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ASHIiErr  T.  SCHMAUNSKI  et  aL    (No.  U,- 
462.) 

(Sapreme  Coart  of  Louioiana.    March  26, 1894.) 

EqmTT— Rmcibsiom  o*  Contiuot— Tbattd. 

1.  The  law  will  not  maintain  a  contract, 
the  consent  to  which,  of  one  of  the  parties,  ia 
the  result  of  error  as  to  the  substance  of  the 
contract,— the  error  being  caused  by  artifices 
and  frandolent  representations  of  the  other  par- 
ty,—or  if  the  f  rands  (not  his,  directly)  have  been 
participated  in  or  made  effective  by  him.  Ber. 
Civ.  Ciode.  arts.  1847,  1848;  1  StoiT,  Eq.  Jur, 
if  189,  191-193,  19S;  Tyler  t.  Black.  13  How. 
232. 

2.  When  the  party  seeking  relief,  on 
grounds  of  frand,  against  an  alleged  nnconsd- 
entions  contract  of  exchange,  has  employed  an 
agent,  on  whose  information  respecting  the 
uropMty,  the  subject  of  the  exchange,  the  partjr 
depended,  the  fact  of  the  employment  or  the 
agent,  and  that  the  contract  had  been  executed 
on  the  faith  of  his  information,  will  not  fnmish 
any  defense  to  the  defendant,  the  other  party 
to  the  contract,  if,  by  his  acts  and  conduct,  he 
furnished  the  motive  for  the  agent  not  to  give 
Us  principal  information  actually  withheld  by 
the  agent,  and  which,  if  ^ym,  would  have  pre- 
vented the  execution  of  the  contract,  and  thus 
protected  the  principal. 

(Syllabus  by  the  Court) 

▲pp«Bl  from  district  court,  parlBh  of  B&v- 
Ides;  James  Andrews,  Judge. 

Action  by  Martha  A.  Ashley  a^^alnst  Elise 
SchmaUnskl  and  others  to  set  aside  an  ex- 
change ot  ptoperty.  From  the  Judgment  ren- 
dered, plaintiff  appeals.   Modified. 

W.  H.  Jack,  H.  U.  White,  and  M.  H.  Car- 
roe,  for  appellant.  White  &  Thornton,  for 
appellees. 


MILLEB,  J.  The  plalntlfl,  Martha  A.  Ash- 
ley (wife  of  W.  H.  Jack),  brings  this  suit  to 
set  aside,  fw  fraud,  an  exchange  of  her  prop- 
erty. In  the  town  of  Alexandria,  for  certain 
lands.  In  the  iKirlsh  of  Rapides,  of  Ellse 
SchmaUnskl,  wife  of  Samuel  SchmaUnskl. 
Besides  SchmaUnskl  and  wife,  the  plaintiff 
Joins  as  defendants  Ad(Aph  Btrous,  H.  M. 
Loomer  (charged  to  have  been  accomplices 
in  the  ftand),  and  B.  Ehrsteln,  to  whom 
Schmallnald  and  wife  mortgaged  the  proper- 
vaSMKno.!— 1 


ty  conveyed  to  them  In  the  exchange,  tbe 
petition  denying  that  Ehrsteln  Is  a  bona  fide 
holder,  for  value,  of  the  mortgage  note.  The 
trtLvA  aUeged  is,  substantlaUy,  that  the  ex- 
change of  plaintUTs  property  was  procured 
by  false  and  fraudulent  representations  and 
artifices  of  Strous  and  Loomer  as  to  the 
character  and  value  of  the  lands  of  Schma- 
Unskl and  wife;  that  the  lands  were  practl- 
caUy  of  no  value,  and  plaintiff's  dweUlng  was 
worth  ?8,000;  that,  beyond  this,  the  plaintiff 
was  defrauded  of  a  large  portion  of  the  lands 
by  a  corrupt  agreement  between  Strous  and 
SchmaUnskl;  and  that  the  lauds  so  acquired 
by  Strous  were  aU  that  possessed  any  val- 
ue And  plaintiff  charges  that,  Strous  and 
Loomer  being  instruments  of  SchmaUnskl 
and  wife,  they  all  participated  in  the  aUeged 
fraudulent  representations  and  artifices.  The 
relief  asked  la  the  annulling  of  the  exchange; 
that  the  transfer  of  plaintiff's  property  by 
SchmaUnskl  and  wife  be  enjoined;  that  the 
mortgage  to  Ehrsteln  be  set  aside;  that  plain- 
tiff recover  certain  taxes  on  the  SchmaUnskl 
lands,  and  other  expenses  Incldrait  to  the  ex- 
change, paid  by  plaintiff;  and,  finaUy,  she 
asks  for  exemplary  damages.  Defendants 
answered  denying  all  aUegations  of  fraud. 
The  Judgment  of  the  lower  court  was  against 
Strous  and  Loomer,  for  damages,  and  against 
plaintiff,  maintaining  the  exchange  and  the 
mortgage.    Plaintiff  appeals. 

The  act  sought  to  be  set  aside— of  exchange 
of  plaintUTs  property  for  the  SchmaUnskl  land 
—Is  of  date  30th  January,  1892,  and  recites 
that  each  party  gives  her  property  for  the 
other.  The  valuation  of  plaintiff's  dweUlng 
is  fixed  higher  than  the  lands,  the  difference 
belug  adjusted  by  the  stipulation  that  plain- 
tiff should  retain  her  dwdllng  toe  a  few 
months  after  the  date  of  the  act  Tbe  testi- 
mony shows  that  plaintiff,  desirous  of  sell- 
ing her  dwelling  in  Alexandria,  employed 
Strous,  one  of  the  defendants  (a  real-estate 
agent),  to  effect  tbe  sale  About  the  same 
time,  Loomer,  another  defendant,  was  em- 
ployed by  SchmaUnskl  and  wife  to  seU  their 
lands  In  the  parish  south  of  Red  ilver.  Of 
Loomer's  employment  Iqr  SchmaUnskl  and 
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wtte,  plaintiff  wu  Ignorant  Stroua  con- 
ceived the  Bcbeme  of  tbe  exchange  of  the 
dweIUn«  for  the  lands.  He  nrged  it  aa  plain- 
tiff, and  represented  that  the  lands  were 
heavily  timbered  and  salable,  lay  in  a  soUd 
body,  and  were  5,000  or  6,000  acres  In  ex- 
tmt  Strous  enforced  bis  fkisclnatlng  state- 
ment by  siiggesting-  the  employment  of  Loo- 
mer  to  examine  and  report  as  to  the  lands. 
Loomer  QX  not  then)  soon  after  became  the 
partner  of  Strons,  and  the  commissions  on 
the  exchange  thereafter  effected  on  plain- 
tiff's dwelling  were  shared  between  Loomer 
and  Strous.  The  plaintiff,  entirely  Ignorant 
on  the  subject,  stated  that  she  would  have  to 
rely  on  the  information  given  her,  and  the  re- 
sult was  that  Loomw  proceeded  on  his  mis- 
sion of  examination.  His  account  to  plain- 
tiff, on  his  return,  was  even  more  favorable 
to  the  land  than  that  of  Strous.  Loomer's 
report  was,  in  substance,  that  the  lands  were 
heavily  tlmb««d  with  white  oak  and  other 
trees  of  value;  lay  convenient  to  the  rail- 
road, in  a  solid  body;  tliat  the  timber  could 
be  readUy  sold  at  good  prices,  and,  when 
cleared,  the  lands  were  adapted  to  farming 
purposes,  worth  $10  per  acre,  and  could 
readily  be  disposed  of.  And  he  and  Strous 
concurred  In  the  assurance  that  she  should 
get  all  the  lands.  Loomer  emphasized  his 
account  by  the  statement  that  the  lands 
were  high,  and  tree  trom  overflow.  True, 
the  testimony  of  these  representations  comes 
from  plaintiff.  We  have  weighed  the  cir- 
cumstance of  her  Interest,  and  of  the  con- 
tradiction her  testimony  encounters  from 
that  of  Stroua  and  Loomer.  Her  narration 
is  clear,  consistent,  and  positive;  finds  cor- 
roboration, we  think,  in  other  parts  of  the 
tecorCt.  As  to  the  contradictions  of  Loomer 
and  Strous,  their  parts  in  the  transactions 
connected  with  the  litigation,  we  think,  give 
little  weight  to  their  statements.  Our  con- 
clusion is  that  the  representations  were  made 
as  detailed  by  plaintiff.  Our  conclusion  is, 
idso,  that  the  representations  were  false,  and 
designedly  falsa  There  is  some  testimony 
tending  to  show  a  speculative  value  of  the 
lands,  based  on  the  hope  of  a  perfect  levee 
system,  and  other  possibilities  of  the  future. 
On  the  other  hand,  there  Is  testimony  far 
more  persuasive  that,  under  any  conditions, 
the  cost  of  reclaiming  the  lands  places  that 
result  beyond  rational  possibility.  As  to  the 
timbo:,  it  Is  put  beyond  dispute  that  there  Is 
practically  no  growth  on  the  lands,  of  the 
kinds  represented  to  plaintiff.  The  lands  are 
shown  to  be  low,  swampy,  and  overflowed, — 
of  course,  entirely  unfit  for  cultivation,  or  ca- 
pable of  being  fitted  for  cultivation,  except 
at  a  cost  none  could  incur.  And  it  Is  shown 
they  do  not  lie  in  a  solid  body,  nor,  for  the 
greater  portion  at  least,  convenient  to  the  rail- 
road. This  testimony,  falsifying  in  all  mate- 
rial respects  the  representations  on  the  faitb 
of  which  plaintiff'  was  induced  to  exchange 
hCT  dwelUng  for  the  lands,  comes  from  sur- 
veyors and  others  qualified  to  speak,  and ' 


creates  the  abscdute  conviction  of  the  errw 
caused  by  the  false  r^resentations  tmder 
which  plaintiff  acted. 

The  Judgment  of  the  lower  court  decrees 
that  Strous  and  Loomer  pay  damages,  and 
thus  condemns  their  conduct  in  the  mattar, 
but  holds  there  Is  no  basis  to  disturb  the 
exchange.  We  have  given  the  most  careful 
attention  to  the  case  exhibited  with  respect 
to  Schmallnskl  and  wife,  and  reach  a  con- 
clusion different  from  that  of  the  lower 
court  It  Is  in  evidence  that  on  Looma'a 
visit  of  Inspection  of  the  lands,  he  was  ac- 
companied by  Baker,  who  gave  his  testimony 
as  a  witness.  Baker  was  asked  by  Strous 
to  examine  the  land,  and  at  his  Instance 
wefit  with  Loomer.  On  Baker's  return  he 
gave  Strous  the  true  condition  of  these  lands, 
and  that  confirmed  to  the  testimony  pro- 
duced by  plaintiff.  Bad  as  the  lands  were 
reported  by  Baker,  Strous  testifies,  he  "col- 
ored" It,  and  made  it  as  be  expressed  it,  as 
"blue"  as  possible.  Thus  the  false  report 
of  the  land  was  given  to  plaintiff  by  Loomer 
to  Induce  her  to  make  the  exchange,  and  the 
true  report  exhibiting  the  worthless  charac- 
ter of  the  lands,  was  placed  before  Schma- 
linskL  Strous  practically  directed  both  re- 
ports. When  Baker's  report  was  put  before 
Schmallnskl,  it  elicited  from  him  the  com- 
ment that  he  "did  not  think  the  lands  were 
aa  bad  as  that"  Bnt  he  was  stimulated  to 
no  action  or  forbearance  of  action  with  re- 
spect to  the  exchange  into  which  the  plain- 
tiff was  being  led  by  the  false  report  then 
before  her.  But  the  record  shows  that  in 
this  condition,— the  true  report  before  Schma- 
llnskl, and  the  false  report  before  plaintiff,— 
at  Strous'  request  Schmallnskl  made  him  a 
gift  of  1,000  acres  of  the  land,  consummated 
by  the  conveyance  a  day  or  two  after;  the 
conveyance  reciting  Strous'  services  in  effect- 
ing the  exchange  as  the  motive  for  the  gift 
The  general  rule,  as  claimed  by  counsel  for 
defendants,  is  that  the  law  requires  the  par- 
ties to  the  contract  of  sale  to  inform  them- 
selves as  to  the  property,  and  does  not  exact 
disclosures  from  one  to  the  other.  Story, 
Bq.  Jur.  {  200.  The  principle  of  law  sup- 
poses equal  oppraixinities  of  information,  but 
is  never  applied  to  sustain  unconscientioos 
advantage.  There  was  ho-e  no  such  equali- 
ty of  itosltion.  The  full  knowledge  of  the 
charact^  of  the  lands,  If  not  possessed  be- 
fore, and  at  all  times,  was  certainly  imparted 
to  Schmallnskl  by  Baker's  report  It  was 
given  to  Schmallnskl,  and  withheld  from 
plaintiff,  by  the  treachery  of  the  agent  on 
whom  she  implicitly  relied  for  Infwmation. 
If  a  line  of  that  report  had  reached  her,  the 
lands  would  have  been  entirely  rejected,  as 
an  exchange  tor  her  dwelling.  With  the  full 
knowledge  on  the  subject  afforded  Schma- 
llnskl by  Baker's  report  withheld  fh>m  plain- 
tiff, to  whom  it  should  have  been  furnished 
by  Strous,  and,  if  furnished,  would  have  pro- 
tected bar  against  the  sacrifice  of  her  proper- 
ty,  in  our  opinion,  it  is  sijwonscleAtious  to 
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permit  SchmaUoBU  to  profit  by  the  exchange. 
Then,  too,  be  knew  be  tras  dealing  with 
Stroos  as  an  agent  for  the  plaintiff.  The 
gift  to  that  agent,  and  the  pnrpose  and  na- 
ture of  his  communications,  were  notice,  we 
tblnfc,  by  necessary  Implication,  of  the  rlola- 
tlon  ot  the  duty  of  the  agent  to  bis  princlpaL 
With  notice  of  this  treachery  of  the  agent, 
and  with  abundant  reasons,  at  least,  for 
Schmallnskl  to  suspect  the  frauds  (shown  by 
the  recwd)  practiced  on  plaintiff  by  the 
agent  to  bring  about  the  exchange,  we  can- 
not distingruish  the  position  of  Schmalinskl 
from  that  of  one  who  had  actual  knowledge 
of  the  frauds;  and,  of  course,  no  one  with 
this  knowledge  could  profit  by  the  exchange. 
In  this  view,  we  think  Schmallnskl  Is  affect- 
ed with  responsibility  for  the  false  repre- 
sentations and  artlficeB  of  Strous  and  Loo- 
mer  which  led  plaintiff  to  give  the  dwelling 
for  the  landa 

There  is  anotho:  view:  In  her  conferences 
with  Strous,  it  was  the  plaintiff's  understand- 
ing she  was  to  receive  all  the  Schmallnskl 
lands  south  of  Bed  river;  in  all,  6,000  or 
6,000  acres.  It  was  afterwards  falsely  re- 
puted to  her  that  there  were  only  4,000 
acres.  This  was  in  aid  of  the  gift  of  the 
1,000  acres  Strous  proposed  to  secure  for 
himself.  A  paper  was  prepared,  reciting 
that  Schmalinski  bound  himself  to  convey 
4,000  acres  for  the  plaintiff's  dwelling. 
Schmalinski  signed  it,  and,  as  we  gather 
from  Strous'  testimony,  in  that  condition  it 
was  submitted  to  the  plaintiff,  and  assented 
to  by  her.  There  is  some  discrepancy  in 
the  briefs  whether  plaintiff  ever  saw  the  pa- 
per, but  the  point  is  not  of  importance.  It 
is  quite  certain  she  acted  on  the  belief  tn 
the  representations  that  4,000  acres  was  the 
extent  of  Schmallnaki's  ownership.  But 
when  Baker's  report  was  laid  before  Schma- 
llnskl, with  the  menace  of  the  defeat  of  the 
exchange  if  the  report  became  known  to 
plaintiff,  "with  some  persuasion,"  Strous  tes- 
tifies, Schmalinski  was  induced  to  sell  4300 
acres,  and  "4,000"  in  the  paper  was  changed 
to  "4,800;"  and  this  change  was  without 
plaintiff's  knowledge  or  consent  If  the  pa^ 
per  had  been  submitted  to  plaintiff,  and  this 
declaration  was  after  the  submission,  that 
circumstance  would  certainly  not  put  the 
transaction  in  a  better  light  Now,  if  Schma- 
llnskl was  willing  to  part  with  4,800  acres,  in- 
stead of  4,000,  for  the  plaintiff's  dwelling,  the 
plaintiff  should  have  been  the  recipient,  not 
Strous,  who  bad  assured  her  that  she  should 
get  all  the  lands.  The  effect  of  the  transac- 
tion was  to  deprive  plaintiff  of  a  large  por- 
tion of  that  she  had  been  assured  she  was  to 
get  It  was  a  fraud  on  the  part  of  Strous. 
Was  not  the  transaction  of  a  nature  to  sug- 
gest the  fraud  to  any  one?  The  alteration 
of  a  paper  affecting  another's  Interest,  wltb- 
oot  her  knowledge,  is  out  of  the  usual  course. 
Strous  testifies  the  altered  paper  was  that 
signed  by  Schmalinski,  but  it  appears  it  was 
shown  to  her..  Another  paper  to  the  same 


purport,  Strous  testiflea,  wais  signed  by  her. 
Both  read  that  4<000  acres  of  the  land  were 
to  be  coav^ed  for  lier  dwelling,  and  her  ab- 
sent to  either  or  baOi  was  procured  on  the 
faith  of  the  false  repreeentations  that  Schma- 
llnskl owned  only  4000  acres..  Both  papers, 
it  ia  testified,  recited  the  conveyance  of  the 
lands  was  to  Strous,  but  announced  they  were 
to  be  in  exchange  tar  plaintiff's  dwelling. 
The  relation  of  plaintiff,  as  inrlnclpal,  who 
was  to  receive  the  land,  and  Strous,  as  taw 
agent,  was  plain,  and  known  to  SchmalinskL, 
Strous  again  testifies  that  when  the  deeds- 
one  to  plaintiff,  and  the  other  to  her  agent- 
were  prepared,  and  l)efore  her  signature, 
Schmalinski  stated  he  thought  plaintiff  was 
to  get  all  the  lands.  But  Strous  answered 
that  it  was  all  agreed  with  plaintiff,  and  it 
made  no  difference,  if  Schmallnskl  got  her 
dwelling.  We  think  Schmalinski's  remark 
in  this  connection  indicated  his  appreciation 
that  all  was  not  right,  and  he  should  have 
adhered  to  his  thought  and  not  yielded  to 
Strous'  assurance.  The  result  of  Schmalin- 
ski's acquiescence  was  to  contribute  to  the 
fraud  of  plaintiff's  agent  and  under  circum- 
stances from  which  the  fraud  should  have 
been  Inferred.  Then,  too,  the  gift  of  the 
lands  to  Strous,  in  direct  connection  wltb 
Baker's  report  of  their  condition,  implied 
that  Strous  was  not  to  submit  that  report  to 
his  principal.  It  was  bis  duty  to  give  plain- 
tiff the  informaticm  of  the  true  condition  of 
the  lands.  The  gift  Impliedly  exacted  the 
pledge  that  that  duty  should  not  be  fulfilled. 
Strous  conformed  to  the  pledge,  and  Schma- 
llnskl got  the  dwelling.  The  tendency  and 
effect  of  the  gift  was  to  close  the  mouth  of 
Strous  in  respect  to  the  c<Hnmunication  duty 
required  he  should  make  to  his  prlncipaL 
Schmallnskl,  in  this  view,  cannot  urge  that 
plaintiff  has  no  dalm  to  relief,  because  she 
had  an  agent  The  agent  was,  in  effect  con- 
trolled by  the  gift  of  Schmalinski,  and  not 
by  duty.  In  this  view,  too,  we  think  Schma- 
linski is  not  free  from  responsibility  for  the 
success  of  the  false  representations  under 
which  plaintiff  parted  with  her  property. 

The  grounds,  we  have  announced  dispose 
of  the  case.  Involving,  in  the  main,  questions 
of  fact  Kve  might  have  simply  announced  our 
conclusions,  but  that  would  not  have  been 
consistent  with  the  right  of  the  litigant  to 
know  the  grounds  of  decision.  There  are 
pliases  of  the  litigation  we  have  not  touched, 
because  not  necessary.  The  case  Is  pre- 
sented by  defendants  in  this  court  without 
reference  to  any  questions  of  the  admissibili- 
ty of  the  testimony.  We  have  endeavored 
to  give  the  requisite  attenlion  to  all  parts  of 
the  volmninous  recwd,  and  to  weigh  with 
care  the  argument  of  the  defense;  and,  if 
there  are  any  points  of  tbat  argument  not 
discussed  in  the  opinion,  it  ia  not  because 
they  have  escaped  our  attention,  but  that  th« 
case  is  dominated  by  the  views  we  have  ex- 
pressed. The  controversy,  in  our  opinion^ 
does  not  at  all  involve  the  ftueatloa  of  th« 


Digitized  by  VjOOQ  IC 


SOUTHEBN  SKFOBTEB,  Vol.  15. 


(li 


nine  of  plaintlfrB  dwelUsg.  Hence,  w6 
taaye  excluded  from  consideration  the  testi- 
mony and  dlBcosslons  on  that  point  The 
Issoe  Is  wheth«  tbe  lands  were  of  the  char- 
acter represented.  The  effect  of  the  alleged 
defldency  and  nonwarranty  In  respect  to 
tbe  property  gtvai  In  ezchangre  Is  a  qnestloa 
not  free  from  dlfiacuity,  but  not  necessary  to 
be  considered.  Tbo-e  Is  a  question  raised 
whether  the  deed  to  Strons  of  the  1,000  acres 
la  In  Issue,  plalntlCT  contending  that  she 
asked  no  relief  on  that  ground.  We  think 
tbe  Issue  Is  substantlaUy  made  in  plaintiff's 
last  supplemental  petition,  and  the  general 
issue  was  enough  In  tbe  answer  on  this,  and 
for  that  matter,  perhaps,  on  all  points.  Be- 
sides the  evidence  on  that  point  in  the  rec- 
ord, we  take  occasion  to  say  that  in  our  opin- 
ion the  insertion  of  tbe  nonwarranty  clause 
affords  no  reason  for  any  comment  with  re- 
spect to  counsel,  if.  Indeed,  any  unfavorable 
comment  was  Intended.  The  law  will  not 
b(dd  a  iMurty  bound  when  his  consent  is  the 
result  of  error  bearing  on  the  substance  of 
tbe  contract,  caused  by  fraudulent  repre- 
sentations of  the  other  party  to  the  contract; 
or,  If  not  made  db-ectly  by  the  other  party, 
yet  when,  by  his  acts  and  ccmduct,  he  has 
contributed  to  make  effective  tbe  false  rep- 
resentations. In  our  opinion,  plaintUf,  In 
respect  to  the  wrong  of  which  she  complains, 
and  the  relief  she  seeks.  Is  within  the  prin- 
ciple of  law,  and  the  articles  of  the  Revised 
Civil  Code  a847,  184®.  1  Story,  Eq.  Jur. 
K  189,  191,  192,  195  et  seq.;  Tyler  v.  Bla<^ 
13  How.  232,  quoting  Sugdon  on  Vendors. 
As  to  the  mortgage  of  Ebrsteln,  In  our  opin- 
ion there  is  no  basis  to  disturb  it  We  shall 
endeavor  to  secure  plaintiff  against  that 
mortgage. 

It  Is  therefore  ordo^d,  adjudged,  and  de- 
creed that  the  judgment  of  the  lowo'  court, 
in  so  far  as  it  dismissed  plaintiff's  demands 
against  Ellse  Scbmallnski  and  husband,  be 
avoided  and  reversed;  that  the  eschange  of 
plalntters  property  for  the  lands  of  said  Elise 
Scbmallnski  by  act  of  date  30tb  January, 
1892,  before  Hooe,  notary,  be^  and  Is  hereby, 
annulled,  and  the  parties  to  said  act  are 
hereby  reinstated  in  the  ownership,— the 
plaintiff  of  her  dwelling,  and  said  Ellse 
Scbmallnski  of  her  lands,— as  that  ownership 
existed  befwe  said  act;  that  plaintiff  have 
and  recover  from  Ellse  Scbmallnski  and  hus- 
band $200  taxes  paid  on  said  lands,  with 
Interest  from  date  of  payment;  that  Samuel 
Scbmallnski  and  wife  do  surrender  to  plain- 
tiff within  20  days  from  tbe  filing  of  the 
mandate  in  tbe  lower  court  the  note  made 
by  them,  of  date  tbe  lOtb  of  May,  1892,  and 
secured  by  mortgage  on  plaintiff's  dwelling, 
or,  in  default  thereof,  that  plaintiff  do  have 
and  recover  from  said  Samuel  Scbmallnski 
and  wife  $1,000,  with  interest  from  1st  Jan- 
nary,  1893  (the  amount  due  on  said  note); 
that  in  otba:  respects  tbe  Judgment  of  tbe 
lowo'  court  be  affirmed,  and  dtf endant  pay 
costs  in  both  courts. 
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LESTER  V.  CONNELT,  Sheriff,  et  at 

11,429.)  '■ 
(Supreme  Court  of  lioaisiana.     Feb.  12,  1894.) 

NbOOTIABLB  lK8TBimsRTS  —  CSiSOBS  OR  WlVS'S 

Sbpaxatb  PaonBTT  —  Riohts  or  Boiri.  Fibs 
Hou>BB. 

1.  When  a  married  woman,  separate  In 
property,  sells  by  authentic  act  her  paraphernal 
property,  althoagh  the  sale  is  a  diBguised  mort- 
gage for  the  benefit  of  the  husband,  vet,  if  the 
notes  glvui  for  the  purchase  price  fall  into  tbe 
hands  of  Innocent  third  parties,  the  vendor's 
lien  and  special  mortgage  securing  the  notes 
will  be  enforced. 

2.  There  is  no  difference  In  principle  between 
the  holder  of  notes  given  for  the  purchase  price 
of  the  proper^  and  the  purchaser  of  the  proper- 
ty, as  the  reliance  of  the  purchaser  in  both  in- 
stances is  upon  the  record.  When  that  dis- 
closes an  unimpeachable  title,  he  receives  the 

ftrotection  of  the  law  as  against  unknown  and 
atent  defects.     Schepp  v.  Smith,  35  La.  Ann.  6. 

3.  Tbe  mortgage,  with  all  its  force  and 
vitality,  accompanies  the  negotiable  note  which 
it  secures  in  its  transfer  to  an  innocent  holder. 
The  secret  equities  between  the  original  par- 
ties cannot  affect  his  title  to  the  sale,  or  impair 
its  validity,  or  that  of  the  mortgage. 

(Syllabus  by  the  0>urt) 

Appeal  from  district  court,  parish  of  Terre 
Bonne;  L.  P.  Caillouet,  Judge. 

Action  by  Ada  heetet  against  A.  W.  Con- 
nely,  sheriff,  and  others,  for  an  injunction. 
There  was  Judgment  for  plaintiff,  and  de- 
fendants appeal.    Reversed. 

Andrew  H.  Wilson  and  Beattie  &  Seattle, 
for  appellants.  Lucius  F.  Suthon,  for  appel- 
lee. 

McENERY,  J.  Tbe  plaintiff,  wife  of  Felix 
Boscle,  is  separate  in  property  from  her  hus- 
band, and  authorized  to  administer  her  own 
affairs  separate  and  apart  from  her  husband. 
Felix  Bascie,  the  husband,  was  a  merchant 
in  the  town  of  Houma,  and  indebted  to  Levis 
Bros.,  In  the  city  of  New  Orleans.  He  was 
embarrassed,  and  unable,  without  security, 
to  obtain  further  assistance  from  said  firm. 
In  1891,  Mrs.  Bascie,  duly  authorized  by  her 
husband,  sold  her  separate  property— a  house 
and  lot  in  the  town  of  Houma— to  one  Le- 
veque,  the  bookkeeper  of  said  firm.  The  price 
and  consideration  of  the  sale  was  $1,700,— 
$200  cash,  and  the  balance  of  tbe  purchase 
price  was  represented  by  Leveque's  three 
notes,  secured  by  vendor's  privilege  and  spe- 
cial mortgage,  payable  to  bis  own  order,  and 
by  him  indorsed,  each  for  $500,  at  6, 12,  and 
18  months.  The  notes  were  paraphed  by 
the  notary  to  identt^  them  with  the  act  of 
sale.  In  1892,  before  maturity,  these  three 
notes  were  transferred  aa  collateral  security 
to  the  commercial  firm  of  S.  Pfeifer  &  Co., 
of  the  dty  of  New  Orleans,  by  Levis' Bros., 
who  received  them  from  Leveque.  Pfeifer 
&  Co.,  after  the  maturity  of  the  second  note, 
brou^t  suit  to  enforce  the  payment  of  the 
two  that  were  due  against  Leveque,  the  ven- 
dee of  Mrs.  Bascie,  who,  in  February,  1893, 
confessed  Judgment  in  thdr  favor  in  the  sum 

>  Rehearing  refused  March  12, 1894. 
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of  $1,000  and  interest,  with  recognition  of 
vendor's  privilege  and  mortgage  on  the  prop- 
erty, as  stipulated  in  the  act  of  sale  and 
mortgage.  An  execatlon  Issued  on  this  judg- 
ment, and  the  properlT'  mortgaged  in  the 
town  of  Bouma  was  seized  by  the  shnlff. 
On  the  petition  of  Mrs.  Baade,  the  vendor  of 
ttie  proper^  to  Leveque,  an  Injunctloa  issued, 
directed  to  the  sheriff  and  plalntifllB  in  execu- 
tion, restraiiUng  the  sale.  The  petition  for 
the  writ  of  injunction  alleges  that  Bascle, 
the  husband,  was  Indebted  to  Levis  Bros, 
in  the  sum  of  $300;  that  said  firm  reused 
to  advance  to  him  without  security,  where- 
np<m  her  husband,  having  no  security  to  of- 
fer, appealed  to  his  wife  to  place  a  mort- 
gage on  hra:  property  in  order  to  enable  him 
to  oontlnoe  his  business;  that  she  refused 
to  mortgage  said  property,  and  that  the  hus- 
band, using  his  marital  influence  and  power 
over  petitioner,  compelled  her  assent  to  mort- 
gage said  property  for  the  purposes  stated; 
that  said  sale  was  a  sham  and  pretense,  and 
that  Leveqoe  was  an  interposed  party  in 
the  Interest  of  Levis  Bros.,  to  whom  the 
property  was  mortgaged  soldy  for  the  debts 
of  the  husband;  that  she  never  had  posses- 
8l<Ha  of  the  notes  given  for  the  purcdiase 
price,  and  that  they  were  delivered  imme- 
dlatdy  by  the  notary  to  Levis  Bros.  She 
never  knew  until  the  seizure  what  became  <^ 
the  notes.  That  since  said  pretended  sale  she 
has  exercised  dominion  and  control  over  the 
property,  and  has  remained  In  undisputed 
possession  of  the  same,  and  that  she  has 
paid  all  the  taxes  on  the  proi>erty.  She  al- 
lies that  the  plalntUb  in  execution  are  not 
Innocait  third  parties.  The  prayer  is  the 
usual  one  for  Judgment  In  such  coses.  The 
defendants  in  injunction  answered,  alleging 
that  they  were  the  lawful  holders  of  said 
notes,  acquired  in  good  faith,  before  matu- 
rity, for  a  valuable  oonsideratilon.  They  ask 
Judgment  for  20  per  cent  on  the  amount  of 
the  Judgment  enjoined,  and  10  per  cent,  inter- 
est on  the  Judgment,  and  damages  for  attor^ 
ney  fees  incurred  in  the  defense  of  said  In- 
junction. There  was  Judgment  for  plaintiff, 
and  defendants  appealed. 

It  wIU  be  unnecessary  to  discuss  the  Is- 
sues presented  by  the  evidence  in  the  record 
to  show  that  Mrs.  Basde  conducted  the  busi- 
ness In  her  own  name,  and  the  proceeds  of 
the  notes,  less  the  amount  due  Levis  Bros, 
by  tiie  husband,  placed  to  her  individual 
credit,  and  that  goods  were  furnished  her  on 
this  amoimt  credited  to  her.  The  sale  of  the 
IB-operty  to  Leveque,  who  was  an  interposed 
party  tor  Levis  Bros.,  is  shown  by  the  evi- 
d«ice  to  have  been  in  tsict  a  mortgage  for 
the  purpose  of  appropriating  the  proceeds 
for  an  Indebtedness  due  by  the  husband  to 
this  firm,  and  as  security  for  other  advances. 
As  between  the  parties  to  such  an  act  and 
those  who  should  acquire  the  property  or  the 
notes  with  notice  and  knowledge  of  the  true 
character  of  the  transaction,  the  act  of  mort- 
gage, disguised  as  a  sale,  would  imdoabtedly 


be  declared  null  and  void.  OIv.  Code,  arts. 
2388,  126,  127,  128;  Parmer  v.  Mangham,  81 
La.  Ann.  348;  Orosler  v.  Ragan,  38  La.  Ann. 
154;  and  Bisland  v.  Provosty,  14  La.  Ann. 
169.  In  order  to  protect  the  wife,  she  is  au- 
thorised to  show  the  real  motive  of  the  con- 
tract or  transactI<Hi,  and  Is  not  estopped  by 
her  declarations  in  the  act.  Ylcknalr  v. 
Trosdair,  45  La.  Ann.  378,  12  South.  486; 
Mcintosh  V.  Smith,  2  La.  Ann.  756;  Cbaffe 
V.  Oliver,  33  La.  Ann.  1010;  Harang  v.  Blanc, 
34  La.  Ann.  632.  In  the  disguised  contract 
if  it  be  one  the  wife,  separate  in  property, 
had  the  legal  right  to  enter  into,  third  parties 
without  notice  are  protected.  Justice  im- 
peratively demands  the  maintenance  of  this 
doctrine.  Cbaffe  v.  Oliver,  33  La.  Ann.  1010; 
Schepp  V.  Smith,  85  La.  Ann.  1;  Succession 
of  Porstall,  39  La.  Ann.  1052,  3  South.  277; 
Bank  V.  Flathers,  45  La.  Ann.  75,  12  South. 
243;  Vicknata-  v.  Trosclalr,  45  La.  Ann.  873, 
12  South.  486.  If  a  party  had  purchased 
the  property  on  the  apparent  validity  of  the 
title  placed  on  record  by  the  plaintiff,  with* 
out  knowledge  of  the  real  character  of  the 
transaction,  his  title  would  be  protected 
against  the  demand  of  the  wife.  Broussard 
V.  Broussard,  45  La.  Ann.  — ,  13  South.  699. 
There  can  be  no  difference  In  principle  be- 
tween the  holder  and  owner  of  the  notes  giv- 
en for  the  purchase  price  and  the  purchaser  of 
the  property,  as  the  reliance  of  the  purchaser 
of  the  notes  and  of  the  property  is  upon  the 
record.  "When  that  discloses  an  unimpeach- 
able title  he  receives  the  protection  of  the 
law  as  against  unknown  and  latent  defects." 
Schepp  V.  Smith,  35  La.  Ann.  6;  Broussard 
V.  Broussard,  45  La.  Ann.  — ,  13  Soutli.  699.  In 
Broussard  v.  Broussard,  referred  to,  we  said 
that:  "Whatever  the  secret  equities  be- 
tween a  vend(X'  and  vendee,  and  whatevH: 
their  rights  between  themsdves,  the  former, 
who  has  placed  upon  the  public  records  a  ti- 
tle valid  on  its  face,  cannot  urge  such  equi- 
ties against  a  bona  flde  purchaser  for  value 
from  the  vendee,  who  acted  on  the  &ltb  of 
such  recorded  title.  This  principle  applies 
to  married  women  who,  in  the  exercise  of 
powers  conferred  by  law,  have  executed  ap- 
parently valid  sales  of  their  paraphernal 
property."  The  law  authorizes  the  wife  to 
sell  her  paraphernal  property,  and  to  dispose 
of  the  proceeds  as  she  may  deem  fit  Rev. 
Ov.  Code,  art  2390;  Courtney  v.  Davidson, 
6  La.  Ann.  456;  Morrow  v.  Ooudchaux,  41 
La.  Ann.  716,  6  South.  563.  The  defendants 
acquired  the  notes  in  suit  paraphed  by  the 
notary  to  identify  them  with  the  act  of  sale, 
retaining  the  vendor's  privilege  and  special 
mortgage  to  secure  the  same.  The  mort- 
gage, with  all  Its  force  and  vitality,  accom- 
panies the  note  in  its  transfer  to  an  innocent 
holder.  Carpenter  v.  Allen,  Id  La.  Ann.  435; 
Schepp  V.  Smith,  35  La.  Ann.  1;  Bank  v. 
Flathofi,  45  La.  Ann.  75,  12  South.  243.  The 
paraph  required  the  'holder  to  look  to  the 
registry  of  the  act  with  which  the  notes  were 
Identified,  which  has  for  its  object  the  pro- 


Digitized  by 


Vjoogle 


e 


SOUTHEBN  REPOBX£B.yoi..l6. 


(La. 


tectton  of  third  parttCfl. .  This  registry  of  the 
act  of  sale  executed  by  Mrs.  Baacle  Informed 
the  defendanta  that  she,  a  married  woman, 
separate  In  property  from  her  husband,  with 
his  authorization  had  sold  to  one  Leveque 
her  paraphernal  property,  part  for  cash'  and 
the  balance  on  terms  of  credit,  evidenced  by 
the  notes  In  his  possession  and  own^ship. 
Th^e  was  nothing  In  the  act  to  put  them 
upon  Inqnlry,  or  which  remotely  suggested 
that  the  sale  was  In  fact  a  mortgage  exe- 
cuted for  the  purpose  of  raising  money  for 
the  husband's  benefit  There  was  no  duty 
imposed  upon  them  to  Inquire  Into  what  dis- 
position she  made  of  the  proceeds  of  the 
sale. 

The  facts  mainly  relied  upon  by  plaintiff  to 
show  that  the  defendants  were  not  Innocent 
holders  of  the  notes  are  that  the  defendants 
knew  that  Leveque  owned  no  visible  prop- 
erty, and  would  not,  without  collateral  se- 
curity, have  been  credited  by  defendants; 
and  the  continued  possession  of  the  property 
by  the  vendor,  Mrs.  Bascle.  Leveque  owned 
no  visible  property,  and  may  not  have  had 
on  this  account  credit  In  commercial  circles. 
But  be  was  a  man  of  business,  a  bookkeeper 
In  Oie  employ  of  Levis  Bros.;  and  it  Is  not 
at  all  Improbable  that  he  may  have  had  suf- 
ficient means  to  purchase  the  property  on 
the  terms  and  conditions  In  the  act  of  sale. 
The  foot,  therefore,  that  Leveque  was  not 
the  owner  of  visible  property  by  itself  Is  not 
sufficient  to  charge  the  defendants  with  the 
knowledge  that  he  was  an  Interposed  party 
for  the  benefit  of  Levis  Bros.,  and  that  the 
real  transaction  was  Intended  to  be  a  mort- 
gage, and  not  a  bona  fide  sale.  But  a  party 
may  be  interposed  for  convenience,  and  the 
sale  a  valid  one.  There  may  be.  In  such  a 
case,  a  real  price  and  consideration  paid  by 
the  actual  vendee.  The  defendants  may 
have  known  that  Leveque  was  an  Interposed 
vendee,  and  that  Levis  Bros,  were  the  real 
purchasers,  but  this  would  not,  in  our  opin- 
ion, be  sufficient  to  charge  them  with  the  se- 
cret intentions  of  the  parties  to  the  original 
act  of  sale.  It  was  sufficient  for  the  protec- 
tion of  the  defendants  that  they  found  on 
record  a  sale  apparently  valid  on  its  face, 
sufficient  to  Induce  third  parties  to  purchase. 
Schepp  V.  Smith,  35  La.  Ann.  1;  Bank  v. 
Flathcrs,  45  La.  Ann.  75,  12  South.  243.  If 
the  defendants  had  notice  beyond  this,  ac- 
tual or  constructive,  it  must  be  shown,  in 
order  to  prevent  recovery.  The  delivery  of 
the  property  accompanied  the  public  act  of 
sale.  Fleckner  v.  Grieve,  4  Marl  (La.)  694; 
Laurans  v.  Gamier,  10  Rob.  (La.)  425;  Ellis 
V.  Prevost  13  La.  235;  Flynn  v.  Moore,  4 
La.  Ann.  400;  Peterkln  v.  Martin.  80  La. 
Ann.  8&1;  Rev.  a  v.  Ck>de.  art  2479.  The 
continued  possession  of  the  vendor,  Mrs. 
Bascle,  cannot  avail  her  In  her  demand  to 
have  the  sale  annulled.  The  sale,  on  this 
account,  can  only  be  attacked  when  third 
persons  have  acquired  an  intwest  In  the 
property,  or  the  rights  -ot  creditors  on  the 


same  are  asserted!  In  snch  an  event,  when 
there  Is  reason  to  presume  that  the  sale  is 
simulated.  Its  reality  must  be  shown  by  the' 
parties.  Rev.  Olv.  Code,  art  2480.  The  ex- 
ception to  this  rule  is  when  the  wife  at- 
tempts to  show  the  real  character  of  the 
transaction  entered  into  by  which  she  binds 
herself  for  her  husband;  as,  in  the  Instant 
case,  between  her  and  the  orlgtmil  parties  to 
the  act  of  sale,  she  would  be  permitted  to 
prove  that  she  remained  in  possession  of  the 
property  to  show  that  the  sale  was  a  dis- 
guised mortgage.  This  she  has  shown,  but 
has  failed  to  prove  that  the  defendants  bad 
any  knowledge  of  the  transaction.  They 
are  Innocent  third  parties,  and  as  to  them 
the  pubUc  act  of  sale,  placed  upon  record 
by  the  plaintiff,  must  be  taken  according  to 
its  recitals.  As  to  these  parties,  no  question 
of  simulation  Is  at  issue  between  them  and 
plaintiff.  The  evidence  shows  that  what- 
ever may  have  been  the  intentions  of  Levis 
Bros,  and  Mrs.  Bascle  as  to  the  sale  of  the 
property,  and  whatever  disposition  may  have 
been  made  of  the  proceeds  of  the  sale,  the 
defendants  are  the  legal  holders  of  the  notes 
In  good  faith,  and  without  notice  of  the  eq- 
uities between  the  parties  to  the  act  of  sale. 

The  threats  and  marital  influence  alleged 
to  have  been  exerted  by  plaintiff's  husband 
are  not  proved.  Had  they  been  proved,  the 
fact  would  not  assist  the  plaintiff,  as  the  de- 
fendants are  Innocent  holders  of  the  notes. 
Blanchard  v.  Gastllle,  19  La.  362. 

From  the  facts  and  circumstances  of  this 
case,  we  are  not  disposed  to  assess  general 
damages.  It  is  therefore  ordered,  adjudged. 
and  decreed  that  the  Judgment  appealed 
from  be  annulled,  avoided,  and  reversed,  and 
that  It  Is  now  ordered'  that  plaintiff's  de- 
mand be  rejected,  and  the  Injunction  dis- 
solved, at  plaintiff's  cost  It  Is  further  or- 
dered and  decreed  that  the  defendants  do 
have  and  recover  Judgment  against  the  plain- 
tiff and  the  sureties  on  the  injunction  bond 
in  solido,  for  10  per  cent  interest  per  annum 
on  the  amount  of  the  Judgment  enjoined,  and 
special  damages  for  attorney's  fees  in  the 
sum  of  $100. 

M  La.  Ann.  126) 
Snccession  of  MASSEY.     (No.  11,305.) 
(Supreme  Court  of  Louisiana.     Jan.  16,  1894.) 

AOMlSIgTRATION  — POWXB  OF  EXBOtTtOBS  TO  8bLL 

Rbalti — VAI.IDITT  or  Sale. 

1.  When  a  testator  Erects  in  his  will  that 
his  immovable  property  be  sold  by  his  executor, 
an  order  of  sale  rendered  thereon  for  the  sale  of 
the  property  is  valid. 

2.  If  the  executor  dies  pending  the  proceed- 
ings for  the  sale,  his  death  does  not  have  the 
effect  of  annnliing  the  order  or  arresting  the 
sole. 

3.  It  is  the  law  that  an  executor's  authority 
is  confined  to  the  execution  of  the  will,  and  that 
he  can  only  sell  property  (movabies  first  and 
thereafter  immoTabies)  in  default  of  funds  to  pay 
debts  and  legacies.  But  Bev.  Civ.  Code,  art 
1C69,  makes  an  exception  when  the  executor  is 
directed  to  sell  immovable  property  by  the  will. 

4.  The  rights  of  the  widow  In  community 
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and  the  lidn  of  age  are  fixed  at  the  teatator'a 
death,  and  these  nghts  are  personal  to  them. 
If  they  make  no  objection  to  the  sale  of  the 
property  directed  by  the  wllljthe  adjudicatee 
has  no  cause  of  complaint  They  waive  their 
personal  rights  by  makins  no  opposition  to  the 
execution  of  the  will,  and  the  order  of  sale  by 
the  court  is  a  complete  protection  of  the  adjudi- 
catee's  title. 

5.  The  adjudication  by  the  auctioneer  of  the 
r(^>erty  to  the  purchaser  is  a  complete  title. 
To  other  is  necessary  and  essential  to  vest  titie 

in  the  adjudicatee.  The  auctioneer  who  made 
the  sale  can  make  the  deed  and  leceiTe  the  price 
if  no  opposition  is  made  by  the  ezeeator,  or  in 

6.  The  fact  that  there  Is  no  one  to  receive 
the  price  cannot  annul  the  adjudication.  The 
pnrcfaaB»  can  retain  the  price  until  some  one  is 
authorized  to  demand  it,  or  he  can  relieve  him- 
self of  responsibility  by  depositing  same  In 
court 

(Syllabus  by  the  Court) 

Appeal  from  dvU  district  ootirt,  parish  of 
Orleans;   Frederick  D.  King,  Judge. 

In  tbe  succession  of  WiUlam  Massey,  W. 
C.  H.  Robinson,  aactioneer,  and  others  ob- 
tained the  rule  of  W.  H.  Mathews  &  Bro.  to 
show  cause  why  they  should  not  comply  with 
the  terms  of  their  bid  on  property  at  a  judi- 
cial sale.  On  the  hearing,  the  rule  was  made 
absolute,  and  they  appeal.    Affirmed. 

Browne  &  Choate,  for  i^tpdlants.  Ouy  M. 
Homor,  for  appellees. 

McENEBY,  3.  WllUam  Massey  died  In 
the  city  of  Philadelpliia  in  1891.  Josepli  P. 
Homor,  of  the  dly  of  New  Orleans,  was  ap- 
pointed, by  the  last  will  and  testament  of  the 
deceased,  executor  in  Louisiana.  The  testar 
tor  owned  oonsldwable  immovable  property 
in  the  city  of  New  Orleans.  In  the  wlU  he 
directed  the  Louisiana  executor  "to  sell  all 
the  property  of  the  deceased  within  the  state 
of  Louisiana  vader  the  orders  of  the  court 
of  probate  and  advice  of  my  Pamaylvania 
executors,  and  atter  payment  of  all  my  debts, 
if  any,  to  remit  the  proceeds  to  the  executors 
of  my  estate  In  Pennsylvania,  my  domicile." 
Joseph  P.  Homor,  the  Louisiana  executor, 
presented  to  the  proper  court,  having  juris- 
diction, a  petition  In  which  he  alleged  that 
the  deceased,  by  last  will,  dated  26th  April, 
1881,  directed  him  to  sdl  the  property  of 
the  deceased  in  this  state  imder  the  orders 
of  court  and  the  advice  of  the  Pennsylvania 
executors,  and  to  r^uit  the  proceeds  to  the 
executors  in  Pennsylvania,  and  that  he  was 
advised  to  sell  the  real  eslate  at  public  auo- 
tlcm.  The  order  was  granted  as  prayed  for, 
and  an  order  issued  to  W.  C  H.  Boblnsoh, 
an  auctioneer,  directing  him  to  make  the 
sale,  after  legal  delays  and  advertisement, 
and  upon  the  terms  and  conditions  as  prayed 
for  I^  the  executor.  The  sale  was  adver- 
tised to  talce  place  on  1st  February,  1893. 
Before  the  day  of  sale  arrived,  the  Louisiana 
executor,  Homor,  died.  The  auctioneer  pro- 
ceeded with  the  advertisement  and  sale,  and 
oa  the  day  of  sale  adjudicated  a  certain 
piece  of  real  estate,  situated  in  the  city  of 
New   QrleaJis,  in  the   square   bounded   bjr 


Magazine,  LaXayette,  Common,  and  Gtrod 
streets,  to  the  oomma-dal  firm  of  W.  H. 
Mathevra  &  Bro.,  for  the  price  of  $i:l,O0O. 
The  auctioneer  made  a  tender  of  title  to  said 
firm  of  an  act  of  sale  signed  by  him,  and 
made  a  demand  on  them  for  the  price  of  the 
adjudication.  They  refused  to  comply  with 
their  bid.  A  rule  was  then  tak«i  by  the  auc- 
tioneer and  the  heirs  of  deceased  on  Mathews 
&  Bro.,  the  adjudicatees,  to  show  cause  why 
they  tdiould  not  accept  the  titie  tendered, 
and  pay  the  purchase  price.  The  defendant 
in  rule  answered  by  attac^ng  the  validity 
of  the  proceedings  provoked  by  the  executor 
upon  the  following  grotmds:  (1)  Because  the 
said  property  was  sold  without  authority  in 
law  or  in  fact,  and  the  proceedings  looking 
to  the  sale  of  said  property  are  wholly  un- 
warranted In  law,  and  they  are  null  and  void 
on  their  face;  (2)  because  the  district  court 
was  without  authority  or  power  to  issue  the 
order  of  sale  herein  for  the  sale  of  said  prop- 
erty; (3)  because  there  is  no  one  at  present 
qualified  to  receive  the  purchase  price  here- 
in, and  grant  a  valid  disdiarge  therefor,  and 
make  to  these  respondents  a  formal  and 
valid  titie  to  said  property;  (4)  because  the 
said  proceedings  are  in  effect  partition  pro- 
ceedings, and  the  proper  parties,  the  widow 
and  heirs,  have  not  been  brou^t  Into  court, 
and  they  are  not  bound  thereby;  (5)  because 
the  said  proceedings  are  otherwise  defective, 
illegal,  and  not  binding  on  the  heirs  of  tho 
deceased.  The  rule  was  made  absolute,  and 
W.  H.  Mathews  &  Bro.  were  ordered  to  ac- 
cept titie,  and  pay  the  price  of  the  adjudica- 
tion.   They  appealed  from  the  judgment. 

The  first  and  second  grounds  are  teased  on 
the  well-estabUshed  principle  that  the  execu- 
tor was  without  power  to  enlarge  the  duties 
Imposed  upon  him  by  the  laws  of  this  state, 
and  that  he  could  only  sell  enough  property 
to  pay  debts  and  legacies,  and  that  the  rec- 
ord shows  that  the  estate  owed  no  debts  and 
there  were  no  legacies  to  be  paid;  and  he  re- 
lies upon  articles  1659,  1600,  1668,  Bev.  Civ. 
Code,  and  Percy  v.  Provan,  15  La.  69,  and 
Succession  of  Dumestre,  40  La.  Ann.  671,  4 
South.  828.  Article  1660  says:  "But  if  the 
executor  testamentary  be  m»ely  appointed 
testamentary  executor  without  any  other 
power  his  functions  are  confined  to  see  to  the 
execution  of  the  legacies  contained  in  the 
wlU,  and  to  cause  the  inventcMry  and  other 
conservatory  acts  of  the  property  of  the  suc- 
cession to  be  made."  In  default  of  funds  to 
discharge  debts  and  legacies  of  sums  of  mon- 
ey, he  can  sell,  on  the  order  of  court,  the 
movables,  and.  If  they  are  insufficient,  the 
immovables,  to  a  sufficient  amount  to  satisfy 
said  debts  and  legacies.  Artide  1668.  Arti- 
cle 1669  says:  "Except  in  the  cases  provided 
for  In  the  preceding  article  [1668]  the  execu- 
tor cannot  cause  the  immovaldes  to  be  sold 
unless  he  is  authorized  by  the  will  to  do  so." 
The  executor  is  bound  to  see  that  the  will  is 
faithfully  executed.  Bev.  Civ.  Code,  art 
1^2.    ArttQle'  1669  auOiotlzea    the    immOT- 
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ablea  to  be  aold  !f  bo  directed  by  the  wUL 
The  testator,  In  the  will,  expressly  directed 
that  the  property  In  Louisiana  should  be 
sold,  and  the  proceeds  remitted  to  the  exec- 
utors in  PennsylTanla.  The  sale  of  the  im- 
movables In  LoolEdana  was  to  be  made  on 
the  advice  of  the  executors  in  Pennsyl- 
vania. This  disposition  of  the  will  evi- 
dently Intended  that  the  executors  In  Penn- 
sylvania should  be  the  Judges  of  the  prop- 
»  time  for  the  sale.  They  directed  it, 
and  the  condition  became  absolute,  and  it 
then  became  the  duty  of  the  Louisiana  execu- 
tor to  apply  to  the  proper  court  for  the  requi- 
site order  to  sell.  The  right  of  the  widow  in 
community  cm  the  property,  her  ownership 
of  one-half  and  usufruct  («  the  other,  could 
not  be  contrived  by  the  dispositions  in  the 
will;  and  the  same  may  be  said  of  the  ri^ts 
of  the  heirs  on  the  property,  which  were 
fixed  at  the  testator's  death.  Succession  of 
Smith,  9  La.  Ann.  107.  Th«  widow  aiid  the 
heirs  assort  no  rights  on  the  property,— we 
are  not  informed  by  the  record  that  they 
have  done  so.  At  any  rate,  they  must  as- 
sert them  before  the  final  execution  of  the 
testament  In  the  instant  case,  in  the  rule, 
they  demand  the  execatioa  of  the  wilL  Tlie 
matter  is  personal  to  them,  and,  if  they 
waive  their  rights  by  not  opposing  the  exe- 
cution of  the  will.  It  does  not  concern  the  ad* 
judicatee  of  the  property.  There  are  no 
minor  heirs'  rights  at  Issue.  The  testator  or- 
dered the  sale  of  hla  property,  the  proceeds 
to  be  remitted  to  the  executors  of  his  domi- 
cile. The  win  is  executed,  the  property  sold, 
and  proceeds  remitted  to  the  executors  at 
the  testator's  domicile.  Now,  in  wliat  man- 
na:, after  the  sale  of  the  property,  can  the 
heirs  or  widow  attack  the  sale  made  of  the 
property  by  a  court  of  competent  jurisdic- 
tion? They  have  acquiesced  in  It  by  mak- 
ing no  opposition  to  the  execution  of  the 
wilL  The  fact  that  the  Ciode  authorizes  the 
testamentary  executor  to  sdl  immovable 
property,  directed  by  ttie  will  to  do  so,  is  a 
protection  to  the  adjudicatee.  In  the  absence 
of  any  proceedings  by  the  heirs  or  widow  in 
community  to  prevent  the  sale.  The  au- 
thority of  the  executor  to  sell  was  derived 
from  the  will.  The  will  was  probated  and 
ordered  executed.  The  order  of  the  court 
ordering  the  sale  of  the  property  is  a  protec- 
tion to  the  adjudicatee.  There  is  nothing  in 
the  record  behind  the  order  to  put  the  ad- 
judicatee upon  Inquiry.  In  the  absence  of 
any  opposition  to  the  final  execution  of  the 
will,  the  order  to  sell  stands  alone  a  com- 
plete and  perfect  shield  for  the  purchaser 
xmAec  the  order. 

On  the  third  ground  alleged  by  defendants 
in  rule— that  there  la  no  one  at  present  quali- 
fied to  receive  the  purchase  price,  and  grant 
a  valid  discharge  therefor,  and  make  to  de- 
fendants a  valid  title  to  said  property— it  Is 
sufildent  to  say  that  the  death  of  the  execu- 
tor before  the  sale  could  not  have  the  effect 
of  revoking  the  order  of  court'  The  property 


was  directly  under  the  Bdminlstratlon  of  the 
court  under  the  Mder,  and  it  could  compel 
the  final  execution  ot  the  order.  The  court 
had  appointed  the  auctioneer  to  make  the 
sale,  and  the  announcement  or  advertisem^it 
of  the  same  had  been  made  to  take 'place  on 
a  certain  day.  There  was  no  reason  why 
the  death  (tf  the  executor  should  arrest  the 
execution  of  the  wder.  Having  provoked 
the  order  as  i^uired  by  the  will,  his  active 
participation  was  no  longo:  necessary  for  its 
final  execution.  The  adjudlcati<xi  of  the 
property  to  the  defendants  was  in  itself  a 
perfect  title.  There  was  no  necessity  for  any 
other.  Rev.  Civ.  Code,  arts.  2Q07,  2808,  2023; 
Lane  v.  Cameron.  36  La.  Ann.  773;  Dabadle 
V.  Poydras,  8  La.  Ann.  153;  Heirs  of  Nesom 
V.  Wels,  34  La.  Ann.  1009;  Washburn  v. 
Green,  IS  La.  Ann.  332;  Desobry  v.  Car- 
mena,  9  La.  Ann.  180;  Babin  v.  Winchester, 
7  La.  468;  PauUc  v.  PinneU,  6  Bob.  (La.>  26; 
Lafiton  V.  Dolron,  12  La.  Ann.  164;  Code 
Pr.  art  690;  Interdiction  of  Onorato  (recent- 
ly decided)  46  La.  Ann.  73,  14  Sooth.  299. 
There  being  no  one  to  whom  he  could  pay, 
the  price  could  not  defeat  the  sale.  The  pur- 
chaser could  retain  It  imtll  demanded  by 
proper  party,  or  he  could  have  relieved  him- 
self of  resp<Hi8ibillty  by  depositing  same  in 
court  The  auctl<Hieer,  Bobinson,  had  the  un- 
doubted right  to  make  a  deed  to  the  proper- 
ty, and  to  receive  the  price,  as  he  had  been 
authorized  by  the  court  to  make  the  sale. 
In  Covaa  v.  Bertoulln,  45  La.  Ann  leo,  11 
South.  874,  we  decided  that  where  the  auc- 
tioneer who  made  the  sale  died,  the  coiu*t 
could  appoint  another  auctlonea:  to  make  the 
deed.  It  is  self-evident  then,  that  the  auc- 
tioneer who  Is  living  has  the  right  to  sign 
the  act  of  sale. 

On  the  fourth  ground— that  the  proceed- 
ings were.  In  effect  partition  proceedings, 
and  the  widow  and  heirs  were  not  parties, 
and  the  act  therefore  null  and  void— it  is 
evident  that  the  sale  was  not  made  to  effect 
a  partition  between  coproprietors,  but  to  re- 
duce to  cash  the  testator's  property  In  Lou- 
isiana, under  the  provisions  of  the  wilL  The 
sale  may  be  a  preliminary  step  to  a  final  par- 
tition in  Pennsylvania  amcmg  the  heirs  of 
the  deceased.  This  may  have  been  the  rea- 
son for  the  disposition  in  the  will  for  the 
sale  of  the  immovable  property  in  Louisiana. 
But  these  are  subsequent  matters  that  do  not 
concern  the  defendants.  Dees  v.  Tildon,  2 
La.  Ann.  412;  Kohn  v.  Marsh,  8  Bob.  (La.) 
48.   Judgment  affirmed. 

FABLANGE,  J.,  takes  no  part  In  the  de- 
cision of  this  case. 

(«   U.   Ann.   867) 
MAJOR  T.  HER  OREDITOBS.    (No.  11,450.) 
(Suin'eme  Court  of  Louisiana.    March  12,  1894.) 
Ix80i,vsN0T— BuionoN  or  STunio— RiOBia  or 

MiNOBS. 

1.  In  legal  contemplation  there  is  no  debt 
ot  the  tutor  to  the  minor  until  the  end  of  th« 
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tntonUp  and  settlement  of  the  tatdr'B  acconnt. 
Hence,  at  a  meeting  of  <»editor8  of  the  tntor  to 
dect  a  tjtxdie,  hii  vote  cannot  be  received, 
based  on  the  snppoaed  debt  to  the  minor,  the 
tutorship  still  subsisting,  and  there  having  been 
no  settlement  of  accounts,  and  the  law  exacting 
that  the  debt  on  which  the  creditor  votes  at 
snch  meeting  be  fixed  and  certain.  Rev.  St.  | 
1796;  Civ.  Code,  art.  3086;  Toume  v.  His 
Creditors,  6  La.  462;  Terry  v.  Creditors,  38  La. 
Ann.  15;  Lesseps  v.  His  Creditors,  7  lia.  Ann. 
624. 

2.  Nor,  In  another  view,  can  the  tutor  vote 
at  such  meeting  on  a  supposed  debt  doe  by  him- 
self individnally  to  himself  as  tntor.  He  cannot, 
as  tntor,  act  against  or  sue  himself  Individually. 
If  the  interest  of  the  minws  is  at  ail  con- 
coned  at  the  meeting  of  the  creditors  of  the 
tntor,  it  is  for  the  under-tutor  to  act  for  the 
minors.  Civ.  Code,  art  275;  McHngh  v. 
Stewart,  12  La.  Ann.  881;  Oibbs  t.  Lnm,  29 
La.  Ann.  531. 

3.  It  is  contrary  to  the  spirit  of  our  law  for 
die  protection  of  minors  that  the  tqtor  seeking 
a  discharge  from  his  debts  shonld  subject  the 
minors  to  the  <9eratiioD  of  the  insolvent  laws, 
80  as  to  affect  their  right  against  him,— least 
of  all  to  caned  their  mortgage  against  him, — 
nnder  the  sections  of  our  insolvent  laws  direct- 
ing the  oasure  of  mortgages.  Hence  the  tutor 
cannot,  in  our  view,  bring  the  minors  before 

'  the  meeting  of  his  creditors  by  assuming  to 
vote  on  the  debt  supposed  to  be  dne  the  mmon 
by  himsdf  as  their  tntor.  Civ.  Code,  art  3314; 
AsBodation  v.  Hall,  33  La.  Ann.  49;  Oibbs  v. 
Lnm,  29  La.  Ann.  ^1;  Linn  v.  Dee,  81  lia. 
Ann.  Z17;  HcHugh  v.  Stewart,  12  La.  Ann. 
Sol. 

(SyUabus  by  the  Conrt) 

Appeal  from  district  court,  pariah  of  Polnte 
Coapte;   E.  B.  Talbot,  Judge. 

To  the  appolntmoit  of  Joseph  D.  Major  as 
syndic  of  Emma  S.. Major,  an  insolTent,  John 
R.  Plcton  and  others  filed  an  opposition. 
The  OKWsItlon  was  dismissed,  and  opponents 
appeal.    Beversed. 

O.  O.  ft  A.  ProTOsty,  for  appellants.  L.  B. 
Claiborne  and  M.  Tacon  Hewes,  for  appellee. 

MILLER,  J.  This  is  aa  appeal  by  credit- 
ors of  the  insolveat  and  by  the  party  claim- 
ing to  have  been  elected  syndic  from  the 
Judgment  of  the  lower  court,  maintaining 
ttie  appointment  of  syndic  made  by  the  conrt, 
on  the  ground  tb^e  had  been  no  election. 
At  the  meeting  of  the  creditors,  John  R. 
Plcton,  one  of  the  appellants,  and'Joseph  D. 
Majw  were  candidates  for  syndic.  Among 
the  votes  cast  and  counted  by  the  notary  for 
Major  was  that  of  the  insolyent,  voting  on 
an  asserted  debt  claimed  to  be  owing  by  her- 
self as  tutrix  of  her  mlnrar  children  to  her- 
self as  tutrix.  The  vote  counted  produced 
tlie  result  stated  by  the  notary;  a  majority 
In  amount  voting  for  Major,  and  a  majority 
In  number  for  Plcton.  The  meeting  of  cred- 
iton  was  closed  on  the  9tb  December,  tiie 
procSs  verbal  of  their  deliberations  filed  in 
court  on  the  10th,  and  on  that  day  the  court 
appfdntoCi  a  syndic  on  the  basis  of  no  elec- 
tion stated  by  tiie  notary.  Within  the  10 
days  from  the  filing  In  court  of  this  procte 
verbal,  Plcton  opposed  the  appointment  of 
syndic  by  the  court,  and  of  certain  votes 
counted  for  Major,  and  insisted  that,  these 
votes  exctaided,  bo  (Picton)  had  been  elected 


syndia  This  opposition  was  dismissed,  the 
appointment  of  the  syndic  by  the  court  main- 
tained, and  from  that  Judgment  the  appeal 
is  by  Picton  and  the  creditors  who  voted 
for  him. 

The  discussion  In  this  court  presents  but 
two  propositions  for  decision:  Had  the  low- 
er court  the  right  to  appoint  the  syndic  be- 
fore the  expiration  of  the  10  days  allowed 
for  oppositions?  Seccwd.  Should  not  the  vote 
of  the  tutrix  for  Major  have  been  excluded, 
and  Picton  decreed  elected.  The  argument 
in  this  court  concedes  that.  If  the  vote  of  the 
tutrix  Is  excluded,  Plcton  was  elected.  We 
take  the  case  on  the  basis  of  that  concession. 
Within  the  10  days  allowed  for  oppositions 
to  the  proceedings  before  the  notary  no  ap- 
pointment of  syndic  should  be  made  by  the 
court,  for  such  appointment  could  not  stand 
tf  the  votes  on  which  it  depended  were  sub- 
sequently set  aside  on  the  creditors'  opposl- 
tlons.  Rev.  St  {  1802.  If  rightfully  n»de,— 
L  e.  on  votes  entitled  to  be  cast,— It  would  not 
be  set  aside  on  appeal.  This  appeal,  how- 
ever, brings  before  tbe  court  Ibe  question  of 
the  legality  of  the  vote  cast  by  the  tutrix. 
The  decision  of  that  question  controls  the 
case.  It  Is  exacted  by  the  law  that  the  debt 
of  the  creditor  on  which  he  votes  for  syn- 
dic or  on  other  questions  submitted  to  the 
creditors'  meeting  must  be  liquidated.  The 
amount  of  the  debts  represented  by  the  votes 
cast  Is  one  of  the  dements  that  determines 
the  election  of  the  syndic.  To  the  end  of 
ascertaining  that  amoimt,  each  creditor  is 
required  to  "certify  on  oath"  bis  respective 
claim.  TbB  obligation  that  may  become  a 
debt— L  e.  dep^ident  on  future  conditions- 
Is  not  a  debt  on  which  the  creditor  can  vote. 
Consistently  with  the  theory  of  the  law  re- 
quiring certainty  as  to  the  debt,  it  is  enacted 
that  the  wife  In  community  shall  not  be  al- 
lowed to  vote  nnless  ha  right  has  been  fixed 
by  a  partition  or  Judgment  for  a  separation 
of  goods.  So  the  vote  based  on  notes  of  the 
insolvent  given  to  his  children  to  represent 
ihdr  lnta«st  in  an  nnsettled  commnnily  be- 
tween theb'  deceased  mother  and  their  father, 
the  Insolvent,  were  rejected  because  the  sup- 
posed debts  were  not  deemed  liquidated. 
Rev.  St  U  1796,  1799;  Terry  v.  Creditcn-s, 
38  La.  Ann.  17;  Lesseps  v.  His  Creditors, 
7  La.  Ann.  621.  In  view  of  our  law  and 
Jurisprudence  on  this  subject,  it  cannot 
be  maintained,  in  our  opinion,  that,  poiding 
the  tutorship,  especially  wben  there  bas  been 
no  liquidation  of  the  acconnts  of  the  tutor, 
there  is  any  fixed  debt  by  the  tutor  to  the 
minors.  The  special  mortgage  In  this  case, 
given  on  AivU,  1892,  or.  Indeed,  at  any  time, 
would  not  liquidate  the  debt  of  the  tutrix. 
The  mortgage  is  to  secure  the  ultimate  rl^ts 
of  the  minor  as  they  may  exist  at  the  end  of 
the  tutorship.  How,  then,  can  i^  be  held  to  fix 
the  debt  of  the  tutrix  at  the  inciplency  or  at 
any  stage  of  the  tutorship?  Until  the  ta- 
torship  ends,  no  suit  can  be  brought  to  en- 
force the  minors'  rights.    The  law  considers 
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that  dnUl  tbat  end  of  ttie  tntorablp  there  [a 
no  debt  doe  by  the  tator.  The  cmly  debt  of 
the  tutor  Incident  to  the  relation  he  holds  to 
his  ward  Is  that  which  may  exist  when 
he  ceases  to  be  tutor.  We  therefore  hold 
there  was  no  debt,  in  any  legal  acceptation, 
on  which  the  tutrix  could  predicate  the  vote 
cast  by  her  for  syndic.  Qibba  t.  Lnpi,  28 
La.  Ann.  531;  Linn  t.  Dee,  31  La.  Ann;  217; 
McHugh  V.  Stewart,  12  La.  Ann.  361;  Les- 
seps  v.  His  Creditors,  7  La.  Ann.  924;  Sue. 
cession  of  Edwards,  32  La.  Ann.  459. 

The  view  already  expressed,  that  the  tntxt^ 
has  no  debt  on  which  she  can  vote,  is  aiouffh 
to  dispose  of  this  case.  T1i«e  is,  however, 
another  aspect  of  the  case.  If  the  tutrix  can 
appear  in  these  insolvent  proceedings,  it  must 
be  on  the  theory  that  she  is  to  be  deemed  a 
creditor,  in  her  capacity  of  tutrix,  of  her- 
self as  liie  insolvent.  She  certainly  is  not 
competent  to  sue  herself.  If  any  proceeding 
in  this  matto:  could  be  deemed  requisite  to 
protect  the  interest  of  the  minora,  surely  the 
tutrix  could  not  act  for  them.  McHugh  v. 
Stewart,  12  La.  Ann.  861;  Gibbs  v.  Lorn, 
29  La.  Ann.  531.  Again,  creditors  who  ap- 
pear in  insolvent  proceedings  are  subjected 
to  the  control  vested  by  law  in  the  syndic. 
He  is  to  sell  the  property,  raise  mortgages, 
and  pay  the  debts  of  the  creditors  with  the 
proceeds  realized.  The  tutrix  has  no  power 
to  enforce  the  debt  supposed  to  be  due  by 
her  as  tutrix,  nor  can  she  by  any  act  dis- 
place the  minors'  mortgage,  undo:  our  law 
to  endure  to  the  end  of  her  tutorship.  The 
nature  of  her  relation  to  the  minors  precludes 
ber.  In  our  opinion,  from  appearing  nt  the 
meeting  of  creditors.  The  minors  are  sup- 
posed to  be  fully  protected  by  the  special 
mortgage  given  by  her.  See  Association  v. 
Hall,  33  La.  Ann.  49.  She  can,  at  the  meet- 
ing of  her  creditors,  convened  under  the  in>- 
solvent  laws  on  her  application,  perform  no 
functions,  or  exercise  no  right,  with  respect 
to  the  debt  she  may  ultimately  owe  her 
wards,  least  of  all  disturb  the  mortgage  to 
secure  their  rights  resting  on  her  prop^ty. 
In  our  view,  her  vote  as  tutrix  at  that  meet^ 
ing  was  illegal  It  is  therefore  ordN'ed,  ad- 
judged, and  decreed  that  the  Judgment  of 
the  lower  court  be  reversed;  that  the  ap- 
pointment of  Joseph  D.  Major  as  syndic  of 
the  creditors  of  Emma  S.  Major  be  amended 
and  annulled;  and  that  John  R.  Flcton  be, 
and  he  is  hereby,  decreed  to  be  duly  elected 
syndic  of  said  creditors,  with  the  right  of 
exercising  the  duties  of  said  office  on  giving 
bond  as  reqiiired  by  law;  and  that  appel- 
lee pay  Costa 


(M   La.    Ann.    146) 

STATE  ex  rel.  GELPI  et  kl.  v.  BOARD  OF 

ASSESSORS  et  al.    (No.  11,416.) 

(Sryiiteme  CSoort  of  Lonlsiana.   Jan.  15,  1894.) 

Taxation— IiiPOBTED  Ooodb. 

1.  Imported  goods,  In  the  importer's  poa- 

sesaion,  are  not  part  of  the  propeMy  in  the  state' 

subject  to  taxataon. 


2.  WhOe  th^  remain  In  the  original  pack- 
age, the  Importer  owes  no  tax  upon  them. 

8.  An  article  imported  continaes  to  be  a 
part  of  the  for^gn  commerce  of  the  country 
while  in  the  hands  of  the  importer  for  sale  in 
the  oii^ial  jwckage. 

4.  The  authority  to  Import  carries  with  it 
the  right  to  sell  the  article  in  the  original  pack- 
age. 

6.  When  It  has  passed  into  the  hands  of  a 
purchaser,  it  is  no  longer  an  import,  and  is  8ut>- 
ject  to  taxation  like  any  other  property. 

6.  The  goods  were  sold  by  the  importers 
in  the  original  packages. 

7.  They  cannot  be  taxed. 
('Syllabus  by  the  Court.) 

Appeal  ftom  civil  district  court,  parish  of 
Orleans;   Frederick  D.  King,  Judge. 

Action,  on  the  relation  of  Paul  Gdpl  & 
Bro.,  against  the  board  of  assessors  and 
oth^s  to  restrain  the  collection  of  certain 
taxes.  Relat(»r8  had  judgment,  and  defend- 
ants appeal.     Affirmed. 

E.  A.  O'SulUvan,  City  Atty.«  and  George 
W.  Flynn,  Asst  City  Atty.,  for  appellants. 
Harry  H  HaU,  for  appellees. 

BREATJX,  J.  The  admitted  facts  are 
that  the  rdators  conduct  a  commercial  part- 
nership as  importers  of  foreign  goods  in 
New  Orieans;  that  they  (the  goods)  are 
for^gn  importn;  that  at  the  date  at  the 
assessment  they  had  in  stock  $15,0(X)  worth 
of  imported  goods,  of  which  $1,000  were  in 
brcAen  packages,  and  914,(XK)  In  original 
packages;  that  at  no  time  during  the  year 
did  the  quantity  or  value  of  imported  goods 
in  broken,  packages  exceed  $1,000;  that  dur- 
ing the  cotirse  of  the  year  they  sold  the  entire 
$14,000  In  ^the  original  paCKages  Imported, 
and  they  are  in  their  store,  subject  to  such 
sales  as  can  be  made  during  the  year.  It 
Is  also  admitted  that  the  import  or  impost 
taxes  have  been  paid.  Application  was  made 
to  the' board  of  assessors  toe  the  cancellation 
of  the  $14,000  assessed  ni)on  goods  In  wig-> 
inal  packages;  also,  to  \he  committee  on  re- 
vision for  the  taxes  for  the  year  1893.  The  re- 
lators claim  that  the  assoasment  is  illegal; 
that  the  duty  on  the  goods  imposed  by  the  act 
of  congress  had  been  paid  to  the  'Dnited 
States;  that  the  tax  assessed  waS'in  effect  an 
additional.  Import  duty,  which  could  not' be 
constitntionally  imposed  by  state  law.  The 
respondent  the  city  of  New  Orleans  defends 
on  the  ground  that  the  reilatora  had,  by  th^ 
disposition  of  the  property,  incorporated  it 
in  the  mass  of  the  property  of  the  state; 
that  by  their  act  the  importers  have  mixed 
the  property  with  tile  other  values  in  the 
state  subject  to  assessment. 

That  a  state  law  induding  original  pack- 
ages as  property  to  be  taxed  would  be  repug- 
nant to  the  prohibition  of  the  constitution 
upon  the  statee  not  to  lay  any  imposts  or 
duties  on  impcHts  Is  conceded  by  respondent 
(1)  The  responden  t  acgues  that  It  Is  not 
essential  to  break  cfvery  package  In  the  stock 
of  merchandise.  In  order  to  commingle  them 
with  the  other  property  of  .tbe  Importer;  (2) 
libat  by  tho  :adnii8BioB  that  the  goods  are  in 
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nlatora'  More,  rabject  to  nle,  tbey  have 
beo6taie  taxalde  property. 

Commenelag  with  the  case  of  Brown  r. 
Maryland,  12  Wheat.  447,  the  sapreme  court 
of  the  United  States,  In  a  number  of  de- 
cisions, has  Invariably  held  that  Imported 
goods  from  foreign  countries  are  not  subject 
to  'taxation  under  state  laws  until  the  pack- 
ages are  broken,  or  they  have  been  sold  by 
the  importer.  Eelatlre  to  broken  packages: 
When  the  lmp<»rted  goods  are  broken  up, 
they  become  subject  to  taxation  as  part  of 
the  bulk  of  the  property  In  the  state.  1 
Desty,  Tax'n,  p.  2S4.  Rdative  to  sales:  At 
all  times  between  the  arrlral  of  the  goods 
imported  and  the  sale  by  the  importer,  If 
the  padcagea  are  not  I»t>ken  from  the  txlg- 
Inal  cases,  they  are  not  subject  to  state 
taxation.  Low  y.  Austin,  13  Wall.  31.  With 
.  reference  to  imports,  the  United  States  sa- 
preme court,  in  another  case,  holds:  "We 
hare  hdd  i)r(^>er^  in  one  stage  of  its  own- 
ership [prior  to  its  sale]  not  to  be  taxable," 
and  In  a  mcceedlng  stage  "to  be  taxable," 
—after  the  sale  by  the  importer  in  original 
packages.  Murr^  t.  Charleston,  96  U.  8. 
448.  "Breaking  packages,"  as  applied  to 
imported  goods,  has  a  defined  meaning.  The 
package  consists  of  a  number  of  things 
bound  together,  oonyenlent  for  handling  and 
conyeyanee.  A  "padcage"  means  a  bundle  put 
ap  for  transportation  or  commercial  han- 
dling. It  Is  a  thing  in  form,  to  become  as 
such  an  article  of  merchandise,  or  trans- 
portatlcn  or  delivery  from  hand  to  hand. 
U.  S.  y.  Goldback,  1  Hughes,  529,  Fed.  Cos. 
Na  15,222.  The  breaking  or  destroying  the 
entirety  of  ^the  package  is  a  clear  definition 
which  does  not  admit  of  comment 

Applying  these  principles  to  the  case  at 
bar,  it  is  obvious  that  the  packages  were 
not  broken,  and  that  the  Importers  had  not 
sold  'the  goods.  The  evidence  shows  that  at 
no  time  during  the  year  the  quantity  or  value 
of  the  imported  goods  in  broken  packages 
exceeded  $1,000,  and  that  during  the  year 
the  rriators  sell  the  entire  $14,000  remaining 
In  the  original  packages  in  which  they  are 
impOTted,  and  that  -they  are  in  their  store 
subject  to  such  sales  as  can  be  made  during 
the  year.  Any  argrument  that  there  was  a 
breaking  of  the  packages  or  a  mixing  of 
part  of  the  goods  dalmed  as  exempt  from 
taxation  is  not  sustained  by  the  evidence. 
The  sale  during  'the  year  of  the  goods  valued 
at  $14,000  is  made  in  the  orlglnaL  The  fact 
that  these  goods  are  for  sale  in  the  store 
does  not  change  their  ownership  nor  neces- 
sarily have  the  effect  of  mingling  them  vrlth 
other  goods  that  are  not  in  packages.  The 
Immunity  from  payment  of  the  taxes  follows 
tlie  goods,  without  reference  to  the  place  In 
which  they  are  stored.  That  they  are  of- 
fered for  sale  in  unlsroken  packages  in  the 
ImiKirtet'a  store  is  not,  in  effect,  the  break- 
ing of  the  paclcageB,  or  such  a  disposition  of 
the  goods  as  causes  ^e  immunity  from  the 
tax  to  end.    The  wxits  were  made  peremp- 


tory by  the  Judgment  at  fhe  district  OQurt 
We  affirm  the  Judgment 

PABIiAMGB,  J.,  takes  no  part 


(«  La.  Ann.  If!) 

STATE  y.  STONE.    (No.  11316.) 

(Supreme  0>nrt  of  Louisiana.    Jan.  15,  1884.) 

Adulibbation  ov  Mile — Cbiminal  Fbosecdtion 
— Validity  of  Citt  Ordinasck. 

1.  The  defendant  was  found  guilty  of  sell- 
ing adulterated  mUk.  The  defemlant,  having 
handed  two  eamples  of  milk,  less  than  a  pint 
in  each,  withoat  the  least  objection,  is  not  in  a 
position  before  the  court  to  qnestion  the  validity 
of  that  part  of  an  ordinance  which  provides  that 
dairymen  shall  furnish,  under  the  penalty  of 
fine  and  imprisonment,  gratuitously,  samples  of 
milk  whenever  required  so  to  do  by  the  health 
officer,  to  be  subjected  to  analysis. 

2.  There  should  be  soiAe  objection  made  in 
order  that  the  vendor  of  milk  may  not  appear 
to  give  unqualified  assmt  to  furnishing  the 
milk  asked. 

8.  "While  defendant's  waiver  precludes  him 
from  defending  on  the  ground  uat  the  milk 
for  analysis  was  unlawfully  obtained,  the  fine 
imposed  enables  him  to  qnestion  the  validity  of 
the  remainder  of  the  ordinance. 

4.  Under  the  police  power  and  the  statutes 
delegating  authority  to  the  municipality,  the 
city  council  may  protect  health  by  prohibiting 
the  adulteration  of  milk,  and  may  adopt  ot^ 
dinances  to  that  end. 

5.  Sudi  ordinances  are  not  open  to  the  ob- 
jection that  they  transcend  the  limits  of  munici- 
pal authority;  the  purpose  being  the  protection 
of  public  health. 

6.  To  secure  such  a  purpose,  persons  and 
property  are  subjected  to  many  restraints  and 
burdens.  Those  who  directly  feel  the  restraints 
and  burdens  are  presumed  to  be  rewarded  by 
the  common  benefit  secured.  The  ordinances 
were  designed  to  insure  the  purity  of  an  article 
sf  food  upon  which  many  families  are  depend- 
ent It  is  of  universal  consumption.  The  police 
regulations  upon  the  subject  are  desifmed  to 
prevent  fraud  and  protect  health.  Under  the 
police  i>ower  and  the  delegated  authority  the 
ordinance  of  the  council  r^ating  to  the  neces- 
sity of  selling  pure  milk  is  legtJ,  and  the  fine 
was  legally  imposed. 

7.  These  ordinances,  without  proof  to  the 
contrary,  are  not  unreasonable.  The  standard 
adopted  to  test  the  purity  of  the  milk  cannot  oper- 
ate to  the  exclusion  of  all  other  evidence  upon 
the  subject  Upon  proof  of  the  unreasonableness 
of  the  standard,  that  part  of  tlie  ordinance  re- 
lating to  standard  of  purity  of  milk  would  be 
illegal,  and  amenable  to  the  charge  of  unrea- 
sonableness.   There  is  no  such  proof  of  record. 

(SyUabus  by  the  Court.) 

Appeal  from  first  recorder's  court  of  New 
Orleans;  B.  S.  Whitaker,  Judge. 

On  the  complaint  of  fhe  Louisiana  board 
of  health,  John  Stone  was  convicted'  of  sell- 
ing adulterated  milk,  and  appeala    Affirmed. 

James  C.  Walker,  for  appelant  Frank 
McGloln,  for  appellee 

BREAUX,  J.  The  defendant  appeals  from 
a  sentence  of  the  first  recorder's  cotut  con- 
demning him  to  pay  a  fine  of  $26,  and  in 
default  of  payment  to  suffw  Imiwisonment 
tor  30  days  on  the  charge  of  selling  adulter- 
ated milk  in  ylolatlon  of  an  ordinance  of 
the  dty.  His  ground  of  appeal  is  that 
tbe  ordinance  provides  for  the  oonvictian  of 
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daliTmen  hy  meaiu  of  evldaice  forbidden  by 
the  constItutI(»is  of  the  state  and  the  United 
States,  by  ordaining  that  they  shall  furnish, 
undo:  tiie  penalty  of  fine  and  Imprisonment, 
gratoltotisly,  samples  of  mUk  wheneyer  re- 
quired so  to  do  by  the  health  officers,  to  be 
subjected  to  analysla  The  defendant,  on  the 
trial,  objected  to  the  Introduction  of  proof  as 
to  the  quality  of  the  samples  of  milk.  The 
defendant  delivered  to  the  Inspector  two  sam- 
ples, (me  from  each  can  of  the  milk  he  had 
for  sale.  Each  sample  consisted  of  a  small 
quantity,  less  than  a  pint,  which  the  Inspector 
handed  to  the  chemist  of  the  board  of  health. 
Att&c  the  analysis  the  inspector  made  an  affi- 
davit against  the  defendant,  charging  him 
with  having  violated  City  Ordinance  6596,  re- 
lating to  adulterated  milk.  As  a  witness  on 
the  trial  the  cbemist  testified  that  the  milk 
was  below  the  standard.  With  reference  .to 
the  analysis  he  testified  that  it  was  accurate, 
and  explained  the  method  followed  in  testing 
the  milk;  that  he  had  examined  a  large  num- 
ber of  samples  of  natural  milk,  and  that  in 
no  instance  had  he  found  them  less  than  Hie 
standard  adc^ted,  except  where  the  cows 
were  diseased,  or  Just  before  or  after  parturi- 
tion. The  constitutionality  of  the  ordinance 
is  questioned.  The  facts,  as  disclosed  by  the 
record,  do  not  prove  that  the  defendant  was 
compelled  to  be  a  witness  against  himself, 
and  furnish  samples  of  milk.  While,  in  Mder 
to  retain  a  right  In  opposition  to  any  demand 
in  execution  of  a  law,  on  the  ground  of  its  il- 
legality, there  is  no  necessity  to  resort  to  down- 
rl^t  resistance  or  to  a  display  of  combative- 
ness;  there  should  be  sufficient  objection  man- 
ifested to  render  it  certain  that  assent  was 
not  intended.  The  facts  upon  this  point  are 
in  evid^ice,  and  have  been  considered.  They 
prove  compliance,  and,  in  consequence,  ex- 
clude certain  constitutional  objections  tbat 
would  necessitate  a  decision  if  the  defendant 
had  been  forced  to  give  up  the  samples. 
MM-eovM':  "Where  power  Is  expressly  given 
to  municipal  authorities  to  license  and  regrn- 
late  trades  and  callings  generally,  or  certain 
speolfled  trades  and  callings,  or  wh»e  power 
to  enact  licenses  Is  implied,  it  will  be  found 
that  such  authorities  have  very  commonly 
inrcAibited  certain  employments  which  affect 
closely  the  public  health  or  safety,  except  the 
persons  engaged  therein  take  out  licenses  to 
prosecute  such  employments.  This  restric- 
tion is  usually  applied  to  the  business  or  em- 
ployment of  architects,  bakors,  dealers  in  old 
tags,  or  In  meats  and  provisions,  or  in  milk, 
or  in  i^lrltuous  liquors,  or  in  dangerous  artl- 
dee,"  and  other  trades  and  occupations.  Par- 
ker &  W.  Pub.  Health,  p.  298.  License  itself 
is  oao  of  tbe  means  of  regu]atl<xi.  It  lias 
the  effect  of  lessening  the  number  that  would, 
without  it,  engage  In  the  trade  or  occnpatloii 
licensed,  and  thereby,  to  a  coirespcmdlng  ex- 
tent, decreases  competition.  By  the  license 
the  trade  or  occupation  is  brought  more  di- 
rectly within  the  scope  of  the  police  power. 
This  being  a  fact  of  ^faldi  It  must  be  pre- 


sumed the  defendant  was  aware  when  called 
upon  for  samples.  Instead  of  objecting,  he 
delivered  them  to  the  Inspector,  and  continued 
selling  the  milk  he  had  for  sale.  He  cannot 
be  heard  to  question  the  regularity  or  legality 
of  the  execution  of  the  ordinance,  to  the 
execution  of  which  he  consented  The  ac- 
quiescence in  the  execution  of  the  ordinance 
does  not  liave  the  effect  ot  defeating  the  plea 
of  the  Ulegauty  of  the  ordinance  Itself  as 
violatiye  of  the  constitution,  and  ultra  vires. 
The  consent  to  a  test  does  not  make  legal  that 
which  may  be  Illegal  in  the  ordinance  under 
which  the  proceedings  were  instituted  and  the 
fine  Imposed.  The  waiver  of  a  citation  and  of 
other  Informalities  under  whldi  a  defendant 
may  be  iKvught  in  court,  and  proof  offered 
against  him,  Is  not  a  waiver  of  illegalities  of 
the  law  under  whldi  he  Is  prosecuted  and  coor 
demned.  Aslmilarmle  applies  to  the  case  at. 
bar. 

The  authmlty  vel  non  of  the  munldpallly 
to  pass  the  ordinance  In  question  under  the 
city  charto:,  and  tibe  implied  power  of  the 
municipality  und»  the  charter,  are  remaining 
issues  tot  our  determination.  Under  the 
chartor  the  council  has  the  power,  and  it 
is  made  their  duty,  to  pass  such  ordinances, 
and  to  see  to  thdr  faithful  6zecati<Hi,  as  may 
be  proper  and  necessary  to  prevent  the  sale 
of  adulterated  food,  and  to  punish  those  guilty 
of  adultaatlng  food  and  drinks.  Tb»  aa< 
thority  to  punish  the  violators  of  ordinances 
drawn  imder  sections  7  and  8  of  the  charter 
is  delegated  by  Act  No.  41  of  1890.  State 
v.  Bringier,  42  La.  Ann.  1095,  8  South.  298; 
State  V.  Boneil,  42  La.  Ann.  1110,  8  South. 
298.  The  ordinance,  under  this  authority, 
adopts  a  standard  by  which  the  adulteration 
of  milk  ^lall  be  determined,  and  ordains 
that  any  pa-son  found  guilty  ot  selling  milk 
below  the  standard  shall  be  subject  to  a 
fine  of  not  more  than  $25'  for  each  offense, 
and.  In  default  of  payment,  to  Imprisonment 
for  a  period  not  exceeding  30  days,  thus  con- 
formlDg  with  the  requirement  of  the  statute 
delegating  authority  to  Hie  municipality.  The 
statute  and  the  ordinance  were  properly  di- 
rected to  fixing  a  legal  standard  to  which  all 
milk  Is  subjected,  to  fixing  poialtles  for  vio- 
lation of  the  ordinance,  and  establishes  the 
duties  of  the  chemists  by  whom  the  analysis 
Is  made.  These  details  are  rpproprlately 
within  legislative  controL  They  do  not  tran- 
scend the  limits  of  legislative  authority. 
They  belong  to  tbe  class  of  police  regulatlcMis 
designed  to  protect  health  and  prolong  life. 
The  Intentl(Hi  throughout  was  to  prevent  the 
sale  of  adulterated  milk.  The  provisions  fix- 
ing a  standard  are  valid,  as  they  merdy  con- 
trol and  regulate  the  method  of  ascertaining 
the  quality.  The  design  being  to  prevent  the 
sale  of  adulterated  milk,  and  to  regulate  an 
emidoyment  Uiat  must  be  regulated,  it  was 
not  ultra  vires  on  the  part  of  the  council 
to  fix  a  standard  of  quality  of  the  milk.  The 
exercise  of  trades  and  occupations  is  subject 
to  reasonable  conditions  essential  to  health. 
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If  tbe  power  be  not  cfxpress,  under  the 
Implied  power  the  council  would  have  the 
authority  to  ad(^t  measures  to  maintain  a 
standard  of  purity  of  thait  article  of  food 
to  the  extent  of  inreirenting  evil  and  inju- 
rious consequences  to  the  public  or  to  indi- 
Tlduals.  The  question  was  decided  in  State 
V.  Fourcade,  45  La.  Ann.  717,  13  Soatli.  187. 
SvOgmtBt  afSrmed,  at  appellant's  cost. 


(46  La.  Ann.  161) 

BEONAOH  T.  DUPLANTIER.    (No.  11,268.) 

(Supreme  Court  of  Louisiana.    Jan.  16,  1894) 

Rbai.  Action— Tax  Titib— Valibitt  op. 

1.  The  property  claimed  was  forfeited  to 
the  state  in  1877,  in  compliance  with  Act  No. 
96,  enacted  that  year.  In  1885  it  was  adjudi- 
cated to  the  state,  under  the  provisions  of 
Act  No.  96  of  1882,  for  the  state  taxes  of  1882 
and  1883.  It  was  also  adjadicated  to  the  state 
of  Louisiana  for  the  state  taxes  of  1880  and 
1881.  Tbe  plaintiff  sned  to  be  placed  in  posses- 
sion as  owner.  The  defendant  filed  no  appear- 
ance in  the  suit  prior  to  the  confirmation  of  the 
default.  Befwe  the  judgment  waa  signed  she 
moved  for  a  new  trial  on  the  ground  that  tbe 
property  could  not  be  convn-ed  by  the  state  un- 
der Act  No.  80  of  1888.  AlthouA  the  property 
was  fM^eited  to  the  state  in  18TI^  taxes  were 
assessed  upon  it  for  1880,  inclusive  to  1884, 
for  which  it  waa  sold.  To  obtain  payment  of 
taxes  for  these  years  the  vtoperty  could  be  sold 
under  the  law  of  188& 

2.  Moreover,  the  defendant  invoices  th^  for- 
fdture  to  the  state  of  a  date  preceding  1880, 
and  the  fact  that  the  state  became  the  owner 
under  that  forfeiture.  The  owner,  prior  to  the 
forfeiture,  is  without  interest  to  have  annulled 
a  conveyance  made  by  the  state  after  she  was 
no  lon^r  the  owner.  The  state  had  become  the 
owner  by  the  forfeiture. 

(Syllabus  by  the  Court.) 

Appeal  from  cItU  district  court,  parish  of 
Orleans;  Francis  A  Monroe,  Judge. 

Action  by  Solomon  Reinach  against  A  A 
Dnplantier  to  try  title  to  land,  and  for  pos- 
sesion. Plaintiff  had  judgment,  and  defend' 
ant  appeals.     Affirmed. 

Lasams,  Moore  &  Lemle  and  J.  N.  Luce, 
for  appellant    Benjamin  Ory,  for  appellee. 

BREAIJX,  J.  The  action  is  petitory.  In 
Us  petition  the  plaintiff  alleges  that  the  state 
of  Ixmlslana  had  acquired  the  property  by 
forfeiture  undo-  Act  No.  96  of  1877  for  state 
taxes  of  1877  and  1878.  Moreover,  that  the 
state  had  acquired  the  same  property  by  ad- 
judications for  state  taxes  for  the  years  1880, 
1881,  1882,  and  1863,  made  in  the  years  1884 
and  1885;  that  for  the  years  1880  and  1881 
the  property  was  assessed  in  the  name  of  Jo- 
seph A  Penlston,  and  for  the  years  18S2  and 
1883  In  the  name  of  the  defendant;  that  the 
latter  inherited  from  the  former,  and  was 
placed  in  possession  of  the  property  on  De- 
cember 31,  1881.  The  service  of  the  citation 
and  petition  was  personal.  In  due  time  a 
default  was  entered  against  the  defendant 
About  six  months  elapsed  between  the  de- 
fault and  the  date  of  the  confirmation  of  the 
default  After  judgment  had  been  rendered 
on  the  confirmatloa  of  plaintlfl'a  default^  be- 


fore the  judgment  bad  been  signed,  the  d»- 
fondant  moved  the  court  for  a  new  trial,  on 
the  grotmd  that  the  judgment  was  contrary 
to  law  and  evidence,  and  that  it  'was  not 
competent  for  the  state  to  make  a  sale  of 
the  property  described  in  plaintiff's  petition, 
consisting  of  towu  lots,  under  the  act  of  1888. 
The  defendant  argues  ttiat  the  land  having 
been  fwfelted  to  the  state,  as  alleged  in 
plalntUTs  petition.  It  should  have  been  sold 
und»  Act  No.  107  of  1880  or  Act  No.  82 
of  1884,  and  that  the  auditor  was  without 
anthorl^  to  convey  title  under  Act  No.  80 
of  1888;  that  that  act  provides  tar  the  sale 
of  lands  that  had  been  sold  to  the  state 
for  the  taxes  of  1880  and  subsequent  years; 
that  the  propoiy,  having  been  forfeited  to 
the  state  for  the  taxes  of  1877  and  1878, 
was  lmproi)erly  assessed  in  the  name  of  the 
defendant  for  the  years  1880  to  1884,  inclu- 
sive, and  that  a  sale  based  npon  that  assess- 
ment Is  illegal;  that  lands  belonging  to  the 
state  are  exempt  from  taxation;  that  the 
land,  by  the  forfeiture  for  the  taxes  of  1877 
and  1878,  as  alleged  in  plaintiff's  petition, 
became  the  property  of  the  state,  and  was 
not  subject  to  taxation. 

The  defendant  cites  the  case  of  Bradford 
T.  Lafargne,  80  La.  Ann.  432,  in  support  of 
the  proportion  that  by  the  transfer  to  tbe 
state  all  taxes  existing  on  the  propoty  at 
the  time  were  extinguished  by  confusion,  and 
that,  subsequent  to  the  transfer,  the  property 
is  exempt  from  taxation.  Applying  that  de- 
cision to  her  case,  she  urges  that  after  the 
forfeiture  of  the  property  to  the  state  for 
the  taxes  of  1877  and  1878  the  state  became 
the  owner,  and  all  .taxes  subsequent  were 
extinguished  by  confusion,  and  that  it  was 
improperly  assessed  while  It  remained  the 
property  of  the  state.  In  tiie  last  deed, 
dated  hi  1892,— that  under  which  the  plain- 
tiff owns  as  vendor,— the  auditor  of  the  state 
declares  that,  in  pursuance  of  section  8  of 
an  act  approved  July  1%  1888  (No.  80  of 
1888),  he  conveys  the  property  described  to 
plaintiff.  That  It  Is  the  property  which  was 
adjadicated  to  the  state  for  the  unpaid  taxes 
of  the  years  1880  and  1881  in  the  name  of 
J.  A  Penlston,  and  in  1882  and  1883  hi  the 
name  of  A.  A.  Duplantier  (the  defendant), 
on  the  20th  December,  1884,  by  James  D. 
Houston,  tax  collector,  for  unpaid  taxes  due 
the  state  of  Louisiana,  and  that  it  had  been 
duly  advertised  and  offered  for  sale  by  I.  W. 
Patton,  tax  collector,  in  accordance  with  the 
provisions  of  Act  No.  80  of  1888;  that  the 
sale  was  made  for  the  price  of  $102  cash. 
Copies  of  the  deeds  referred  to  in  this  hist 
act  were  admitted  in  evidence.  The  forfei- 
ture to  the  state  undor  Act  No.  96  of  1877 
vested  full  title  In  the  state  of  all  the  right 
and  Interest  of  the  party  assessed  in  the 
property,  subject  only  to  a  right  of  redemp- 
tion. There  being  no  Informality  in  the  for- 
feitiire,  it  being  alleged  that  the  property 
was  forfdted,  and  the  defendant  having  con- 
ceded ex  necessitate  td  toe  the  purpose  of 
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hex  defense  on  tbe  role  for  a  new  trial  that 
the  property  was  forfeited  as  alleged,  it  ab- 
solutely and  imqualifledly  became  the  prop- 
erty of  the  state  from  the  day  the  time 
to  redeem  had  elapsed.  The  state  acquired 
the  immediate  dominion.  Property, is  the 
absolnte  right  of  the  owner  to  enjoy  and  dis- 
pose of  a  thing.  The  defendant  is  without 
Interest  to  question  the  legality  of  the  title 
conveyed  under  Act  No.  80  of  188&  A  sim- 
ilar question  was  considered  in  Morrison  ▼. 
Larkin,  26  La.  Ann.  699.  This  court  held 
that  the  former  owner  (who  contended  that 
the  tax  collector  could  not  sell  his  Innd,  it 
having  been  forfeited  to  the  state)  could  not 
assume  that  position  without  putting  himself 
out  of  court,  liecause,  if  his  lands  were  forfeit- 
ed to  the  state,  the  only  remaining  right  was 
tberightof  redemption.  The  same  may  be  said 
as  applying  to  the  case  at  bar.  The  former 
owner  Invokes  the  fact  that  the  property  in- 
volved was  forfeited  to  the  state.  In  Breaux 
V.  Negrotto,  43  La.  Ann.  432,  9  South.  502, 
tiie  court  is  as  emphatic:  "The  divestiture 
of  title  was  complete,  and  it  is  immaterial  to 
the  owner  prior  to  the  divestiture  in  what 
manner  the  state  disposes  of  her  property." 
In  Martinea.  t.  Tax  Collector,  42  La.  Ann. 
677,  7  South.  796,  we  said:  "No  reasons  are 
,  urged  and  can  he  urged  why  the  state,  be- 
ing the  owner  of  the  property,  could  not  sell 
the  same,  and  fix  the  price,  and  Impose  such 
conditions  in  the  sale  as  she  deemed  fit  and 
proper."'  The  case  of  Morrison  v.  Larkin, 
26  La.  Ann.  699,  was  decided  under  revenue 
statutes  since  repealed.  At  the  time  sales 
could  be  made  upon  payment  to  the  collector 
of  the  amoimt  of  the  st^te  and  parish  taxes 
due  on  the  property,  and  no  provision  was 
made  to  collect  taxes  upon  property  accru- 
ing after  it  had  been  adjudicated  to  the  state. 
In  State  t.  Recorder  of  Mortgages,  46  La. 
Ann.  666,  12  South.  880,  it  is  stated:  "It 
likewise  appears  to  be  clear  that  it  was  the 
definite  pm-pose  of  the  legislature  to  make 
the  property  purchased  by  the  state  liable  to 
subsequent  taxation,  state,  parish,  and  muni- 
cipal, as  -will  appear  from  the  following,  viz.: 
'The  price  bid  and  paid  for  said  property 
shall  be  In  full  and  final  payment  and  satis- 
faction of  all  state  taxes,  together  with  all 
costs— and  the  purchaser  shall  take  said  prop- 
erty subject  to  all  subsequent  taxes.'  "  The 
sale  was  made  to  the  plaintiff  for  a  price 
including  the  taxes  assessed  on  the  property 
after  it  had  been  adjudicated  to  the  state. 
In  two  cases  of  recent  date  it  was  decided 
that.  In  order  to  become  \he  owner,  the  pur- 
chaser must  pay  all  the  taxes,  including  those 
assessed'  after  the  property  luid  been  ad- 
judicated to  the  state.  Breaux  v.  Negrotto, 
43  La.  Ann.  432,  9  South.  502;  Martinez  v. 
Tax  Collector,  42  La.  Ann.. 677,  7  South.  796; 
Morrison  v.  Larkin;  26  La.  Ann.  699.  They 
are  taxes  due  on  the  property,  wUch  must 
be  paid  in  order  that  the  purchaser  may  have 
a  complete  title.  The  law  relating  to  a  con- 
fusion  of   rlc^t   extinguishing   obllgatlonB, 


when  tiie  qnallttes  of  debtor  and  creditor  are 
united  in  the  same  person,  does  not  apply. 
It  vras  competent  for  the  legislature  to  en- 
act a  statute  excluding  the  state  from  the 
operation  of  Hie  law  regarding  confuslcm  and 
authorizing  the  collection  of  a  tax  upon  her 
own  propoty.  Tlie  statute  No.  80  of  1£88 
provides  for  the  sale  of  property  bid  in  and 
adjudicated  to  the  state  for  taxes  for  the 
year  1880  and  subsequent  years.  The  taxes 
for  wlilch  the  propM-ty  was  sold  were  as- 
sessed within  the  years  provided  by  that  act 
The  forfeiture  to  the  state  in  1877  does  not 
affect  the  right  to  taxes  for  years  subsequent 
to  1880  on  property  adjudicated  to  the  state. 
The  defendant  has  no  interest  enabling  her 
to  have  a  nullity  of  a  title  pronounced.  The 
judgment  appealed  from  Is  affirmed,  at  ap- 
pellant's costs. 


<«  La.  Ann.  438) 

FLOWEBS  V.  HUGHES  et  al.    (No.  11,383.)' 

(Supretne  Court  of  Louisiana.    Feb.  12,  1894.> 

Afpbai<— Whbk  Libb— Acquibbcekcb  nt  Judg- 
ment. 

1.  The  receipt  by  the  appellant  of  a  portioa 
of  the  aipount  decreed  to  him  by  the  juagment 
is  acquiescence  in  the  judgment  and  defeats 
the  appeal.  Code  Fr.  art  567;  Campbell  v. 
Orillion.  3  La.  Ann.  116;  Cobb  v.  Hynes,  4 
La.  Ann.  150;  Fluhart  y.  Golding,  7  La.  Ann. 
233;  SnccesEion  of  Be  Egana,  18  La.  Ann.  64; 
Stinson  v.  O'Neal,  32  La.  Ann.  947. 

2.  Nor  is  this  acquiescence  at  all  affected 
because  the  appellant,  receiving  part  of  the- 
amount  of  the  judgment,  undertakes  to  re- 
serve his  appeal.  The  reservation  cannot  avoid 
the  effect  the  law  attaches  to  the  acquiescence 
in  the  judgment  Succession  of  De  Egana,  18 
La.  Ann.  64. 

(Syllabus  by  the  Court) 

Appeal  from  civil  district  court  parish  of 
Orieans;  Nicholas  H.  Rightor,  Judge. 

Action  by  Louisiana  E.  Flowers  against 
William  Hughes  and  others  for  partition. 
Ii'rom  the  judgment  rendered,  defendant  Wil- 
liam Hughes  appealed.  Heard  on  motion  to 
dismiss  appeal.     Motion  granted. 

Alc6e  J.  VlUerfi  and  George  L.  Bright  far 
appellant  Rice  &  Montgomery  and  J.  P. 
Blair,  fOT  appellees. 

MILLER,  3.  On  motion  to  dismiss.  The 
motion  to  dismiss  is  on  two  grounds:  That 
the  transcript  is  imperfect  and  that  the 
defemdant  in  the  lower  court,  the  appellant 
here,  lias  acquiesced  in  the  judgment  ft«m 
which  he  appeals. 

The  siUt  was  fw  a  partition  between  the 
plaintiff  and  defendant  and  other  heirs  of 
John  Hughes.  The  defendant  In  his  answer 
lu-ged  that  in  the  partition,  the  last  commu- 
nity should  be  cliarged  with  certain  amounts 
of  the  separate  estate  of  his  father  received 
by,  and  which  inured  to,  the  benefit  of  that 
community;  and  the  answer  also  contained 
other  demands  pertinent  to  the  settlement  of 
accounts  between  the  heirs.    Tlie  partltioa 

*Rehe(uing  refused.  - 
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and  Bale  of  tbe  property  wa?e  decreed,  and 
the  nsoal  reference  to  the  notary  for  tbe 
completioa  of  tbe  partition  was  made.  The 
partitl<Hi  act  awarded  to  tbe  defendant  $2,- 
920.74,  and,  on  motion  of  one  of  tbe  parties, 
tbe  partition  was  homologated,  against  the 
objection  of  the  defendant,  whose  demands, 
Tsrgei  in  his  answer,  were  disallowed.  From 
the  judgmoit  homologating  the  partition  tbe 
defendant  ttxik.  this  saspenslTe  appeal. 
Pending  his  appeal  on  his  motion,  he  ot>- 
taiaed  an  order  to  receive  $500  of  tbe  amount 
awarded  to  him  by  the  judgment,  and  ac- 
cordingly that  amount  was  paid  to  him. 
This  payment  is  the  acquiescence  in  the 
judgment,  the  basis  of  the  motion  to  dis- 
n)iE». 

It  is  the  text  of  the  Oode  that  the  appel- 
lant cannot  maintain  his  appeal  from  the 
judgment  acquiesced  in  by  bim.  Code  Pr. 
art  667.  To  receive  tbe  amount  of  the  judg- 
ment, in  whole  oe  in  part.  Is  in  its  natural 
glgnlflcance,  as  weU  as  under  our  jurispru- 
dence, an  acquiescence  in  the  judgment  To 
receive  part  is  as  Bignlflcant  as  to  receive 
the  whole.  If  tbe  defendant  could  receive 
part  of  the  amoimt  decreed  to  him,  and  still 
preserve  bis  appeal,  be  might  just  as  welt  ttike 
the  fuU  amount  If  tbe  judgment  was  sat- 
isfied by  the  defendant  receiving  the  full 
amount.  It  certainly  could  not  be  urged  he 
could  still  maintain  tbe  appeal  from  a  judg- 
ment that,  satisfied,  had  ceased  to  exist 
Payment  in  part  of  tbe  judgment,  as  an 
acquiescence  in  that  judgment,  is  not  to  be 
distinguished  from  full  payment  Any  pay- 
ment received  by  defendant  under  tbe  Judg- 
ment Is  fatal  to  his  appeal.  See  Farham 
r.  Orllllon,  3  La.  Ann.  115;  Cobb  v.  Hynes, 
4  La.  Ann.  150;  Flubart  v.  Ckdding,  7  La. 
Ann.  233;  Succession  of  De  Egana,  18  La. 
Ann.  64;  Stlnson  v.  O'Neal,  32  La.  Ann. 
«47. 

The  defendant  contends  he  can  maintain 
bis  appeal  because  he  claims  more  than  the 
judgment  gives  bim,  and  bis  acquiescence  is 
only  to  the  extent  of  the  amount  decreed  to 
him,  but  does  not  extend  to  tbe  part  or 
amount  he  claims,  and  which  the  judgment 
disallows.  But  it  Is  only  through  the  judg- 
ment he  can  appeal  to  claUu  the  greater 
amount,  and,  if  he  acquiesce  In  that  judg- 
ment, the  basis  for  bis  appeal  disappears.  It 
is  often  the  experience  that  tbe  plaintiff  as- 
serting a  money  demand  recovers  less  than 
be  claims.  But,  of  course,  no  one  supposes 
he  could  collect  the  judgment  and  still  maln^ 
tain  bis  appeal  because  he  dalmed  a  greater 
amount  than  that  decreed  to  him.  Such  a 
pretension  was  advanced  in  one  of  the  cases 
dted  in  this  opinlcm,  whoe  the  appeal  was 
dev«^tiye.  It  was  Contended  In  that  case 
ithat  the  platntiff,  taking  only  the  devolutive 
appeal,  could  collect  his  ju^ment  and  still 
prosecnte  his  appeal  for  the  greater  amount 
he  claimed.  The  court  discarded  this  pre- 
tenrion,  and  held  that  acquiescence  In  the 
jud^ent  by   payment  ended .  the  .appeal, 


though  plaintiff  dalmed  vaon  Hiaii  )Qie  Judg- 
ment gave  him.  See  Campbell  v.  OrilUon, 
3  La.  Ann.  116.  l%e  defendant  cites  tbe 
case  from  3  Rob.  (La.)  253  (MUliken  v.  Bow- 
ley).  There  tbe  judgment  was  in  favor  of 
the  plaintiff  for  the  partitl<»>.  of  the  land, 
and  against  him  in  favor  of  defendant  for 
the  Improvemen'ta.  The  plaintiff  took  steps 
to  execute  the  judgment  in  his  faw  for  tbe 
partition,  but  appealed  from  .the  money  judg- 
ment against  him  for  improvements;  that 
is,  he  took  the  appeal  from  the  judgment 
against  him  on  the  mon^  demand.  The 
court  held  in  that  case,  on  motion  to  dismiss, 
that  acquiescence  in  tbe  decree  for  partition 
was  not  acquiescence  In  tbe  decree  against 
plaintiff  for  mcmey.  There  was  no  act  of 
plaintiff  In  that  case  of  acquiescence  in  the 
money  decree.  The  other  case  cited  by  de- 
fendant (Mitchell  V.  Lay,  3  La.  Ann.  593)  ■ 
is  that  of  an  injunction  against  the  seizure  of 
property.  The  injunction  was  on  motion 
dissolved  as  to  part  of  the  property,  and  that 
part  plaintiff  proceeded  to  seize  and  sell. 
By  a  subsequent  judgment  the  injunction 
was  maintained  as  to  tbe  residue  of  'the 
property  seized,  and  from  that  judgment 
plaintiff  appealed.  The  court,  on  a  motion 
to  dismiss,  held  that  ezecutiug  the  judgment 
dissolving  the  Injunction  as  to  part  of  tbe. 
property  was  not  an  acquiescence  In  the 
judgment  maintaining  the  Injunction  as  to 
the  residue.  There  were  two  judgments. 
The '  court  observed  the  judgment  in  that 
case  was  "not  indivisible."  There  was  man- 
ifestly in  that  case  no  acquiescence  In  the 
judgment  appealed  from,  because  the  appel- 
lant had.  executed  another  judgment  Here 
there  is  <»ie  Indivisible  judgment  In  favor  of 
defendant  tor  a  sum  of  money.  He  takes 
part  of  the  sum  decreed  to.  bim.  That  must 
be  deemed  an  acquiescence  in  -the  judgment 
The  circumstance  that  in  taking  it  he  under- 
takes to  reserve  his  right  to  appeal  is  of  no 
consequaice.  The  protest  itself  evinces  his 
appreciation  of  the  significance  of  tbe  act 
The  protest  is  unavailing  to  avoid  that  con- 
sequence the  law  attaches  to  acqulescoice  in 
the  Judgment 

It  Is  a  reluctant  duty  to  dismiss  appeals 
thus  precluding  the  relief  sought  by  the 
Uti^mt  In  tbe  court  of  last  resort  In  this 
case  the  court  conceives  there  is  no  alterna- 
tive. It  is  therefore  ordered,  adjudged,  and 
decreed  that  this  appeal  be  dlsoiisBed,  at 
appellant's  costs. 


(4(  lA.  Ann.  449) 
MATOH,    ETC.,   OP   ALBXANDBIA   T. 
WHITE.    (No.   U464.) 
(Supreme  Court  of  Louisiana.    March  12, 18M.) 

CoKSTITUTIOSAIi   IiAW— O'OCOFAtlOS   T«C— MOBIO- 
IPiJi  POWSB. 

LHonicipal  corpoiatioos  are  resMcted  by 
their  charters  with  respect  to  the  taxes  the  cor- 
porations may  Impose  on  proper^  or  occnpa- 
tiona.    See  Burtoacha,    Tax'n,  p.   871,   c.   19; 
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9.  Hie  legfBlatnre  may  by  general  act,  L  & 
andicable  to  all  snch  corporations,  enlarge  the 
taxing  i>ower;  that  is,  without  amending  their 
charters,  this  enlargement  of  the  taxing  power 
may  be  effected  by  general  legislation.  1  Dill. 
Mun.  G<»v.  4S.  6,  Pi.  109.  Bevenne  Acts,  1886 
and  189a 

On  Sehearing. 

Legislative  provisions  conferrint;  the  tax- 
ing power  on  cities,  towns,  and  parishes  are 
within  the  scope  of  the  title  of  the  act  "to  levy, 
collect  and  enforce  payment  of  an  annual 
license  tax  npon  persons,  associations  or  busi- 
ness firms  and.  corporations  pursuing  any  trade, 
profession,"  etc  Acta  1890,  No.  160;  Const 
art.  29;  Municipality  No.  3  v.  IQchoad,  6  La. 
Ann.  606;  Succession  of  Lanzetti,  9  La.  Ann. 
833. 
(Syllabus  by  the  Court) 

Appeal  from  Jtistice'a  court,  parish  of  Bap- 
Ides;  A.  B.  Bachal,  Judge. 

Action  by  tbe  mayor  and  coimcll  of  Alez- 
.andria  against  H.  H.  White  to  recover  a 
license  fee.  There  was  Judgment  tor  plain- 
tiff, and  defendant  appeals.    Affirmed. 

H.  H.  White  and  J.  F.  Arlall,  for  appellant 
John  O.  Byan,  toe  appellee. 

MILLEB,  J.  This  Is  an  appeal,  nndor  arti- 
cle 81  of  the  constltatlcxi,  from  tbe  Judgmmt 
of  the  justice's  court  of  the  Alexandria  ward, 
parish  of  Rapides,  In  favor  of  the  town  of 
Alexandria  against  the  defendant  for  the 
amount  of  his  license  tax  as  an  attorney  at 
law.  The  def^ise  is  there  Is  no  authorl^  to 
exact  the  tax. 

The  charter  of  the  town,  granted  In  1868, 
conferred  no  pow»'  to  Impose  taxes  on  oc- 
cnpaitlODs.  Deriving  their  existence  from 
their  charters,  municipal  corporations  exert 
the  taxing  power  only  to  the  extent  author- 
ized by  the  legislature.  2  DllL  Mun.  Corp. 
H  740,  763;  Mayor  v.  Roth,  20  La.  Ann.  261; 
Board  t.  Mlgues,  82  La.  Ann.  928.  Tbe  leg- 
islature, howev&e.  In  the  revenue  acts  of  1886 
and  1890,  has  manifested  its  appreciation  that 
all  parochial  and  municipal  corporations 
should  possess  the  power  to  impose  license 
taxes.  These  acts  declare  that  all  municipal 
and  parochial  corporations  shall  have  the  rig^t 
to  impose  a  fair  and  equitable  license  tax  on 
any  business,  occupation,  or  profession  here- 
in spedfled,  provided  that  licenses  shall  be 
graded.  See  Act  No.  101  of  1886,  <  13;  Act 
Na  150  of  1890,  t  14.  Tliese  acts  provide 
tor  license  taxes  on  attorneys.  In  pursuance 
of  this  authority,  the  plaintiff  by  ordinance 
imposed  each  licenses,  and  under  that  ordi- 
nance the  def  aidant  is  sued. 

In  our  opinion,  it  was  competent  tar  the 
legislature  by  a  general  statute  to  enlarge  the 
taxing  powers  of  parodilal  and  municipal  cor- 
porations. 1  DUL  Mun.  Corp.  p.  169,  a  5.  If 
In  the  legislative  wisdom  such  Increase  of  the 
corporate  powaa  was  beneficial,  it  is  not 
easy  to  i4>preciate  any  objection  to  a  general 
law,  L  e.  applicable  to  all  mimlcipal  <h:  pa- 
rochial corx>oi8tIons,  declaratory  of  the  legis- 
lative purpose.  ThJe  defendant  contends,  on 
the  contrary,  that  the  charter  of  Alexandria 
ahonld  bave  been  amended  imder  Act  No.  110 


of  1880,  providing  for  amendments  to  char- 
ters of  towns  or  dtiea,  and  it  is  urged  it  was 
only  by  such  sunendment  the  power  to  tax 
occupations  could  have  been  coat&nei  on 
plaintiff.  While,  under  this  act  of  1880,  the 
town  might  have  obtained  the  necessary 
amendment  conferring  the  power  to  exact  li- 
censes, still  the  competoicy  of  the  legisla- 
ture  by  general  act  to  deal  with  the  subject 
Is,  in  our  view,  imdoubted.  Again,  the  de- 
f^idant  urges  that  the  charter  of  Alexandria, 
being  special  legislation,  is  not  to  be  deemed 
affected  by  the  provisions  applicable  to  towns 
generally  contained  in  the  revenue  acts  of 
1886  and  1890.  But  the  express  purpose  of 
the  provlslMis  of  the  revenue  acts  imder  oon- 
slderatlon  was  to  supplement  with  the  right 
to  tax  occupations  the  powers  of  all  parochial 
and  municipal  c(»i)oratlons.  The  charter  of 
Alexandria,  not  conferring  any  taxing  power 
in  respect  to  occupations,  was  clearly  within 
the  scope  of  the  provisions  In  the  revenue 
acts.  It  Is  therefore  ordered,  adjudged,  and 
decreed  that  the  Judgment  of  the  lower  court 
be  ufflrmed,  at  the  costs  of  Uie  appellant. 

On  Rehearing, 
(March  26,  1804.) 
Tbo  defendant,  in  his  application  for  a  re- 
hearing in  this  case,  directs  our  attention  to 
his  defense  that  the  power  to  tax  occupatlcHiB 
or  professiouB,  conferred  on  municipal  and 
parochial  corporations  by  the  acts  of  the  leg- 
islature of  1886  and  1890,  is  not  embraced  in 
the  titles  of  the  acts.  We  had  not  over- 
looked the  point,  but  did  not  appreciate  it 
was  pressed.  The  titles  are:  "To  levy,  en- 
force, and  collect  a  license  tax,"  etc.  The  act 
was  Intended  to  embrace  the  state  and  tbe 
political  corporations,  cities,  towns,  and  par. 
ishes,  each  exerting  within  its  sphere  the  tax- 
ing power.  In  the  body  of  the  act  the  power 
is  conferred  on  parochial  and  municipal  cor- 
porations to  levy  license  taxes.  We  think 
these  provisions  were  fairly  within  the  scope 
of  the  title,  to  be  cmistrued,  as  expressed  by 
this  court,  according  to  the  understanding  of 
reasonable  men.  Const  art  29;  Municipali- 
ty No.  8  T.  Michoud,  6  La.  Ann.  605;  Suc- 
cessliMi  of  Lanzetti,  9  La.  Ann.  329;  Act  No. 
101  of  1886,  i  13;  Act  No.  160  of  1890,  <  14. 
It  Is  therefore  ordered  that  the  application 
for  the  rehearing  be  refused. 


(4C  La.  Ana.  $}£> 
B.  O.  STANABD  MTTiLTNG  CO.  v.  FLOW- 
ER.   (No.  11,45a) 
(Supreme  Court  of  Louisiana.    March  12,  1894.) 
AosNCT — Batiitcatiok — Gahbliko  Contract. 
LTlie  ratification  of  the  act  of  an  agent 
cannot  be  divided,  and  applied  to  one  part  of 
the  act  and  excluded  from  the  othw.   It  is  en- 
tire or  nothing. 

2.  An  agreement,  signed  by  an  ostensible 
purchaser  at  flour,  couched  In  Om  following  lan- 
guage: "Bought  of  the  B.  O.  Stanard  Milling 
Co.,  3,000  barrels  of  Eagle  steam  fiour  at 
3.86-100^  f.  a  b.  St  Louis,  for  shipment,  at 
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my  option,  dnring  month  of  March,  1893.  It 
is  further  agreed  and  understood  that  if  I  do  not 
want  to  receive  the  flour  in  March,  settlement 
may  be  made  as  follows,  -viz.:  IS.  O.  Stanard 
Milling  Co.  paying  me  any  difference  that  may 
be  an  advance  in  value,  or  my  paying  E.  O. 
Stanard  Milling  Co.  the  difference  between  the 
purchase  price  and  the  marl^et  price  at  the  time 
of  settlement,  provided  the  value  then  is  less 
than  the  purchase  price.  Settling  prices  to  be 
based  on  St.  Louis  Merchants'  Exchange  quo- 
tations on  extra  fancy  floor  at  date  of  settle- 
ment,"—&dd  to  be  void,  as  coming  within  th« 
provisions  of  article  2983  of  the  BeTlaed  Civil 
Code,  relative  to  gaming. 
(Syllabus  by  the  Court.) 

Ai^peal  firom  district  court,  parish  of  Rap- 
Ides;   Adolph  y.  Coco,  Jndge. 

Action  on  a  contract  by  the  E.  O.  Stanard 
Milling  Company  against  WlUiam  P.  Flower. 
Defendant  had  Jadgment,  and  plalntia  ap- 
peals.   Affirmed. 

Robert  P.  Hunter,  for  appellant  John  0. 
Byan  and  J.  R.  Thornton,  toe  appellee. 

NICHOLLS,  C.  J.  PJalntlfT,  a  Missooil  cor- 
poration, seeks  a  judgment  against  the  de- 
fendant for  $2,250,  with  legal  Interest  from 
April  1,  1893,  imder  an  agreement  evidenced 
by  the  following  instrument:  "St,  Louis,  Mo., 
U.  S.  A.,  10/21,  1802.  Agreement  Bought 
of  B.  O.  Stanard  Milling  Co.,  3,000  barrels  of 
Eagle  steam  flour,  at  $3.85,  f.  o.  b.  St  Louis, 
for  shipment,  at  my  option,  diulng  month  of 
March,  1803.  It  is  further  agreed  and  under- 
stood that  if  I  do  not  want  to  receive  the 
flour  In  March,  settlement  may  be  made  as 
follows:  E.  O.  Stanard  Milling  Co.  paying 
me  any  difference  there  may  be  If  an  advance 
in  value,  or  my  paying  E.  O.  Stanard  Milling 
Co.  the  difference  between  the  purchase  price 
and  the  market  price  at  the  time  of  settle- 
ment, provided  that  the  value  then  is  less 
than  the  purchase  price.  Settling  prices  to 
be  based  on  St  Louis  Merchants'  Exchange 
quotations  on  extra  fancy  flour  at  date  of  set- 
tlement [Signed]  W.  P.  Flower,  per  J.  G. 
White."  Plaintiffs  allege  that  they  have  at 
an  times  been  ready  and  willing  to  comply, 
and  have  complied,  with  all  their  obligations 
under  the  terms  and  stipulations  of  the  said 
agreement;  that  they  manufacture  about  2,500 
barrels  of  flour  dally,  and  were  ready  and 
willing,  during  the  month  of  March,  1893,  to 
ship.  f.  o.  b.  on  the  cars  at  St  Louis,  the  3,000 
barrels  of  floor  bought  by  said  William  P. 
Flower,  had  he  so  CHrdered,  in  accordance  with 
bis  option  as  specified  in  said  agreement 
which  be  ntterly  and  entirely  failed  to  do, 
through  no  fault  w  neglect  of  theirs;  that 
not  only  did  he  not  order  the  shipment  of  the 
flour  purchased,  but  he  has  failed  and  re- 
.fnsed  to  comply  with  the  stipulations  of  the 
second  clause  In  said  agreement  by  settling 
the  difference  between  the  $3.85  per  barrel 
fixed  in  the  agreement  and  the  price  per  bar- 
rel which  said  grade  of  Eagle  steam  flour 
was  selling  for  diving  the  month  of  March, 
1883,  at  St  Louis,  to  wit  $3.10  per  barrel,  as 
would  be  shown  by  reference  to  the  quota- 
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tlona  of  the  St  Louis  Merchants'  Exchange 
tor  extra  fancy  fiour,  which  is  the  standard 
fixed  by  the  said  agreement  notwithstanding 
amicable  demand  was  made  upmi  him  so  to 
do,  but  on  the  contrary,  when  he  was  re- 
quested to  settle  the  said  differences  in  accord- 
ance with  the  terms  of  the  agreement  and 
the  usages  and  commercial  customs  relating 
thoreto,  he  refused  to  settle  said  differences, 
and  announced  his  intmtlon  not  to  pay  the 
same,  thereby  voluntarily  placing  himself  in 
default  and  relieving  and  dispensing  the 
plaintiffs  with  the  duty  or  necessity  of  giv- 
ing him  any  notices  or  making  any  further 
demands  upon  him;  and  they  expressly  deny 
that  under  the  terms  of  said  agreement  they 
were  called  upon  at  any  time  to  give  Flower 
any  demand  or  notices  whatever.  Plaintiffs 
aver  that  the  sum  claimed  is  the  amoimt  of 
the  difference  between  the  purchase  price  and 
the  market  price  of  said  3,000  barrels  of  flour 
at  the  time  specified  in  the  agreement  and 
that  this  difference  represents  the  actual  loss 
of  profits  that  they  would  have  made  on  the 
said  3,000  barrels  of  flour  If  the  said  Flower 
had  complied  with  his  contract  and  agree- 
ment and  ordered  the  said  8,000  barrels  of 
flour  shipped,  at  any  time  during  the  month  of 
Ifarcb,  1803;  and  he  Justly  owes  them  the  said 
amount  Defendant  pleaded  first  the  gen- 
eral Issue.  Further  answering,  he  declares 
that  neither  himself  nor  White,  who  signed 
the  writing  or  agreement  sued  on,  are  mer- 
chants in  flour,  or  any  other  article  of  mer- 
chandise, either  by  the  wholesale  or  retail. 
That  Moses  Bloom,  who  is,  and  has  long 
been,  a  resident  of  the  parish  of  Rapides,  still 
is,  and  has  been  for  the  last  16  years,  the 
agent  for  the  plaintiffs,  transacting  and  man- 
aging their  business  In  Rapides  and  othei- 
nelghborlng  parishes  In  the  state.  That  he 
is  well  and  favorably  known  in  commercial 
circles  and  In  business  as  a  man  of  experi- 
ence, honesty,  and  integrity,  and  enjoys  the 
confidence  of  all  who  know  him.  Hiat  a  few 
days  before  the  writing  sued  on  respondent 
heard  that  fiour  was  very  low  In  price,  cheap- 
er than  It  had  been  for  many  years,  with 
every  probability  of  its  advancing  a  few 
months  later  on;  and  that  the  plaintiffb' 
agent  Moses  Bloom,  was  selling  what  was 
and  is  known  as  speculating,  wagering,  or 
future  contracts  for  them.  That  he  saw  the 
agent  who  confirmed  this  report,  and  there- 
upon ordo-ed  3,000  barrels  of  Eagle  steam 
fiour,  March  futures,  on  a  basis  of  $3.85  per 
barrel  for  that  month.  That  it  was  distincUy 
agreed  and  understood  that  neither  the  said 
fiour  so  ordered,  nor  any  part  of  it  was  con- 
templated or  intended  by  either  party  for  real 
or  actual  delivery  in  the  month  of  March, 
1883,  or  at  any  other  time,  and  the  agree- 
ment was  to  be  what  is  known  as  a  specu- 
lating, wagering,  future  contract  That  it  was 
further  understood  that  the  margin  on  the 
said  flour  was  15  cents  per  barrel,  or  $450  on 
the  whole  3,000  barrels;  and  that  if  this 
brand  and  quality  of  flour  should  further  de- 
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cllne  as  much  as  15  cents  per  bai-rel,  respond- 
ent would  be  notlfled,  and  called  upon  by 
plaintiffs  for  an  additional  margin  of  16  cents 
per  barrel;  and  that  he  would  then  hare  the 
option  of  keeping  the  margin  good  on  that 
basis,  otherwise  be  would  lose  any  and  all 
margins  put  up,  and  the  whole  transaction 
was  to  be  deemed  null  and  void  from  that 
moment  by  all  parties  without  further  notice 
or  delays.  That  not  only  at  the  time  of  giv- 
ing the  order,  but  at  the  time  of  signing  the 
writing  or  agreement  sued  on,  it  was  the  dis- 
tinct understanding  and  expressed  intention 
of  all  parties  that  it  was  a  speculating,  wa- 
gering, and  future  contract,  and  not  an  actual 
(»  real  agreement  for  sale,  purchase,  and  de- 
livery of  any  flour  In  March,  1803,  or  any 
other  time.  That  the  whole  matter  was  from 
beginning  to  end  negotiated,  and  the  writing 
or  agreement  sued  on  signed,  at  Alexandria, 
La,,  with  the  said  Moses  Bloom,  who  stated 
at  the  time  of  signing  that  It  was  well  and 
perfectly  understood  that  it  was  not  a  real 
contract  for  delivery  or  sale  and  purchase  of 
actual  flour,  because  it  was  a  notorious  fact 
that  that  large  quantity  of  flour  would  ovw- 
stock  the  whole  parish  of  Rapides.  That  it 
never  was  the  Intention  of  any  party  that 
the  agreement  sued  on  was  to  be  considered 
a  purchase,  sale,  transfer,  or  delivery  of 
any  flour  at  any  time,  but  a  mere  and  simple 
wager  on  its  future  price  or  value  In  March, 
1893.  That,  If  the  said  writing  is  susceptible 
of  any  other  construction  or  interpretaticm 
on  its  face  than  that  of  a  speculating,  future, 
wagering  agreement  as  to  the  future  price 
of  Eagle  steam  flour  at  the  St.  Louis  Mer- 
chants' Exchange  tn  March,  1893,  then  he 
shows  and  avors  that  the  same  was  signed, 
and  the  whole  transaction  from  beginning 
to  end  was  made,  through  error  and  mistake 
on  the  part  of  himself,  the  said  White,  and 
the  said  Moses  Bloom.  That,  during  his  ab- 
sence, and  without  his  knowledge^  the  writ- 
ing or  agreement  sued  on  was  signed  at 
Alexandria,  La.,  and  forwarded  to  the  plain- 
tiffs by  the  said  Moses  Bloom.  That  on  his  re 
turn  to  Alexandria,  on  or  about  the  Slst  of 
October,  1892,  he  was  for  the  first  time  in- 
formed that  the  agreement  had  been  signed, 
and  at  the  same  time  was  notified  by  the 
Rapides  Bank  that  the  plaintiffs  had  drawn 
two  Bight  drafts  on  him,  each  for  $450  and 
exchange  thereon,  and  payment  thereon  was 
demanded.  That  one  of  the  said  drafts  was 
drawn  and  dated  October  24,  1692,  and  the 
other  October  27,  1892.  That  he  fcH-thwlth, 
on  the  Slst  October,  1892,  notified  the  plain- 
tiffs that  he  refused  to  honca:  the  said  drafts, 
and  that  he  declined  to  consummate  and  ex- 
ecute the  agreement  by  putting  up  the  flrst 
or  any  subsequent  margin,  and  to  consider 
the  whole  transaction  at  an  aid,  and  off. 
Respondent  specially  denied  that  any  de- 
mand was  made  on  Um  fen*  the  amount  sued 
for,  or  that  any  notice  or  statement  was  sent 
him,  or  any  notice  given  him  to  pay  for  and 
receive  the  said  flour,  or  that  plaintiff  was 


ready  and  willing  to  deliver  any  flour  at  any 
time  before  the  filing  of  the  suit;  thus  show- 
ing that  they  knew  and  understood  the  agree- 
ment sued  on  to  be  nothing  more  than  a 
si>eculating,  wagering  agreement  as  to  the 
price  and  value  of  Eagle  steam  flour  at  the 
St  Louis  M»chant8'  Exchange  In  March, 
1893.  On  the  trial  of  the  case  the  court 
rendered  judgment  rejecting  plaintiffs'  de- 
mand, and  they  have  appealed. 

There  can  be  no  doubt  that  the  contract 
as  made  between  Bloom  and  Flower  was 
what  is  known  as  a  "future  contract."  In 
his  testimony  the  former  admits  that  fact 
He  said:  "I  am  an  old  resident  of  tills  town 
and  parish.  This  whole  transaction  was 
negotiated  tbrojigh  me,  here  In  Alexandria. 
When  this  flour  was  ordered,  It  was  under- 
stood that  it  was  to  be  future  flour.  There 
was  to  be  no  actual  delivery  In  March,  or 
at  any  other  time.  It  was  understood  that 
it  was  a  future  contract,— that  no  delivery 
was  to  be  made.  The  understanding  with 
Mr.  Flower  was  that  he  was  to  put  up  a 
maisin  of  flfteen  cents  per  barrel,  and  keep 
his  margin  good  if  flour  de(^ned.  I  can't 
remember  whether  I  told  Mr.  Flower  at  the 
time  he  gave  the  order  he  would  be  closed 
out;  but  It  is  the  custom,  so  tar  as  I  know. 
Mr.  Flower  was  not  present  when  this 
contract  was  signed.  I  remember,  when  Mr. 
White  signed  the  agreement  that  he  said  to 
me,  'Now,  Mr.  Bloom,  this  is  a  future,  and 
not  a  real,  contract;'  and  I  replied:  This 
was  not  for  actual  delivery;  that  3,000 
barrels  of  flour  at  one  time  here  would 
overstock  the  market;  and  that.  If  that  large 
quantity  of  flour  were  in  this  town  at  one 
time,  you  couldn't  sell  It  for  25  cents  per 
barrel'  It  was  no>t  the  Intention  of  any  of 
the  parties  that  this  should  be  actual  flour. 
By  'any  of  the  parties'  I  mean  myself,  J.  O. 
White,  or  W.  P.  Flower.  About  the  same 
time  of  this  transaction  I  made  a  similar 
contract  for  the  delivery  of  flour  in  March. 
I  sold  about  13,000  barrels  under  similar 
contracts."  Plaintiffs  concede  that  the  evi- 
dence establishes  that  defendant  did  not 
contemplate  the  actual  purchase  of  3,000 
barrels  of  flour,  but  "submit  that  It  does  not 
establish  any  subunderstandlng  on  the  i>art 
of  the  plaintiffs."  They  urge  that  Bloom 
was  not  authorized  to  make  this  particular 
contract;  that  the  writing  evidencing  the 
agreement  does  not  show  on  its  face  any 
illegality;  that  knowledge  of  the  actual 
facts  of  the  case  was  not  brought  home  to 
them.  We  understand  it  to  be  Intimated 
that  even  though  plaintiffs'  agent  (acting 
as  such)  may  have  made  an  illegal  con- 
tract the  contract  could  none  the  less  be  en- 
forced tf  the  principals  themselves  were  not 
aware  of  its  character,  for  It  Is  claimed  that 
their  right  to  recourse  would  not  be  affected 
unless  they  were  a  party  to  the  understand- 
ing which  made  it  so.  Bloom,  in  the  trans- 
action, imqnestionably  acted  for  and  on  be- 
half of  the  plaintiffs  in  making  this  agree' 
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ment  The  plaintiffs  sne  upon  It  If  they 
affirm  It  at  all,  they  must  do  so  in  Its  entire- 
ty aa  made.  They  cannot  affirm  a  part 
and  repudiate  a'  part  Elam  v.  Corrath,  2 
La.  Ann.  275. 

Without  entering  Into  details  of  the  testi- 
mony in  the  case,  it  suffices  to  say  that  we 
are   satisfied    that    the    ptaintlfTs    had    foil 
knowledge  from  the  beginning  of  the  exact 
terms  of  this  agreement     Referring  to  the 
writing  on  which  this  salt  is  based,  plain- 
tiffs claim   that   "It  Is  nowhere  stipulated 
in  It  that  the  B.  O.  Stanard  Milling  Com- 
pany is  to  hliTe  the  option  of  not  making 
an  actual  delivery  of  the  flour;  that  its  ob- 
ligation  to  deliver  the  flour,  when   called 
for  In  the  month  of  March,  1893,  f.  o.  b.  on 
the  cars  at  St  Louis,  Is  absolute  and  un- 
eaulTocal    It   is   only   the   defendant    who 
Is  granted  the  right  of  not  calling  for  the 
actual  flour,  and  the  privilege  of  requiring 
a  settlement    by    an    adjustment    of    the 
diffetencee  In  price.     With  a  view  of  test- 
ing the  character  of  the  agre^nent  entered 
into   between   the   parties,    let   us    assume 
that  on  the  Slst  March,  1893,  the  price  of 
flour,    Instead   of    being   $3.85    per   barr^ 
the  price  mentioned  In  the  agreemeAt  as 
the  purchase  price,  had  advanced  to  ^86; 
that  on   that   day,    the  defendant    having 
notified  the  plaintiffs    that    he    would  not 
accept  delivery  of  the  flour,  they  had  paid 
into  his  hands  the  sum  of  $3,0(X>,~-and  thea 
ask,  by  what  right  and  under  what  titie 
would  the  defendant  have  received  the  mon- 
ey, and  by  reason  of  what  cause  (from  a 
legal  Btandpolnt)   would  the  plaintiffs  have 
paid   It?    Would   it   have  been   paid  to  de- 
fendant by  way  of  damages?   Damages  are 
given     as    the    result   and   consequence   of 
breach  of  contract  but  In  the  case  assumed 
there  would  have  been  no  breach  of  con- 
tract,  for  not  only  would  there  not  be  a 
breaA   of  contract  aS'  a   contract  of  sale, 
but  the  plaintiffs  would  have  been  unable, 
under  the  contract  (no  matter  how  greatly 
might  have  been  their  desire  or  interest  to 
do  so),  to  tree  themselves  from  their  ob- 
llgatfonfl  as  vendors  by  the  performance  of 
the  legal  obligation  of  the  deUvety  of  the 
'  floor.  Imposed  upon  them  as  such  vendors 
by  the  law.     In  spite  of  themselves,  they 
would  bave  been  forced  imder  the  contract 
(If  legal)  to  have  paid  the  defendant  a  sum 
of  mon^.    If  the  money  would  not  have 
beai  paid  by  way  of  result  or  consequence 
of  a  breach  of  contract  then  it  would  have 
been  paid  by  way  of  direct  affirmative  per- 
formance  of  an  original   contract    If  that 
contract  had  been  one  of  sale,  the  perform- 
ance  wotild  have  consisted  of  the  d^very 
of  the   3,000  barrels  of  flour;  but,  instead 
of  tbls,  we  find    that  the  position   of  par- 
ties to  a  contract  of  sale  would  have  been 
reversed,  the  vendors  paying  over  Instead 
of   receiving    mon^;    and,    not   only   this, 
but   tbe    amount   so  paid   differing  greatiy 
from    tbat  atipolated  aa   the  price  of  U>e 


fiour.  Reasoning  backward  from  result  to 
cause,  we  find  that  this  original  contract 
was  not  one  for  the  sale  of  flour.  Taking 
this  suit  as  it  is,  what  is  its  character?  Is 
it  a  suit  for  the  speclflc  performance  of  a 
contract  of  sale?  If  it  was,  then  the  de- 
mand would  be  for  the  purchase  price  sUpu- 
ulated  in  the  agre^nent  and  plaintiffs  would 
have  alleged,  and  would  seek  to  prove,  a  ten- 
der; but  the  demand  is  not  for  the  purchase, 
and  the  necessity  of  the  tender  is  absolutely 
denied.  Is  it  a  suit  against  the  defendant 
for  damages?  Clearly  not,  for,  If  tiie  de- 
fendant (had  the  plaintiffs  made  a  taider) 
had  declined  to  receive  delivery,  his  refusal 
would  have  been  simply  the  exercise  by  him 
of  the  legal  right  so  to  do,  expressly  reserved 
and  stipulated  in  the  contract  and  damages 
do  not  flow  from  the  exerdse  of  a  legal  right 
The  suit  is  for  the  specific  performance  of 
a  contract,  but  the  contract  sought  to  be  en- 
forced Is  not  a  contract  of  sale.  We  are  of  the 
opinion  that  the  agreement  was  purely  and 
simply  that  which  Bloom  declares  In  his 
testimony.  All  parties  clearly  understood  it 
to  be  a  wagering,  speculating,  future  con- 
tract, m  whlc^  an  actual  delivery  of  the 
flour  was  not  contemplated  under  any  con- 
tingency. The  agreement  beard  on  Its  ftce 
that  the  parties  were  not  contracting  on  the 
basis  of  the  after-execution  by  either  of  the 
legal  obligations  springing  from  a  contract 
of  sale,  but  expressly  ab  initio  upon  the  fact 
of  the  nonexecution  of  such  obligations. 
New  Orleans  v.  Wardens  of  St  Louis  Church, 
11  La.  Ann.  244.  It  will  be  noticed  that  un- 
der no  contingency  were  the  plaintiffs  to  have 
the  right  of  delivery,— a  right  which  they  cer- 
tainly would  have  had  had  the  contract,  been 
one  of  sale.  In  holding  that  the  agreement 
falls  under  the  provisions  of  article  2983, 
Rev.  Civ.  Code,  which  declares  "the  law 
grants  no  action  for  the  payment  for  what 
has  been  won  at  gaming  or  by  a  bet  exc^t 
for  games  tending  to  promote  siklll  in  the 
use  of  arms  such  as  the  exercise  of  the  gun, 
and  fbot,  horse  and  chariot  racing,"  and  was 
thwefore  not  enforceable.  We  are  of  opin- 
ion the  district  court  reached  a  correct  con- 
clusion, and  the  Judgment  appealed  from  Is 
therefore  affirmed. 


(46  La.  Ann.  S87) 

VANOSDEL  V.  HYCB.  (No.  11,464.) 

(Supreme  Court  of  Louisiana.    March  12, 1884.) 

Equitt — Cascellation  of  Deed— Capacity  op 
Grantok— Evidence. 

1.  It  Is  not  established  that  the  person  in- 
terdicted in  1893,  whose  curator  sues  to  set  aside 
a  deed  of  sale,  was  non  compos  mentis  in  1879, 
at  the  date  of  the  sale.  Nor  is  it  established 
that  he  was  at  the  time,  because  of  the  weak- 
ness of  his  mind,  unable  to  give  his  consent, 
intelligently,  as  a  vendor  of  his  property. 

2.  Grenerally,  an  executed  coatracti  fairly 
made,  with  one  who  was  apparently  of  sound 
mind,  and  not  known  to  be  otherwise,  and  of 
which  he  had  received  the  benefit,  cannot  be 
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•voided  by  his  legal  representatiTe  more  than 
14  years  after  the  date  of  the  contract. 
(SyUabuB  by  the  Court) 

Appeal  from  district  court,  parish  of  East 
Baton  Rouge;  George  W.  Buckner,  Judge. 

Action  by  Michael  Vanosdel,  curator, 
against  John  A.  Hyce,  to  cancel  a  deed. 
There  was  judgment  for  defendant,  and  plain- 
tiff appeals.    Affirmed. 

H.  N.  Sherboume  and  T.  A.  Moore,  for  ap- 
pellant Kernan  &  Laycock  and  J.  W.  & 
O.  W.  Burgess,  for  appellee. 

BRBAUX>  J.  In  1893  suit  was  brought 
against  Enoch  Vanosdel,  and  his  interdiction 
decreed.  The  plaintiff  was  appointed  his 
curator.  This  suit  was  brought  by  the  cura- 
ixft  to  annul  and  set  aside  a  deed  of  sale  dated 
the  22d  day  of  January,  1879,  signed  by 
Enoch  Yanosdd,  as  vendor  of  a  tract  of  land 
containing  160  acres,  to  the  defendant  The 
Tendw  reserved  the  right  to  purchase  back 
the  property  until  the  1st  of  January,  1880, 
by  returning  to  the  purchaser  the  amount 
paid  by  him  on  the  property,  and  retaining 
the  promlsswy  note  representing  a  portion 
of  the  purchase  price.  He  remained  in  pos- 
session after  the  sale,  which  was  Intended  as 
a  security  for  advances  to.be  made  by  the 
vendee.  On  the  27th  day  of  November,  1879, 
Enoch  Vanosdel  acknowledged  la  a  notarial 
deed,  signed  also  by  his  wife,  that  be  had  re- 
ceived the  fall  amount  of  the  purchase  price, 
and  renounced  the  right  of  redemption  stipu- 
lated in  the  deed  of  the  22d  January,  1879. 
This  land  was  acquired  by  Enoch  Vanosdel 
from  6.  W.  Martin  In  an  exchange  dated  17th 
January,  1879.  Two  of  the  deeds  were 
passed  before  John  McOrath,  recorder  of  the 
parish  of  East  Baton  Rouge.  From  the  1st 
of  June,  1879,  imtll  the  latter  part  of  Octo- 
ber, 1879,  Enoch  was  afflicted  with  mental 
alienation,  and  was  a  patient  during  that 
time  at  the  Insane  asylum  at  Jackson,  under- 
going medical  treatment  The  purchaser, 
prior  to  the  signing  of  the  confirming  deed  of 
November,  1879,  paid  $100  to  Enoch  and  $100 
to  bis  wife,  making,  with  other  items  paid, 
the  sum  of  $2,300,  according  to  Hyce's  ac- 
count The  act  of  sale  was  for  $1,500.  The 
witnesses  testify  that  It  was  about  all  the 
place  was  worth.  With  reference  to  his  mental 
condition,  O.  A.  Bozeman,  a  farmer  residing 
near  this  vendor  (ifinoch)  In  1879,  and  who  sub- 
sequently was  employed  In  the  sheriff's  and  as- 
sessor's office,  and  had  opportunities  to  Judge 
as  to  whether  he  was  Insane,  testifies  that  he 
knew  him  Intimately,  and  regarded  him  as  a 
man  of  sound  mind,  in  the  early  part  of  1879. 
The  sheriff  of  the  parish  and  a  number  of 
other  witnesses  testify  that  they  knew  him, 
and  never  noticed  that  he  was  deranged,  prior 
to  the  date  he  was  sent  to  the  insane  asylum; 
that  after  leaving  the  asylum,  in  1870,  he  ap- 
peared sane;  that  he  voted  intelligently,  and 
sou^t  to  support  himself  and  family,  consist- 
ing of  wife  and  children.    The  mttary  before 


whom  the  acts  were  passed  testifies  that 
there  was  nothing  In  the  conduct  of  the  ven- 
dor, when  he  passed  these  acts  of  sale,  to  in- 
dicate that  he  was  in  the  least  deranged. 
Dr.  T.  S.  Jones  testifies  that  he  has  known 
Enoch  Vanosdel  over  40  years;  that  he  was 
a  stupid  boy,  but  that  he  cannot  state  that  he 
was  an  imbecUe.  Other  witnesses  testify 
that  he  was  always  weak-mmded,  and  refer 
to  certain  of  liis  acts  as  showing  insanity. 
The  testimony,  however,  does  not  sustain  the 
contention  of  the  plaintiff  tliat,  at  the  time  of 
these  transactionB,  Bnoch  was  incapable  of 
transacting  business,  or  of  making  contracts, 
for  the  want  of  sufficient  intelligence  and 
sense  to  manage  his  affairs,  and  that.  In  hla 
weak  mental  condition,  he  fell  an  easy  prey 
to  the  wiles  and  machinations  of  the  defend- 
ant, Hyce.  More  than  20  witnesses,  who 
knew  him  well,  resided  in  the  same  parish 
(many  of  them  his  neighbors),  who  met  him 
frequently,  conversed  with  him,  and  knew  of 
his  different  business  transactions,  testify 
that  they  did  not  know  of  any  acts  of  his  in- 
dicating Insanity,  and  that  they  had  never 
heard  that  he  was  insane  at  the  time 
the  deeds  were  passed.  The  transactions,  at 
the  time,  were  not  referred  to  w  spoken  of 
In  the  community  by  any  one,  In  so  far  as  the 
evidence  discloses,  as  the  acts  of  Imposition 
and  fraud  by  an  unscrupulous  neighbor, — the 
defendant  merchant  The  brother,  who  be- 
came the  Interdict's  curator,  and  the  plaintiff 
In  this  suit,  had  a  business  transaction  about 
the  same  time  with  the  defendant  He  also 
obtained  advances  from  the  defendant,  and 
deeded  to  him  the  same  number  of  acres  of 
land,  worth  about  the  same  amount,  to  se- 
cure the  advances.  It  does  not  appear  that 
the  terms  and  condltI<ms  differed  materially 
from  those  complained  of  in  this  suit  Not 
long  subsequent  to  that  date  the  plaintiff  him- 
self had  business  dealings  with  his  brother. 
WhUe  unimportant  In  amount,  they  do  not 
have  a  tendency  to  establish  that  he  was 
known  as  a  perscm  of  insane  mind.  One  of 
the  witnesses  testified  that  she  had  told  the 
defendant  that  Enoch  was  a  "man  of  very 
little  sense,"  that  "he  was  idiotic,"  and  that 
he  had  never  transacted  any  business.  She 
is  the  only  witness  who  testified  as  to  any. 
notice  to  the  defendant  She  is  not  corrobo- 
rated by  the  weight  of  the  testimony,  particu- 
larly In  so  far  as  relates  to  business  transac- 
tions, for  it  is  well  established  that  he  did 
transact  business.  The  defendant  denies  that 
he  was  ever  notified,  or  received  any  warn- 
ing, not  to  deal  with  him.  More  than  14 
years  had  elapsed.  The  transactions  re- 
mained unquestioned  all  those  years,  without 
even  adverse  comments.  We  do  not  feel  au- 
thorized to  disturb  these  executed  contracts. 
In  reference  to  the  advances  made  by  the 
defendant  on  the  property  placed  in  his 
name  as  security:  A  receipt  in  notarial  form 
was  executed  after  they  had  been  furnished. 
The  mules  that  yr&ce  part  of  the  property 
thus  advanced  are  said  by  several  witnesses 
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not  to  bare  been  worth  tiie  amonnt  charged. 
The  record  discloses  that  they  were  not  sold 
directly  by  the  defendant  as  appears  from 
the  following:  "W.  H.  Wright,  sworn,  says: 
Q.  Did  you  let  Mr.  Enoch  Vanosdel  hare 
some  mules  daring  the  first  part  of  the  year 
"TO?  If  so,  please  state  how  many,  at  what 
price,  and  who  paid  yon  for  them.  A.  I 
sold  some  mules  to  Mr.  Vanosdel  in  the  early 
part  of  '79.  I  Mid  blm,  I  think,  four 
mules.  I  ain't  sure;  Mr.  Tanosdel,  as  I 
recollect,  came  here  to  Baton  Rouge.  He 
wanted  to  buy  some  mules,  and  he  looked 
at  the  stock.  He  told  me  he  would  buy 
them,  and  he  would  make  arrangements 
with  Mr.  Hyce  to  pay  for  them.  I  went  up 
to  Mr.  Hyce's  place,  and  he  (Mr.  Vanosdel) 
was  at  Rolling  Fork,  and  he  (Mr.  Hyce)  was 
not  present  at  the  time.  I  left  the  mules 
and  horses  there.  I  sold  them  to  him,  but 
I  cannot  tell  you  the  price  of  them.  I  have 
forgotten.  I  cannot  tell  the  price.  Q.  Mr. 
Hyce  paid  you  for  them?  A.  Yes,  sUr;  I 
think  it  was  about  two  wedu  afterwards  he 
paid  me.  Q.  Was  it  a  fair  price  you  charged 
Vanosdel?  A.  I  had  a  talk  with  Mr.  Hyce, 
and  he  told  me  any  kind  of  a  deal  that  I 
made  with  this  man  would  be  all  right  He 
told  me  that  he  did  not  want  to  make  any 
money  on  It  himself.  He  said,  'If  you  sell 
any  stock  to  my  tenants,  1  don't  want  to 
make  any  money  on  it'  Q.  Ton  made  the 
trade  with  Enoch  Vanosdd?  A.  He  bar- 
gained with  me  for  the  stock.  I  left  them 
there,  and  Mr.  Hyce  paid  me  for  them  after- 
wards. Q.  In  dealing  with  Enoch  Vanosdel, 
did  he  strike  you  as  a  man  who  would  be 
able  to  take  care  of  his  side  of  a  trade?  A 
I  did  not  see  anything  wrong  with  him,  any 
more  than  any  other  man."  Rdatlre  to  the 
remainder  of  the  account  the  testimony 
does  not  show  an  advantage  improperly  tak- 
en. The  witnesses  for  plalntift  state  that 
advances  were  made  of  such  provisions  as 
he  and  his  laborers  needed.  There  were  also 
certain  debts  paid.  The  mere  impression  of 
certain  witnesses  that  there  were  overcharges 
wotdd  not  Justify  the  conclusion  that  the 
amount  advanced  did  not  amount  to  at  least 
$1,500,— the  price  and  value  of  the  property 
in  controversy. 

In  Chevalier  v.  Whatley,  12  La.  Ann.  6B1 
(a  well-considered  case),  the  court  bdd  that 
contracts  with  weak-minded  persons  will  be 
closely  scrutinized,  and  those  who  deal  with 
them  axe  held  to  a  strict  standard  of  good 
taitb.  The  facts  of  that  case  make  mani- 
fest the  c(»TectneBs  of  the  conclusion  regard- 
ing them.  The  object  of  the  suit  was  to 
annnl  two  acts  of  sale  executed,  one  on  the 
28th  December,  1847,  the  other  on  the  26th 
February,  1848.  The  vendor  died  In  1853, 
and  the  suits  were  brought  Immediately 
after  bis  death.  The  professed  considera- 
tion of  the  sales  was  not  paid  at  all.  The 
consld»ation  of  the  other  sale  consisted  of 
property  which  continued,  as  before,  and  as 
they  always  intended  It  should  continue^  to 


belong  to  the  vendee.  The  vendor  was  an 
excessively  week-minded  person,  most  easily 
duped  and  deceived.  The  defendants  were 
the  relatives,  and  he  was  living  with  them. 
Their  influence,  as  relatives  and  protectors, 
ovw  his  mental  incapacity,  was  obvious. 
The  court  concluded  that  advantage  had  been 
improperly  taken  of  the  weak-minded  vendor 
by  his  relatives,  the  vendees.  In  the  matter 
at  bar  the  time  which  elapsed  between  the 
date  of  sale  and  that  of  suit  is  much  greater. 
The  sale  was  not  without  consideration,  and 
it  was  not  notcxlous  that  the  vendor  was 
weak-minded,  nor  is  the  fraud  charged  ob- 
vious. In  the  case  of  Holland  v.  Miller,  12 
La.  Ann.  624,  the  fraud  was  not  established. 
The  court  says:  "Contracts  would  rest  on  a 
very  weak  foundation,  if  those  of  the  most 
solemn  charactH:  could  be  avoided  on  allega- 
tions of  insanity,  when  the  proof  thereof  is 
contradictory.  It  would  be  necessary  for 
contracting  parties,  before  the  execution  of 
the  contract  to  Inquire  Into  their  mental 
soundness."  These  utterances  apply  to  the 
case  at  bar.  In  Baumgarden  v.  Langles,  85 
La.  Ann.  441,  on  the  31st  December,  1877, 
Baumgarden  sold  to  Langles.  Suit  to  annul 
the  sale  was  brought  on  the  30th  December, 
1878.  One  of  the  grounds  was  fraud.  In  that 
defendant  being  well  aware  of  Baumgar- 
den's  mental  weakness,  took  advantage 
thereof,  and  by  threats,  improper  influences, 
and  false  and  fraudulent  representations, 
Induced  the  vendor  to  sign  the  deed  of 
sale.  The  proof  was  not  clearly  established. 
The  court  affirmed  the  Judgment  of  the  dis- 
trict court  rejecting  the  demands.  The  law 
treats  with  special  regard  those  imfortunate 
beings  deprived  of  understanding  by  some 
providential  dispensation.  It  also  treats  with 
tenderness  those  whom  mental  weakness  ren- 
ders Incapable  of  managing  tbeh:  affairs. 
But  neither  applies  in  the  case  at  bar,  for 
the  evidence  does  not  establish  that  the  sad- 
ly afflicted  man  who  was  Interdicted  In  1893 
was  insane  in  January,  1879,  nor  does  it 
establish  that  he  was  at  the  last-mentioned 
date  notoriously  weak-minded,  and  Incapable 
of  giving  consent  to  a  contract  for  advances 
to  enable  him  to  cultivate  his  place.  The 
Judgment  ai^ealed  from  is  afllrmed,  at  ap- 
pdlant's  costs. 

(«  Lb.  Ann.  t98) 
VICKBBirRO  BANK  v.  McDOWBLL.    (No. 

11,471.) 
(Supreme  Court  of  Louisiana.    March  12,  1894.) 

AnOBNBT  AND  CLIENT —PBESCMPTIOIT  AS  TO  AU- 
THOBITT — ^BtiDENCX. 

1.  The  substance  of  onr  jurlspnidence  on 
the  subject  is  that  a  certain  degree  of  sanctity 
attaches  to  the  act  of  an  attorney  at  law,  as  an 
officer  of  court,  which  raises  a  legal  presump- 
tion that  it  was  authorized,  and  imposes  on  the 
client  denying  bis  anthority  the  duty  of  suj»- 
porting  his  denial  with  an  oath,  in  order  to 
overcome  that  presumption,  and  pnt  the  oppo- 
site party  to  the  proof  of  his  authority. 

2.  But  this  rule  is  not  exclusiTe  of  all  oth- 
ers, and  such  an  oath  is  not  a  condition  piece. 
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dent  to  the  •dminiatratjon  of  any  proof  on  the 
part  of  the  party  who  denies  the  authority  of 
the  attorney.  It  is  permissible  for  snch  party 
to  go  on  the  stand,  and  testi^  on  the  subject. 
(Syllabus  by  the  Court.) 

Appeal  from  district  court,  parlsb  of  Mad- 
ison; Field  F.  Montgomery,  Judge. 

Action  by  the  Vlcksburg  Banlc,  subrogee 
of  W.  K.  Bender,  to  revive  a  Judgment 
against  John  R.  McDowelL  There  was  de- 
cree for  defendant,  and  plaintiff  appeals. 
Affirmed. 

A.  L.  Slack,  for  appellant  E.  D.  Farrar 
and  W.  M.  Mnrphy,  for  appellee. 

WATKINS,  J.  This  ia  an  action  to  revive 
the  Judigmoit  rendered  in  the  case  of  W.  K. 
Bender  t.  J.  B.  McDowell  on  the  lltb  of 
June,  1888,  of  which  the  subrogee  subse- 
quently became  owner,  to  which  the  defense 
tendered  In  the  answer  is  that  no  valid  judg- 
ment had  originally  been  rendered  against 
him,  as  he  had  never  been  cited.  The  an- 
swer specially  denies  that  he  ever  employed 
or  authorized  any  attorney  to  represent  him 
in  said  proceeding,  either  to  make  an  appear- 
ance, to  accept  service,  oe  in  any  manner  to 
represent  him.  In  the  record  appears  a 
written  acceqptance  of  service  of  the  suit  in 
wbicb  judgment  Is  sought  to  be  revived,  and 
citation  waived,  by  Spencer  and  Lucas,  as 
attom^s  for  the  defendant;  and  on  this 
acceptance  and  waiver  a  judgment  by  deftiult 
was  entered,  which  was  made  final  on  the 
day  the  judgment  was  signed.  When  the 
def aidant  was  offered  as  a  witness  in  his 
own  behalf,  the'  plaintiff  objected  to  his  ev- 
idence on  the  ground  that  he  could  not  be 
heard  to  testify  as  to  want  of  citation,  or 
that  the  counsel  who  represented  him  were 
unauthorized  to  represent  him,  because  he 
had  not  made  oath  to  the  truthfulness  of 
the  averments  of  his  answer.  This  objection 
was  overruled  in  the  court  below,  and  the 
plaintlfrs  counsel  retained  a  bill  of  excep- 
tions. As  this  is  the  controlling  question  in 
'the  case,  and  is  presented  at  the  threshold 
of  investigation,  it  must  be  disposed  of  pre- 
liminarily. We  note  the  concession  stated  in 
the  brief  of  defendant's  counsel,  and  its 
qualiflcation,  which  is  as  follows:  "Plain- 
tiff's second  objection  was  that  defendant 
had  not  denied  under  oath  -the  authority  of 
counsel  who  pretended  to  represent  him;  and 
coimsel  relies  confidently  on  the  case  of 
Dockham  v.  Potter,  27  La.  Ann.  74,  and  the 
authorities  there  cited.  That  case,  and  the 
authorities  cited,  simply  decide  that  the  par- 
ty alleging  want  of  authority  in  an  attorney 
who  appears  in  court  must  prove  the  fact  of 
want  of  authorization.  It  is,  of  course,  clearly 
settled  In  our  Jurisprudence  that  when  an 
attorney  so  appears,  being  a  sworn  officer 
of  the  court,  the  presumption  is  that  he  is 
authorized  to  represent  his  principal;  and  so 
strong  Is  the  presumption  that  the  court  vrill 
not  listen  to  a  party  who  denies  the  author- 
ity, unless  the  denial  is  supported  by  aa 


affidavit  But  In  the  case  relied  on  the  state 
of  facts  existing  were  very  different  from 
tbe  tacts  of  this  case.  In  Dockham  v.  Pot- 
ter, plaintiff  sued  to  annul  a  Judgment  ren- 
dered against  her,  on  the  grotmds  of  want 
of  citation,  alleging  want  of  authcHrity  in  the 
attorney  who  appeared  for  her.  She  not 
<Hily  did  not  support  her  allegations  by  affi- 
davit, but  did  not  offer  one  word  of  testi- 
mony to  disprove  the  authority.  The  court 
very  properly  held  that  her  bare  allegation 
would  not  outweigh  the  presumption  of  au- 
thority in  the  attorney.  And  in  every  case 
cited  in  that  opinion  it  will  be  found  that, 
where  a  party  has  not  been  permitted  to 
overthrow  the  presumption  of  authority  In 
bis  attorney,  it  was  where  the  party  sim- 
ply relied  on  his  naked  denial  of  author- 
ity without  attempting  to  show  the  fact 
by  sworn  testimony."  The  proposition  of 
the  plaintiff  is  that  when.  In  an  action  to 
annul  a  judgment  the  defendant  sets  up  as 
a  defense  its  absolute  nullity  because  it  was 
not  founded  on  citation,  and  In  support  of 
that  contention  alleges  in  his  answer  that 
the  attorney  who  accepted  service  was  not 
authorized,  he  is  obliged  to  support  tbat 
averment  by  bis  oath  as  to  its  truthfulness, 
as  a  ccmditlon  precedent  to  making  any  proof 
of  snch  want  of  authority  on  the  part  of 
the  said  attorney.  The  leading  case  on  the 
question  Is  Dockham  v.  Potter,  27  La.  Ann. 
74;  and,  as  plaintiff's  counsel  has  reproduced 
in  his  brief  pertinent  extracts  therefrom,  we 
will  quote  them  in  their  entirety,  as  the  l>est 
mode  of  presenting  the  view  entertained  by 
the  court  They  are  as  follows,  to  wit: 
"His  authority  to  consent  to  the  judgment 
*  *  *  has  not  been  denied  under  oath  by 
the  plaintiff,  and,  until  thus  denied,  the 
defendant  was  not  required  to  prove  it  He 
(the  attorney)  was  a  sworn  officer,  bound 
by  his  oath  as  well  as  by  the  principles  of 
integrity  and  honor,  which  ought  to  char- 
acterize the  profession  of  which  he  was  a 
member,  to  act  correctly  in  its  pursuits. 
Thus  situated,  it  is  not  to  be  presumed  that 
he  acted  in  the  present  case  without  author- 
ity. On  the  contrary,  every  presumption  is 
in  tSLYOt  of  his  having  pursued  a  proper 
course  of  conduct  unless  the  contrary  should 
be  suggested  by  the  opposing  party  on  affi- 
davit •  •  •  Hayes  v.  Cuny,  9  Mart  (La.) 
88.  And  this  has  been  the  uniform  doctrine 
of  this  court  since  that  decision;  citing  John- 
son V.  Brandt,  10  Mart  (La.)  639;  Danger- 
field  V.  Thruston,  8  Mart  (N.  B.)  233;  Bon- 
nefoy  v.  Landry,  4  Bob.  (La.)  23;  Fisher  v. 
Moore,  12  Bob.  (La.)  95-97;  Conrey  v.  Bren- 
ham,  1  La.  Ann.  398;  Campbell  v.  Arcenaux, 
3  La.  Ann.  558;  Barnes  t.  Profllet,  5  La. 
Ann.  118;  Jeannet  v.  Bicker,  10  La.  Ann. 
67;  Succession  of  Massleu,  24  La.  Ann.  238. 
The  coturt  further  said:  "That  an  attorney 
at  law  •  •  •  is  presumed  to  have  au- 
thority to  do  so  was  expressly  decided  in 
the  case  of  Dangerfleld  v.  Thruston,  8  Mart 
.(N.  S.)  236,  and  nothing  to  the  contrary  has 
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over  been  held  by  this  court  If  the  plaintiff 
desired  this  court  to  notice  the  sugsestion 
that  the  attorney  at  law  •  •  •  had  no 
authority  to  do  so  from  herself  and  husband, 
she  should  have  alleged  the  fact  under  oath, 
which  she  has  not  done."  As  additional 
authority,  I  refer  to  SucceasiMi  ot  Patrick, 
20  La.  Ann.  204.  In  an  almost  uniform 
manner  of  expression,  the  same  precept  has 
been  announced  in  many  preceding  cases. 
In  Barnes  t.  Profllet,  6  La.  Ann.  117,  it  -was 
said  that  "the  attorney's  authority  must  be 
presomed  until  disproved;"  citing  Hayes  t. 
Onny,  0  Mart  (La.)  88;  Dangetfleld's  Ex'ib 
T.  ThnistOD,  8  Mart  (N.  S.)  234;  Conrey  t. 
Brenham,  1  La.  Ann.  398.  In  Campbell  t. 
Arcenaux,  3  La.  Ann.  558,  it  was  said  that 
"it  is  obviouB  that  we  cannot  permit  a 
party  to. impugn  the  authority  ot  the  at- 
torney upon  a  mere  suggestion,  etc  •  •  • 
Such  a  course  is  repugnant  to  all  sound 
rules  of  law,  and  to  the  authority  which 
courts  are  bound  to  accord  to  their  oflBcers. 
In  Succession  of  Idassieu,  24  La.  Ann.  237, 
it  was  said  that,  "aside  from  the  proof  in 
the  record,  the  authwity  of  the  attorney  wUl 
not  be  presumed;"  citing  Hayes  t.  Cony,  9 
Mart  (La.)  88;  Johnson  t.  Brandt,  10  Mart 
(La.)  638;  Fisher  ▼.  Moore,  12  Bob.  (La.) 
96;  Campbell  y.  Arcenaux,  3  La.  Ann.  568; 
Barnes  v.  Preset  5  La.  Ann.  118;  Jeannet 
y.  Richer,  10  La.  Ann.  66.  In  Succession  of 
Patrick  20  La.  Ann.  204,  it  was  said  that 
"we  presume  that  the  counsel  was  authorised 
to  represent  his  dients,  the  contrary  not  be- 
big  suppMted  by  oath."  Taken  all  in  all,  the 
condnalon  is  that  a  certain  degree  of  sanctity 
attaches  to  the  act  of  an  attorney  at  law,  as 
an  oSloar  of  court,  which  raises  a  legal  pre- 
sumption that  it  was  authorized,  and  imposes 
on  the  client  denying  bis  authority  the  duty 
of  supporting  tils  denial  with  an  oath,  in  or- 
der tx>  overcome  that  presomptioD  and  put 
the  opposite  party  to  the  proof.  We  find  no 
case  which  goes  to  the  extent  of  holding  that 
the  making  of  such  an  affidavit  is  a  conditicm 
precedent  to  the  administration  of  any  proof 
under  his  plea.  We  think  it  was  compet^it 
for  the  defendant  to  be  heard.  The  district 
Judge  seems  to  have  ento-talned  a  cwrect 
view  of  the  law,  and  properly  ovoruled  the 
objection  of  plaintiff's  counsel,  and  admitted 
the  evidence  of  the  defendant  as  witness  on 
the  subject 

On  the  merits  of  the  case,  there  seems  little 
doubt  of  the  sufflcl^icy  of  the  defendant's 
evidence  to  Jnstity  the  Judgment  rendered  in 
his  fay(Hr.  His  statement  under  oath  as  wit- 
ness Is  positive  to  the  effect  that  be  had  no 
knowledge  of  the  existence  of  the  suit  until 
seven  or  eight  years  after  its  date,  and  only 
then  became  aware  of  it  by  accident;  that 
he  never  employed  the  attorneys  who  acted 
aa  bis  counsel  in  the  case,  and  accepted  serv- 
ice of  the  petition  in  his  name;  that  he  never 
had  any  conversation  with  them  about  it. 
Counsel  for  plaintiff  has,  ex  industria,  col- 
lated gulte  a  nnmbw  of  oollateral  tactfi  and 


higtodcal  circumstances  indicattve  ot  the  em- 
plcqrment  of  the  said  counsel.  He  also  cites 
the  drcnmatance  of  both  members  of  said 
law  firm  being  dead,  thus  rendering  it  impos- 
sible for  the  defendant's  testimony  to  be  con- 
tradicted by  them;  insisting  nvm  the  vigor- 
ous enforcement  of  the  rule  so  often  applied 
in  such  cases,— that  such  testimony  is  the 
weakest  of  all  evidence,  and  entitled  to  little 
w  no  credit  Aoc^ting  this  view,  and  giving 
that  rule  due  weight,  we  do  not  feel  at  lib- 
^ty,  tor  that  reascHi,  to  disregard  the  plain 
and  emphatic  statement  of  the  defendant 
however  persuasive  and  cogent  the  argum^it 
against  it  may  be.  His  evidence  la  terse  and 
unequivocal,  and  in  no  manner  oon^dicted. 
We  see  no  reason  for  altering  the  decree  of 
the  court  a  qua.   Judgment  affirmed. 


(4«  La.  Ann.  468) 
SIMONDS  V.  McMICHAEL,  Sheriff,  et  al. 

(No.  11,463.) 
(Snpreme  Court  of  Looisiaiia.    Match  12,  1884.) 

MOKfOAOB— POREOIOSDBB— ATTORKBT'8   FbES. 

While  the  stipulation  in  an  act  of  mort- 
gage that  in  the  event  suit  becomes  necessatT 
for  its  eniorcement,  the  mortgagor  ia  to  pay  at- 
torney's fees,  and  only  on  the  happening  of  that 
condition  are  such  fees  dne,  ^et  It  is  the  duty 
of  the  mortgagee  to  make  a  dmely  legal  tender 
of  the  principal  and  interest  of  the  debt  in  or- 
der to  prevent  the  institution  of  suit,  and  save 
himseli  the  payment  of  attorney's  fees. 
(Syllabus  by  the  Court) 

Appeal  from  district  court,  parish  of  Tan- 
gipahoa;   Bobert  B.  Reld,  Judge. 

Action  by  Walter  A.  Simonds  against  P.  P. 
McMlchael,  sheriff,  and  Albert  Baldwin  for 
an  Injimctlon.  There  was  Judgment  for 
plaintiff,  and  defendant  Baldwin  appeals. 
Modified  and  affirmed. 

Stephen  D.  Bills,  James  Legendre,  and 
Ouy  M.  Homor,  for  appellant  Joseph  A. 
Beid,  l!or  appellee. 

WATKINS,  J.  This  is  an  hijunction  suit 
against  an  executory  proceeding  in  the  en- 
forcement of  a  special  mortgage  on  property 
of  which  the  plaintiff  alleges  himself  to  have 
been  In  the  actual  and  undisputed  possession, 
under  duly  recorded  titles,  at  the  date  of, 
and  antecedent  to,  the  seizure  of  the  cred- 
itor. 

The  grounds  on  which  his  injunction  is 
predicated  are:  (1)  That  he  had  not  been 
Judicially  notified,  prior  to  the  issuance  of 
the  writ  of  seizure  and  sale,  to  pay  the  debt 
of  the  original  mortgagor;  (2)  that  no  copy 
of  the  petition  for  and  order  of  seizure  and 
sale  was  served  on  him  anterior  to  the  sei- 
zure, notwithstanding  he  had  specially  as- 
sumed to  pay  this  mortgage  indebtedness  as 
a  part  of  the  purchase  price;  (3)  that  the 
original  mortgagors  have  been  discharged, 
from  the  payment  of  said  indebtedness,  and 
are  not  necessary  or  real  parties  to  the  ex- 
ecutory proceedings,  and  he  has  not  been 
made  a  party  to  the. same;.   (4)  That  the 
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plaintUC  In  ezecntoiy  proceedings  made  de- 
mand by  letter  of  him  for  the  payment  of 
the  mortgage  note,  and  he  dhrected  its  pres- 
entation at  the  counter  of  a  certain  banlc 
in  the  city  of  New  Orleans,  La.,  for  the  pay- 
ment of  the  principal  and  Interest,  and  the 
offer  was  declined  because  he  bad  not  di- 
rected and  requested  the  payment  of  10  per 
cent  attorney's  fees;  he  disclaiming  that  any 
attorney's  fees  were  at  the  time  due,  the  re- 
cital of  the  act  of  mortgage  being  that  10 
per  cent  attorney's  fees  were  only  due  in 
the  event  of  the  snit  becoming  necessary. 
He  avers  his  readiness  and  willinfness  to 
pay  the  capital  and  Interest  of  the  note  at 
any  tlm&  Setting  out  a  state  of  circum- 
stances indicating  that  the  suit  was  vexa- 
tious, he  claims  $200  attorney's  fees  and 
$500  for  wanton  injury  Inflicted  by  the  sei- 
zure of  his  property;  and  his  prayer  Is  for  a 
Judgment  for  said  amounts,  and  the  per- 
petuation of  his  injunction.  The  answer  of 
the  seizing  creditor  is  a  general  denial, 
coupled  with  the  special  averment  that  he 
has  sustained  damages  to  the  extent  of  $250 
in  attorney's  fees,  occasioned  by  his  wrong- 
ful injunction.  His  prayer  ia  for  the  disso- 
lution of  the  plalntltC's  Injunction,  with  ¥250 
for  attorney's  fees,  and  20  per  cent,  statu- 
tary  damages.  On  the  trial  there  was  judg- 
ment in  favor  of  the  plaintift,  perpetuating 
the  injunction  as  to  the  10  per  cent  damages 
claimed  in  the  executory  proceedings;  but 
same  was  dissolved,  in  all  other  respects, 
the  cost  of  suit  being  put  on  the  seizing  cred- 
itor as  defendant  It  is  from  that  judgment 
that  the  defendant  has  appealed. 

In  this  court  the  plaintiff  and  appellee  has 
made  no  appearance,  has  filed  no  answer; 
consequently,  the  controversy  is  limited  to 
the  claim  of  the  appellant  In  brief  and 
arg^unent  the  appellant's  cotmsel  make  the 
points  (1)  that  no  cause  is  assigned  for  an 
Injtmction  conformable  to  Ckide  Pr.  art  739, 
and  for  that  reason  the  injunction  must  be 
dissolved;  and  (2)  that  he  is,  under  the  law, 
entitled  to  the  attorney's  fees  stipulated  In 
the  act  of  mortgage;  also  to  the  $100  spe- 
dfll  damaged  for  attorney's  fees,  and  20  per 
cent  statutory  damages. 

1.  On  the  first  point  appellant  places  re- 
liance on  the  provisions  of  C!ode  Pr.  art  739, 
as  interpreted  by  this  court  In  Dupre  v.  An- 
derson, 4S  La.  Ann.  — ,  18  South.  743. 
True  It  is,  they  cnistain  his  view,  but  it  was 
his  duty  to  have  excepted  preliminarily  on 
that  ground;  for,  had  he  done  so,  the  plain- 
tilTB  Injtmction  would  have  been  dissolved. 
Bat  the  defendant  having  elected  to  join 
Issue  with  the  plaintiff  by  answer,  is  neces- 
sarily restricted  to  those  issues. 

2.  On  the  second  proposition,  the  evidence 
shows  tiiat  the  plaintiff  bad  sufficient  money 
to  bla  credit  In  the  Bank  of  Commerce  of 
New  Orleans  to  caver  the  principal  and  in- 
taeat  of  the  note,  as  well  as  the  attorney's 
fees  stipulated  in  the  act  of  mortgage;  but 
It  falls  to  show  a  legal  tender  to  the  mort- 


gagee of  the  amoimt  of  the  capital  and  in- 
terest of  the  mortgage  debt  sued  on,  notwith- 
standing he  had,  antecedent  to  suit,  ex- 
pressed a  willingness  to  pay  that  amount, 
though  the  attorney  of  the  mortgagee  de- 
clined to  accept  same  in  full  discharge,  in- 
sisting on  the  payment  of  the  10  per  cent 
that  Is  stipulated  In  the  act  of  mortgage  as 
attorney's  fees.  That  stipulation  is  as  fol- 
lows, to  wit:  "In  case  it  shall  become  nec- 
essary to  Institnte  legal  proceedings  for  the 
recovery  of  the  amount  of  said  notes,  or  any 
part  thereof,  the  said  purchasers  do  bore- 
by  bind  themselves  to  pay  the  fees  of  the 
attorney  who  may  be  employed  tar  the  pur- 
pose, which  are  fixed  at  10  per  cent  on  the 
amount  which  may  be  sued  for."  On  this 
presentation  of  fact,  we  are  clearly  of  the 
opinion  that  plaintiff  has  become  liable  for 
the  amount  of  attorney's  fees  stipulated  In 
the  contract.  At  the  same  time  we  think  it 
clear  that  he  was  not  liable  or  responsible 
for  those  fees  previous  to  the  Institution  of 
legal  proceedings,  and  that  he  could  have 
discharged  himself  from  the  payment  by 
making  a  reasonable  legal  tender  in  con- 
formity to  the  provisions  of  article  407,  Code 
Pr.  Zlmmermann  v.  Langles,  36  La.  Ann. 
65;  Mullan  v.  Creditors,  39  La.  Ann.  387, 
2  South.  45;  Levy  v.  Beasley,  41  La.  Ann. 
832,  6  South.  630;  Succession  of  Duhe,  41 
La.  Ann.  209,  6  South.  502.  Notwithstand- 
ing the  plaintiff's  expressed  willingness  to 
pay  the  debt  and  interest  leaving  as  the 
only  matter  In  controversy  between  the  par- 
ties at  the  time  the  claim  of  the  mortgagee's 
attorney  for  his  fees,  yet  he  met  the  mort- 
gagee's executory  proceedings  with  an  In- 
junction based  on  various  other  .grounds, 
that  were  ruled  against  him  on  the  trial, 
and  be  has  apparently  acquiesced  in  the 
judgmoit 

S.  Though  proof  was  adduced  In  support 
of  defendants'  claim  for  attorney's  fees,  as 
damages  sustained  in  this  suit  in  consequence 
of  procuring  the  dissolution  of  the  plaintiff's 
Injunction  pro  tanto,  yet  it  is  limited  to  $100, 
and  for  this  amount  judgment  was  pro- 
nounced in  his  favor  In  the  lower  court 
This  court  has  repeatedly  htid  that  damages 
will  not  be  allowed  on  the  dissolution  of  an 
injunction,  except  in  cases  when  executions 
to  enforce  moneyed  judgments  are  enjoined. 
Oreen  v.  Reagan,  32  La.  Ann.  974;  Morris 
V.  Blenvenu,  30  La.  Ann.  878;  Verges  v. 
Gonzales,  33  La.  Ann.  410;  Boyer  v.  Joff. 
rion,  40  La.  Ann.  657,  4  South.  872.  It  has 
also  been  repeatedly  held  that  when  a  writ 
of  seizure  and  sale  is  arrested  by  injunction 
which  is  afterwards  dissolved,  the  sizing 
creditor  cannot  obtain  his  damages  by  the 
judgment  dissolving  the  Injtmction,  but  must 
bring  an  action  on  the  bond.  An  order  of 
selztue  and  sale  is  not  a  moneyed  judgment 
in  the  sense  of  article  304  of  the  Code  of 
Practice.  Dejean  v.  Hebwt,  81  La.  Ann.  729: 
Thompson  v.  Leinelle,  32  La.  Ann.  032;  Bur- 
gess T.  QixSj,  Id.  1290;   Hodgson  v.  Both, 
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33  La.  Ann.  941.  In  terms  the  Code  de- 
clares tbat,  in  case  the  injunction  is  dis- 
solred,  the  plaintiff  shall  be  condemmed  "in 
the  same  Judgment  •  •  •  to  pay  to  the 
defendant  interest  at  the  rate  of  ten  per 
cent  per  annum  on  the  amount  of  the  Judg- 
meat"  Article  304.  Hence  we  cannot 
award  the  defendant  the  20  per  cent,  he  de- 
mands, this  injunction  being  directed  agiinst 
an  order  of  seizure  and  sale,  but  we  are 
powerless  to  so  alter  or  amend  the  Judgment 
in  respect  to  the  plaintiff,  who  has  not  ap- 
pealed and  has  not  Joined  issue  with  the 
defendant  in  Ms  appeal  Laloire  v.  Wiltz, 
31  La.  Ann.  436;  White  t.  Baptist  Church, 
Id.  521;  Sacceaslon  of  Forstall,  32  La.  Ann. 
97.  The  Judgment  appealed  from  must  be 
80  amaided  as  to  award  the  seizing  creditor 
10  per  cent,  on  the  amount  of  the  mortgage 
debt  that  Is  sought  to  be  eoforced,  as  attor- 
ney's fees. 

It  is  therefore  ordered  and  decreed  that 
the  Judgment  appealed  from  be  so  amended 
as  to  allow  the  defendant,  aa  seizing  cred- 
itor, the  sum  of  10  ■pee  cent  on  the  amount 
of  the  principal  and  interest  at  the  mortgage 
debt,  as  attorney's  fees;  and  that,  as  thus 
amraided,  same  is  affirmed  at  the  cost  of 
the  plaintiff  and  app^ee  in  both  courts. 

Blearing  refused. 


(46  La.  Ann.  46Z) 

MUBBAT  et  al.  t.  Succession  of  SPENCEB  et 

8l.     (No.  11,23T.) 
(Supreme  Court  of  Louisiana.     Feb.  12,  1894) 

Plbadino — ^Waiyir  or  Obiectiokb  to — Contest 
OF  Will — Estoppel. 

1.  An  exception  of  prematurity  is  not  waived 
nor  merged  in  the  answer  by  a  consent  to  have 
the  same  referred  to  be  tried  with  the  merits, 
particularly  wliere  the  answer  filed  is  under 
reservation  of  the  exception. 

2.  Robert  H.  Short  died  leaving  two  wills, 
both  of  which  were  probated.  By  the  first,  or 
Cluiaty,  will,  plaintiffs,  as  his  heirs  at  law,  were 
entirely  cut  off.  By  the  second,  or  Zengel,  will, 
fliey  were  also  cut  off,  save  for  a  small  special 
legacy.  In  proceedings  in  tie  civil  district  court 
these  parties  prayed  that  both  wills  be  set  aside, 
that  Short  be  decreed  to  have  died  intestate, 
and  that  they  be  recognized  as  his  legal  heirs; 
assigning  as  grounds  that  the  notaries  who 
drew  up  the  wills  had  not  complied  with  legal 
forms  and  requirements.  On  trial  the  Zengel 
will  was  set  aside,  but  the  Christy  will  was  up- 
held. They  then  instituted  suit  against  the 
notary  who  had  drawn  up  the  Zengel  will  for 
damages,  claiming  that  through  his  negligence 
and  want  of  care  he  had  caused  that  wUl  to  be 
a  nullity,  carrying  with  it,  as  a  result,  the  loss 
of  their  legacy.  Bcld  that,  having  adopted  the 
errors  of  the  notary,  and  sought  to  utilize  the 
same  for  their  benefit  to  get  into  positioa  as 
heirs,  they  should  not  be  permitted,  because  un- 
successful io  their  ultimate  object,  to  turn  back 
upon  the  notary  for  damages. 

(Syllabus  by  the  Court) 

Appeal  from  ciyil  district  court,  parish  of 
Orleans;  Thomas  O.  W.  Ellis,  Judge. 

Action  by  Arthur  H.  Murray  and  others 
against  the  succession  of  John  Spencer  and 


others.     Defendants     had    Judgment,    and 
plaintiffs  appeal.    Reversed  in  part 

F.  Rivers  Blcfaardson  and  Frank  E.  Baln- 
old,  for  appellants.  Henry  P.  Dart,  for  ap- 
pellees. Henry  C.  Miller,  for  executor  of 
Bobert  Short,  appellee  and  amicus  curiae. 
Charles  S.  Bice,  amicus  curiae. 

NICHOLLS,  C.  J.  PlalntUEs  represent  that 
Fred  Zoigel  is  a  notary  public  for  the 
parish  of  Orleans,  and  was  such  on  the  29th 
December,  1888,  at  which  time  he  received 
the  last  will  and  testament  of  Bobert  H. 
Short,  who  formerly  resided  in  New  Orleans, 
and  died  on  the  11th  of  August,  1890,  in 
which  said  will  the  said  deceased  gave  and 
bequeathed  to  Mrs.  Virginia  T.  Murray,  wid- 
ow of  Joel  T.  Murray,  or  her  heirs  in  case  he 
survived  her,  the  sum  of  ^,000;  that  on  the 
22d  of  May,  1890,  and  before  the  death  of 
Robert  H.  Short,  Mrs.  Virginia  T.  Murray 
died,  leaving  as  her  heirs  Arthur  H.  Murray, 
Mrs.  Juliette  Murray  Jones,  and  the  issue 
of  a  predeceased  daughter,  Mrs.  Mary  W. 
Murray,  to  wit,  the  minors  Arthur  Murray 
Dargan,  Cornelia  Alice  Dargan,  and  Bertie 
Lucy  McDonald,  all  of  whom  are  plaintiffs 
herein,  and  are  the  parties  described  as  the 
heirs  of  Mrs.  Virginia  T.  Murray  in  the  said 
testament  and  would  be  hence  entitled  to 
the  said  legacy;  that  the  said  will  was  duly 
probated  on  the  petition  of  Philip  S.  Simms, 
named  as  one  of  the  testamentary  executors 
In  the  will,  on  the  13th  August,  1890;  that 
thereafter  Mrs.  Margaret  Short  Moran,  a 
legatee  of  B.  H.  Short,  filed  a  suit  to  annul 
the  will  on  the  ground  that  the  said  notary 
had  failed  to  clothe  the  will  with  the  for- 
malities required  by  law,  and  especially  be- 
cause, after  a  greater  portion  of  the  said 
will  had  been  dictated  by  the  testator  to  the 
notary,  and  having  been  read  over  to  the 
testator,  and  the  testator  having  changed 
certain  disposltlcHis,  and  added  a  modifica- 
tion or  an  amendment  to  the  will,  bequeath- 
ing the  residue  of  his  estate,  after  dischar- 
ging the  legacies  ther^n  named,  to  aU  the 
legatees  named  therein,  share  and  share 
alike,  the  notary  failed  to  clothe  said  amend- 
ment or  modification  with  any  of  the  re- 
quirements of  law,  and  by  reason  of  the 
said  fatal  defects  the  said  will  was  a  nullity; 
that  the  plaintiffs  were  cited,  among  others, 
as  defendants  in  said  suit,  and  after  due 
proceedings  said  will  was  annulled  and  avoid- 
ed solely  by  reason  of  the  fatal  defects  of 
form  appearing  on  the  face  thereof,  due 
wholly  to  the  fault  and  want  of  care  on 
the  part  of  the  notary,  which  Judgment  is 
now  final;  that,  when  the  notary  executed 
the  said  will,  William  B.  Bichardson  and 
John  Spencer,  now  deceased,  ware  the  sure- 
ties of  the  said  notary  on  his  notarial  bond, 
in  which  bond  the  said  Fred  Zengel,  notary, 
bound  himself  as  principal  in  the  sum  of 
$5,000,  and  each  of  the  sureties  in  the  sum 
of  $2,500;  that  by  reason  of  the  fault.  n^;U- 
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g«nce,  Imprudence,  want  of  skill,  and  Inat- 
tention to  his  business,  and  the  deplorable 
omissions  In  failing  to  dothe  the  will  with  the 
requirements  of  law  which  the  said  Robert  H. 
Short  had  a  right  to  expect  by  reason  of  the 
said  Zengel's  reputation  as  a  competent  no- 
tary, the  wUl  was  a  nullity,  and  so  declared 
by  Judgment  of  court,  and  petitioners  were 
damaged  In  the  full  sum  of  their  so  loet 
legacy;  that  John  Spencer,  one  of  the  sure- 
ties, Iitas  died,  and  his  succession  is  repre- 
sented by  the  said  Fred  Zengel  and  John 
Lynch  as  executors;  that  under  the  law  the 
said  notary  Is  liable  for  said  damage  and 
injury;  that  the  survlvine  surety,  Richard- 
son, is  liable  in  solido  with  him  up  to  the 
sum  of  $2,500,  and  that  the  succession  of 
Spencer  is  liable  in  solido  up  to  the  sum  of 
12,600.  They  pray  for  Judgment  against  Zen- 
gel for  $3,000,  and  for  Judgment  for  the  sum 
of  $2,500  against  Richardson,  and  toe  a  like 
amount  against  the  succession  of  Spencer, 
with  legal  interest  from  date  of  Judgment 
Defendants  excepted  (1)  that  the  demand 
was  premature;  and  ^)  that  the  same  set 
forth  no  cause  of  action.  PlalntiBfs  then  filed 
a  supplemental  petition,  in  which,  reiterating 
their  averments  as  first  made,  they  further 
allege  that  the  succession  of  Short  is  per- 
fectly solvent,  and,  had  the  will  of  tbe  de- 
ceased, executed  bef<H:e  the  said  notary,  not 
been  annulled  by  decree  of  court,  they  would 
have  received  the  full  amoimt  as  stipulated 
in  the  said  will  that  they  should  be  entitled 
to;  that  even  had  the  court  failed  to  annul 
the  win  for  the  reason  more  particularly  set 
forth  in  -the  petition,  still  the  said  will  was 
an  absolute  nullity  because  the  notary  had 
failed  to  clothe  it  with  the  formalities  re- 
quired by  law,  In  that  It  was  not  written 
by  the  notary  as  dictated  by  the  testator, 
which  said  fact  the  notary  has  himself  tes- 
tified to  in  the  contest  of  said  wills  of  the  de- 
ceased, in  which  he  was  examined  as  a  wit- 
ness, all  of  which  was  due  vrholly .  to  the 
fact  of  the  negligence  and  want  of  skill  of 
the  said  notary,  as  was  more  fully  set  forth 
In  the  original  petition.  By  consent  of  coun- 
sel the  exceptions  were  referred  to  be  tried 
with  the  merits.  Defendants,  under  reserva- 
tion of  their  exceptions,  answored,  pleading, 
first,  the  general  Issue.  Further  answering, 
the  defendant  Zengel  said  that  it  is  true  he 
made  the  will  complained  of,  but  that  he 
took  down  and  wrote  the  will  exactly  as  It 
was  dictated  by  the  testator,  and  that  he  did 
not  fall  or  omit  to  comply  with  all  the  for- 
ntalitles  of  law;  and  he  specially  denied  that 
the  will  in  question  was  invalid,  or  that  the 
same  has  ever  been  held  to  be  invalid  by  any 
court;  or  in  any  case,  except  in  a  consent  pro- 
ceeding; and  he  specially  denied  that  the 
plaintiffs  have  suffered  any  loss  whatever  as 
the  result  of  tihe  making  of  the  will;  and,  in 
the  ev«it  that  tba%  should  be  an  error  in 
the  confection  aft  said  wIQ,  then  he  pleaded 
the  same  was  an  errm:  of  Judgmoit,  and  not 
want  of  BklQ  or  negligence  in  the  confection 


of  the  wUL  Judgment  was  rendered  in  the 
district  court  in  favor-  of  the  defendants,  and 
plaintiffs  have  appealed. 

Robert  H.  Short  died  in  the  dtr  of  New 
Orleans  cm  the  11th  August,  leaving  no  de- 
scoidant  or  ascendants,  but  certain  collateral 
relations,  who,  in  the  at>sence  of  testamen- 
tary dispositions  by  him,  would  have  been 
his  legal  h^rs.  These  parties  were  (1)  the 
plaintiffs,  who  are  the  children  of  Virginia 
Thomas  Short,  a  predeceased  sister,  who 
was  the  widow  of  Joel  Murray;  (2)  a  half- 
sister,  JuiUette  Brown,  widow  of  B.  8. 
Slmms;  (3)  the  decendants  of  William  H. 
Brown,  a  predeceased  half-brother;  (4)  the 
representatives  of  Richard  Brown,  a  prede- 
ceased half-brother;  (5)  the  representatives 
of  John  Short,  a  predeceased  half-brother. 
Bobert  H.  Short  had,  however,  executed  two 
wills  by  notarial  acts,— one  before  George 
W.  Christy,  notary,  on  the  19th  day  ot 
April,  1888;  the  othee  on  the  29th  Decem- 
ber, 1888,  before  Frederick  Zengel,  notary. 
In  each  will  his  entire  estate  was  disposed 
of.  In  that  of  19th  April,  1888,  known  as 
the  "Christy  WUl,"  he  bequeathed,  after  pay- 
ment of  special  l^des  therein  named,  "the 
residue  of  his  property"  to  the  Christian  or 
Campbelllte  Church  at  HopkinsvUle,  Ky.,  and 
to  the  Baptist  Church  at  the  same  place. 
In  the  second  will,  known  as  the  "Zengel 
Will,"  he  at  first  bequeathed,  after  the  spe- 
cial legacies  therein  made,  "the  remainder 
of  his  estate"  to  his  nephew  PhUlp  Short 
Simms,  but,  before  signing  his  name,  "de- 
clared to  the  notary,  In  presence  of  the  wit- 
nesses, that  he  amended  and  modified  his 
will,  as  before  written,  by  bequeathing  the 
remainder  and  residue  of  his  estate,  after 
the  discharge  of  the  legacies  therein  made. 
In  equal  shares  and  interests  to  all  of  the 
thereinbefore  named  legatees,  to  be  possessed 
by  them,  share  and  share  alike."  Both  of 
the  wills  were  probated  by  the  civil  district 
court  The  deceased  left  considerable  prop- 
erty, real  and  parscnal,  in  Louisiana,  and 
real  estate  in  Tennessee,  Alabama,  and  Ken- 
tucky. Mrs.  Margaret  Short  Moran,  wife 
of  William  J.  Moran,  who  was  a  legatee  in 
the  Christy  will  for  $4,000  and  in  the  Zengel 
will  for  $2,000,  instituted  an  action,  to  which 
all  parties  holding  adverse  interests  were 
made  defendants,  asking  the  annulment  of 
the  Zengel  will,  and  the  recognition  and  en- 
forcement of  that  executed  before,— Christy. 
The  plaintiffs  and  appellants  herein  filed  an 
answer  in  that  case,  in  which  th^  say: 
"For  answer  to  the  petition  of  Mrs.  Mar- 
garet Short  Moran  to  annul  the  writing  pur- 
porting to  be  the  will  of  Robert  Short,  dated 
December,  1888,  they  admit  that  said  pub- 
lic act  passed  before  Fred  Zengel,  notary,  is 
null  and  void  and  of  no  effect,  because  (1) 
all  of  its  dispositive  provisions  were  not 
dictated  by  Robert  Short  to  the  notary  in 
the  presence  of  the  witnesses;  nor  (2)  were 
all  of  the  provisions  written  by  the  notary 
OS  dictated'  in  the  presence  of  Robert  Short, 
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and  tn  the  presence  of  three  witnesses;  nor 
(3)  were  all  the  disposittre  pioTisions  read 
aloud  to  Robert  Short  by  the  notary  hi  the 
presence  of  three  witnesses,  obserring  all 
these  formalities  without  tnterroption,  and 
without  turning  aside  to  other  acts;  and 
these  respondents  admit  that  the  said  act 
of  19th  April,  1888,  is  null  and  void,  and 
pray  that  it  be  so  decreed;  and  they  deny 
all  the  other  allegations  of  the  petition  of 
Qie  said  Margaret  Short  Moran;  and  they 
aver  that  the  said  Robert  Short  died  intes- 
tate. •  •  •  Now,  these  respondents  show 
that  the  writing  of  29th  December,  1888, 
purporting  to  be  the  last  will  and  testament 
of  Robert  Shmrt,  is  null  and  void  and  of  no 
effect,  not  only  for  the  fatal  defects  of  form 
already  alleged,  but  also  because  he  was  not 
of  sound  and  disposing  mind  and  memory 
at  the  time  of  the  executicm  of  the  said 
instrnment,  and  was  Insane  at  that  time,  and 
was  under  the  control  of  the  wUl  of  anoth»'. 
They  Airtho:  allege  that  the  writing  purport 
Ing  to  be  the  last  will  and  testament  of  Rob- 
ert Short,  passed  before  George  W.  Christy, 
Is  null  and  of  no  effect,  and  should  be  so 
decreed,  and  the  demand  for  its  execution 
rejected."  The  answer,  altex  enumerating 
a  number  of  objections  in  the  preparation 
of  the  first  will,  closes  by  alleging  that,  at 
the  time  of  the  making  of  the  same,  Robert 
Short  was  not  of  sound  and  disposing  mind 
and  memory;  that  he  was  insane,  and  In- 
capable of  making  a  will.  It  then  proceeds 
as  follows:  "And  these  appearers,  assuming 
the  attitude  of  plaintiffs  In  reconveatl<»i 
against  Mrs.  Margaret  Short  Moran,  pray 
that  her  demand  for  the  establishment  of 
the  will  of  19th  April,  1888,  be  rejected,  and 
said  act  be  declared  null  and  void  and  of  no 
effect,  and  that  it  be  decreed  that  Robert 
Short  died  intestate,  and  that  your  petitioners 
[naming  each  of  the  present  plaintlfb]  be 
recognized  as  his  hehrs."  They  prayed  fbr 
dtatloQ  txt  the  attorney  for  absent  heirs,  the 
various  legatees,  the  executor  of  the  will  of 
April  19,  1888,  and  the  executor  of  the  will 
of  29th  December,  1888,  and  that  petitionera 
have  Judgment  In  conformity  to  their  alle- 
gations, and  rejecting  both  wlUs.  Some  of 
the  parties  dted  submitted  the  Issues  raised 
in  the  pleadings  of  the  plaintiff  Mrs.  Moran, 
and  of  the  reconventional  demand  to  the 
decision  of  the  court  Others  filed  general 
or  special  denials,  c^  made  special  admis- 
sions, as  their  different  Interests  dictated. 
The  district  court,  upon  these  issues,  ad- 
judged the  Z^igel  will  null,  but  upheld  that 
executed  befwe  Christy,  dismisslhg  the  re- 
conventional  demand.  In  his  reasons  for 
Judgment  the  district  Judge  disposed  sum- 
marily of  the  Zengel  will  by  the  statement 
that  "the  wlU  of  December  29,  1888,  is  con- 
ceded by  all  parties  to  be  of  no  effect"  The 
succession  of  Robert  H.  Short  has  not  been 
closed;  it  is  still  under  administration  In  the 
district  court  The  rights  of  parties  have 
not  yet  been  definitely  ascertained  and  fixed. 


In  the  present  proceeding  the  district  court 
upheld  the  vaUdity  of  the  Zeaagei.  will,  which 
It  had  before  pronounced  of  no  effect;  the 
Judge  in  his  Judgment  stating,  as  he  did  In 
his  testimony  taken  in  the  case,  that  the 
first  Judgment  was  substantially,  In  his  opin- 
ion, a  correct  decree;  that,  acting  upon  that 
hypothesis,  he  had  not  given  the  will  the  con- 
sideration and  thought  which  he  would  have 
done  had  it  been  contested  in  the  first,  as  It 
was  in  the  last,  case;  that  had  the  matter 
been  presented  to  him  originally  as  it  was 
afterwards,  he  would  have  sustained,  and 
not  rejected,  the  wilL 

The  first  position  contended  for  by  the 
plaintiffs  and  appellants  is  that  the  excep- 
tion of  prematurity  filed  by  the  defendants 
is  not  before  us,  it  having  been  abandoned 
by  the  consent  reference  to  the  merits.  The 
second  is  that  "prematurity  vel  non  of  the 
action  Is  not  dependent  upon  whether  the 
succession  of  Short  has  ever  been,  or  ever 
will  be,  administered."  The  exception  was 
not  waived.  The  record  entry  states  "that 
by  consent  of  counsel  the  exceptions  are  re- 
ferred, to  be  tried  with  the  merits,"  and  the 
answer  filed  was  "under  benefit  and  reserva- 
tion  of  the  exceptions."  A  consent  that  they 
shall  be  "tried"  with  the  merits  does  not, 
under  such  circumstances,  merge  them  into 
the  answer.  Were  appellants'  contention  on 
their  first  point  true  they  would  have  still 
to  maintain  the  correctness  of  the  second. 
Which  is  "that  their  right  of  action  arose 
when  Mrs.  Moran  brought  suit  to  annul  the 
Zengel  will,  and  bad  the  probate  set  aside; 
that  whether  or  not  plaintiffs  have  estab- 
lished the  amount  of  their  loss  was  another 
question;  that  the  act  which  occasioned  them 
loss  and  gave  them  a  cause  of  action  was 
the  fault  of  the  notary  in  failing  to  make  a 
vaUd  will."  We  do  not  think  that  the  act 
of  a  notary  in  failing  to  comply  with  the 
formal  requirements  of  the  law  in  the  prep- 
aration of  a  will,  carrying  with  it,  as  a  re- 
sult, the  rejection  of  the  will,  gives  rise  nec- 
essarily, per  se,  to  an  action  against  the 
notary  by  a  party  named  as  a  legatee  in  the 
rejected  wllL  The  setting  aside  of  the  In- 
strument would  in  many  instances  inure  to 
the  benefit.  Instead  of  to  the  injury,  of  the 
legatee.  The  case  at  bar  is  Itself  an  In- 
stance of  the  truth  of  this  statement  The 
plaintiffs  here,  as  heirs  at  law  of  the  de- 
ceased, would  receive  a  large  portion  of  his 
estate  if  he  should  be  held  to  have  died  in- 
testate, while  the  upholding  of  the  will  would 
take  from  the  heirs  the  entire  succession, 
leaving  them  special  legatees  for  a  trifiing  - 
amount  But  for  the  fact  of  the  existence 
of  the  prior  will  of  April  19,  1888,  plaintiffs' 
obvious  interests  were  that  the  Zengel  will 
should  be  declared  null;  and,  even  with  the 
Christy  wUl  standing  between  them  and 
their  position  as  legal  heirs,  they  deemed  the 
Zengel  will  an  obstacle  In  the  way  of  those 
interests,  and  sought  by  affirmative  action  to 
get  rid  of  it    Flaintiffs'  coQduct;  Indicated  a 
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rejection  of  the  legacy  made  to  them  In  the 
Zeugel  wllL  The  attack  upon  that  instru- 
ment was  part  of  a  general  plan  to  get  Into 
position  as  legal  heirs  of  Robert  Short 
through  a  repudiation  of,  and  setting  aside 
of,  both  wills.  We  think  that,  where  a  will 
has  failed  of  probate  by  reason  of  the  fault 
of  a  notary  in  the  drawing  of  the  Instrument, 
a  person  who  predicates  an  action  upon  that 
fact  must  Also  allege  and  prove  injury.  In- 
jury must  concur  with  error,  and  the  extent 
of  the  injury  would  be  the  measure  of  the 
plaintttTs'  rights.  It  matters  little,  practical, 
ly,  In  this  case,  whether  we  deal  with  the 
question  of  prematurity  from  the  standpoint 
of  an  exception  taken  to  the  action,  or  that 
of  a  failure  by  the  plaintiff  to  allege  and 
prove  a  condition  of  affairs  giving  rise  to  the 
action,  and  entitling  them  to  a  judgment. 
There  Is  no  dalm  or  pretension  in  plaintiffs* 
petition  that  the  succession  of  Robert  H. 
Short  has  been  settled,  and  the  rights  of 
parties  finally  ascertained  and  fixed.  It  is 
true  that  plaintiffs,  in  one  allegation,  aver 
as  a  conclusion  that  they  have  been  damaged 
to  the  extent  of  the  legacy;  but  there  is  no 
fact  stated  save  the  fact  itself  of  the  setting 
aside  of  the  will,  and  a  declaration  that  the 
succession  of  Short  is  solvent,  on  which  such 
a  conclusion  could  be  based.  The  solvency 
of  the  succession  Is  anything  but  certain. 
We  do  not  feel  warranted  in  the  present  situ- 
ation of  the  Short  estate,  and  under  the 
pleadings,  In  examining  into  and  adjudicat- 
ing piecemeal  upon  the  issues  raised  in  this 
litigation.  It  will  be  time  enough  to  do  so  as 
a  whole  when  we  will  have  to  deal  with 
facts,  and  not  conjectures.  What  we  say 
here  has  reference  to  the  claim  set  up  on 
behalf  of  the  minors. 

We  have  enough  before  us  to  pass  finally 
upon  the  claims  of  Arthur  H.  Murray,  ad- 
vanced individually  by  him,  and  those  of 
Mis.  Juliette  Murray,  wife  of  Philip  S.  Jones. 
We  are  of  the  opinion  that  those  parties, 
by  seeking  to  avail  themselves  of  the  alleged 
errors  of  the  notary  against  the  other  lega. 
tees  under  the  Zengel  will,  and  as  part  of 
a  general  plan  to  get  into  position  as  heirs 
of  Robert  H.  Short,  should  not,  thoug^h  their 
efforts  proved  futile  by  reason  of  the  prior 
will,  be  permitted  to  subsequently  turn  back 
upon  the  notary  whose  errors  they  had 
deemed  beneficial,  and  had  sought  to  utilize 
In  their  own  behalf  as  instruments  of  attack. 
Plaintiffs  cite  us  to  the  principle  announced 
in  the  dedsions  quoted  In  the  American  & 
Bngllsh  Encyclopaedia  of  Law  (voL  7,  note 
2,  verbo  "Estoppel"),  to  the  effect  that  par- 
ties are  not  bound  by  allegations  imsuccesB- 
fully  pleaded.  We  do  not  think  that  princi- 
ple applicable  to  this  case.  It  may  be  that 
when  parties  attack  a  will  for  fraud,  for  in- 
sanity, or  on  other  grounds,  and  fall  in  their 
attad£  from  resistance  made,  they  can  still 
claim  the  benefit  of  any  provision  in  thdr 
favor  to  be  found  in  the  will,  as  estoppel 
would  meet  estoppel;   but  we  do  not  think 


the  doctrine  goes  to  the  extent  contended  for 
here.  We  think  it  perfectly  clear  that  It 
was  the  desire,  the  interest,  and  the  inten- 
tion of  the  major  heirs  to  firee  themselves 
from  the  effect  of  both  willa.  To  that  end, 
in  furtherance  of  that  object,  they  approved 
and  adopted,  and  by  so  doing  condoned,  the 
errors  (If  such  there  were)  of  the  notary. 
They  cannot,  as  we  have  just  said,  be  al- 
lowed  to  repudiate  now,  as  wrongful  and  in- 
jurious, that  wliich  they  bad  previously 
availed  themselves  of,  and  advanced  and  re- 
lied upon,  and  sought  to  utUize  as  a  basis  fbr 
acquiring  beneficial  rights.  In  examining  the 
record  we  notice  that,  while  Mrs.  Juliette 
Murray,  wife  of  Philip  S.  Jones,  was  by  the 
Zengel  will  made  a  legatee  for  $500,  she  Is 
by  the  Christy  will  a  legatee  for  $1,000.  For 
the  reasons  herein  assigned,  it  is  ordered, 
adjudged,  and  decreed  that  the  judgment  &p- 
pealed  from  be,  and  the  same  is  hereby,  af- 
firmed, in  so  far  as  It  concerns  Arthur  H. 
Murray  individually,  and  Mrs.  Juliette  Mur- 
ray Jones,  wU e  of  Philip  Jones.  It  is  further 
ordered,  adjudged,  and  decreed  that,  as  con- 
cerns the  minors  Arthur  Murray  Dargan, 
C!omelia  Alice  Dargan,  and  Bertie  Lucy  Mc- 
Donald, the  judgment  appealed  from  be,  and 
the  same  is  hereby,  annulled,  avoided,  and 
reversed;  and  it  is  now  ordered,  adjudged, 
and  decreed  that  there  be  judgment  against 
the  said  minors  on  their  demand,  as  a  case 
of  nonsuit 

MILLER,  J.,  recused. 

Rehearing  refused  March  26,  1894. 


cn  Hiss.  1E3> 

BOARD  OF   SUP'RS   OF   MONTCSOMERT 

COUNTY  V.  STATE  ex  rel.  JOHNSTON, 

Attorney   Qeneral. 

(Supreme  Court  of  Mississippi.    Dec.  11,  1883.) 

FsNOBB— Oh  Countt  Linb  —  ADOPnoH  ov  Broox 
Law. 

1.  Ann.  Code  1892,  {  2061,  requiring  the  sn- 
perviaors  of  counties  affected  by  establishment 
of  a  stock  law  in  cue  of  them  to  jointly  boild 
and  repair  fences  on  the  county  line,  is  consti- 
tntional. 

2.  In  mandamus  to  aupervisors  of  a  county 
where  the  crops  are  fenced  to  build  half  a 
fence  dividing  it  from  a  no-fence  county  (Ann. 
Code  1892,  f  2061),  or  defray  half  the  cost, 
respondents  cannot  plead  the  invalidity  of  the 
other  county's  no-fence  election. 

3.  Nor  can  they  plead  that  the  other  county 
has  already  built  half  the  fence. 

Appeal  from  ch-cuit  court,  Mmtgomar 
county;  O.  B.  Campbell,  Judge. 

Mandamus  on  relation  of  F.  Johnston,  at- 
torney general,  to  the  board  of  supervisors 
of  Montgomery  county.  Writ  granted.  R»- 
spondents  appeal.    Affirmed. 

This  is  a  petition  for  a  writ  of  mandamus 
exhibited  by  the  state  on  relaticMi  of  the  at- 
torney general  to  compel  Montgomery  county 
to  buUd  one-half  of  county-line  fence  between 
it  and  Carroll  county,  or  to  pay  one-half  the 
expenses  of  building  same.    The  petition  sets 
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out  that  the  OarroH  county  board  of  super- 
■viBon  had  ordered  an  Section  imder  chapter 
47  of  the  CkKle  of  1892  to  determine  whether 
the  people  of  said  county  should  adopt  the 
stock  law,  and  that  an  election  was  duly 
and  legally  hdd  In  accordance  with  said  or- 
der, and,  a  majority  of  the  votes  being  cast 
for  a  full  stock  law,  the  board  of  supervisors 
of  Carroll  county  dedared  that  the  stock 
law  or  no-fence  law  should  be  of  full  force 
and  effect  in  Carroll  county;  and  that  Kont- 
gomery  county  had  declined  to  adopt  the 
stock  law.  The  petition  avers  that,  because 
of  the  establishment  of  the  stock  law  in 
Carrel  county  and  the  refusal  to  adc^t  it 
in  Montgomery  county,  it  became  the  duty 
and  obliga/don  of  the  board  of  supervisors  of 
HoDtgomoT  county  to  unite  with  the  board 
of  supervisors  of  Carroll  county  in  jointly 
building  and  keeping  tn  repair  the  dividing 
county-line  fence  between  the  two  counties;' 
and  that  the  said  board  of  supervisors  of 
Montgomery  county  had  refused  to  unite  with 
the  board  of  supervisors  of  Carroll  county  in 
building  said  fence,  or  in  defraying  any  ot 
the  e]q[>enses  thereof.  It  prays  that  a  writ 
of  mandamus  may  issue  compeUlng  defend- 
ants to  buUd  one-half  of  said  dlTldlng-Ilne 
fence,  or  to  Jointly  with  Carroll  county  de- 
fray one-half  the  expenses  of  building  same. 
Respcmdents  demurred  to  this  petition,  rais- 
ing the  question  as  to  the  constitutionality  of 
the  law,  and  denying  the  right  of  the  relator 
to  the  particular  relief  sought,  and  also  the 
right  to  alternative  relief.  This  demurro: 
was  overruled.  Respondents  then  pleaded, 
setting  up  the  Invalidity  of  the  election  in  Car- 
roll county,  and  that  Carroll  county  had  al- 
ready built  one-half  of  the  fence.  A  demur- 
rer was  sustained  to  this  plea,  and  a  peremp- 
tory wilt  issued,  directing  Montgomay  coun- 
ty to  build  one-half  the  fence,  or  to  join 
Carroll  in  defraying  half  the  expenses  of 
building  said  fence;  From  this  judgment 
reeiKtndentB  appealed. 

Sweatman,  Trotter  &  Knox,  for  appdlants. 
Southworth  So  Stevens,  for  appellee. 

GAMPBEUj,  O.  J.  The  demurrer  to  the 
■everal  pleas  was  properly  sustained,  and,  as 
the  defendants  declined  to  plead  ow.  Judg- 
ment was  rightly  given  for  the  ^lalntifr.  The 
dedsicm  ot  the  board  of  supervisors  of  CarroU 
county  was  unassailable  by  the  defendants  in 
title  manner  attempted,  and  nothing  remained 
for  the  bofird  of  supervisors  to  do  except 
to  Join  Carroll  in  building  and  keeping  in 
rqmlr  the  required  f  raice,  which  is  a  necessity 
to  the  people  of  McHitgomery  county,  and 
which  its  board  of  supervisors  should  make 
baste  to  do  in  their  Interest.    We  find  no 

'Ann.  Code  1802,  |  2061:  "The  board  of  bu- 
perriaors  of  counties  affected  by  the  establish- 
ment of  a  stock  law  in  one  of  them,  shall  joint- 
ly build  and  keep  in  repair  fences  on  or  near 
the  connty  line  to  prevent  stock  straying  from 
<me  coun^  in  which  the  stock  law  is  not  in 
force,  into  the  other  in  which  it  is  in  force." 


fault  with  the  form  of  the  Judgmoit  It 
coatorvaa  to  the  law,  and  no  difficulty  will 
be  found  in  executing  it    Affirmed. 


(71  M lis.  61) 

FIRST  NAT.  BANK  OF  MERIDIAN  et  al. 

V.  PHILLIPS. 
(Supreme  Court  of  Miaalssippi.  Oct  30,  1883.) 
Equity — Sew  to  Discoveb  Pabty  Liable. 
A  bill  making  several  parties  defendant, 
and  alleging  information  and  belief  whereby 
some  one  oi  defendants  is  thought  to  be  liable 
for  the  conversion  of  complainant's  cotton,  or 
the  putting  beyond  his  reach  of  warehouse  re- 
ceipts therefor,  and  asking  for  a  discoveiy  by 
defendants  as  to  the  matters,  cannot  be  main- 
tained, as  complainant  must  ascertain  against 
whom  he  has  a  cause  of  action,  and  sue  them 
alone. 

Appeal  from  chanca7  court,  Lauderdale 
county;  W.  X.  Houston,  Chancellor. 

Suit  by  J.  R.  Phillips  against  the  First 
National  Bank  of  Meridian  and  ethers.  A 
demurrer  to  the  bill  was  overruled,  and  de- 
fendants api>eal.    Reversed. 

Appdlee,  J.  R.  Phillips,  filed  this  bill 
against  the  First  National  Bank  of  Meridian, 
the  Planters'  Warehouse  Company,  Innman 
&  Co.,  M.  T.  Murfree,  and  O.  C.  King.  It 
alleges  that  complainant  was  the  owner  of 
certain  cotton,  which  he  delivered  to  Litchen- 
stein  &  Metzger,  merchants  in  Meridian, 
Miss.,  who  were,  as  he  supi>osed,  to  store  it 
for  him  in  their  warehouse;  that  said  firm 
failed  in  business,  and  all  their  property  was 
attached  by  creditors;  that  complainant 
thereupon  came  to  Meridian  to  ascertain  what 
had  become  of  his  cotton,  and  was  told  by  a 
member  of  the  said  firm  that  they  had  placed 
It  in  a  warehouse  of  the  Planters'  Warehouse 
Company,  and  that  they  had  sold  it  or  au- 
thorized its  removal;  that  defendants  King 
and  Murfree  had  control  of  said  warehouse, 
and,  when  requested  by  complainant  to  point 
out  his  cotton,  or  Inform  him  what  had  be- 
come of  it,  promised  to  furnish,  from  the 
books  of  the  warehouse,  data  showing  the 
disposition  of  the  cotton,  but  failed  to  do  so; 
that  complainant  had  searched  the  warehouse 
diligently  in  the  effort  to  find  his  cotton,  but 
without  success.  The  bill  further  alleges  that 
complainant  is  informed  and  believes  that, 
immediately  after  the  failure  of  Litchen- 
Bteiu  &  Metzger,  his  cotton  was  converted, 
either  by  the  First  National  Bank  or  by  Iim- 
man  &  Ga,  and  shipped  out  of  the  state; 
that  the  books  of  said  Innman  &  Co.  would 
show  the  marks  and  weights  of  the  cotton, 
and  its  disposition  and  whereabouts,  but  that 
these  sources  of  Information  are  withhdd; 
that  litchenst^n  &  Metzger,  as  complainant 
is  Infwmed  and  believes,  got  receipts  from 
said  warehouse  company  for  the  cotton, 
which  receipts  complainant  has  been  unable 
to  obtain,  they  telling  him  that  they  had  de- 
livered them  to  the  First  National  Bank,  which 
had  parted  with  the  receipts,  but  to  whom 
complainant  does  not  know.  As  a  conclusion 
from  the  foregoing  averments,  complainant 
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aretB  that  elQier  the  baiik  or  Innman  &  Co. 
or  the  warebouae  company  converted  the  cot- 
ton, ae  placed  it  beyond  bis  reach,  and  like- 
wise  placed  beyond  his  reach  the  receipts. 
The  bill  prays  for  the  discovery  by  the  de- 
fendants, under  oath,  as  to  all  that  they  may 
know  about  the  disposition  of  the  cottcm, 
and  as  to  the  matters  set  forth  in  the  bill. 
The  defendants  joined  in  a  demurrer  to  the 
bill,  the  main  grounds  of  which  are  that  the 
bill  is  imcertaln  and  indefinite,  and  fails  to 
show  which  of  the  defendants  are  liable  fw 
the  cotton,  and  falls  to  show  against  which 
of  the  defendants  a  decree  is  sought  The 
demurrer  was  overruled,  and  an  appeal  grant- 
ed to  settle  the  merits  of  the  cause. 

Hanun,  Wltberspoon  &  Witherspoon,  for 
appdlants.     Miller  &  Basktn,  for  appellee. 

CAMPBELL,  C.  J.  We  do  not  know  of 
any  precedent  or  principle  which  wiU  main- 
tain this  bill.  Doubtiess,  Mr.  Phillips  has 
a  cause  of  action  against  somebody,  but  he 
must  ascertain  against  whom  he  may  have  a 
decree,  and  bring  his  siilt  against  him  or 
them.  He  has  no  right  to  bring  before  the 
court  a  number  of  persons  not  shown  to  be 
liable  to  him,  or  In  any  way  Interested  in 
the  matter  of  the  suit,  in  the  effort  to  find 
among  them  some  who  are  liable  to  him.  No 
one  should  be  made  a  party  defendant 
against  whom  no  relief  is  prayed  or  grant- 
able.  It  is  not  allowable  to  bring  a  bill 
against  many  with  a  view  to  having  them 
exonerate  themselves  from  the  charge  made, 
in  the  hope  of  finally  fastening  It  upon  some 
who  fall  to  show  that  they  are  not  chargea- 
ble. This  bill  is  of  that  characler,  and  the 
demurrer  should  have  been  sustained.  The 
complainant  must  show  by  his  bill  his  right 
to  a  decree  against  those  made  defendants, 
and  this  is  not  done  by  ttfis  bill.  Reversed, 
demurrer  sustained,  and  biU  dismissed  with- 
out prejudlca 


(71  MlBs.  676) 

FANT  et  aL  v.  DUNBAB  et  al. 
(Supreme  Court  of  Mississippi.    Nov.  6,  1883.) 

Qbabdias  and  Wabd  —  Investmbhts  in  Rbaiat 
— Election. 
Whefe  a  guardian's  loan  of  his  wards' 
money  was  disallowed  and  charged  to  him,  and 
was  afterwards  paid  him  by  conveyance  of 
realty,  on  which  he  received  the  rents  and  paid 
the  taxes  and  insurance,  it  being  c^ain  what 
part  of  the  purchase  price  was  the  wards'  mon- 
ey  and  what  the  guardian's,  the  wards  may 
elect  to  charge  their  money  with  interest  on 
the  lot,  or  take  an  interest  therein  proportion- 
ate to  the  amount  of  thdr  money  that  went  in- 
to it,  and  to  that  end  are  entitled  to  accounts 
stated  both  ways. 

Appeal  from  chancery  court,  Noxubee  coun- 
ty; T.  B.  Graham,  Chancellor. 

BiU  by  James  Dunbar,  administrator,  and 
others,  against  Mrs.  A.  E.  Fant  and  others. 
From  the  oriet  of  reference  to  a  master, 
Mrs.  A.  E.  Fant  and  A.  C.  Fant  appeaL  Re- 
versed. 


In  1871,  Dr.  J.  C.  Fant  was  appointed 
guardian  of  L  W.,  Ida.  and  S.  P.  Fant 
The  only  property  he  rec^ved  as  such  guard- 
ian was  $3,660.25  in  money,  being  the  pro- 
ceeds of  an  insurance  policy  on  their  father's 
life.  He  lotmed  the  mon^  to  Budt  &  Beau- 
champ,  a  firm  of  merchants  In  Mobile,  Ala., 
and  took  their  note,  due  December  23.  1872, 
toe  $4,026.27,  being  the  principal  and  intwest 
to  that  date.  In  his  report  in  March,  1872, 
be  sets  out  the  receipt  of  the  money,  and  re- 
ports the  k>an.  The  Inventory  was  approved, 
but  the  loan  of  the  money  was  not  In  bis 
first  annual  account.  Dr.-  Fant  charged  him- 
self with  the  money  as  on  band,  with  inter- 
est, and  asked  credit  for  several  items  of  ex- 
penditure. This  account  was  approved. 
Buck  &  Beauchamp  not  being  able  to  meet 
their  note  at  maturity,  J.  J.  Beauchamp,  <Hie 
of  the  members  of  the  firm,  executed  to  Dr. 
Fant,  in  his  own  name^  a  deed  t»  a  store- 
house and  lot  in  the  town  of  Macon,  Miss. 
This  deed  was  executed  and  delivered  with 
the  understanding  that  It  was  to  be.  a  mort- 
gage, with  possession  In  Beauchamp  until 
January  1,  1874.  If  Buck  &  Beauchamp 
paid  the  note  on  that  date,  then  the  deed  was 
to  be  surrendered  and  canceled;  if  they  failed 
to  pay,  then  the  deed  was  to  become  abso- 
lute, and  the  property  turned  over  to  Dr. 
Fant  in  payment  of  the  loan.  In  bis  second 
annual  account  the  guardian  reported  tbe 
fact  to  tbe  court  that  Buck  &  Beauchamp 
had  failed  to  pay  anything  on  their  loan,  and 
that  he  had  taken  the  house  and  lot  in  pay- 
ment Tbe  court  refused  to  accept  the  trans- 
action in  behalf  of  the  wards,  and  the  guard- 
ian accounted  as  though  tbe  money  was  tn 
his  hands  as  cash.  He  continued  to  accoimt 
in  that  way  until  1885,  when  I.  W.  Fant 
came  of  age,  when  he  filed  bis  final  account 
as  to  bis  guardianship,  showing  a  balance 
due  of  $1,051.90.  No  action  was  ever  had 
on  the  final  account  Dr.  Fant  took  posses- 
sion of  the  storehouse  on  the  1st  day  of  Jan- 
uary, 1874.  From  that  time  to  the  time  of 
his  death,  in  1889,  he  paid  taxes,  insurance, 
and  repairs,  and  received  the  refits  and  prof- 
its, of  the  bouse.  In  1878  the  house  was 
burned  down,  and  he  built  it  as  before,  using 
for  that  purpose  the  full  amount  of  an  in- 
snrance  p<dicy  on  the  house  and  $1,000  which 
he  borrowed  from  Mrs.  M.  A.  Mcintosh;  and 
to  secure  Mrs.  Mcintosh  he  executed  a  trust 
deed  to  her  on  the  storehouse.  Mrs.  Mc- 
intosh died  in  1882,  leaving  all  her  property 
to  Lola  Mcintosh,  a  minor,  and  W.  H.  Bogle 
was  appointed  her  guardian,  and  took  pos- 
session of  the  Fant  note  and  trust  deed  as 
Bocb.  May  14, 1888,  Dr.  J.  C.  Fant  executed 
a  renewal  note  and  trust  deed  to  Lola  Mc- 
intosh, the  note  reciting  that  it  was  In  re- 
newal of  the  original  note  to  Mrs.  Mcintosh 
and  the  amount  of  Interest  in  arrears.  This 
note  and  trust  deed  was  afterwards  trans- 
fwred  to  A.  C.  Fant  tor  value.  Dr.  Fant 
died  in  1889,  leaving  all  his  property  to  Mrs. 
A.  E.  Fant,  and  Mrs.  Fant  took  possession  of. 
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the  Btor«hoTise,  and  has  remained  In  posses- 
sion ever  since,  receiving  the  rents  and  prof- 
its, and  paying  taxes,  insurance,  and  other 
expenses.  March  15, 1890,  Iley  W.  Fant  filed 
his  original  bill  in  the  chancery  court  of 
Noxnbee  county  against  Lola  Mcintosh  and 
Mrs.  A.  £.  Fant,  setting  up  the  circum- 
stances and  details  of  the  purchase  of  the 
Bt(n?ehou8e  and  lot  and  the  fact  of  the  Mc- 
intosh loan  and  trust  deed.  The  bin  prayed 
the  court  to  declare  a  resulting  trust  in  favor 
of  complainant  to  the  extent  of  onethlrd  In- 
terest in '  the  house  and  lot,  and  that  the 
Mcintosh  deed  of  trust  be  declared  inferior 
to  his  rights  and  Interest,  and  for  an  ac- 
coonting  of  the  rents  and  profits.  Mrs. 
Fant  and  Lola  Mcintosh  answered  the  bill, 
setting  up  the  fact  of  the  refusal  of  the  court 
to  recognize  or  ratify  the  action  of  the  guard- 
Ian  in  the  matter  of  the  Buck  &  Beauchamp 
loan,  alleging  that  I.  W.  Fant  had  been  paid 
In  taU,  and  that  Mrs.  Mcintosh  was  a  bona 
fide  purchaser  for  value  without  notice.  No- 
vember, 1892,  complainant  filed  an  amended 
bill,  alleging,  among  other  things,  that  the 
trust  deed  to  secure  the  Mcintosh  loan  had 
never  been  renewed,  and  that  the  Indebted- 
ness-was barred  by  the  s^tute  of  limitation. 
Mrs.  Fant  and  A.  O.  Fant  answered,  denying 
the  allegation  that  the  trust  deed  had  not 
been  renewed.  S.  P.  Fant,  in  the  mean  time, 
bad  filed  his  petition,  setting  up  the  facts  In 
regard  to  the  guardianship  and  the  purchase 
of  the  house  and  lot,  the  Mcintosh  loan,  eta, 
as  alleged  in  I.  W.  Fant's  bill,  claiming  the 
right  to  elect  whether  to  claim  an  accounting 
from  bis  guardian  for  his  money  or  to  claim 
an  interest  In  the  house  and  lot,  and  elected 
to  claim  an  Interest  in  the  house  and  lot 
He  denied  the  fact  that  the  Mcintosh  loon 
had  been  applied  to  the  building  6f  the  house 
In  1879,  and  alleged  that  the  debt  had  be- 
come barred  by  limitation,  and  the  trust  deed 
had  never  been  renewed.  Mrs.  Fant  and  A. 
O.  Fant  answered  this  bill,  and  the  two 
cases  were  tried  together  by  agreement 
Pending  these  proceedings,  L  W.  Fant  died, 
and  the  cause  was  revlveia  In  the  name  of 
James  Dunbar,  administrator.  The  chancel- 
lor rendered  his  decree  in  both  cases,  in 
which  he  makes  the  following  findings:  "(1) 
That  the  gnardlan,  soon  after  November  3, 
1871,  received  $3,660.25  belonging  to  his  three 
wards;  that  he  kept  It  loaned  out  at  10  per 
cent  interest  until  January,  1874;  that  he 
then  accepted  the  house  and  lot  In  controvei> 
sy  in  Ilea  of  principal  and  interest  due  on 
the  loan;  that  the  deed  conveying  the  house 
and  lot  was  made  to  Dr.  J.  C.  Fant  In  his  in- 
dividual right,  but  that  the  consideration  was 
the  money  of  his  wards;  that  the  guardian 
received  the  rents  of  the  building  up  to  the 
year  1887,  when  it  was  burned;  that  he  built 
another  house  on  the  same  lot,  and  received 
the  rents  on  It  to  the  time  of  his  death;  that 
tae  paid  all   taxes,  insurance,   and  repairs. 


and  received  the  rents  and  Insurance  paid 
on  It;  that  he  borrowed  from  Mrs.  Mcintosh, 
In  September,  1880,  |1,000,  and  gave  a  deed 
of  trust  on  the  house  and  lot  to  secure  its 
payment;  that,  at  the  time  he  borrowed  the 
$1,000,  the  legal  and  equitable  title  to  the 
property,  so  far  as  Mrs.  Mcintosh  loiew,  was 
in  Dr.  X  O.  Fant,  and  that  Mrs.  Mcintosh 
was  a  bona  fide  Incumbrancer  for  value 
without  notice,  as  against  complainants;  that 
Mrs.  Mcintosh  died,  leaving  the  note  to  Lola 
Mcintosh;  that  prior  to  May  14,  1S88,  the 
note  to  Mrs.  Mcintosh  became  barred  by 
the  statute  of  limitation;  that  on  May  14, 
1888,  Dr.  J.  0.  Fant  executed  a  new  note  for 
the  amount  due,  and  executed  a  deed  of  trust 
to  secure  the  new  note;  that  Lola  Mcin- 
tosh (the  holder  of  the  new  note  and  trust 
deed)  did  not  occupy  the  position  of  a  bona 
fide  holder  for  value  against  complainants; 
and  that  the  new  note  was  only  binding  on 
the  estate  of  Dr.  J.  C.  Fant  (2)  That  the 
estates  of  Bey  W.  Fant  (he  having  died 
pending  the  litigation)  and  S.  P.  Fant  are 
each  entitled  to  one-third  interest  in  the 
house  and  lot  and  the  rents  and  Insurance 
on  the  house."  The  two  causes  were  re- 
ferred to  a  master  to  state  an  account  be- 
tween Dr.  J.  C.  Fant  and  the  complainants 
in  accordance  with  the  findings  of  the  de- 
cree. The  decree  directs  the  master,  in  stat- 
ing the  account,  to  begin  with  the  year  1874, 
and  to  make  annual  rests,  and  directs  him 
to  charge  Interest  upon  annual  balances  at 
the  rate  of  10  per  cent  par  annum  when  in 
favor  of  complainants,  and  at  6  per  cent 
when  in  favor  of  Dr.  Fant  It  directs  the 
master  to  charge  I.  W.  Fant  with  one-third 
of  the  |1,(X)0  borrowed  from  Mrs.  Mcintosh, 
but  to  make  no  .charges  as  to  said  sum 
against  S.  P.  Fant  From  this  decree,  Mrs. 
A.  E.  Fant  and  A.  C.  Fant  appealed. 

A.  C.  Bogle,  for  appellants.  Rives  &  Rives, 
for  appellees. 

COOPER,  J.  On  the  evidence  it  is  entire- 
ly certain  what  part  of  the  purchase  price 
of  the  lot  described  In  the  pleading  and  evi- 
dence was  the  money  of  his  wards,  and 
what  part  was  the  money  of  Dr.  Font;  the 
guardian.  Under  these  circumstances,  his 
wards  had  the  right,  at  their  election,  to 
charge  their  money,  with  interest,  upon  the 
lot,  or  to  take  an  interest  therein  proportion- 
ate to  the  amount  of  their  money  that  went 
into  it,  as  compared  to  the  purchase  price. 
They  haye  not  the  right  to  elect  to  take  the 
entire  Interest  in  the  property,  for  that  would 
be  to  appropriate,  not  their  own,  but  the 
property  of  the  guardian.  Before  making 
their  election,  the  wards  are  entitled  to  have 
accounts  stated  In  both  aspects,  and,  being 
thus  advised,  to  elect  that  which  Is  the  more 
beneficial  to  them.  Decree  reversed,  and 
cause  remanded. 
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WADDELIi  T.  LATHAM  et  aL 

(Supreme  Court  of  Mississippi.    Jan.  8,  1S94.) 

Deeds — Resoissiox— Evidbsoe — Action  fob 

Price. 

1.  One  A.  executed  to  defendant  a  waiv 
ranty  deed  of  land,  receirlng  his  note  in  con- 
sideration therefor,  but  retained  the  deed.  D»- 
fendant  took  possession  of  and  improved  the 
land,  and,  afterwards  discoTering  a  defect  in 
the  title,  the  deed  was  handed  him  for  inveati- 

fation.  Thereafter,  A.  became  insdvent,  and 
efendant  recorded  the  deed.  Held  that,  tfaou^ 
no  delivery  of  the  deed  was  intended,  A.  cotud 
treat  it  as  such,  and  that,  in  an  action  to  sdl 
the  land  to  pay  the  note,  the  burden  was  on 
defendant  to  show  an  invalid  title. 

2.  The  fact  that  the  title  is  imperfect  In 
written  muniments  will  not  entitle  him  to  re- 
scind where  it  is  supported  by  possession  suffi- 
cient in  time  and  in  character  to  cure  all  de- 
fects. 

Appeal  from  chancery  court,  Coahoma  coun- 
ty;  W.  B,  Trigg,  Chancellor. 

Bill  by  Latham,  Alexander  &  Co.  against 
B.  B.  Waddell  on  a  note,  and  to  have  the 
bond  for  which  It  was  given  In  paymoit 
sold  to  satisfy  the  decree  thereon.  From  a 
Judgment  for  plaintiff's,  defendant  apjteals. 
Affirmed. 

In  1886  Thomas  H.  Allen,  a  resident  of 
Memphis,  Tenn.,  and  who  was  reported  at 
that  time  to  be  wealthy,  and  perfectly  sol- 
vent, owned  a  plantation  in  Coahoma  comity, 
Miss.,  known  as  the  "Butler  Place."  In  June, 
1886,  B.  B.  WaddeU,  who  was  then  in  the 
employ  of  Allen,  and  who  had  been  sent  by 
Mr.  Allen  to  look  after  this  place,  wrote  to 
Mr.  Allen,  offering  to  buy  the  place;  offering 
him  $4,000,  payable  in  five  years,  provided 
Mr.  Allen  would  lend  him  $1,000  to  improve 
it  This  was  accepted  by  Allen,  and  he  ex- 
ecuted a  warranty  deed  to  Waddell  for  said 
place,  reciting  in  the  deed  a  cash  considera- 
tion of  $4,000;  and  Waddell  executed  his 
promissory  note  to  Allen  for  $4,000,  payable 
In  five  years,— Interest  payable  annually.  The 
deed  was  not  recwded,  but  was  left  with  Al- 
len. Waddell  took  possession  of  the  place, 
and  began  cultivating  and  improving  it  Up- 
on investigation,  Waddell  found  that  Allen's 
title  to  the  place  was  defective,  and  so  wrote 
blm.  Mr.  Allen,  at  this  time,  was  solvent 
In  the  mean  time  the  deed  had  been  handed 
to  Waddell  for  the  pmrose  of  investigating 
the  title  to  the  land.  Afterwards,  Allen  be- 
came Insolvent,  and  made  an  assignment  of 
all  his  property  for  the  benefit  of  his  cred- 
itors. Waddell,  on  learning  this.  Imme- 
diately filed  the  deed  for  record  In  Coahoma 
county.  Miss.  In  November,  1890,  Allen  filed 
his  bill  in  the  chancery  court  of  Coahoma 
county  against  Waddell,  on  said  note,  asking 
a  decree  against  Waddell  toe  the  amount  of 
the  note,  with  Interest  and  that  the  land 
comprising  said  Butler  place  be  sold  to  sat- 
isfy said  decree.  Waddell  filed  his  answer 
to  said  bm,  and  made  his  answer  a  cross 
bill.  In  which  he  sets  up  the  fact  that  Allen 
bad  vrarranted  the  title  to  the  Umd  sold  him, 
and  at  that  time  Allen  was  solvent  and  that 


It  was  the  Intention,  In  selling  said,  land  to 
him,  that  be  should  have  such  title  as  be 
could  procure  a  loan  upon  the  land  with,  and 
that  the  title  to  all  the  land  was  very  de- 
fective, and  that  to  part  of  the  land,  which 
was  right  in  the  center  of  the  place,  Allen 
had  no  title  whatever,  and  that  said  All«i 
was  now  Instdvent  and  his  warranty  in  said 
deed  was  WOTthless;  and  asked  the  court 
that  said  Allen  be  first  required  to  make  and 
tender  him  a  deed  conveying  a  perfect  title 
to  said  land,  before  being  entitled  to  a  decree 
tor  the  purchase  money  thereof  and  a  sale  of 
the  land.  The  cross  blU  also  alleged  that  It 
was  the  Intention  to  convey  all  of  said  Butler 
place,  and  that  said  deed  did  not  Include  a 
part  of  said  place,  and  that  this  land  should 
be  included  in  any  decree  the  court  might 
render.  T.  H.  Allen  answered  this  cross  bUl, 
denying  most  of  the  material  allegations 
thereof.  Waddell  claimed  that  under  his 
general  prayer  for  relief,  he  was  entitled  to 
a  rescission  of  his  contract  of  purchase,  on 
the  ground  of  the  failure  of  Allen's  title,  and 
his  insolvency,  defeating  the  purpose  for 
which  the  deed  was  given.  In  the  mean 
time  one  of  Allen's  creditors  had  filed  an  at- 
tachment against  him,  garnished  Waddell, 
and  seized  the  land  in  question.  In  Novem- 
ber, 1892.  Latham,  Alexander  &  Co.,  a  New 
York  firm,  filed  their  petition  in  said  cause, 
which  was  then  before  the  chancellor,  in  va- 
cation, under  advisement  in  which  they  set 
up  that  on  June  20,  1892,  Thomas  Allen  had 
transferred  said  land  note  of  B.  B.  Waddell 
to  them,  and  that  they  were  then  the  owners 
and  holders  of  said  note,  and  asked  to  be 
permitted  to  file  an  amended  and  supplemen- 
tal bill  In  ,sald  cause,  setting  up  their  rights 
In  the  premise.  An  order  was  made  by  the 
chanc^or,  remanding  the  cause  to  rules,  with 
leave  for  petitioners  to  file  their  supplemental 
bUl,  and  to  substitute  themselves  as  com- 
plainants. In  their  amended  bill  they  set  up 
substantially  what  Allen  did  in  his  bill,  with 
the  additional  fact  that  the  note  had  been 
transferred  to  them  by  Thomas  H.  Allen. 
They  asked  that  a  decree  be  rendered  in  their 
favor  against  Waddell,  and  decreeing  the 
land  to  be  sold  to  satisfy  same.  Waddell, 
In  his  answer,  denies  that  Allen  was  owner 
in  fee  simple  of  the  lands  comprising  the 
Butlrar  place,  at  the  time  they  were  sold  to 
him.  He  denies  that  Latham,  Alexander  & 
Co.  were  then  the  equitable  owners  of  said 
note,  or  that  it  had  been  assigned  to  them, 
and  denies  their  right  to  come  into  court  to 
have  a  decree  to  sell  said  land  to  pay  said 
note,  and  then  makes  his  answer  a  cross  bill, 
and  alleges  that  Thomas  H.  Allen  is  insolvent 
and  was  at  the  time  he  filed  his  original  bill, 
and  that  nothing  can  be  made  out  of  him 
by  execution  at  law.  He  sets  out  the  con- 
ditions which  induced  him  to  buy  the  place, 
and  that  at  the  time  Allen  made  him  a  war- 
ranty deed  he  was  perfectly  solvent  and  his 
warranty  good,  and  that  the  title  to  said 
land  was  not  good,  and  especially  as  to  a 
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part  of  It,  which  rung  through  the  center  of 
said  place,  and  that  without  said  part  be 
would  not  have  purchased  the  place.  He  fur- 
ther states  that  he  has  Improved  the  place, 
making  it  now  goite  a  valuable  place,  and 
that  owing  to  the  purpose  for  which  he  pur- 
chased the  place  having  failed,  by  reason  of 
the  defective  title  of  the  land,  and  that  his 
vendor  is  now  h(^>ele88l7  insolvoit,  and  his 
warranty  worthless,  he  asks  the  court  to  re- 
scind his  contract  of  purchase  of  the  land,  for 
the  aforesaid  reason,  and  to  order  an  account 
taken,  charging  him  with  reasonable  rents, 
and  crediting  him  with  improvements,  taxes, 
etc.  He  furtlier  sets  up  the  fact  that  he  has 
been  garnished  by  one  of  Allen's  creditors, 
and  asks  that  the  court  consolidate  this  cause 
with  that  cause,  as  far  as  is  necessary  to  pro- 
tect him  in  both  cases.  Latham,  Alexander 
&  Co.,  In  their  answer,  admit  the  insolvency 
of  Thomas  H.  Allen,  and  that  he  has  no  paper 
title  to  part  of  said  land.  They  ask  for  a 
decree  against  Waddell,  and  for  the  sale  of 
the  land.  Trial  was  bad  upon  this  amended 
bm,  answer,  and  cross  bill,  and  answer  to 
the  cross  bill.  On  the  hearing  the  court  be- 
low decreed  that  Latham,  Alexander  &  Go. 
were  then  the  owners  of  said  note,  that  it 
bad  not  been  paid,  and  decreeing  that  Waddell 
pay  the  same  in  some  short  time,  and,  in  de- 
fault thereof,  that  a  special  commissioner  be 
appointed  to  sell  all  the  land  which  was  in- 
cluded In  sold  deed,  also  that  part  of  the 
Butler  place  which  had  never  been  in  said 
deed,  to  pay  said  note.  From  this  decree,  B. 
B.  Waddell  appealed. 

St  John  Waddell,   for  appellant    D.  A 
Scott  for  appellees. 

COOPBR,  X  It  Is  far  too  late  for  the  ap- 
peilant  to  set  up  the  claim  that  be  Is  the 
pnrchasor  of  the  lands  under  an  executory, 
and  not  an  executed,  contract  Doubtless, 
that  was  the  attitude  it  was  intended  for  him 
to  occupy;  and,  when  the  deed  was  intrusted 
to  Urn,  it  was  not  Intended  to  be  ddivered 
by  the  grantor.  But  the  appellant  put  It 
to  record;  refused  to  restore  the  status  quo^ 
upon  the  ground  that  to  do  so  would  be  an 
admission  that  the  grantor  had  Justly  lost 
confidence  In  him;  occupied  and  leased  the 
land  for  many  years;  and  finally,  by  his 
BW<Hii  answer  and  cross  bill,  unequivocally 
asserted  tbat  the  delivery  of  the  deed  was 
absolute  and  uncondltlonaL  Though  what 
was  done  was  not  Intended  by  the  grantcar 
as  a  delivery  of  the  deed,  he  had  the  right 
to  treat  it  as  a  delivery,  by  reason  of  the  caor 
duct  of  appellant  and  to  exhibit  his  bill  to 
foreclose  the  lien  for  the  purchase  price.  It 
BoitB  the  appellant  now  to  occupy  the  Inoon- 
aistent  attitude  of  a  purchaser  under  an  ex- 
ecntwy  contract  for  the  reason  that  If  be 
can  occupy  this  relation.  It  will  devolve  tip<« 
cmnplalnant  the  burden  of  proving  a  good 
title  to  the  lands  sold,  before  he  can  call  on 
appellant  to  consummate  the  contract  and 
pay  the  purchase  price.  But  since  appel- 
▼.1580.no,2— 8 


lant  cannot  now  be  treated  otherwise  than  as 
a  vendee  in  the  undisturbed  and  undisputed 
possession  of  tlie  land,  it  devolves  on  him  to 
show  clearly  the  defect  of  title  relied  on  by 
blm.  The  grantor  being  confessedly  insol- 
vent a  court  of  equity  wiU  refuse  to  compel 
the  grantee  to  pay  the  purchase  price,  al- 
though he  has  not  been  evicted,  if  it  is  made 
to  appear  that  the  title  is  invalid.  Johnson 
▼.  Jones,  13  Smedes  &  M.  680;  Kilpatrick  v. 
Dye,  4  Smedes  &  M.  289;  McDonald  v.  Green, 
9  Smedes  &  M.  138;  WaUes  v.  Cooper,  24 
Miss.  208;  Oartman  v.  Jones,  Id.  234;  MiUer 
V.  Lamar,  43  Miss.  383.  But  the  defendant 
must  clearly  show  the  defect  of  title,  and 
that  If  sued,  he  cannot  maintain  his  possea- 
Blon.  Moss  V.  Davidson,  1  Smedes  &  M.  112; 
Green  t.  McDonald,  13  Smedes  &  M.  445; 
Ayres  t.  Mitchell,  3  Smedes  &  M.  683;  Mo- 
Donald  T.  Green,  9  Smedes  &  M.  138.  The 
appellant  failed  to  show  the  invalidity  of  the 
title  of  the  grantor.  At  most  be  has  shown 
a  title  Imperfect  in  written  muniments,  but 
supported  by  possession  certainly  sufficient 
in  time,  and  probably  in  character,  to  cure 
all  defects.  Connsd  is  mistaken  In  stating 
that  the  pleadings  admit  that  by  acddoit 
a  part  of  the  land  Intended  to  be  conveyed 
was  omitted  from  the  deed,  and  that  with- 
out cMTecting  this  error,  the  court  has  de- 
creed a  sale,  not  only  of  the  land  described  in 
the  deed,  but  of  that  omitted.  The  final  de- 
cree directs  the  grantor  to  convey  this  land 
within  20  days  from  the  date  of  the  decree, 
and,  in  default  thereof,  that  the  clerk  of  the 
court  acting  as  commissioner,  shall  make  the 
conveyance.  We  find  no  error  in  the  decree, 
and  It  is  affirmed. 


(71  Hln.  1009) 
WHITNBIT  V.  HANOVER  NAT.  BANK  et  aL 
(tivo  cases.    Nos.  7,459,  7,749). 

SAME  V.  BANK  OF  GREENYILLB  et  al. 
(No.  7,480.) 

(Supreme  Court  <rf  Mississippi.     April  9,  1894.) 

Banks— RBCBivww—AppoiNTMEKT—JnRiBDioTioH 

— COLI/ATBRAL  ATTAOK — K<jnlTT — PABTIES. 

1.  One  cannot  be  made  a  defendant  to  a 
bin  in  equity  on  his  own  application,  against 
the  objection  of  the  complainant 

2.  In  the  absence  of  statutory  authority, 
the  ai^intment  of  a  receiver  for  a  bank  on  Its 
ex  parte  application  is  void,  and  therefore  can 
be  assailed  collaterally. 

3.  Under  Const  1890,  S  147,  providing  that 
no  judgment  or  decree  shall  be  reversed  or  an- 
nulled on  the  ground  of  want  of  jurisdiction.  In 
that  there  was  a  mistake  as  to  whether  the 
cause  was  of  equity  or  common-law  juiiadle- 
tion,  the  appointment  by  a  chancery  court  of  a 
receiver  for  the  proper^  of  a  bank,  where  the 
bank  has  abandoned  it  at  the  suit  of  a  general 
creditor,  cannot  be  attacked  on  the  groimd  that 
the  creditor  should  first  have  obtained  a  Judg- 
ment at  law. 

Appeal  from  chancery  court  Washington 
county;  W.  R.  Trigg,  Chancellor. 

Proceedings  between  George  Q.  Wbitn^ 
and  the  Hanover  National  Bank  and  others 
rdatlre  to  the  funds  of  the  Bank  of  Green- 
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vflle.     From  three  advorse  decrees,  Whitney 
appeals.     Affirmed. 

Nugent  &  McWillle  and  S.  H.  King,  for  ap- 
I>ellant.    Merger  &  Percy,  for  appellees. 

CAMPBELL,  O.  X  tniese  three  cases 
were  argued  and  submitted  together,  and 
win  be  BO  considered.  Their  history  is  this: 
The  Bsaak  of  Greenville  was  found  to  be  In- 
solvent,  and  came  to  a  stop,  on  the  22d  day 
of  December,  1891,  when  the  directors,  head- 
ed by  the  president,  applied,  by  petition  to 
the  chancellor,  to  take  charge  of  the  assets 
of  the  bank,  by  appointing  a  receiver  to  col- 
lect and  manage  its  affairs.  The  chancellor 
appointed  the  president  of  the  bank  receiv- 
er, and,  on  his  application,  enjoined  all  per- 
sons from  proceeding  by  suit  against  it 
The  receiver  appointed  entered  upon  his  du- 
ties as  designated,  and  continued  until  he 
resigned,  on  the  6th  of  July,  1892.  On  the 
11th  July,  1892,  the  Hanover  National  Bank 
and  other  creditors  of  the  Bank  of  Green- 
ville exhibited  their  bill,  in  the  chancery  court 
in  which  the  receiver  had  been  appointed, 
against  the  Bank  of  Greenville,  and  averred 
the  foregoing  facts,  and  that  since  the  22d 
December,  1801,  the  officers  and  directors 
of  the  bank  had  ceased  to  manage  It,  and 
that  its  affairs  had  been  managed  wholly 
by  Pollock,  as  receiver,  who  had  collected 
a  large  sum  of  money  due  said  bank,  and 
that  the  appointment  of  another  receiver 
was  necessary  for  the  preservation  of  the 
assets  of  the  bank  and  the  protection  of  the 
rights  of  its  creditors;  with  other  specific 
allegations,  designed  to  show  the  necessity 
for  the  immediate  appointment  of  a  receiv- 
er. Upon  due  notice  to  the  defendant  a  re- 
ceiver was  apx>ointed  in  this  proceeding  on 
the  18th  July,  1892,  and  the  former  receiver 
was  directed  to  deliver  to  him  all  the  assets 
of  the  bank  in  his  hands.  On  July  23,  1892, 
George  Q.  Whitney  and  others,  creditors  of 
the  Bank  of  Greenville,  united  In  a  bill 
against  the  bank  and  O.  D.  Thomas,  who 
had  qualified  and  was  acting  as  receiver  by 
virtue  of  his  appointment  on  July  ISth,  and 
against  other  defendants,  in  said  chancery 
court  This  bill  set  forth  the  suspension  of 
the  bank  on  the  22d  December,  1891,  and 
the  appointment  by  the  chancellor  of  Pollock 
as  receiver  on  the  application  of  the  presi- 
dent and  directors  of  the  bank,  and  that  Pol- 
lock took  exclusive  control  of  all  the  assets 
of  the  bank,  and  acted  as  receiver,  but  that 
defendant  Thomas,  at  the  time  of  exhibiting 
said  bill,  claimed  to  be  receiver  of  said  bank 
by  virtue  of  an  appointment  by  the  chan- 
cellor of  said  court;  that  the  application 
to  the  chancellor  on  December  22,  1891,  and 
all  the  proceedings  had,  including  the  pro- 
curement of  the  appointment  of  Thomas  as 
receiver,  were  devices  to  hinder,  delay,  and 
defraud  creditors,  and  "Invalid  and  void." 
Discovery  was  sought  by  the  bill  as  to  all 
the  assets  of  the  bank,  of  whatever  kind. 


and  a  lien  upon  them  prayed  to  be  estab- 
lished from  the  date  of  filing  the  bill,  and 
their  appropriation  to  the  demands  of  the 
complainants.  The  Bank  of  Greenville  in- 
terposed a  plea  to' this  bill  of  the  proceed- 
ing by  the  Hanover  National  Bank  et  al.  v. 
Bank  of  Greenville,  and  the  appointment  In 
that  case  of  Thomas  as  receiver,  and  that  he 
bad  qualified  as  such,  and  was  In  posses- 
sion of  the  assets  of  the  bank  under  that 
appointment,  and  relied  on  this  plea  as  a 
bar  to  the  blU  filed  23d  July,  1892.  The 
plea  was  set  down  for  hearing  upon  its  suffi- 
ciency, and  was  sustained,  and  the  bill  dis- 
missed. From  that  decree  an  appeal  was 
taken,  and  case  No.  7,400  on  the  docket  of 
this  court  is  that  appeaL  - 

On  October  4,  1892,  George  Q.  Whitney 
petitioned  the  chancery  com't  of  Washing- 
ton county,  in  which  these  cases  were  pend- 
ing, and  which  had  been  consolidated,  set- 
ting forth  that  he  was  a  creditor  to  a  large 
amount  of  the  Bank  of  Greenville,  and  had 
recovered  judgment  for  a  large  sum  against 
It  in  the  court  of  the  United  States  at  Vicks- 
burg,  Miss.,  July  28.  1892,  which  had  been 
duly  enrolled,  and,  be  claimed,  was  a  para- 
mo\mt  lien  on  all  the  assets  of  said  bank, 
notwithstanding  all  the  various  proceedings 
in  the  said  ctiancery  court,  which  are  set 
forth  with  detailed  particularity,  and  de- 
nounced as  void,  and  no  obstacle  In  law  to 
the  application  of  the  assets  of  the  bank  to 
the  claim  of  the  petitioner,  who  prayed  to 
be  allowed  to  be  made  a  party  defendant 
to  said  cause.  At  the  same  time  he  present- 
ed a  petition  and  bond  for  removal  of  said 
cause,  in  which  he  prayed  to  be  made  a  de- 
fendant to  the  United  States  court  at  Vicks- 
burg.  The  complainants  in  the  cause  In 
which  Whitney  sought  to  Intervene  as  a  de- 
fendant opposed  his  application,  and  it  was 
denied  by  the  court,  and  from  this  he  ap- 
pealed, and  that  appeal  is  contained  In  No. 
7,459  on  the  docket  of  this  court 

Defeated  in  his  effort  to  be  made  a  de- 
fendant as  stated,  Whitney  made  an  abor- 
tive effort  to  have  the  United  States  court 
at  VIcksburg  take  charge  of  his  suit  and 
enforce  his  claim  to  be  paid  out  of  the  as- 
sets of  the  Bank  of  Greenville  In  preference 
to  other  creditors;  but  with  that  we  have  no 
concern,  and  state  the  fact  hi8t(»rically  only, 
being  in  the  record  before  us.  On  February 
6,  1893,  Whitney,  who  had  been  baflled  In 
all  his  efforts  to  obtain  payment  as  a  cred- 
itor entitled  to  precedence  out  of  the  assets 
of  the  Bank  of  Greenville,  exhibited  an  orig- 
inal bill  in  the  chancery  court  of  Washington 
county  against  the  complainants  bi  the  bill 
of  the  Hanover  National  Bank  and  others 
against  the  Bank  of  Greenville,  exhibited 
July  11,  1892,  and  the  Bank  of  Greenville 
and  W.  A.  Pollock,  receiver,  and  G.  D. 
Thomas,  receiver.  In  this  bill  is  narrated 
with  detail  the  history  of  the  dealing  by  and 
with  the  bank  from  the  time  of  its  suspen- 
sion and  talcing  refuge  ftom  creditors  in  the 
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chancery  court  to  the  flUng  of  this  bill,  which 
also  relates  the  persistent,  but  inefCectual,  ef- 
forts of  the  complaluont,  in  state  and  federal 
courts,  to  secure  recognition  of  bis  right,  as 
claimed,  to  be  first  paid  out  of  the  assets  of 
the  Bank  of  Greenville.  It  assails  the  ac- 
tion of  the  chancery  court  of  .Washington 
county  as  T<dd  for  want  of  Jurisdiction  over 
the  subject-matter  dealt  with,  and  seeks  to 
vacate  all  orders  that  stand  in  his  way,  and 
the  payment  of  Ids  as  a  preferred  claim  out 
of  the  effects  of  the  l>ank.  The  bill  seeks  in- 
Jimction,  which  was  obtained.  This  bill  was 
answered,  and  most  of  its  allegations  admit- 
ted, but  the  claim  mode  by  It  to  the  right  of 
the  complainant  to  priority  of  payment  out 
of  the  assets  of  th^  bank  was  denied.  A  mo- 
tion was  made  to  dissolve  the  injunction,  and 
some  affidavits  were  taken,  and  some  facts 
were  agreed  on  for  the  iieoring  of  the  motion 
to  dissolve,  and  it  was  agreed  that  the  case 
should  be  heard  on  the  motion  to  dissolve, 
and  for  final  decree  on  such  bearing.  The  re- 
spondents gave  notice  of  a  claim  for  damages 
to  be  allowed  on  dissolution  of  the  injunction 
to  amount  of  $2,500  for  attorney's  fees  in  de- 
fense of  the  suit  The  case  was  heai-d  in  ac- 
cordance with  the  agreement,  and  a  decree 
was  made  dissolving  the  injunction,  dismiss- 
ing the  bill,  and  awarding  damages  against 
the  complainant  in  the  sum  of  $2,000  as  attor- 
ney's fees,  the  decree  reciting  that  the  court 
had  heard  testimony  in  open  court  as  to  the 
attorney's  fees,  and  taxed  the  costs  against 
the  complainant,  who  appealed,  and  tiiis  is 
No.  7,749  of  the  docket  of  this  court 

From  this  complete  but  succinct  history  of 
this  litigation,  as  disclosed  in  voluminous 
form  in  the  three  coses  before  us,  it  fs  ap- 
parent that  the  only  question  presented  for  de- 
cision by  the  appeal  in  No.  7,459  is  as  to  the 
propriety  of  the  action  of  the  court  iu  refus- 
ing to  permit  Whitney  to  intervene  as  a  de- 
fendant in  the  case  of  Hanover  National 
Bank  et  aL  v.  Bank  of  Greenville,  against  the 
objection  of  the  complainants,  who  protested 
earnestly  against  it  The  court  did  right  in 
this  refusal  "No  such  practice  is  known  in 
equity  as  making  a  persoc  s  defendant  to  a 
suit  uiton  ids  own  application  over  the  objec- 
tion of  the  complainant"  1  Baniell,  Ch.  PI. 
&  Pr.  287,  note  2,  and  cases  cited;  Stretch 
▼.  Stretch,  2  Tenn.  Ch.  140,— where  the  sub- 
ject is  fully  treated,  and  the  action  of  the 
court  in  the  case  Imfore  us  is  fully  vindicated 
on  priocipie  and  authority. 

The  question  presented  by  cases  7,460  and 
7,749  is  whether  the  chancery  court  of  Wash- 
ington county  was  so  wanting  in  Jurisdiction 
of  the  case  of  Hanover  National  Bank  and 
others  exhibited  against  the  Bank  of  Green- 
ville, July  11, 1S92,  as  to  render  its  action  in 
the  case  void,  and. liable  to  l>e  assailed  col- 
laterally, and  treated  as  a  nullity,  whenever 
and  however  called  in  question;  for,  if  it  be 
conceded  that  the  action  of  the  court  was  er- 
roneous, unless  it  was  void,  the  fact  that  it 
bad  assumed  Jmrisdiction,  and  taken  control 


of  the  assets  of  the  Bank  of  Greenville,  and 
appointed  a  receiver  in  the  case,  was  an  an- 
swer to  the  original  bill  exhibited  by  Whit- 
ney and  others  on  the  23d  July,  1S92,  and 
likewise  to  Whitney's  bill  of  February  6, 
1893.  We  regard  the  action  of  the  chancel- 
lor on  the  22d  December,  1891,  appointing  a 
receiver  on  the  ex  parte  application  of  the 
directors  of  the  bonk,  and  his  subsequent  ac- 
tion in  pursuance  of  tiiat  appointment,  as 
utterly  void,  and  of  no  legal  effect  It 
could  be  assailed  collaterally,  and  disre- 
garded with  impunity,  by  anybody.  The 
proposition  that  an  iasolr^it  debtor  can  take 
refuge  in  a  chancellor's  decree  on  his  or  its 
own  application,  and  obtain  protection  against 
pursuing  creditors,  who  may  be  enjoined 
from  pursuing  their  ordinary  remedies,  is 
without  foundation.  We  cannot  account  for 
the  mistake  fallen  into  in  the  proceeding  of 
December  22,  1891,  and  all  that  was  done  un- 
der it,  except  by  silt)posIng  that  what  is  pro- 
vided for  by  statute  in  other  states  was  con- 
sidered admissible  in  the  absence  of  statute 
in  this  state.  The  suit  of  Hanover  Bank  et 
al.  V.  Bank  of  Greenville,  instituted  July  U, 
1892,  is  evidence  of  the  fact  that  it  was  con- 
sidered necessary  to  strengthen  the  grasp  of 
the  chancery  court  on  the  assets  of  the  bank, 
and  that  it  was  a  timely  proceeding  for  the 
purpose  of  the  complainants  in  that  suit,  for 
it  results  from  what  we  have  said  that  all 
that  went  before  was  of  no  legal  validity; 
and,  but  for  that  suit,  there  would  have  been 
no  barrier  to  his  proper  proceedipg  by  any 
creditor,  the  injunction  issued  io  the  con- 
trary notwithstanding.  But  If  the  court  was 
not  wholly  without  Jurisdiction  in  thati  suit, 
it  was  inadmissible  to  inject  into  it  other 
suits,  as  sought  to  be  done  by  the  bUl  of  July 
23,  1892,  and  that  of  February  6,  1803. 

The  question,  then,  is  as  to  the  case  of 
Hanover  Bank  et  al.  v.  Bank  of  Greenville, 
begun  by  original  bill  July  11,  1892.  Was 
the  action  of  the  coiu't  as  to  that  case  void? 
It  is  to  be  observed  that  the  bill  in  that  case 
is  not  one  to  Secure  any  priority  or  advan- 
tage to  the  complainant  in  it,  to  the  injury  of 
other  creditors,  but  it  Is  for  all  creditors  of 
the  Bank  of  Greenville,  as  shown  by  its 
prayer  for  the  appointment  of  a  receiver  to 
preserve  and  collect  the  assets,  and  distrib- 
ute the  money  among  all  the  creditors,  ac- 
cording to  their  rights  as  ascertained.  Thece 
was  no  time  when  Whitney  could  not  Join  In 
this  suit  as  a  complainant  or  assert  ills 
right  of  priwlty  as  claimed,  if  he  iiad  chosen 
to  do  so;  but  his  persistent  effort  was  to  ot>- 
tain  priority  over  other  creditors  and  secure 
fuU  payment,  if  the  assets  were  sufficient; 
and  he  was  unwilling  to  make  common  cause 
with  all  creditors,  but  asserting  the  voidness 
of  all  the  proceedings  in  the  cliancery  court 
as  to  these  matters,  he  sought,  as  he  had  a 
right  to  do,  to  obtain  precedence  as  a  cred- 
itor by  getting  Judgment  against  tlie  bank, 
and  enforcing  it  He  got  Judgment  and,  if 
that  entitied  him  to  I>e  paid  out  of  the  bank's 
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assets  In  the  hands  of  the  receiver,  he  might 
have  propounded  his  claim  of  priority  in  the 
chancery  comrt,  and  demanded  its  recogni- 
tion and  payment  by  an  <H:der  therefor,  but 
he  maintained  his  attitude  of  asserting  the 
nullity  of  all  the  proceedings  in  this  matter 
of  the  chancery  court,  and  attacked  them  as 
Told;  and  the  maintenance  of  his  bill  of 
February  6,  1893,  depends  on  maintaining  the 
legal  proposition  on  which  it  rests.  His 
learned  counsel  has  been  not  only  persistent, 
but  consistent,  in  the  many  methods  em- 
ployed to  obtain  tot  bis  client  an  advantage 
over  other  creditors.  It  remains  to  be  stated 
whether  or  not  he  Shall  succeed  in  securing 
the  reward  of  his  industry  in  behalf  of  his 
client  By  his  bill  of  February  6,  1893,  he 
has  pursued  the  proper  course  to  obtain  an 
adjudication  of  the  question  on  which  the 
dalm  made  by  his  client  depends.  This  bill 
attacks  the  validity  of  the  proceedings  in  the 
chancery  court  in  the  case  of  Hanover  Bank 
et  al.  V.  Bank  of  GreenvUle,  on  the  ground 
that  it  Is  not  the  province  of  a  court  of  chan- 
cery to  dissolve  a  corporation,  or  interfere 
with  the  ^Eerclse  of  its  franchise,  or  displace 
Its  officers,  or  appoint  a  receiver,  or  other- 
wise exertdse  jurisdiction  over  it,  at  the  in- 
stance of  creditors  who  have  no  Judgment 
against  it.  In  this  case  there  was  no  inter- 
ference by  the  court  with  the  bank  or  its 
franchise,  and  the  performance  of  the  ordi- 
nary functions  of  Its  officers.  There  was  no 
attempt  to  dissolve  or  restrain  the  corpora- 
tlcm.  Its  directors  had  voluntarily  surren- 
dered its  assets  to  the  keeping  of  the  chan- 
cellor, and  ceased  to  perform  their  duties  as 
to  them.  The  chancellor  had  accepted  the 
trust,  and  designated  a  receiver  to  take 
charge  of  these  assets,  and  care  for  them, 
and  had  enjoined  aU  creditors  of  the  bank 
flrom  suing  it,  and  had  proceeded  in  the  ad- 
ministration of  the  trust  he  had  accepted,  as 
tf  there  had  been  a  creditors'  bill;  and,  al- 
though this  fell  little  short  of  being  a  mere 
farce,  saved  from  it  only  by  the  seriousness 
of  the  performance  with  Judicial  gravity,  in 
good  faith,  it  was,  nevertheless,  the  condi- 
tion In  which  the  complaining  creditors  found 
the  affairs  of  their  debtor  on  the  11th  July, 
1892,  when  they  instituted  their  suit  repre- 
senting the  deplorable  conditions  existing, 
and  prayed  the  interference  of  the  chancery 
court  to  take  charge  of  the  assets  of  their 
debtor,  the  bank,  thus  abandoned  by  it,  and 
surrendered  to  the  chancellor,  who,  though 
without  authority  to  receive  them,  had  yet 
taken  control  of  them  as  if  he  did  have  the 
right  to  receive  them,  and  tiad  been  dealing 
with  them  accordingly.  The  bill  urged  the 
necessity  for  the  immediate  appointment 
of  a  receiver  for  the  preservation  of  the 
assets  of  the  bank,  which  had  suspended, 
and  ceased  to  care  for  them  since  December 
22,  1891.  It  is  tme  that  none  of  the  com- 
plainants was  a  Judgment  creditor  of  the 
bank,  and  none  bad  a  specific  lien  on  the 
assets  of  the  bank.    let  these  assets  con- 


stituted a  trust  fund.  In  a  general  sense,  for 
the  payment  of  the  creditors  of  the  bank, 
and,  having  been  abandoned  by  the  man- 
agers of  that  corporation,  and  transferred 
to  the  chancellor,  who  was  dealing  with 
them  as  of  right,  when  he  had  no  more  legal 
authority  over  them  than  a  private  individ- 
ual, who  might  have  found  them,  if  It  may 
be  said  that,  under  these  circumstances.  It 
was  erroneous  for  the  chancellor  to  entertain 
the  suit  of  general  creditors  of  the  bank, 
and  appoint  a  receiver,  It  certainly  cannot 
be  maintained  that  tlila  proceeding  was 
wholly  unauthorized  and  void,  so  as  to  be 
subject  to  collateral  attack  for  want  of  ju- 
risdiction to  entertain  the  suit  Vanfleet, 
Oollat  Attack,  i  100;  Brown  v.  Iron  Co.,  134 
U.  8.  530,  10  Sup.  Ct  604;  Mellen  T.  Iron 
Works,  131  U.  a.  352,  9  Sup.  Ct  781;  Graham 
V.  Railroad  Co.,  102  U.  S.  148;  Goodman  v. 
Winter,  64  Ala.  410;  Barbour  v.  Bank,  45 
Ohio  St  133,  12  N.  B.  5;  Rouse  v.  Bank, 
46  Ohio  St  493,  22  N.  E.  293. 

Many  other  books  ml^t  be  referred  to  In 
support  of  the  proposition  asserted,  but  if 
the  doctrine  announced  did  not  prevail  else- 
where, there  can  be  no  doubt  as  to  the  law 
here  since  the  constitution  of  1890.  By  sec- 
tion 160  of  that  instrument,  "In  all  cases 
where  said  court  [chancery]  heretofore  ex- 
ercised Jurisdiction,  auxiliary  to  courts  of 
common  law,  it  may  exercise  such  jurisdic- 
tion to  grant  the  relief  sought  although  the 
legal  remedy  may  not  have  been  exhausted, 
or  the  legal  title  established  by  a  suit  at 
law."  This  Is  In  harmony  with  the  scheme 
of  the  constitution  reversing  the  former  re- 
lations of  the  courts.  In  which  the  circuit 
court  possessed  general  jurisdiction,  and  was 
the  repository  of  the  power  to  administer 
legal  remedies,  and  the  chancery  court  had 
jurisdiction  of  certain  designated  matters, 
and  where  there  was  not  a  full,  adequate, 
and  complete  remedy  at  law.  Now  the  cir- 
cuit court  has  original  Jurisdiction  "in  all 
matters,  civil  and  criminal,  in  this  state,  not 
vested  by  this  constitution  in  some  other 
court"  Section  156.  A  residuary  grant  is 
thus  made  to  the  circuit  court  This  man- 
ifests the  itoUcy  of  enlarging  the  domain  of 
chancery,  and  limiting  that  of  the  court  of 
law.  What  may  be  the  effect  of  the  provi- 
sions mentioned  In  widening  the  scope  of  the 
courts  of  chancery  cannot  be  determined 
now,  and  Is  not  necessary  to  be  decided;  but 
that  they  will  be  influential  In  considering 
the  class  of  cases  in  which  chancery  courts 
may  entertain  jurisdiction  Is  undeniable^ 
When  we  look  to  section  147  of  the  constl- 
tutlon,  all  doubt  as  to  the  proper  resolution 
of  the  qtiestlon  presented  by  this  case  van- 
ishes. Because  of  that  section,  error  Is  not 
predlcable  of  "any  error  or  mistake  as  to 
whether  the  cause  In  which  it  was  rendered 
was  of  equity  or  common  law  Jurisdiction." 
"No  Judgment  or  decree  in  any  chancery  or 
circuit  court  rendered  In  a  civil  cause,  shall 
be  reversed  or  annulled  on  the  ground  of 


Digitized  by 


Google 


M188.) 


HOPSON  0.  LOUISVILLE,  N.  O.  &  T.  BY.  CO. 


87 


want  of  jnrlBdlction  to  render  said  Judg- 
ment or  decree;  from  any  error  or  mistake 
as  to  whether  the  cause  in  which  it  was  ren- 
dered was  of  eqvUty  or  common  law  Jurisdic- 
tion," la  the  mandate  of  the  fundamental 
law,  and  sweeps  away  all  distinction  be- 
tween equity  and  common-law  Jurisdiction, 
after  it  has  been  entertained,  in  a  civil  cause 
in  the  chancery  or  circuit  courts.  It  may 
be  an  action  of  crim.  con.,  or  for  libel  or 
slander,  or  trespass,  or  any  other  civil  cause 
In  the  chancery  court,  or  an  equity  matter 
in  a  court  of  law;  if  entertained  there,  error 
Is  not  predicablev  and  the  decree  or  Judg- 
ment shall  not  be  annulled  for  want  of  Ju- 
risdiction. The  chancellor  or  drcuit  Judge 
conclusively  and  finally  settles  the  question 
of  Jurisdiction,  as  between  equity  or  com- 
mon-law Jurisdiction,  of  the  particular  case; 
for  it  woold  be  the  height  of  absurdity  to 
hold  that,  while  error  may  not  be  affirmed 
of  it,  such  Judgment  or  decree  is  void.  The 
reason  we  do  not  apply  the  provisions  of  the 
oonstltation  mentioned  to  the  matter  of  De- 
cember 22,  1881,  and  uphold  it,  and  what 
followed,  is  that  it  was  not  a  cause.  There 
was  no  suit  or  action,  and  no  parties  plalntifF 
and  defendant,  but  a  mere  ex  parte  surren- 
der by  the  bank  to  the  chancellor  of  its  af- 
fairs, for  which  there  is  no  authority  in  law; 
and  therefore  the  constitution  does  not  ap- 
ply, but  relates  to  a  civil  cause,  as  properly 
understood,  and  not  to  all  that  a  chancellor 
or  Judge  may  do.  The  case  of  Hanover  Na- 
tional Bank  et  al.  v.  Bank  of  Greenville  is 
a  suit  regularly  begun  by  blU  against  a  de- 
fendant, and  regularly  proceeded  with  to  a 
final  decree;  and,  while  we  will  not  be  un- 
derstood to  hold  that  there  was  even  error 
in  the  action  of  the  chancellor,— which  ques- 
tion is  not  before  us  for  decision,— we  are 
sure  his  action  cannot  be  held  void  or  an- 
nulled, and  that  disposes  of  cases  Nos.  7,749 
and  7,460. 

The  decree  allowing  $2,000  for  damages  In 
the  way  of  attorney's  fees  Is  complained  of, 
bnt,  as  the  evidence  on  which  the  chancellor 
decided  this  sum  to  be  reasonable  was  not 
put  in  the  record,  and  is  not  before  us,  we 
cannot  disturb  the  decree  tot  this;  The  re- 
sult is  that  the  decree  in  each  of  the  three 
cases  hereinbefore  mentioned  must  be  af- 
firmed. 
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ALCOR*  V.  STATa 


(Supreme  Oonrt  of  MlHiaBlppi.    Jan.  %  1894.) 

Pbivilsos  Tax— Btosbb. 

A  plantation  itore,  kept  by  the  planter, 
to  fomiah  his  t^iants  with  necessary  suHriies, 
as  reauired  by  his  contracts  with  them,  the 
goods  Deing  sold  at  the  nsual  credit  prices,  for 
a  pn^t,  and  a  staff  of  clerks  employed,  is  a 
"store"  subject  to  privilege  tax. 

Appeal  from  drcnlt  court,  Coahoma  coun- 
ty;  B.  W.  WlUIamson,  Judge. 
James  Alcorn,  convicted  of  conducting  a 


store  without  having  paid  prlvtfege  tax,  ap- 
peals.    Afiirmed. 

B.  Mayes  and  Glover  &  Sawyer,  for  appel- 
lant Frank  Johnston,  Atty  Gen.,  for  the 
State. 

WOODS,  J.  The  appellant  was  indicted 
for  conducting  a  store  in  which  the  stock  ex- 
ceeded $2,000,  but  never  exceeded  $3,500, 
without  first  having  paid  the  privilege  tax 
for  so  doing.  From  the  agreed  statement  of 
facts  upon  which  the  case  was  tried  by  the 
court  below,  a  Jury  having  been  waived.  It 
appears  that  the  appellant  is  the  owner  of 
a  large  plantation,  <m  which  he  has  about 
500  tenants;  that  on  this  plantation  he  has 
a  store  and  a  corps  of  clerks  working  in 
said  store,  said  clerks  being  necessary  to 
carry  on  the  business.  By  the  contract  be- 
tween the  defendant  and  his  said  tenants  it 
was  the  duty  of  the  former  to  furnish  the 
latter  with  all  necessary  goods,  provisions, 
etc.  In  this  store  were  kept  all  things  nee-' 
essary  to  furnishing  the  said  cotton  planta- 
tion, and  the  goods,  provisions,  etc.,  were 
sold  to  the  tenants  for  a  profit,  and  at  the 
customary  credit  prices  charged  by  mer- 
chants generally:  but  no  goods  were  sold 
from  the  store  to  persons  who  were  not  ten- 
ants of  the  defendant  The  privilege  tax 
imposed  by  our  law  in  cases  of  this  charac- 
ter is  not  upon  mercantile  firms,  or  upon 
individuals  engaged  in  the  selling  of  mer- 
chandise, but  upon  stores.  That  the  estab- 
lishment on  the  plantation  was  a  store  seems 
hardly  open  to  controversy.  It  is  called  a 
"store"  in  terms  by  the  agreed  statement  of 
facts,  and  the  recitals  in  that  statement  ■pee- 
fectiy  demonstrate  that  It  is  a  "store"  in  the 
common  and  proper  acceptation  of  that  word. 
Business  to  the  amount  of  thousands  of  dol- 
lars Is  there  annually  conducted.  Goods  are 
sold  at  credit  prices  for  customary  profits, 
as  with  merchants  generally;  and  a  corps 
of  clerks  Is  employed  to  transact  this  large, 
and  presimiably  profitable,  mercantile  ven- 
ture. That  alone  which  distinguishes  It  from 
other  stores  Is  the  fact  that  the  proprietor, 
for  reasons  known  and  satisfactory  to  him- 
self, sells  only  to  a  selected  class  of  custom- 
ers; but  every  owner  of  a  store  has  the  ri^t 
to  and  does  select  his  own  customers.  The 
Judgment  of  the  court  below  was  correct, 
and  is  affirmed. 


m  Hlta.  sot) 
HOPSON  et  al.  v.  LOUISVIUiSl,  N.  O.  &  T. 

BY.  00. 
(Supreme  Court  of  Mississippi  Jan.  1,  1894.) 
EuiNBira  DoKAix— MaiLSoaa  or  DAMAOiia 
The  measure  of  compensation  to  be 
awarded  owners  of  land  in  a  ttroceeding  to  ac- 
quire the  right  to  continue  a  railroad  thereon  is 
not  affected  by  their  recovery  oif  damages  in 
tresiMiss  for  unlawfully  building  and  operating 
such  road  thereon. 

Appeal    from    chancery    court,    Coahoma 
county;  W.  B.  Trigg,  ChanceUor. 
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eOUTHEBUr  BEPOBTER,  You  15. 


(Miss. 


Action  by  the  LouIaviUe,  New  Orleans  ft 
Texas  Railway  Company  against  J.  B.  Hop- 
son  and  another  to  condemn  the  defendants' 
land  for  a  railroad.  From  a  judgment  for 
plaintiff,   defendants  appeal   Beversed. 

Cook  &  Anderson,  for  appellants.  Mayes 
ft  Harris,  for  appellee. 

OAMPBBLL^  O.  J.  The  Jnry  was  not 
properly  Instmcted.  The  measure  of  the 
"due  compensation"  to  be  awarded  the  own- 
ers of  the  land  was  not  in  any  way  affected 
by  their  recovery  in  the  action  of  trespass 
for  unlawfully  entering  upon  the  land,  and 
building  and  operating  the  railway.  That 
action  was  for  wrongful  acts.  This  "proceed- 
ing is  to  confer.  In  a  lawful  way,  the  right 
to"  continue  ^e  railway  on  the  land.  After 
the  recovery  In  the  action  for  damages,  the 
railway  company  had  no  right  to  continue  on 
the  land.  It  had  been  recovered  against  for 
being  unlawfully  there,  and  for  Its  unauthor- 
ized acts,  but  did  not  thereby  secure  any 
right  It  still  had  the  right  to  acquire  a 
right  of  way,  and  thereaftor  enjoy  It  unmo- 
lested by  the  owners  of  the  land;  and  that  is 
what  this  proceeding  is  for.  In  which  the 
owners  are  entitled  to  compensation,  as  If 
their  former  action  had  never  been  insti- 
tuted. The  two  proceedings  are  distinct  and 
different  tilings,  and  to  this  effect  are  our  de- 
cisions, which  clearly  draw  the  distinction. 
Reversed  and  remanded  for  further  proceed- 
ings in  accordance  with  this  opinion. 


01  Ulra.  9SS) 

WHISB  V.  RUTIiAND. 
(Supreme  Court  of  Mississipi^     March  10, 
1894.) 
liiBNS  ON  Crops— Farm  Ovebsebb. 
Code  1880,  i  1360,  giving  every  employe, 
laborer,  croinier,  part  owner,  or  other  person 
who  may  aid  by  his  labor  to  make^  gather,  or 
prepare  for  sale  any  crop,  a  lien  for  nis  wages 
or  interest  on  the  interest  of  the  person  who  con- 
tracts with  liim,  applies  in  favor  of  the  over- 
seer of  a  farm  where  the  crop  has  been  grown. 

Appeal  from  circuit  court,  Washington 
county;  B.  W.  Williamson,  Judge. 

Action  by  S.  A.  Rutland  against  h.  D. 
Welse  to  enforce  a  lien  on  a  crop.  Judg- 
ment for  plaintiff.  Defendant  appeals.  Af- 
firmed. 

Jayne  ft  Watson,  for  appellant.  J.  EL 
Wynn,  for  appellee. 

COO^BB,  J.  The  appellee,  who  was  an 
overseer  or  manager  of  the  farm  upon  which 
the  crop  in  controvwsy  was  grown,  was  en- 
titled to  the  lien  thereon,  asserted  by  him, 
and  allowed  by  the  court  below.  By  section 
1360  of  the  Code  of  ISSO  It  was  declared, 
inter  alia,  that  "every  employ^,  laborer,  crop- 
per, part  owner  or  other  person  who  may 
aid,  by  his  labor,  to  make,  gather,  or  prepare 
for  sale  or  market,  any  crop,  shall  have  a 
lien  on  the  interest  of  the  person  who  con- 


tracts with  him  for  such  labor,  for  his  wages 
or  share  or  interest  In  such'cropt  whatever 
may  be  the  kind  of  wages  or  the  nature  of 
such  Interest;  and  such  Uexa  shall  be  para- 
mount to  all  liens  or  incumbrances  or 
rights  of  any  kind  created  by  or  against 
the  person  so  contracting  for  sudi  assist- 
ance, except  the  Hen  of  the  lessor  of  the 
land  on  which  the  crop  Is  made,  for  rent 
and  supplies  furnished,  as  provided  in  the 
act  In  relation  to  landlcHd  and  tenant."  In 
Hester  v.  Allen,  62  Miss.  162,  it  was  held 
that  an  overseer  did  not  have  a  lien  upon 
the  crops  grown  under  his  supervision,  under 
the  provisions  of  the  acts  of  1872  and  1873, 
providing  for  the  lien  of  laborers  upon  agri- 
cultural products.  But  there  Is  a  wide  dif- 
ference between  the  provisions  of  the  acts 
of  1872  and  1873  and  those  of  the  Code.  By. 
the  act  of  1872  It  was  declared  "that  there 
shall  be  a  first  lien  in  law  upon  all  the  a^l- 
cultural  products  raised  In  the  state,  to  se- 
cure payment  of  any  wages  due  for  labor 
done  In  the  raising,  handling,  saving:  or 
transportation  of  such  agricultural  products, 
and  the  person  or  persons  to  whom  such 
wages  shall  be  due  shall  have  the  security  of 
such  lien,"  etc.  Acts  1872,  p.  131.  By  the 
act  of  1873  the  provisions  of  the  act  of  1872 
were  extended  "to  all  cases  in  which  any 
person  may  be  working  for,  or  otherwise  In- 
terested in  a  share  or  part  of  the  crop,"  etc. 
Acts  1873,  p.  79.  In  delivering  the  opinion 
of  the  court,  Chalm^s,  J.,  said:  "Manifestly 
the  services  here  described  are  not  embraced 
and  protected  by  the  statutes  under  which 
the  proceeding  was  InstituTed.  These  stat- 
utes are  only  Intended  to  grant  liens  upon 
the  crops,  and  to  provide  means  for  the  en- 
forcement thereof,  for  those  classes  enumer- 
ated therein,  to  wit,  the  employer  and  em- 
ploye, the  landlord  and  tenant,  the  cropper 
on  shares,"  etc.  But  the  statutes  did  not, 
as  the  learned  Judge  stated,  embrace  by 
enumeration  employes,  and,  though  the  de- 
cision was  correct  upon  the  statutes  as  they 
really  existed,  it  is  by  no  means  clear  that 
the  same  conclusion  would  have  been  reach- 
ed If  the  lien  provided  for  by  them  had  also 
been  given  to  any  employe  engaged  in  mak- 
ing the  crop.  It  Is  to  be  noted  that  section 
1360  of  the  Code  of  1880  confored  the  lien 
upon  "every  employe,  laborer,  cropper,  part 
owner,  or  other  person  who  may  aid  by  his 
labor  to  make,  gather,  or  prepare  tor  market 
or  sale  any  crop,"  thus  extending  the  liens 
provided  for  by  the  acts  of  1872  and  1873, 
by  the  most  comprehensive  language,  to  per- 
sons to  whom  the  former  laws  did  not  apply. 
If  the  legislative  purpose  was  to  give  the 
lien  only  to  laborers,  croppers  on  shares,  and 
others  who  bestowed  manual  labor  directly 
to  the  cultivation,  gathering,  and  preparing 
the  crops  for  market  or  sale,  the  material  and 
obvious  changes  made  In  the  Code  would 
have  been  unnecessary.  The  Inference  'is 
that  the  altered  language  was  chosen  for  the 
purpose  of  conferring  the  lien  upon  persons 
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ABMISTEAD  v.  GHATTEBS. 


occopytng  different  relatioiis  to  tbe  crops 
than  tbose  snstalned  by  others  to  whom  for- 
mer statutes  apidled,  and  it  is  dlflScuIt  to 
conceive  of  a  class  which  wonid  more  nato- 
rally  w  justly  tall  within  the  scope  of  the 
added  language  than  that  to  which  the  ap- 
pellee bdonga.   The  Judgment  Is  affirmed. 


(71  lUu.  EOS) 

ABMISTEIAD  t.  CHATTERS. 
(Supreme  Court  of  Mississippi.     Jan.  1,  1894.) 
Uastsb  ahd  BsavANT— HiBiNO  Sestants  or  Aic- 

OTHEB — liSASUBE  OF  DaMAOEB. 

1.  Under  Code  1882,  §  1068,  making  liable, 
in  doable  damages,  any  person  who  "knowingly 
emi^oys"  a  ]ab<««r  under  contract  with  another 
for  a  specified  time,  before  the  exiriration  of 
the  contract,  without  the  employer  s  consent, 
tike  fact  that  the  laborer  breaks  the  contract, 
and  ceases  to  work  therennder,  before  he  is  em- 
ployed t^  snch  persMi,  does  not  render  the  latter 
any  the  leas  liable  for  damages. 

2.  In  such  case  the  measure  of  damages  re- 
cererable  is  donble  the  damages  sustained  be- 
cause of  the  breach  of  contract  by  the  laborw, 
and  is  not  limited  to  doable  the  damages  sas- 
tained  by  the  employer  because  of  the  laborer's 
employment  by  such  person. 

Appeal  from  drcoit  court,  Coahoma  county; 
B.  W.  Williamson,  Judge. 

Action  by  Qeorge  W.  Chatters  against 
Lewis  Armistead.  From  a  Judgment  for 
plaintiff,  defendant  appeals.    Affirmed. 

Fitzgerald  &  Maynard,  for  appellant  B. 
Mayes  and  Olover  &  Sawyer,  for  appellee. 

COOPER,  J.  The  appeUee  brought  this  ac- 
tion against  the  appellant  to  recover  the  dou- 
ble damages  allowed  by  law  in  favor  of  the 
employer  as  against  any  one  who  shall  en- 
tice away  bis  servant  The  statute^  is  as 
t(^0W8:  "If  any  person  shall  willfully  In- 
terfere with,  entice  away,  knowingly  employ, 
or  Induce  a  laborer  or  renter  who  has  con- 
tracted with  another  pa«on  for  a  specified 
time  to  leave  his  employer  or  the  leased 
premises  before  the  expiration  of  his  con- 
tract without  tbe  consent  of  the  employe 
or  landlord,  he  shall,  upon  conviction,  be 
fined  not  less  than  twenty-five  dollars  nor 
mace  than  one  hundred  dollars,  and,  in  addi- 
tion, shall  be  liable  to  the  employer  or  land- 
lord tat  double  the  amount  of  damage  which 
be  may  bave  sustained  thereby."  The  evi- 
dence for  the  plaintiff  tends  to  show  that  he 
bad  employed  three  laborers  or  tenants  who 
bad  commenced  a  crop  on  his  land;  that 
these  men  became  dlssatisfled,  and  had  de- 
termined to  abandon  the  service  of  the  plain- 
tiff,  and  had  probably  ceased  to  labor,  but 
were  yet  residing  oa  the  plaintiff's  place; 
that  they  applied  to  the  defendant  tar  work, 
who  did  not  then  employ  them,  but  hired 
to  tbem  bis  teams  to  be  used  In  moving  their 
bonsehold  effects  from  plalntifTs  place,  and 

'Code  1882,  |  in6& 


permitted  them  to  move  on  bis  place,  and 
afterwards  employed  them  to  labor  duripg 
the  term  toe  which  tbey  had  engaged  with 
the  plaintiff.  Tbe  defendant  contended  in 
the  court  bdow  (1)  that  If  the  laborers  had 
broken  their  contracts  with  the  plaintiff  be- 
fore they  removed  to  the  place  of  defend- 
ant or  were  employed  by  bini,  he  was  not 
liable,  under  tbe  statute,  to  the  plaintiff's 
action;  (2)  that  tf  liable  at  all,  the  measure 
of  the  plaintiffs  recovery  would  be  double 
tbe  damages  sustained  by  the  plaintiff  be- 
cause of  the  employment  by  the  defendant  of 
the  laborers,  and  not  donble  the  damages 
gustalned  by  the  plaintiff  by  reaaon  of  the 
breach  of  their  contract  by  the  laborers.  The 
defendant  concedes  that  If  these  propositions 
shall  be  decided  against  him,  the  damages 
awarded  by  the  Jury  are  reasonable,  and  tbe 
Judgment  should  be  affirmed. 

Tbe  appellant's  construction  of  the  law  can- 
not be  maintained.  It  denounces  a  penalty, 
and  fixes  a  liability,  not  only  upon  persons 
who  "Interfere  with,  entice  away  w  induce 
a  laborer  or  tenant  to  leave  tbe  service  of 
bis  employer  or  landlord,"  but  also  against 
such  persons  who  "knowingly  employ"  such 
lalxKer  <x  t«aant  before  the  expiration  of 
his  term  of  service  or  tenancy,  without  the 
consent  of  bis  employer  or  landlord.  The 
purpose  of  this  danse  of  the  law  is  to  in- 
cite and  constrain  laborors  and  tenants  who 
are  under  engagements  for  specified  time  to 
performance  of  their  contracts,  by  rendering 
it  difficult  for  them  to  secure  employment 
elsewhere  during  the  time  for  which  they 
have  engaged.  It  is  made  unlawful  for  a 
third  person  to  interfere  with,  entice  away, 
(h:  induce  a  laborer  or  tenant  to  leave  his 
employe:  or  the  leased  premises  before  the 
expiration  of  his  contract  But  this  is  not 
all  that  tbe  law  declares.  It  Is  made  equally 
unlawful  to  knowinj^y  employ  such  laborer 
or  tenant  before  tbe  expiration  of  his  con- 
tract without  the  consent  of  his  employe 
or  landlord,— not  before  the  breach  of  his 
contract  as  appelant  c<mtends  tbe  stetute 
to  mean,  but  before  the  expiration  thereof. 

Nor  is  it  true  that  the  damages  are  to  be 
apportioned,  and  a  recovery  by  the  plaintiff 
limited  to  such  injury  as  be  has  sustained 
by  reason  of  the  employment  only,  of  the 
lab<»er  or  tenant  by  such  other  person. 
There  cannot  be  an,  appOTtionment  of  dam- 
ages between  wrongdoers,  but  each  is  re- 
sponsible for  an  injury  inflicted.  The  statute 
does  not  infiict  upon  the  laborer  or  tenant 
the  criminal  or  civil  responsibility  It  de- 
nounces against  the  third  perscm;  but  each 
third  person,  by  doing  the  thing  forbidden, 
becomes  liable  to  tbe  employer  or  landlord 
for  the  damage  be  has  sustained  by  the 
breach  of  contract  by  the  laborer  or  tenant 
to  which  breach  he  Is  made  a  party  by  do- 
ing the  unlawful  act  The  Judgment  Is  af- 
firmed. 
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(71  Miss.  487) 

KTLE  «t  «I.  T.  BHODES. 

(Supreme  Court  of  Migsisaippi.    Jan.  1,  1894.) 

Dkbdb— Dbsoriftiox— BuiTiciENOT  —  Ivfosonov 
^Wben  Liis. 

1.  A  memorandnm  of  an  agreement  to  coo- 
Te7  land,  which  describes  it  by  a  general  refer- 
ence to  designations  by  which  its  boundaries 
may  be  made  practically  certain,  is  not  Toid  for 
uncertainty. 

2.  Where  the  possession  of  a  Tendee  in  a 
contract  to  couvct-  land  is  forcibly  invaded  by 
the  Tendor,  and  the  denudation  of  the  land  of 
its  timber  begun  by  lihn,  the  vendee  is  entitled 
to  an  injunction  restraining  the  vendor  from 
sucl)  acts  pending  the  determination  of  the  vea- 
dee's  right  to  a  conveyance. 

Appeal  from  chancery  court,  Tunica  coun- 
ty; W.  R.  Trigg,  CShancellor. 

Bill  by  Mary  L.  Rhodes  against  W.  X 
Kyle  and  another  to  enforce  speclftc  per- 
formance of  a  contract  to  convey  land. 
From  a  decree  for  complainant,  defendants 
appeal   Affirmed. 

F.  A.  Montgomery,  Jr.,  for  appellants.  Jas. 
R.  Chalmers,  for  appeUee. 

WOODS,  3.  The  action  of  the  court  t>e- 
low  in  overruling  the  demurrer  of  appellants 
to  the  i^ginal  bill  was  not  error.  The 
written  memorandum  signed  by  appellants, 
wbereby  they  agreed  to  convey  to  appeUee 
the  47  acres  of  land  involved  in  this  litiga- 
tion, is  not  void  for  uncertainty.  There  is 
no  patent  defect  on  the  face  of  the  writing. 
It  is  not  an  agreement  to  convey  any  land 
de8cril)ed  by  legal  subdivisions,  but  it  is  a 
description  of  the  premises  agreed  to  be  con- 
veyed by  a  general  reference  to  designations 
by  which  the  boundaries  of  the  lot  may  be 
made  practically  certain.  It  is  a  general 
rule  that,  where  parcels  of  real  estate  are 
conveyed  by  well-known  designations,  such 
conveyances  are  valid,  though  resort  to  ex- 
trinsic evidence  may  be  necessary  to  show 
what  was  accurately  Included  in  the  general 
description  employed  in  the  conveyance.  In 
the  case  at  bar  the  memorandum  in  writing 
describes  the  premises  by  reference  to  ex- 
traneous facts,  and  in  such  instances  it  Is 
proper  to  resort  to  extrinsic  evidence  to  as- 
certain those  facts,  in  otdet  to  show  what 
was  embraced  in  the  general  designation  of 
the  land  which  was  employed  by  tbe  gran- 
tor. Eggleston  v.  Watson,  S3  Miss.  839; 
Stewart  v.  Cage^  69  Miss.  658.  That  resort 
to  the  extrinsic  evidence  referred  to  in  tbe 
written  undertaking  to  convey  by  these  ap- 
pdlants  will  accurately  ascertain  what  prem- 
ises were  intended,  we  can  have  no  doubt 

The  rule  which  requires  the  evidence  of 
two  witnesses,  or  one  witness  and  corrol>o- 
rating  circumstances,  to  overthrow  an  an- 
swer, was  not  disregarded  or  Impinged  upon 
by  the  decree  of  the  chancery  court  The 
bill  of  complaint  avers  a  certain  considentp 
tion  for  the  agreement  of  the  appellants  to 
convey  the  47  acres.  This  the  answer  de- 
nies, and  sets  up  another  consideration.  The 
rule  cited  was  applicable,  in  tbe  peculiar  at- 


titude of  the  pleadings,  and  affidavits  to 
tliem;  and  this  rule  was  complied  with  when 
T.  U.  Rhodes,  a  witness  for  appellee,  per- 
fectly supports  the  averments  of  the  bill  <m 
this  point  and  finds  his  evidence  corrolK>- 
rated  by  more  than  one  circumstance,— espe- 
cially by  the  evidence  of  Owens.  From  the 
evidence  of  this  witness,  it  appears  that  sev- 
eral months  after  the  written  agreement  of 
appellants  to  convey  had  been  signed  and 
delivered,  and  some  months  after  the  lands 
embraced  in  tbe  Miller  lease  should  have 
been  delivered  up  to  appellants  (if  their  ver- 
sion of  the  transaction  was  the  correct  one), 
and  when  they  bad  not  been  so  delivwed  up 
by  Rhodes,  conversations  were  had  between 
Kyle  and  T.  U.  Rhodes,  representing  the  ap- 
IM^ee,  looking  to  tbe  execution  of  a  quitclaim 
deed  in  pursuance  of  the  written  agreement 
to  convey,  and  without  any  hint  from  Kyle 
that  the  quitclaim  deed  would  not  be  made 
because  of  the  alleged  failure  of  Rhodes  to 
assign  the  unexpired  term  of  the  Miller  leasa 
There  are  other  slightly  oorrol)oratlng  dp. 
Gumstances  to  be  found  In  the  record  before 
us,  but  we  deem  It  unnecessaiy  to  refer  to 
them  in  detalL 

The  injunction  was  not  Improvldently 
granted.  The  appellee  had  been,  for  some 
time  t>efore  the  appellants  acquired  title  from 
Busby,  in  the  possession  and  cultivation  of 
the  premises  in  controversy  under  a  pared 
agreement  of  sale  which  existed  between 
Busby  and  herself;  and,  after  the  acquisition 
of  title  by  the  appellants,  appellee  remained 
in  the  use  and  occupation  of  the  same  tmder 
the  written  agreement  to  convey  of  the  ap- 
pellants. While  thus  situated,  her  posses- 
sion is  forcibly  invaded  by  appellants,  and 
the  denudation  of  the  land  of  its  timber 
is  actually  vigorously  begun  by  appellants. 
Was  the  appellee  required  to  supinely  sit 
down,  and  see  the  premises  laid  waste,  pend- 
ing the  determination  of  the  question  of  her 
right  to  compel  conveyance  by  appellants? 
Or  might  she  not  properly  inv<Ae  tbe  aid  at 
a  court  of  equity  to  restrain  the  onslaught 
of  her  adversaries  during  the  time  her  ap- 
peal to  the  court  for  a  settlement  of  the  con- 
troversy was  pending?  The  answer  is  not 
doubtful,  and  the  injunction  was  properly 
granted.  We  concur  with  the  chancery  court 
In  its  conclusion  as  to  the  facts  on  tbe  mala 
contention,  and  the  decree  is  affirmed. 


(71  Was.  MS) 
CHAMBBRLAIX  v.  BOARD  OF  SUFB8  OF 

liAWRENCK  COUNTY. 
(Supreme  Court  of  Mississippi.     April  9,  1894.) 

ScHooi.  IiAKss— OcouTATioK— LnoTATiox— Tax 
BAiiSa. 
1.  Code  1880,  |  744,  antfaorisinc  the  board 
of  snpcrTiBors  to  sue  for  any  money  due  as  part 
of  a  school  fund  for  the  support  of  schools  in 
the  county,  empowers  the  board  to  sue  for  dam- 
ages for  the  occupation  of  land  selected  in  lien 
of  a  sixteenth  section  of  one  of  the  townships  of 
the  oounlj;  and  this  thoni^  in  the  fonuatioa 
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of  counties  the  land  has  been  embraced  in  an- 
other connty. 

2.  A  bmird  of  supeirisors'  suit  for  damages 
for  the  occupation  of  land,  for  the  benefit  of 
the  school  fund,  ia  Bubject  to  the  statute  of  lim- 
itations. 

3.  Since  school  lands  cannot  be  taxed  or 
sold  for  taxes  until  legally  leased  (CSode  1882,  S 
37S0),  and  a  tax  collector  s  conyeyance  and  list 
of  lands  sold  to  the  state  are  prima  facie  proof 
that  aasessmeat  and  sale  were  legal  (Id.  f  1806), 
such  conTcyance  and  list  show  ^rima  fade  that 
the  school  lands  Included  therein  were  legally 
leased. 

4.  One  who  claims  land  as  sold  under  the 
abatement  act  of  March  1,  1876.  has  the  burden 
to  prove  that  the  lands  were  within  the  class 
to  which  that  act  applied,  namely,  lands  delin- 
qaent  for  taxes  of  a  year  earlier  than  1874. 

Appeal  from  circuit  court,  Lincoln  county; 
J.  B.  Cbrisman,  Judge. 

"To  be  officially  reported." 

Action  by  the  board  of  supervisors  of  Law- 
rence county  against  W.  O.  Chamberlain. 
Judgment  for  plaintiff.  Defendant  appeals. 
Beversed. 

Cassedy  &  Cassedy  and  W.  Trotter,  for 
appellant    B.  H.  Thompson,  for  appellee. 

GOOPBR,  J.  The  reooTeiy  sought  In  this 
case  is  of  jnoney  which,  if  collected,  would 
constltate  a  part  of  a  school  fund  to  be  ap- 
plied tor  the  support  of  schools  In  the  coun- 
ty of  Lawrence,  and  by  section  744  of  the 
Code  of  1880  authority  was  conferred  upon 
boards  of  supervisors  to  sue  in  such  cases. 
Under  the  act  of  congress,  the  land  to  be  se- 
lected was  to  be  in  Ueu  of  the  sixteenth  sec- 
tion In  Lawrence  county  "sold  and  patented 
to  Will  Whitehead,"  and  it  is  afDrmatlTely 
shown  by  the  record  that  the  land  patented 
to  Will  Whitehead  was  In  township  7  of 
range  11  east,  in  Lawrence  county.  The  res- 
ervation of  the  land  is  sufficiently  shown  by 
tlie  records,  and  under  the  act  by  which  It 
was  authorized  its  beneficial  interest  inured 
to  those  who  but  for  the  sale  would  have  re- 
ceived the  section  patented  to  Will  White- 
head, viz.  the  inhabitants  of  townslilp  7  of 
range  11  east,  in  Lawrence  county.  The  fact 
that,  In  the  formation  of  new  counties,  the 
territory  in  which  the  land  lies  has  been  ex- 
cised from  Lawrence  county,  and  is  now  a 
part  of  Lincoln  county,  has  no  Influence  apon 
the  right  of  the  benefidarles  to  the  enjoyment 
of  property  rights  in  the  land,  or  upon  the 
power  of  the  board  of  supervisors  of  Law- 
rence oonnty  to  maintain  this  suit  The 
bringing  of  a  snlt  is  not  the  exercise  of  a  po- 
litical power. 

The  demurrers  to  the  seventh  and  tenth 
pleas  were  looperly  sustained.  The  title  and 
possession  of  the  land,  if  it  has  never  been 
lawfully  leased  by  public  authority,  remains 
In  Hie  United  States,  which  cannot  be  dis- 
seised. The  demurrers  to  the  third,  sixth, 
and  ninth  pleas  should  have  been  overruled. 
The  plaintifliB  are  snbject  to  the  bar  of  the 
statute  of  limitations.  Money  v.  Miller,  18 
Smedes  ft  M  681;  Brown  T.  Supervisors,  54 
Miss.  23a 


It  was  error  to  exclude  the  evidence  offered 
by  the  defendant  to  show  that  the  lands  had 
been  a<Ad  for  taxes,  except  as  to  the  sale  of 
1875,  and  that  he  claimed  under  the  tax  sales. 
The  tax  collector's  conveyance  to  individuals 
and  list  of  lands  sold  to  the  state  are  de- 
clared to  be  prima  facie  evidence  that  the  as- 
sessment and  sale  and  all  proceedings  of  sale 
were  valid.  Code  1880,  f  526;  Code  1892, 
1 1806.  Since  no  valid  sale  of  the  land' could 
have  been  made  unless  It  had  been  previous- 
ly leased  by  the  authority  of  law,  the  tax  deed 
and  list  of  land  sold  to  the  state  must  be 
held  to  establish  prima  facie  the  fact  that 
such  lease  had  been  made;  otherwise,  no  ef- 
fect would  be  given  to  the  statute. 

The  evidence  offered  by  the  defendant  to 
establish  a  sale  of  a  portion  of  the  land  on 
the  second  Monday  of  May,  1875,  under  the 
act  of  March  1,  1876,  known  as  the  "Abate- 
ment Act,"  was  properly  excluded.  The  de- 
fendant did  not  propose  to  prove  that  the 
lands  then  sold  were  delinquent  for  taxes  of 
a  year  prior  to  the  year  1874,  and  it  was  only 
•lands  of  that  class  which  were  subject  to  sale 
under  the  act  of  March  1,  1876.  Gamble  v. 
Witty,  55  Miss.  26;  Prophet  v.  Lundy,  63 
Miss.  608;  Chambers  v.  Myrick,  61  Miss. 469; 
Dingey  V.  Paxton,  60  Miss.  1038.  It  devolves 
upon  one  claiming  tmder  a  sale  made  under 
that  statute  to  prove  by  Independent  evidence 
that  the  lands  belonged  to  the  class  to  which 
the  statute  applied.  Dingey  v.  Paxton,  60 
Miss.  1038;  Chambers  v.  Myrlck,  61  Miss. 
459.  The  Judgment  is  reversed,  and  cause  re- 
manded. 


COCKKELL  et  al.  v.  MITCHBLL. 
(Supreme  Court  of  Mississippi.     Jan.  1,  1894.) 

CoMPBTiiiCT  or  Witness  —  Tbansaotions  with 
Deoedbnt. 
Under  Bev.  Code  1880,  §  1602,  providing 
that  no  person  shall  testi^  to  establish  his  own 
claim  against  a  decedent's  estate,  which  orig- 
inated during  decedent's  lifetime,  a  pariy  to  an 
action  for  the  possession  of  property  cannot  tes- 
tify that  decedent  gave  him  the  property.  Jack- 
son V.  Smith,  8  South.  258,  68  S^  63,  fol- 
lowed. 

Appeal  from  circuit  court,  Monroe  county; 
Newnan  Cayce,  Judge. 

Action  between  S.  J.  Cockrell  and  others 
and  T.  A.  MltcheU.  There  was  Judgment  for 
Mitchell,  and  Cockrell  and  others  appeal. 
Beversed. 

Code  1880,  {  1602,  provides  that  no  person 
Shan  testify  as  a  witness  to  establish  his 
own  claim  against  a  decedent's  estate  which 
originated  during  decedent's  lifetime. 

Ollleylen  &  Leftwlch  and  Geo.  O.  Paine,  for 
appellants.   W.  B.  Walker,  for  appellee. 

COOPER,  J.  The  objection  to  the  compe- 
tency of  the  appellee  as  a  witness  should 
tave  been  sustained.  The  purport  of  his  tes- 
timony was  to  show  that  his  father  had  giv- 
en to  him  the  mule  in  controversy,  and,  the 
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father  belBg  now  dead,  the  appellee  Is  dis- 
quallfled  to  testify  as  a  witness  as  to  any 
transaction  had  with  him.  The  case  is  with- 
in the  principles  of  many  adjudications  of 
this  court  It  is  entirely  covered  by  Jade- 
son  V.  Smith,  68  Miss.  63,  8  South.  268. 
Judgment  reversed. 


EDWAEDS  T.  EDWARDS. 
(Supreme  Court  of  Mississippi.     Feb.  19,  1S94.) 

AOTION  TO  RbCOTKK  LaND— TRANSFER  TO  BqOITT 

Court— Wipb'8  Property— Occupation  bt  Hus- 
band AS  A  Home— Rents. 

1.  D^endant  has  no  right  to  have  an  action 
to  recover  possession  of  property  transferred  to 
the  ciiancery  court,  that  he  may  interpose  a 
claim  to  have  the  title  divested  from  pmintiS, 
and  vested  in  him,  but  his  equitable  rights  will 
be  unaffected  by  tiie  legal  action. 

2.  Where  a  husband  buys  property  as  a 
home  for  himself  and  family,  and  conveys  it  to 
his  wife,  and  she  afterwards  goes  into  another 
state,  for  the  professed  purpose  of  visiting  her 
father,  and  there  obtains  a  divorce,  he  continu- 
ing to  occupy  the  premises  as  his  home,  she 
cannot,  in  an  action  to  recover  possession,  re- 
cov»  rents  for  the  period  prior  to  her  divorce. 

Appeal  from  circuit  courts  Adams  county; 
W.  P.  Cassedy,  Judge. 

Action  by  Leila  M.  Edwards  against  Frank 
M.  Edwards  for  recovery  of  land.  Judg- 
ment for  plaintiff.  Defendant  appeals.  He- 
versed. 

Jas.  Q.  Leach,  for  appellaat  Reed  & 
Brandon,  for  appellee. 

COOPER,  J.  The  parties  to  tills  suit  were 
husband  and  wife.  During  their  coverture 
the  husband  purchased  and  caused  to  be 
conveyed  to  the  wife  the  lands  now  sued 
for,  and  they  were  occupied  as  the  home 
of  the  family.  Several  years  ago  the  plain- 
tiff, Mrs.  Edwards,  left  her  home,  the  defend- 
ant says  t<x  tiie  professed  purpose  of  visit- 
ing her  father,  who  lived  in  the  state  of  Ar- 
kansas, and  who  she  reported  to  1)e  in  bad 
health,  and  not  expected  to  recover.  Mrs. 
Edwards,  while  in  the  state  of  Arlcansas, 
exhibited  her  bill  for  divorce  in  the  chan- 
cery court  of  Pulaski  county,  in  that  state, 
the  grounds  of  divorce  being  cruel  and  in- 
human treatment  by  the  husband,  and  will- 
ful and  obstinate  desertion  Dy  him  for  more 
than  two  years.  On  the  30th  day  of  Jan- 
uary, 1892,  on  proof  of  publication  duly 
made  against  the  defendant  as  a  nonresi- 
dent, the  said  chancery  court  of  Pulasld 
cotmty  passed  a  decree  for  the  divorce  of  the 
parties  a  vnculo.  The  present  suit  was  In- 
stituted by  Mrs.  Edwards  on  the  6th  day  of 
October,  A.  D.  1892,  to  recover  from  Mr. 
Edwards  the  possession  of  the  home  he 
liad  bought  and  caused  to  be  conveyed  to 
her  during  their  marriage.  The  defendant 
filed  his  petition  in  the  court  l>elbw,  praying 
that'  the  cause  might  be  transferred  to  the 
chancery  court,  to  the  end  that  he  might 


interpose  his  daim  to  have  the  title  of  the 
land  divested  from  the  plaintiff,  and  vest- 
ed in  himself,  to  which  relief  he  insists  he 
is  entitled  in  equity.  The  court  below  ri^t- 
ly  declined  to  transfer  the  cause  as  prayed. 
In  this  action  the  legal  title  to  the  land  is 
alone  involved,  and  that  should  be  tried  in  a 
court  of  law.  Whatever  equitable  rights  the 
defendant  may  have  will  remain  to  him  un- 
impaired by  the  result  of  this  action,  and 
may  be  effectually  asserted  in  a  court  of 
equity.  The  court  below  erred  In  permit- 
ting the  plaintiff  to  recover  for  rents  dur- 
ing her  coverture  with  the  defendant  The 
tmcontroverted  testimony  shows  that  the 
property  was  bought  and  paid  for  by  the 
defendant  as  a  home  for  himself  and  family; 
that  the  plaintiff  left  the  domicile  of  the  hus- 
band for  the  professed  purpose  of  visiting 
her  father;  and  tliat  the  defendant  continued 
to  occupy  the  premises  as  his  home,  and  la 
yet  so  occupying.  Until  the  date  of  the  de- 
cree for  diyorce  secured  by  the  plaintiff, 
she  was  the  wife  of  the  defendant,  and  he, 
as  the  husband,  bad  the  right  to  fix  the  matri- 
monial domicile  and  residence.  For  all  pur- 
poses other  than  that  of  having  her  peti- 
tion for  divorce  tried  in  the  coinrts  of  the 
state  of  Arkansas,  of  which  she  claimed  to 
be  a  resident  the  residence  and  domicile 
of  the  husband  was  hers  also.  Although, 
by  our  constitution  and  laws,  the  disabilities 
of  coverture  are  removed  ftwm  married  wo- 
men as  to  property  rights,  and  the  bus- 
band,  as  sadi,  has  no  estate  in  the  lands  of 
the  wife,  the  possession  of  the  husband  jure 
uxorls  of  the  family  home  is  not  so  utterly 
destroyed  as  to  render  him  liable  to  the  de- 
mand of  the  wife,  the  owner  of  the  land, 
for  the  rent  of  the  home.  The  Judgment  is 
reversed,  and  cause  remanded  for  a  new 
trial 


01  Kiss.  (MD 
COIjUNS  et  al.  r.  STATE. 
(Supreme  Court  of  MlssissippL     Feb.  19,  1894.) 

Unlawpui,  Cohabitation  —  iNSTSooTioNg— Htpo- 
TBBTiOAi.  Statements. 
Where  the  evidence  of  guilt  on  a  prose- 
cution for  unlawful  cohabitation,  is  unsatis- 
factory, a  conviction  will  be  set  aside  by  reason 
of  an  instrnction  byi>otheticaUy  stating  the  evi- 
dence of  the  prosecution,  the  statements  I)e!ng 
an  inferential  argument  rather  than  fair  recit- 
als of  the  evidence,  and  it  being  stated  therein 
that  proof  by  an  eyewitness  is  unnecessary  if  the 
existence  of  habitual  sexual  intercourse  is  shown 
by  the  circumstances  in  proof  and  the  declara- 
tions of  the  iMirties,  when  the  only  declarations 
are  those  <^  positive  denial. 

Appeal  from  circuit  court  Ia  Fayette  coun- 
ty; Eugene  Johnson,  Judge. 

Jeff  Collins  and  Susan  Davidson  were  con- 
victed of  unlawful  cohabitation,  and  appeaL 
Reversed. 

J.  W.  T.  Falkner  and  Kimmons  &  Kim* 
moos,  for  appeliants.  Frank  Johnston,  Atty. 
Gen.,  for  the  State. 
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WOODS,  J.  In  yiew  of  the  nnsatlsfactory 
evidence  made  of  the  guilt  of  the  appellants, 
we  cannot  resist  the  belief  that  the  hypothet- 
ical statements  of  facts  in  the  first  instruc- 
tlon,  which  were  the  reverse  of  the  sworn 
statements  of  facts  of  the  witnesses,  were 
potential  In  procuring  the  conviction  of  the 
accused.  It  is  always  dangerous  to  single 
out  portions  of  the  evidence,  and  charge  the 
Jury  thereon;  and,  If  the  court  proposes  to 
state  the  evidence  of  the  prosecution  hypo* 
thetlcaUy,  the  statement  must  be  made  fully 
and  fairly,  and  this  was  not  done  in  the  giv- 
ing of  this  first  Instruction.  In  several  par- 
ticulars the  instruction  was  unjust  to  the 
accused,  and  violative  of  the  rule  we  have 
Just  announced.  For  example,  the  Instmo- 
tion  informs  the  Jury  that  proof  of  sexual 
Intercourse  by  an  eyewitness  Is  unnecessary 
if  the  existence  of  habitual  sexual  indulgence 
by  the  parties  is  satisfactorily  shown  by 
drcnmstances  In  proof  and  the  declarations 
of  the  parties.  There  are  no  declarations  In 
the  nature  of  admissions  or  confessions  of 
guilt  The  only  declarations  found  are  those 
of  positive  denial  of  all  wrongdoing.  Again, 
by  the  instruction,  the  Jury  is  told  that,  "in 
determining  the  guUt  of  the  defendants,  you 
may  take  into  consideration,  if  such  appears 
from  the  testimony,  that  Jeff  Collins  Is  often 
seen  and  heard  at  Susan's  house  at  late  hours 
at  night,  and  that  he  has  been  seen  leaving 
at  early  hours  In  the  morning;  •  •  •  that 
Jett  made  the  trade  for  the  lot  where  Susan 
lives;  that  Jeff  has'  paid  money  for  Susan 
on  said  lot,  and  taken  receipt  for  same;  that 
Jeff  has  cajried  provisions  to  Susan,  and  eats 
at  her  table,  and  has  clothes  washed  by  her," 
—when  a  careful  examination  discloses  that 
the  evidence  distinctly  and  uncontradictedly 
demonslrates  Susan  made  the  trade  for  and 
bought  the  lot  herself,  that  she  i>ald  for  it 
herself,  and  that  the  receipts  for  such  pay- 
ments were  given  to  her.  Some,  It  may  be 
all,  of  the  other  hypothetical  statements  of 
fact  quoted  by  us,  may  be  properly  character- 
ized as  inferential  argumentatiion,  rather  than 
fan  and  fair  recitals  of  the  evidence  of  the 
witnesses.  It  cannot  be  safely  affirmed  that 
the  suggestion  by  the  court  to  the  Jury  that 
these  hypothetical  statements  In  this  instruc- 
tion might  be  foimd  in  the  testimony  was 
not  exceedingly  prejudicial  to  the  accused. 
Reversed. 
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PATTY  et  al.  v.  WHjIjIAMS  et  al. 


(Supreme  Court  of  Mississippi.     March  12, 
1894.) 

GUABDIAH  AMD  WaBD  —  ACTIOiT  BT  WiutDS  TOB 
AW  AOOODNTISO  —  PARTIES  —  DeFENSS  — WHAT 
CONSTITDTKS. 

1.  The  voluntary  grantees  of  a  surety  on  a 
irnardian's  bond  are  proper  parties  to  a  suit  in 
equity  by  the  former  wards  against  the  perwnal 
representative  of  such  guardian  and  the  sureties 
on  his  bond  for  an  accounting,  and  to  bold  the 
•nretles  liable  f<M:  the  result  of  such  accounting; 


2.  The  state,  though  the  obligee  on  the 
bond,  is  not  a  necessary  party  to  such  a  salt. 

3.  The  fact  that  the  administratrix  of  the 
guardian  has  filed  accounts  of  the  guardianship, 
which  are  pending  on  exceptions,  is  no  defense 
to  such  suit. 

Appeal  from  chancery  court,  Noxubee  coun- 
ty; T.  B.  Graham,  Chancellor. 

"To  be  officially  reported." 

Action  by  B.  O.  Williams  and  others, 
against  Ella  H.  Patty,  administratrix  of  the 
estate  of  R.  C.  Patty,  deceased,  former  guard- 
Ian  of  plaintiffs,  and  others,  for  an  aoconnt- 
Ing  as  to  such  guardianship,  and  to  hold  the 
sureties  on  his  bond  liable  for  the  amonnt 
found  to  be  due  such  wards.  From  an  order 
overruling  a  demurrer  to  the  petition,  defend- 
ants appeal.   Affirmed. 

Mayes  &  Harris  and  O.  B.  Ames,  for  appel- 
lants.   Rives  &  Rives,  for  appellees. 

OAMPBBIiL,  0.  J.  The  voluntary  gran- 
tees of  Ames,  one  of  the  obligors  on  the  offi- 
cial bond  of  R.  C.  Patty,  on  whom  the  guaird- 
lanshlp  of  the  minors  was  devolved  In  ac- 
cordance with  law,  were  proper  parties  to 
this  suit,  brought  by  the  former  wards  to  t» 
cover  of  their  former  guardian,  and  his  sure- 
ties for  i>erformance  of  at&dal  duty,  their 
estate  in  his  hands,  and  to  ftaten  liability  f<nr 
the  result  of  the  accounting  sought  on  bis 
sureties.  It  is  true  that  the  donees  of  Ames, 
one  of  those  sureties,  were  not  on  the  bond, 
and  are  not  his  personal  representatives,  but 
he  is  dead,  and  they  are  in  possession,  by 
virtue  of  conveyances  from  him,  voluntarily 
made  during  his  liability  on  Patty's  bond, 
of  all  his  property,  and  they  are  proper  par- 
ties, on  the  principle  announced  In  the  t<A- 
lowlng  cases:  Van  Winkle  r.  Smith,  26 
Miss.  481;  Oamer  v.  Lyles,  36  Hiss.  176; 
mils  V.  McOee,  63  Miss.  168;  and  illustrated 
by  Bule  v.  Pollock,  65  Miss.  809,— and  since 
a  voluntary  conveyance  by  a  debtor  of  all  his 
property  is  fraudulent.  In  legal  contempla- 
tion, we  fail  to  see  why  a  creditor  of  a  debt- 
or who  makes  a  voluntary  conveyance  of  all 
he  owns  may  not  invoke  the  benefit  of  sec- 
tion 603  of  the  Code  of  1892;  and  on  this 
ground  the  voluntary  grantees  of  the  surety 
Ames  were  properly  made  parties.  The  state 
of  Mississippi  is  not  a  necessary  party  to 
such  a  bUl.  It  cannot  be  made  a  defendant. 
It  has  no  Interest  In  the  subject  oe  object  of 
the  suit  No  Judgment  that  can  be  ren- 
dered can  affect  it,  and  its  being  a  party  to 
the  suit  Is  not  matter  of  concern  to  the  de- 
fendants. There  Is  therefore  no  principle  on 
which  it  can  be  held  that  the  state  should  be 
a  party.  If  a  party,  it  would  be  a  formal 
and  nominal  one,  made  sudi  for  no  pmrpose, 
and  accomplishing  nothing.  True,  the  gen- 
eral rule  is  that  the  hoId»  of  the  legal  title 
must  be  a  party,  so  as  to  conclude  the  legal 
title  by  the  decree,— that  Is  because  the  hold- 
er of  the  title  might  assert  it  In  another  suit, 
-^but  the  state  could  never  be  heard  to  as- 
sert any  claim  on  the  matter  Involved  In  this 
suit,  and  a  decree  in  this  suit  would  protect 
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the  defendants  a£:alnst  any  demand  on  the 
bond  to  the  extent  covered  by  the  decree. 
The  state  is  the  obligee  In  the  bond,  but  it 
has  made  the  bond  a  security  for  others  who 
are  entitled  to  resort  to  It  as  a  means  of  sat- 
isfaction of  their  demands.  The  bond  is 
mere  Inducement,  used  to  show  who  are 
liable,  and  how  to  respond  to  the  demand  of 
complainants.  At  law,  because  of  its  re- 
gard for  forms,  the  action  would  be  In  the 
name  of  the  obligee  in  the  bond  for  the  use 
of  the  real  parties  in  interest  Equity  rises 
above  such  fetters,  disregards  merely  useless 
forms,  and  loolcs  only  to  substance,  and  hence 
requires  only  those  to  be  parties  who  have 
some  concern  in  the  litigation,  or  whose  pres- 
ence 1b  required  to  do  complete  Justice  be- 
tweoi  tbe  parties;  and,  tested  by  this  rule, 
the  state  is  not  a  necessary  party.  The 
learned  counsel  for  the  appellants  have  not 
claimed  that  the  state  is  a  necessary  party 
on  the  general  rules  of  chancery  procedure, 
but  put  the  claim  on  the  language  of  the 
statute  requiring  official  bonds,  which  pro- 
vides for  them  to  be  "made  payable  to  the 
state,  and  shall  be  put  In  suit,  in  the  name  of 
the  state,  for  the  use  and  l>eneflt  of  any  per- 
son injured  by  the  breach  thereof."  We  do 
not  regard  the  language  quoted  as  intended 
to  prescribe  a  formula  for  suits,  or  to  do 
more  than  to  declare  that  such  bonds  shall 
be  held  by  the' state  as  a  security  for  all  in- 
jured by  their  iMreach.  The  expression  used 
may  have  been  suggested  by  the  fact  that, 
when  the  statute  was  originally  framed,  all 
suits  on  such  bonds,  as  now  most  of  them, 
are  brought  in  courts  of  law,  where  literally 
the  direction  of  the  statute  is  observed,  and 
suit  is  brought  in  the  name  of  the  state  for 
the  use,  etc.  The  statute  under  which  the 
clerk  of  the  chancery  court  may  be  made 
guardian  declares  that  his  official  bond  shall 
eav&e  his  liability  as  guardian,  and  it  says 
nothing  as  to  how  suit  shall  be  brought  to 
enforce  this  liability.  Another  statute  gives 
the  right  to  resort  to  the  court  appointing 
a  guardian  to  enforce  the  liability  of  obligors 
In  the  bond,  which  stands  as  security  for  the 
rights  of  parties.  Counsel  admit  the  Jurisdic- 
tion of  the  court  in  this  case,  and  complain 
only  of  the  procedure,  and,  believing  that  to 
be  free  from  any  valid  objection,  the  decree 
will  not  be  disturbed  on  that  account  The 
point  that  the  administratrix  of  the  deceased 
guardian  has  filed  accounts  of  the  guardian- 
ship, and  they  have  been  excepted  to  and 
are  pending,  is  not  available  as  an  objection 
to  this  suit  That  is  a  suit,  as  it  were,  by 
the  personal  representative  of  the  deceased 
guardian  against  bis  former  wards;  while 
this  is  a  suit  by  them,  not  only  for  an  ac- 
count ot  their  estate  in  the  hands  of  their 
guardian,  but  with  the  further  object  ot 
reaching  the  obligors  on  the  official  bond  of 
the  guardian,  and  obtaining  satisfaction  of 
the  decree  sought  A  final  decree  on  the 
suit  of  the  administratrix  of  the  guardian 
might  settle  the  sum  for  which  the  guardian 


was  liable,  but  nothing  more,  and  the  pend- 
ency of  that  presented  no  ground  of  objection 
to  this.  Even  a  final  decree  in  the  account- 
ing by  the  representative  of  the  guardian 
would  be  only  prima  facie,  and  not  conclu- 
sive, against  his  siu-eties,  which  furnishes 
another  sufficient  answer  to  the  objection 
that  this  suit  is  premature  The  demurrer 
was  propwly  overruled,  and  the  decree  is  af- 
firmed, with  leave  to  answer  in  30  days  after 
mandate  filed  in  the  chancery  court  as  of  last 
term  of  said  court 
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LOBDBLIi  et  al.  v,  MASON. 
(Supreme  Coart  of  IiOsdssippi.  April  9,  18D4.) 
Statutb  or  Fbattds  —  Leases  tob  Horb  teas  a 
YsAB — Affoihtmbst  of  Aobmt. 
l.C!ode  1880,  {  1180,  declaring  valid  "eoB- 
veiances  of  land  and  contracts  relating  there- 
to, executed  by  an  attorney  in  fact  who  Is  ap> 
pointed  by  writing,  executed  and  aclinowledged 
by  the  principal,  or  proved  like  a  conveyaace,  re- 
lates to  the  conveyances  of  estates  of  freehold, 
or  for  the  term  of  more  than  one  year,  which 
sectlMi  1188  requires  to  be  declared  by  writing 
signed  and  delivered,  and  not  to  tlie  contracts 
for  sale  of  realty,  or  leases  for  more  than  one 
year,  which  section  1292  requires  to  be  in  writ" 
mg  signed  by  the  party  to  be  cliarged,  or  an 
agent  "thereunto  lawfully  authorixed;"  bo  that 
an  agent  orailv  authorized  can  make  a  written 
contract  for  a  lease  for  more  than  one  year. 

2.  Since  a  lease  for  more  than  one  year 
must  bo  by  deed  (Code  1880,  %  1188),  the  agent's 
appointment  to  make  it  must  also  be  by  deed; 
but  if  such  Mpointment  be  oral,  the  lease  may 
be  enforced  for  the  time  over  one  year  as  a 
contract  for  a  lease. 

3.  The  action  of  unlawful  entry  and  detain- 
er (Code  1882,  {  4461>  involves  only  the  right  of 
poasa-wioQ,  not  the  title;  and  will  not  lie  against 
one  who  entered  under  a  valid  lease,  and  h<^ds 
under  a  contract  for  a  lease  enforceable  in 
equity. 

Appeal  from  circuit  cavrt,  Bolivar  oonnty; 
R.  W.  Williamson,  Judge. 

"To  be  officially  reported." 

Action  for  unlawful  entiy  and  detainer  by 
O.  S.  Lobdell  and  others  against  Mrs.  3.  W. 
Muson.  Judgment  for  defendant  Plaintlfls 
appeaL    Affirmed. 

Fred  Clark,  for  appdiants.  Moore  ft  Jones, 
for  appellee. 

COOPER,  J.  The  appdiants,  who  are  the 
heirs  at  law  of  Mrs.  E.  J.  Parkinson,  brought 
this  action  of  unlawful  and  forcible  entry 
and  detainer  against  the  appdiee  to  recover 
possession  of  the  lands  descrilied  In  their 
petition.  The  case  was  tiled  by  the  Judge 
on  an  agreed  state  of  facts,  and  from  a  Judg- 
ment In  favor  of  the  defendant  the  plainturs 
appeaL  From  the  agreed  facts  it  appears 
that  in  February,  1892,  0.  S.  Lobdell,  having 
verbal,  but  no  written,  authority  from  Mrs. 
Paikinson,  executed  to  Mr.  Mason  a  lease  of 
the  plantation  of  Mrs.  ParUnson,  of  which 
the  demanded  lands  vrece  a  part,  for  the  year 
1892.  The  concluding!  clause  of  the  lease  is 
as  follows:  "It  is  also  agreed  that  the  said 
J.  W.  Mason  Is  to  build  a  good  plank  cabin. 
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with  brick  chimney,  front  gallery,  and  sli\ed 
room,  near  the  northwest  corner  of  the  land, 
and  on  the  northwest  side  of  Brown's  bayou, 
near  the  pool,  and  is  to  have  the  use  of  said 
land  toe  the  years  1892,  1893  &  1894."  At 
the  exphratlon  of  the  year  1892,  Mrs.  Parkin- 
son being  then  dead,  the  appellants  notified 
Mason  not  to  make  the  improvements  on  the 
land,  as  they  would  claim  that  the  lease  there- 
of beyond  the  first  year  was  void  under  the 
statute  of  frauds,  because  LobdeU,  the  agent 
of  Mrs.  Parkinson,  was  not  authorized  In 
writing  to  make  the  lease.  Mason  assigned 
his  t^rm  to  his  wife,  the  appellee^  who,  not- 
withstanding the  notice  by  the  appellants, 
proceeded  to  erect  the  cabin,  wh»enpon  the 
appellants  instituted  this  action. 

Our  statute  of  frauds  does  not  contain  the 
first  and  third  sections  of  the  English  act  of 
29  Car.  II.,  by  which  the  instruments  therein 
referred  to  are  required  to  be  signed  by  the 
parties  or  by  "their  agents  thereunto  lawfully 
authwlzed  In  writing;"  it  is  framed  after 
the  fourth  section  of  the  English  act,  and  de- 
nies action  VL-poD  the  contracts  It  enumerates 
"unless  the  promise  or  agreement  upon  which 
such  action  shall  be  brought,  or  some  memo- 
randum or  note  thereof,  shall  be  in  writing, 
and  signed  by  the  party  to  be  charged  there- 
with, or  some  other  person  by.  him  or  her 
thereunto  lawfully  authorized."  Code  1880, 
I  1292;  Code  1892,  |  4325.  Among  the  con- 
tracts it  enumerates  is  the  making  of  a  lease 
toe  a  longer  term  than  one  year.  Under  this 
statute  the  appointment  of  the  agent  by 
whom  the  contract  Is  signed  Is  not  required 
to  be  in  writing.  Curtis  v.  Blair,  26  Miss. 
S09.  Counsel  for  appellant  concede  that  the 
authority  of  Lobdell  to  make  the  lease  would 
not  be  required  to  be  In  writing  by  the  stat- 
ute of  frauds,  but  contend  that,  after  the  de- 
drion  in  Curtis  v.  Blair,  a  new  statute  was 
adopted  in  this  state,  by  reason  of  which  no 
valid  lease  for  more  than  one  year  could  be 
executed  by  an  agent  having  verbal  authority 
only.  The  provision  appealed  to  is  section 
1180  of  the  Code  of  1880,  and  Is  as  follows: 
"Conveyances  of  land,  or  contracts  relating 
thereto,  executed  by  an  attorney  In  fact,  for 
his  principal,  and  duly  acknowledged,  or 
proved  shall  have  the  same  force  and  effect 
as  if  executed  and  acknowledged  by  the  prin- 
cipal; provided,  such  attorney  be  appointed 
by  some  writing,  duly  executed  and  acknowl- 
edged by  the  principal,  or  proved  in  the  man- 
*ner  conveyances  of  land  are  required  by  law 
to  be  executed  and  acknowledged  or  proved; 
and  when  a  conveyance  by  an  attorney  is  in 
execution  of  letters  of  attorney,  it  shall  pass 
the  interest  of  the  principal,  though  not  for- 
mally executed  In  his  name."  The  original  of 
this  section  is  found  In  the  Revised  Code  of 
1857,  C.  87,  art  2,  which  Code  was  adopted 
several  years  after  the  decision  In  Curtis  v. 
Blair.  By  another  section  of  the  Code  it  is 
provided  that  "No  estate  of  Inheritance  or 
freehold,  or  for  a  term  of  more  than  one  year, 
in  lands  or  tenements,  shall  be  conveyed  from 


one  to  another,  unless  the  conveyance  be  de- 
clared by  writing  signed  and  delivered."  Code 
1880,  §  1188;   Code  1892,  §  2434. 

Shortly  stated,  the  proposition  of  appel- 
lants' counsel  Is  this:  By  section  1188  of 
the  Code  of  1880,  conveyances  In  fee  of  free- 
hold, or  for.  a  term  of  more  than  one  year, 
must  have  been  by  deed;  by  section  1292, 
contracts  for  the  sale  of  lands,  tenements,  or 
hereditaments,  or  the  making  of  a  lease 
thereof  for  a  longer  term  than  one  year,  were 
required  to  be  In  writing  signed  by  the  party 
to  be  uliorged  therewith,  or  by  an  agent 
thereunto  lawfully  authorized;  section  1180 
declares  what  shall  be  necessary  for  the  law- 
ful appointment  of  an  agent  to  execute  for 
his  principal  the  conveyances  required  by 
section  1188  or  the  contracts  required  by  sec- 
tion 1292.  Upon  a  cursory  reading  of  the 
statutes,  the  position  of  counsel  seems  plaus- 
ible and  reasonable,  but  a  careful  examina- 
tion of  them  shows  it  to  be  imsonnd.  Prior 
to  March  2,  1854,  there  was  no  law  provid- 
ing, eo  nomine,  for  recording  i>owers  of  at- 
torney in  this  state.  On  that  day  an  act 
was  passed  admitting  such  Instraments  to 
record,  and  making  certified  copies  ih&e^ot 
admissible  in  evidence.  Acts  1854,  p.  166. 
Tills  act,  enlarged  by  the  addition  of  three 
other  articles,  became,  in  the  revision  and 
codification  of  the  laws,  chapter  87  of  the 
Code  of  1857.  One  of  the  added  articles 
authorized  married  women.  Jointly  with 
their  husbands,  to  appoint  attorneys  in  fact 
by  whom  they  could  make  conveyances  of 
their  estates;  another  provided  for  the  ap- 
pointment by  one  interested  in  the  admin- 
istration of  an  estate  of  an  attorney  in  fact 
to  represent  him  in  such  administration;  the 
other  (with  some  changes  subsequently 
made)  became  section  1180  of  the  Code  of 
1880.  This  section  has  been  brought  for- 
ward from  the  Code  of  1857  into  those  of 
1871,  1880,  and  1892,  and  in  each  of  these 
Codes  the  statute  of  frauds  as  it  was  written 
when  the  case  of  Curtis  v.  Blair  was  de- 
cided has  been  re&iacted.  The  effect  now 
sought  to  be  given  to  this  section  has  never 
been  suggested  in  any  decision,  and  there  la 
nothing  in  the  history  of  legislation  tending 
to  show  that  it  has  received  that  constroc- 
tion  in  the  legislative  department  If  the 
construction  contended  for  by  appellants  be 
correct,  no  conveyance  of  land,  or  contract 
relating  thereto,  executed  by  an  attorney  in 
fact  for  his  principal,  would  be  valid  unless 
the  power  of  attorney  be  not  only  executed 
by  the  principal,  but  also  "acknowledged  by 
the  principal,  or  proved  in  the  manner  con- 
veyances of  land  are  required  by  law  to  be 
executed  or  acknowledged  or  proved,"  for 
this  is  as  much  required  by  the  statute  as 
that  the  appointment  shall  be  in  writing. 
The  error  of  construction  into  which  counsel 
falls  arises  from  the  fact  that  he  construes 
the  words  "contracts  relating  thereto"  In 
section  1180  to  have  the  same  meaning  as 
the  words  "any  contract  for  the  sale  of  landSt 
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tenements  or  hereditaments"  In  section  1292. 
This  is  a  mistake.  The  "conveyances  of  land 
or  contracts  relating  thereto"  referred  to  in 
section  1180  are  those  which  by  section  1188 
are  required  to  be  in  ?vrlting,  or  contracts  of 
lUce  final  characters-contracts  nnder  and  by 
virtue  of  which  rights  in  land. pass  to  and 
are  vested  in  the  party  claiming  thereunder, 
and  which  are  usually  spread  upon  the  rec- 
ords -ander  the  recording  acts  as  muniments 
of  title.  As  we  have  shown,  the  original  of 
this  section  was  passed  for  the  sole  purpose 
of  admitting  to  record  powers  of  attorney, 
and  making  copies  thereof  receivable  in  evi- 
dence. The  statute,  substantially  as  it  now 
exists,  has  been  the  law  for  nearly  50  years, 
In  which  time  it  has  been  four  times  redact- 
ed in  our  Codes,  in  which  Codes  the  statute 
of  frauds  has  also  been  brought  forward  in 
the  same  language  in  which  it  existed  when 
the  decision  of  Gortis  v.  Blair  was  made. 
Under  such  circumstances,  we  should  hesi- 
tate to  adopt  the  construction  of  the  statute 
now  for  the  first  time  suggested,  even  if  it 
appeared  to  be  one  which  might  have  been 
reasonably  adopted  years  ago.  But  we  are 
satisfied  that  the  construction  given  by  us 
would  have  been  accepted  If  the  point  had 
been  then  raised.'  Under  section  1188  it  was 
essential  to  the  validity  of  a  lease  for  more 
than  one  year  that  it  should  be  made  in  writ- 
ing, signed,  and  ddivered.  By  section  993  of 
the  same  Code  the  use  of  private  seals  was 
dispensed  with,  and  so  the  instrument  re- 
quired by  section  1188  for  the  conveyance 
of  the  estates  therein  recited  was  the  deed  of 
the  party.  Since  in  the  maldng  of  a  lease  for 
a  longer  time  than  one  year  it  was  essential 
that  it  should  be  by  deed,  the  appointment 
of  an  agent  to  make  such  lease  was  also 
required  to  be  by  deed.  Story,  Ag.  {  49; 
Humphreys  v.  Wilson,  43  Miss.  328;  Adams 
V.  Power,  52  Miss.  828.  It  follows  from  this 
that  the  lease,  as  a  lease,  was  invalid  from 
want  of  authority  to  execute  it  But  It  is 
well  settled  that  where  an  agent  having  pow- 
er to  make  &  contract  for  the  sale  of  land, 
but  no  power  to  make  a  deed,  makes  a  deed, 
though  the  instrument  be  void  as  a  deed,  it 
Is  good,  In  equity,  as  a  contract  to  convey, 
and  that  a  party  entering  upon  lands  under 
such  an  Instrument  is  in  equity  entitled  to 
retain  possession.  Qroff  v.  Ramsey,  19  Minn. 
45  (OH.  24);  Thomas  v.  JosUn,  30  Minn.  388, 
15  N.  W.  675;  Baum  v.  I>ubois,  43  Pa.  St 
260;  Morrow  vl  Hlgglns,  29  Ala.  448;  Walker 
V.  Ledbeter,  81  Ala.  175;  Worrall  v.  Munn, 
5  N.  Y.  220;  Long  v.  Hartwell,  34  N.  J.  Law, 
116;  Reed,  St  Frauds,  {  337. 

The  lease  being  invalid  as  a  lease,  but 
binding  as  a  contract  for  a  lease,  the  remain- 
ing qnestitm  is  whether  the  defendant  being 
In  i>ossession  of  the  land,  and  claiming  the 
same  under  such  instrument  may  defend  her 
possession  against  the  owner.  The  action  of 
tmlawfol  entry  and  detainer  is'  a  statutory 
action,  and  is  given  to  "any  one  deprived  of 
tbe  possession  of  land  by  force,  bitimldatioii« 


fraud,  stratagem,  stealth,  and  to  any  land- 
lord, vendor,  vendee,  mortgagee  or  trustee  or 
cestui  que  trust  or  other  person  against 
whom  the  possession  of  land  is  withheld  by 
his  tenant,  vendee,  vendor,  mortgagor,  grant- 
or, or  other  person  after  the  expiration  of 
his  right  by  contract  express  or  Implied  to 
bold  possession,"  etc.  Code  1802,  8  4461. 
The  action  is  possessory  only,  and  does  not 
involve  tiUe  (Spears  v.  McKay,  Walk.  265r 
Loring  V.  Willis,  4  How.  383),  and  can  be- 
brought  only  in  the  cases  specified  In  the 
statute  (McCorkle  v.  Yarrell,  55  Miss.  576). 
The  defendant  entered  upon  tbe  land  In  con- 
troversy under  assignment  of  the  right  of  her 
husband,  who  himself  ent»'ed  into  a  lease  of 
the  land  valid  as  a  lease  for  one  year,  and 
good  as  a  contract  of  lease  for  three  years. 
The  owner  was  not  therefore  deprived  of  th* 
possession  of  her  property  by  force,  intimida- 
tion, fraud,  stratagem,  or  stealth,  nor  does 
the  defendant  retain  x>ossession  as  tenant 
"after  the  expiration  of  his  right  by  con- 
tract to  hold  possession."  On  the  contrary,, 
the  defendant  is  in  possession,  claiming  un- 
der a  contract  by  which  she  is  entitied  to 
compel  the  specific  execution  of  a  lease  by- 
the  plaintiffs,  and  consequently  is  also  en- 
titled to  the  possession  of  the  premises.  A 
different  question  would  be  presented  if  the 
action  was  one  in  which  the  titie  to  the  prop- 
erty was  involved.  As  the  right  of  posses- 
sion alone  is  involved  here,  the  Judgment  of 
the  court  was  properly  rendered  for  the  de- 
fendant, and  It  is  afiirmed. 


Ca  Min.  S80)- 
BUCKLET  V.  OEOBOB  et  «L 

(Supreme  Court  of  Mississippi.     Feb.  19,  1894.)- 

JUDQE  OF  BOPllBME  CoDRT — ACTHOKITT  TO  GbAWT 
SDPERSBDBAB  —  APPBAL  IBOM  AFPOINTXBHT  C* 
KeOEIVERS— ElWBOT, 

l.C!ode  1880,  }  2311,  provides  that  tiie 
chancellor  may  grant  an  aweol  from  any  inter- 
locutory order  or  decree  whereby  possession  of 
property  is  to  be  changed,  and  that  he  "shall 
aetermine  whether  such  appeal  shall  operate  as 
a  supersedeas."  Section  1404  provides  that  the 
judges  of  the  supreme  court  may  severally  grant 
writs  of  gnpersedeas  and  appeals  from  interlocu- 
tory decrees  in  chanc«y,  whereby  possession  of 
property  is  to  lie  changed,  "provided  such  iweal' 
shall  have  been  refused  by  the  chancery  court" 
BeU,  that  where  the  chancellor,  on  granting  aa 
appeal  from  an  order  appointing  receivers,  re- 
fuses a  supersedeas,  a  judge  of  the  supreme- 
court  may  grant  it.  ' 

2.  A  supersedeas  granted  on  an  appeal  from, 
an  order  api>ointing  receivers,  after  tbe  receivers 
have  taken  pos8es8t<nt  of  the  property,  entitles 
the  owner  to  an  Immediate  restitution  of  such' 
property. 

Appeal  from  circuit  court,  Clarke  county  r 
S.  E.  Terral,  Judge. 

"To  be  ofllcially  reported." 

Action  by  Mrs.  J.  £).  Buckley  against  W. 
W.  George  and  others  to  recover  damages- 
for  the  wrongful  detention  of  personal  prop- 
erty from  the  possession  of  plaintiff.  E^m- 
a  Judgment  nutainlng  &  demurrer  to  and  dls^ 
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missing  the  declaration,  plalntlfl  appeals. 
Berersed. 

MlIIw  &  Baskln,  for  appellant  Hamm, 
Witberspoon  &  Wltherspoon,  for  appellees. 

COOPER,  X  This  is  an  action  at  law  by 
appellant  to  recover  from  appellees  damages 
for  injuries  sustained  by  her  und»  the  fol- 
lowing clrcmnstances:  On  the  18th  day  of 
January,  A.  D.  1892,  Putnam,  Baldwin  & 
Co.  and  others  exhibited  their  bill  against 
the  appellant  and  others,  and,  by  an  order 
of  the  chancellor  then  made  in  vacation  in 
said  cause,  the  appellees  were  appointed  re- 
ceivers of  the  appellant's  estate,  consisting 
of  a  stoclc  of  goods,  of  the  value  of  $6,000; 
of  notes,  books,  accounts,  and  other  rights 
In  action,  of  the  value  of  $20,000;  and  of  her 
lands  located  in  Clarke,  Jaspw,  and  other 
counties  in  this  state,  of  the  value  of  $30,- 
000.  On  the  day  of  their  appointment  the 
appellees  gave  bond  as  receivers,  and  took 
possession  of  said  estate.  On  the  same  day 
the  appellant  applied  to  the  chancellor  for 
an  appeal,  to  operate  as  a  supersedeas  of 
the  order  appointing  the  receivers,  and  the 
chancellor  granted  the  appeal,  but  refused 
to  ord^  the  supersedeas.  Upon  the  refusal 
of  the  chancellor  to  grant  the  supersedeas, 
the  appellant  presented  her  petition  to  the 
chief  Justice  of  this  court,  who  made  an  or- 
der tor  the  issuance  of  the  writ  of  super- 
sedeas upon  api)ellant  entering  into  bond 
in  the  penalty  of  $20,000,  which  bond  was 
execnted  by  her,  and  was  approved  by  the 
proper  officer,  who  thereupon  Issued  the  writ 
of  supersedeas,  as  required  by  the  flat  of  the 
chief  justice,  which  writ  was  on  the  25th 
day  of  January,  1892,  duly  executed  upon 
the  api)ellees.  The  appellant  thereupon  de- 
manded possession  of  all  her  estate  from  the 
appellees,  which  was  refused  by  them,  and 
th^  continued  in  possession  thereof  until 
the  23d  day  of  AprU,  1892.    It  is  alleged  in  the 

declaration  that,  on  the day  of , 

1892,  the  order  of  the  chancellor  appointing 
the  receivoiv  was  reversed  by  the  supreme 
court,  and  the  receivers  discharged.  The 
declaration  averred  that,  by  reason  of  the 
defendants'  withholding  possession  of  her 
property  from  the  25th  day  of  January,  the 
^ay  whoi  the  writ  of  supersedeas  was  served 
upon  them,  to  the  23d  day  of  April,  when 
possession  was  restored  to  her,  she  has  been 
greatly  damaged;  that  the  goods  in  the  pos- 
session of  the  receivers  were  such  as  were 
usually  k^t  in  country  stores,  and  depre- 
dated In  value  during  that  time  $1,500; 
that  her  business  was  broken  up,  and  her 
•credit  greatly  injured,  by  her  store  being  so 
long  closed;  and  that  daring  said  period 
many  of  the  claims  due  to  her  became  barred 
by  limitation,  or  otherwise  impaired  in  value. 
Other  Injuries  are  specifically  set  forth  in 
-the  declaration  as  having  resulted  from  the 
.act  of  the  defendants  in  withholding  from 
4bB  plaintiff  the  possession  of  the  property 


aftv  the  service  of  the  writ  of  supersedeas. 
The  defendants  demurred  to  the  declaration, 
and  assigned  Si  special  causes  of  demurrer. 
The  demurrer  was  sustained,  and  the^  suit 
dismissed,  and  the  plaintiff  appeals.  We 
shall  notice  specifically  only  a  few  of  the  nu- 
merous causes  of  demurrer.  All  have  been 
considered;  but  many  of  them  are  disposed 
of  by  the  statute  which  provides  that  "plead- 
ing shall  not  be  deemed  insufficient  for  any 
defect  which  could  theretofore  be  objected 
to  only  by  special  demurr»."  Code,  t  703. 
It  is  contended  by  the  counsel  for  appellees 
(1)  that  the  defendants,  being  receivers  of 
the  chancery  court,  could  not  be  sned  with- 
out the  permission  of  that  court;  (Zt  that, 
the  chancellor  having  granted  an  appeal 
from  the  order  appointing  the  recovers,  and 
having  refused  to  grant  a  supersedeas  there- 
of, it  was  not  competent  for  a  Judge  of  the 
supreme  court  to  thereafter  grant  the  writ; 
(3)  that,  if  the  supersedeas  was  lawfully 
granted,  its  effect  was  to  preserve  the  status 
existing  at  the  time  of  its  service,  and,  since 
the  defendants  had  then  taken  possession  of 
the  property  under  th^' appointment  as  re- 
ceivers, it  was  theh:  duty  to  retain  it  until 
the  order  or  decree  by  which  they  were  ap- 
pointed should  be  vacated. 

The  first  and  third  of  these  propositions 
may  be  examined  together,  for  they  are  both 
determinable  by  the  conclusion  which  may 
be  reached  as  to  the  effect  of  the  writ  of 
supersedeas.  Before  considering  this  qxlea- 
tion,  we  will  dispose  of  the  objection  that  it 
was  not  within  the  power  of  one  of  the 
judges  of  this  court  to  grant  a  writ  of  super- 
sedeas after  It  had  been  refused  by  the 
chancellor.  By  section  2311  of  the  Code  of 
1880  it  was  provided  that  "an  appeal  may 
be  granted  by  the  chancellor  in  term  time, 
or  vacation,  from  any  interlocutory  order  or 
decree  whereby  money  is  required  to  be  paid, 
or  the  possession  of  prop^ty  to  be  changed, 
or  when  he  may  think  proper.  In  order  to 
settle  the  principles  of  the  cause  or  to  avoid 
expense  and  delay;  but  such  appeal  shall  be 
applied  for  within  ten  days  after  the  date 
of  the  order  or  decree  complained  of;  and 
bond  shall  be  given  as  in  other  cases,  and 
the  chancellor  shall  determine  whether  such 
appeal  shall  operate  as  a  supersedeas  or 
not"  By  section  1404  of  the  Code  it  was 
also  provided  that  "the  Judges  of  the  su- 
preme coiut  may  severally  grant  writs  of 
supersedeas;  they  may  grant  writs  of  cer- 
tiorari; they  may  grant  appeals  from  In- 
terlocutory decrees  in  chancery,  where  by 
such  decrees  money  Is  to  be  paid,  or  the  pos- 
session of  property  la  to  be  changed,  or 
where  such  appeal  is  necessary  to  settle  the 
principles  of  the  cause;  provided  such  ap- 
peal shall  have  been  refused  by  the  chan- 
cery court  or  by  the  Judge  thereof  In  vaca- 
tion," etc.  It  is  urged  by  counsel  that  by 
section  2311  it  is  provided  that  the  chancel- 
lor shall  determine  whether  the  appeal  from 
an  interlocutory  decree  shall  operate  as  a 
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Bupersedeas,  and- counsel  contend  that  It  was 
never  Intended  by  the  law  to  glre  to  the 
Judges  of  this  court  Individually  a  auper- 
vlsory  jurisdiction  over  chancellors  or  chan- 
cery courts.  Counsel  are  forced  to  admit 
that  by  section  1404  Just  that  power  is  clear- 
ly conferred  if  the  chancellor  refuses  an  ap- 
peal from  an  Interlocutory  decree,  but  they 
contend  that  this  statutory  power  should  be 
strictly  construed,  and,  since  the  chancellor 
did  grant  an  appeal  from  the  decree  ap- 
pointing the  receivers,  the  chief  Justice  had 
no  authority  to  make  an  order  for  the  su- 
persedeas which  the  chancellor  had  denied. 
The  argument  of  counsel  is  too  refined  and 
technical.  The  manifest  purpose  of  the  Code 
provisions  is  that  the  chancellor  deciding  a 
cause,  and  making  an  interlocutory  decree 
therein  of  the  class  named,  may  grant  an 
appeal  therefrom  with  or  without  superse- 
deas, but  that,  if  either  the  appeal  or  the 
supersedeas  is  refused  by  him,  the  party 
may  apply  to  one  of  the  Judges  of  this  court. 
Who  may  grant  the  appeal  or  order  the  su- 
persedeas; and  such  has  been  the  practice 
for  very  many  years.  Hill  v.  Robinson,  23 
Miss.  306;   Wilson  v.  Pugh,  61  Miss.  449. 

The  real  question  Involved  is  as  to  the  ef- 
fect of  the  Bupersedeas  when  served  upon  the 
receivers.  Did  it  serve  only  to  suspend  far- 
ther action  under  the  decree,  leaving  the 
property  committed  by  the  order  of  their  ap- 
pointment to  the  receivers  in  their  posses- 
sion until  the  appeal  should  be  finally  deter- 
mined, or  was  its  effect  to  displace  and  dis- 
charge the  superseded  decree,  and  entitle  the 
owner  whose  possessicm  had  been  disturbed 
to  an  Immediate  restitution  of  the  property? 
It  is  only  by  virtue  of  statutes  that  ap- 
peals may  be  taken  from  interlocutory  de- 
crees, and  there  seem  to  be  but  few  states  In 
which  the  right  of  appeal  Is  given  tram  an 
order  appointing  a  receiver,  as  is  the  case  in 
this  state.  It  is  uniformly  held  that  an  ap- 
peal from  a  final  decree  does  not  displace  a 
receiver  appointed  by  a  prior  interlocutory 
decree,  but  no  light  Is  cast  upon  the  ques- 
tion here  Involved  by  that  class  of  cases,  for 
appeals  from  final  decrees  do  not  suspend  ad- 
ministrative interlocutory  decrees.  In  tbe 
states  in  which  appeals  are  allowed  from  In- 
terlocutory decrees,  we  have  found  but  one 
case  in  which  the  effect  of  a  supersedeas  up- 
on an  order  appointing  a  receiver  has  been 
considered  and  decided,  and  that  Is  the  case 
of  State  V.  Johnson,  13  Ma.  83.  In  that 
case  a  receiver  had  been  appointed  for  a 
railroad,  and  a  supersedeas  had  been  allowed 
by  the  chief  Justice  after  the  receivo:  bad 
qualified  and  taken  possession  of  the  proper- 
ty. The  chief  Justice,  in  addition  to  making 
an  order  of  supersedeas,  also  directed  an  or- 
der to  be  made  upon  the  receivers  to  restore 
the  possession  of  the  property  to  the  appel- 
lants, to  be  by  them  held  pending  tiielr  ap- 
peal This  order  the  receivers  refused  to 
obey,  and  an  attachm«it  was  issued  against 
them  for  contempt    Tbe  Question  was  very 


thoroughly  considered  by  the  court,  and  the 
conclusion  reached  that  the  effect  of  the 
supersedeas  was  to  retract  and  suspend  the 
order  by  which  the  receiver  was  appointed, 
so  that,  though  nothing  which  had  been  done 
before  service  of  the  writ  was  disturbed  or 
Its  legal  eftect  changed,  there  was  no  longw 
any  efficacy  in  the  decree  to  uphold  action  or 
the  possession  of  the  receivers.  The  charac- 
ter of  the  duties  imposed  upon  the  receivers 
in  that  case  served  to  illustrate  and  support 
the  argument  of  the  court  In  the  order  ap- 
pointing them  they  had  been  directed  to  take 
charge  of  the  Jacksonville,  Pensacola.  &  Mo- 
bile Railroad,  the  Tallahassee  Railroad,  and 
the  Pensacola  &  Georgia  Railroad,  and  to 
operate,  manage,  and  conduct  the  same,  "and 
to  execute  and  perform  the  public  trusts  and 
obligations  created  in  the  diarter  of  the  Pen- 
sacola &  Georgia  Company,  and  in  the  agree- 
ment of  the  purchasers  of  said  railroad  in 
the  extension  of  said  road  to  the  Chatta- 
hoochee river.''  It  was  contended  for  the  re- 
ceivers that  the  only  effect  of  the  super- 
sedeas was  to  suspend  further  action  on  their 
part,  and  that  it  did  not  serve  to  withdraw 
from  them  the  possession  which  they  had  re- 
ceived before  the  writ  was  granted.  But 
the  court  said:  "When  the  powers  of  the  dr- 
coit  court  and  the  duties  of  its  officers  un- 
der the  superseded  order  were  suspended, 
what  was  the  effect  of  the  suspension?  It 
seems  to  us  that  it  was  legally  and  logically 
this:  The  court  and  its  officers  are  required 
to  surcease  and  desist  from  taking  and  hold- 
ing the  railroads;  their  property  and  mon- 
eys; stop  operating  the  same;  stop  receiving 
the  revenues,  paying  expenses,  building  rail- 
roads out  of  the  revenues;  make  no  con- 
tracts; leave  the  roads  as  you  found  them  un- 
til the  determination  of  the  matter  by  the 
coiurt  having  cognizance  of  it"  And,  again, 
the  receiver  having  no  authority  further  to 
operate  the  roads,  and  refusing  to  allow  the 
prima  facie  owners  so  to  do,  the  necessary  re- 
sult is  that  the  roads  must  cease  their  opera- 
tions and  business,  the  engines  and  cars 
must  rest  quietly  upon  the  track,  and  the 
operatives  be  discharged,  until  the  appeal  be 
disposed  of.  The  argument  of  necessity 
seems  to  us  to  be  conclusive.  Ordinarily,  the 
rule  undoubtedly  ia  that  a  supersedeas  fixes 
and  preserves  the  existing  conditions  until 
the  cause  can  be  finally  beard  and  deter- 
mined. Nothing  that  has  been  done  xmiet 
the  Judgment  or  decree  Is  undone,  or 
Its  validity  Impaired;  but  nothing  further 
can  be  done,  for  the  Judgm«it  or  decree  be- 
ing the  sole  authority  for  action,  and  it  be- 
ing suspended,  there  Is  necessarily  a  sus- 
pension of  action.  But  it  would  be  a  fatal 
adherence  to  rules  of  procedure  that  would 
destroy  an  estate  to  preserve  an  analogy, 
and,  when  It  is  In  the  nature  of  things  Im- 
possible that  the  status  can  be  preserved  by 
Inaction,  it  necessarily  follows  that  action  of 
some  sort  by  some  one  must  be  permitted. 
To  give  any  effect  to  a  supersedeaa,  It  most 
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be  held  to  at  least  snspend  farther  action 
under  the  Judgment  or  decree.  It  Is  true 
that  at  common  law  the  rule  was  that,  If  the 
supersedeas  was  served  after  the  levy  of  an 
execution,  the  officer  sold  the  property,  and 
retained  the  proceeds;  but  this  rule  was 
probably  founded  upon  the  theory  that,  by 
reason  of  the  levy,  the  officer  had  acquired 
title  to  the  thing  seized,  and  that  he  was 
selling  as  owner,  and  not  by  vlrtae  of  the 
writ,  for  he  could  also  sell  such  propeorty 
after  the  return  day  of  the  writ,  and  even 
after  the  expiration  of  his  term  of  office. 
Mr.  Freeman  thinks  the  power  of  sale  after 
the  return  day,  or'  after  the  expiration  of  the 
term  of  the  officer,  exists  by  reason  of  the 
authority  of  the  writ,  and  not  because  of  the 
property  acquired  by  its  lery;  and  so  it 
seems  to  be  held  in  some  of  the  states. 
Fre^n.  Ex'ns,  {  10^  and  authorities  there 
cited.  But  it  is  not  a  satisfactory  derivation 
of  the  power  to  sell -In  cases  where  the  an- 
thorlty  of  the  writ  is  suspended  by  super- 
sedeas of  the  Judgment,  which  power  also 
existed  at  common  law.  Id.  i  S2.  But  the 
common-law  rule  has  never  been  adopted  In 
this  state,  and  with  us  the  supersedeas  dis- 
charges the  levy  of  an  execution.  Walker  v. 
McDoweU,  4  Smedes  &  M.  118;  Parkar  t. 
Dean,  45  Mira.  408.  In  other  Jurisdictions  It 
Is  held  that  an  Injunction  issued  In  favor  of 
the  defendant  or  a  third  person  releases  the 
levy  of  an  execution.  Eldrldge  v.  Chambers, 
8  B.  Mon.  4U;  Telford  v.  Cox,  15  Lea,  298. 
Now,  it  is  manifest  that,  when  any  action  is 
to  be  taken  by  a  receiver,— anything  to  be 
done  by  him  with,  or  In  reference  to,  the 
property  committed  to  him  by  the  court,— in- 
action by  him  would  be  a  breach  of  his  offi- 
cial duty,  and  a  violation  of  the  decree  by 
which  he  Is  appointed.  It  is  hardly  neces- 
sary to  say  that  In  the  great  majority  of 
cases  ot  receiverships  there  is  something 
more  to  be  done  than  to  bold  an  inert  mass 
of  property  in  an  unchanged  and  unchanging 
eoiicUtion.  In  all  cases  in  which  the  order  of 
the  court,  eithei:  expressly  or  by  necessary 
Implication,  requires  something  to  be  done. 
Inaction  would  Itself  be  a  breach  of  duty. 
If  the  supersedeas  merely  paralyzes  the  re- 
c^yet  as  an  actor,  and  leaves  the  property, 
as  it  werev  in  mortmain  pending  the  appeal. 
Tbe  strange  result  will  have  been  produced 
of  changing  the  nature  of  the  decree  orig- 
inally made,  of  authorizing  that  to  be  done 
which  never  would  have  been  directed  by  any 
court,  and  of  destroying  the  estate  by  en- 
fra'ced  inaction  and  mere  lapse  of  time.  We 
are 'of  opinion  that  the  rule  announced  by 
the  supreme  court  of  Florida  is  the  only  one 
which  can  be  enforced  without  danger  of  the 
destruction  of  estates,  and  that  the  legal  ef- 
fect of  the  supersedeas  was  to  withdraw 
flrom  the  receivers  the  right  to  the  possession 
of  the  property,  and  vest  that  right  in  the 
party  fi:t>m  whom  it  had  been  taken.  State 
V.  Johnson,  13  Fla.  33;  Blondhelm  v.  Moore, 
11  Md.  365.  By  her  supnsedeas  bond,  the 
T.15so.no.2 — i 


appellant  had  furnished  full  security  to  her 
adversaries;  for,  upon  affirmance  of  the  ot- 
der  appointing  the  receivers,  she  would  have 
been  required  to  restore  the  estate  to  them. 
In  default  of  which  they  could  have  sued  on 
the  bond.  Bverett  v.  State,  28  Md.  190.  The 
present  suit  is  not  against  the  appellees  as 
receivers.  No  demand  is  made  against  them 
by  reason  of  anything  done  by  them  officially. 
They  are  sued  as  individuals  for  a  wrong 
done  to  appellant  after  their  office  had  been 
suspended,  and  when,  as  receivers,  they  had 
no  power  to  act  The  judgment  is  reversed, 
demurrer  overruled,  and  cause  remanded. 


(«  Uu  Ann.  141) 
AKOHEB  et  al.  V.  GONSOUUN.    (No.  11,324.) 
(Supreme  Court  of  Louisiana.     Jan.  16,  1894.) 
Appeal — Dismissal. 
In  this  case,  whether  the  appeal  be  con- 
sidered as  retornable  in  Opelousas  at  the  term 
held  in  July,  1893^  x  in  New  Orleans  at  the 
term  beginniii{r  in  November,  1892,  the  apjteal 
should  be  dismissed. 
(Syllabas  by  the  Court) 

Appeal  from  district  coxsrt,  parish  of  Iberia; 
J.  E.  Mouton,  Judge. 

Action  by  W.  B.  Archer  and  others  against 
Adrleu  Oonsoulin.  There  was  Judgment  for 
defendant,  and  plalntUfs  appealed.  Heard 
on  motion  to  dismiss  api)eal.     Dismissed. 

Philip  H.  Mentz  and  GUbert  L.  Hall,  for 
appellants.  Foster  &  Broussard,  for  appel- 
lee. 

On  Motion  to  Dismiss. 

PABLAN6E,  J.  The  Judgment  appealed 
from  was  rendered  In  May,  1892.  The  ap- 
peal was  returnable  to  this  court  at  its  ses- 
sion held  in  Opelousas,  and  beginning  on  July 
5,  1892.  The  appellants  moved  for  an  exten- 
sion of  time  to  file  the  transcript  until  the 
next  session  of  this  court  at  Opelousas  in 
July,  1893.  This  motion  was  granted,  al- 
though It  was  vigOTously  resisted  by  the  ap- 
pellee. After  the  extension  had  been  granted, 
counsel  for  all  the  parties,  averring  that  it 
was  important  to  all  the  i>artie8  that  the  suit 
be  finally  determined  as  early  as  possible. 
Joined  in  an  appUcaticm  to  this  court,  praying 
that  the  cause  be  made  returnable  at  the  next 
term  of  this  court  at  New  Orleans,  which  ap- 
plication was  granted  on  July  8,  1892,  and 
the  order  granting  the  same  was  duly  entered 
<m  the  minutes.  The  transcript  was  not  filed 
at  the  term  beginning  in  November,  1892. 
This  court  convened  again  at  Opelousas  on 
July  3,  1893.  The  transcript  was  ffied  at 
Opelousas  on  Jidy  5,  1898.  Thereafter  the 
transcript  was  ffied  in  New  Orleans  on  Au- 
gust 11,  1893.  The  appellee  has  moved  to 
dismiss  the  appeaL 

Appellants'  counsel  states  in  an  affidavit 
that  in  October,  1892,  he  wrote  to  the  derk 
of  this  court  at  Opelousas  in  regard  to  this 
case,  and  that  the  clerk,  in  his  reply,  stated 
that  th»e  was  no  wder  granted  by  this  court 
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transferring  tfais  case  to  New  Orleans.  In 
his  letter  to  the  clerk,  appellants'  counsel 
wrote  that  he  was  quite  sure  that  there  was 
such  an  order;  that  It  was  applied  for  by 
counsel  for  both  sides  Jointly;  that  he  knew 
that  he  and  the  opposite  counsel  signed  the 
motion  and  read  it  In  open  court,  and  that 
the  court  granted  the  same,  but  that  he  did 
not  know  whether  the  clerk  had  taken  it 
down.  The  clerk  states  in  an  affidavit  that, 
as  appeOadrts'  connsel  wrote  that  he  knew 
that  the  motion  was  read  in  open  conrt,  and 
that  the  same  was  granted,  he  understood 
that  the  inquiry  of  appellants'  counsd  was 
whether  a  written  order  bad  been  indorsed 
by  the  court  on  the  paper  containing  the  mo- 
tion for  the  transfer.  One  of  appellee's  coun- 
sel has  filed  an  affidavit  in  which,  among 
other  things,  he  states  that  he  knew  that  the  i 
transcript  was  ready  before  the  convenlnpl' 
of  this  court  in  November,  1892;  that  after 
this  court  had  been  in  session  for  a  few 
weeks  during  its  term  beginning  In  Novem- 
ber, 1892,  he  met  appdlants'  counsel,  and 
reminded  him  of  the  transfer  of  the  cause  to 
New  Orleans;  that  appellants'  counsel  said 
that  be  had  been  informed  that  there  was 
no  order  to  transfer;  that  affiant  then  said 
that,  if  the  order  had  not  been  taken  down 
at  Opelousas,  be  was  willing  to  make  an  affi- 
davit, conjointly  with  appellants'  cotmsel, 
setting  out  that  en  order  transferring  this 
cause  to  New  Orleans  bad  been  granted,  the 
affidavit  to  be  in  place  of  the  order  said  not 
to  have  been  carried  cm  the  minutes,  and 
that  it  was  then  agreed  between  the  affiant 
and  appellants'  counsel  to  take  up  the  case 
at  once  in  New  Orleans;  that  subsequently 
the  affiant  ascertained  from  the  clerk  of  the 
lower  conrt  that  the  appellants  had  not  taken 
out  the  transcript  or  paid  for  it;  that  the 
affiant  thai  wrote  two  or  more  letters  to  ap- 
pellants' counsd,  asking  him  to  take  up  his 
tnuuKTlpt  PrcHu  an  affidavit  of  the  deputy 
derk  of  the  lower  court,  and  from  corre- 
spondence filed,  it  would  seem  that  there  was 
some  delay  in  paying  for  the  cost  of  the  tran- 
script, which  was  not  settled  mitil  April, 
1893.  In  his  affidavit  already  mentioned,  ap- 
pellants' counsel  avers  that,  until  the  clerk 
of  this  court  at  Opelousas  wrote  bim  that 
there  was  no  order  for  the  transfo:,  he  in- 
tended bona  fide,  and  was  preparing,  to  ffie 
the  transcript  in  New  Orleans  at  the  term  be- 
ginning in  November,  1892,  but  that,  after 
receiving  the  clerk's  letter,  he  believed  that 
the  order  of  transfer  bad  not  been  rendered, 
and  that  he  did  not  discover  the  truth  until 
July  3,  1808;  that  in  December,  1892,  be- 
lieving that  the  ordo:  had  not  been  rendered, 
he  so  InfM-med  appellee's  counsel,  and  that 
they  agreed  to  dispense  with  the  order  and 
to  take  up  the  case  in  New  Orleans,  but  that 
appdlants'  comiael  required  a  certain  sum  of 
mtmey  for  briefs,  etc,  which  be  requested 
by  letter  of  his  dlents,  from  whom  be  re- 
ceived DO  reply. 
In  point  of  fiict,  ibis  court,  as  already  stat- 


ed, granted  mi  July  8,  1802,  the  joint  appli- 
cation of  the  parties  toe  the  transfer  of  the 
cause  to  New  Orleans,  and  the  order  was 
then  duly  entered  on  the  minutes.  No  one 
denies  that  the  order  was  made.  It  is  evident 
that  tbe  court  must  be  guided  by  its  minntes. 
However  regrettable  may  be  the  misunder- 
standing between  appdlants'  connsel  and  tlie 
derk,  it  is  perfectly  clear  tbat  it  cannot  have 
the  effect  of  annulling  an  order  rendered  In 
open  cotirt,  at  the  request  of  counsel  for  both 
parties,  and  in  their  presence.  Besides,  ap- 
pdlants'  counsel,  being  erroneously  informed, 
priw  to  the  convening  of  this  conrt  In  Novem- 
ber, 1892,  tliat  the  order  had  not  been  ent^ed, 
made  no  attempt  In  this  court  to  have  the 
supposed  omission  sapplied.  Again,  appel- 
1 .  ^'s  counsel  having  offered  to  waive  the  or- 
'  jer  supposed  not  to  have  been  entered,  and 
to  try  the  cause  at  the  term  beginning  In 
Novembo-,  1802,  and  appellants'  connsel  hav- 
ing agreed  th»eto,  the  agreement  was  not 
carried  out  by  appellants'  counsel,  presum- 
ably because  of  appellants'  neglect  to  sup- 
ply the  means  necessary  for  briefs  and  other 
incidentals  of  the  bearing.  But  even  If  any 
law  had  been  dted  to  as,  or  if  any  had  been 
discova«d  by  us,  which  would  authorize  us  to 
dedare  our  order  of  July  8,  1892,  nun  and  of 
no  effect,  woold  appellants  be  benefited  ?  The 
dalm  of  appdiants'  connsel  is  that,  having 
been  misled  Into  believing  tbat  the  order  bad 
not  been  ent»ed,  he  considered  that  the  fail- 
ure to  ento'  the  same  revived  the  order 
previously  rendered,  extending  the  time  for 
the  filing  of  the  transcript  to  July,  1893,  at 
Opelousas.  The  authorities  are  numerous 
tliat,  when  an  extension  of  time  has  been 
granted,  the  appellant  Is  not  entitled  to  three 
days  of  grace  to  ffie  his  transcript.  Oane  v. 
Oaldwell,  28  La.  Ann.  780;  Bienvoia  T.  In- 
surance Co.,  Id.  901;  Ton  Hoven  t.  Yon 
Hoven,  43  La.  Ann.  1170,  10  South.  294^  and 
other  cases.  Iliis  court  convened  In  Opdou- 
sas  on  July  3,  1893,  and  the  transcript  was 
ffied  Ml  July  6,  1893.  It  Is  Iberefore  dear 
that  whetbw  the  appeal  be  considered  as  re- 
turnable In  New  Orleans  at  the  term  begin- 
ning in  November,  1892,  or  in  Opdousas  at 
the  term  beginning  in  July,  1893,  the  appeal 
must  be  dismissed.  It  is  therefore  ordered 
tbat  the  appeal  be  dismissed  at  appellants' 
costs. 

BREATTX,  J.,  recuses  himsdf,  having  been 
of  counseL 


(tt  La.  Ann.  2S<) 
GATES  V.  GAITHBR  et  al.    (Na  11,467.) 
(Supreme  Court  of  Louidana.     Mardi  12, 
1894.) 

UOKTOAOB  —  tiLW  Or   Pl-AOa  —  JUBISDICTIOX  OF 

NoNRBsiDBirT  Dbvixdamt  —  AFFouTmHT  or 

CinuTOB. 

1.  An  act  executed  in  the  state  of  ICidiigan 
between  dtizens  of  that  state,  and  which,  by 
the  parties  to  the  contmct,  ia  intended  to  oper- 
ate as  a  mortgage  on  real  estate  situated  in  th« 
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state  of  Louisiana,  same  will  be  given  effect  as 
a  conTentional  mortgage  affecting  third  per- 
sons after  due  inscription. 

2.  In  case  an  absentee  is  sought  to  be 
reached  and  affected  hj  a  decree  appertaining 
to  real  estate  sitaate  here,  the  atvointment  of  a 
curator  ad  hoc  to  represent  him  is  jurisdictioD- 
al,  and  the  modus  operandi  of  appointment 
must  closely  conform  to  the  constitution  and 
law,  <m  the  pain  of  nullity. 
(Syllabus  by  the  Court) 

Appeal  from  district  court,  parish  of  Con- 
cordia; John  S.  Boatner,  Judge  ad  hoc. 

Action  by  Samuel  6.  N.  Gates  against  H. 
B.  Galther  and  others  to  cancel  a  deed  and 
for  other  relief.  Defendants  had  iaigmeat, 
and  plaintiff  appeals.     Reversed. 

a  I<.  OoUns  and  Yoong  &  Young,  foFTHp- 
IteUant     Lasanu,  Moore  &  Luce,  for  api-  % 


WATKINS,  J.  The  codefendant  Galther 
was  originally  the  owner  of  the  Criton  plan- 
tation. He  sold  to  another  codefendant 
(Washington)  one-half  interest,  and  to  an- 
other codefendant  (Caskey)  the  remaining 
half  interest  Subsequently  Washington  sold 
one-fourth  interest  to  Caskey,  he  thus  tte- 
coming  three-fourths  owner,  and  Washing- 
ton one-fourth  owner.  C!askey  executed  to 
the  plaintiff  in  Michigan,  where  both  parties 
resided  at  the  time,  a  common-law  mortgage 
upon  his  three-fourths  Interest  which  was 
recorded  on  the  10th  of  March,  1891.  Subse- 
quently he  executed  to  the  plaintiff  an  act 
of  sale  to  his  three-fotu-ths  interest,  which 
was  recorded  on  the  2eth  of  December,  1891. 
Intermediately  between  said  mortgage  and 
sale— on  the  29th  of  September,  1891— Galther 
Instituted  suit  against  Caskey  to  revoke  the 
sale  of  one-half  interest  in  the  land  for  the 
nonpayment  of  the  purchase  price,  and  to 
recover  damages  for  violation  of  lils  contract; 
and  caused  to  be  attached  the  one-fourth  in- 
terest Caskey  had  purchased  from  Washing- 
ton. Judgment  was  rendered  dissolving  the 
sale  and  sustaining  attachment,  and  the 
amount  of  $600  damages  was  allowed.  Sub- 
sequently this  one-fourth  was  sold  under  fl. 
ta.  and  adjudicated  to  Galther,  he  thus  be- 
coming Invested  again  with  three-fourths  of 
the  property,  and  Washington  remaining  the 
owner  of  one-fourth.  In  partition  suit  be- 
tween Washington  and  Galther  there  was  a 
Judgment  wdering  partition  to  be  made  by 
llcltatlon  of  the  Olton  plantation,  but  no  sale 
was  made  thereunder.' 

The  following  are  the  objects  of  this  suit, 
to  wit:  First  The  annulment  of  the  sale  of 
the  one-fourth  interest  of  Caskey  in  the  Cri- 
ton plantation  made  under  attachment  and  fi. 
ta.  In  the  suit  of  Galther  v.  Caskey.  Second. 
To  oibtaln  Judgment  against  Caskey  for  $7,- 
000,  and  enforce  against  the  Caskey  one- 
fourth  Interest  In  the  plantation  that  he  ac- 
quired from  Washington  plaintiff's  common- 
law  mortgage  of  March  10,  1881.  Third. 
The  annulment  of  the  Judgment  of  partition 


in  salt  of  Washington  v.  OBlth»  et  aL  On 
the  trial  there  was  a  general  Judgment 
against  the  plaintiff,  and  he  lias  appealed. 

1.  The  averments  of  the  petition  In  respect 
to  the  nullity  of  the  Judgment  and  sale  in 
Galther  v.  Caskey  are:  First  That  said 
Michigan  mortgage,  at  common  law,  has  the 
legal  effect  of  mortgage  in  Louisiana,  and  as 
such  same  was  operative  on  the  one-fourth 
Interest  in  the  Criton  plantation  prior  to  Its 
attachment  and  sale;  and  that,  as  said  mort- 
gage was  given  to  secure  the  payment  of 
17,000,  said  sale  and  adjudication  are  null, 
for  the  reason  that  the  price  of  sale  was  in- 
sufficient to  discharge  the  aforesaid  mort- 
gage, having  a  preference  over  the  attach- 
ment and  sale  of  the  Judgment  creditor. 
Second.  That  If  said  Michigan  instruments 
are  given  effect  as  a  sale  of  the  property, 
then  the  attachment  and  sale  were  made  of 
the  property  of  another.  Galther  and  Wash- 
ington make  common  cause,  and  unite  In  one 
answer,  and  they  aver  that  "the  alleged  com- 
mon-law  mortgage  and  deed  upon  which  the 
plaintiff  sues  and  bases  his  demand  has  not 
the  effect  of  a  mortgage  In  Louisiana,  nor 
the  effect  of  a  conveyance  of  real  estate  af- 
fecting third  parties."  In  the  alternative, 
they  aver  that  If  same  ever  existed  it  "was 
extinguished  by  payment  or  confusion,  or  by 
the  alleged  common-law  deed;"  but  this  alle- 
gation is  supplemented  by  the  additional  one 
that  if  said  deed  was  executed  In  alleged  sat- 
isfaction of  the  aforesaid  mortgage,  same 
having  been  filed  subsequent  to  the  attach- 
ment of  the  property,  It  was  without  legal 
effect  as  a  conveyance  under  the  laws  of 
Louisiana,  and  did  not  oust  or  divest  their 
title,  derived  through  previous  attachmmt 
and  sale.  They  also  plead  the  proceedings 
and  Judgment  in  the  partition  suit  of  Wash- 
ington y.  Galther  et  aL  as  res  adjudlcata, 
and  as  an  estoppel.  On  this  statement  it  Is 
clear  that  the  gravamen  of  the  controversy 
Is  the  common-law  mortgage,  and  It  must  be 
determined  by  the  legal  effect  that  is  to  be 
given  to  It  under  the  Jurisprudence  of  this 
court  The  deed  not  being  recorded  as  a 
conveyance  prior  to  the  attachment  it  is 
without  effect,  and  may,  consequently,  be 
omitted  from  the  discussion.  This  Is  appar- 
ently conceded  by  both  parties.  While  not- 
ing the  defendant  coTmsel's  contention  In 
brief,  to  the  effect  that  while  this  deed,  un- 
recorded, did  not  affect  defendant's  title,  it 
extinguished  any  rights  Gates  had  under  his 
mortgage,  and  released  its  grasp  upon  the 
property,  we  think  it  quite  dear  that  it  is 
unfounded  in  law;  the  legal  effect  of  an 
avoidance  of  the  sale  being  the  revival  of 
the  mortgage  which  formed  Its  considera- 
tion. Ohaffe  V.  Morgan^  30  La.  Ann.  1307, 
and  authorities  cited;  15  Am.  &  Bug.  Bnc. 
Law,  p.  319;  Ciooper  v.  Blgly,  13  Mich.  463; 
Tower  v.  Divine,  37  Mich.  448. 

With  reference  to  the  main  question,  ttie 
precept  of  our  law  is  that  "the  form  and 
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effect  of  public  and  private  written  Instro- 
menta  are  govamed  by  the  laws  and  usages 
of  the  place  where  tbqr  are  passed  or  ex- 
ecuted. But  the  effect  of  acts  passed  la 
<>ne  country  to  hare  effect  In  another  coun- 
try is  regulated  by  the  laws  of  the  country 
where  such  acts  are  to  hare  effect"  Rev. 
Giy.  Oode,  art  10.  We  have,  therefore,  In 
the  present  discussion— First  to  determine 
whether  the  form  and  effect  of  the  Instru- 
ment In  question,  under  the  law  and  Juris- 
prudence of  Michigan,  Is  such  as  to  consti- 
tute same  a  mortgage  at  common  law;  and, 
second,  if  same  is  In  effect  a  mortgage  in  the 
state  of  Michigan,  what  effect  is  to  be  given 
It  in  this  state,  where,  by  Its  terms,  same 
was  to  have  effect 

The  following  are  the  recitals  of  the  act 
▼Iz.:  "This  Indenture,  made  this  twoity- 
fourth  day  of  February,  In  the  year  1881, 
between  Joseph  C.  Caskey,  of  the  city  of 
Saginaw,  In  the  county  of  Saginaw,  and 
state  of  Michigan,  party  of  the  first  part, 
and  Samuel  G.  M.  Gates,  of  Bay  City,  Bay 
county,  state  of  Michigan,  party  of  the  secwid 
part,  witnesseth  that  the  said  first  party,  In 
consideration  of  seven  thousand  ($7,000)  dot 
lars  to  blm  paid  by  the  second  party,  the  re- 
ceipt whereof  Is  hereby  acknowledged,  has 
granted,  sold,  and  conveyed,  and  by  these 
presents  does  grant  sell,  and  convey,  unto  the 
said  second  party,  and  to  bis  heirs  and  as- 
signs forever,  an  equal  undivided  three- 
fourths  Interest  In  and  to  that  parcel  of  land 
known  as  the  'Criton  Plantation,'  situated  in 
the  parish  of  C<mcordia,  and  state  of  Louis- 
iana, and  described  as  bounded  on  the  north 
by  Tecoa,  east  by  Helena,  south  by  swamp, 
and  west  by  Cnerupa,  and  being  the  south 
half  of  southwest  quarter  of  section  twmty- 
foor,  the  south  half  of  section  twenty-three, 
aU  of  sections  twenty-five,  twenty -six,  twenty- 
seven,  thirty-five,  and  thirty-six,  and  con- 
taining in  the  aggregate  8,606.45  acres  of 
land,  more  or  less,  together  with  the  heredit- 
aments and  appurtenances  thereunto  belong- 
ing or  in  anywise  appertaining.  And  the 
said  first  party,  for  his  heirs,  executors,  ad- 
ministrators, or  assigns,  does  covenant  and 
agree  with  said  second  party,  his  heirs  and 
assigns,  ihat  at  the  time  of  the  delivery  of 
these  presoits  he  Is  well  seised  of  the  above- 
granted  premises  In  fee  simple;  that  they  are 
free  from  all  Incumbrances  whatever;  and 
that  he  will,  and  his  heirs,  assigns,  admin- 
istrators, and  executors  shJall,  forever  wai^ 
rant  and  defend  the  same  against  all  lawful 
claims  whatevor:  provided  that  these  pres- 
ents are  on  the  express  condition  that  If  the 
said  first  party  shall  pay  to  the  said  second 
party  all  sums  of  money  which  may  become 
due  and  payable  from  said  first  parly  to  said 
second  party  at  any  time  within  one  year 
from  and  after  the  date  of  these  presents, 
according  to  the  terms  of  a  certain  bond  of 
even  date  herewith,  executed  by  said  party, 
and    delivered  to  said  aecwd  party,  then 


these  presents  and  the  said  bond  shall  cease, 
and  be  null  and  void.  But  in  case  of  the 
nonpayment  of  the  said  sum  or  sums  vaai- 
tloned  and  described  in  the  said  bond,  or 
the  Interest  thereof,  or  any  part  of  said  prin- 
cipal or  interest  at  the  time.  In  the  manner, 
and  at  the  place  specified  f m:  the  payment 
thereof,  and  the  performance  of  all  the  con- 
ditions of  the  said  bond,  then,  and  in  such 
case.  It  shall  and  may  be  lawful  for  the  said 
party  of  the  second  part  his  heirs,  executors, 
administrators,  or  assigns,  to  grant  bargain, 
sell,  release,  and  convey  the  said  premises, 
with  the  appurtenances,  and  on  such  sale  to 
make  and  execute  to  the  purchaser  w  pur- 
chasers, their  heirs  and  assigns  forevw, 
good,  ample,  and  sufficient  deed  or  deeds  of 
conveyance  in  law,  rendering  the  surplus 
moneys,  if  any  there  should  be,  to  the  said 
party  of  the  first  part  his  heirs,  executors, 
or  administrators.  And  the  said  party  of  the 
second  part  upon  payment  of  all  sums  afore- 
said, and  the  interest  thereon,  according  to 
the  terms  of  said  bond,  agrees  that  he  win 
forthwith  execute,  or  cause  to  be  executed, 
and  delivered  to  the  said  party  of  the  first 
part  his  heirs  or  assigns,  a  good  and  suffi- 
cient deed  reconveytng  the  land  above  de- 
scribed to  said  party  of  the  first  part  his 
heirs  or  assigns,  without  fraud  or  delay. 
The  execution  and  dellvoy  of  this  Instru- 
ment shall  not  hinder  or  prevent  the  said 
party  of  the  first  part,  his  heirs,  or  assigns, 
from  cutting,  manufacturing,  and  removing 
any  timb«:  now  standing,  or  being  upon  the 
land  hereinbefore  described:  provided,  that 
the  security  of  said  party  shall  not  be  im- 
paired thereby.  In  witness  whereof,  the 
party  of  the  first  part  has  hereunto  set  bis 
hand  and  seal  the  day  and  year  first  above 
written.  Jos.  O.  Caskey.  [L.  8.]  Executed 
in  presence  of  O.  O.  Stevens,  3.  K.  Stevens, 
A.  P.  Lewis." 

From  the  fbregolng  recitals  it  appears  that 
the  act  is  one  under  private  signature,  and 
was  executed  In  the  state  of  Michigan,  by 
and  between  (Atizena  of  that  state;  that  the 
consideration  expressed  is  $7,000  in  cash,  had 
and  rec^ved,  for  which  the  property  was 
sold  and  conveyed;  that  the  property  da- 
scribed  was  real  estate  situated  in  the  state 
of  Louisiana;  the  act  containing  the  proviso 
that  If  the  grantor  shall  pay  all  the  sums  ol 
money  due  at  a  time  specified  the  same  shall 
be  void,  otherwise  the  grantee  may  sell  and 
convey  the  property,  and  from  the  proceeds 
of  sale  realize  the  amount  due.  Taken  aa 
a  whole,  the  act  only  evidences  a  quasi  alien- 
ation of  the  res,  and  not  an  absolute  title  to 
the  property,— a  Jus  in  re,  though  of  a  lim- 
ited, or  qualified  character,  and  defeasible 
upon  the  happening  of  the  condition  speci- 
fied. In  Mclvalne  v.  Legare,  34  La.  Ann. 
826,  this  court  said:  "We  consider  it  well 
settled  that  the  court  will  take  Judicial  no- 
tice of  the  wdl-known  fact  that  the  com- 
mon law  forms  the  basis  of  the  JuriBianir 
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dence  of  our  slstor  states  of  this  Union," 
etc.;  dtlng  Copley  v.  Sanford,  2  La.  Ann. 
335;  Whiston  v.  Stodder,  8  Mart  (La.)  98; 
C!oIt  y.  O'Callaghan,  2  La.  Ann.  984.  Under 
the  title  of  "Absolute  Conveyance  Intended 
as  a  Mortgage,"  In  the  American  and  ESn- 
gllah  Encyclopedia  of  Law,  we  find  this 
principle  announced,  viz.:  "One  of  the  most 
notable  instances  of  an  equitable  mwtgage 
Is  that  of  an  absolute  conveyance  Intended 
as  security  for  a  debt,  and  to  have  the  effect 
of  a  mortgage."  Page  675.  And  it  is  sup- 
ported by  numerous  authorities,  collated 
from  various  common-law  states.  From  the 
same  work  we  find  the  description  given  of 
a  common-law  mortgage,  In  these  words,  viz.: 
"A.  formal  or  common-law  mortgage  has  the 
component  parts  of  a  deed  conveying  the 
fee.  with  a  condition  added  that  it  is  to  be 
void  upon  the  payment  of  a  specified  debt, 
or  the  perf<»mance  of  some  other  designated 
thing.  •  •  •  Covenants  against  waste  are 
sometimes  inserted."  Page  788,  dtlng  Jones, 
Mortg.  {  60.  Applying  these  precepts  to  the 
Instrument  in  question,  and  the  Inference  is 
clear  that  It  is  a  common-law  mortgage. 
This  precept  has  been  maintained  by  the 
Michigan  coiut,  employing  these  words,  to 
wit:  "Acccording  to  the  well-settled  rules 
of  law,  a  deed  glv«i  to  secure  money  lent, 
and  redeemable  by  its  payment,  is  Itself  a 
mortgage,"  etc.  Hurst  v.  Beaver,  tSO  Mich. 
612,  16  N.  W.  165.  In  Jeflery  v.  Hnrsh,  58 
Mich.  2i6,  25  N.  W.  176,  and  27  N.  W.  7,  the 
prindple  la  even  mate  distinctly  stated  as 
applicable  to  the  Instmment  under  consider- 
ation. "It  Is  now  settled,"  say  the  court, 
"as  well  as  any  principle  of  law  can  be,  that 
an  absolute  deed,  with  a  bond  or  defeasance 
or  agreement  executed  at  the  same  time  to 
reconvey  the  estate  upon  payment  of  a  cer- 
tain sum  of  money,  constitutes  a  mortgage. 
If  the  instmments  are  of  the  same  date,  or 
are  executed  and  ddlvered  at  the  same  time, 
and  as  one  transaction;  and,  when  this  Is  the 
case,  it  is  a  conclusion  of  law  that  they  con- 
stitute a  legal  mwtgage,"— citing  WUson  v. 
Shoenberger,  81  Pa.  St  296;  Reltenbaugh  v. 
Ludwlck,  Id.  131.  The  two  Instmments  un- 
der consideration— bond  and  deed— are  con- 
temporaneons  In  date,  and  state  the  same 
Moitical  consideration,  and  consequently 
same  constitute  a  mortgage  in  the  state  of 
Michigan;  and  under  an  agreement  of  conn- 
sd  the  laws  and  decisions  of  the  courts  of 
Midiigan  are  to  be  considered  as  if  they 
woe  formally  Introduced  In  evidence. 
Hence  our  conclusion  is  that  the  first  qnes- 
tfon  above  proponnded  must  be  answered 
In  the  affirmative,  and  we  must  now  deter- 
mine what  effect  Is  to  be  given  this  act  as 
a  mortgage  In  Louisiana,  nnder  the  terms  of 
our  Code  (article  10). 

In  determining  the  effect  to  be  given  to 
the  act  In  the  state  of  Louisiana  we  must 
lose  sight  of  Its  phraseology,  and  look  to  its 
substance  alone,  as  the  law  and  Jurispru- 
dence of  the  state  ot  Michigan  must  be  con- 


sulted with  respect  to  Ite  form;  and,  consult- 
ing the  laws  and  Jurisprudence  of  Michigan, 
we  find  Its  form  is  complete  and  perfect,  so 
as  to  constitute  the  act  in  question  a  valid 
mortgage  there;  and,  finding  same  valid  in 
form  in  the  state  of  Michigan,  they  must  be 
assumed  and  treated  as  valid  in  form  in 
Louisiana.  The  essattial  difference  between 
a  mortgage  at  common  law  and  one  In  Louis- 
iana consists  in  the  fact  that  the  former  is 
a  quasi  ali^iatlon,  and  Imports  a  delivery  of 
possession,  while  the  latter  is  a  mere  secu- 
rity, without  Importing  delivery,  to  the  mort- 
gagee. Rev.  Civ.  Code,  art  3290.  Such  an 
instrument  as  the  one  in  question  is  not,  in 
essence  or  in  form,  a  mortgage  in  this  state; 
but,  being  a  mortgage  in  form  and  in  es- 
sence in  Michigan,  it  must  be  given  effect 
as  a  mortgage  in  Louisiana,  where  it  was  in- 
tended to  operate  and  have  effect 

Quite  a  contrariety  of  cases  of  this  and 
similar  purport  have  been  presented  to  this 
court  for  investigation  and  decision,  and  It 
will  be  necessary  to  review  and  analyze  some 
of  them  in  order  to  find  the  settled  theory 
of  our  Jurisprudence  on  this  mixed  question. 
In  Bernard  v.  Scott,  12  La.  Aim.  489,  the 
court  dealt  with  an  act  quite  similar  to  the 
one  nndw  consideration,  the  principal  ques- 
tion being  whether  it  was  "a  sale  under  a 
oonditl<m  which  had  become  absolute,"  or  a 
mortgage;  the  property  in  controversy  cov- 
ered by  the  act  being  situated  in  Louisiana, 
while  the  parties  to  the  act  resided  in  the 
states  of  Mississippi  and  Ohio,  respectivdy. 
Of  this  instrument  this  conrt  said:  "As  the 
parties  to  the  Instrument  were  both  residents 
in  states  wh«*e  the  common  law  prevails; 
as  the  instrument  was  executed  in  a  common- 
law  state,  and  in  the  form  adopted  to  create 
a  mortgage  there;  and  as  a  part  of  the  prop- 
arty  subject  to  the  action  of  the  instrument 
was  situated  In  the  state  of  Mississippi,— 
there  can  be  no  question  that  the  original  In- 
tention of  the  parties  to  the  act— the  grantor 
and  the  grantee— Intended  to  create  a  mort- 
gage to  secure  the  payment  of  a  sum  of  mon- 
ey;" dtlng  2  Bl.  Comm.  158,  and  4  Kent, 
Oomm.  p.  158.  The  court  further  held  tha^ 
as  the  act  covered  property  situated  in  Mis- 
sissippi and  Louisiana,  a  purchaser  was 
bound  to  inquire  what  effect  the  law  would 
give  to  the  same.  Similar  Instruments  have 
been  held  to  be  mortgages  of  property  situat- 
ed in  a  common-law  state,  and  aftarwards 
removed  hera  See  Smoot  v.  Russell,  1  Mart 
(N.  S.)  622.  "In  the  case  of  Eayden  v.  Nutt, 
4  La.  Ann.  71,  the  coiurt  recognized  an  instm- 
ment similar  in  form,  executed  In  the  state 
of  Mississippi,  and  operating  on  the  undivid- 
ed Interest  of  the  grantor  in  a  tract  ot  land 
situated  in  the  state  of  Louisiana,  as  a  mort- 
gage." Of  similar  import  is  Watson  v. 
James,  15  La.  Ann.  886.  In  Bowman  v.  Mc- 
Kleroy,  14  La.  Ann.  594,  it  was  held  that  "a 
deed  of  trust  executed  in  Mississippi  and  re- 
corded in  this  state,  which  expresses  that  it 
was  given  to  secure  a  certain  amount,   *  •   • 


Digitized  by 


Google 


54 


SOUTHERN  B£POBT£B.yoi:H  15. 


(La. 


cannot  be  enforced  here  against  the  property 
mortgaged  to  the  prejudice  of  the  oth»  mort- 
gage creditors,  except  for  the  amount  speci- 
fied." In  MlUer  v.  Shotwell,  38  La.  Ann. 
891,  the  decision  of  the  court  turned  upon  a 
proper  construction  of  an  act  which  was  exe- 
cuted In  the  state  of  Alabama  between  citi- 
zens of  that  state  on  one  part  and  a  citizen 
of  this  state  on  the  other  part,  and  in  respect 
to  lands  situated  in  this  state.  In  terms  the 
Instrument  under  consideration  In  that  case 
was  very  much  the  same  as  the  one  under 
consideration  In  the  Instant  case,  and  of  It 
this  court  expressed  the  opinion  that  "the 
text  of  the  Instrument,  viewed  in  the  light  of 
our  jurlsiHTidence  and  of  the  laws  of  Ala- 
bama, •  •  *  leaves  no  doubt  in  our  minds 
as  to  the  true  Intention  of  the  parties  there- 
to. It  was  clearly  to  create  a  mortgage  by 
way  of  security  for  the  purchase  price  of 
lands  therein  described."  To  the  same  effect 
is  Hicks  y.  Qoodrlch,  8  La.  Ann.  212;  Gause 
T.  Bullard,  16  La.  Ann.  107;  and  Howe  v. 
Austin,  40  La.  Ann.  323,  4  South.  315.  In- 
deed, there  Is  no  decision  we  can  find,  and 
there  is  not  ooe  to  which  we  have  been  refer- 
red, which  announces  a  contrary  doctrine. 
The  act  under  consideration  in  Hiibodaux  v. 
Anderson,  84  La..  Ann.  797,  was  executed  In 
the  parish  of  St  James,  this  state,  between 
dtlzena  of  this  state,  and  couched  in  the 
form  ot  a  common-law.  mortgage  or  deed  ot 
trust,  the  prop^ty  affected  being  situated  In 
this  state.  Hid  act  was  duly  recM'ded,  and 
came  in  competition  with  a  mortgage  which 
was  executed  In  the  form  prescribed  for 
mortgages  In  this  state;  hence  the  question 
of  rank  or  priority  properly  arose  on  the  dis- 
tribution of  the  assets  realized  from  the  sale 
of  the  property  under  executory  proceedings. 
Of  this  particular  contract  this  court  said: 
"This  is,  indeed,  the  first  Instance  of  this  de- 
scription which  ever  was  submitted  to  this 
court  toe  determination  on  a  question  of 
mortgage  affecting  third  persons.*  We  do 
not  hesitate  to  declare  that,  as  this  nonde- 
script act  does  not  indicate  its  character,  and 
does  not  dearly  purport  on  its  face  to  be  a 
mortgage,  third  p^sons  are  not  bound  to  as- 
certain its  nature,  object,  and  purport  by  an- 
alyzing its  featvirea  by  systems  of  reasoning 
which  do  not  with  certainty  conduce  to  the 
conclusion  that  it  is  an  act  of  mortgage.  It 
is  easier  to  say  what  the  act  Is  not  than  to 
say  what  It  is.  Whatever  contract  it  was  In- 
tended to  evidence,  It  surely  cannot  be  claim- 
ed that  It  Is  exxHressive  of  a  mortgage  given 
by  Anderson  to  Boyd  susceptible  of  affect- 
ing third  persons,  although  It  might  have 
been  entitled  to  be  considered  as  security  be- 
tween the  parties.  Parties  contracting  In 
this  state  are  required,  in  all  their  transac- 
tions affecting  immovables  situated  therein, 
conferring  or  divesting  real  rights  in  such 
^x>perty,  to  comply  with  the  tarms  prescrib- 
ed by  the  local  law  and  usages;  •  *  *  oth- 
erwise third  persona,  sought  to  be  affected 
thereby,  will  not  be  concluded.    'Index  aulmi 


verbo.'  Reasonable  doubt  as  to  the  true 
character  of  an  act  will  always  protect  effec- 
tually third  parties  from  the  op^utlon  of  the 
same."  From  the  foregoing  quotation  it 
clearly  appears  that  the  real  distinction  be- 
tween the  contract  In  question  In  that  case 
and  those  examined  in  cases  previously  cited 
Is  visceral,  and  consists  in  the  difference  in 
the  situs  of  the  contracts  and  the  citizenship 
of  the  contracting  imrtles.  Such  a  contract 
as  the  one  treated  of  in  that  case  does  not 
come  within  the  saving  i>ower  of  article  10 
of  Che  Civil  Code^  because  It  was  not  an  act 
passed  in  one  country  or  state  to  have  effect 
in  another  connlry  oe  state.  But  it  was  a 
contract  between  citizens  of  this  state  with 
regard  to  real  property  in  this  states  and 
couched  In  the  t»ms  of  a  common-law  deed 
of  trust;  hence  the  entire  subject-matter  of 
the  covenant  came  under  the  operation  of 
the  laws  of  this  state,  which  give  no  sanction 
to  either  trust  deeds  or  trust  estates.  The 
concluMon  Is,  therefore,  qiiite  clear  that  on 
both  reason  and  autiuxlty  th»e  is  no  incom- 
patibility between  the  principle  announced  in 
Thibodaux  v.  Ando-son  and  that  announced 
In  Miliar  v.  Shotwell  and  previous  cases. 

Giving  to  the  Michigan  contract  the  legal 
effect  It  was,  by  the  parties,  Intended  to  have 
in  this  state,  where  it  was  by  them  Intended 
to  operate,  and  the  conclusion  Is  irresistible 
to  the  effect  that,  operating  as  a  mortgage  un- 
der our  law,  its  timely  and  proper  inscription 
affected  third .  persons,  and  creditors  of  the 
grantor  and  mortgagor  in  this  state.  Just  as 
completely  as  if  same  had  been  couched  in 
the  form  prescribed  by  our  law;  and  this  prin- 
ciple is  distinctly  announced  in  Bowman  v. 
McKleroy.  Giving  to  the  Michigan  contract 
effect  as  a  mortgage  in  this  state,  two  con- 
sequences necessarily  follow,  to  wit:  First, 
that.  It  having  been  duly  inscribed  In  the 
book  of  mortgages  in  the  parish  where  the 
property  is  situated  prior  to  the  attachmoit 
of  Goither,.  It  primed  the  privilege  he  ac- 
quired by  his  seizure;  second,  that,  it  being 
a  mortgage  evidenced  by  contract,  it  must  be 
given  effect  as  a  conventional  mortgage  under 
our  law.  Giving  to  It  the  effect  of  a  conven- 
tional mwtgage  under  our  law,  and  the 
amount  It  was  given  to  secure  being  $7,000, 
with  interest,  the  price  of  sale  under  fl.  fa. 
issued  under  Gaither's  Judgment  was  insuffi- 
cient to  cover  it,  and  the  adjudication  Is  nec- 
essarily void  ab  Initio,  and  conveys  no  title 
to  the  purchaser.  Code  Pr.  084.  The  general 
rule  formulated  under  that  article  is  that 
property  specially  mortgaged  cannot  be  scdd 
at  the  suit  of  a  third  party,  unless  the  price 
bid  exceed  the  amount  of  such  special  mort- 
gages; for,  if  there  be  no  surplus  of  proceeds 
after  the  payment  of  the  mortgage,  tSaexe  is 
no  price,  and  the  adjudication  w(Mild  have 
no  consideration. 

2.  In  view  of  the  opinion  we  entertain  of 
the  Michigan  contract,  the  plaintiff  is  un- 
doubtedly entitled  to  Its  enforcement  against 
the  one-fourth  Interest  In  the  Criton  planter 


Digitized  by 


Google 


La.) 


AUSTIN  e.  WILUAMS. 


65 


tlon  ^ehlCh  Casket  acquired  from  Wasbington, 
and  was  anbeeqiiently  a-ttached  by  Gaitha:. 
Canseqnentiy  plaintiff  is  entitled  to  personal 
Judgment  against  the  defendant  Caakey— be 
baTing  personally  appeared  in  the  covrt  be- 
low and  answo^d,  submitting  himself  to  the 
Jnrisdlctlon  of  thecourt— for  the  sum  of  $7,000, 
with  recognltlmi  of  lien  and  mortgage  on  the 
property  described,  to  take  date  from  the 
10th  of  March,  1801,  the  date  of  reoordaUoo. 

3.  With  regard  to  the  nullity  of  the  judg- 
ment in  the  partition  suit  we  are  fully  satis- 
fied. The  averment  of  the  petition  is  that  the 
snlt  was  InsUtnted  by  Washington  agahiat 
Galther  and  petitioner,  fhe  latter  being  a  cit. 
Isen  of  fhe  state  of  Mldilgan;  and  that  no 
cnrat(»  ad  hoc  was  appointed  to  represent 
him  as  an  absent  defendant,  the  clerk  of  court 
having  appointed  an  alleged  curator,  without 
affidavit  being  made  of  the  absence  of  the 
Judge  of  the  district  court  from  the  pariA  at 
the  time,  and  the  record  of  said  partitl(»i 
snlt  disclosing  that  the  curator  thus  appoint- 
ed neitho'  accepted  the  appointment  nor  acted 
under  It  by  filing  an  answer  or  otherwise. 
The  tiie<M7  of  plaintiff's  counsel  Is  tliat  in 
socta  case  the  appointment  of  a  curator  ad 
hoc  is  Jurisdictional,  and  we  have  so  held  In 
many  cases.  It  is  manifestly  a  sine  .qua  non. 
Bntler  v.  Washington,  45  1a.  Ann.  279,  12 
South.  356;  and  Young  v.  Upshur,  42  La. 
Ann.  S62,  7  South.  657.  The  only  means  of 
subjecting  the  propwty  to  the  power  and  Ju- 
risdiction of  the  court  Is  by  citing  the  plain- 
tiff as  an  absentee  by  means  of  a  curator  ad 
hoc.  The  petition  has  this  indorsement,  to 
wtt:  "The  forgoing  petition  considered,  it  is 
Mdered  that  John  Dale  be  appointed  curator 
to  represent  the  Interest  of  Samuel  O.  N. 
Gates.  This  signed  hi  chambers,  13th  Jan- 
nary,  1892.  W.  H.  ailelds.  Clerk  of  said 
Court"  This  order  is  not  preceded  by  any 
afildavlt  The  constitution  confers  upon  the 
general  assembly  the  power  "to  vest  in  clerks 
of  court  auth(Rlty  to  grant  such  orders  and 
do  such  acts,  as  may  be  deemed  necessary 
for  the  furtherance  of  the  administration  of 
Justice;"  and  it  Further  declares  that  "in  all 
cases,  powers  thus  vested  shall  be  specified 
and  determined."  CtMist  art  122.  In  pur- 
suance of  this  constitutional  authority,  the 
gmeral  assembly  enaicted  a  statute  which  pro- 
Tides  ttiat,  "in  the  absence  of  the  Judge  from 
the  parish,  or  in  cases  of  his  recusation,  they 
[clerks  of  district  courts]  shall  have  power 
to  allow  interventions,  grant  orders  of  third 
opposition,  •  •  •  appo4nt  special  tutors,  or 
tatcMTs  ad  hoc  to  minors,  appoint  curators,  and 
curators  ad  hoc,  appoint  advocates  to  at>8en- 
tees."  Act  43  of  1882,  i  4.  And  this  statute 
farther  provides  that  "in  all  cases,  in  which 
tile  clerk  is  empowered  by  this  act  to  grant 
orders  in  the  absence  of  the  Judge  from  the 
parish,  or  in  case  of  his  recusation,  the  oath 
of  the  party,  or  of  his  attorney,  that  the  Judge 
Is  absent  from  the  parish,  or  being  recused 
he  is  unable  to  give  tiie  order,  must  be  an- 
nexed to  the  petition,  or  application.   Id.  |  6. 


The  power  thus  vested  by  tiie  legislature  in 
the  clerks  of  court  is  i>artlcularly  specified, 
and  the  mode  of  its  exercise  is  also  specified 
in  mandatory  terms,  and  same  cannot  be  ex- 
ercised in  any  other  manner.  There  is  no 
room  for  construction.  The  statute  is  plain. 
The  requirement  of  the  law  directing  the  ap- 
pointment of  curators  ad  hoc  to  absentees 
Is  JurlsdictioDal,  and  the  manner  of  its  ob- 
servance is  a  Inile  of  propriety.  In  the  case 
of  Washington  v.  Galther  there  is  not  the 
least  appearance  of  this  statute  having  been 
compiled  with,  and  the  result  is  the  absolute 
nullity  of  the  Judgment  pronounced  in  so  far 
as  the  present  plaintiff's  rights  are  concerned; 
and  it  is  our  province  and  duty  to  thus  de- 
clare It  The  Judgment  appealed  from  is  er- 
roneous, and  must  be  reversed.  It  is  there- 
fore ordered,  adjudged,  and  decreed  that  the 
Judgment  appealed  from  be  annulled  and  re- 
versed; and  it  is  further  ordered,  adjudged, 
and  decreed  tliat  there  be  Judgment  in  favor 
of  the  plaintiff— First  annulling  the  Judicial 
sale  of  the  <«e-fourtb  interest  of  Joseph  G. 
Caskey  in  the  Crlton  plantation  which  he  pur- 
diased  from  John  Washington;  second,  that 
he  have  and  recover  of  and  from  the  de- 
fendant Caskey  the  sum  of  $7,000,  with  recog- 
nition of  his  lien  and  mortgage,  taking  date 
frmn  the  date  of-  its  r^stry,  March  10,  1891; 
third,  annulling  the  Judgment  rendered  In  the 
partition  suit  of  Washington  v.  Galther.  It  is 
finally  ordered  and  decreed  that  the  defend- 
ant and  appellee  Galther  be  taxed  with  the 
costs  of  both  courts. 


(M  La.  Ana.  609) 
AUSTIN  V.  WILLIAMS  (HEWITT,  Interven- 
er).    (No.  11,483.) 
(Supreme  Court  of  Louisiana.    March  26,  1894.) 
Sequestbation— Third  Opponent— Rights. 
A  third  opponent,  contesting  the  rank  of 
plaintifTa  privilege,  as  well  as  the  bona  fides  of 
bis  clai|(D,  must  stand  or  fall  by  his  allegations. 
Reservinz  the  benefit  of  a  suit  against  the  de- 
fendant be   had   prerionsly  filed   prevents  bis 
tailing  anything  by  way  of  opposition  that  he 
seeks  advantage  of  in  such  pending  suit    Third 
opposition  in  one  court  cannot  be  used  or  em- 
ployed as  an  accessory  of  another  suit  in  a  dif- 
ferent court 
(Syllabus  by  the  Court). 

Appeal  from  district  court,  parish  of  Red 
Elver;  W.  Pike  Hall,  Judge. 

Action  by  L.  L.  Austin  against  T.  J.  Wil- 
liams, Jr.,  in  which  J.  B.  Hewitt  became 
Intervener  and  third  opponent  Judgment 
for  plaintiff  against  the  defendtuit,  who 
alone  appeals.    Modified. 

X  F.  Pierson  and  O.  W.  Elam,  for  appel- 
lant Goss  &  Parsons  and  J.  G.  Pugh,  for 
Intervener  and  third  opponent,  appellee. 

WATEINS,  J.  The  original  suit  was  insti- 
tuted by  plaintiff  on  a  claim  of  $600  for 
services  rendered  the  defendant  as  overseer 
on  his  Blmwood  plantation.  In  the  parish  of 
Red  River,  for  and   during  the  year  1893, 
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and  falling  due  on  the  1st  of  December  of 
that  year.  Ayerring  a  special  lien  and  priv- 
Uege  upon  the  crops  grown  on  said  planta- 
tion during  that  year,  and  his  fear  and  be- 
lief that  the  defendant  will  part  with  or  re- 
move same,  he  obtained  a  sequestration 
thereof.  Soon  after  the  aforesaid  seques- 
tration, the  intervener  appeared,  and  filed 
opposition  In  the  sequestration  suit,  the  pur- 
port of  which  Is  that  he  had  filed  a  suit  on 
the  12th  of  December,  1S93,  agahist  same 
defendant  In  the  district  court  of  the  parish 
of  De  Soto,  wherein  he  claimed  judgment 
for  the  sum  of  $8,653.41,  and  In  which  he  had 
procured  the  sequestration  of  certain  prop- 
erty of  the  defendant,  consisting  of  com,  cot- 
ton, and  cotton  seed,  which  suit  and  seizure 
are  referred  to  and  made  parts  of  his  said 
opposition;  that  in  said  court  he  also  ob- 
tained an  attachment  of  the  defendant's 
property  In  said  suit,  situated  In  the  parish 
of  De  Soto,  "and  which  your  petitioner  here- 
by affirms,  and  in  no  way  abandons."  The 
opponent  further  represents  that  said  sum 
of  money  was  advanced  by  him  to  the  de- 
fendant to  enable  him  to  make  and  gather 
his  crops  on  the  aforesaid  plantation  in  the 
parish  of  Hed  River  during  the  year  1893, 
and  to  secure  which  he  has  a  lien  and  priv- 
ilege on  said  crops,  as  the  furnisher  of  nec- 
essary plantation  supplies.  He  further  rep- 
resents that  the  plaintiff's  suit  was  brought 
at  the  Instance  and  through  the  procure- 
ment of  the  defendant,  and  that  his  property 
was  sequestered  with  his  consent;  averring 
that  the  plaintiff  was  not  Indebted  to  the 
defendant  at  the  time  in  any  amount.  His 
prayer  is  for  Judgment  against  the  defend- 
ant, enforcing  his  Hen  and  privilege  on  the 
defendant's  crops  of  1893,  and  rejecting  the 
demands  of  the  plaintiff  altogether,  and  es- 
pecially his  demand  for  a  lien  and  privilege. 
The  plaintiff  excepted  to  the  petition  of  In- 
tervention, on  the  ground  that  it  disclosed 
no  cause  of  action,  and  no  Interest  in  the 
subject-matter  of  his  suit  which  opponent 
seeks  to  protect  or  defend,  and  therefore  his 
opposition  should  be  dismissed.  In  the  al- 
ternative of  said  exceptions  being  overruled, 
the  plaintiff  answers,  and  avers  that  third 
opponent  has  not  intervened  in  good  faith, 
bnt  that  the  purpose  and  object  thereof  is 
to  hinder  and  delay  him  In  recovering  a  Judg- 
ment against  the  defendant  with  a  recogni- 
tion of  privilege  on  his  crops.  He  further 
avers  that  by  virtue  of  third  opponent's  hav- 
ing Judicially  made  claim  to  a  priority  of 
privilege  on  the  crops  of  the  defendant  over 
respondent,  he  has  estopped  himself  from 
disputing  the  debt  and  privilege  he  asserts 
against  the  defendant,  and  hence  the  opposi- 
tion should  be  dismissed.  The  defendant,  in 
answer  to  the  third  opposition,  denies  all 
and  singular  the  allegations  therein  con- 
tained, and  specially  denies  the  allegatlonB 
of  fraud  and  coUubIod  therdn  charged.  His 
answer  to  plalntlfTs  demands  is  a  general 
denial.    On  these  Issues  the  case  was  tried, 


and  the  following  Judgment  rendered,  to  wit: 
First  In  favor  of  the  plaintiff  against  the 
defendant  for  the  sum  of  $586,  recognizing 
and  enforcing  his  lien  and  privilege  as  over- 
seer on  all  the  crops  by  the  defendant  pro- 
duced on  his  Elmwood  plantation  in  the  par- 
ish of  Red  River  in  1893,  condemning  same 
to  be  seized  and  sold.  Second.  In  favor  of 
third  opponent  as  against  the  defendant, 
"recognizing  and  enforcing  his  lien  and  priv- 
ilege as  furnisher  of  necessary  plantation 
supplies  to  the  extent  of  $7,135  on  all  the 
crops  made  and  raised  by  [the  defendant] 
during  the  year  1893."  Third.  That,  as  be- 
tween the  plaintiff  and  the  intervener,  the 
former  is  entitled  to  preference  on  the  peo- 
ceeds  of  sale.  From  that  Judgment  the  de- 
fendant alone  appealed,  after  making  an  un- 
availing effort  to  obtain  a  new  triaL  In  this 
court  neither  the  plaintiff  nor  the  opponent 
has  made  any  appearance  by  counsel  or 
brief,  and  neither  has  answered  the  appeal. 

In  this  court  defendant's  counsel  makes 
complaint  of  the  second  paragraph  of  the 
Judgment  alone,  thus  acquiescing  in  other 
iwrtions  of  the  decree.  The  question  for  de- 
cision is  whether  third  opiwnent  was  enti- 
tled to  recover  Judgment  against  the  defend- 
ant, "recognizing  and  enforcing  his  lien  and 
privilege  as  furnisher  of  necessary  planta- 
tion supplies  to  the  extent  of  $7,135  on  oil 
the  crops  made  and  raised  by  [him]  during 
the  year  1893;"  or  should  it  have  been  re- 
stricted to  the  question  of  fraud  on  the  part 
of  the  plaintiff  and  defendant  in  the  insti- 
tution of  this  suit,  and  that  of  the  relative 
rank  of  the  respbctive  privileges  of  the  plain- 
tiff and'  third  opponent?  The  defendant's 
contention  is  that  third  opiK>nent'B  right  to 
Judgment  is  confined  to  the  last  two  propo- 
sitions, and  that  the  second  paragraph  of 
the  Judgment  is  ultra  petitionem,  and  was 
a  complete  surprise  to  him,  from  the  effect 
of  which  he  Is  entitled  to  relief  at  our  hands. 
From  the  foregoing  synopsis  of  the  petition 
of  third  opposition  it  appears  that  the  com- 
plaint is  that  at  the  time  plaintiff  filed  suit 
and  sequestered  the  defendant's  crops  on  bis 
plantation  in  Red  River  parish,  nothing  was 
due  him,  and  that  the  suit  and  sequestra- 
tion were  the  result  of  a  fraudulent  combi- 
nation between  the  plaintiff  and  defendant 
It  is  apparent  that  the  object  to  be  obtained 
thereby  was  the  defeat  of  plaintiff's  seizure 
of  defendant's  crops,  on  which  opponent 
claimed  a  superior  or  ranking  lien  and  priv- 
ilege, and  against  which  he  had  obtained 
writs  of  sequestration  and  attachment  In  his 
suit  In  De  Soto  parish,  though  he  hod  not, 
at  the  time, .  procured  a  seizure  thereunder. 
Third  opponent's  effort  was  undeniably  to 
forestall  the  plaintiff's  seizure,  and  secure 
control  of  the  defendant's  crops.  In  such 
manner  as  to  render  his  suit  and  writs  in 
the  parish  of  De  Soto  effective.  The  open- 
ing averment  of  his  opposition  proves  this, 
for  it  makes  specific  reference  to  the  De  Soto 
■ult^  stating  Its  date,  amount  claimed,  ths 
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writs  therein  issued,  and  the  relief  prayed 
for,  and  is  concluded  by  the  statement,  "and 
wbicb  [suit]  year  petitioner  hereby  affirms, 
and  in  no  way  aI>andons."  The  further 
averment  in  reference  to  the  lien  and  priv- 
ilege is  only  adjnyatory  of  the  allegation 
prevlonsly  quoted  in  regard  to  the  De  Soto 
salt,  to  which  it  must  be  held  to  refer.  His 
pray«  for  judgment  against  the  defendant 
for  the  recognition  of  bis  lien  on  the  crops  of 
1893  must  be  taken  in  connection  with  the 
Immediately  following  request  t(iat  the  de- 
mands of  the  plaintifl  be  rejected,  and  espe- 
cially hla  demand  for  a  Hen  and  privilege, 
the  two  being  correlatiTe  parts  of  the  same 
relief,  each  having  reference  to  the  princi- 
pal object  to  be  obtained  by  the  suit,— the 
control  of  defendant's  crops.  It  must  be  ob- 
served that  the  third  opponent  demanded 
no  writ  and  obtained  no  seizure  under  his 
opposition.  The  assertion  of  his  rank  and 
priwity  over  the  claim  and  privilege  of  the 
plaintiff,  as  well  as  his  charge  of  fraud 
against  the  plaintiff  and  defendant,  are  ad- 
missions of  plaintiff's  dominion  and  control 
of  the  res,  rend»ing  bis  opposition  neces- 
sary. We  think  third  opponent's  demand, 
properly  constmed,  restricts  his  right  to  Judg- 
ment in  resi>ect  to  the  question  of  fraud  and 
rank  of  privilege,  and  that  he  was  entitled 
to  no  other  Judgment  or  relief.  Reserving, 
as  be  does  on  bis  petition,  all  of  his  rights 
and  claims  in  the  De  Soto  suit  against  the 
defendant,  the  third  opponent  must  resort  to 
that  Jurisdiction  for  the  ascertainment  and 
det»minatlon  of  same.  His  third  opposi- 
ti<m  in  the  Bed  River  court  cannot  be  em- 
ployed as  an  aid  or  anxUlaiy  of  bis  snit  in 
the  De  Soto  court  against  same  defendant. 
We  are  of  opinion  that  the  contention  of  the 
defendant  is  correct,  and  that  the  Judgment 
appealed  from  should  be  amended  and  af- 
firmed. It  is  tha«fore  ordered,  adjudged, 
and  decreed  that  the  Judgment  appealed 
from  be  so  ameided  as  to  eliminate  there- 
from that  portion  which  recognizes  the  lien 
and  privilege  of  third  opponent  for  neces- 
sary plantation  supplies  furnished  to  the  de- 
fendant to  the  extent  of  $7,135  on  all  the 
crops  made  and  raised  by  him  during  the 
year  1893,  and,  as  thus  amended,  same  be 
affirmed;  costs  of  appeal  to  be  taxed  against 
third  opponent  as  appellee. 
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OOOHRAN  T.  COCHRAN.    (No.  11,350.) 

(Sapreme  Court  of  Liooisiana.     Hardi  26, 1894^) 

CoMPBomsE— HATTBBa  Dbterminbd — Bbst  mo 
Bboomsabt  BviDairoa. 

1.  The  plaintiff  claimed  a  ninth  In  hla  grand- 
father's succession,  after  haTing  settled  his  in- 
tM«8t  in  the  property  of  his  grandmother. 

2.  The  title  to  the  property  was  in  the  name 
of  the  grandmother,  though  it  belonged  to  the 
community  between  the  grandmother  and  grand- 
father. But  it  was  inventoried  as  her  proi>erty, 
and  in  the  compromise  the  whole  of  it  was 
treated  as  propoiy  belonging  to  her  snccession. 

&HaTiag  oompromiaed  on  the  basis  that 


the  i>roperty  belonged  to  her  succession,  the  heir 
is  withont  right  to  recover,  a  second  time,  part 
of  the  same  property,  as  coming  to  him  m>m 
his  grandfather's  estate. 

4.  The  defendant  had  made  reasonable 
search  for  the  lost  document 

5.  The  foundation  required  had  been  laid. 
Secondary  evidence  to  prove  its  contents  was 
admissible. 

(Syllabos  by  the  Conrt.) 

Appeal  from  civil  district  court,  pariah 
of  Orieans;  Thomas  C.  W.  Ellis,  Judge. 

Action  by  Clarence  Cochran  against  Mrs. 
Agnes  Cochran  to  recover  an  Interest  in 
property  in  defendant's  possession.  Judg- 
ment for  defendant  Plaintifl  appeals.  Af- 
firmed. 

Gus  A  Breaux,  for  appellant  Walter  D. 
Denegre,  curator  ad  hoc,  for  appellee. 

BBBAtrX,  J.  The  plaintiff  sues,  as  an 
heir  of  his  grandfather,  to  recover  an  inter- 
est in  property  in  defendant's  possession. 
He  is  one  of  three  forced  heirs  of  the  suc- 
cession. The  defendant  and  her  sister  were 
the  other  heirs.  The  sister,  Emma  Cochran, 
died  in  1889.  By  last  will  and  testament,  the 
defendant  Inherited  all  property  left  by  the 
sister.  In  1878  plaintiff's  grandmother,  au- 
thorized by  her  husband  (his  grandfather), 
bought  a  lot  and  Improvements  in  New  Or- 
leans. On  the  face  of  the  papers,  it  was  com- 
munity property  existing  at  the  time  be- 
tween plaintiff's  grandfather  and  grandmoth- 
er. The  former  died  in  1884,  and  latter  In 
1886.  The  succession  of  the  grandfather  was 
opened  In  Kentucky,  and  his  will  was  pro- 
I>ounded  for  probate  in  that  state.  He  be- 
queathed his  property  to  his  wife.  The 
mother  of  plaintiff  (he  being  a  minor,  at 
the  time,  represented  by  her)  contested  the 
application  for  probate.  The  opposition  was 
withdrawn  on  the  execution  of  two  notes 
of  $250  each  by  the  legatee  under  the  will 
(plaintiff's  grandmother)  in  favor  of  plain- 
tiff's guardian.  There  was  litigation  in  Ken- 
tucky to  recover  the  payments  of  these  notes. 
Payment  was  refused  on  the  ground  that  the 
guardian  was  without  authority  to  represent 
her  son,  and  that  the  notes  were  without 
consideration,  for  the  reason  that  the  grand- 
father had,  by  will,  disinherited  plaintiff, 
his  grandson,  and  that  he  was  absolutely 
without  interest  to  recover  anything.  A 
Judgment  was  pronounced,  decreeing  that 
the  plaintiff  was  entitled  to  the  sums  repre- 
sented by  these  notes.  We  glean  from  the 
testimony  that  the  withdrawal  of  the  op- 
position to  the  probate  of  the  will,  and  the 
Interest  claimed  for  the  opponent  in  the 
grandfather's  estate,  were  the  moving  causes 
of  the  compromise,  and  the  execution  of  the 
notes.  These  notes  were  paid  in  execution 
of  the  Judgment  rendered.  The  grandfiittier 
owned  very  lltUe,  If  any,  property,  other  than 
commtmity  property,  in  this  state.  Pending 
the  litigation  of  these  notes,  the  grandmother 
died;  leaving  her  property  to  her  daughters, 
and  omitting,  as  bad  the  grand£Either,  to 
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mention  the  plaintiff,  her  grandson,  as  a  leg- 
atee. Her  legatees  offered  her  will  for  pro- 
bate In  this  state,  In  which,  as  an  absentee, 
she  had  immoTable  property.  The  will  was 
probated,  and  the  defendant  and  her  sister, 
from  whom  she  has  since  Inherited,  were 
recognized  as  heirs,  and,  as  such,  were 
placed  In  possession.  In  the  Inventory  the 
properly  is  described  and  appraised  as  be- 
longing to  the  succession  of  the  grandmoth- 
er. No  reference  Is  mode  to  the  grandfa- 
ther as  part  owner.  The  plaintiff,  ayaillng 
himself  of  his  forced  heirship,  contested  de- 
fendant's rights  to  the  entire  property. 
There  was  a  compromise  effected,  under  the 
terms  of  which  he  was  promised  the  sum  of 
$3,000.  In  order  to  enable  the  two  heirs  to 
raise  the  amount,  they  mortgaged  the  prop- 
erty of  which  plaintiff  claimed  to  be  part 
owner.  In  all  these  proceedings  In  court, 
and  in  all  transacttons  regarding  the  heirs 
and  their  interest,  the  snccesslon  Is  referred 
to  as  that  of  the  grandmother  alone.  But 
tiie  property  Is  described  as  a  whole,  and  a 
value  is  placed  upon  it  as  belonging  eidu- 
siveiy  to  her  succession.  In  other  words, 
the  compromise  relates  to  plaintiff's  estate, 
eo  nomine,  but  the  description  of  the  prop- 
erty Includes  the  property  of  the  grandfa- 
ther. Plaintiff's  counsel,  in  support  of  the 
demand  of  his  client,  argues,  substantially: 
That  the  compromise  did  not  contemplate 
including  any  of  the  rights  of  plaintiff,  as 
forced  heir,  in  the  grandfather's  succession, 
but  that  it  was  limited,  exclusively,  to  the 
grandmother's  property.  The  defendant  In- 
teriMses  the  plea  of  payment,  and  pleads 
that  plaintiff  has  no  farther  Interest  in  the 
property;  that  he  has  been  settled  with, 
and  paid  in  full,— not  only  for  the  Interest  in 
the  grandmother's  estate,  but  also  for  his 
entire  interest  in  the  property,  both  as  heir 
of  Ills  grandmother,  and  as  heir  of  his  grand- 
father. The  judgment  of  the  court  a  qua 
was  in  favor  of  the  defendant  The  plain- 
tiff prosecutes  this  appeal. 

Bill  of  Exceptions. 

The  original  compromise  agreement  was 
forwarded  to  the  heir  now  deceased.  It  was 
lost,  and  in  consequence  the  defendant  of- 
fered to  supply  the  loss,  and  to  that  end  pro- 
duced a  copy,  substantially,  of  the  document, 
and  offered  verbal  testimony.  The  plaintiff 
objected  on  the  ground  that  the  foundation 
had  not  been  laid  to  admit  secondary  evi- 
dence of  loss.  The  testimony  was  admitted 
over  plaintiff's  objection. 

The  issue  presented  in  the  bill  of  exceptions 
is  the  first  which  presents  Itself  for  our  de- 
termination. The  defendant  deposed  that 
her  sister  had  sole  charge,  and  acted  In  her 
own  right,  and  as  her  (defendant's)  agent,  in 
making  the  compromise;  that  she  never  saw 
any  of  the  papers;  that  she  made  thorough 
and  diligent  search  In  her  sister's  papers  that 
came  into  her  possession  after  her  death,  and 
searched  In  those  places  where  there  was 


any  likelihood  of  finding  them;  that  she  had 
made  every  possible  effort,  and  inquired  of 
those  who  might  have  seen  it,  all  In  vain. 
There  is  no  absolute  rule  upon  the  subject 
The  required  evidence  to  show  the  contents 
of  an  original  paper  will  vary  according  to 
circumstances.  This  defendant  shows  that 
she  has  exhausted  her  sources  of  information, 
and  the  means  of  inquiry  which  suggested 
themselves.  Nothing  creates  the  Impression 
that  the  search  has  not  been  made  in  good 
faith.  All,  that  can  be  required,  in  the  ab- 
sence of  the  least  cause  of  suspicion,  is  rea- 
sonable diligence  to  find  the  orlginaL  In  the 
case  of  Baines  v.  Hlggins,  2  La.  222,  cited  by 
plaintiff's  connsel,  the  statement  was  made 
that  the  witness  had  seen  the  bill  of  sale 
among  the  ipap»s  of  the  deceased,  aqd  that 
some  of  the  papers  were  lost  The  glaring 
defect  Is  that  the  witness  had  never  made 
search  for  the  document  &i>d  did  not  estab- 
lish a  reasonable  certainty  of  loss.  In  an- 
other of  the  cited  cases  (LodEhart  t.  Jones,. 
9  Rob.  [La.]  386),  afllant  deposed  that  he  had 
handed  the  letto:  to  his  attorney,  and  that 
since  he  had  made  search  for  It  In  his  own 
otfiee.  Having  handed  It  to  his  connsel,  an 
account  of  his  search  In  his  own  office  will 
not  always  make  It  evident  that  the  writing 
Is  lost  In  Ticknw  r.  Calhoun,  29  La.  *"" 
278,  the  court  held  the  evidence  did  not  es- 
tablish the  loss;  the  deposition  of  the  attor- 
ney who  testified  about  a  transfer  did  not 
show  that  his  dlmt  had  exhausted  all 
sources  of  Information.  We  do  not  think  the 
case  at  bar  would  Justify  excluding  the  ev^ 
dence  that  was  admitted  regarding  the  con- 
tents of  the  written  compromisa 

On  the  Merits. 

The  principle  enimciated— that  compromises 
regulate  only  such  matters  as  appear  to 
be  embraced  In  them  by  the  Intention  of 
the  parties,  and  that  they  should  not  be  ex- 
tended to  other  things— Is  plain  and  self-evi- 
dent It  remains  for  us  to  determine  wheth- 
er the  facts  of  this  case  are  within  the  ap- 
plication of  the  principle.  In  the  proceed- 
ings before  the  court  having  probate  Jurisdic- 
tion in  Kentucky,  the  appearance  of  plain- 
tiff's guardian  was  not  limited  to  an  opposi- 
tion to  the  probate  of  the  grandfather's  win. 
The  interest  of  the  plaintiff  in  the  estate  is 
referred  to,  and  does  not  appear  to  have  been 
overlooked  when  notes  were  executed  in  fa- 
vor of  the  guardian.  That  Interest  is  stated 
as  being  the  consideraticm.  It  is  not  estab- 
lished that  the  withdrawal  of  the  opposition 
to  the  probating  of  the  will  was  all  that  was 
required  of  the  plaintiff.  In  order  that  he 
might  recover  the  amount  promised.  If  he 
had  no  right  in  the  estate  at  aU,  the  with- 
drawal of  the  opposition  was  without  any 
importance  whatever,  and  offered  no  consid- 
eration for  executing  two  notes.  It  is  stated 
in  positive  terms,  in  the  pleadings,  that  the 
notes  were  given  in  consideration  of  the  in- 
terest of  Clarence  Cochran,  idaintiff  in  this 
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salt  We  do  not  think  It  devolves  upon  ns 
to  decide  that  he  was  absolutely  concluded 
by  the  proceedings  before  the  court  in  Ken- 
tucky. This  was  in  18S4.  His  guardian  had 
cloB^  litigated  the  rights  of  her  ward,  and 
tiad  received  payment  of  the  notes.  She 
must  have  been  advised  of  the  extent  of  the. 
Interest  of  her  son  in  the  property  in  this 
state,  and  the  son,  on  reaching  his  majority, 
in  1886,  must  have  iuiown  that  the  property 
of  which  he  claimed  part  was  carried  In  the 
Inveaixxy  of  his  grandmother's  estate  as  be- 
longing exclusively  to  that  estate.  In  all  the 
calculations  made  with  the  view  of  agreeing 
upon  an  amount  for  his  Interest,  the  value 
of  the  whole  property  was  the  ImmIb.  After 
the  amount  had  .been  agreed  upon,  the  funds, 
needful,  to  pay  the  plaintiir  -woe  raised  by 
placing  a  mortgage  on  the  whole  of  the  prpp- 
«ty  to  secure  the  loan  that  was  applied  to 
the  payment  of  the  plaintifT.  That  method 
of  obtaining  the  amount  needed  was  gener- 
ally discussed,  tind  the  court  has  no  reason 
to  conclude  that  plaintifF'a  guardian,  and  aft- 
erwards the  plaintiff  himself,  were  not  fully 
Informed  upon  the  subject  The  act  of  com- 
promise contains  the  declaration  that  ujion 
payment  of  the  $3,000,  which  were  paid  sub- 
sequently, the  plaintifl  obligated  himself  to 
execute  a  complete  discharge  of  all  the 
rights  and  interest  belonging  to  the  succes- 
sion of  Mrs.  Martha  A.  Cochran  in  Louisiana, 
—particularly,  the  property  described  and  set 
forth  in  the  Inventory.  To  illustrate:  A 
and  B.  were  the  owners  of  property.  The 
title  was  in  the  name  of  the  former,  but  it 
was  well  luown  that  the  latter  owned  half. 
After  their  death,  C.  and  D.,  heirs,  entered 
into  a  compromise,  and  treated  the  property 
as  belonging  exclusive  to  A's  succession,  and 
they  make  a  settlement  entirely  on  that  basis. 
D.,  who  received  Ills  share,  determined  by 
reference  to  the  value  of  the  whole  property, 
has  no  right  to  dalm  an  Interest  in  B.'b  half 
after  having  received  his  p<Hrtion  of  the 
vliole  property.  TTie  res,  and  not  a  mere 
name,  liters  into  the  consideration  of  tlie 
question  involved.  The  plaintiff  has  receiv- 
ed his  fractional  Interest  in  the  thing;  wheth- 
er In  the  name  of  hla  paternal  ancestor  or  in 
the  name  of  bia  maternal  ancestor.  It  does 
not  alter  the  fact  that  he  is  paid  in  fulL 

The  defendant,  before  this  court,  prays  for 
damages  tx  frivolous  appeal.  The  issues 
are  not  frivolous,  and  not  such  as  authorize 
us  to  grant  damages.  The  judgment  is  af- 
firmed, at  plaintiff's  and  appdlant's  costs. 


(«  La.  Ann.  4n) 

STATU  NAT.  BANK  OF  NEW  ORLBANS  v. 

LANAUX  et  aL     (Na  11,434.) 

(Supreme  Oonrt  of  Louisiana.     Feb.  12,  1894.) 

DnmssAi.  or  Appeai.— Acquissobmcb  xk  Jodo- 

MKKT— RXMAMD. 

On  motion  to  dismiss  an  appeal  on  the 
grovpA  fft  acqniescenoe  in,  and  voluntary  ex- 
ecution of,  judj^ment,  this  court  will  not  aeter- 


mine  the  qnestion  on  ex  parte  affidavits  filed  first 
in  tills  court,  in  the  absence  of  admissions  of 
their  truth  by  the  api>ellant,  but  will  remand 
the  case  to  toe  lower  conrt,  in  order  that  evi- 
dmce  may  be  heard,  and  a  record  returned  to 
this  court  for  final  action. 
(iSyllabtts  by  the  Court) 

Appeal  firom  district  court,  parish  of  As- 
sumption; Walter  Gulon,  Judge. 

Action  by  the  State  National  Bank  of  New 
Orleans  a^nst  Pierre  Lanaux  and  Theodore 
Venissat  From  a  Judgment  for  plaintiff, 
defendant  Venissat  appeals. 

Beattie  &  Seattle,  for  appellant  James 
McConnell  and  Horace  E.  Upton,  for  ap- 
pellee. 

On  Motion  to  Dismiss  the  AppeaL 

BRBAUX,  3.  The  appeal  was  taken  by 
Theodore  Venissat,  one  of  the  defendants. 
The  grounds  for  the  dismissal  of  bis  appeal 
are  that  the  defendant  and  appellant  has 
acquiesced  in  the  Judgment  or  order  of  sale 
appealed  from  by  permitting  the  order  of  judg- 
ment appealed  from  to  be  executed  without 
objection,  opposition,  or  protest  The  appellee 
annexes  exhibits  to  his  motion,  consisting  of 
affidavits,  setting  forth  substantially  that, 
although  present  in  the  parish  of  Assump- 
tion at  the  date  of  seizure  of  the  property 
and  at  the  date  the  plantation  seized  under 
the  writ  of  seizure  and  sale  was  sold  and 
adjudicated  to  the  plaintiff,  the  State  Nation- 
al Bank  of  New  Orleans,  the  defendant  and 
appellant  remained  quiescent  and  offered 
not  the  most  remote  opposition;  that  he 
was  In  the  actual  possession  of  the  planta- 
tion at  the  date  of  seizure  and  when  It  was 
sold;  that  the  expenses  of  cultlva|;|ng  the 
plantation  from  the  date  of  the  seizure  were 
paid  by  the  plaintiff  bank;  that  a  short  time 
after  the  adjudication  to  it  the  bank  sold  the 
property  to  Eimest  Roger;  that  after  the 
latter's  purchase,  the  defendant  and  appel- 
lant having  continued  to  occupy  the  dwelling 
on  the  plantation,  he  was  notified  to  vacate. 
He  complied  with  the  notice,  and  delivered 
possession.  General  averments  are  made  by 
the  opponents,  all  to  the  effect  that  the  ap- 
pellant acquiesced  in  the  Judgment  Able 
counsel  for  the  defendant  and  appellant 
have  not  presented  any  argument  in  opposi- 
tion to  the  motion.  In  argument  the  appel- 
lee, the  bank,  does  not  ask  that  these  ex 
parte  affidavits  be  passed  upon  by  the  ^urt, 
but  relies  upon  them  in  support  of  its  ap- 
plication to  remand  the  case.  It  also 
urges  that  other  facts  be  heard  prior  to  de- 
cision. It  occurs  to  us  that  the  Interest  of 
the  appellant  In  this  appeal  Is  not  at  all 
manifest  Though  we  do  not  finally  pass 
upon  that  question,  we  think  it  of  sufficient 
Importance  to  give  it  some  consideration 
In  remanding  the  case.  It  has  generally 
been  held  that  a  sale  under  execution  after 
the  delay  for  a  suspensive  appeal  passes 
title,  though  the  Judgment  is  subsequently 
annulled,  on  the  principle  that  the  destruc- 
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tlon  of  a  power  does  not  carry  with  It  the 
destruction  of  the  etFect  previously  produced 
by  the  power.  Factors'  &  Traders'  Ins.  Co. 
y.  New  Harbor  Protection  Co.,  37  La.  Ann. 
233;  Farrar  v.  Stacy,  2  La.  Ann.  211;  Wil- 
liams V.  Galllen,  1  Bob.  (La.)  94;  BallUo  v. 
Wilson,  6  Mart  (N.  S.)  214.  It  Is  therefore 
ordered  that  the  case  be  remanded  to  the 
lower  court,  with  Instructions  to  the  judge 
to  hear  evidence  contradictorily  on  the  ques- 
tion of  acquiescence,  and  send  up  the  rec- 
ord thereof  according  to  law.  Rehearing  re- 
fused. 


W  IM.  Aan.  S66) 
PABISH  OF  CONCORDIA  r.  BHRTRON  et 

al.     (No.  11,473.) 

(Supreme  Court  of  Louisiana.    March  12,  1894.) 

FouoK  Jdbies  —  Delinquent  Taz  Collsctobs  — 

BAI.B  or  Pbopebtt— Pkeschiptioit. 

1.  Police  juries  have  the  capacity  to  buy  the 
property  of  delinquent  tax  collectors,  seized, 
sold,  and  adjudicated  at  sheriff's  sale  under  the 
judgment  and  execati(m  of  the  jury  against  the 
delinquent  Const  art  218;  Kev.  St  ii  3321, 
351,  354;  2  Hen.  Dig.  p.  1557,  No.  1  et  seq. 

2.  To  diveet  the  title  of  the  owner,  the  ad- 
judication of  his  property  for  taxes  must  be  pre- 
ceded by  notice  to  him.  Const,  art.  210;  "Bank 
V.  Lannes,  30  La.  Ann.  871;  Smith  v.  City  of 
New  Orleans,  43  La.  Ann.  726,  9  South.  773; 
Breaux  v.  Negrotto,  43  La.  Ann.  427,  9  South. 
602. 

3.  The  m^scription  of  three  years  will  not 
avail  the  adjudicatee  at  the  tax  sale,  or  those 
claiming  under  him,  when  no  such  notice  has 
been  given  the  owner.    Id. 

(Syllabus  by  the  Court) 

Appeal  from  district  conrt,  parish  of  Con- 
cordia;  John  S.  Boatner,  Judge  ad  hoc. 

Petitory  action  by  the  parish  of  (Concordia 
agrainst  S.  R.  Bertron  to  recover  cotaln 
lands.  From  a  Judgment  for  plaintiff,  de- 
fendant and  hla  warrantors  appeal.  Af- 
firmed. 

Elam  &  Dale,  for  appellant  R.  S.  Bertron. 
Clinton  &  Garrett,  for  appellants  warrantors. 
Lazarus,  Moore  &  Lnce,  for  appellee. 

MILLBR,  J.  The  plalntUT,  the  parish  of 
Concordia,  Instituted  the  petitory  action  to 
recover  certain  lands.  The  title  of  the  plain- 
tiff is  derived  from  the  sale  of  the  lands 
under  executloa  of  the  judgment  of  the  par- 
ish against  P.  W.  Chase,  at  which  sale  the 
parish  became  the  adjudicatee.  When  the 
sheriff's  sale  was  made,  the  lands  were  as- 
sessed for  taxation  for  the  year  1888  against 
P.  W.  Chase,  and  on  the  4th  May,  1889,  were 
adjudicated  to  the  state  by  the  tax  collector, 
the  basis  of  the  adjudication  being  this  as- 
sessment for  the  year  1888.  Thereafter,  the 
lands  were  listed  to  the  board  of  commis- 
sioners of  the  fifth  levee  district  the  lists 
being  recorded  on  the  24th  April,  1891,  in 
the  office  of  the  clerk  of  the  court,  and  ex 
officio  recorder  of  Concordia.  Act  No.  44 
of  1886,  I  11.  The  levee  board  conveyed 
the  lands  to  S.  R.  Bertron,  the  defendant 
on  the  15th  December,  1S91;  the  convey- 


ance embracing  the  lands  In  controversy,  as 
well  as  all  lands  In  Concordia  acquired  by 
the  board  under  Act  No.  44  of  1886.  The 
defendant  asserts  title  under  the  convey- 
ance of  the  board.  Avers  the  parish  Is  es- 
topped from  disputing  his  title,  because,  sub- 
sequent to  his  purchase,  the  parish  authori- 
ties assessed  taxes  against  him  on  the  prop- 
erty; that  the  parish  Itself  has  no  title,  be- 
cause incapable  of  acquiring  the  property. 
Pleads  the  prescription  of  one,  three,  and  five 
years.  And  finally  calls  In  warranty  the 
levee  board,  and.  In  the  event  of  eviction, 
claims  judgment  against  the  board  for  the 
price,  and  the  amount  of  certain  taxes  al- 
leged to  have  been  paid  by  the  defendant 
for  the  years  1888  to  1892.  The  levee  board, 
answering  the  call  in  warranty,  specially 
deny  any  liability  for  counsel  fees  claimed 
by  defendant  in  the  event  of  eviction,  and 
adopt  his  defenses.  The  judgment  of  the 
lower  conrt  was  in  favor  of  plaintiff,  agabist 
defendant  for  the  land,  and  In  favor  of  de- 
fendant ajsulnst  the  warrantor,  for  the  price, 
reserving  the  question  of  taxes  paid.  The 
appeal  is  by  defendant  and  his  warrantor. 

The  main  defense  in  this  court  Is  the  as- 
serted Incapacity  of  the  plaintiff  to  acquire 
the  property  at  the  sheriff's  sale.  That  sale 
was  to  satisfy  the  judgment  of  the  parish 
against  Chase  for  parish  taxes  collected  by 
lilm  as  sheriff  and  ex  officio  tax  collector, 
and  for  which  he  had  not  accounted.  De- 
fendant's argument  supposes  the  parish  can- 
not acquire  property  at  a  sheriff's  sale  to  sat- 
isfy the  judgment  of  the  parish  against  the 
delinquent  tax  collector.  The  property  of  the 
debtor  Is  the  common  pledge  of  his  creditors. 
It  Is  the  right  of  the  creditor  to  recover  judg- 
ment against  bis  debtor,  issue  execution, 
and  subject  his  property  to  sale  for  satisfac- 
tion of  the  judgment  The  plaintiff  in  exe- 
cution, under  the  general  rule,  certainly,  can 
buy  the  property  at  the  execution  sale.  If, 
to  i^otect  his  Interest  he  chooses  to  pur- 
chase. The  purchase  Is  a  mode  of  satisfy- 
ing the  judgment  On  what  ground  is  a 
parochial  corporation  to  be  excluded,  when 
a  judgment  creditor,  from  the  right  to  pur- 
chase the  debtor's  property  accorded  by  law 
to  the  seizing  creditor?  The  theory  of  the 
defendant  and  warrantor  seems  to  be  that 
the  purchase  of  property  by  the  poUce  jury 
at  the  sheriff's  sale  made  undo:  execution 
against  Its  debtor  is  forbidden  by  law  and 
public  policy.  The  competency  of  the  police 
jury,  created  for  piu^rases  of  parochial  gov- 
emment  to  acquire  property,  without  any 
restrictions,  may  well  be  doubted.  That  gen- 
eral question  is  not  Involved  In  this  casew 
The  purpose  of  the  purchase.  In  this  case, 
was  to  restore  the  funds  derived  from  Its 
taxes,  not  accounted  for  by  the  tax  collector. 
Such  purchases  affirm  no  capacity  of  the 
jury  to  purchase  property  generally,  and 
hence  contravene  no  public  policy.  They 
suppose,  only,  that  the  parish  may  realize 
funds  dlvorted  from  its  coffers  by  the  do* 
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linquent  tax  collector,  and  for  that  pnrpose 
may,  If  necessary,  purchase  his  property  at 
the  sheriff's  sale  under  the  execution  of  the 
parish.  This  theory  that  assails  the  ca- 
pacity of  the  parish  to  purchase  at  the  exe- 
cution sale  would,  It  Is  presumed,  equally 
deny  that  the  property,  if  tendered  by  the 
debtor  In  satisfaction  of  his  debt,  could  be 
recdved  by  the  parish.  The  Tlew  ve  bare 
expressed  of  the  right  of  the  parish  to  pur- 
chase under  Its  execution— sufficiently  obvi- 
ous. It  would  seem— finds  confirmation  In  our 
Btatates  authorizing  bonds  of  tax  collectors, 
and  suits  by  police  Juries  on  these  bonds. 
It  is  difficult  to  appreciate  why  the  Jury,  au- 
thorized to  sue,  recover  Judgment,  and  Is- 
sue execution,  should  not  have  the  right  to 
buy  at  the  sha^fTs  sale,  when  necessary  to 
make  that  execution  effective.  Const,  art 
218;  Rev.  St  it  3321,  351,  364;  Hen.  Dig. 
p.  1557,  No.  1,  et  seq. 

It  Is  urged  In  defendant's  brief  that  tho 
supreme  court  of  Minnesota,  under  a  stat- 
ute authorizing  a  county  to  purchase  land 
for  public  use,  held  that  the  county  cannot 
buy  property  at  an  execution  sale  to  sat- 
isfy a  Judgment  on  an  official  bond.  The 
statute  Is  restrictive  of  any  capacity  to  pur- 
chase, except  for  public  use.  The  limita- 
tion of  such  legislation  doubtless  exerted  its 
Infiuence  in  the  Minnesota  decision.  We 
have  no  such  statute,  and  the  power  of  the 
parish  to  buy,  In  this  case,  we  think,  is  Im- 
plied by  the  laws  defining  the  functions  and 
iwwers  of  police  Juries. 

The  defendant  and  warrantor  rely  on  the 
defendant's  tax  title,  1.  e.  the  adjudication 
of  the  property  to  the  state  for  the  taxes  of 
1888,  the  listing  of  the  lands  to  the  levee 
board,  and  the  conveyance  of  the  board  to 
the  defendant.  The  parish  was  owner  when 
that  tax  adjudication  was  made.  It  Is  iQ 
proof  that  no  notice  was  given  to  the  par- 
ish of  that  adjudication,  as  required  by  the 
constitution,  and  notice,  under  our  Jurispru- 
dence, Is  essential,  to  divest  the  title  of  the 
owner.  Const  art  211;  Bank  v.  Lannes, 
ao  liO.  Ann.  871;  Smith  v.  City  of  New  Or- 
leans, 43  La.  Ann.  726,  9  South.  773;  Breaux 
V.  Negrotto,  43  La.  Ann.  427,  9  South.  502. 

There  Is  an  allusion  In  the  brief  for  defend- 
ant and  warrantor  to  the  prescription  of 
three  years.  This  prescription  is  of  no  avail 
In  a  case  like  this;  and,  besides,  the  tax 
adjudication  was  in  1889,  and  the  suit  was 
filed  in  1891. 

In  the  brief  of  defendant  It  Is  said  this 
suit  (petitory  In  Its  character)  should  not 
Iiaye  been  brought  against  defendant  The 
suit  to  try  titie  Is  properly  directed  against 
defendant  asserting  titie  under  his  deed. 

Again,  it  is  urged  by  defendant  that  in 
this  action,  plaintiff  must  show  title  better 
than  any  that  can  be  opposed  to  him.  We 
think  plaintiff  has  met  this  requirement 

We  have  thus  disposed  of  the  defenses 
urged  In  this  court  and  of  other  points  in 
tlie  answw  nothing  need  be  said. 


The  defendant  asks  for  the  affirmance  of 
the  Judgment  In  his  favor  against  the  war- 
rantor for  the  price  paid  by  defendant  The 
warrantor  Insists  that  he  should  not  pay 
counsel  fees.  As  to  the  restitution  of  the 
price,  there  is  no  question  (Rev.  Civ.  Ck>de, 
art  2506),  and  that  is  all  the  Judgment 
against  the  warrantor  awards.  It  is  there- 
fore ordered,  adjudged,  and  decreed  that  the 
Judgment  of  the  lower  court  be  affirmed, 
with  costs  against  the  appellants. 


(46    La.    Ann.    S60} 
EDWARDS  et  aL  v.  PLAQITEMINB  I(3H  & 

COLD-STORAGE  00.     (No,  11,47&) 
(Supreme  Court  of  LouiBlana.    March  12,  1894.) 

AoTioM  roB  Pbios— Reduction  >oit  Davsors— 
Limitations. 

1.  The  purchaser  sued  for  the  price  is  en- 
titled, notwithstanding  the  prescriptioo  of  the 
action  qusnti  minoris,  to  claim  the  reduction  of 
the  price  for  defects  in  the  thing  sold.  Rev. 
Civ.  Code,  arts.  2541,  2544;  Thompson  v.  Mil- 
bum,  1  Mart.  (N.  S.)  468;  Glrod  v.  His  Cred- 
itors, 2  La.  Ann.  646. 

2.  When  a  machine  stipulated  to  be  fur- 
nished is  delivered  to  the  party  boand  to  receive 
and  pay  for  it  and  who,  alter  a  fair  opportunity 
for  examination  and  trial  of  the  machine,  prom- 
ises payment  of  the  price,  with  conditions  aft^^ 
wards  waived  by  him  in  the  suit  brought  to  com- 
pel that  payment  the  burden  of  proof  will  be  on 
the  defendant  to  prove  the  defects  in  the  ma- 
diine  alleged  to  exist 

(Syllabus  by  the  Court) 

Appeal  firom  district  court  parish  of  Iber- 
ville;  E.  B.  Talbot  Judge. 

Edwards  and  Kurz,  as  assignees  of  John  S. 
Moore  and  C.  W.  Knight  sue  to  recover  the 
balance  due  from  the  Flaquemine  Ice  &  Cold- 
Storage  Company.  Judgment  for  plaintiffs, 
and  defendant  appeals.   Affirmed. 

Eeman  &  Laycock  and  Alex.  Hfibort,  tor 
appellant  Johnson  Armstrong  and  D.  H. 
Cross,  for  appelleea  Edwards  and  Kurz. 
Frank  McGloin,  for  appellees  Mowe  and 
Knight 

BflLLER,  J.  The  plaintiffs,  as  assignees 
of  John  S.  Moore  and  0.  W.  Knight,  Iwought 
suit  in  the  lower  court  to  recover  the  balance 
claimed  to  be  due  by  the  defendant  company 
on  a  contract  of  Moore  and  Knight  to  deliver 
and  erect  an  ice  manufacturing  machine, 
with  all  fittings  and  apimrtenances.  The  de- 
fendants excited  that  by  the  terms  of  the 
contract  no  suit  could  be  brought  until  the 
manufacture  of  Ice  had  commenced,  and  It 
was  proven  that  the  machine  could  manu- 
facture 10  tons  of  ice  dally;  the  exception  in- 
■isting  the  machine  had  never  demonstrated 
this  capacity.  The  defendants  answered,  de- 
nying that  the  assignors  of  plaintiffs  had  ful- 
filled their  contract  averring  that  the  ma- 
chine furnished  was  defective,  not  adapted 
to  the  purpose,  nor  according  to  the  contract; 
that  by  reason  of  the  defects  the  defendants 
were  entitied  to  $4,710,  for  which  defendants 
claimed  judgment  in  reconvention  against 
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the  as8lgn(««,  residents  of  New  Orleans. 
The  assignors  pleaded  their  domicile  to  the 
reconventional  demand  against  them  in  the 
fourteenth  Judicial  district  court  of  Iberville. 
The  exception  was  sustained,  and  from  tliat 
judgment  there  is  no  appeaL  This  elimi- 
nates the  ceconTentional  demand  from  con- 
sideration. The  Judgment  of  the  lower  court 
was  in  favor  of  plaintiffs,  and  defendants  ap- 
peaL 

The  defendants'  contention  is  well-founded 
that  the  plaintiffs,  as  assignees  of  Moore  and 
ECnight,  are  subject  to  all  defenses  against 
the  assignors.  Nor  the  defenses  of  defend- 
ants precluded  by  the  prescription  pleaded 
b7  plaintiffs  of  one  year  applicable  to  the 
action  quanti  mlnorls.  It  Is  well  settled  the 
purchaser  sued  for  the  price  may  always 
claim  a  reduction  for  defects  In  the  thing 
sold.  Rev.  Civ.  Code,  arts.  2541,  2544; 
Thompson  v.  Milbum,  1  Mart  (N.  S.)  468; 
Girod  V.  His  Creditors,  2  La.  Ann.  546.  The 
appeal  submits  the  issue  of  fact  whether  the 
ice  machine  was  delivered  and  erected  by 
Moore  and  Knight  in  accordance  with  their 
contract  The  answer  and  the  testimony  of 
defendants  undertake  to  maintain  that  the 
Ice  machine  in  all  its  parts  was  defective, 
and  imfltted  for  the  purpose  of  the  contract 
The  boiler,  it  is  contended,  was  not  of  the 
capacity— i.  e.  50  horse  power— stipulated; 
and  it  is  cliarged  that  the  generator,  absorb- 
er, ammonia  well,  condenser,  exchanger, 
valves,  and  other  appurtenances  were  each 
and  all  defective.  The  witnesses  for  the  de- 
fense are  the  engineer  of  the  defendants,  and 
an  expert  who  never  saw  the  machine  In 
operation,  and  testifies  some  months  after  Its 
erection.  These  witnesses  Insist  that  there 
is  but  one  test  to  determine  the  capacity  of 
a  boUer,  and  that  test  Is  against  this  boiler. 
On  this  point  the  testimony  is  at  variance 
with  that  of  four,  witnesses  of  plaintiffs, 
tltree  of  whom  are  connected  with  foundries' 
tn  this  city.  The  conclusion  from  thehr  testi- 
mony is  that  the  measurement  of  the  differ- 
ent parts  of  a  boiler  are  generally  accepted  as 
Indicating  the  capacity  of  the  boiler.  There 
are  also  produced  the  "catalogues,"  as  they 
are  called,  of  five  leading  manufacturers  of 
and  dealers  in  boilers.  It  appears  that  the 
dimensions  of  lM)iIa«  given  in  their  catalogue 
as  those  of  50  horse  power  conform  to  that 
furnished  under  the  contract  Again,  it  ap- 
pears the  boiler  was  bought  from  the  Nagle 
Company  for  $1,172,  2  per  cent  off.  The  ex- 
pert of  defendants  testifies  the  boiler  was 
diminished  in  value  to  the  extent  of  $1,000. 
This  would  make  the  boiler  worthless.  If 
this  expert  testimony  Is  accepted,  then  the 
Nagle  Company  received,  and  Moore  and 
Knight  paid,  over  $1,100  for  a  comparatively 
worthless  boiler.  It  seems  to  as  that  de- 
fendants' testimony  on  this  branch  of  the 
case  proves  too  much,  and  that  of  plaintiffs 
must  prevalL  As  to  the  generator,  absorb- 
er, valves,  and  other  appurtenances,  in  aU  of 
which  defendants'  testimony  i>olnt8  out  ae: 


rious  defects,  there  is  opposed  to  defendants' 
witnesses  the  testimony  of  those  who  con- 
structed for  the  contractors  these  portions  of 
the  machine.  The  plaintiffs'  witnesses  testi- 
fy that  these  parts  of  the  machine  were  of 
the  best  material  and  workmanship.  This 
testimony,  based  on  personal  knowledge,  and 
from  disinterested  persons,,  is  entitied  to 
great  weight,  and  outweighs.  In  our  opinion, 
that  of  defendants'  engineer,  and  of  the  ex- 
pert, who  mingles  with  his  testimony  state- 
ments wliich  appear  to  be  based  on  informa- 
tion given  to  him.  We  think  on  this  branch 
of  the  case  the  defense  falls.  As  to  the 
actual  working  of  the  machine  the  engineer 
testifies  that  It  failed  to  turn  out  the  re- 
quired quantity  of  ice.  On  the  other  hand, 
the  testimony  of  one  of  the  contractors,  who 
operated  the  machine  for  about  60  days  after 
it  was  erected,  Is  that  the  capacity  to  manu- 
factiu-e  the  quantity  stipulated  was  fuUy 
demonstrated.  He  testifies  there  were  some 
defects  developed  incident  to  new  machinery, 
and  of  no  importance.  Besides  the  engineer, 
defendants  called  an  assistant  connected  with 
the  working  of  the  machine.  He  points  out 
but  one  defect,  and  that  of  a  trifling  charac- 
ter. In  this  condition  of  the  record  it  cannot 
be  said  that  defendants  have  supported  their 
case  as  to  the  actual  working  of  the  ma- 
clilnery.  But  it  was  arranged  between  the 
defendants  and  the  contractors  there  should 
be  a  test  of  the  machine,  and  to  this  effect 
there  was  a  resolution  of  the  company, 
which,  if  not  written  by  one  of  the  con- 
tractors, was  at  least  fuUy  assented  to  by 
him,  and  must  be  accepted  as  manifesting  his 
entire  confidence  in  the  result  of  the  test 
There  was  some  delay  after  the  resolution 
was .  passed,  but  the  defendants  were  not 
pressing  for  the  test,  and  finally  the  con- 
tractors sent  up  a  person  to  make  It  On  this 
application  the  company  answered  the  ma- 
clilne  was  not  working,  and  on  this  account 
the  test  proffered  to  the  company  was  de- 
clined. Nor  does  it  appear  the  test  was  ever 
afterwards  sought  or  desired  by  defendants. 
Thus  matters  remained  until  the  works  were 
destroyed  by  fire.  Payment  being  refused, 
this  suit  was  brought  for  the  balance  due  on 
the  contract 

The  rule  so  often  applied  in  this  class  of 
cases,  that  acceptance  of  the  work  of  the  con- 
tractor binds  the  owner,  or  at  least  creates 
a  presumption  in  favor  of  the  contractor,  is 
reasonable.  The  machine  was  erected  and 
put  in  operation  early  in  April,  1881.  On 
May  21,  1881,  the  company  adopted  the  reso- 
lution to  the  effect  that,  if  oertala  enumer- 
ated articles  were  furnished  by  the  contract- 
ors, and  the  test  made  of  the  machine,  the 
company  would  pay.  This  was  certainly  a 
qualified  acceptance  of  the  machine.  The 
articles  then  required  to  supply  alleged  de- 
fects, it  is  proved,  were  of  value  littie  over 
$100.  It  Is  utterly  impossible.  In  our  opin- 
ion, to  reconcile  the  qualified  acceptance  with 
the  existence  of  the  serious  defects  to  which 
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tlK  defendants'  engineer  and  expert  under- 
take, montha  after,  to  testify.  If  any  enich 
defects  existed  as  that  testimony  undertakes 
to  support,— I.  e.  a  worthless  boiler,  and  ap- 
portenances  grossly  defective  in  workman- 
ship and  material,— the  machine  would,  In 
our  opinion,  have  been  rejected,  and  pay- 
ments refused.  Instead,  payments  on  ac- 
count -were  made,  and  the  work  accepted 
with  the  qualification  only  specified  in  the 
resolutltm  of  the  company.  The  significance 
of  this  action  against  the  company  is  made 
more  impresslTe.  The  contractors  sent  up  a 
pord<Hi  of  the  articles  specified  in  the  resolu- 
tion. Those  articles  were  never  removed 
trota  the  warehouse,  and  the  company  avow- 
ed it  would  .not  receive  the  residue  of  the 
articles  called  for  by  the  resolution.  As  to 
the  test  proffered  by  the  contractors,  that 
was,  in  effect,  refused.  Weight  is  due  to  the 
Judgment  of  the  lower  court  In  a  case  like 
this.  It  was  in  favor  of  plaintiffs,  and  we 
think  the  record  shows  no  basis  to  reverse  it 
It  is  therefore  ordered,  adjudged,  and  de- 
creed that  the  Judgment  of  the  lower  court 
be  affirmed,  at  the  costs  of  appellant 


(«   la.    Ann.    408) 

MONTGOMERY  v.  MARTDAUI  LAKD  & 
LUMBER  CO.,  Limited,  et  aL 

(Supreme  Gonrt  of  Lonisiana.     March  12, 1894) 

TaXJiTIOK— AgSESSUBNT  TO  DeOEDBNT  —  CbBTITI- 
OAn  10  AaSESBMBHT  BOLL— NOTIOB— SiJiE  VOK 

Taxes. 

L  Half  of  the  property  was  assessed  in  the 
name  of  the  owner,  many  years  after  his  death, 
although,  by  the  records  of  the  clerk's  office, 
it  was  made  public  that  his  Buccesslon  was  open- 
ed, the  property  inventoried,  and  an  executor  ap- 
pwnted.  When  the  fact  is  known  that  the  own- 
er U  dead,  and  his  snccesaion  is  opened,  the  as- 
sessment should  be  made  in  the  name  of  his  es- 
Ute. 

2.  The  certificate  of  a  tax  collector  to  the 
assessment  roll  applies,  under  the  terms  of  the 
statute,  Mily  to  those  who  are  notified  by  pub- 
lication. 

3.  A  certificate  to  establish  that  notice  was 
given  by  mail  to  a  nonresident  taxpayer  will 
not  be  held  conclnsire.  It  must  yield  to  abso- 
lute proof.  The  evidence  is  conclusive  that  no 
sufficient  notice  was  ever  mailed  to  plaintiffs. 

4.  Statutes  to  divest  title  must  be  strictly 
pursued. 

5.  The  requisite  notice  must  be  given  ac- 
cording to  statute. 

6.  Notice  being  a  Mmdition  precedent  to  the 
validity  of  the  sale,  the  absolute  want  of  no- 
tice is  not  cured  by  the  prescription  of  three  or 
five  years. 

7.  The  deed  of  sale  by  the  warrantor  con- 
tained a  stipulation  of  no  warranty.  The  buy- 
er, not  being  aware  of  the  danger  of  eviction.  Is 
entitled  to  recover  the  price  paid. 

(Syllabns  by  the  Court) 

Appeal  from  district  court,  parish  of  Ten- 
sas;  Field  F.  Montgomery,  Judge. 

Petitory  action  by  L.  F.  Montgomery  and 
others  against  the  Marydale  Land  &  Lumber 
Company,  Limited,  and  others,  to  recov^ 
certain  land.  Judgment  for  plaintiff,  and 
defendants  appeaL    AfiOrmed.  -   ' 


Clinton  &  Garrett  for  defendants  and  ap- 
pellants. Elam  &  Dale,  for  warrantors  and 
appellants.    R.  H.  Snyder,  Jr.,  for  appellee. 

BREAUX,  J.  This  Is  a  petitory  action.  In 
which  the  plaintiff,  alleging  that  he  is 
the  owner  of  "Cow  Slough"  plantation,  prays 
to  be  decreed  the  owner  and  placed  In 
possession.  The  property  was  acquired  joint- 
ly by  L.  F.  and  A.  J.  Montgomery.  At  the 
letter's  death,  in  1808,  the  Utle  of  one-half 
remained  in  L.  F.  Montgomery,  and  the  title 
of  the  other  half  vested,  one-fourth  in  the 
widow  and  survivor  in  community  of  A.  J. 
Montg<taiei7,  and  the  other  fourth  in  his 
children,  eight  in  number.  His  wlU  was  ad- 
mitted to  probate  in  Tensas  parish  in  18^ 
An  inventory  was  made.  L.  F.  Montgomiery 
and  the  widow  of  the  testator  qualified, 
under  the  will,  as  executors.  The  property 
was  assessed  for  the  taxes  of  1881,  1882, 
1883,  and  1884,  In  the  name  of  L.  F.  and  A. 
J.  Montgomery.  It  was  adjudicated  to  the 
state  of  Louisiana  In  1885,  for  the  taxes  of 
those  years,  and  subsequently  It  was  trans- 
ferred  by  the  state  to  the  fifth  Louisiana 
levee  district  warrantors.  The  Marydale 
Land  &  Improvemoit  Company,  holding 
under  the  Loulsians  levee  district  made 
defendant  answers  that  the  property  was 
legally  assessed  for  many  years  prior  to  the 
adjudication  to  the  state,  during  which  plain- 
tiffs faUed  to  pay  their  taxes  and  to  exercise 
any  rights  of  ownership.  It  pleads  prescrip- 
tion, and  calls  the  levee  board  in  warranty 
to  defend  the  title,  and  asks.  In  case  of  its 
eviction,  that  It  (the  defendant  company)  re- 
cover Judgment  against  Its  vendor  for  the 
price  and  taxes  paid.  The  defendant  Blanche 
also  pleads  prescription,— that  of  two,  three, 
and  five  years,— and  prays  for  judgment 
against  his  vendor,  the  Marydale  Company, 
for  the  price  and  taxes  he  paid  on  the  por- 
tion of  land  bought  by  him.  The  defense 
of  the  warrantors  is  substantially  the  same 
against  plaintiff's  demand.  The  levee  board 
warrantors,  in  their  answer,  as  against  the 
defendant  the  Marydale  Company,  deny  that 
it  is  bound  in  warranty,  and  contend  that 
it  is  not  obliged  to  return  the  price  in  case 
of  eviction.  The  deed  of  sale  of  the  levee 
board  contains  a  clause  of  no  warranty  in 
case  of  eviction,  and  it  is  relied  upon  by  the 
warrantors  as  being  an  effective  bar  to  the 
demand  of  the  Marydale  Company,  vendee, 
for  the  return  of  the  price.  The  record  does 
not  disclose  with  certainty  that  any  notice 
was  given  to  L.  F.  Montgomei7  to  pay  his 
taxes  prior  to  the  sale,  either  by  postal  card 
or  publication.  The  evidence  of  the  notice 
Is  also  uncertain  as  to  the  half  of  which 
A,  J.  Montgomery  was  the  owner.  Judgment 
was  rendered  recognizing  plaintiff's  owner- 
ship of  the  property,  and  there  was  judgment 
for  defendants  against  warrantors  for  the 
purchase  price  paid,  and  a  judgment  against 
the  plaintiff  for  the  amount  of  the  taxes 
paid  by  defendants  on  the  ptoperiy.    The 
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terms  of  tbe  Judgment  reseired,  in  addi- 
tion, certain  riglits  to  tlie  defendants.  From 
this  judgment  the  defendants  and  warrant- 
ors appeal. 

Tbe  following  propositions,  assailing  tbe 
tax  title,  present  the  important  issues  of  tlie 
case:  (1)  The  assessment  of  property  In  the 
name  of  a  person  long  since  dead,  whose 
succession  has  been  opened.  Inventory  made, 
and  executors  appointed,  In  the  parish  where 
the  property  is  situated  and  where  the  tax 
sale  was  made,  is  null  and  Toid.  (2)  A  tax 
sale  made  since  the  adoption  of  the  consti- 
tution of  1879,  without  notice  to  the  tax 
debtors,  is  null  and  void. 

The  Assessment. 

Although  It  must  have  been  known  that  A. 
J.  Montgomery  was  dead,  tbe  assessment  of 
bis  property  was  made  in  his  name.  His 
will  was  probated  in  186S;  executors  were 
appointed  to  execute  tbe  will;  and  inven- 
tory bad  been  taken.  Tbe  proceedings  were 
recorded  in  the  succession  record  of  tbe  par- 
ish. They  were  ample  notice  to  the  assess- 
ing officer  that  the  proprietor  of  a  large 
tract  of  land  was  no  longer  alive  and  the 
owner.  These  proceedings  and  the  many 
years  intervening  between  tbe  death  of  the 
owner  and  tbe  date  of  tbe  assessment  pre- 
clude the  possibility  of  concluding  that  this 
officer  did  not  know  of  tbe  owner's  death. 
The  property  was  sold  under  Act  No.  06  of 
1882  and  the  amending  revsme  act  of  1884. 
Under  neither  can  sanction  be  found  for  as- 
sessing property  in  tbe  name  of  the  deceased 
after  the  assessor  has  become  aware  of  the 
death  of  the  owner.  The  succession,  so  far 
as  the  record  discloses,  has  not  been  accept- 
ed by  tbe  heirs;  therefore  tbe  assessor  could 
not  be  expected  to  assess  tbe  property  in 
their  names.  But  tbe  words  "estate  of" 
were  essential,  under  tbe  circumstances,  to 
identify  the  property  as  required,  and  com- 
plete tbe  assessment  In  Sewell  v.  Watson, 
31  La.  Ann.  681,  Justice  White,  for  the  court, 
said:  "Tbe  property  stood  on  the  public 
records  as  that  of  James  H.  Coleman,  and 
was  so  assessed.  It  was  vacant  property, 
and  tbe  owner  did  not  reside  in  tbe  parish. 
The  assessor,  in  listing  tbe  property  for  tax- 
ation, could  have  assessed  it  in  no  other  way 
than  as  it  stood  on  tbe  records  of  tbe  coun- 
ty, unless  it  be  considered  that  it  was  bis 
duty  to  be  Informed  of  facts  not  public,  not 
to  be  ascertained  from  the  condition  of  the 
proi>erty  or  from  its  occupants,  for  it  bad 
none."  The  inference  is  plaiji,  if  the  fact 
was  known— if  it  was  publicly  known— that 
tbe  owner  was  dead,  the  assessment  should 
not  have  been  made  in  bis  name  under  the 
revenue  act  of  1882.  Tbe  question  received 
consideration  In  a  well-considered  case,  ba 
which  an  assessment  in  tbe  name  of  an  own- 
er who  had  been  dead  for  10  years  was  de- 
creed Illegal.  The  court  states  that  tbe 
name  of  tbe  owner  had  been  formally  noti- 
fied to  the  proper  officers,  and  was  ascer- 


tainable trom  tbe  archives  of  their  own  of- 
fices. Stafford  v.  TwitcbeU,  33  La.  Ann.  624. 
It  is  argued  by  warrantor's  counsel  that  tbe 
case  of  Kent  v.  Brown,  38  La.  Ann.  807,  la 
a  comparatively  recent  utterance  of  the  court 
upon  the  subject,  and  that  it. is  conclusive 
upon  the  point  under  discussion.  The  facts 
in  that  case  are  different  from  the  facts  in 
the  case  at  bar,  as  made  manifest  from  tbe 
following  quotation,  taken  from  tbe  cited 
case:  "We  must  take  Judicial  cognizance 
of  the  state  of  war  in  which  tbe  country  was 
then  engaged,  of  the  closing  of  tbe  courts 
during  several  years,  of  tbe  difficulty,  and, 
at  times,  of  tbe  impossibility,  of  communica- 
tion between  the  parishes  of  Concordia  and 
Carroll,  and  from  tbe  records  it  appears  that 
no  positive  Information  could  be  bad  from 
tbe  records  of  Concordia  of  bis  whereabouts 
or  as  to  tbe  fact  as  to  whether  be  was  dead 
or  alive.  From  the  only  source  of  knowledge 
within  tbe  reach  of  the  assessor,  he  had  no 
alternative  but  to  list  tbe  properly  in  tbe 
name  of  that  owner  to  whom  it  had  been 
assessed,  and  who  bad  paid  the  taxes  there- 
on for  years  past  Those  drcumstances, 
which  are  entitled  to  great  weight,  entirely 
remove  this  question  from-  tbe  rule  or  scope 
of  tbe  two  decisions  mainly  relied  on  by 
plaintiff's  counsel."  These  two  cases  re- 
ferred to  are  tbe  Stafford  Case,  33  La.  Ann. 
620,  and  tbe  Hickman  Case,  35  La.  *«" 
1086.  Neither  of  the  cases  was  overruled 
by  tbe  Kent  Case,  38  La.  Ann.  807.  The 
facts  were  different,  and  the  court  so  states. 
The  correct  rule  is  indicated  In  Carter  v. 
City  of  New  Orleans,  33  La.  Ann.  816.  The 
assessment  was  regular,  for  tbe  property 
had  been  assessed  in  tbe  name  of  an  es- 
tate; there  being  no  proof  of  record  that 
the  heirs  had  been  placed  in  possession.  In 
the  case  at  bar,  the  records,  which  should 
not  have  been  Ignored  by  the  assessor,  years 
after  the  owner's  death,  showed  that  tbe 
property  was  that  of  the  estate  of  A.  J. 
Montgomery.  It  should  have  been  assessed 
in  those  words,  in  so  far  as  the  property 
was  owned  by  the  succession.  See  the  Sur- 
get  Case,  43  La.  Ann.  877,  9  South.  661.  We^ 
at  this  time,  pass  the  plea  of  prescription, 
and  take  up  the  question  of  notice  to  the  tax- 
payer. Although  this  plea  is  urged  as  ap- 
plying to  both  the  informality  in  the  assess- 
ment and  the  want  of  notice,  we  will  here- 
after decide  it  only  in  so  far  as  it  applies 
to  notice,  for  It  disposes  of  the  case. 

Notice  to  the  Taxpayer  to  Pay  Taxes  As- 
sessed. 

In  no  unmeaning  terms,  the  constitution 
(article  210)  orders  that  "after  giving  notice 
to  the  delinquent  in  the  manner  to  be  pro- 
vided by  law."  That  article,  as  touching 
the  point  Involved,  has  been  interpreted  by 
this  court  in  sev^al  decisions.  Tbe  leading 
case  Is  that  of  Breaux  t.  Negrotto,  43  La. 
Ann.  438,  8  South.  602,  from  which  we  quote: 
"The  constitution  and  Acts  No.  77  of  1880 


Digitized  by 


Google 


La.) 


MONTGOMBBr  v.  MABTDALB  LAND  &  LUMBER  CO. 


6S 


and  No.  96  of  1882  require  a  notice  to  be  giv- 
en to  the  tax  delinquent.  No  notice  was  giv- 
en. It  was  an  essential  prerequisite  to  tbe 
sale  of  the  'property;'"  and  it  approvingly 
cites  Stafford  v.  Twitchell,  33  La.  Ann.  620, 
and  In  re  Douglas,  41  La.  Ann.  765,  6  SouHi. 
675.  This  conclnslon  was  affirmed  in  Norres 
V.  Hays,  44  La.  Ann.  912,  11  South.  462. 
The  question  of  notice  to  the  taxpayer  prior 
to  the  sale  of  his  property  was  involved  in 
the  case  of  Webre  v.  Lutcher,  45  La.  Ann. 
679,  12  South.  834.  The  sections  48,  50,  of 
Act  No.  96  of  1882,  In  so  far  as  relates  to 
ttiat  notice,  were  specially  considered.  The 
sheriff  did  not  know  the  post-office  address 
of  the  nonresident  taxpayer.  He  could  not 
be  required  to  issue  a  notice  by  mall  to  a 
taxpayer  whose  residence  was  entirely  un- 
knowa  to  him,  and  of  whom  he  knew  pos- 
itively nothing.  While  It  is  true  that  that  of- 
ficer must  exhaust  the  means  of  ascertaining 
the  address,  he  cannot  be  held  to  farther 
diligence  when  the  taxpayer  is  absolutely 
unknown.  Tbe  only  possible  notice  to  be 
given  after  diligent  Inquiry,  and  after  it 
has  become  evident  that  he  is  tinluiown,  is 
by  publication.  The  taxpayer  who  has  neg- 
lected to  make  a  return  of  his  property  as 
required,  who  has  not  compiled  with  the  law 
by  giving  his  name  and  post-office  address, 
who  has  no  known  agent  in  the  parish  In 
which  the  property  is  situate,  has  no  cause 
of  complaint  if  the  sheriff  resorts  to  publica- 
tl<m  as  a  notice  after  it  has  become  mani- 
fest tliat,  though  his  name  is  carried  on  the 
assessment  roll  as  being  known,  he  was  un- 
known at  the  date  the  assessment  was  made, 
or  he  has  subsequent  to  the  assessment  be- 
come unknown.  Tbe  tax  collector,  to  whom, 
under  the  drcumstances,  no  blame  can  at- 
tach, for  he  sought  to  notify  the  taxpayers 
by  all  reasonable  means,— by  mailing  the 
notices,— did  not,  it  seems,  mail  any  notice  to 
li.  F.  Moatgomexj  at  the  post  office  of  his 
residence.  It  was  mailed  to  Canton,  Miss. 
His  residence  was  in  Madison  county,  of  that 
state,  nie  names  were  properly  given  L. 
F.  and  A.  J.  Montgomery,  and  would  have 
bound  tbe  surviving  partner  had  It  been 
mailed  to  the  post  office  of  his  residence. 
The  assessment  against  L.  F.  Montgomery  is 
I^;al  and  binding,  and  the  taxes  due.  The 
sheriff  appended  a  certificate  to  the  tax  roll 
for  the  years  for  which  the  taxes  were  due, 
certifying  that  notice  had  been  given  as  re- 
quired. Had  he  testified  that  the  certificate 
was  correct,  his  oath,  tc^^tber  with  the  pre- 
sumption that  sustains  the  regularity  of  an 
officer's  act,  would  have  proved  the  notiflca- 
tton  against  which  the  mere  denial  of  the  tax- 
iwyer  as  a  witness  would  not  suffice  to  set 
It  aside.  But  the  tax  collector  testified  that 
be  bad  sent  the  notice  to  another  post  office 
than  that  of  the  taxpayer's  residence.  Tbe 
taxpayer  never  resided  In  the  county  in 
vrbiCh  that  post  office  is,  L  e.  the  post  office 
to  which  it  was  eeat  for  delivery.  The  notice 
to  tbe  othor  owners  was  equally  as  de- 
T.1560.no.3 — 5 


fectlva  It  was  addressed  to  A.  X  Montgom- 
ery, and  not  "his  estate,"  and  mailed  to  that 
address,  to  be  delivered  at  Canton,  Miss. 
The  heirs  not  having  accepted  the  succession, 
and  being,  as  to  the  property,  unknown,  an 
advertisement  in  the  name  of  the  estate  of 
A.  J.  Montgomery  would  have  found  them. 
Tbe  notice  to  them  was  not  in  the  required 
form,  and  the  attempt  to  notify  them  failed. 
The  revenue  act  might  be  improved  by  leg- 
islation regarding  nonresidoit  owners  of  im- 
movable property,  by  making  the  failure  of 
the  taxpayers  to  furnish  their  names  and  post- 
office  address  to  tbe  assessor,  at  the  date  of 
assessment,  cause  to  notify  them  by  adver- 
tisement, without  further  inquiry  prior  to  the 
sale.  As  to  nonresidents,  the  legislature 
may  substitute  notice  by  publication  for  no- 
tice by  mail.  Desty,  Tax'n.  Without  fur- 
ther legislation,  we  are  not  authorized  to  hold 
otherwise  than  we  have. 

Plea  of  Prescription. 

It  is  argued  by  counsel  for  warrantors 
that  the  plaintiff  had  long  before  the  tax 
sales  abandoned  the  ownership  of  the  prop- 
erty; that  they  had  acquired  a  tax  title, 
duly  recorded,  that  placed  plaintiff  upon  in- 
quiry; that  the  purchase  alone  gave  them 
(the  warrantors)  possession.  Our  examina- 
tion of  the  record  does  not  satisfy  us  that 
the  warrantors  took  actual  possession.  The 
possession  claimed  In  the  case  at  bar  does 
not  supply  the  want  <rf  notice.  The  notice 
is  a  condition  iw«cedent,  the  want  of  which 
is ,  not  cured  by  the  prescription  pleaded. 
The  notice  was  insufficient  and  entirely  ir- 
regular, and  as  such  even  the  purchaser 
in  good  faith  is  without  right  to  avail  him- 
self of  a  term  of  prescription  less  than  10 
years.  The  following  is  one  of  the  last  utter- 
ances of  this  court  upon  the  subject:  "Hence 
our  opinion  in  Barrow  v.  Wilson,  39  La. 
Ann.  410,  2  South.  809,  was  error,  to  the 
extent  of  holding  that,  in  respect  to  this  no- 
tice, the  prescription  of  three  and  five  years 
was  tenable."  Breaux  v.  Negrotto,  43  La. 
Ann.  441,  9  South.  502. 

Betum  of  Price  by  WarrantOTs. 

The  defendants  demand,  in  the  event  that 
the  tax  title  is  annulled,  that  they  recovM' 
Judgment  against  warrantors  for  the  ptur- 
ctaase  price.  In  the  deed  by  warrantor  to 
the  Marydale  Land  &  Lumber  Company, 
Limited,  it  is  stated:  "It  is  expressly  under- 
stood that  this  act  shall  have  the  force  and 
effect  of  a  quitclaim  deed;  this  vendor  only 
warranting  as  to  such  title  as  may  be 
vested  In  It"  The  warrantors'  contention  is 
that  they  are  under  no  obligation  to  refund 
the  price,  and  they  claim  that  the  defraidant 
company  bought  at  its  risk  and  peril,  and 
waived  thereby  all  right  to  demand  a  return. 
The  vendor  who  has  received  the  price  must 
return  it,  because  it  la  in  his  bands  without 
cause.  The  purchaser  has  paid  it  in  execu- 
tion of  a  sale  that  is  null.    The  record  does 
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not  disclose  that  tbe  vendee  was  aware 
at  the  time  of  the  sale  of  the  danger  of  eTlc- 
tion.  The  stipulation  of  no  warranty  Is 
elTecttye  In  relleTing  the  vendor  from  the 
payment  of  damages,  but  does  not  release 
him  from  the  obligation  of  restltating  the 
price.  Warranty  of  title  is  the  sale,  and  al- 
ways' governs  unless  waived.  The  egress 
waivw  may  include  the  waiver  of  the  restitu- 
tion of  the  price,  in  case  of  eviction,  and  the 
sale  made  at  the  entire  risk  of  tbe  purchaser. 
A  waiver,  however  silent  as  to  the  restitu- 
tion of  the  price,  does  not  exclude  the  obli- 
gation of  returning  the  price  in  event  of 
eviction,  unless  the  purchaser  had  knowledge 
of  the  causes  of  eviction.  In  other  words,  a 
"no  warranty  of  title"  clause  in  a  deed,  with- 
out knowledge  on  tbe  part  of  the  vendee 
of  the  cause  of  the  eviction,  and  without  an 
express  waiver  of  the  return  of  the  price, 
leaves  the  vendee,  after  eviction,  a  creditor 
for  the  price  paid. 

An  Essential. 

Tbe  obligation  of  the  taxpayer  to  contrib- 
ute to  the  expenses  and  necessities  of  the  gov- 
anment  when  enforcement  becomes  neces- 
sary is  subordinated  to  certain  requirements 
that  must  be  observed  in  order  to  divest  him 
of  his  property.  In  case  of  formality,  not 
of  the  essence,  he  has  no  remedy  to  recover 
after  his  property,  under  a  tax  title,  has 
passed  into  the  hands  of  an  innocent  pur- 
chaser. The  decisions  heretofore  have  treat- 
ed notice  as  an  essential.  We  adhere  to  the 
principles  heretofore  enunciated.  We  there- 
fore must  affirm  the  Judgment.  It  is  order- 
ed, adjudged,  and  decreed  that  the  Judgment 
is  affirmed,  at  appellants'  costs. 


WHTTB  et  ai  V.  BASON. 
(Supreme  Oonrt  of  Miiwlesippi.    April  2,  1894.) 

FCTCKSa  —  COHTBACT  HaDB  WITHOUT    THE    StATB 
— BRrOROBMBHT  WITHIN  THE  STATB. 

Under  Act  March  7,  18S2,  making  it  un- 
lawful to  deal  in  fatnres  "in  this  state,"  and 
providing  that  "no  money  advanced  for  the  pur- 
chaae  of  futures,  nor  any  agreement  for  the 
payment  of  any  sum  for  such  purchases  shall 
be  enforced  in  this  state,"  contracts  between 
pndiasera  of  futures  and  th^  brokers,  made 
without  the  state  while  such  statute  was  in 
force,  cannot  be  enforced  in  Mississippi,  though 
valid  where  made.  Lemonius  v.  Mayer  (Miss.) 
14  South.  88,  followed. 

Appeal  from  circuit  courts  Tate  county; 
Eugene  Johnson,  Judge. 

Action  between  F.  H.  White  and  oHiers  and 
J.  T.  Eason.  From  a  Judgment  for  Bason, 
White  and  others  appeal     Affirmed. 

J.  F.  Dean  and  J.  R.  Filppln,  for  appellants. 
L  D.  Oglesby,  O.  D.  Shands,  and  N.  A.  Tay- 
lor, for  appellee. 

OOOPBR,  J.  In  the  recent  case  of  Lemo- 
nius v.  Mayer  (Miss.)  14  South.  33,  we  held 
that  access  to  the  courts  of  this  state  to  re- 


cover upon  contracts  of  th«  class  involved  in 
this  case  was  denied  by  the  act  of  March  7, 
1882,  entitled  "An  act  to  prohibit  the  sale  and 
purchase  of  futures'  in  the  state  of  Missis- 
sippi." Acts  1882,  p.  140.  The  facts  of  Vila 
case  bring  it  within  the  control  of  that  de- 
cision.   Judgment  affirmed. 


FEBOUSON  V.  STA' 


TB. 


Mist.  8W) 


(Supreme  Court  of  MIssissippL    March  12, 
1894.) 

SSDOCTION— ImiOIMBIlT  — BVIDBHOB— CoBBOBO- 
BATIOH. 

1.  An  indictment  for  seduction  under  ■ 
statute  not  usins  the  words  of  "previous  chaste 
character,"  or  like  ones,  need  not  allege  that 
the  woman  was  of  previous  chaste  charactar, 
as  this  will  be  presumed. 

2.  A  conviction  for  seduction  will  not  be 
disturbed  liecause  there  is  not  a  direct  averment 
in  the  indicbnent  or  evidence  that  the  woman 
was  unmarried,  where  the  pleading  avers,  and 
the  evidence  proves  with  reasonable  certainty, 
that  fact; 

8.  On  a  prosecution  for  seduction  by  means 
of  a  fiilse  promise  of  marriage,  the  woman  may 
testify  that  she  yidded  because  of  the  promise 
and  her  h^et  therein. 

4.  Permitting  the  woman  seduced  to  teatl^ 
to  subsequent  acts  of  intercourse  and  the  birth 
of  a  child,  which  facts  were  admitted,  is  not  re- 
versible error. 

5.  The  fact  that  the  woman,  after  the  time 
of  the  alleged  seduction,  'continned  to  have  in- 
tercourse with  defendant,  does  not  affect  his 
guilt,  though  it  may  be  considered  by  the  Jury 
as  bearing  on  her  previous  chaste  ctiaracter. 

6.  To  warrant  a  conviction  of  seduction  un- 
der promise  of  marriage  there  must  be  corrobo- 
ration of  the  woman's  testimony  as  to  the  pron>- 
ise  of  marriage,  and  the  fact  of  intercourse. 

Appeal  from  circuit  court,  Panola  county; 
Eugoie  Jolinaon,  Judge. 

M.  Ferguson  was  convicted  of  seduction, 
and  appeals.   Affirmed. 

Stone  &  Liowrey,  for  appellant.  Frank 
Johnston,  Atty.  Cren.,  toe  the  Stat& 

WOODS,  J.     The  action  <tf  tbe  trial  court 

in  overruling  the  demurrer  to  the  indictment 
is  brought  under  review  by  the  first  assign- 
ment of  error.  The  demurrer  raises  two 
questions,  and  we  examine  them  in  their  or- 
der: (1)  The  indictment  does  not  charge  that 
the  woman  alleged  to  have  been  seduced 
was  of  previous  chaste  characto';  (2)  the  in- 
dictment does  not  charge  that  at  the  time  of 
the  alleged  seduction,  under  promise  of  mar- 
riage, the  woman  was  unmarried. 

On  the  first  proposition  It  is  to  be  said  that 
section  1298,  Code  1S92,  prescribes  the  pun- 
ishment of  seduction  of  any  woman  or  fe- 
male child  over  the  age  of  16  years  by  means 
of  pretended  marriage  or  of  false  promise 
of  marriage.  The  object  Is  to  protect  the 
chastity  of  women  and  children  atKyve  16 
years  of  age  (seductions  in  other  cases  being 
provided  for  in  sections  1002  and  1004)  from 
attack  by  false  marriages  or  false  promises 
of  marriage.  The  statute  ex  vi  twmini  is  to 
be  G<«fined  to  the  abuse  of  unmarried  fo- 
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males  and  onmarried'  females  of  prevtoiM 
cbaste  character;  but  the  previons  chastity 
of  the  female  said  to  IiaTe  been  seduced  need 
be  neither  alleged  nor  proved.  The  pre- 
Bomptlona  of  law  spring  firom  and  rest  upon 
the  general  Imowledge  and  unlTersal  expe- 
rience of  irmnfciTiri  In  the  multitudlnouB  and 
varying  conditions  and  ranks  of  womanhood, 
personal  chastity  is  the  rule.  A  lapse  from 
virtue  is  the  rare  and  painful  exception. 
Until  the  rare  exception  lias  been  proved, 
the  legal  presumption  must  prevail,  and  this 
legal  presumption  need  be  neitho:  charged 
nor  proved.  The  adjudged  cases  and  author- 
ities holding  the  contrary  view  will  be  found, 
on  critical  examination,  to  stand  on  one  or 
the  other  of  two  grounds,  or  on  both,  viz.: 
The  statutes  creating  and  defining  the  crime 
of  seduction  in  some  of  the  states  employ 
tlie  worSa  "previous  chaste  character,"  or 
similar  words,  and  so  are  supposed  to  re- 
quire those  words  in  indictments  for  such 
offenses.  This  ftict  appears  in  all,  or  nearly 
all,  the  reported  cases  which  we  have  exam- 
ined in  which  this  identical  question  was 
passed  upon.  This  is  notably  true  of  the 
early  and  unsatisfactory  case  of  West  v. 
State,  1  Wis.  186,  which  is  the  foundation 
and  perpetual  ref^ence  of  the  later  cases 
holding  that  chastity  must  be  alleged  and 
proved.  But  in  those  later  cases  which  fol- 
low the  early  Wisconsin  decision  we  shall 
discover,  on  thorough  ln8i)ection  of  the  va- 
rious statutes  of  the  several  states  on  which 
Hie  indictments  founded  thereon  wwe  ex- 
amined, and  the  sufficiency  of  their  aver- 
ments passed  upon,  that  the  words,  "pre- 
vious chaste  character,"  or  other  Who  ones, 
are  uniformly  to  be  found,  as  we  now  remem- 
l>er  the  results  of  our  extoisive  and  pro- 
tracted research  on  this  point  Said  that  em- 
inent Jurist,  Cooley,  S.,  speaktog  for  the  su- 
preme court  of  Michigan  in  People  v.  Brew- 
er, 27  Mich.  138,  commenting  on  the  early 
Wisconsin  case  of  West  v.  State,  hereinbe- 
fore referred  to:  "The  Case  of  West  •  •  • 
was  decided  upon  the  phraseology  of  the 
Wisccmshi  statute,  which  was  thought  to 
make  the  'previous  chaste  cliaracter'  of  the 
person  seduced  an  ingredient  in  the  offense. 
Our  statute  [Michigan]  is  very  simple,  and 
merely  provides  that,  'if  any  man  shall  se- 
duce and  debauch  any  unmarried  woman,  he 
shall  be  punished,'  etc.  Section  7097,  (Domp. 
lAWB  1871."  The  Wisconsin  court  itsdf,  in 
the  opinion  In  West's  Case,  employs  this  Ian- 
goage:  "The  previous  chaste  character  of  the 
female  is  one  of  the  most  essential  elements 
of  the  offense,  made  so  by  tlie  express  words 
of  the  statate,"  etc.  Bishop,  in  liis  works  on 
Statutory  Crimes  (section  llOfl)  and  Criminal 
Procedure  (volume  1,  |g  647,  648),  snggesta, 
rather  than  declares,  that  the  previous  chaste 
cliaracter  of  the  female  seduced  shoold  be 
averred  and  proved  tn  cases  where  these 
words  are  not  in  the  statute.  But  the  ad- 
Judged  cases  to  which  be  refers  as  his  au- 
thority foe  the  snggesUon  do  not  support  his 


text  The  case  of  People  v.  Boderigas,  49 
CaL  9,  is  anth(H4ty  for  the  proposition  in- 
vcdved  in  the  Wisconsin  case,  West  v.  State, 
already  advorted  to,  that  when  the  statute 
creating  and  defining  the  crime  makes  the 
previous  chaste  character  an  essential  in- 
gredient in  the  offense,  then  it  is  necessary 
to  charge  and  prove  this  ingredient  In  the 
Case  of  Bodeilgas  the  indictment,  wliich  was 
demurred  to,  cliarged  the  prLsonor  with  en- 
ticing an  unmarried  female  to  a  house  of 
ill  fame  for  purposes  of  pfostitution,  without 
alleging  tliat  she  was  of  previous  eliaste 
cliaracter.  On  an  appeal  from  a  judgment 
sustaining  the  demurrer  the  supreme  court 
held  the  indictment  insufflclait  for  falling  to 
charge  the  previous  chaste  character  of  the 
female  enticed  to  the  disreputable  house,  the 
court  saying:  "To  entice  a  female  into  a 
bouse  of  111  fame  or  elsewhere  for  the  pur- 
poses of  prostituticm  Is  not  an  offense  under 
section  265  of  the  Penal  Code,  nor  under  the 
provisions  of  the  act  of  March  1, 1872,  unless 
such  female  was  of  previotis  diaste  charac- 
ter." By  reference  to  the  Penal  Code  of 
California,  and  the  act  of  March  1,  1872,  of 
that  state,  it  was,  we  find,  made  penal  to  en- 
tice a  female  of  previous  chaste  character 
into  a  house  of  01  fame.  The  decision  com- 
mands our  respect  and  concurrence,  for  it 
was  not  the  enticing  to  a  house  of  ill  fame 
at  any  female  which  was  made  a  felony,  but 
only  one  of  previous  chaste  character,  l^he 
other  case  on  which  Bishop's  text  is  supposed 
to  rest  Is  that  of  West  v.  State,  1  Wis.  186, 
already  examined.  Counsel  for  the  accused 
also  cite  us  to  21  Am.  &  Eng.  Enc.  Law,  p. 
1046,  and  note  7;  but  this  authority  is  con- 
tent to  observe  tliat  "probably  tills  aver- 
ment [previous  *ctiaste  character]  must  be 
made,  even  though  the  statute  makes  no 
mention  of  chastity,  as  that,  as  has  been 
stated,  is  regarded  by  the  courts  as  an  es- 
sential feature  of  the  offense."  The  cases 
cited  by  the  author  in  support  of  this  quali- 
fied and  guarded  remark,  and  found  in  note 
7,  are  Polk  v.  State,  40  Ark.  482;  People  v. 
Clark,  33  Mich.  112;  and  People  v.  Roderi- 
gas,  49  Cal.  9.  The  last-named  case,  as  we 
have  already  seen,  is  not  suppcni:  for  the 
rule  as  generally  announced  by  21  Am.  & 
Eng.  Enc.  Law,  1046.  The  decision  in  that 
case  was  upon  a  statute  which  made  penal 
the  enticing  of  a  female  of  previous  chaste 
character  into  a  house  of  lU  fame  for  the 
purpose  of  prostitution.  In  Polk  v.  State,  40 
Ark.  482,  the  prisoner  was  indicted  under  a 
statute  which  made  penal  the  "obtaining 
carnal  knowledge  of  any  female  by  virtue 
of  any  feigned  or  pretended  marriage,  or  of 
any  false  <x  feigned  promise  of  marriage." 
The  question  on  the  indictment  arose  thus, 
as  is  stated  in  the  opinion  of  the  court: 
"The  defendant  moved  in  arrest  of  Judgment, 
because  the  indictment  only  stated  the  par- 
ties wore  past  the  age  of  puberty,  and  did 
not  state  that  they  w»e  of  full  age,  and  so 
able  to  make  valid  and  binding  promises  to 
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many  wltbont  consent  of  parents  or  gnard- 
Ian;  nor  even  that  they  were  of  sufficient 
age  to  be  capable  in  law  of  contracting  mar- 
riage. This  objection  Is  frivolons."  It  thus 
appears  that  the  necessity  for  the  avermoit 
and  proof  of  previous  chaste  character  was 
not  raised  or  passed  npon  in  any  mling  in 
which  that  point  was  directly  Involred.  It 
is  worthy  of  remembrance,  however,  that  in 
ccmsidering  the  prop^  method  of  impeach- 
ing the  previoos  chaste  character  of  the  fe- 
male alleged  to  have  been  seduced  the  court 
used  this  language:  "Since,  In  the  female 
sex,  chastity  is  the  mle^  and  want  of  It  the 
exception,  the  presumption  is  in  favor  of 
virtue.  No  evidence  Is  required  to  establish 
it  in  the'  first  instance,  and  the  burden  is  on 
the  d^endant,  if  he  would  assail  It,  not- 
withstanding the  presumption  of  his  inno- 
cence." The  remaining  case  dted  In  21  Am. 
&  Bng.  Enc.  Law,  1046,  is  that  of  People  v. 
Clark,  33  Mich.  112.  In  this,  as  in  the  Ar- 
kansas case  Just  referred  to*  the  necessity 
for  avoTlng  and  making  proof  of  previous 
chaste  character  Is  not  raised  or  passed  on. 
The  error  of  the  editors  of  that  most  valua- 
ble work  Is  all  the  m(H«  surprising  In  view 
of  the  following  passage  from  the  opinion  of 
the  court  in  the  Clark  Case,  in  33  Mich.,  to 
wit:  "The  chastity  at  the  female  at  the 
time  of  the  alleged  act  is  in  all  cases  In- 
volved, and,  the  presumption  of  law  being  In 
faT<»:  of  chastity,  the  defense  have  the  right 
to  show  the  contrary."  It  would  appear  to 
necessarily  result  from  what  Is  said  both  In 
the  Arkansas  and  Michigan  cases  that  the 
reverse  of  the  guarded  statement  of  the  text 
of  the  editor  of  the  Encyclopedia  Is  correct 
If  the  previous  chastity  of  the  woman  Is  the 
legal  presumption,  no  eviden'ce  need  be  otter- 
ed to  prove  it  primarily;  and,  if  no  evidence 
need  be  offered  to  prove  it.  Its  averment 
would  seem  to  be  unnecessary. 

It  remains  to  consider  the  other  groimd  of 
contention  on  this  point,  which  is  that  the 
previous  chastity  must  be  averred  in  the  In- 
dictment and  established  In  the  evidence, 
oth^wlse  the  presumption  of  the  defend- 
ant's innocence  will  be  overthrown  by  the 
presumption  of  the  woman's  purity.  To  put 
it  otherwise:  The  strength  of  the  presump- 
tion of  the  defendant's  innocence  cannot  be 
weakened  by  any  counter  presumptions  of 
womanly  vlrtua  This  same  view  was  ably 
urged  Tq)on  our  attention  In  the  case  of  Hem- 
ingway V.  State,  68  Miss.  371,  8  South.  817. 
We  need  look  no  further  than  the  opinion  we 
then  delivered  In  order  to  silence  the  present 
contention.  "By  this  second  proposition  we 
suppose  It  is  meant  to  be  said  that  the  pre- 
sumption of  innocence  is  affected  or  de- 
stroyed in  part  by  the  legal  presumption  of 
the  correctness  of  the  records,  and  that  this 
favored  presumption  of  Innocence  cannot  be 
met  by  anoth»'  presumption,  but  must  be  de- 
stroyed by  positive  proof.  This  contention 
rests  upon  the  unsubstantial  ground  that  the 
general  presumption  of  innocence  Is  irrebut- 


table by  any  other  and  favored  presumption. 
The  rule  is.  In  conflicting  legal  presumptions, 
the  special  and  favored  must  prevail,  or  take 
precedence  over  the  general;  and  the  prac- 
tical operation  of  this  rule  we  see  constantly 
exemplified  in  trials  for  murder.  In  these 
trials  for  evoi  capital  ofTenses,  we  shall  con- 
stantly find  the  legal  presumption  of  malice 
arising  from  the  use  of  a  deadly  weapon, 
and  we  shall  see  the  presumption  taking 
inrecedence  over  the  general  presumption  of 
Innocence,  in  the  absence  of  any  other  evi- 
dence showing  drcomstanoes  of  justification 
or  excuse  for  the  homicide.  •  •  ♦  But, 
after  all.  It  remains  to  be  said  that  •  •  * 
all  that  was  done  was  to  permit  the  jury  to 
be  Informed  that  there  was  a  legal  presump- 
tion of  the  correctness  of  the  official  books, 
and.  If  this  was  not  permissible,  then  it 
must  be  conceded  that  the  presumption  uf  in- 
nocence Is  Irrebuttable  by  any  other  pre- 
sumption,—a  proposition  not  to  be  tolerated 
In  a  court  of  law,— for  conffictlng  presump- 
tions must  always  go  to  the  jury,  as  other 
conflicting  evidenca"  There  was  no  attempt 
to  show  any  want  of  virtue  in  the  unhappy 
girl  in  the  case  at  bar  before  she  fell  a  vic- 
tim to  the  devilish  lust  of  the  prisoner.  Un- 
deniably he  robbed  his  victim  of  the  jewel 
of  her  virginal  purity,  and  It  Is  with  scoun- 
drelly grace  only  that  he  can  Invoke  the  van- 
ished figment  of  the  legal  presumption  of  Us 
innocence.  Insisting  that  the  well-founded 
and  universal  presumption  of  maidenly  mod- 
esty and  womanly  virtue  shall  be  overlooked 
and  denied  the  wretched  creature  whoso 
character  he  has  put  to  death. 

As  to  the  second  ground  of  demurrer,  it  Is 
sufficient  to  say  that  we  are  of  opinion  that 
the  indictment  reasonably  shows  that  the  fe- 
male seduced  was  unmarried.  It  Is  to  be 
regretted  that  the  pleader  did  not  distinctly 
and  positively  aver  that  the  female  was  un- 
married; but  she  is  twice  addressed  by  the 
prefix  to  her  own  proper  name  which  is  sole- 
ly and  universally  applied  to  an  unmarried 
woman,  and  she  is  described  as  one  to  whom 
otCers  of  marriage  were  falsely  made,— law- 
ful marriage,— and  hence  she  is  by  necessary 
Inference  a  femsde  capable  of  contracting 
such  marriage;  that  is,  that  she  was  mar- 
riageable,—nnmarried.  The  evidence,  too,  we 
see  with  surprise,  is  not  direct  and  positive 
as  to  her  state;  but,  again,  it  reasonably  ap- 
pears that  she  was  unmarried,  for  It  Is 
shown  that  she  was  a  member  of  lier  te- 
ther's household,  and  living  under  parental 
control.  She  was  uniformly  addressed  by 
the  prefix  to  her  name  used  only  in  cases  of 
unmarried  females.  She  received  from  the 
prisoner  such  attentions  as  mark  the  court- 
ship of  the  marriageable  female  by  the  man 
who  would  make  her  his  wifei,  and  she  is 
called  in  the  letters  written  her  by  the  ac; 
cused,  "my  girl,"  "my  love,"  etc,  and  he 
writes  her,  "1  dont  know  when  we  will  mar- 
ry, but  some  time,  of  course,"  etc.  But  one 
conclusion  can  be  reached,  on  the  averments 
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of  the  Indictment  and  on  the  evidence  pro- 
duced on  the  trlaJ,  by  an  honest  mind,  and  we 
shall  refuse  to  htint  for  or  yield  to  mere 
technical  roles  of  pleading  and  eridence,  now 
happily  growing  less  and  less  regarded  by 
the  conrts  striying  to  administer  substantial 
Justice  where  the  pleading  avers,  and  the  ev- 
idmee  proves  with  reasonable  certainty,  that 
which  a  close  adherence  to  technical  forms 
would  have  made  stand  out  in  bolder  relief. 
That  the  unfortunate  girl  was  of  previous 
chaste  character  the  law  presumes,  and  this 
legal  presumption  it  was  not  incumbait  on 
the  state  to  aver  or  prove  primarily.  We 
have  no  doubt  from  the  pleading  and  the  ev- 
idence that  she  was  unmarried,  and  we  are 
thorefore  of  opinion  that  the  demurrer  was 
properly  overruled. 

The  second  assignment  of  error  draws  In 
review  the  action  of  the  court  below.  In  per~ 
mlttlng  the  unhappy  creature  seduced  to  tell 
the  jury  that  she  yielded  her  person  to  her 
lover's  embrace  because  of  his  promise  of 
marriage,  and  her  blind  reliance  thereon. 
We  approve  the  action  of  the  court,  for,  in 
the  very  nature  of  things,  it  will  be  Impossi- 
ble generally,  perhaps  ever,  to  make  this  ev- 
idence If  the  ruined  victim  of  the  betrayer 
Is  forbidden  to  spealc  As  she  alone  knows, 
she  cannot  be  held  Incompetent  to  communi- 
cate that  knowledge  to  court  and  Jniy.  We 
are  aware  that  the  authorities  are  not  tiar- 
monlous  here,  but  reason  and  the  preponder- 
ating weight  of  authority  pronounce  in  favor 
of  the  righteousness  of  allowing  the  out- 
raged and  mined  female  to  testify  that  she 
fell  because  of  the  believed  promise  of  mar- 
riage of  her  seducer.  Kenyon  v.  People,  26 
N.  T.  203;  Armstrong  v.  People,  70  N.  T.  88; 
State  y.  Brlnkhaus,  34  Minn.  285,  25  N.  W. 

The  tliird  assignment  cliallenges  the  pro- 
priety of  the  trial  court's  permitting  the  fe- 
male seduced  to  testify  as  to  acts  of  sexual 
IntercoTOfie  between  herself  and  the  prisoner, 
and  as  to  the  birth  of  her  child,  subsequent 
to  ht3c  seduction.  There  was  no  controversy 
as  to  these  facts.  The  repeated  acts  of  sex- 
ual Intercourse  were  testified  to  by  the  ac- 
cused, and  the  birth  of  the  child  was  not 
disputed.  The  evidence,  we  think,  was  In- 
competent, either  as  connecting  the  accused 
with  the  crime  of  the  seduction  or  as  cor- 
roborating the  evidence  of  the  female  se- 
duced. But  we  are  unable  to  see  In  what 
manner  it  could  have  excited  the  minds  of 
the  Jury  against  the  prisoner.  CSonfessedly, 
after  having  first  yielded  her  t>er8on  to  her 
betrayer,  and  after  the  revolting  crime  of  her 
seduction  had  been  accomplished,  she  had 
sexual  Intercourse  many,  many  times  with 
her  seducer,  and,  confessedly,  also,  the  child 
afterwards  bom  was  not  the  fruit  of  the 
first  Intercourse  had  when  she  fell  from  the 
path  of  virtue.  We  can  readily  see  how  this 
might  have  prejudiced  the  victim  who  thus 
continued  to  yield  herself  to  his  embraces  by 
causing  the  Jury  to  pause  and  hesitate  In  de- 


termining whether  she  was  the  real  owner 
of  a  previous  chaste  character  when  she  took 
the  first  step  downward  on  the  way  to  Irre- 
trievable shame.  How  it  could  have  roused 
the  feelings  of  a  jury  against  the  man,  we 
are  at  a  loss  to  conceive.  The  error  is  not, 
in  this  case,  reversible  oror. 

On  the  fourth  sissignment  it  is  necessary 
only  to  say  that  whether  the  accused  was 
married  or  unmarried  was  whoUy  Immaterial. 
If  he  was  in  fact  unmarried,  as  he  testifies, 
the  fact  was  not  Improp^  to  be  shown  to 
the  jury,  for  it  may  liave  had  power  in 
facilitating  his  approaches  to  his  object,  and 
have  been  potential  in  moving  his  victim  to 
listen  to  him,  and,  listening,  yield. 

The  second  instruction,  of  which  complaint 
is  made  In  the  fifth  assignment  of  error,  is 
not  open  to  the  criticisms  made  by  counsel. 
It  does  not  authorize  a  conviction  on  the  un- 
corroborated evidence  of  the  woman  seduced. 
It  is  silent  on  that  point;  but  more  than  once, 
and  plainly,  the  jury  was  instructed  that. 
In  order  to  convict,  the  evidence  of  the 
woman  Seduced  must  be  corroborated.  This 
instruction  Is  free  from  the  fatal  vice  mis- 
takenly supposed  by  counsel  to  Inhere  In  it 
By  it  the  jury  were  Informed  that  if  their 
minds  and  consciences  were  satisfied  by  the 
evidence  that  the  sexual  intercourse  was 
brought  al>out  by  virtue  of  a  promise  of 
marriage  made  by  defendant  before  or  at  the 
time  of  the  alleged  intercourse,  and  that, 
if  this  satisfaction  of  minds  and  consciences 
was  produced  by  conscientious  belief  of  the 
evidence,  then  the  jury  believed  beyond  all 
reasonable  doubt,  and  they  should  convict, 
although  they  might  believe  from  the  evi- 
dence, further,  that  the  woman  seduced  after- 
wards (after  her  fall)  yielded  herself  to  the 
defendant's  embraces  to  gratify  her  own 
passions,— her  own  aroused  and  now  uncon- 
trollable passions,— and  was  not  now,  since 
her  seduction  and  fall  from  virtue,  a  woman 
of  chaste  character.  Whether  the  unhappy 
wretch  continued  to  wallow  In  the  mire  and 
filth  of  personal  depravity  to  which  defend- 
ant's revolting  villainy  had  reduced  her  In 
no  way  affects  his  guilt  or  her  previous 
purity,  if  these  had  been  established  by  the 
evidence. 

The  third  instruction  for  the  state  is  nei- 
ther vague  nor  uncertain.  By  this  charge 
the  jury  were  simply  Informed,  at  the  state's 
request  that  corroboration  of  the  testimony 
of  the  female  seduced  was  necessary  before 
conviction  could  be  bad.  This  was  true,  and 
If  the  accused  desired  to  have  defined  the  ex- 
tent and  reach  of  the  general  proposition  con- 
tained in  our  statute,  that  "the  testimony  of 
the  female  seduced,  alone,  sliall  not  be  suffi- 
cient to  warrant  a  conviction,"  he  should 
have  asked  supplementary  and  explanatory 
instructions,  with  ampler  definitions  of  the 
general  statement  contained  In  the  state's 
instruction  now  complained  of. 

The  sixth  assignment  goes  to  the  court's 
action  In  refusing  certain  charges  for  the  de- 
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fendant  The  flrat  Inslractloii  refused  la 
clearly  erroneous.  The  sabseqLuent  acts  ot 
Intercourse,  it  was  sought  to  have  the  court 
tell  the  Jury,  orercame  the  presumption  of 
previous  chaste  character.  This  was  not 
true,  in  and  of  Itself.  The  subsequent  acts 
of  sexual  intercourse  were  matters  to  be  care- 
fully pondered  by  the  Jury,  and  their  charac- 
ter and  value  were  fair  subjects  for  argumen- 
tation before  the  Jury,  but  nothing  more.  To 
Instruct  the  Jury  that  these  subsequ^it  acts 
of  UUcit  personal  intercourse  had  overcome 
the  legal  presumption  of  the  previous  chaste 
xdianicter  of  the  poor  woman  was  to  charge 
upon  the  weight  of  the  evidence,  and,  in 
effect,  take  the  case  from  the  Jury.  The 
second,  third,  and  fourth  instructions  refused 
were  properly  refused.  The  second  Instruc- 
tioD  asked  the  court  to  direct  the  Jiur  that 
It  was  the  duty  of  the  state  to  prove  the 
character  of  the  female  seduced  to  have  been 
chaste  prior  to  the  act  of  intercourse  which 
accomplished  her  seduction.  We  have  al* 
ready  seen  that  this  is  not  sound.  The  third 
refused  instraction  is  improper,  because 
without  evidence  to  support  it  The  fourth 
refused  instruction  is  manifestly  erroneous 
for  the  reason  Just  given.  It  was  unsupport- 
ed by  evidence.  Tliere  is  no  testimony,  nor 
hint  of  evidence,  that  this  seduced  woman 
"had  already  fallen,  and  was  not  at  the 
time  pursuing  the  path  of  virtue,"  and  the 
instruction  which  assumes  as  proved  that 
which  is  not  proved  would  be  monstrous. 
The  fifth  refused  instruction  was  also  proper- 
ly rejected  by  the  court  below.  By  it  the 
prisoner  sought  to  have  the  Jury  advised 
that  "all  her  testimony  must  be  corroborated 
by  other  evidence  upon  every  fact  necessary 
to  make  out  the  crime."  There  is  much  di- 
versity of  opinion  as  to  what  extent  this  cor- 
roboration extends.  There  are  cases  in  which 
it  has  been  held  sufficient  corroboration  of 
the  female  seduced  if  there  was  other  evi- 
dence of  the  promise  of  marriage  only.  At 
the  other  extreme  will  be  found  cases  holding 
that  the  corrol>oratlng  evidence  must  support 
all  the  necessary  elements  in  the  constitution 
of  the  crime.  The  cases  lying  between  these 
two  classes  announce  the  true  rule,  viz.  the 
testimony  of  the  female  seduced  must  be  cor- 
roborated by  other  evidence  as  to  the  promise 
of  marriage  and  the  act  of  sexual  intercourse. 
The  object  of  the  law  la  to  prevent  the  convic- 
tion of  one  accused  on  the  unsupported  tes- 
timony of  one  participating  in  the  commis- 
sion of  the  offense.  As  with  the  accomplice, 
so  here,  corroboration  to  the  extent  of  fairly 
tending  to  connect  the  accused  with  the  com- 
misidon  of  the  oftense  should  be  held  suffi- 
cient The  female  seduced  appears  on  the 
witness  stand  as  quasi  partlceps  crlmlnis, 
and  under  a  cloud.  Whatever  other  evidence 
will  fairly  satisfy  the  Jury  that  she  is  trath- 
ful  and  worthy  of  belief  must  be  held  suffi- 
ciently corroborative;  and  when  she  is  sup- 


ported as  to  tiie  promise  of  marriage  and  the 
act  of  sexual  lnt»course,— the  two  great 
fundamental  essentials,— tiie  corroboration, 
we  think,  will  be  sufficient  In  iixe  case  at 
bar  the  c(»Toborative  evidence  (partly  fur- 
nished by  the  defendant's  evidence  and  by 
his  letters)  as  to  the  act  of  intercourse  and 
the  promise  of  marriage  is  not  wanting,  and 
the  Jury  has  passed  upon  its  worth  and 
weight  and  has,  in  our  opinion,  correctly 
estimated  It 

We  have  here  a  fresh  exemplification  of 
the  truth  of  the  inspired  maxim,  "The  way 
of  the  transgressor  is  hard."  But,  if  charac- 
ter is  to  be  held  safe  from  Infamotis  attach, 
and  the  law  for  Its  security  is  to  be  maintain- 
ed and  honored,  this  transgressor  should  be 
made  to  feel  Just  punishment  in  all  Its  full- 
ness, and  with  inexoraUa  certainty.  Af- 
firmed. . 


m  mn.  »B) 
HOLHES  et  al.  v.  SIMON  et  aL 
(Supreme  Court  of  Mississippi.    Jan.  8;  1894.) 
Tbiaii — Ihstbuotions. 
Where  it  is  not  clear  that  a  verdict  for  a 
party  mi^t  not  be  permitted  to  stand,  a  peremp- 
tory ins^ction  for  his  opponent  is  errw. 

Appeal  fh>m  chrcuit  court,  Leflore  county; 
R.  W.  Williamson,  Judge. 

Action  between  G.  W.  Holmes  and  others 
and  J.  Simon  &  Co.  From  a  Judgment  for 
Siinon  &  Co.,  Holmes  and  others  appeal. 
Reversed. 

Southworth  &  Stevens  and  S.  B.  Coleman, 
for  appellants.  B.  O.  Humphr^^  Bush  & 
Gardner,  and  B.,  £*.  Noti,  for  appellees. 

OAMPBBUi,  0.  3.  The  peremptory  instruc- 
tion should  not  have  been  given.  When  "the 
evidence  is  sufficient  to  warrant  a  verdict 
for  the  plaintiff  (or  other  party).  In  any  view 
of  it  which  might  be  legally  taken,"  a  per- 
emptory instruction  to  find  for  the  other 
party  cannot  properly  be  given.  Railroad  Co. 
V.  Boehms,  70  Miss.  11,  12  South.  23.  It  will 
not  do  for  the  Judge  to  take  the  case  from 
the  Jtiry,  and  decide  it  himself,  simply  be- 
cause he  thinks  it  should  be  decided  that 
way.  It  is  only  where  a  verdict  could  not 
be  permitted  to  stand,  if  rendered,  that  the 
Judge  may  rightly  anticipate  the  result  and 
peremptorily  Instruct  the  Jury.  In  this  case 
it  is  by  no  means  clear  that  a  verdict  for 
the  claimant  might  not  be  permitted  to 
stand.  The  fact  that  the  Judges,  if  Jurors, 
migfat  find  for  the  plaintiff  is  not  decisive 
of  the  propriety  of  disturbing  a  verdict 
found,  without  any  error  of  the  court  in  the 
trial.  We  not  unfrequently  refuse  to  set 
aside  verdicts  we  would  not  have  given. 
Such  is  our  system,  and  it  must  be  upheld, 
in  the  manner  stated.  Reversed,  and  re- 
manded for  a  new  trial. 
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HAUGHTON  v.  SARTOB. 
(Sapreme  Court  of  Misaissippi.    Jan.  1,  18D4.) 

DbEO — DebCBIPTION — FXTBNT  AMBIGUITT. 

Where  land  la  described  merely  by  the 
KOTemment  sorrey,  an  omisaion  of  the  number 
of  the  range  west  is  a  patent  ambifniity  in- 
curable by  parol  evidence.  Foute  t.  Fairman, 
48  Mias.  536,  overrnled. 

Appeal  from  circuit  court,  Monroe  county; 
Mewmm  Cayce,  Judge. 

Action  by  P.  H.  Han^ton  against  Mrs. 
K.  B.  Sartor.  Judgment  for  defendant 
Plaintiff  appeals.    Affirmed. 

B.  O.  Bykee  and  W.  H.  nufton,  for  ap- 
pellant Geo.  C.  Paine,  B.  H.  Biiatow,  and 
BaoBtaa  tt  Sykes,  tac  appeUeew 

COOPER,  J.  The  appellant  sued  the  ap- 
pellee upon  an  Uuitnunent  In  writing  which 
he  contends  is  a  contract  to  convey  lands  to 
him,  and  which  appellee  contends  is  itself  a 
conyeyance.  The  Instrument  recites  that 
the  appellee  has  that  day  sold  to  appellant 
certain  lands,  at  a  price  to  be  thereafter 
paid.  The  lands  aoLi  are  described  In  the 
Instrument  as  the  "south  half  (V^  of  section 

seven  (7),  township  fifteen  (16),  range 

west;  also  the  east  half  (V&)  of  the  south- 
east (jnarter  (8.  B.  ^,  of  section  twelve  (12), 
township  fifteen  (16),  range  nineteen  (19) 
west,"  in  Monroe  county.  Upon  this  Instru- 
ment being  offered  in  evidence,  the  defend- 
ant objected  to  so  much  thereof  as  related 
to  the  land  In  section  T,  upon  the  ground 
that  as  to  such  land  there  was  a  patent  and 
IncoraUe  ambiguity,  in  that  the  range  In 
which  the  land  was  located  was  not  named 
therein.  The  defendant  stated  to  the  court 
that  in  connection  with  said  instrument,  she 
pn^Kwed  to -prove  by  parol  that  the  said 
land  was  actually  located  In  range  18  west 
as  was  known,  understood,  and  intended  by 
tlie  plaintiff  and  defendant  at  the  time  of 
the  purchase  by  him,  and  that  the  word 
"eighteen"  was  omitted  after  the  word 
"range"  by  accident  and  mistake.  The  court 
ruled  that  the  ambiguity  was  patent,  and 
oould  not  be  aided  by  proof.  Whereupon 
the  plaintiff  dismissed  so  much  of  his  action 
as  related  to  ttie  other  lands,  and,  as  to  the 
remainder  of  bis  salt  there  was  a  Jury,  and 
Tordlct  tor  the  defendant 

It  will  thns  be  seen  that  the  single  ques- 
tion ftor  dedsion  is  whether  the  ambiguity  in 
the  instroment  is  patmt  or  latent  There  is 
much  learning  npon  the  subject  of  latent 
and  patent  ambiguities  to  be  found  in  the 
books.  Bat  for  the  decision  of  this  court 
in  Foata  v.  Fairman,  48  Miss.  530,  we  would, 
we  thlnlc,  be  safe  in  saying  that  no  case 
coold  be  found  in  which  an  ambiguity  of  the 
character  here  shown  had  ever  been  held  to 
be  latoit  In  that  case  the  omission  was  of 
both  the  township  and  range,  and  yet  the 
amblgnity  was  held  to  be  latent  and  not  a 
patrat  one.  In  delivering  the  opinion  of  the 
court.  Judge  Slmrall  said:   "We  know  that 


there  are  several  tracts  of  land  in  Copiah 
county  to  which  the  descriptive  words  equal- 
ly apply.  It  reaulres,  therefore,  if  the  deed 
shall  take  effect  at  all,  that  extrinsic  evi- 
dence shall  be  employed  to  identify  wliat 
particular  lands  were  meant  This  is  a  la- 
tent ambiguity  wliich  is  made  to  appear  by 
extrinsic  evidence."  It  win  l>e  noted  that 
the  learned  Judge  appreciated  the  fact  that, 
from  the  mere  inspection  of  the  deed,  tba 
amblgnity  appeared;  cr,  in  other  words, 
that  it  lay  on  the  face  of  the  instrument 
which,  as  he  correctly  stated,  could  Iiave  no 
effect  at  all,  unless  aided  by  extrinsic  evi- 
dence. And  yet  tills  test,  which,  under  all 
the  authwiUes,  is  Iield  to  discover  a  patoit 
ambiguity,  was  accepted  as  that  of  an  am- 
blguitas  latens.  In  Bowers  v.  Andrews,  62 
Miss.  696,  all  the  Jndges  delivered  opinions, 
in  wlilch  the  question  was  fully  discussed. 
Judge  Slmrall  was  then  a  member  of  the 
court  Init  neither  In  his  opinion  nor  that  of 
the  other  Jndges  was  any  reference  made  to 
the  case  of  Foute  v.  Fairman.  That  it  was 
virtually  overruled  by  Bowers  v.  Andrews 
is  evident  from  the  language  of  Campb^ 
J.,  in  wliich  it  is  said:  "But  none  will  deny 
that,  when  the  mere  perusal  of  the  instru- 
ment shows  plainly  that  something  more 
must  be  added  before  the  reader  can  deter- 
mine which  of  several  thing^s  is  meant  by 
It  the  rule  is  Inflexible  that  no  evidence  can 
t>e  admitted  to  supply  the  defldmcy."  It 
would  have  been  well  for  the  court  to  Iiave 
declared  in  the  latter  case  that  Foute  v. 
Fairman  was  not  the  law,  and  was  over- 
ruled, bat  such  was  the  necessary  result, 
and  it  is  now  expressly  announced.  The 
ambiguity  in  the  instrument  here  sued  on 
was  clearly  a  patent  one,  and  the  court  be- 
low correctly  so  ruled.  The  Judgment  Is 
affirmed. 


(71  Was.  tS7) 

CHRISTIAN  V.  ILLINOIS  CENT.  B.  CO. 

(Supreme  Conrt  of  MlaaiasippL    Jan.  8,  1894.) 

Railkoad  CouTAinta  —  Ikjdxibs  to  TBiaPAsasB 

ON  Track— UCTT  ov  Compaiti'b  Bbbvajit8— In- 

BTBUOTIOHB — QUBBTIOH  VOB  JUBT. 

Lin  an  action  acainat  a  railroad  com- 
pany for  peraonal  injnnea  recdved  by  plaintiff 
while  a  treapasaer  on  defendant's  track,  it  ia 
error  to  cha^  that  plaintiff  could  not  recover 
unless  the  engineer  intentionally  and  purposely 
ran  him  down,  and  unlesa  the  conduct  of  de- 
fendant's aervant  "waa  regardlesa  of  conse- 
qnencea,  and  without  effort  to  prevent  injury." 

2.  Servanta  of  a  railroad  company  are  not 
bound  to  keep  a  lookout  for  treapasaera,  but 
if  they  aee  one,  and  realize  his  danger,  and  that 
he  cannot  by  the  exercise  of  reasonaDle  effort, 
extricate  himaelf,  they  must  exerciae  reasonable 
care  to jnevent  injury  to  him< 

3.  What  ia  reasonable  care  In  auch  case  ia  a 
queation  of  fact  determinable  by  the  circum- 
stances. 

Appeal  from  circuit  oomrt,  Panola  county; 
Eugene  Johnson,  Judge. 

Action  by  R.  J.  H.  Christian  against  the 
Illinois  Central  Railroad  Company  to  recover 
damages  for  personal  injuries  received  by 
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plaintlfF  while  a  trespasser  on  defendant's 
track,  and  caused  by  defendant's  negUgence. 
From  a  judgment  for  defendant,  plaintiff  ai>- 
Reversed. 


Stone  &  Lowrey,  for  appellant  Mayes  & 
Harris,  t6r  appellee. 

COOPER,  J.  We  will  not  review  parUca- 
larly  the  16  instructions  asked  and  received 
by  the  defendant  Some  of  them  may  be 
correct,  but  throughout  them  as  a  whole  runs 
the  wholly  erroneous  proposition  that  the 
mere  negligent  injury  of  a  trespasser  by  the 
serrantB  of  a  railway  company  is  not  ground 
of  action  by  the  trespasser.  Under  the  sixth 
instruction  the  Jury  was,  In  effect,  told  that 
the  plaintiff  could  not  recover  unless  the  en- 
gineer intentionally  or  purxMsely  ran  him 
down.  If  that  were  true,  the  plaintiff,  being 
a  trespasser,  must  show  such  Injiuy  that,  if 
it  had  resulted  In  his  death,  the  servant  of 
the  company  inflicting  the  injury  would  be 
guilty  of  murder.  By  the  seventh  instruction 
the  Jury  was  told  that  the  plaintiff  could  not 
recover  unless  the  conduct  of  the  defendant's 
servant  "was  regardless  of  consequences,  and 
without  effort  to  prevent  injury."  The  true 
rule  is  that  the  servants  of  the  company  are 
Qot  bound  to  keep  a  lookout  for  trespassers, 
but,  if  they  see  one,  and  appreciate  his  dan- 
ger, and  that  he  cannot  by  the  exercise  of 
reasonable  effort,  extricate  himself,  then  they 
in  turn  must  exercise  reasonable  care  to  pre- 
vent injury  to  him,  and  what  is  such  reasonar 
ble  care  is  a  question  of  fact  determinable  by 
the  circumstances.  Jamison  v.  Railroad  Oo., 
63  Miss.  33;  Railroad  Ck>.  v.  WilllamB,  69 
Miss.  631,  12  South.  957;  Railroad  Co.  v. 
Watly,  69  Miss.  145,  13  South.  825;  Railroad 
Co.  V.  Cooper,  68  Miss.  368,  8  South.  747. 

Judgment  reversed. 


(71  Mlu.  it!) 

AT.A'RA-UA  &  V.  RT.  CO.  V.  BLOOM. 
(Supreme  Court  of  Mississippi.    Jan.  8,  1891.) 

Bmihxnt  Domain  —  Riqht  to  Coupensatiok  — 
Railroad  ik  Stbebt — Fbk  of  Btbsst. 
Under  Const  1890,  $  17,  forbidding  the 
taking  or  damaging  of  private  property  for 
public  use  unless  compensation  be  &:st  made,  an 
owner  of  lots  abutting  on  a  street  owned  in  fee 
by  tlie  city  has  an  action  for  damages  against 
a  railroad  whose  track  in  the  street  though  au- 
thorized by  the  city,  is,  as  operated,  a  nuisance; 
obstructiiig  access  to  his  house,  and  diminishing 
its  value  as  a  residence  by  nightly  noises  «F 
trains,  and  discomforting  stenches  from  live 
stock. 

Appeal  from  circuit  court.  Hinds  county; 
J.  B.  Chrisman,  Judge. 

Action  by  Ellas  Bloom  against  the  Ala- 
bama &  Vicksburg  Railroad  Company  for 
damages  for  a  nuisance.  Judgment  for 
plaintiff.   Defendant  appeals.    Affirmed. 

W.  U  Nujrent  for  appellant  Calhoon  & 
Green,  for  appellee. 

WOODS,  J.  This  was  an  action  Instituted 
by  Ellas   Bloom   against   the   Alabama   & 


Vicksburg  Railway  Company  for  damages 
resulting  from  the  construction  of  a  track 
along  and  upon  the  street  In  the  city  of  Jack- 
son, on  which  his  residence  was  situated, 
and  where  he  had  lived  for  20  or  SO  years. 
Bloom  alleged  In  his  complaint  that  said 
tracb  was  laid  down  without  his  consent, 
and  over  his  protest;  that  in  the  construc- 
tion of  said  track  the  railway  company  tore 
up  and  destroyed  a  stone  crossing  which  he 
had  laid,  more  than  20  years  ago,  to  enable 
himself  and  family  to  go  over  the  street,  on 
their  way  to  the  business  portion  of  said  city, 
dry  shod,  and  without  wading  In  mud;  that 
said  track,  when  laid  down,  was  ip  effect 
used  merely  as  a  side  track,  and  that  the 
street  and  the  crossing  at  his  place  of  resi- 
dence were  often  blocked  by  cars  and  trains 
of  cars  so  as  to  seriously  interfere  with  In- 
gress to  and  egress  from  his  home,  as  he  had 
theretofore  been  accustomed  tu  enjoy  the 
same;  that  night  was  made  hideous  with  the 
din  and  noise  of  engines  and  cars  on  said 
track,  and  the  very  air, about  his  house  pol- 
luted with  the  stench  arising  from  droppings 
of  live  animals  loaded  on  cars  on  said  track, 
and  from  filth  dumped  out  near  his  premises, 
to  the  great  inconvenience  and  discomfort 
of  himself  and  his  family,  and  to  the  dam- 
age of  his  residence  property.  The  declara- 
tion concedes  that  the  fee  in  said  street  la 
in  the  city  of  Jackson,  and  that  said  city 
had  unlawfully  authorized  the  construction 
of  said  track.  But  the  plaintiff  averred,  also, 
that  the  municipality  of  Jackson  held  such 
title  to  the  street,  in  contemplation  of  law, 
in  trust,  that  the  same  should  be  used  as  a 
public  street,  and  that  his  rights,  as  an  abut- 
ting lot  owner,  were  to  have  free  access  to 
and  from  his  property  over  said  street,  and 
to  make  such  use  of  it  as  was  customary  and 
reasonable,  and  free  from  unusual,  danger- 
ous, and  permanent  obstruction  therein,  and 
ftee  from  nuisances  therein,  or  any  misuse 
thereof  which  diminished  his  comfort  as  an 
abutting  lot  owner,  or  the  value  of  his  prop- 
erty, unless  upon  legal  condemnation  and 
payment  of  damages  first  made. 

It  will  be  well  to  bear  in  mind  that  the 
construction  of  the  said  track,  and  the  in- 
fliction of  the  said  supposed  several  injuries, 
were  after  the  adoption  of  the  constitution 
of  1890.  Section  17  of  that  instrument  de- 
clares that  "private  property  shall  not  be 
taken  or  damaged  for  public  use  except  on 
due  compensation  being  first  made,"  etc. 
Without  examining  in  detail  the  sevraal 
pleadings,  and  the  rulings  of  the  court  be- 
low thereon,  It  Is  sufficient  to  say  we  find 
no  errors  in  any  of  these.  The  questions 
raised  were,  substantially,  whether  Bloom 
could  recover  on  the  case  stated  in  his  dec- 
laration, the  fee  to  the  street  being  in  the 
municipality,  and  whether,  in  any  case. 
Bloom's  property  had  suffered  such  damage, 
flowing  from  the  acts  of  the  railway  com- 
pany, as  warranted  the  recovery.  The  first 
question  was  answered  affirmatively   in    a 
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declaration,  not  of  the  force'  of  settled  ad- 
judication, In  the  case  of  Theobold  v.  Rail- 
way Co.,  66  Miss.  279,  8  South.  230,  and  was 
again  affirmatively  and  authorltatiyely  an- 
swered by  the  decision  of  this  court  in  the 
case  of  Stowers  t.  Telegraph  Cable  Co.,  68 
Miss.  559,  9  Sonth.  356.  In  this  latter  case, 
Stowers  averred  ownership  In  fee  in  himself 
to  the  middle  of  the  street  The  answor  of 
the  telegraph  company  denied  this  averment 
of  the  bill,  and  no  proof  whatever  was  taken 
on  this  point  Upon  elementary  principles, 
we  were  shut  up  to  treat  the  fee  of  the  street 
as  in  the  municipality  of  Vlcksburg;  and  on 
this  state  of  case,  In  which  the  question  was 
distinctly  presented,  we  held  that  no  differ- 
ent  rights  were  Involved,  In  such  cases,  no 
matter  whether  the  fee  was  In  the  public, 
or  the  abutting  lot  owner.  We  have  care- 
fully considered  the  elaborate  argument  of 
the  learned  counsel  for  appellant,  seeking  to 
convince  us  of  the  propriety  of  overmling 
our  former  decision  In  the  case  last  named, 
but  we  find  no  reason  to  shake  us  In  our 
conviction  of  the  perfect  soundness  of  our 
former  opinion.  It  is  Impossible  to  Imagine 
a  state  of  facts  which  would  authorize  a  re- 
covery In  such  cases  as  the  one  at  bar,  If 
the  declaration  and  evidence  In  this  litiga- 
tion does  not  show  It  We  are  not  called  up- 
on to  express  any  opinion  as  to  the  right- 
folness  of  a  recovery  In  cases  not  embraced 
in  our  constitutional  provision  for  compensa- 
tion for  damages  to  private  property,  as 
well  as  the  taking  of  the  same  for  public 
use.  The  learned  counsel  seems  to  concede 
that  a  recovery  could  be  had  in  this  and 
similar  cases  If  the  words  "or  damaged" 
were  in  our  (urlginal  law.  The  counsel,  of' 
course,  failed  to  note  the  Insertion  of  these 
enlarging  words  In  our  present  constitution. 
We  are  unable  to  say  we  feel  such  dls> 
satisfaction  with  the  amount  awarded  as 
would  authorize  us  to  pronounce  it  ex- 
cessive, and  so  require  us  to  set  aside  the 
judgment  of  the  court  below,  and  award  a 
new  trial   Affirmed. 


(71  Hlaa.  SOS) 

GHISM  et  al.  t.  ALCOBN. 
(Supreme  Court  of  MississippL  Jan.  1,  1884.) 
AcTioy  OS  Account— EviDBNCB. 
Eridence  that  a  landlord  appropriated 
tilie  crop  of  his  tenant,  after  agreeing  to  waive 
his  lien  thereon  and  to  permit  it  to  be  applied  to 
the  payment  of  an  aocoont  owed  by  the  tenant, 
does  not  rapport  an  action  against  him  on  the 
account 

Appeal  from  circuit  court,  Coahoma  coun- 
ty;  R.  W.  Williamson,  JudgjO, 

AxOaa  by  Chism  Bros,  against  Annie  A. 
Aloom  on  an  account  From  a  Judgment 
for  defendant,  plaintiffs  appeal     Affirmed. 

BHtzgerald  &  Maynard,  for  appellants. 
Rucks  Tergw,  tat  appdlee. 

COOPER,  3.  Wei  Infer  from  the  briefs  of 
counsel  that  the  court  below  gave  the  gen- 


eral charge  for  the  defendant  on  the  ground 
that  plaintiffs  were  attempting  to  charge 
her  to  answer  for  the  debt  of  another  upon 
a  mere  verbal  promise  made  by  her  through 
her  agent,  Mr.  Alccnn.  We  do  not  see  that 
the  statute  of  frauds  has  any  application. 
The  plaintiffs  testified  in  their  own  behalf, 
and  positively  denied  that  Mrs.  Alcorn,  ei- 
ther through  her  agent  or  t>ersonally,  ever 
agreed  to  be  bound  for  the  payment  of  the 
account  on  which  the  suit  ia  brought  Their 
cause  of  action,  as  stated  by  them,  is  not 
that  she  promised  to  pay,  and  has  neglected 
and  refused  so  to  doy  but  that  she  agreed 
to  waive  her  lien  as  landlord  upon  the  crops 
of  Bush,  her  tenant,  and  that  Bush  might 
apply  It  to  the  payment  of  his  account  and 
afterwards,  and  in  -violation  of  that  agree- 
ment received  the  cotton  grown  by  Bush, 
and  appropriated  its  proceeds  to  hex  demand 
for  rent  If  they  had  sued  for  money  had 
and  received  to  their  use  or  In  an  action  on 
the  case,  their  testimony  would  have  tended 
to  support  their  action.  This  they  did  not 
do,  but  sued  both  Mrs.  Alcorn  and  Bush, 
the  tenant  on  the  open  account  for  goods, 
wares,  and  merchandise  sold  and  delivered 
to  Bush.  If  the  truth  be,  as  the  plaintifla 
testified,  that  Mrs.  Alcorn  never  promised. 
In  writing  or  verbally,  to  pay  this  account, 
the  statute  of  frauds  can  cut  no  figure  in 
the  case.  The  difficulty  is  that  the  plaintiffs 
sued  on  the  account  for  which  in  evidence 
they  show  that  Mrs.  Alcorn  was  not  at  all 
bound,  and  se^  to  recover  for  the  breach 
of  another  distinct  agreement  vis.  that 
Bush's  crop  should  be  first  applied  to  the 
payment  of  the  account  The  peremptory 
lnstructi(Mi  was  properly  given.    Affirmed. 


(71  Ulu.  407) 
MARTIN  T.  COPIAH  COUNTT. 
(Supreme  Court  of  MiasissippL    Jan.  22,  1894.) 
Flskino  Homicides— Abbbst—Rbwabd. 
Under  Cktde  1892,  {  1387,  allowing  a  re- 
ward for  the  arrest  and  delivery  of  one  who 
has  killed  another  and  is  fleeing,  it  is  not  neces- 
sary that  the  victim  should  be  dead  when  the 
arrest  of  the  fugitive  is  made  to  entitle  the  per- 
son making  the  arrest  to  the  reward,  but  it  is 
sufficient  that  the  victim  has  received  a  wound 
which  results  in  death. 

Appeal  ftom  circuit  court,  Copiah  cotmly; 
J.  B.  Cbtisman,  Judge. 

Action  by  B.  CL  Martin  against  Copiah 
county  to  recover  a  reward  for  the  arrest  of 
a  fugitive  from  justice.  From  a  judgment 
for  defendant,  plaintiff  appeals.    Reversed. 

Geo.  8.  Dodds,  fbr  appellant  Frank  John- 
ston, Atty.  Oen.,  for  the  State. 

CAMPBBIili,  C  J.  The  statute  *  allowing  a 
reward  for  the  arrest  and  delivery  of  one 
"who  has  killed  another  and  Is  fleeing,"  etc., 
has  rdatlon  to  the  cause  of  death,  as  held 
in  Board  t.  Wells,  67  Miss.  151,  6  Sonth.  614, 


>  Code  1892,  t  1387. 
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and  therefore  tiie  reward  is  payable  by  the 
county  in  which  the  cause  of  death  is  given. 
The  question  now  presented  is  whether,  for 
the  reward,  the  person  Idlling  may  be  said 
to  have  icflled  another  when  the  mortal  blow 
is  struck  of  which  the  person  soon  dies,  al- 
though death  does  not  occur  until  after  the 
arrest  of  the  fugitive  who  gave  the  mortal 
wound.  The  manifest  purpose  of  the  act 
giving  a  reward  is  to  incite  to  the  arrest  of 
fleeing  homicides,  and  secure  them  for  trial; 
and  an  interpretation  of  the  statute  which 
requires  tliat  the  victim  of  a  mortal  wound 
shall  be  actually  dead  before  arrest  to  en- 
title to  the  reward  is  too  literal,  and  would 
exclude  cases  which  fall  clearly  vrlthin  the 
spirit  and  puri>ose  of  the  law.  The  law  at 
an  early  day  was  that,  for  several  puiposes, 
he  who  gave  another  a  mortal  stroke,  where 
death  ensued  in  a  year  and  day,  was  held 
to  have  killed  when  the  stroke  was  given, 
and  not  when  the  ofTenae  was  consummated 
by  the  death.  1  Hale,  P.  C.  p.  426;  1  Hawk. 
P.  C.  p.  9a  The  recognized  doctrine  is  that 
where  a  mortal  wound  is  given,  and  the 
wounded  person  dies  within  a  year  and  a 
day,  llie  intendment  of  the  law  is  that  the 
wound  caused  the  death.  The  wound  is  the 
cause,  and  death  a  consequence.  In  popular 
language,  and  In  legal  phraseology,  for  some 
purposes,  a  party  is  said  to  have  killed  one 
on  whom  he  has  inflicted  a  blow  of  which 
the  wounded  person  soon  dies.  If  a  mortal 
blow  was  struck,  and  the  party  wounded 
languished  a  few  hours  before  the  heart 
ceased  its  pulsations,  and  the  escaping  crim- 
inal was  arrested  but  a  few  minutes  before 
the  death  of  his  victim,  all  would  feel  that 
it  was  too  literal  an  Interpretation  of  the 
statute  to  deny  the  reward  to  the  person 
who  arrested  and  delivered  the  fleeing  homi- 
cide. If,  in  that  case,  the  reward  would  be 
due,  so  in  any  case  where  an  arrest  is  made 
of  one  who  has  given  a  mortal  wound  which 
results  in  death,  for  a  distinction  cannot  be 
made,  with  reference  to  the  statute,  between 
a  few  minutes  or  hoan  or  days.  Reversed 
and  remanded. 


W  La.  Ann.  629) 

AUGUSTI  V.  CITIZENS'  BANK  OF  LOUIS- 
IANA,    (No.  11304.) 
(Supreme  Court  of  Louisiana,    liarch  26, 1894^) 

CiTUENB'  Bank— Fbopertt  ofMobtqaoe  Shass- 
HOLDERs— Sale  roK  Taxes — Assessment. 

1.  No  sales,  whether  judicial,  forced,  or  vol- 
untary, of  property  mortgaged  by  the  Citisena' 
Bank,  can  affect  its  right  secured  by  the  twen- 
ty-fourth section  of  the  charter. 

2.  But,  as  to  taxes,  it  mast  ho  presumed 
tliat  the  legislature  did  not  intend  to  deprive  the 
state  of  any  prerogatiTe,  right,  or  property,  un- 
less in  terms  expressive,  or  inference  irresistible. 

3.  The  property  of  the  mortgage  stockhcJd- 
ers  was  always  subject  to  taxation,  and  the  rem- 
edy to  compa  payment  remains  unimpaired  by 
the  chartar. 

4.  The  law  does  not  contemplate  that  the 
assessor  shall  test  titles,  in  order  to  make  as- 
sessment «f  the  property. 


5.  A  prima  facie  title,  suffMwd  to  remain 
unquestioned  oa  the  official  records,  takem,  in 
good  faith,  as  a  basis  for  the  assessment,  is  a 
compliance,  with  the  requisition  of  the  statute 
regarding  assessments. 
(Syllabus  by  the  Court) 

Appeal  from  civil  district  court,  parish  of 
Orleans;    George  H.  Th6ard,  Judge. 

Petition  by  Antonio  Augusti  against  the 
Oitizens*  Bank  of  Louisiana  fca:  an  injunc- 
tion, and  asking  that  plaintifT  be  quieted  in 
the  enjoyment  of  his  possession  of  land. 
From  a  Judgment  for  plaintiS,  defendant  ap- 
peals.   Affirmed. 

Henry  Denis,  for  appellant  Farrar,  Jonas 
&  Kruttschnitt,  for  appellee. 

BREAUX,  J.  The  record  dladoses  that  on 
the  16th  day  of  July,  18S6,  Honore  and  Alex- 
ander Coul'on  mortgaged  the  lot,  and  Im- 
provements-thereon,  claimed  in  this  suit  to 
the  Citizens'  Bank,  to  secure  the  payment  of 
a  stock  debt  of  $7,000.  This  mortgage  was 
foreclosed  in  1890,  and  the  property  was  ad- 
judicated to  the  defendant  The  plaintiff 
was  the  adjudlcatee  of  the  property  at  tax 
collector's  sale  for  state  taxes  of  1887.  The 
assessment  was  made  in  the  name  of  Joa- 
quin Sambola.  The  latter  acquired  the  prop- 
erty by  authentic  deed,  duly  recorded,  in 
May,  1885,  flrom  J.  B.  Henry,  jr.  Henry  be- 
came the  owner  at  tax  sale  made  for  taxes 
of  the  year  1883,  under  an  assessment  in 
the  name  of  the  estate  of  Alexander  Coultxi. 
The  property  was  assessed  for  the  taxes  for 
the  years  1870  to  1885  in  the  name  of  the 
estate  of  Alexander  Coulon;  for  the  years 
1886,  1887,  and  1888,  in  the  name  of  J. 
'Sambola;  and  for  years  subsequent  In  the 
name  of  plaintiff,  Augusti.  The  state  taxes 
for  the  years  1871,  1872,  1874,  and  187K 
were  paid  by  the  defendant,  the  Citizens' 
Bank. 

The  testtmony  shows  that  there  Is  a  large 
amount  tmpald  of  bonds  issued  under  the 
law  of  1836,  amendatory  of  the  charter  ot  the 
bank.  These  bonds,  it  is  urged  by  defend- 
ant, have  such  a  guaranty  from  the  state  that 
the  state  cannot,  in  consequence,  lessen  the 
security  by  selling  for  taxes  property  mort- 
gaged for  their  security,  l^e  plaintiff  al- 
leges that  the  Citizens'  Bank  has  slandered, 
and  continues  to  slander,  his  title,  and  dis- 
turb him  in  the  enjoyment  of  his  ownership 
of  the  property.  The  prayer  of  his  petition 
is  for  an  injunction  restraining  the  bank 
from  interfering  with  the  petitioner  or  bis 
tenants,  and  from  asserting  that  it  is  the 
owner  of  the  property,  and  that  plaintiff  be 
quieted  in  the  enjoyment  of  his  possession. 
In  the  answer  the  defendant  pleads  a  gen- 
eral denial,  and  spedflcally  sets  forth  that 
plaintiff  has  no  title  to  the  property;  that 
the  property  was  not  assessed  in  the  name  of 
the  owners  in  1883;  that  the  tax  sale  of  1885 
was  an  absolute  nulli^;  the  adjudlcatee, 
Henry,  acquired  no  title,  and  could  not  trans- 
fer any;  that  in  consequence  the  second  ad- 
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Jndicatee,  having  to  trace  his  title  to  the 
flnt,  acquired  no  title,  as  the  true  owner  had 
never  been  divested.  In  the  alternative,  the 
defendant's  argument,  through  counsd,  is 
that  if  the  sale  be  vaUd  it  would  not,  under 
the  provisions  of  the  charter  of  the  Citizens' 
Bank,  affect  the  mortgages  upon  the  proper- 
ty, for  the  reason  that  all  mortgages  exe- 
cuted for  stock  or  bonds  may  be  closed  at 
any  time,  in  whosesoever  hands  or  itossession 
the  property  mortgaged  may  be,  notwith- 
standing any  alienation  or  change  of  posses- 
sion. See  section  24  of  the  Cittzens'  Bank 
act  of  1833. 

The  flist  question  which  presents  itself  for 
our  dettf  mlnation  is,  if  the  sale  is  not  void, 
what  effect  must  be  given  to  the  nonaliena- 
tion  claims  of  the  bank's  charter?  The  sec- 
ond question:  Is  the  tax  tiUe  to  the  property 
based  upon  the  tax  sale  of  1887  a  valid  title? 

This  court  has  expressed  its  recognition  of 
the  binding  force  of  the  section  cited  of  the 
Oltlxens'  Bank  charter,  and  stated  viltb- 
some  emphasis  that  no  sale— whether  Judi- 
cial, forced,  or  voluntary— of  property  mort- 
gaged to  the  Citizens'  Bank  can  affect  the 
rights  secured  to  that  institution  by  the 
twenty-fourth  section  of  its  charto:;  that  the 
leglslaure  Intended  no  exception,  and  made 
none.  Bertoll  v.  Bank,  1  La.  Ann.  120.  In 
the  dllterent  cases  to  which  our  attention 
is  directed,  the  Into-ests  were  private,  and 
the  suits  related  to  the  disposition  of  the 
property  sought  by  persons  seeking  to  reslise 
rli^ts  which  they  had  acquired  subsequent 
to  the  bank's  mortgage.  In  those  cases  the 
rights  involved  were  passed  upon  as  if  the 
property  was  in  the  possession  of  the  mort- 
gagor. The  question  at  issue  in  the  case 
at  bar  la  different.  The  constitution  ordains 
that  all  property  shall  be  taxed  in  proportion 
to  its  value.  While  this  provision  does  not 
extend  to  or  include  public  property  of  the 
general  government  of  the  state,  or  any  of 
its  subordinate  subdivisions,  or  property  spe- 
cially exempted,  it  extends  to  and  includes 
all  property  in  commote.  The  state  is  not 
the  owner  of  the  property  taxed.  The  prop- 
erty of  the  mortgage  stockholders  was  al- 
ways subject  to  taxation,  and  the  remedy 
to  compel  payment  remained  unimpaired  by 
the  charter.  The  taxes  attach  primarily  to 
the  lands,  and  remain  until  satisfied  by  pay- 
ment, or  from  the  proceeds  of  the  sale  for 
th^  payment  Nothing  in  the  charter  pre- 
vents a  tax  sale  of  the  property  of  a  mort- 
gage shareholder.  Th»e  exists  a  presumih 
tion  against  the  legislative  Intent  to  affect 
government  Unless  soverelgrnty  Is  expressly 
embraced  by  the  terms  of  the  statutes,  It 
does  not  come  within  the  terms  of  law  reg- 
ulating lights  among  persons.  The  rights  of 
the  state  to  collect  her  taxes  should  not  be 
treated  as  relinquished  or  conveyed  away  by 
inference.  The  liability  of  the  original  stock- 
bolder  to  pay  his  taxes  does  not  become  in- 
effective from  the  moment  the  bank  proceeds 
to  foreclose  its  mortgage.   This  exceptional 


right.  In  opposition  to  the  state,  cannot  be 
created  by  legal  construction.  "It  is  pre- 
sumed that  the  legislature  does  not  intend  to 
deprive  the  crown  of  any  prerogative,  right 
or  property,  unless  it  expresses  its  intention 
to  do  so  in  explicit  terms,  or  makes  the  infer- 
ence irresistible.  End.  Interp.  St  p.  223. 
There  is  no  direct  expression  In  the  statute 
upon  the  subject,  and  there  is  nothing  in  Itjs 
terms  which  makes  the  impression  irresist- 
ible. 

The  Tax  Sale. 

The  validity  of  the  tax  sale  involved  in  the 
case  at  bar  must  be  determined  Irrespective 
of  the  charter.  It  is  made  the  duty  of  the 
assessor,  by  statute,  to  examine  the  records 
of  the  conveyance  office,  to  ascertain  what 
taxable  property  there  Is  in  his  district  or 
parish.  The  record  of  deeds  of  conveyance 
and  of  mortgage  are  taken  as  the  basis  of 
the  assessment  It  does  not  devolve  upon 
him  to  test  the  validity  of  these  acts,  in  or- 
der that  he  may  ascertain  In  whose  name  to 
assess  the  property.  If  an  act  be  not  radi- 
cally null  upon  its  face,  he  is  within  the  law. 
In  taking  as  correct  a  recorded  deed,  that  In- 
terested parties  have  for  years  i)ermitted  to 
remain  on  the  record  as  an  adverse  title,  un- 
questioned and  unassalled.  There  was  a 
notarial  deed  of  record,  dating  from  1885. 
It  devolved  upon  the  owner,  annually,  to 
make  a  return  of  the  property,— a  required 
formality,  uncomplled  with.  He  knew  that  the 
property  had  not  been  assessed  In  his  name. 
The  notarial  record  in  the  conveyance  office 
was  a  notice  that  title  was  recorded  in  the 
name  of  the  person  to  whom  it  was  address- 
ed. The  owner  has  no  legal  cause  of  com- 
plaint of  the  sale  of  the  property  for  the 
taxes. 

Two  years  prior  to  the  registry  of  the  no- 
tarial act  of  sale  to  Sambola,  in  whose  name 
It  was  assessed  when  the  last  adjudication-7- 
that  of  1887— was  made  for  taxes,  the  proper- 
ty was  adjudicated  to  Henry,  who  was  Sam- 
bola's  author.  The  objection  is  directed 
against  this  tax  sale,  1.  e.  the  tax  sale  to  Hen- 
ry in  1883;  null,  It  is  urged,  because  assess- 
ed in  the  name  of  the  estate  of  Alexander 
Coulon,  it  belDg  at  the  time  the  property  of 
the  estate  of  Honore  and  Alexander  Coulon. 
Defendant's  counsel  forcibly  urges  in  support 
of  the  proposition  that  the  defect  in  .the  tax 
sale  of  1886  is  fundamental,  and  not  curable 
by  monition.  Be  that  as  It  may,  it  does  not 
follow  that  the  tax  sale  of  1888,  pleaded  in 
the  case  at  bar,  is  also  null.  The  deed  itself 
is  prima  facie  evidence  of  a  compliance  with 
the  requisition  of  the  law.  The  deed  was 
evidence  of  title.  When  the  party  claiming 
adversely  shows  that  a  prerequisite  to  the  va- 
lidity of  the  title  has  been  complied  with, 
the  prima  facie  Is  destroyed,  the  presumption 
defeated,  and  the  deed  becomes  entirely  use- 
less as  a  title.  The  defendant  a  mortgage 
creditor,  having  a  direct  interest— possibly 
more  valuable  than  that  of  the  owners  them- 
selves,- suffered  the  prima  fade  evidence  to 
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remain  nnqaestloned.  The  property  passed 
Into  other  hands  under  this  title.  The  minis- 
terial officers  performed  every  duty  imxK>scd 
by  law.  The  assessment  was  made  by  refer- 
ence to  the  deed  of  record,  and  every  othnr 
condition  essential  to  the  character  of  the 
deed  was  complied  with.  It  therefore  became 
conclusive  evidence  of  title.  The  tax  deed, 
generally,  is  an  original  title,  not  derivative, 
and  cannot  be  defeated  by  a  missing:  link 
in  the  chain  of  title.  The  record  of  titles 
in  the  record  office  is  made  the  basis  of  the 
assessments  of  real  property.  Titles  that  ere 
intrinsically  null,  if  permitted  to  remain  un- 
questioned, may  become  the  basis  of  an  as- 
sessment that  will  result  in  a  valid  sale.  Any 
other  ruling  upon  this  point  woufd  compel 
tba  assessors  to  Investigate  titles,  and  as- 
certain as  to  thdr  conclusive  validity.  This 
was  never  contemplated  by  the  law.  The 
evidence  of  a  prima  facie  title  Is  the  require- 
ment Such  evidence  was  of  record  when  the 
assessment  was  made  on  the  property  sold 
at  tax  sale  in  1888.  The  judgment  appealed 
from  Is  therefore  affirmed,  at  appellant's 
costs. 

MTIJiBR,  J.,  recused. 


(«   La.  Ann.  tgS) 

BKTANT  V.  STOTHABT.     (No.  11.45B.) 

(Supreme  Oonrt  of  Louisiana.    March  2B,  1894.) 

DiSBOLcnoH  OF  Sals— Pabties— Tbndbb. 

1.  The  dissolving  condition  in  the  cMitract 
of  sale  cannot  be  enforced  when  the  plaintiff  in 
th*  suit  represents  only  part  of  the  price  re- 
maining due.  Rev.  Civ.  Code,  arta  20fe,  2046; 
lieflore  v.  Carson,  7  La.  Ann.  67;  Castle  v. 
Floyd,  88  L>a.  Ann.  689. 

2.  In  the  action  to  dissolve  the  sale  for  non- 
payment of  the  price,  tender  to  the  purchaser  of 
the  price  he  has  paid  is  a  prerequisite  for  main- 
taining the  action,  and  hence  cannot  be  dis- 
pensed with  on  the  ground  that  the  purchaser's 
uability  for  the  revenues  compmisates  the  price 
to  be  returned  by  the  vendor.  George  v.  Knox, 
23  La.  Ann.  354;  McDonold  v.  Vanghan,  14  La. 
Ann.  719;  Ware  v.  Berlin,  9  South.  400,  43  La. 
Ann.  634;  Latham  v.  Hicky,  21  La.  Ann.  425. 

(Syllaboa  by  the  Court) 

Appeal  from  district  court,  parish  of  Bed 
River;  W.  Pike  Hall,  Judge. 

Suit  by  Henry  Bryant  against  Mrs.  Sto- 
thart  to  dissolve  the  sale  of  a  plantation. 
From  a  Judgment,  botb  plalntlfl  and  defend- 
ant appeal.    Reversed. 

X  O.  Egan,  for  plalntltt.  3.  F.  Plerson, 
for  defendant 

MILLER,  J.  The  plaintiff  seeks  to  dis- 
solve, for  nonpayment  of  the  price,  the  sale 
of  a  plantation  sold  by  him  to  the  defend- 
ant The  terms  on  which  the  property  was 
sold  were  a  cash  payment  two  notes  of  de- 
fendant for  the  credit  portion  of  the  sale, 
and  the  assumption  by  defendant  of  certain 
notes  of  plalntlfC.  At  the  date  of  the  insti- 
tution of  this  suit,  the  plaintiff  had  received 
the  cash  payment^  the  defendant  had  also 


paid  one  of  the  notes,  and  made  payments 
on  account  of  the  others  assumed  by  her. 
The  price  was  $8,121.  Defendant's  pay- 
ments are  stated  in  the  brief  filed  <m  her 
behalf  at  $2,101;  the  plalntiirs  brief  makes 
the  amount  less,  but  the  difference  is  unim- 
portant There  were  outstanding  and  un- 
paid when  the  suit  was  brought  the  two 
notes  held  by  plaintiff,  amounting  to  $2,480, 
excluding  interest  and  $3,540  of  notes  as- 
sumed,—all  held  by  the  American  Freehold 
Mortgage  Company  of  London,  named  in  the 
act  of  sale  in  which  defendant  assumed  pay- 
ment of  the  notes.  One  of  the  outstanding 
notes  held  by  plaintiff  and  some  of  the  out- 
standing notes  held  by  the  loan  company 
had  matured  when  the  suit  was  brought 
The  default  on  these  matured  notes  was  the 
basis  of  the  suit  The  petition  claimed  the 
dissolution  of  the  sale;  that  defendant  be 
condemned  to  pay  for  alleged  depreciation 
and  consumption  of  the  personal  property 
attached  to  the  plantation  at  the  time  of  the 
sale,  and  for  diminished  value  of  the  plan- 
tation; and,  besides.  Judgment  is  asked 
against  defendant  for  the  fTulta  of  the  prop- 
erty since  the  sale.  The  defendant  filed 
various  exceptions;  among  others,  tLat  thoe 
had  been  no  tender  by  plaintiff  of  the  part 
of  the  price  paid  by  her,  and  that  plaintiff, 
entitled  to  demand  only  part  of  the  price 
Btlll  due,  could  not  enforce  the  dissolving 
conditions.  The  exceptions  being  overruled, 
the  defendant,  answering,  contested  plaln- 
tlfTs  demand  for  the  dissolution  of  the  sate, 
or  the  liability  of  defendant  in  case  the  sale 
was  dissolved,  for  the  amounts  claimed  in 
the  petition.  The  case  was  tried  by  a  Jury, 
and  there  wore  verdict  and  Judgment  dl»> 
solving  the  sale,  condemning  the  plaintiff  to 
pay  rents,  and  that  plaintiff  restore  the  price 
paid,  and  for  the  improvements.  Both  plain* 
tiff  and  defendant  appeal. 

The  exception  that  plaintiff  represents  only 
part  of  the  price  still  due  first  engages  our 
attention.  The  dissolving  condition  accom- 
plished In  the  contract  of  sale  places  the 
parties  as  they  stood  before  the  sale.  The 
vendor  takes  back  the  property.  Tbs  pur- 
chaser is  restored  the  price  he  has  paid,  and 
is  entitled  to  a  complete  discharge  for  any 
part  of  the  ivlce  he  has  not  paid.  Can  this 
last  result— I.  e.  the  discharge  of  the  pur- 
chaser—be  obtained  in  this  suit?  If  not,  the 
action  falls.  Under  the  contract,  the  notes 
of  the  plaintiff  given  to  the  loan  company 
were  to  be  paid  as  part  of  price,  and  for  this 
payment  the  defendant  became  bound.  Part 
of  these  notes  were  unpaid  and  held  by  the 
company.  The  company  does  not  Join  In 
this  suit  It  Is  made  a  defoidant  Answer- 
ing, the  company  disclaims  Interest  In  the 
controversy;  avers  the  mortgage  granted 
by  plaintiff  to  secure  Its  notes;  recites  the 
subsequent  sale  of  the  mortgaged  property 
to  defendant;  alleges  that  advised  the  de- 
fendant was  to  make  the  remaining  pay- 
ments on  the  notes,  It  notified  botb  plalntlfl 
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and  defendant  of  tbose  payments  aa  they 
matured;  arers  tbe  company  never  formal- 
ly accepted  defendant  as  the  debtor;  and 
the  answer  closes  with  reserving  all  rights 
under  the  mortgage.  We  have  considered 
the  plaintiff's  argnmeat  that  the  company 
accepted  the  assomptloa  by  which  defend- 
ant bonnd  herself  for  the  notes  held  by  the 
company.  But,  as  stated,  the  company  gave 
defendant  notice  of  the  payments  as  they 
matored.  That  wonld  avail  as  an  accept- 
ance. Besides,  snch  a  stipniatlon  may  be 
accepted  at  any  time,  unless  by  some  act  of 
the  creditor  It  Is  barred.  If  it  had  been  in- 
tended by  the  company,  by  its  answor  in 
this  suit,  to  discharge  the  defendant,  it  la 
to  be  presumed  that  purpose  would  have 
been  expressed.  But  the  answer,  guarded 
la  Its  terms,  stops  short  of  a  discharge.  It 
Is  therefore  our  conclusion  that  the  defend- 
ant may  be  still  held  to  the  company  <m  the 
■asnmptlon.  The  plaintiff,  howev^,  ten- 
das  a  bond  to  secure  the  defendant  against 
any  demand  of  the  company.  If  defendant 
Is  entitled  to  a  discharge  as  an  incident  of 
tbe  dissolution  of  the  sale,  she  cannot  be 
required  to  accept,  in  lieu  of  the  discharge, 
a  bond  of  indemnity.  The  plaintiff  only  rep- 
resenting a  part  of  the  price  remaining  due. 
It  follows,  In  our  opinion,  be  cannot  enforce 
the  disscdving  condition,  which  exacts  the 
release  of  defendant  of  all  llabUlly  for  the 
whole  price.  See  Rev.  Civ.  Code,  arts.  204S. 
2048;  Leflore  v.  Carson,  7  La.  Ann.  67;  Cas- 
tle ▼.  Floyd,  38  La.  Ann.  589.  We  think  tbe 
exception,  on  the  ground  already  discussed, 
should  have  been  sustained. 

We  have,  however,  read  with  interest  the 
argument  of  defendant  on  another  exception; 
L  e.  that,  to  maintain  this  action,  the  plain- 
tiff was  bound  to  tender  to  defendant  the 
amount  she  had  paid  on  account  of  the  x>rice. 
The  plaintiff's  answer  is  that  the  defend- 
ant's liability  for  rents  and  revenues  of  the 
property  since  the  sale  compensates  the  debt 
of  plaintiff  for  the  price,  and  hence  plain- 
tiff is  under  no  obligation  to  tender  the  prtca 
But  we  think  it  fixed  in  our  jurisprudence 
that,  altogether  Irrespective  of  defendant's 
liability  In  cases  of  this  character  for  tbe 
revenues  of  the  property,  it  Is  a  prerequisite 
for  maintaining  the  action  that  plaintiff  shall 
tender  the  price  paid  by  the  piurchaser.  Un- 
til  that  tender,  plaintiff.  In  such  an  action, 
can  invoke  no  relief.  The  precise  conten- 
tion of  plaintiff  that  toider  Is  not  requisite, 
because  of  defendant's  liability  for  rents, 
was  held  unavailing  in  one  of  the  cases  we 
cite  In  this  connection.  We  think  the  ex- 
ception on  this  ground  was  well  taken. 
Qeorga  r.  lECnoz,  2S  La.  Ann.  854;  McDon- 
old  T.  Yanghan,  14  La.  Ann.  719;  Ware  t. 
Beriln,  43  La.  Ann.  634,  9  South.  490;  La- 
tham V.  Hlcky,  21  La.  Ann.  425.  The  views 
exi»«8sed  on  tbe  exception  determine  the 
controversy,  and  render  unnecessary  any  ex- 
amination of  the  plaintiff's  argument  on  oth- 
•r  points.   It  is  therefore^  ordered,  adjudged. 


and  decreed  that  the  Judgment  of  the  lower 
court  be  avoided  and  reversed,  and  that 
plalntlfl'B  suit  be  dismissed,  with  costs. 

(4<  La.  Aim.  OS) 

HOLLINaSWORTH  t.  ATKINS  et  aL    (No. 

11,466.) 
(Supreme  Court  of  Louisiana.    March  26,  1894.) 
Tbahbvbk  ov  Lbabb— Ll/lbilitiks  of  Landlobd— 

PrOVISIOMAL  BbIZURS  —  CiTATIOH   TO  PjUlTmB- 

SHIP— Waivbb  OF  Objbctions. 

1.  Hie  defendants  sought  to  recover  lights 
of  the  transferrers  to  them  of  a  lease.  These 
rights  preceded  in  date  the  transfer  of  the  lease 
to  them.  Tbe  unsworn  declaration  of  a  part- 
ner, reduced  to  writing  some  time  after  the 
transfer  (the  partner  testified  in  the  case,  and 
said  nothing  of  additional  interest  Included  In 
the  transfer),  will  not  be  admitted  in  evideDce 
to  add  to,  or  to  explain  the  terms  and  condi- 
tions at,  the  contract  of  lease  transfrared. 

2.  On  the  dissolution  of  a  provisional  sd- 
sure,  for  Informality,  the  plaintiff  owes  actual 
damages  caused  by  the  wrongful  writ.  The 
citation  was  addressed  to  the  del endutt  partnet^ 
•hip. 

3.  It  was  served  on  one  of  the  partners,  aa 
If  the  partnership  was  a  commercial  partnership; 

4.  It  was  not  a  commwdal  partnership 
quoad  the  lease  to  them  of  immovable  property. 
One  of  the  partners  bonded  the  property  u>ron- 
aionally  seized)  In  the  name  of  the  partnership, 
and  received  and  disposed  of  the  property  In  the 
name  of  the  partnership, 

6.  The  partnership  is  no  longer  in  a  position, 
legally,  to  invoke  the  want  of  citation  of  one  of 
the  partnws. 

6.  The  real  property  leased  to  a  commercial 
partnership  creates,  quoad  that  property,  a  joint 
and  not  an  obligation  in  solido. 

7.  The  transfer  of  a  lease  without  stipula- 
tion doe*  not  catty  witii  It  other  rights  than 
these  stated  in  the  contract  of  leasb 

8.  The  testimony  to  prove  the  number  of 
acres  leased  is  conflicting.  The  weight  of  the 
teatimonv  supports  the  Jury's  verdict. 

9.  The  lessor  must  benr  the  expense  of  exr 
traordlnary  repairs  rendered  necessary  by  an 
overflow.  The  Inundation  of  the  land  was  not 
unprecedented,  and  gives  no  cause  for  reduction 
on  rent  account. 

10.  Proof  fails  to  establish  an  amount  of  as- 
sessment for  taxes  reduced,  of  which  the  de- 
fendant dalms  the  benefit. 
(Syllabus  by  the  Court) 

Appeal  from  district  court,  parish  of  Bed 
Blver;   W.  Pike  Hall,  Judge. 

Action  by  R.  B.  HoUIngsworth  against 
Atkins  Bros.  From  a  Judgment  for  plaintiff 
against  defendants  In  sblldo,  plaintiff  ap- 
peals.   Afllrmed. 

J.  0.  Egan,  for  appellant  Fugh  ft  Wil- 
kinson, for  appellees. 

BREATTX,  J.  Plaintiff  dalms  rent  as  a 
letjsor  of  a  plantation  on  Red  ilver  known  aa 
the  "Jordan  Ferry  Plantation."  The  defend- 
ants hdd  as  transferees  of  Smith  Bros,  for 
the  years  1891, 1882, 1893,  and  1884.  For  Uiie 
year  1892  the  defendants,  after  they  had  be- 
come transf«-ees  of  the  lessee,  executed  two 
notes,— one  for  the  sum  of  ^082.66,  due  No- 
vember 1,  1892,  and  the  other  for  9588,  due 
on  the  30th  of  that  month.  Prior  to  their 
maturity  the  plaintlfl  instituted  suit  on  these 
notes,  and  caused  a  writ  of  provisional  aek 
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sure  to  Issue.  The  defendants  moved  to  dl» 
solve  this  writ  of  provisional  seizure,  aa  two 
grounds:  (1)  Tbat  the  writ  issued  without 
cause;  (2)  that  the  affidavit  to  the  petition 
for  the  writ  was  made  by  the  attorney  when 
the  plalntUT  was  present  The  first  ground 
was  overruled.  The  second  was  prcmonnced 
fatal  to  the  writ  The  provisional  seizure 
was  dissolved  for  the  reason  that  it  is  only 
in  the  absence  of  the  principal  that  the  at- 
tc^ney  can  make  the  affidavit.  Atkins  Bros, 
(the  defendants)  obtained  a  release  of  a  por- 
tion of  the  proi)erty  seized,  by  executing  a 
forthcoming  bond,  on  the  11th  day  of  Octo- 
ber, 1892.  A  second  forthcoming  bond  was 
executed  on  the  17th  of  October,  and  all 
the  property  under  seizure  was  rdeased. 
PlaintifF  amended  his  original  petition,  and 
procured  another  v^rit  of  provisional  seizure, 
and  caused  the  seizure  of  the  property  on 
which  he  claimed  a  privilege.  On  the  10th 
day  of  January,  1883,  the  defendants  execut- 
ed a  forthcoming  bond,  and  obtained  its  re- 
lease^ from  the  second  provisiMtal  seizure 
made.  Sabseqnently,  <»>e  of  the  partners 
Intnposed  an  exception  on  tiie  ground  that 
he  had  not  been  cited.  The  exception  was 
overruled.  The  defendants  answered.  The 
case  was  tried  by  Jury.  The  verdict  was  tor 
plalntUT,  against  defendants  in  solido,  for 
the  sum  of  (1,470.  The  Judgment  based  up- 
on this  verdict  was  signed.  After  an  inef- 
fectual attempt  to  obtain  a  new  trial,  the 
plaintiff  appeals. 

BUI  of   Bzceptions. 

The  defendants,  on  trial,  attempted  to 
prove  their  right  to  any  overpayment  made 
of  rent  tot  the  year  1890  by  those  from 
whom  they  leased.  To  that  end  they  of- 
fered to  prove  that,  in  the  transfer  of  the 
lease  to  them  by  Smith  Bros.,  the  latter  in- 
tended to  convey  their  right  to  claim  any 
overpayment  at  rent  on  account  of  any  de- 
ficiency of  acreage  in  the  year  before  stated. 
The  paper  offered  to  prove  intention  was 
signed  by  a  member  of  the  firm  of  Smith 
Bros,  some  time  after  the  suit  at  bar  had 
been  Institated.  This  member  of  the  firm 
had  testified  as  a  witness  in  the  case,  and 
said  nothing  about  this  transfer  not  i^own 
on  the  face  of  the  contract  of  lease  under 
which  the  defendants  held  as  lessees.  The 
court  a  ana  held  that,  if  he  was  authorized 
to  give  an  interpretation  to  the  transfer  dif- 
ferent from  what  it  showed  on  its  face,  he 
should  give  it  under  oath,  and  not  by  writ- 
ten statement  No  rule  sanctions  the  meth- 
od adopted  to  prove  the  intention  of  the  con- 
tracting parties.  If  the  act  needed  interpre- 
tation, in  order  to  Include  all  the  rights  trans- 
ferred, this  writing  offered,  t>elng  unsworn  to 
and  ex  parte,  was  not  admissible,  for  It 
could  add  nothing  to  the  legal  rights  of  the 
parties.  The  ruling  was  correct  and  the 
document  properly  excluded.  The  amended 
petition  for  a  provisional  seizure,  and  the 
second  seizure  made,  leaves  but  little  to  dls- 


cnss  In  matter  of  the  dlssolntioa  of  the  orig- 
inal writ,  save  the  damages  due  because  of 
its  Ol^aUty. 

Alleged  Want  of  Cltatlcm. 

One  of  the  defendants  pleads  and  argues 
that  he  was  not  dted,  that  the  partnership 
of  which  he  was  a  member  was  not  a  com- 
mercial partnership,  and  that  the  service  of 
the  cltatlcm  addressed  to  the  partnership  does 
not  core  the  want  of  dtaUon  on  the  partner 
not  dted.  The  defendante,  having,  in  tlie 
name  of  the  iiartnwship,  applied  to  the  court 
to  bond  the  property,  and  having  executed  a 
forthcoming  bond  In  favor  of  the  shralfl^ 
and  taken  possession  of  the  property,  have 
cured  any  defects  of  dtation,  or  the  al>s(dutB 
want  of  dtation.  Be  the  partnership  com- 
mercial or  ordinary,  the  fact  remains  that 
the  bond  was  executed  in  the  name  of  the 
partnership,  to  whom  the  property  seized 
was  delivered.  A  partnership  cannot  r^a- 
dlate  a  txNid,  whereby  it  has  obtained  pos- 
session of  the  propoity.  The  records  do  not 
disclose  that  it  was  the  act  of  oae  of  the 
partners,  as  argued,  but  that  it  was  the  act 
of  the  partnership.  There  was  an  appear- 
ance made  in  the  case,  by  the  act  of  land- 
ing. It  was  tlie  omdition  precedent  to  ob- 
tain rdease  of  the  property  on  a  fwthcomlng 
bond.  Such  was  the  ruling  In  a  number  of 
cases  of  this  court  the  first  case  being  Rath- 
bone  V.  Ship  London,  6  La.  Ann.  439.  Bush 
V.  Dewing,  24  La.  Ann.  272;  Williams  v. 
Oommisslon  Co.,  46  La.  Ann.  1018, 18  Sonthi 
394. 

An  Ordinary  Partnership. 

The  lease  of  real  estate  by  a  commercial; 
partnership  will  not  have  the  effect  of  bind- 
ing the  partners  in  solido.  The  lease  and 
the  purchase  of  real  estate  are  not  different, 
in  so  far  as  relates  to  the  extent  of  the  own- 
ership of  the  partners,  and  their  responsibili- 
ty. The  real  property  bought  by  a  commer- 
dal  partnership  is  the  Joint  property  of  the 
individual  partners,  onie  same  rule  will. a];>- 
ply  to  a  lease.  The  articles  of  the  Code  limit 
commerdal  partnership  to  the  purchase  of 
any  personal  property,  and  ite  sale;  to  car- 
rytaig  personal  property  for  him  in  ships  or 
other  vessels.  Bev.  Civ.  Code,  2825.  In  in- 
terpreting the  provisions  of  the  law  relating 
to  commercial  partnership,  the  court  has  de- 
dded  that  the  purchase  of  real  estate  is 
foreign  to  the  purpose  of  a  commercial  part- 
nership. The  reasoning  which  leads  to  thi» 
conclusion,  and  establishes  its  correctness, 
applies  with  equal  fo]rce  to  the  contract  ot 
lease.  The  Immovable  property  leased  by  a 
commercial  partnership  is  held  by  the  part- 
nership, for  the  purposes  of  the  firm,  under- 
conditions  similar  to  those  attending  the- 
ownership  of  immovable  property,  and  ordi- 
narily the  obligations  of  the  partners  are- 
Joint  It  occurs  that  in  the  case  at  bar  the 
responsibility  of  the  lesscN's  is  not  materially 
lessened  by  the  Joint  liability.  All  the  prop- 
erty provisionally  seized  was  subject  to  the- 
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lessor's  i^vllege.  The  rlgbt  Is  not  limited 
by  the  joint  responMbllity,  for  the  lessor's 
privilege  covers  the  vrhole  property.  Even 
the  property  of  third  persons  is  subject  to 
that  privilege,  when  It  is  found  on  the  proi»- 
erty  leased.  A.  partner  whose  obligation  is 
only  Joint,  and  who  has  furnished  a  release 
bond  to  pay  the  Judgment,  should  he  be  con- 
demned, can  be  held  boond  to  an  amount 
egual  to  his  obligation  on  the  bond.  Thus 
bound  to  produce  property  afTected  by  the 
lessor's  privilege,  it  must  be  of  little  moment 
to  him  whether  the  obligation  Is  Joint  or  in 
solldo.  Moreover,  the  Judgment  appealed 
from  condemns  the  defendants,  in  solldo,  to 
pay  the  amount  pronounced  due.  The  Jory 
returned  that  the  defendants  were  liable  In 
solldo.  Neither  of  the  defendants  has  an- 
swered the  appeal,  and  prayed  for  the 
amendment  of  the  Judgment.  The  Judgment, 
as  to  them  must  remain  irrevocable.  Code 
Pr.  art  888.  G?o  the  amount  of  the  Judgment 
the  question  of  solidarity  Is  finally  deter^ 
mined.  In  reference  to  the  balance  due.  It  Is 
secured  to  the  limit  of  the  obligation  on  the 
bond  of  release. 

Acres  of  Land  Leased. 

The  defendants  claim  in  thdr  reconven- 
tlonal  demand  a  deduction  for  28%  acres, 
alleged  shortage  in  the  number  of  acres  for 
the  years  1890,  1891,  and  1892,  at  $4.50  an 
acre,  and  a  deduction  for  a  shortage  of  31 
acres  for  the  year  1890,  at  $5  an  acre.  The 
Jury,  in  mailng  up  their  verdict,  erroneously 
Included  overpayments  "by  Smith  Bros.,  trans- 
ferrers of  the  lease  to  the  defendants,  though 
the  court  had  excluded  testimony  offered  to 
prove  that  claim.  A  lease  transferred  will 
not  Include  a  right  to  amounts  overpaid  by 
the  transferrers  at  the  date  of  the  transfer, 
unless  it  is  expressly  declared  that  the  right 
is  transferred  with  the  lease.  It  is  a  right 
distinct  from  those  under  the  lease,  and  not 
carried  with  the  transfer  of  the  lease,  with- 
out some  statement  to  that  effect  The  de- 
fendants not  having  been  subrogated  to  the 
right  it  remained  with  those  who  paid  the 
amoimt  without  having  received  considera- 
tion therefor.  The  right  of  a  purchaser  of 
a  lease  (without  guallflcation),  for  its  un- 
expired term,  commences  from  the  date  of 
the  purchase.  Walker  y.  Dohan,  39  La.  Ann. 
746,  2  South.  881.  The  overpayments  made 
by  the  defendants  themselves  were  for  lease 
on  lands  for  1891  and  1892,  and  we  are  now 
to  determine  whether  they  should  be  deduct- 
ed, as  claimed.  Regarding  this  area,  it  is 
proved  that  \a  Febmary,'  1892,  the  plaintiff 
and  one  of  the  defendants,  for  the  purpose  of 
fixing  the  amount  of  the  rent  notes  that  were 
executed  by  the  defendants  to  the  order  of 
plaintiff  (the  lessor),  agreed  that  there  were 
428%  acres  of  land  oont^ned  in  the  tracts 
leased.  Subsequently,  the  defendants  had 
the  land  surveyed.  In  order  to  establish  the 
number  of  acres  they  had  leased  from  the 
plaintiff..  The  land  ^was  leased  subject  to 


measurement  The  sorveyor,  after  his  sur- 
vey, fixed  the  number  of  acres  at  407  acres, 
and  Informed  the  defendants  that  that  was 
the  entire  area  of  the  leased  lands.  The 
plaintiff  was  not  notified.  After  the  snit  had 
been  instituted  the  plaintiff  employed  the 
same  surveyor  as  the  one  that  defendants 
had  previously  employed.  The  survey  was 
made  ex  parte.  No  notice  whatever  was 
given  to  the  defendants.  OThe  last  survey 
shows  an  Increased  area  of  28%  acres.  We 
gather  from  the  conflict  of  testimony  that  In 
the  last  survey  a  less  number  of  acres  was 
deducted,  as  uncultlvatable,  than  was  deduct- 
ed in  the  first  survey.  There  are  sloughs, 
and  other  places  not  cultivable,  in  the  fields; 
also,  skirt  lands  not  cleared  for  cultivation. 
The  Jury  determined  that  the  first  survey 
was  correct  The  difference  is  not  great 
It  is  a  question,  purely,  of  fact  The  evi- 
dence is  conflicting.  The  principle  Is  laid 
down,  and  generally  received  as  correct  that 
where  there  is  no  decided  preponderance  of 
evidence  on  either  side,  the  case  depending 
mainly  upon  the  conflicting  testimony  of  the 
parties  themselves,  who  are  equally  respecta- 
ble and  unlmpeached,  the  Jury  are  the 
proper  persons  to  decide  between  them,  as 
to  whose  testimony  is  entitled  to  the  great- 
est credit  and  the  verdict  ought  not  for 
this  cause,  to  be  disturbed.  Proff.  Jury 
Trials.  There  is  in  the  case  at  bar  a  pre- 
ponderance of  testimony  in  support  of  the 
verdict  The  surveyor  himself  does  not  de- 
pose that  his  first  survey,  considered  correct 
by  the  Jury,  was  Incorrect  A  verdict  is  en- 
titled to  the  regard  of  an  appellate  court  on 
questions  of  fact 

The  Overflow. 

The  next  item  claimed  in  defendants'  re- 
convention is  for  repairs  and  reconstructions 
on  the  land  leased.  During  more  than  a 
month  in  1892  the  place  was  covered  by 
water  several  feet  in  depth.  The  fences, 
the  houses,  and  cisterns  were  greatly  dam- 
aged, and  partly  destroyed.  Extraordinary 
rei>air8  were  necessary.  Subsequently,  these 
expenses  were  incurred  by  the  defendants. 
These  improvements  consisted  of  reconstruc- 
tions and  repairs  not  in  the  line  of  the  ordi- 
nary. They  were  permanent  and  added 
value  to  the  place.  The  plaintiff  must  bear 
the  expense  of  extraordinary  repairs  ren- 
dered necessary  by  an  ovorfiow. 

Alleged  Unprecedented  Overflow. 

The  defendants  claim  that  In  consequence 
of  an  annual,  extraordinary,  and  unforeseen 
overflow,  they  were  able  to.  grow,  only  about 
25  or  30  per  cent  of  a  crop  after  the  water 
subsided,  and  to  that  per  cent,  they  ask 
the  rent  price  be  reduced.  The  testimony 
does  not  support  defendants'  contention.  In- 
imdatlons  of  those  lands  were  not  unprece- 
dented. Witnesses  deposed  that  they  were 
entirely  under  water  during  several  floods 
In  preceding  years.    Th0  intervals  between 
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the  overflows  were  not  of  such  rnnnber  of 
years  as  to  afford  reason  to  exclude  all  ap- 
prehension upon  the  subject  The  accident 
was  not  of  such  an  extraordinary  nature  that 
It  could  not  be  foreseen,  and  therefore  It 
would  not  Justify  a  reduction  of  the  rent 
The  lands  are  on  a  nayigable  stream  which 
periodically  overflows  its  banks  In  that  sec- 
tion of  the  state.  It  has  never  been  decided 
by  this  court  that  the  lease  of  lands  thus  ex- 
posed Is  subject.  In  effect,  to  the  "high-water 
clause,"  without  stipulating  that  condition. 
The  following  decisions  control  the  case  on 
this  point:  Vinsom  v.  Graves,  16  La.  Ann. 
162;  Masson  v.  Murray,  21  La.  Ann.  636; 
Jackson  v.  Michie,  33  La.  Ann.  728;  Payne 
V.  James,  45  La.  Ann.  381,  12  South.  492; 
and  article  2743  of  the  Revised  Civil  Code. 
The  defendants,  in  the  order  of  their  de- 
fense, next  claim  that  the  police  Jury  having 
passed  an  ordinance  by  which  they  reduced 
the  assessment  on  all  overflowed  lands  50 
per  cent.,  provided  that.  In  case  of  lessors, 
they  allowed  a  corresponding  reduction  In 
the  rental,  they  are  entitled  to  the  bounty 
offered  to  the  unfortunate  landowners  and 
lessees  who  were  the  victims  of  the  over- 
flow In  1802.  The  records  disclose  that 
there  was  a  reduction  of  the  assessment 
made  of  defendants'  property.  The  amount 
of  the  whole  assessment  Is  not  proved,  nor 
is  it  established,  with  sufficient  particularity, 
that  reduction  was  made  which  should  inure 
to  the  benefit  of  plaintiff's  lessee.  There  was 
an  attempt  made  to  complete  the  proof  re- 
garding this  reduction.  Upon  objection  the 
testimony  was  excluded,  and  no  bill  was  re- 
served. 

Dissolution  of  the  First  Writ 

The  plaintiff  Is  entitled  to  damages.  In  a 
limited  amount,  for  the  wrongful  suing  out 
of  the  first  writ  of  provisional  seizure.  The 
evidence  satisfies  us  that  $160  is  a  reasonable 
amount  This  includes  the  fees  of  attorneys, 
and  other  expenses  incurred  in  a  defense,  on 
motion  to  dissolve,  which  resulted  in  a  dis- 
solution of  the  writ  Though  the  lessor  has 
the  right  to  detain  the  property  on  the  leased 
premises  until  the  rent  Is  paid,  and  the  re- 
moval of  it  gives  Just  cause  for  the  writ,  the 
law  requires  compliance  with  Its  terms; 
and,  if  dissolved  because  of  informality,  the 
defendant  is  entitled  to  damages.  Fleet- 
wood V.  Dwight,  8  La.  Ann.  482. 

It  is  therefore  ordered,  adjudged,  and  de- 
creed: That  the  Judgment  appealed  from 
be  amended  by  Increasing  the  principal  of 
the  Judgment  against  defendants  from  $1,- 
470  principal  to  $2,620.66,  with  6  per  cent 
interest  on  $2,032.66  from  November  21, 1892, 
and  5  per  cent  interest  <»  $588  from  Novem- 
ber 30,  1892,  subject  to  the  following  credits, 
viz.:  (80,  an  admitted  error  of  calculation; 
1130,  overpayments  on  acreage  of  lands 
leased;  $260,  toe  extraordinary  repairs;  flSO, 
damages  caused  by  the  Illegal  provisional 
seizurVi   That  the  defendants  are  bound  in 


soUdo  to  the  amount  of  $1,470,  and  Interest 
thereon,  and  Jointly  for  the  remainder  due. 
That  plaintiff's  provisional  seizure  be  sus- 
tained, and  his  lessor's  lien  and  privilege  rec- 
ognized in  all  of  the  property  seized,  until 
payment  of  the  whole  amount  of  the  rent, 
and  that  same  be  enforced  on  the  whole  of 
the  property  seized,  to  the  whole  amount  of 
this  Judgment  Interest,  and  costs.  As 
amended,  the  judgment  is  affirmed,  at  ap- 
pellees' costs. 

(46  L*.  Ann.  1417) 
BOLAND  et  al.  t.  SLIDELL  BRICK  &  TILE 

MANUF'O  CO.     (No.  11,487.) 
(Supreme  Court  of  Lonisiana.     April  0,  1894.) 

Appeal  from  district  court  parish  of  St 
Tammany;  Robert  R.  Reid,  Judge. 

Action  by  Boland  &  Gschwind  against  the 
Slidell  Brick  &  Tile  Manufacturing  Company, 
Limited.  From  a  Judgment  appointing  one 
Perflloux  receiver,  J.  D.  Peet  appeals.  Re- 
versed. 

Farrar,  Jonas  &  Exuttschnltt,  for  appel- 
lant  E.  L.  Garland,  Jr.,  for  appellees. 

McENERT,  J.  After  the  case  was  argued 
and  submitted,  all  parties  In  interest  filed  an 
agreement  for  a  consent  Judgment  By  rea- 
son, therefore,  of  the  stipulation  and  agree- 
ment filed  In  open  court  on  the  30th  day  of 
March,  A.  D.  1894,  and  on  the  motion  of 
counsel  for  appellant  it  is  ordered,  adjudged, 
and  decreed  that  the  Judgment  of  the  lower 
court  appointing  a  receiver  of  all  the  prop- 
erty of  the  defendant  corporation  to  manage 
the  same,  and  for  the  other  purpose  named 
In  said  order,  be  annulled,  avoided,  and  re- 
versed, and  that  E.  F.  PerlUoux,  appointed 
receiver  under  said  order,  be  discharged  from 
his  trust  as  receiver,  all  at  cost  of  appellant; 


(«  La.  Ann.   696) 

SncMMdon  of  GAINES.     (No.  11,867.) 

(Supreme  Court  of  LoaUriana.    April  9,  1894.) 

Costs  Dus  Attobhbts— Patmbmt  umdbb  Oasnt 
o»  Court. 

1.  Costs  follow  the  Judgment  and  therefore 
It  Is  not  neceasaiT  for  parties  to  whom  coats  are 
due  to  appeal. 

2.  Where  the  court  orders  costs  to  be  taxed 
agidnst  a  defendant,  the  plaintiff  has  not  such 
an  interest  in  the  matter  as  to  be  entitled  to 
notice  of  the  granting  of  the  order.  If  the  pat> 
t7  to  whom  the  costs  are  due  appeals  from  the 
order,  it  is  not  necessary  to  make  plaintiff  a 
party  thereto. 

3.  An  attorney  at  law  Is  presumed  to  know 
what  transpires  In  the  Iltigabon  In  which  he  is 
employed,  so  far  as  It  affects  his  interest  If 
he  permits  Us  associate  to  claim  docket  and 
dqxMition  fees  in  the  federal  courts,  and  an  or- 
der in  his  favor  is  rendered  for  the  same,  the 
party  owing  the  fee  will  be  protected  in  paying 
according  to  the  terms  of  the  order. 

(Syllabus  by  the  Court) 

Appeal  from  dvQ  district  court,  parish  of 
Orleans;  Fredrick  D.  King,  Judge. 
Opposition  to  account  filed  in  the  suoces- 
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sion  of  Myra  dark  Oalnes.  From  the  judg- 
ment of  tJbe  clyll  district  court,  the  executor 
and  executrix  of  William  Beed  Mills  appeal. 
Afflrmed. 

Farrar,  Jonas  &  Kruttschnltt,  tor  appel- 
lants. Richard  De  Gray  and  Browne  & 
Cboate,  for  appellee  W.  H.  Wilder,  executor. 
Thomas  J.  Semmes,  for  appellee  W.  W.  Whit- 
ney, administrator. 

McENERY,  3.  This  Is  an  opposition  to 
the  account  filed  in  the  succession  of  Mrs. 
Myra  Clark  Gaines,  and  this  part  of  the  op- 
position relates  only  to  an  amount  claimed 
as  costs  due  the  succession  of  the  opponent, 
W.  R.  Mills.  W.  R.  Mills,  deceased,  was  an 
attorney  at  law,  and  resided  in  the  city  of 
New  Orleans.  He  had  been  employed  by 
Mrs.  Gaines  to  prosecute  certain  suits  In  her 
litigation  with  the  city  of  New  Orleans.  In 
these  suits  Mrs.  Gaines  collected  costs  to 
the  amount  of  $34,000,  in  which  were  In- 
cluded the  costs  due  the  opponent  The 
amount  of  costs  due  to  said  MiUs  was  ascer- 
tained and  fixed  in  the  following  order  ren- 
dered by  the  United  States  circuit  court  for 
Louisiana:  "The  exception  of  W.  R.  Mills, 
filed  on  22d  May,  1878,  to  the  report  of  J.  W. 
Gnrley,  master,  herein  filed  on  the  20th  May, 
1878,  is  sustained,  and  it  is  ordered  that  said 
opponent,  W^  R.  Mills,  be,  and  he  Is,  as  so- 
licitor of  complainant,  entitled  to  the  docket 
fee,  to  be  taxed  as  costs  as  against  each  de- 
fendant, wherein  reference  is  made  to  a 
master  to  determine  the  question  of  fruits 
and  revenues.  It  is  admitted  that  in  the 
cases  called  the  'Agnelly  and  Monseaoz 
Gases,'  Mr.  J.  Q.  A.  Fellows  was  asso- 
ciated as  coimsel  with  Mr.  Mills  in  recov- 
ering the  Judgment  in  those  cases;  that  is 
to  say,  the  law  firm  of  Fellows  and  Mills, 
comix)sed  of  said  Fellows  and  said  Mills, 
was  the  solicitors  in  said  cases."  The  valid- 
ity of  this  alleged  Judgment,  as  against  Mrs. 
Gaines  or  her  tmccession,  is  denied,  and, 
amon^  others,  on  the  followlog  grounds:  (1) 
Because  the  proof  fails  to  show  she  had  any 
notice  of  the  proceedings  which  culminated 
in  said  alleged  Judgment,  or  that  she  ever 
voluntarily  appeared  therein,  and  because  the 
same  is  not  final,  but  contemplated  future 
action  which  Is  not  shown  to  have  been  had; 
(2)  because  the  proof  shows  said  fees  were 
the  property  of  the  law  firm  of  Fellows  & 
MUlfl,  composed  of  J.  Q.  A.  Fellows  and  said 
W.  R.  Mills,  and  that  said  alleged  Judgment 
was  rendered  without  any  notice  to  said 
FellowB,  or  any  appearance  by  him  in  the 
proceedings  In  which  it  was  rendered,  and 
there  is  no  proof  that  the  alleged  future  tax- 
ation was  ever  had. 

We  presume  the  federal  court,  in  granting 
the  order  to  tax  costs,  followed  flie  practice 
In  aaid  conrts,  and  that  there  was  no  law 
requiring  notice  to  be  served  on  the  com- 
plainant, or  on  the  solicitor  who  was  asso- 
ciated in  the  case.  We  see  no  reason  why 
T.15so.no.4— 6 


Mrs.  Oalnes  diould  have  been  made  a  party 
to  the  proceeding,  or  that  she  should  have 
been  served  with  notice  of  the  same.  Shis 
was  without  interest  in  the  matto:,  and  she 
was  equally  without  Interest  to  inquire 
whether  the  taxed  costs  were  due  Mills  or 
Fellows  &  Mills.  It  was  Immaterial  to  her 
to  whom  the  coats  were  to  be  paid.  In  fact, 
she  was  in  no  way  Interested  in  the  order, 
and  it  matters  not  whether  it  was  final  or 
not,  so  far  as  she  was  concerned.  She  could 
not  have  collected  the  costs,  except  in  pur- 
suance of  this  order.  She  assumed  the  ri^t 
to  collect  the  costs,  amounting  to  $2,953.10^ 
and,  having  coUected  the  same  xmder  an  or- 
der of  court  recognizing  W.  R.  Mills  as  the 
owner,  she  was  bound  to  account  to  him 
for  the  amotmt  so  collected.  Fellows,  the 
associate  of  Mills,  is  asserting  no  claim  to 
title  costs,  and.  In  the  absence  of  any  process 
of  court  arresting  the  amount  in  her  hands, 
now  in  the  succession,  the  succession  will 
be  protected  under  the  order  in  paying  the 
amount  to  the  succession  of  Mills.  In  argu- 
ment it  was  contended  tliat  Fellows,  If  a  pay- 
ment was  made  to  Mills'  succession,  might 
thereafter  daim  his  part  of  the  costs  from 
the  succession  of  Gaines.  This  position  is 
untenable.  Fellows  was  an  attorney  of  rec- 
ord, associated  in  the  cases,  and  he  must  be 
presumed  to  have  had  knowledge  of  what 
transpired  in  the  litigation  in  which  he  was 
employed.  He  permitted  his  associate  and 
law  partner  to  claim  the  costs,  and  procure 
on  order  in  his  favor  for  the  amount  After 
payment  of  the  amount  to  Mills,  Fellows 
would  be  estopped  firom  daiming  any  part 
of  the  costs  from  the  succession  of  Gaines. 
The  successicn  of  Gialnes  goes  further  than 
denying  the  right  of  the  succession  of  Mills 
to  recovw  the  costs,  and  claims  the  whole 
amount  as  the  property  of  the  Gaines'  suc- 
cession. 

The  following  is  an  extract  from  the  brief 
filed  on  behalf  of  said  succession:  "But  there 
Is  another  objection  that  goes  to  the  whole 
of  this  claim,  and  will  appear  from  the  fol- 
lowing: Among  other  things  in  evidence  is 
the  above  'Transcript  of  Record,  Supreme 
Court  of  the  United  States,  City  of  New  Or- 
leans vs.  Myra  Clark  Gaines,'  7  vols.  From 
pages  1101  and  1102,  vol.  1,  of  said  transcript 
it  appears  Mrs.  Gaines,  on  the  5th  day  of 
May,  1883,  recovered  a  Judgment  in  the 
United  States  circuit  cotut  for  the  eastern 
district  of  Louisiana  against  said  city  of 
New  Orleans  for  $1,925,667.83,  wllh  interest 
and  said  sum  of  $34,000,  amount  of  costs 
taxed  against  various  defendants  in  the 
Agnelly  and  Monseaux  cases,  and  the  salt  in 
which  this  Judgment  was  rendered  was 
brought  by  Wm.  Reed  Mills  as  the  solicitor 
of  Mrs.  Gaines.  Volume  1,  pp.  1  to  13. 
From  this  Judgment  an  appeal  was  taken  by 
the  dty  of  New  Orleans  to  the  United  States 
supreme  coturt  (page  1102),  where  said  Judg- 
ment was  reversed,  and  the  amount  iraB  re- 
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dticed  to  $576,707.92,  with  interest,  with  per- 
mission to  the  citf  of  New  Orleans  to  'show 
what  credits,  if  any,  were  to  be  allowed  on 
said  amount,  and  the  cause  was  remanded 
for  that  purpose.  See  131  U.  S.  191,  9  Sup. 
Ct  746  (in  evidence  herein),  and  especially 
page  220,  131  U.  S.,  and  pai^  745,  9  Sup.  Ot 
When  the  case  came  back  to  the  circuit  court, 
the  abore  amount  of  $576,707.02  was  reduced 
to  the  extent  of  $15,394.50,  and  said  claim 
for  $34,000  costs  (in  which  it  is  claimed  were 
Mills'  said  docket  and  deposition  fees)  in  said 
Agnelly  and  Monseaux  cases  was  rejected. 
Both  parties  appealed,— the  dty  because 
more  deductions  were  not  allowed  her,  and 
the  Ctelnes  succession  because  said  deduc- 
tions of  $15,394.50  had  been  made,  and  be- 
cause said  $34,000  costs  had  been  disallowed 
and  rejected.  These  were  the  only  paiHes 
to  that  appeal,— the  only  ones  that  ever  com- 
plained thereof;  but  Mills,  although  It  is 
claimed  be  was  interested  to  the  extent  of 
his  alleged  docket  and  deposition  fees,  and 
was,  as  solicitor,  a  party  to  the  cause,  never 
complained,  or  Joined  in  that  appeal,  notwith- 
standing the  pretense  that  he  was  interested, 
as  above.  Surely  it  was  his  right  and  duty 
to  have  complained  and  Joined  in  that  ap- 
peal from  the  circuit  court;  but,  not  having 
done  BO,  but,  on  the  contrary,  having  ac- 
quiesced therdn,  his  dalm  for  docket  and 
deposition  fees  Is  ended,  for  the  reversal  of 
the  Judgment  of  the  lower  court  did  not  inure 
to  bis  benefit,  but  to  the  sole  benefit  of  the 
appellant,— the  succession  of  Mrs.  Gaines. 
See  138  U.  S.  615,  616,  11  Sup.  Ct  423,  also 
in  evidence.  Nw  Is  this  by  any  means  a 
case  where  the  succession  has  collected  a 
claim  or  Judgment  as  the  property  of  Wil- 
liam Beed  Mills.  When  the  above  Judgment 
and  costs  were  awarded  against  the  city  of 
New  Orleans,  and  in  favor  of  Mrs.  Gaines, 
and  were  collected  by  her  succession,  they 
were  awarded  and  collected,  not  as  the  prop- 
erty, in  whole  or  In  part,  of  W.  R.  Mills,  but 
as  the  property  of  Mrs.  Oaines.  In  otb» 
words,  they  were  not  collected  under  the  ex 
parte,  Interlocutory  order  of  the  circuit  court, 
made  on  the  exceptions  of  Mills,  but  under 
the  Judgment  of  the  United  States  supreme 
tourt  rendered  in  her  favor,  and  reported  in 
said  138  U.  S.  and  11  Sup.  Ct  There  is 
therefore  nothing  In  the  collection  of  said 
$34,000  costs  which  would  estop  the  app^ee 
ttom  denying  any  interest  or  ownership  on 
the  part  of  Mills  therein."  Costs  followed 
the  Judgment  and  we  can  see  no  reason  why 
Mills  should  have  appealed  fi'om  a  decree 
which  made  It  necessary  for  complainant  to 
appeal  from  the  entire  Judgment  The  costs 
followed  as  a  necessary  incident  to  the  Judg- 
ment There  is  nothing  in  the  case  reported 
138  U.  S.  596,  and  11  Sup.  Ot  423,  that  sustains 
the  pretenses  of  the  succession  of  Gaines. 
In  that  suit  the  costs  were  taxed  In  favor 
of  the  complainant  as  In  all  cases  where  the 
Judgment  is  against  the  party  cast  The  de- 
cree ia  the  case  referred  to,  relating  to  the 


costs.  Is  "that  the  decree  of  the  court  below 
should  be  modified  by  adding  to  it  the  amount 
of  said  costs,  to  wit  $34,000,  with  interest 
as  adjudged  In  the  original  decree  of  said 
court"  The  decree  appealed  from  must 
therefore  be  amended,  allowing  Intvest  on 
the  amount  of  costs— $2,952.10— from  the  10th 
of  January,  1881,  until  paid.  As  thus  amend- 
ed It  is  affirmed;  the  succession  ot  Gaines 
to  pay  costs  of  appeal. 


(«6  La.  Ann.  70») 
STATE   ▼.    WILLIAMS.    (No.    11,636.) 
(Supreme  Court  of  Louisiana.    April  23,  1894.) 
JusTiTiABLB  Homicide — Chabactbb  or  Dboeabsd. 

1.  The  mere  fact  of  gmng  to  the  place  where 
the  accused  lives,  and  seeking  an  explanation 
from  him,  does  not  in  itself  constitute  such  an 
act  of  hostUi^  as  would  justify  the  taking  of 
human  life.  In  order  to  constitute  the  overt 
act  or  hostile  demonstration  that  would  Jus- 
tify the  taking  of  human  life,  there  must  be 
some  demonstration  made  by  deceased  against 
accused  as  to  impress  upon  the  latter  that  he 
was  in  imminent  danger  of  his  life  or  some 
great  bodily  harm. 

2.  In  some  instances,  the  extent  of  the 
overt  act  which  would  induce  the  accused  to 
act  in  his  self-defense  is  measured  by  the 
character  of  the  deceased  for  a  violent  quar- 
relsome, dangerous,  and  turbulent  dispoBltion, 
notorious  in  the  community,  or  known  to  the 
accused. 

(SylUbus  by  the  Court) 

Appeal  from  district  court,  parish  of  La- 
fourche; L.  P.  Caillouet  Judge. 

Duncan  Williams  was  convicted  of  murder, 
and  appeals.    Affirmed. 

John  S.  BlUln,  for  appellant  M.  J.  Cun- 
ningham, Atty.  Gen.,  and  B.  F.  Winchester, 
Dist  Att7.,  toe  the  State. 

McBNERY,  J.  The  defendant  was  indict- 
ed tor  murder,  tried,  convicted,  and  sen- 
tenced to  death.    He  appealed. 

Be  relies  upon  one  bill  of  exception  reserv- 
ed to  the  ruling  of  the  trial  Judge.  It  is  as 
fcdlows:  "Ttie  defendant  offered  to  prove  by 
a  state  witness  the  turbulent  character  of 
the  deceased,  when  It  was  stated  by  said 
witness  that  the  deceased,  living  on  another 
place,  came  and  sought  the  accused;  that 
the  overt  act  was  complete  from  that  fact" 
To  this  bill  the  court  appended  the  following 
statement:  "By  the  Court:  There  was  no 
evidence  of  any  overt  act  or  hostile  demon- 
stration by  the  deceased  towards  the  accus- 
ed. The  deceased  went  to  the  plantation 
where  the  accused  was,  and  asked  an  expla- 
nation about  something  which  deceased  had 
said  to  his  wife  about  what  the  deceased 
had  told  him  (accused)  about  her.  Deceas- 
ed and  accused  bad  some  discussion  about 
the  matter,  when  a  mutual  friend  Interposed, 
and  advised  them  that  the  matter  was  too 
trifling  to  have  any  dispute  about;  where- 
upon the  accused  returned  into  the  house, 
from  which  he  had  come  when  deceased  first 
called  him  out  The  deceased  continued  to 
talk  on  the  gallery  of  his  bouse  with  the  said 
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mntnal  friend,  and  remarking  that  'any  man 
who  repeated  what  another  had  told  him 
about  his  wife  1b  a  son  of  a  bitch.'  The  ac- 
cused, who  had  walked  out  of  the  bouse  and 
gone  as  far  as  the  steps  of  the  gallery,  turn- 
ed and  asked  the  deceased,  'Do  you  call  me 
a  son  of  a  bitch?'  to  which  accused  replied, 
'Call  you  a  son  of  a  bitch?'  Whereupon, 
without  any  movement  or  demonstration  on 
the  part  of  the  deceased,  the  accused  fired 
the  fatal  shot  Such  was  the  state  of  the 
case  as  made  out  by  the  only  eyewitness  at 
the  time  the  accused  offered  to  prove  the 
turbulent  character  of  the  deceased." 

The  mete  fact  of  going  to  whore  the  ao 
cased  lived  by  the  deceased,  to  seek  an  ex- 
planation firom  the  accused,  did  not  In  itself 
coDstltate  such  an  overt  act  of  hostility  as 
would  justify  the  slaying  of  the  deceased. 
In  arier  to  constitute  the  overt  act  that 
would  Justify  the  taking  of  human  life,  there 
must  be  some  demonstration  made  by  the 
deceased  against  the  accused  of  such  charac- 
ter as  to  impress  upon  him  that  he  was  in 
imminent  danger  of  his  life  or  some  great 
bodily  harm.  In  some  Instances,  the  extent 
of  the  overt  act  which  would  induce  the  ac- 
cused to  act  In  his  self-defense  is  measured 
by  the  character  of  the  deceased  for  a  violent, 
quarrelsome,  dangerous,  and  turbulent  dis- 
position, notorious  In  the  community,  or 
known  to  the  accused.  In  the  instant  case 
there  was  no  demonstration  whatever,  ac- 
cording to  the  trial  Judge's  statement,  of  the 
deceased  against  the  accused.  Words  of 
abuse  alone  are  not  demonstrations  against 
the  accused,  but  they  may  be  Important  to 
show  the  character  of  the  overt  act  No  overt 
act  accompanied  the  otFensIve  words  address- 
ed by  the  deceased  to  the  accused. 

The  learned  counsel  tor  the  accused  urges 
that,  had  the  testimony  as  to  the  turbulent 
character  of  the  deceased  been  admitted,  it 
would  have  had  the  effect  of  lessening  the 
puni^ment  The  jury  had  before  them  all 
the  facts  In  the  case,  ahd,  without  the  overt 
act  the  turbulent  disposition  of  the  deceased 
could  have  no  bearing  upon  the  case.  The 
accused  seems  to  have  acted  from  provoca- 
tion, but  not  of  such  strength  as  to  justify 
the  taking  of  the  life  of  the  deceased.  It 
was  within  the  province  of  the  Jury  to  re- 
turn a  qualified  verdict  But,  as  they  did 
not  do  so,  we  are  powerless  to  afford  the 
defendant  relief.    Judgment  affirmed. 


(46  lA  Aim.  TOO 

STATB  V.  CIiABK.     (No.  11,628.) 

(Supreme  Court   of  Iioalsiana.    April  28. 
1894.) 

HOUICIUI — iKBTBUCTIOir. 

It  Is  error  for  the  trial  Jodee,  In  a  trial 
for  mnrder,  to  refuse  to  charge  the  jury  that 
they  can.  If  the  evidence  justifies  it,  return  a 
verdict  of  "Onilty  of  mandaaghter." 
(Syllabus  by  the  Court) 


Appeal  fh>m  district  court,  parish  of 
Iberia;  Felix  Voorhles,  Judge. 

Phil  Clark  was  convicted  of  mnrder,  and 
appeals.     Reversed. 

A.  &  Ghas.  Fontelieu,  for  appellant  M. 
J.  Cunningham,  Atty.  Gen.,  and  R.  F.  Brous- 
sard,  Dlst  Atty.,  for  the  State. 

McENBRY,  J.  The  defendant  was  indict- 
ed tor  murder,  tried,  and  a  qualified  verdict 
of  "Guilty,  without  capital  punishment,"  re- 
turned by  the  jury.    He  appealed. 

Counsd  for  the  accused  requested  the 
court  to  instruct  the  Jury,  in  a  special 
charge,  that  one  of  the  v»dlcts  th^  could 
return  was  "Guilty  of  manslaughter."  This 
cliarge  was  refused  by  the  Judge  on  the 
grounds  that  the  evidence  in  the  case  was 
entirely  circumstantial;  that  the  line  of 
defense  adopted  by  the  defendant  was  not 
in  mitigation  of  the  offense  for  any  of  the 
canses,  known  to  the  law,  which  would  have 
reduced  the  charge  of  murder  to  manslaugh- 
ter. Section  785  of  the  Revised  Statutes 
says  that  "on  trials  for  murder  the  jury  may 
find  the  prisoner  guilty  of  manslaughter." 
It  matters  not  therefore^  what  is  the  nature 
of  the  evidence,  or  the  line  of  defense  adopt- 
ed by  the  defendant  The  law,  absolutely 
and  without  qualification,  gives  the  jury  the 
right  to  return  a  verdict  of  manslaughter  on 
a  trial  for  murder.  It  was  the  duty  of  the 
Judge  to  instruct  and  charge  them  that,  if 
the  evidence  Justified  such  a  verdict  they 
could  return  It  The  identical  question  pce- 
sentedi  In  this  case  was  passed  upon  by  this 
court  In  the  case  of  State  r.  Brown,  40  La. 
Ann.  726,  4  South.  897;  and  for  the  reasons 
assigned  by  the  trial  judge  in  the  instant 
case  the  trial  judge  in  that  refused  to  In- 
struct the  Jury  that  they  could  return  a  ver- 
dict of  manslaughter.  "The  charge  was  re- 
fused by  the  judge  on  tho  ground,  substan- 
tially, that  the  ruling  invoked  by  the  defense 
was  inapplicable  to  the  state  of  facts  devel- 
oped durint;  the  trial,  which  admitted  of  no 
mitigated  verdict  but  called,  absolutely,  for 
a  verdict  of  'GuUty'  or  'Not  guilty,'  and  that 
to  have  given  the  charge  requested  would 
have  been  simply  the  enunciation  of  an  ab- 
stract legal  proposition,  which  had  no  bear- 
ing upon  the  case  on  trlaL"  Id.  In  com- 
menting on  the  statement  of  the  trial  judge 
in  the  case  referred  to,  we  said:  "The  law's 
command  is  that  the  Jury  must  be  Informed 
by  the  court  that  on  trial  for  murdo'  the 
jury  may  find  the  prisoner  guilty  of  man- 
slaughter, and  the  omission  or  the  refusal 
to  so  Inform  them  is  a  fiagrant  disobedience 
of  the  law,  aud  is  a  ffttal  error."  This  case 
was  remanded  (41  La.  Ann.  410,  6  South. 
670),  and  on  the  second  trial  the  same  ques- 
tion was,  without  the  probable  Intention  of 
the  Judge,  thrust  upon  the  court  by  the 
charge  of  the  trial  Judge,  in  which  he  said, 
"I  refused  to  give  the  charge  because  it  did 
not  seem  to  m^  under  the  facta  disclosed  on 
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that  trial,  that  the  crime  of  manslaughter 
was  Involved  In  the  case,"  and  then  proceed- 
ed to  give  the  jury  the  ruling  of  the  court  on 
the  first  appeal.  In  milder,  but  equally  em- 
phatic, language,  In  the  opinion  remanding 
the  case,  we  ix>lnted  out  what  we  conceived 
to  be  the  duty  of  the  Judge  on  the  trial  of 
criminal  cases  in  charging  and  informing 
the  Jury:  "The  Judge's  duty  Is  very  plain,— 
to  give  the  law,  and  leave  the  Jury  to  deter- 
mine whether  It  is  applicable  to  the  facts, 
free  from  any  opinion  of  his  own  on  the 
facts."  The  language  of  section  783  of  the 
Revised  Statutes,  and  the  opinions  of  this 
court  Interpreting  the  same,  are  plain  and 
unambiguous;  leaving  no  room  for  construc- 
tion, or  a  departure  from  the  text  of  the  sec- 
tion or  the  opinions  of  the  court  It  Is  to 
be  regretted  that  the  trial  Judge  should  have 
placed  a  construction  on  the  section  785  bi 
direct  opposition  to  Its  obvious  meaning, 
and  contniry  to  the  rulings  of  this  court 
Such  a  com-se  has  served  no  useful  purpose, 
but  has  been  the  occasion  of  unnecessary  de- 
lay in  Uie  final  disposition  of  an  Important 
criminal  case.  The  Judges  of  subordinate 
tribunals  may  not  always  concur  in  the  rul- 
ings of  the  appellate  court,  but  It  is  the  Ju- 
risprudence of  the  state  that  they  shall  re- 
spect the  rulings  of  the  supreme  tribunal, 
and  obey  the  law  as  intopreted  by  It  After 
the  law  in  a  particular  case  has  been  an- 
nounced by  the  appellate  court  the  individ- 
ual opinions  of  Judges  of  Inferior  tribunals 
are  of  little  consequence,  except  so  far  as 
they  may  be  advanced  in  the  obstructing  of 
the  course  of  Justice.  It  is  therefore  or- 
dered, adjudged,  and  decreed  that  the  Judg- 
ment appealed  from  be  annulled,  avoided, 
and  reversed;  and  it  is  now  ordered  that 
this  case  be  remanded  to  be  proceeded  with 
according  to  law. 


(46  La.  Ann.  762) 
GUHBLB  et  al.  t.  BOYER  et  al.    (No.  11,631.) 

BOTEB  T.  CANNON,  Sheriff. 
(Supreme  Court  of  Louisiana.     April  9,  1804.) 

cokcubrent  hobtoaob  notb  —  forecloflurk  — 
Priorities — Intervention  bt  Third  Opponent 
—Parties— Patmbnt  bt  Aobnt. 

L  The  holder  of  a  concurrent  mortgage 
note  has  the  right  to  assert  his  preference  for 
payment  on  the  proceeds  of  the  sale  of  the 
mortgaged  property  over  the  transferrer,  the 
payee  of  the  note,  by  third  opposition. 

2.  While  it  may  not  be  necessary  to  make 
the  mortgagor  a  party,  it  Is  not  fatal  to  the  pro- 
ceedings if  he  is  made  a  party  defendant,  and 
a  personal  judgment  prayed  for  against  Iiim. 
These  matters  concern  the  mortgagor,  and  in  no 
way  affect  the  mortgagee,  who  is  interested  only 
so  far  as  the  opposition  is  concerned,  with  con- 
testing the  preference  claim  of  the  third  oppo- 
nent 

3.  If  the  agent  of  the  malcer  of  a  mortgage 
note  has  no  funds  of  the  principal  in  his  pos- 
session, there  is  no  reason  why,  on  the  request 
of  the  principal,  he  cannot  buy  for  his  own  ac- 
count tne  mortgage  note,  and  hold  it  as  security 
for  the  amount  advanced  for  the  principal.  If 
the  agent  has  money  of  the  principal  in  his  pos- 


session, and  purchases  the  note,  and  makes  a 
payment  thereon  with  the  funds  of  the  principal, 
this  payment  will  be  considered  as  having  been 
made  by  the  principal,  and  the  mortgage  will  l>e 
extinguished  by  confusion  to  the  amount  of  the 
payment 

4.  A  mere  indorsement  of  the  note  carries 
with  it  the  mortgage  security.  The  offer  of  tes- 
timony to  show  in  what  manner  the  agent  ac- 
quired the  note  is  not  a  contradiction  of  the  in- 
dorsement, when  it  is  restricted  as  to  whether 
the  agent  purchased  the  note  for  his  own  ac- 
count, with  Itis  funds,  or  for  bis  prindpai,  witli 
the  latter's  funds. 
(Syllabus  by  the  Court) 

Appeal  from  district  court  parish  of  Ato- 
yelles;  Adolphe  V.  Coco,  Judge. 

Intervention  by  Ferdinand  Onmble  &  Co. 
by  way  of  third  opposition  in  a  suit  by  J.  A. 
Boyer  against  Joseph  V.  Moreau  to  foreclose 
a  mortgage  and  enforce  vendor's  privilege. 
From  the  Judgment,  Boyer  took  a  deyolutiTe 
appeal.    Reversed. 

William  H.  Feterman  and  CHegg  &  Thorpe, 
for  appellant  Boyer  and  others.  O.  H.  Coo- 
Tillon,  for  appellees. 

McENERY,  J.  Ferdinand  Gnmble  &  Co., 
cotton  factors  and  commission  merchants  in 
the  dty  of  New  Orleans,  alleging  themselves 
to  be  the  owners  of  a  promissory  note  for  the 
stun  of  $3,300,  secured  by  vendor's  privilege 
and  special  mortgage  on  certain  property 
situated  in  Avoyelles  parish,  dated  8th  De- 
cember, 1891,  payable  on  demand,  with  8 
per  cent  interest,  intervened  by  way  of  third 
opposition  In  the  suit  of  the  Tendor  against 
the  vendee,  Joseph  V.  Moreau,  to  foreclose 
the  mortgage  and  enforce  the  vendor's  privi- 
lege, claiming  a  preference  In  the  proceeds 
of  sale  over  the  vendor,  the  transferrer  of  the 
concurrent  mortgage  note  held  by  third  oppo- 
nents. Exceptions  were  filed  of  no  cause  of 
action  and  misjoinder  of  parties.  The  theory 
upon  which  the  exception  of  no  cause  of  ao 
tion  is  based  is  that  the  mortgage  note  held 
by  Gumble  &  Co.  Is  a  separate  special  mort- 
gage. But  this  is  not  a  fact  It  is  a  concur- 
rent mortgage  note,  and  the  proceeding  by 
third  opposition  to  share  In  the  proceeds 
was  proper.  The  defendant  Moreau  was 
Joined  in  the  s\ilt  instituted  by  third  op- 
ponents. This  may  not  have  been  neces- 
sary, but  it  was  not  fataL  It  in  no  way 
affected  the  defendant  Boyer.  Nor  did  the 
prayer  for  a  personal  Judgment  against  Mo- 
reau, the  mortgage  debtor,  concern  him. 
Moreaa  is  not  complaining.  The  defendant 
Boyer  is  only  interested  in  the  proceed- 
ings against  the  property  or  its  proceeds. 
So  far  as  these  are  involved,  he  is  property 
before  the  court,  and  has  no  interest  what- 
ever in  the  personal  Judgment  prayed  for 
against  Moreau.  J.  A.  Boyer,  the  vendor,  an- 
swered, denying  that  the  third  opponents 
had  any  privilege  or  mortgage  on  said  prop- 
erty described  in  the  petition  entitling  them  to 
be  paid  In  preference  to  the  vendor  and  trans- 
ferrer of  the  note.  Boyer,  with  leave  of  the 
court,  amended  his  answer,  and  denied  that 
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the  interveners  and  third  opponents  ever  pur- 
chased said  note  from  him,  but  paid  the  same 
for  the  mortgagor,  thus  extinguishing  and  de- 
stroying the  mortgage.  The  third  opponents 
objected  to  the  filing  of  the  amended  an- 
s'wer,  on  the  ground  that  it  altered  and  chan- 
ged the  substance  of  the  original  answer. 
We  do  not  percdve  any  alteration  of  the  orig- 
inal answer.  That  denied  that  the  opponents 
had  any  mortgage  or  privilege  on  the  proper- 
ty, and  the  amended  answer  only  set  out  the 
particular  fact  on  which  the  general  aver- 
ment in  the  answer  was  based.  Unda  these 
circumstances  the  amended  answer  was  prop- 
erly allowed  to  be  filed. 

nie  law  applicable  to  the  controversy  taoe- 
In  is  well  settled.  There  Is  only  a  question 
of  fact  involved,  and  the  sole  question  is 
whether  Oumble  &  Col  acquired  the  note 
subject  to  a  credit  of  $1,500.70,  which  was 
paid  out  of  funds  in  their  hands,  belonging  to 
M(H«au,  the  maker  of  the  note.  The  transfer 
of  the  note  and  the  indorsement  thereon  do 
not  prevent  this  InquliTi  as  the  transfer  and 
ownership  of  the  note  are  not  questioned. 
^Testimony  was  Improperly  rejected  to  show 
the  fNCt  stated  above,  the  judge  ruling  that 
the  indorsement  on-  the  note  could  not  be 
contradicted.  Boyer  sold  the  property  to  Mo- 
reau  for  $3,300,  payable  on  demand,  and  on  a 
credit  for  the  balance  of  the  price.  The  sev- 
eral iHiyments  were  evidenced  by  promissory 
notes  secured  by  vendor's  privilege  and  spe- 
cial mortgage.  The  following  letter  was  ad- 
dressed to  Oumble  &  Co.  by  Moreau:  "Ciotton- 
'  port,  La.,  Dec.  21.  1891.  Messrs.  F.  Gumble 
&  Co.,  New  Orleans— Dear  Sirs:  I  hate 
bought  Mr.  J.  A.  Boyer's  plantation  at  Mo- 
reanville,  with  sawmill  and  cotton  gin.  He 
will  call  on  you  in  a  day  or  two  with  a 
mortgage  note  of  $3,300;  but  I  paid  on 
said  note  $300.  Please  pay  the  $3,000  for 
me,  and,  should  I  not  have  that  amount  to 
my  credit,  hold  the  note  against  me  until 
I  ship  aU  my  cotton.  I  have  330  bales, 
and  have  shipped  300,  and  will  ship  the 
balance  as  soon  as  possible.  *  •  *  Yours, 
truly,  J.  v.  MoreatL"  To  this  letter  Oumble 
&  Go.  replied  as  follows:  "New  Orleans,  De- 
cember 22,  1891.  Mr.  J.  V.  Moreau,  Cotton- 
port,  Louisiana— Dear  Sir:  In  reply  to  your 
favor  of  the  21st  instant,  we  will  say  we 
must  decUne  in  complying  wiHi  your  request, 
for  two  reasons:  First  of  all,  we  will  not 
pay  the  mortgage  note  of  J.  A.  Boyer,  drawn 
by  you  In  his  favor;  and,  secondly,  we  can- 
not recognize  your  letter  of  above  date,  as  It 
Is  neither  written  nor  signed  by  you.  Now, 
If  you  will  write  us  to  buy  the  note  in  ques- 
tion, and  write  and  sign  the  letter  yourself, 
all  will  be  satisfactory.  We  will  buy  the 
note,  and  hold  it  until  yon  ship  enough  cotton 
to  cover.  Mr.  3.  A.  Boy»  understands  the 
situation.  Awaiting  your  reply,  we  remain, 
truly  yours,  Ferdinand  Oumble  &  Co.  P.  S. 
Write  your  own  letter."  Moreau  answered 
this  letter  as  follows:  "Cottonport,  Decem- 
ber 28th,  1881.   F.  Oumble  &  Co.,  N.  O.,  La. 


—Dear  Sir:  Please  find  Inclosed  B/L  for  4 
B/C;  also  please  go  and  buy  my  note  of  J. 
A.  Boyer,  which  is  in  Mr.  Charles  Hernandez's 
hand,  and  keep  the  said  note  tmtil  paid,  and 
send  me  a  receipt  for  the  note,  as  you  hold  it 
for  security,  and  I  will  ship  enough  to  pay 
all  due  you  if  the  roads  don't  get  bad.  •  •  • 
Tours,  respectfully,  J.  V.  Moreau."  These 
letters,  which  w«re  Introduced  by  the  plain- 
tur  In  executory  process,  showed  that  Oum- 
ble &  Co.  declined  to  pay  the  note  for  Moreau 
as  his  factor  and  agent,  but  consented  to  pur- 
chase it  on  their  own  account,  and  hold  it  as 
securily  for  the  money  advanced'  as  an  ac- 
commodation to  Moreau.  In  the  admitted 
testimony,  and  even  in  that  rejected,  there 
is  nothing  to  contradict  the  meaning  of  t&ese 
letters,  which  tmdoubtedly  show  that,  at  the 
request  of  Moreau,  Oumble  &  Go.  purchased 
the  note,  and  positively  declined  to  pay  it  for 
account  of  Moreau.  The  indorsement  on  the 
note  is  as  follows:  "For  value  received,  I 
hereby  transfer  the  within  note  to  Ferdinand 
Oumble  &  Co.,  with  all  the  rights  and  inter- 
ests I  have  in  said  note,  without  recourse 
against  me."  This  Indorsement  added  noth- 
ing to  a  simple  indorsement,  which  carries 
with  it  all  the  securltiea  of  the  note.  The  tes- 
timony which  was  rejected  was  introduced  to 
show  that  the  mortgage  debtor,  the  maker 
of  the  note,  notwithstanding  the  agreement 
in  the  letters,  had  paid  with  his  own  means, 
through  Oumble  &  Co.,  his  agents,  the  $3,000, 
balance  due  on  the  note.  Tbia  testimony 
would  in  no  way  contradict  the  indorsement, 
as  its  transfer  to  Oumble  &  Co.  is  not  at 
issue.  Their  right  to  sue  on  the  note  is  not 
questioned.  They  are,  by  the  pleadings,  rec- 
ognized as  the  legal  holders  of  the  note.  It  Is 
certain  that  if  Oumble  &  Co.  had  no  funds 
in  their  hands  at  the  time  they  bought  the 
note  of  the  defendant  Boyer,  they  had  the 
right  to  purchase  the  same  for  their  own  ac- 
coimt  And  if  they  purchased  the  note,  and 
paid  the  credit  Indorsed  on  it,  oat  of  the 
funds  of  their  principal,  he  is  to  be  consider- 
ed as  having  made  the  payment,  and  the 
mortgage  would  be  canceled  to  that  amount 
From  the  indorsement  of  payments  on  the 
note  it  appears  that  Morean  paid  only  $1,500.- 
70  on  it  after  the  first  payment  of  $300  be- 
fore it  went  into  the  hands  of  Oumble  &  Co. 
Now  if,  in  the  check  of  Oumble  &  Co.  to  Her- 
nandez, who  held  the  note  for  collection  for 
Boyer,  this  $1,600.70  credit  was  Included,  and 
was  paid  out  of  the  funds  of  Moreau  in  tbelr 
hands,  they  could  only,  of  course,  buy  the 
note  subject  to  this  credit,  and  would  be  en- 
titled to  share  in  the  proceeds  concurrently 
for  the  balance  due,  provided  the  note  was 
purchased  for  their  own  account,  and  not 
solely  for  Moreau,  as  his  agent,  for  whom 
they  advanced  the  money,  and  to  whom  they 
charged  the  same  in  their  account.  These 
facts  the  defendant  Boyer  should  have  had 
an  opporttlnlty  of  presenting,  if  they  existed, 
as  alleged  by  him.  We  have  not  discussed 
each  exception  to  testimony,  noted  in  Uie  tec- 
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ord,  as  tbe  objections  all  go  to  the  same  pur- 
pose, and  under  our  ruling  all  of  tbe  rejected 
testlniony  sliould  bare  been  received  in  eri- 
deac& 

Boyer,  at  the  sale  of  the  property,  was  the 
]a«t  and  highest  bidder.  He  tendered  to  the 
sheriff  the  costs  and  the  balance  on  the  sec- 
ond mortgage  note.  The  sheriff  declined  to 
adjudicate  the  property  to  him  because  of  his 
failure  to  comply  with  his  bid  by  paying  the 
entire  amount  demanded  in  the  writ  of  seiz- 
Tire  and  sale,  and  also  becanse  he  was  order- 
ed in  the  third  opposition  of  Oumble  &  Co. 
to  retain  the  entire  proceeds  in  his  hands  for 
final  distrlbatlon.  Tbe  sheriff  could  not  do 
otherwise  than  obey  the  mandate  of  the 
court,  and  the  defendant  Boyer's  speediest 
remedy  was  for  a  rule  against  the  sheriff 
to  adjudicate  the  property  to  him,  and  to 
make  him  a  deed  to  it.  The  relief  prayed  for 
by  Boyer  was  denied,  and  he  was  ordered 
to  comply  with  his  bid,  and,  in  default  there- 
of, to  again  sell  the  mortgaged  property. 
From  this  judgment  Boyer  took  a  devolutive 
appeal  Tbe  defendant  Moreau  has  not  ap- 
pealed, and  we  cannot  disturb  the  judgment 
as  to  him.  It  is  therefore  ordered,  adjudged, 
and  decreed  that  the  judgment  appealed 
from,  BO  tar  as  it  Involves  the  issues  between 
third  opponoitB  and  plaintiff  Boyer  in  the 
executory  process,  be  annulled,  avoided,  and 
reversed,  and  it  is  now  ordered  that  the  case 
be  remanded,  to  be  proceeded  with  according 
to  law. 


(tf  La.  Ann.  717) 

BOYBR  V.  GANNON,  Shwiff  (OUMBLE  et  al.. 

Interveners.  No.  11,630). 
(Supreme  Court  of  lionisiaoa.  April  9,  18M.) 
Judicial  Sales —  Faildbi  to  Complt  with  Bid. 
A  party  who  has  been  declared  by  a  Jndg^ 
ment  of  court,  not  suspensirely  appealed  zrom, 
as  having  failed  to  comply  with  liis  bid,  is  with- 
ont  interest  to  enjoin  the  subseqoent  sale  of  the 
property  under  an  order  of  conrt  made  in  por- 
snance  of  said  failure  to  comply  with  the  terms 
of  the  sale. 

(Syllabna  by  the  Court) 

Appeal  trom  district  court,  parish  of 
Avoyelles;  Adolpbe  V.  Coco,  Judge. 

Bill  by  J.  A.  Boyer  against  Ollf  ton  Cannon, 
sheriff,  to  enjoin,  a  judicial  sale.  Oumble  & 
(3o.  Intervene.  From  an  order  granting  an 
injunctioo,  the  interveners  appeaL    Reversed. 

O.  H.  CSonvUIon,  for  interveners  and  appel- 
lants. William  H.  Peterman  and  Caegg  & 
Thorpe,  for  appellee. 

McBNBRY,  J.  Many  of  the  facts  to  the 
proper  understanding  of  this  case  are  stated 
In  the  case  No.  11,631,  of  Oumble  v.  Boyer 
(just  decided)  16  South.  84.  The  defendant 
in  that  case  took  a  devolutive  appeaL  The 
defendant  Boyer  refusing  to  comply  with 
Us  bid,  the  sheriff,  in  pursuance  of  the  de- 
cree, advertised  the  property  for  sale.  In 
d<^g  so  he  advertised  the  property  as  be- 
ing sold  under  a  fl.  fa.,  instead  of  a  writ  of 


seizure  and  sale  issued  tn  pursuance  of  an 
order  of  seizure  and  sale.  For  this  reason 
the  defendant  Boyer  enjoined  the  sale.  Oum- 
ble &  Co.  Intervened.  Objections  were  made 
to  their  intervention.  It  was  proi)erly  over- 
ruled, as  they  had  an  interest  in  the  sale  of 
the  proi>erty,  to  realize  the  amount  of  the 
concurrent  mortgage  note  which  they  held, 
l^ere  was  no  per8<Kial  judgment  rendwed  in 
this  case  imder  which  a  fl.  f  a.  could  issue. 
This  is  not  denied,  and  It  is  admitted  that 
the  proceeding  was  irregular;  but  the  de- 
fense is  that  it  was  thd  Canlt  of  the  printer, 
and  that  tbe  defendant  baa  shown  no  Ir- 
reparable injury,  and  was  not  the  owner  of 
the  property,  and  had  no  int»est  in  arresting 
the  sale.  The  decree  of  the  district  court 
was  that  the  defendant  Boyer  had  hot  ooia- 
plied  with  his  bid,  and  the  property  was  or- 
dered to  be  again,  offered  for  sale.  This 
Judgment  was  not  suspenslvely  appealed 
from,  and  there  was  nothing  In  the  way  of 
its  execatlon.  Boyer  was  therefore  a  stran- 
ger to  the  proceeding  nnder  the  order  of 
court,  and  was  without  Interest  to  arrest  the 
sale  of  the  property.  The  said  order  to  sell 
was.  In  effect,  an  inteilocatory  order,  carry- 
ing into  execatlon  a  judgment  not  arrested  by 
a  su8i>enBive  appeaL  Whan  v.  Irwin,  27  La. 
Ann,  708;  State  v.  Judge,  30  La.  Ann.  229; 
Bontte  V.  Executors,  etc..  Id.  177;  State  v. 
Ellis,  45  La.  Ann.  — ,  14  South.  308;  Murphy 
V.  Murphy,  46  La.  Ann.  — ,  14  South.  212. 
It  is  therefore  ordered,  adjudged,  and  decreed 
that  the  judgment  appealed  from  be  an- 
nulled, avoided,  and  reversed,  and  the  injunc- 
tion issued  herein  be  dissolved,  at  costs-  of 
plaintiff  in  injunction. 


(M  Ul.  Ann.  «64) 
STATE  V.  OLIVER.     (No.  11,624.) 
(Supreme  Court  of  Louisiana.    April  9,  1884.) 

Cbiminal  Law— Nkw  Trial— Nbwlt-Discovsbbs 
bvidencb. 
The  rale  is  well  established  In  criminal 
cases.  In  matters  of  applications  for  new  trials, 
that  the  affidavit,  alone,  of  the  applicant  is  not 
sufficient     It  most  be  supported  by  the  affi- 
davits of  others,  and  when  possible  by  those  of 
the  newly-discovered  witnesses. 
(Syllabna  by  the  Conrt) 

Appeal  from  district  court,  parldi  of  Rich- 
land; Carey  J.  Ellis,  Judge. 

From  a  conviction,  Nora  Oliver  appealed. 
Affirmed. 

Robert  Whet8t(Mie,  for  appellant  M.  3. 
Cunningham,  Atty.  Oen.,  for  the  State. 

NICHOLLS,  C.  J.  Tbe  only  question  sub- 
mitted to  us  in  this  case  is  the  correctness  or 
IncMTectness  of  the  action  of  the  district 
judge  in  refusing  defendant  a  new  triaL  It 
is  well  setUed  that  applications  for  new  trial 
in  criminal  cases  are  addressed  to  the  sound 
judicial  discretion  of  the  presldhig  judge, 
whose  conclusions  will  be  sustained  unless 
numifestly  wrong.    There  is  nothing  in  thl« 
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cRae  calling  for  a  rerenal  The  application 
rests  eatirely  upon  defendant's  affidavit  In 
State  ▼.  Washington,  86  La.  Ann.  341,  we 
said:  "Appllcattons  for  new  trials.  In  crim- 
inal cases,  on  the  ground  of  newly-discovered 
evidence,  must  always  be  received  with  can- 
ti<Mi.  The  Inducements  to  false  swearing  on 
the  part  of  the  person  convicted  are  obvloos, 
and  therefore  the  rule  is  well  established 
that  his  affidavit,  alone,  will  not  suffice.  It 
must  be  supp<M:ted  by  the  affidavits  of  others, 
and  when  possible  by  those  of  the  newly- 
dlacovered  witnesses.  The  mere  statement 
that  the  accused  did  not  know  of  the  testl- 
m<»iy  in  time  to  have  brought  it  forward  is 
not  suffldoit"  Kzi««88lons  of  similar  Im- 
port will  be  found  in  State  v.  Gotten,  36  La. 
Ann,  880,  and  in  State  v.  Hylaad,  Id.  87. 
Judgment  affirmed. 


m  La.  Ann.   710) 

STATE  V.   SAHRADAT  et  al.    (No.  11301.) 

(Supreme  CJoart  of  Louisiana.     April  9,  1884.) 

Obdisancxs— Reodlatiok  of  Mabkbtb  — 0>irsTi- 
TUTiosAi,  Law. 

1.  C!ity  Ordinance  4155,  Council  Series,  ia 
consdtntlonal,  legal,  and  valid. 

2.  The  dty  council  of  New  Orleans  has  the 
nnqueationed  authorit?  to  designate  a  place 
where  perishable  food  may  be  sold,  such  as 
meats,  fish,  fruits,  vegetables,  etc,  to  regulate 
the  police  of  the  marlcet  places,  to  lease  the 
same,  not  for  the  purpose  of  revenue  solely,  but 
in  order  to  maintain  the  market  buildings,  and 
the  police  of  tlie  same;  and  for  tills  purpose  to 
authorize  the  lessee  to  charge  a  reasonable  sum 
for  stalls  and  space. 

3.  Because  one  raises  his  own  produce,  gives 
him  no  right  to  sell  it  in  violation  of  a  city  or- 
dinance. 

4.  The  dty  ordinance  regulating  the  mar- 
kets must  g^ve  free  access  to  the  markets,  and 
afford  proper  facilities  to  persons  who  desire  to 
sell  goods  which  the  ordinance  requires  to  be 
exposed  for  sale  there.  The  ordinance  must  be 
impartial,  making  no  discriminations,  and  cre- 
ating no  monopolies,  and  offering  no  serious  im- 
pediments to  trade. 

(Syllabus  by  the  Court) 

Appeal  from  recorder's  court  of  New  Or- 
leans;  August  M.  Aucoin,  Judge. 

John  L.  Sarradat  and  others  were  convict- 
ed of  violation  of  an  wdlnance,  and  appeal. 
Affirmed. 

Sambola  &  Ducros,  toe  appellants.  E.  A. 
O'Sulllvan,  City  Atty.,  and  George  W.  Flynn, 
Asst  City  Atty.,  for  the  Stata 

McENBRY,  J.  The  defendants  were  con- 
victed and  fined  for  violating  aectionB  22, 
26,  27,  of  City  Ordinance  4056,  Ck>uncil  Se- 
ries, amended  by  Ordinance  4274,  Council 
Series.  They  appealed,  alleging  the  uncon- 
stltntlonaUty  and  Illegality  at  the  ordinance. 
In  detail  the  defense  Is  that  the  provisions 
of  said  ordinance  are  oppressive,  and  con- 
trary to  the  enlightened  policy  ot  the  state, 
and,  "Inasmuch  ia  section  27  aforesaid  pro- 
hibits the  sale  of  their  vegetables  in  any 
otha:  part  of  the  market  or  vldntty,  and  dur- 
ing more  than  half  the  business  portion  of 


I  the  day,— L  e.  between  tbe  hours  ot  seven 
o'clock  a.  m.  and  two  o'clock  p.  m.,  in  viola- 
tion of  the  first  and  the  two  hundred  and 
sixth  articles  of  the  state  consdtntlom;"  that 
the  said  sections  of  the  ordinance  are  arbi- 
trary, and  in  restraint  of  trade,  and  In  con- 
tiaventloa  of  common  as  weU  as  private 
rights;  that  the  provisions  of  section  22,  If 
they  apply  to  defendants'  calling,  exclude 
them  from  the  markets,  in  vl(^ti<Mi  of  their 
constitutional  rights  to  seU  their  produce; 
that  the  sale  of  the  defendants'  vegetables 
Is  not  a  nuisance,  and  bijnrious  to  the  public 
health;  that  the  police  force  of  the  dty  and 
the  market  lessees  are  c(HiTlnoed  of  the  ille- 
gality of  the  ordinance,  and  have  not  hereto- 
fore attempted  to  enforce  it,  and  permit  the 
sale  of  vegetables  from  gardener's  carts  at  the 
market  on  the  payment  of  25  cents  per  day. 
Article  206  of  the  constitution  has  no  appli- 
cation to  the  case.  Artlde  1  has  reference 
to  the  origin  of  govmunent  from  the  people, 
and  defines  the  legitimate  objects  of  govern- 
ment its  legitimate  end  being  "to  protect 
the  citizen  in  the  enjoyment  ot  Ute,  liberty, 
and  property."  Its  failure  to  protect  the  pub- 
lic health  would  be  as  great  a  violation  of 
its  "legitimate  end"  as  to  entirely  depart 
from  Its  object  by  the  enactment  of  a  law 
Infringing  upon  the  rights  of  the  individual. 
We  may  assume,  therefore,  that  the  proper 
regulatlcm  of  the  market  is  a  sanitary  meas- 
ure, being  for  the  purpose  of  promoting  the 
public  health,  and  a  legitimate  exercise  of 
the  govonmental  power.  In  the  exercise  of 
this  powar  the  legislature  has  conferred  am- 
ple and  complete  power  on  the  city  council 
to  establish  markets,  and  to  provide  for  the 
cleanliness  and  salubrity  of  the  dty.  In  car- 
rying out  this  conferred  power,  the  dty 
council  has  the  power  "to  designate  certain 
spots  or  places  for  the  sale  of  certain  artl- 
dea  of  provisions.  In  doing  so  they  facill- 
tata  the  peoide  in  the  purchase  of  provisions 
of  first  necessity  by  confining  the  sale  of 
them  to  particular  places  and  hours  of  the 
day,  and  they  facilitate  the  inspection  of 
provisions;  and  by  the  hire  of  stalls  they 
raise  money  to  defray  the  expoises  of  build- 
ing market  houses,  and  pay  the  salaries  of 
officers  they  appoint  to  prevent  the  sale  of 
unsound  provisions;  and  they  have  an  un- 
doubted right  to  prevent  the  violation  of  at- 
dlnances  they  may  pass  In  establishing  mar- 
kets." Morano  v.  llayor,  2  La.  217.  The 
doctrine  enundated  in  this  case  seems  to  be 
universal.  Dill.  Mun.  Corp.  {  313;  Parker 
&  W.  Pub.  Health  &  Safety,  par.  305;  State 
V.  Glsch,  31  La.  Ann.  544.  The  right  to  es- 
tablish public  markets  is  accompanied  by  the 
right  to  prevent  the  establishment  of  private 
markets  within  prescribed  limits.  Parker  & 
W.  Pub.  Health  &  Safety,  par.  307;  State 
V.  Glsch,  31  La.  Ann.  644;  City  of  New  Or- 
leans V.  Stafford,  27  La.  Ann.  417;  State  v. 
Schmidt  41  La.  Ann.  27,  6  South.  530;  State 
V.  Barthe,  41  La.  Ann.  46,  6  South.  631; 
State  T.  NataL  42  La.  Ann.  612.  7  South. 
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781;.  State  t.  Deffes,  44  La.  Ann.  164,  10 
SoulJi. '  597.  And  also  to  prohibit  the  ped- 
dling about  the  streets  of  the  city  of  all  per- 
ishable food  articles.  The  city  cotmcil  there- 
fore has  the  unquestioned  authority  to  des- 
ignate a  place  where  perishable  articles  of 
food,  such  as  meat,  fish,  fruits,  and  vegeta- 
bles, may  be  sold;  the  market  limits;  to 
regulate  the  police  management  of  the  mar- 
l^et  places;  to  lease  the  same,  not  for  the 
purpose  of  revenue  alone,  but  in  order  to 
maintain  the  proper  police  of  the  markets; 
the  building  of  market  houses,  and  the  re- 
pairs of  the  same;  and  for  this  purpose  to 
authorize  the  lessee  to  charge  a  reasonable 
sum  for  stall  and  market  room.  Morano  ▼. 
Mayor,  2  La.  217.  The  establishment  of  mar- 
ket places  is  for  public  CMivenience,  as  well 
as  toe  the  promoti(Ma  of  the  cleanliness  and 
health  of  the  city.  It  is  not  a  permit  or  li- 
cense to  sdl  particular  articles  there,  and 
therefore  no  special  license  for  selling  at 
that  particolar  place  can  be  exacted.  But 
this  does  not  prohibit  the  payment  for  the 
use  of  stalls  and  market  room  or  space, 
which  is  exacted  for  the  purpoee  of  keeping 
up  the  market  places.  The  market  places 
having  for  their  double  purpose  the  preser- 
vation of  the  public  health  and  the  general 
convenience  of  the  public,  all  persons  who 
resort  to  them  for  the  sale  of  such  articles 
aa  are  reaulred  to  be  sold  there  must  have 
access  to  them.  The  market  regulations  must 
be  impartial,  affording  the  same  rights  to 
all,  avoiding  the  creation  of  monopolies  in 
one  or  several  persons,  and  the  prohibition 
of  trade  in  any  article,  or  an  undue  restraint 
of  trade.  Parker  &  W.  Fab.  Health  &  Safe- 
ty, par.  308;  Dill.  Mun.  Corp.  {  380;  City  of 
Jacksonville  v.  Ledwith,  26  Fla.  163,  7  South. 
885;  State  r.  Mahner,  43  La.  Ann.  497,  9 
South.  480.  Section  22  of  the  ordinance  pro- 
hibits the  peddling  of  meats,  flah,  game, 
fowls,  vegetables,  and  fruits  in  any  of  the 
public  markefts,  or  within  six  blocks  of 
sama  Section  26  gives  the  right  to  market 
wagons  to  back  up  to  the  banquettes  along 
the  markets,  to  deliver  goods  previously  sold 
to  occupants  of  stails.  It  prohibits  the  own- 
ers of  the  wagons  from  selling  their  produce 
from  said  wagons  between  the  hours  of  7 
a.  m.  and  2  p.  m.  No  fees  or  dues  are  to  be 
collected  from  said  wagons.  Section  27  pro- 
hibits the  sale  of  any  article  on.  the  sidewalk 
or  the  public  walks  in  front  or  in  the  rear 
or  around  any  of  the  markets.  The  offense 
of  defendants  was  selling  from  their  wagons 
while  they  were  backed  to  the  market  ban- 
quette for  the  purpose  of  delivering  goods 
sold  to  owners  of  stalls. 

Under  the  terms  of  the  law  referred  to 
above,  we  are  unable  to  see  where  any  of  the 
rights  of  defendants  were  infiringed.  Tfaey 
were  deal««  in  vegetables,  which  the  wdl- 
nance  required  should  be  aaiA,  If  within  mar- 


ket limits,  within  market  hours.  They  were 
not  excluded  from  the  sale  of  their  produce 
in  the  markets.  They  could  have  rented 
stalls  or  space,  and  disposed  of  their  goods 
within  the  market  inclosure.  There  was  no 
monopoly  created  in  favor  of  one  or  more 
persons  by  the  prohibition  of  the  sale  of  cer- 
tain articleB  immediately  on  the  banquettes 
and  approaches  to  the  markets.  This  regu- 
lation did  not  prevent  thetr  sale  elsewhere, 
^ther  In  the  market  or  beyond  the  market 
limits.  The  market  ordinance  is  not  oppress- 
ive, as  it  interferes  with  no  right  of  the  de- 
fendants. It  la  not  partial,  and  does  not 
operate  against  them  exclusively,  but  Is  ap- 
plicable to  the  voidors  of  articleB  at  goods 
required  to  be  sold  within  certain  limits  and 
within  certain  hours.  The  conflict  about  the 
deficiency  of  room  for  the  numerous  carts 
or  wagons  at  the  market  has  nothing  to  do 
with  the  case.  There  is  no  prosecution  for 
obstructing  the  approaches  to  the  market  by 
defendants'  carts. 

The  testimony  which  was  rejected  also  has 
no  place  in  determining  the  question  at  is- 
sue. It  is  Immaterial  whether  the  defend- 
ants for  a  long  time  were  permitted  by  the 
market  lessees  and  the  police  to  sell  from 
their  wagons  while  backed  to  the  market 
sidewalks,  or  that  they  were  required  to  pay 
25  cents  for  selling  from  thdr  wagons.  The 
ordinance  does  not  require  the  payment  of 
such  a  fee,  and  the  evidence  was  Irrelevant. 

Because  the  defendants  raised  the  produce 
which  they  sold,  in  violation  of  the  ordinance, 
gave  them  no  special  privilege  of  exemption 
from  Its  operation.  The  case  of  State  v. 
Blaser,  36  La.  Ann.  363,  relied  upon  by  de- 
fendants, presents  a  different  state  of  facts, 
and  different  issues  were  Involved,  and  It 
therefore  Is  inapplicable  here.  Judgment  af- 
firmed. 


(«  iM.  Ann.  14U) 
STATE  V.  FRIED  et  al.    (No.  11,392.) 
(Supreme  Court  of  Louisiana.    April  9,1894.) 
BEani<ATioN  OF  Mabkets  —  VALisrrr  of  Obdi- 

HANOB. 

Same  aa  the  case  of  State  v.  Sarradat, 
15  Soath.  87. 
(Syllabna  by  the  Court.) 

Appeal  from  recorder's  court  of  New  Orleana; 
Anenst  M.  Ancoin,  Judge. 

Henry  Fried  and  others  were  convicted  of  a 
violation  of  a  dty  ordinance,  and  appeal.  Af- 
firmed. 

Sambola  ft  Ducros,  for  appellants.  E.  A. 
O'SulUvan,  City  Atty.,  and  George  W.  Flynn, 
Aaat  City  Atty.,  for  the  State. 

MoENEBT,  J.  The  defendants  In  this  case 
were  prosecuted  for  the  same  ofFense  as  that 
diaiged  la  the  case  of  State  v.  Sarradat,  IS 
Soutn.  87.  The  two  cases,  presenting  the  same 
issues,  were  by  consent  submitted  toeether.  Fot 
the  reasons  assigned  in  case  Na  VLSdl,  State 
V.  Sarradat  (Just  decided),  the  Judgment  ap- 
pealed from  is  affirmed. 
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WITTLOW  T.  SUAREZ.    (No.  11,380.) 

(Snpreme  Court  of  Louisiana.     April  0,  1804.) 

Kb3  Jodicata. 

Agreement  of  settlement  or  compromise 
of  clnims  against  a  succession,  pleaded  and 
maintained  as  a  bar  against  a  suit  on  sucli 
claims,  cannot  be  afterwards  used  as  a  defense 
against  the  suit  on  the  agreement  Itaelf. 
(Syllabns  by  the  Court) 

Appeal  from  civil  district  cotirt,  parish  of 
Orleans;   Francis  A.  Monroe,  Judge. 

Action  by  Mary  Ann  Wittlow  against  Mrs. 
looisa  Snarez.  EVom  a  judgment  for  plaln- 
tUC,  defendant  appeals.     Affirmed. 

A.  L.  Tissot,  for  appellant  W.  B.  Boie- 
dlct  and  H.  0.  Cage,  for  appellee^ 

MTT.T.BR,  J.  The  plaintiff  sues  to  enforce 
an  agreement  by  'which  defendant,  universal 
legatee  of  Joseph  Llula,  agreed,  as  soon  as 
the  litigation  pending  In  the  succession  of 
the  deceased  was  ended,  to  convey  to  plain- 
tiff certain  real  estate.  The  defense  was 
res  Judicata,  based  on  the  Judgment  in  the 
suit  between  the  same  parties  decided  by 
this  court  in'  44  La.  Ann.  61,  10  South.  406, 
and  estoppel  arising,  the  answer  alleges, 
from  plalntUTs  repudiation  of  the  agreement 
sued  on,  and  the  repudiation  Is  charged  to 
consist  in  plalntifTs  institution  of  the  suit 
r^orted  In  44  La.  Ann,  and  10  South.  On 
these  exceptions  the  suit  was  tried,  and  de- 
fendant appeals  frbm  the  Judgment  In  favor 
of  plaintiff. 

It  appears  that  the  plaintiff  asserted  the 
right  to  one-half  of  the  property  left  by 
Llola;  that  with  the  view  of  averting  liti- 
gation, and  for  other  causes,  as  we  gather 
from  defendant's  brief,  plaintiff  and  defend- 
ant entered  Into  the  agreement  on  which 
plaintiff  sues,  for  the  conveyance  to  plaintiff 
of  certain  property.  It  is  stated  In  defend- 
ant's brief  this  was  not  an  agreement,  but 
a  compromise.  Whether  one  or  the  other 
is,  in  our  view,  immaterial.  Subsequent  to 
the  agreement  the  plaintiff  brought  the  suit 
for  one-half  the  property  of  the  succession  of 
Llula.  The  agreement  now  sued  on  was 
urged  by  defendant  in  the  previous  suit  as 
an  estoppel  against  plaintiff.  The  decision 
in  44  La.  Ann.  61,  10  South.  406,  maintained 
that  estoppel.  PlaintUTs  present  suit  on  the 
agreement  is  the  sequel  of  her  previous  con- 
troversy. The  deciBion  in  44  La.  Ann.,  10 
South.,  determined  that  plaintiff  had  no  right 
to  one-half  the  property  of  Llula;  but,  as  to 
the  agreement,  the  decision  upheld  it  as  an 
estoppel  of  plaintiff's  demand  in  that  suit 
The  expression  of  the  court  in  that  decision, 
it  is  said  in  defendant's  brief,  was  obiter. 
But  the  agreement  was  part  of  the  defense. 
It  was  therefore  proi>erly  passed  upon.  If 
an  estoppel  in  the  previous  case.  It  was  be- 
cause of  the  obligation  of  defendant  to  con- 
vey the  property  for  which  plaintiff  now 
sues.    Th^efore  the  previous  decision,  in- 


stead of  forming  res  Judicata  against  plain- 
tiff, supports  her  present  demand. 

As  to  the  exception  that  plaintiff  Is  es- 
topped from  now  suing  on  the  agreement, 
because  she  repudiated  it  by  bringing  the 
previous  suit,  we  think  the  decision  in  that 
suit  la  effect  reserves  her  right  under  the 
agreem^it.  The  defendant  affirmed  the  va- 
lidity of  the  agreement  when  she  pleaded  It 
in  that  suit  If  valid  to  conclude  plaintiff's 
asserting  a  demand  for  half  the  property,  it 
certainly  ought  to  avail  plaintiff  to  secura 
that  which  it  stipulates  she  shall  have.  The 
defendant  cannot.  In  our  opinion,  after  suc- 
cessfuUy  using  the  agreement  as  a  shield 
against  the  demand  of  a  different  character 
In  a  previous  suit,  now  deny  the  plaintiff's 
right  to  the  property  stipulated  to  be  con- 
veyed to  her  by  the  agreement  It  is  thwe- 
fore  ordered,  adjudged,  and  decreed  that  the 
judgment  of  the  lower  court  be  afflnned, 
with  costs. 


(M  I4U  Ann.  CIQ 
LtrCKET  et  al.  v.  POLICE)  JTIBT  OF  BIBN- 

VILLB  PARISH  et  al.     (No.  11,377.) 
(Supreme  Court  of  Louisiana.     April  9,  1804.) 

CJONSTITDTIOSAL  LaW— TiTLB  TO  ACT  —  ElSOTION* 
COKTESTS— P ARTIES— SbrVIOB  OF  CITATION— RB- 
JBOTION  OF  RbTUBNB  —  ThBOWINO  OUT  IlXBOAIi 

Vons. 

1.  Act  No.  106  of  1892,  entitled  "An  act  to 
provide  for  contesting  elections  held  under  arti- 
cles 200,  2^,  and  260  of  the  constitution  of 
1879  and  the  laws  to  carry  the  same  into  ef- 
fect," is  not  unconstitutional  as  violative  of  ar- 
ticles 29  and  30  of  that  instrument 

2.  The  police  jury  of  Bienville  parish  was 
properly  made  a  party  defendant  in  the  contest 
of  an  election  held  under  Act  No.  88  of  1892  by 
citation  upon  its  president. 

3.  Where  the  court,  from  all  the  drcum- 
atances  in  a  particular  case,  and  from  all  the 
evidence  in  the  record,  can  reach  a  conclusion 
aa  to  what  the  actual  legal  vote  cast  at  a  pat^ 
ticular  precinct  was,  it  is  its  duty  to  give  effect 
to  the  vote,  notwithstanding  the  election  officers 
may  have  been  guilty  of  misconduct  in  some 
particular  respect  'The  rejection  of  the  entire 
returns  and  the  entire  vote  at  a  poll  for  mis- 
conduct of  the  election  officials  is  not  by  way  of 
penalty  or  punishment  upon  the  commissioner, 
or  the  particular  persons  or  interests  to  be  ben- 
efited by  their  illegal  action,  but  only  because  in 
the  special  case  the  truth  is  not  deducible  from 
tiie  returns  and  the  evidence.  The  political 
rights  of  the  legal  voters  must  be  saved  if  it  be 
possible  to  do  so. 

4.  Where  parties  contesting  an  election 
place  one  of  the  commissioners  upon  the  stand, 
and  through  him  prove  a  particular  illegal  act 
by  the  commissioners  which  is  susceptible  of 
separation  from  their  general  conduct  and 
susceptible  of  special  correction,  and  the  same 
commissioner  affirmatively  proves  (if  his  testi- 
mony Is  to  be  taken  as  .trustworthy)  that  the 
act  shown  was  the  only  one  of  which  com- 
plaint could  be  made,  and  that  otherwise  the 
votes  cast  were  legally  cast,  and  the  returns 
made  otherwise  correctly  showed  the  vote  as 
cast,  tiie  court  should  limit  the  remedy  to 
throwing  out  the  votes  shown  to  have  tieen  il- 
legally cast  and  returned.  Whether  or  not  the 
commissioner,  under  such  drcnmstances,  is  to 
be  believed,  will  depend  upon  all  the  facta  and 
circumstances  of  the  case  and  the  whole  evi- 
dence in  the  record.  He  is  not  necessarily  to  be 
disbelieved.    Plaintiffs,  in  placing  him  upon  the 
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stand  as  their  witness,  showed  confidenco  them- 
selves in  his  truthfulness.  It  is  rerjr  question- 
able whether  the  official  acts  of  election  com- 
missioners should  be  permitted  to  be  impeached 
by  the  testimony  of  the  commissioners  them- 
selves. 
(Syllabus  by  the  Court) 

Appeal  from  district  court,  parish  of  Bien- 
vUle;  J.  T.  Watklns,  Judge. 

Proceedings  by  L.  J.  Luckey  and  others 
a.galn8t  the  police  jury  of  Bienville  parish 
and  others  to  contest  an  election.  From  a 
Judgment  dismissing  the  suit,  plaintHTs  ap- 
peaL    Affirmed. 

Ben  P.  Bdwards,  W.  M.  Richardson,  Wise 
&  Homdon,  and  John  A.  Richardson,  for  ap- 
pellants, li.  K.  Watklns,  Frank  P.  Stubbs, 
J.  A.  Dorman,  Drew  &  Stewart,  and  J.  B. 
Reynolds,  for  appeUees. 

NIOHOLLS,  O.  J.  The  controversy  in  this 
case  arose  from  an  election  held  on  the  17th 
January,  1893,  under  the  provisions  of  Act 
No.  88  of  1882,  for  the  location  of  a  new 
parish  scat  for  BienviUe  parish,  the  towns 
contesting  for  the  locatlMi  being  Arcadia  and 
Bienville.  Flaintifrs  are  voters  and  taxpay- 
ers in  the  parish,  living  at  and  near  the  town 
of  BienviUe.  The  defendants  are  the  police 
Jury  of  the  parish,  cited  through  Its  president, 
and  the  town  of  Arcadia,  cited  through  Its 
mayor.  On  the  19th  January,  1893,  the  pres- 
ident of  the  police  Jury  Issued  a  proclamation 
declaring  that  Arcadia  had,  by  a  majority  of 
€6  votes,  been  selected  as  the  parish  seat, 
and  recognizing  and  announcing  that  fact. 
PlaintlSs  contest  the  election,  and  pray  for 
a  judgment  decreeing  the  town  of  BienviUe 
to  have  received  a  majority  of  the  legal 
votes,  decreelntr  It  toi  be  the  seat  of  the  par- 
ish, and  ordering  the  judicial  records,  which 
had.  In  the  mean  time,  been  taken  to  Ar- 
cadia, to  be  removed  to  BienviUe.  They  rec- 
ognize that  1,864  legal  votes  were  cast  at  the 
election.  They  contend  that  of  these  Ar- 
cadia only  received  606,  while  BienviUe  re- 
cdved  1,258,— a  large  majority.  In  their  pe- 
tition they  furnish  a  Ust  of  the  different 
polUng  places,  and  of  the  votes  cast  at  the 
same  in  favor  of  each  of  the  towns,  according 
to  their  theory  of  the  rights  of  parties.  In  so 
doing  they  exclude  entirely  the  votes  cast 
toe  Arcadia,  as  shown  by  the  returns  from 
the  Arcadia  precinct  In  Ward  1,  and  at  Tay- 
lor In  Ward  3,  but  they  retain  the  votes 
for  Bienville,  as  shown  by  the  same  returns. 
The  ArcJEidia  precinct  returns  showed  a  vote 
of  650  for  Arcadia,  and  3  for  BienvUle;  those 
of  Taylor  67  for  Arcadia,  and  12  for  BienviUe. 
They  aUege  that  frauds  were  practiced  in 
favor  of  Arcadia  at  the  Arcadia  and  Taylor 
precincts  by  the  commissioners  of  election, 
or  with  their  connivance,  to  such  an  extent 
that  the  results  at  those  precincts  cannot  be 
ascertained;  that  the  commissioners  thereat 
made  false  and  fraudulent  returns  of  said 
election,  and  that  false  and  fraudulent  bal- 
lots In  favor  of  Arcadia  were  deposited  in  tb& 


ballot  boxes  at  those  precincts  by  the  com- 
missioners, or  with  their  connivance  and  con- 
sent, aU  of  which  were  counted  and  returned 
as  legal  votes  In  favor  of  Arcadia;  that  for 
these  reasons  the  ballots  and  returns  at  those 
predncts  should  be  rejected  and  disregarded, 
but,  If  they  should  not  be  entirely  rejected, 
then  petitioners  aUeged  that  at  least  200  per- 
sons were  permitted  to,  and  did,  vote  at 
Arcadia  at  said  election  who  were  Ineligible 
on  accoimt  of  some  being  nonresidents,  some 
minors,  others  not  being  registered,  and  oth- 
ers not  being  present  to  cast  their  votes,  and 
at  the  Taylor  precinct  there  were  at  least  25 
baUots  put  into  the  box  for  persons  not  pres- 
ent to  cast  their  votes,— a  sufficient  number 
to  change  the  result,— and  the  commissicmers 
who  received  said  votes  acted  wrongfuUy 
and  fraudulently,  weU  knowing  they  were 
not  legal  votes,  and,  bad  they  been  rejected, 
the  result  would  have  been  in  favor  of  Bien- 
ville; that  said  aUeged  baUots  were  wrong- 
fuUy and  fraudulently  counted  and  returned 
tar  Arcadia.  They  further  aUege  that  Bien- 
viUe received  a  large  majority— at  least  644— 
of  the  legal  votes  cast  at  the  election,  and  Is 
the  choice  of  the  electors  of  the  parish,  and 
should  be  so  adjudged;  that,  acting  alone  on 
the  face  of  the  returns  made  by  the  commis- 
sioners of  election  to  the  poUce  J1U7  (which 
returns  Included  the  false,  fraudulent,  and  Q- 
legal  ballots  returned  from  Arcadia  and  Tay- 
lor precincts),  the  president  of  the  poUce 
Jury  issued,  and  caused  to  be  pubUshed,  a 
proclamation  declaring  that  the  parish  seat 
of  BienviUe  parish  was  removed  to  Arcadia; 
that  this  proclamation  was  Issued  and  pul>- 
Ushed  without  authority  of  law,  but  that 
none  the  less  the  clerk  and  sheriff  had  obeyed 
the  proclamation,  and  had  removed  the  rec- 
ords and  property  of  the  parish  to  Arcadia; 
and  that  the  town  of  Arcadia  claimed  to  be 
the  parish  seat  under  the  said  election,— s 
claim  unfounded  in  law  and  e<iuity.  The 
president  of  the  poUce  jury  filed  exceptions 
to  the  petition,  to  the  effect:  First  Tliat 
Act  No.  106  of  1892,  providing  for  contests  of 
efections  of  this  charact^,  required  the  poUce 
jury  to  be  the  defendant,  and  service  to  be 
made  aa  the  poUce  jury  or  other  body  or  ati- 
thorlty  holding  the  election;  that  the  police 
jury  is  a  poUtical  corporation  created  under 
the  laws  of  the  state,  and  can  only  act  In  tbe 
mode  prescribed  by  law,  and  that  he,  as  pres- 
ident of  the  body,  did  not  represent  it,  and 
could  not  stand  In  Judgment  for  it  without 
special  authority,  which  had  not  been  given 
him  In  this  case.  Second.  That  the  suit 
should  be  dismissed,  for  the  reason  that 
there  is  no  defendant  In  the  case,  the  statute 
having  declared  that  It  should  be  brought 
against  the  police  Jury.  In  the  event  these 
exceptions  should  be  overruled,  he  then  ex- 
cepted that  it  would  be  Impossible  to  answer 
the  petition  under  its  general  and  indefinite 
aUegations;  that  It  charged  fraud  on  the 
commissioners  of  two  boxes,  but  did  not 
state  wliich  of  them  had  done  so,  nor  the 
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act  which  constltnted  the  fraud;  that  It 
charged  that  there  were  illegal  votes  cast 
at  the  Arcadia  and  Taylor  precincts,  bat 
did  not  give  their  names;  that  the  petiti(« 
should  have  given  the  names  of  every  person 
claimed  to  have  ill^ally  voted,  and  a  state- 
ment of  the  facts  which  made  them  so;  that 
wltboat  spedflcatlon  of  names  and  of  facts, 
and  a  statement  of  the  nature  of  the  fraud 
perpetrated  by  each  commissioner  and  voter, 
the  issues  could  not  be  fairly  and  properly 
tried.  He  prayed  for  the  dismissal  of  the 
suit  on  the  exceptiona  The  mayor  of  Arcadia 
excepted  that  the  court  was  without  Jurisdic- 
tion, ratione  materlae,  to  try  the  case,  for 
the  reason  that  Act  No.  106  of  1892,  under 
authority  of  which  it  was  instituted,  was  un- 
constitutional and  void  (1)  because  more  than 
one  object  is  embraced  in  the  act;  (2)  its  ob- 
jects are  not  expressed  in  its  title;  (8)  it 
seeks  to  enact  laws  by  reference  only.  Tlie 
court  allowed  the  plalntifCs  to  amend  their 
pleadings  "so  as  to  state  explicitly  the  acts 
of  fraud,  etc.,  complained  of,  and  to  make 
snch  other  allegatians,  not  exclusive  of,  or  in 
45oiiflict  with,  the  original  allegations,  as 
might  be  necessary  to  authorize  the  intro- 
duction of  their  evidence,  and  make  them  as 
full  as  it  is  claimed  is  required  by  McCrary 
on  Elections  (pages  264,  265,  SI  400,  402,  in- 
ctaslve),"  and  overruled  tfae'other  exceptions. 
In  the  amended  petition  which  plainttfTs  filed 
undw  this  action  of  the  court  they  charged 
that  the  three  commissioners  at  the  Arcadia 
precinct  (naming  them)  illegally  and  fraud- 
ulently put  into  the  ballot  box  at  that  pre- 
cinct at  the  time,  at  with  their  connivance 
and  consent,  more  ballots  or  tickets  than 
tbere  were  names  on  the  check  list  of  persons 
named  as  voting,  to  the  number  of  at  least  52; 
that  they  allowed  persons  to  vote  who  were 
'  not  registered,  and  legally  entitled  to  do  so, 
or  who  were  minors,  or  who  were  nonresi- 
dents, to  the  extent  of  650  votes:  that  the 
list  of  the  persons  allowed  to  vote  as  above 
alleged  is  shown  by  the  certified  list  of  names 
of  the  itersons  claimed  to  have  voted,  an- 
nexed to  tfa^  supplemental  petition;  that  at 
the  Taylor  box  the  three  commissioners  (nam- 
ing them),  after  the  polls  had  been  opened 
and  the  election  proceeded  with  for  mote 
than  one  hour,  permitted  one  A.  J.  Colbert  to 
go  Inside  the  room  with  said  commissioners, 
and  to  participate  in  and  control  and  manage 
the  said  election;  and  that  the  said  commls- 
tdoners  and  Ck>lbert  did  put  into  the  box  67 
ballots  for  persons  who  were  not  present  to 
caat  tiidr  votes,  the  list  of  the  persons  thus 
put  into  the  box  being  shown  by  the  certified 
list  of  names  annexed.  Defendants  filed  an 
original,  and  subsequently  an  amended,  an- 
iwer.  After  pleading  the  general  issue,  de- 
fendants attack  the  commissioners  at  the 
precincts  of  Driskell,  Oibsland,  Bulah,  Bien- 
ville, Sparta,  Lawhom,  Ringgold,  Frothro, 
CasOx,  Liberty  Hill,  and  Friendship,  and 
many  of  the  votes  cast  at  those  precincts, 
alleging  fraud  on  the  part  uf  the  commission- 


ers, and  minority,  absence,  want  of  registra- 
tion, etc.,  on  the  part  of  the  voters;  also 
naming  certain  votes  as  having  been  cast  tor 
Arcadia,  and  not  counted;  also  alleging  that 
no  tally  was  kept  at  Union  Church  and  Law- 
hom, and  that  a  cwtaln  colored  club  of  22 
members  had  been  bribed  to  vote  for  Bien- 
ville. The  town  of  Arcadia,  through  its 
mayor,  excepted  that  it  had  been  improperly 
made  a  party,  and  prayed  that  the  suit,  as  to 
It,  be  dismissed.  The  district  court  rendered 
a  judgment  In  favor  of  the  defendants,  re- 
jecting plaintiffs'  demand,  and  dismissing  the 
suit  at  their  costs.    They  have  appealed. 

We  are  of  the  opinion  that  the  exceptions 
taken,  asking  the  dismissal  of  the  suit  for 
the  reason  that  there  Is  no  defendant  in  the 
case,  as  the  statutes  had  declared  that  sudi 
a  suit  should  be  brought  against  the  police 
jury,  and  it  had  not  been  so  brought,  as  the 
president  of  the  police  jury,  upon  whom 
service  was  made,  had  no  authority  to  rep- 
resent the  police  jury  without  special  au- 
thority to  that  effect,  which  authority  he  had 
not  been  given  In  this  case,  was  correctly 
overruled.  The  suit  brought  is  not  to  man- 
damus the  police  jury  or  its  members  to  do 
some  act,  but  to  annul  and  undo  what  it  has 
declared  and  pronounced  weU  done  trader  tiie 
powers  granted  it  in  the  matter  of  the  spe- 
cial election  held.  Under  the  law  the  suit 
had  to  be  brought  against  the  police  jury, 
which  body  Is  called  Into  court  as  a  defend- 
ant through  citation  upon  the  president  The 
authority  to  represent  the  police  jury,  when 
sued  In  this  class  of  cases.  Is  found  In  the 
state  law,  and  Is  not  dependent  upon  any 
action  to  be  taken  by  the  body  itself. 

The  exception  taken  to  the  jurisdiction  of 
the  district  court  on  the  ground  that  Act  No. 
106  Is  unconstitutional  is  not  well  founded. 
The  title  of  the  act  Is  "An  act  to  provide  for 
contesting  elections  held  under  articles  200, 
242,  and  2S0  of  the  constitution  of  1870  and 
the  laws  to  carry  the  same  Into  effect"  The 
act  In  question  was  enacted  by  reason  of  the 
decisions  of  this  court  holding  that  the  judi- 
ciary was  without  power  to  pass  upon  con- 
tests raised  In  regard  to  elections  held  under 
the  articles  of  the  constitution  mentioned,  in 
the  absence  of  special  legislation  granting 
authority  so  to  do.  Its  object  was  to  pro- 
vide for  such  contests  through  suits,  and  es- 
tablish a  uniform  rule  governing  them  aU. 
The  body  of  the  act  fairly  conforms  to  the 
title,  and  the  title  discloses  sufficiently  fully 
its  scope  and  purpose.  The  fact  that  several 
different  kinds  of  special  elections  may  fail 
under  the  operation  of  the  statute  does  not 
break  the  unity  or  singleness  of  its  object 

The  district  judge.  In  referring  to  the  third 
brandi  of  this  exception,  which  was  to  the 
effect  that  tiie  passage  of  the  statute  was  an 
attempt  to  enact  laws  by  reference  to  the  title 
of  other  laws,  correctly  states  that  "when 
article  30  of  the  constitution  provided  that  no 
law  shall  be  revised  or  amended  by  refer- 
ence to  its  title  it  was  no  doubt  intended  to 
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be  restricted  to  the  revlsol  and  amendment 
of  laws  already  passed,  and  not  to  be  ex- 
tended to  the  passage  of  original  laws  mak- 
ing o];)erative  those  articles  of  the  constitu- 
tion which  woe  not  self -operating."  The 
Judgment  of  the  district  court  evidences 
great  labw,  patience,  and  industry.  Annex- 
ed to  it,  as  part  of  It,  are  original  mem- 
oranda of  the  Judge,  contained  in  64  pages, 
showing  which  of  the  contested  votes  -were 
rejected  and  which  not,  and  giving,  in  the 
flrat  column,  the  registration  numbers,  the 
number  of  the  voter,  and  showing  who  did 
not  vote;  in  the  second  colnnm,  the  names 
of  the  voters,  arranged  in  alphabetical  order; 
in  the  third  column,  the  pages  of  the  evi- 
dence In  respect  to  each;  in  the  fourth  col- 
umn, the  names  of  the  wltneeses;  in  the 
fifth,  the  substance  of  their  evidence;  and,  in 
the  sixth,  remarks.  The  correctness  of  the 
conclusions  of  the  Judge  in  respect  to  the  In- 
dividual voters  does  not  seem  to  be  ques- 
tioned, the  contest  really  taming  upon  those 
reached  by  him  In  respect  to  the  actions  of 
the  commissioners  at  the  Arcadia  and  Tay- 
lor boxes.  Plaintiffs  contend  and  maintain 
that  the  entire  vote  of  both  those  precincts 
should  be  thrown  out  by  reason  of  fraud  on 
the  part  of  the  officials  at  the  boxes.  Kela- 
tive  to  the  Taylor  box,  the  Judgment  makes 
the  following  statements:  "The  first  witness 
Introduced  [by  the  plalntlfFs]  was  Thomas 
Crow,  one  of  the  commissioners  at  the  box. 
His  evidence  shows  that  four  persons  whom 
the  commissioners  considered  to  be  qualified 
voters  at  the  Taylor  precinct  had  failed  to 
come  to  the  election,  and  Just  before  the  poUs 
closed  the  commissioners  put  four  ballots  In 
the  box  for  these  four  absentees.  He  and 
two  other  commissioners  swear  that  they  In- 
tended no  ftand,  bat  knew  how  the  ab- 
sentees wanted  to  vote,  and  pnt  their  ballots 
in  for  them,  as  was  customary  at  primary 
elections.  Of  coarse,  these  ballots  (being  for 
Eugene  Clayton,  Bill  Speck,  Charlie  Grimes, 
and  Davis  Richardson)  are  not  legal  They 
were  cast  and  counted  tor  Arcadia,  and  will 
have  to  be  deducted  from  Arcadia's  vote. 
The  more  serious  question  to  be  determined 
Is,  shall  the  entire  box  be  thrown  out?  Each 
of  the  witnesses  Messrs.  Crow,  Colbert,  and 
Nelson  are  so  well  and  favorably  known  by 
the  court,  their  standing  is  so  high  in  the 
community  as  honorable  men,  that  I  should 
be  loath  to  impute  fraud  to  them.  Bat  the 
plaintiffs  have  placed  Mr.  Crow  upon  the 
witness  stand,  and  thus  voach  for  his  truth- 
fulness. He  says  he  intended  no  fraud,  and 
the  evidence  shows  that  there  was  no  effort 
at  concealment  While  their  act  was  illegal 
and  wrong,  the  other  voters,  'n^io  are  shown 
by  the  witnesses  to  be  legal  voters,  voting  at 
that  box,  should  not  be  deprived  of  their 
votes  by  casting  out  the  entire  box.  All  the 
votes  cast  at  Taylor  except  those  four  are 
fully  proven  to  be  legal,  and  are  counted." 
The  Arcadia  box  Is  thus  referred  to:  "It  Is 
sought  to  be  thrown  out  on  account  of  the 


frauds  claimed  to  have  been  committed  by 
the  commissioners.  Without  specific  allega- 
tions, they  were  permitted  imdor  the  liberal 
rules  laid  down  by  the  courts  on  the  trial  of 
contested  election  cases,  to  introduce  proof 
to  show  that  one  of  the  commissioners  staffed 
the  ballot  box;  that  pwsons  were  allowed 
to  vote  who  lived  In  Winn,  Lincoln,  Clai- 
borne, and  Natchitoches  parishes;  that  one 
at  Mllnden,  one  at  Qlbsland,  and  others  at 
other  places  voted  by  iKoxy;  that  men  were 
allowed  to  vote  more  than  once;  that  dead 
men  voted,  and  that  52  more  ballots  were  In 
the  ballot  box  at  the  close  of  the  electi<ni 
than  there  were  names  on  the  list  of  those 
voting.  Having  thrown  the  door  wide  open, 
all  the  evidence  went  in."  The  Judgment 
then  proceeds,  after  analysis  of  the  testi- 
mony given  in  respect  to  each  of  the  matters 
charged,  to  sustain  some  of  the  contests 
made,  to  dismiss  others,  and  to  explain  va- 
rious matters  which  are  attacked  as  sos- 
picious  and  finudulent,  and  declares:  "This 
makes  a  total  of  39  votes  cast  out  of  the  Ar- 
cadia box,  which,  wlfh  the  4  cast  out  at  Tay- 
lor, makes  a  total  of  42  votes  for  Arcadia  to 
be  taken  from  the  65  majority  received,  and 
leaves  23  majority  for  Arcadia,  not  taking  in- 
to consideration  the  11  illegal  unregistered 
votes  cast  at  Drlskell,  6  at  Olbsland,  1  at 
Bulah,  6  at  Sparta,  13  at  Lawhom,  10  at 
Ringgold,  6  at  Prothros,  and  3  at  Liberty 
Hill,  at  all  of  which  places  the  larger  propor- 
tion of  the  vote  should  be  deducted  from 
Bienville  except  at  Ringgold.  There  were 
several  illegal  votes  shown  to  have  been  cast 
for  Bienville  besides  those  above,  which  are 
designated  on  the  memorandum  as  not  regis- 
tered; bat  It  Is  useless  to  enumerate  them, 
for,  If  the  Arcadia  box  is  to  be  discarded,  the 
result  will  be  in  Cavor  of  Bienville,  and.  If 
the  Arcadia  box  Is  to  be  counted,  Arcadia 
will  have  the  majority,  whether  the  contoi- 
tlon  as  to  Union  Church  and  Olbsland  be 
sustained  w  not  There  is  only  a  differ- 
ence of  two  votes  Claimed  to  be  shown  be- 
tween the  vote  as  cast,  and  as  returned,  at 
Union,  and  I  cannot  decide  sufficient  flraad 
to  throw  that  box  out  The  indications  are 
very  strong  that  the  dab  of  22  at  Olbsland 
were  bribed  (so  diarged  to  be  by  defend- 
ants), but  the  evidence  Is  not  soffideatly 
strong.  The  same  might  be  said  as  to  the 
ballot-box  staffing  at  Arcadia.  All  the  com- 
mlBslonos  deny  it,  bat,  if  it  were  true,  the 
legal  voters  ought  not  to  be  deprived  of  their 
vote  on  this  account  The  52  votes  com- 
plained of  were  all  thrown  out;  no  one  was 
prejudiced  by  them.  It  does  not  make  any 
difference  how  they  got  In  the  box.  Being 
In  the  middle  or  at  the  bottom  of  the  box,  _ 
It  does  not  seem  plausible  that  they  were  put ' 
In  there  late  in  the  day.  The  over-cealoos 
voters  must  have  slipped  them  in  there  with 
their  ballots,  folded  separately." 

Plaintiffs  rest  their  attack  upon  the  integ- 
rity of  the  Taylor  box  precinct  returns  upon 
the  testimony  of  Thomas  Grow,  one  of  the 
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commlssloQers  at  the  box,  whom  they  placed 
upon  the  stand,  and  examined  as  a  'witness, 
orer  the  objections  of  the  defendants  that 
as  a  public  officer  who  had  made  an  official 
report  he  could  not  be  permitted,  as  a  wit- 
ness, to  impeach  it.  From  tliis  witness  was 
elicited  the  fact,  mentioned  in  the  judgment 
<kC  the  district  conrt,  tliat  four  tickets  bad 
been  impn^Deily  and  Illegally  placed  in  the 
ballot  box,  and  counted  by  the  commission- 
's. The  plaintiffs  maintain  in  this,  as  they 
did  in  the  lower  court,  that  the  consequence 
of  this  act  was  to  necessarily  carry  with  it 
the  rejection  of  the  return  in  toto,  and  the 
rejection  of  the  entire  vote  at  the  precinct 
It  has  undoubtedly  been  held  in  many  cases 
where  the  managers  of  an  election  have  been 
dearly  shown  to  have  committed  a  fraud  in 
the  conduct  of  the  election  or  the  counting 
of  the  votes,  and  the  returns  dearly  shown 
to  be  willfally  and  corruptly  false  in  any 
material  part,  that  the  whole  of  it  tiecomes 
wortldess  as  proof,  and  the  entire  poll  must 
be  rejected.  McCrary  on  Elections  (sections 
184,  185,  302)  dtes  authorities  to  that  effect; 
bat  the  same  author,  in  section  368,  says: 
"To  set  aside  the  returns  of  an.  dection  is 
(«e  thing;  to  set  aside  the  election  Itself  is 
another  and  very  different  tiling.  The  re- 
turn from  a  given  prectnct  being  set  aside, 
the  duty  stUl  remains  to  let  the  dectlon 
stand,  and  to  ascertain  ttora  other  evidence 
the  true  state  of  the  vote.  The  return  is  only 
to  be  set  aside,  as  we  have  seen,  when  it  is 
so  tainted  with  fraud  or  with  the  misconduct 
of  the  dectlon  officers  fliat  the  troth  cannot 
be  deduced  from  it.  The  dection  is  only  to 
be  set  aside  when  it  is  impossible  from  any 
evidence  within  reach,  to  ascertain  the  true 
result,— when  neither  from  the  retoms  nor 
fh>m  other  proof,  nor  ftom  all  together,  can 
the  truth  be  determined.  It  is  important  to 
keep  this  distinction  in  mind.  *  •  •  The 
goMtion  under  what  circumstances  the  en- 
tire poU  of  an  dection  district  may  be  re- 
jected has  been  mndi  discussed,  and  con- 
flicting views  tiave  been  expressed  by  the 
ooorta.  The  power  to  reject  an  entire  poll 
Is  certainly  a  dangerous  power,  and,  though 
It  belongs  to  whatever  tribunal  has  JuriBdio- 
tlon  to  pass  ni>on  the  merits  of  a  contested 
dection  case,  it  should  be  exercised  only  in 
an  extreme  case;  that  is  to  say,  a  case 
where  it  is  impossible  to  ascertain  with  rea- 
sonable certainty  the  true  vote.  It  must 
appear  that  the  conduct  of  the  dection  offi- 
cers has  been  such  as  to  destroy  the  integ- 
rity of  thdr  returns,  and  to  avoid  the  prima 
fade  diaracter  which  they  ought  to  bear,  as 
evidence,  before  they  can  be  set  aside  as  evi- 
dence, and  other  proof  demanded  of  the  true 
state  of  the  vote."  Section  803.  "Undoubt- 
edly, the  general  rule  is  that  if  legal  votes 
have  been  cast  in  good  faith  by  honest  elect* 
ors  It  is  the  duty  of  the  court  or  tribunal  try- 
ing a  contest  to  ascertain  their  number,  and 
give  them  due  effect,  notwitlistanding  mis- 
cooAxKt,  or  even  fraud,  on  tlie  part  of  the 


dection  officers.  Sndi  fraud  or  misconduct 
may  destroy  the  value  of  the  (Acer's  cer- 
tificate, and  may  subject  him  to  severe  pun- 
ishment; but  the  innocent  voter  should  not 
suffer  on  that  account  If  by  any  means  his 
rights  can  be  upheld."  Section  3<H.  "The 
general  role  is  that  the  ordinary  rules  of  evi- 
dence apply  as  wdl  to  dection  contests  as 
to  other  cases."  Section  306.  The  difficulty 
in  matters  of  election  is  not  so  much  In  the 
prindples  governing  them  as  in  the  applica- 
tion of  those  prindples  to  particular  cases. 
In  the  one  before  us  an  unwarranted  illegal 
act  on  the  part  of  the  commissioners  at  the 
Taylor  precinct  has  unquestionably  been  es- 
tablished; established,  however,  by  the  com- 
missioners themselves,  as  witnesses  ux)on  the 
stand.  But,  while  the  special  fact  referred 
to  is  brought  out  through  the  commissioners, 
these  same  commissioners  establish  affirma- 
tlveiy  that  in  all  other  respects  the  election 
was  f&Irly  conducted,  and  that  the  returns 
evidence  correctly  the  legal  vote  at  the  polL 
We  have  reached,  on  this  subject,  the  same 
condusion  wUch  the  district  judge  did.  The 
rejection  of  the  entire  returns  of  a  poU,  and 
of  the  entire  vote  cast  thereat,  by  reason  of 
the  misconduct  of  the  commissioners,  is  not 
by  way  of  penalty  or  pimishment  of  the  com- 
missioners, or  of  the  particular  persons  or  in- 
terests to  be  benefited  thereby,  but  because 
the  court  has  reached  the  condusion  that 
the  truth  cannot  be  deducible  from  the  re- 
turns, and  the  will  of  the  voters  cannot  be 
ascertained.  If  the  court  reaches  the  condu- 
sion that  the  actual  vote  can  be  ascertained, 
it  Is  its  duty  to  give  effect  to  it,  and  save 
the  innocent  voters  from  the  loss  of  their 
political  right  to  be  heard. 

Plaintiffs  contend  that  it  Is  absolutdy  in- 
consistent in  the  court  to  give  any  weight 
wliatever  to  the  testimony  of  commissioners 
who  have  tieen  shown  to  have  been  guilty 
offldally  of  an  illegal  act,  and  yet  throw  out 
votes  by  reason  of  such  Illegal  act;  but  in 
this  they  are  mistaken.  Whether  or  not  the 
commissioners  are  to  be  believed  under  oath 
as  witnesses  when  some  particular  act  done 
by  them  Is  clearly  illegal,  and  their  return, 
by  reason  of  this  act,  is  attacked  and  thrown 
undor  snspidon,  will  be  dependent  upon  the 
entire  drcumstances  of  the  case,  and  the 
whole  evidence  In  the  record.  The  commis- 
doners  In  this  case  acted  utterly  unjustifia- 
bly in  drawing  a  distinction  between  a  spe- 
dal  dection  hdd  for  a  particular  purpose, 
and  a  general  dection  held  for  sdecticm  of 
officers,  in  assimilating  such  an  election  to  a 
party  primary  dection,  and  in  following  at 
the  poU  the  practice  at  that  poll  of  depodt- 
ing  votes  for  absent  l^ral  voters  whose  views 
were  known,  and  whose  manner  of  voting  if 
present  had  been  ascertained.  Such  a  prac- 
tice is  reprehendble  at  a  primary  election, 
even  if  sanctioned  by  consent,  and  wholly 
inadmissible  in  an  offldal  dectlon  held  under 
the  law.  In  Thompson  v.  Ewlng,  1  Brewst. 
107  (McCrary,  Elect  {  803),  it  was  said  "thst 
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the  whole  condnct  of  Section  officers  may, 
though  actual  fraud  be  not  apparent,  amount 
to  audi  groes  apd  culpable  negligence— such 
a  disregard  of  their  official  duties— as  to  ren- 
der their  doings  unintelligible  or  unworthy 
of  credence,  and  their  action  entirely  unre- 
liable for  any  purpose."  But  we  do  not  find 
in  this  case,  as  a  matter  of  fact,  such  a  con- 
dlti<m  of  tilings.  We  are  satisfied  that  the 
only  wrongful  act  done  was  the  depositing 
of  the  four  votes  mentioned,  and  that  the 
district  Judge,  in  bis  action,  correctly  limit- 
ed the  remedy  to  throwing  out  those  four 
votes.  The  precinct  was  a  small  country 
precinct,  where  doubtless  every  voter,  and 
the  views  of  every  voter,  were  well  known. 
The  pleadings  make  a  direct  general  attack 
upon  the  whole  conduct  of  the  election,  and 
yet  no  attempt  was  made  to  sustain  these 
sweeping  allegations.  The  poll  books,  the 
tally  sheets,  and  the  returns  were  all  intro- 
duced in  evidence.  The  commissioners  were 
placed  upon  the  stand,  and  proved  up  the 
exact  vote,  admitted  freely  and  without  hesi- 
tation what  they  had  done,  explained  how  and 
why  they  had  done  it,  and,  as  we  have  said, 
showed  afflrmatlvdy  that  the  particular  act 
was  the  only  one  which  could  be  complained 
oL  We  do  not  think  that  they  imagined 
that  these  four  votes  would  have  had  the 
etCect  of  altering  the  general  result  of  the 
election,  and  we  do  not  think  that  intention- 
ally and  wiUfuUy  they  committed  a  fraud. 
The  district  judge  imows  the  parties,  and 
thinks  them  Incapatde  of  it;  and  the  plain- 
tiffs themselves.  In  placing  Mr.  Grow  upon 
the  stand,  show  that  they  had  confidence  In 
his  veracity.  On  the  whole,  we  think  the 
popular  will  at  the  Taylor  precinct  has  found 
correct  expression  through  the  action  taken 
In  the  district  court 

The  conclusions  we  have  reached  In  the 
case,  on  the  assumption  that  the  testimony 
of  the  commissioners  was  legally  taken,  ren- 
der it  unnecessary  to  pass  directly  upon  the 
important  question  raised  by  the  defendants' 
bill  of  exception  as  to  the  right  of  the  plain- 
tiffs to  impeach  the  returns  through  the  tes- 
timony of  the  commissioners  themselves. 
The  rule  tias  l>een,  in  this  state,  to  require  of- 
ficial misconduct,  which  had  been  alleged  as 
the  basis  for  the  setting  aside  of  official  ac- 
tion returned  and  certified  to,  to  be  establish- 
ed by  parties  other  than  the  offlcors  them- 
selves. The  decisions  on  the  subject  refer 
principally  to  sheriffs,  notaries,  and  to  mem- 
bers of  the  Jury.  We  Imow  of  none,  and  have 
been  referred  to  none,  touching  this  particu- 
lar class  of  officers.  We  Imow  of  no  reasons 
wlilch  would  go  to  the  exclusion  of  the  tes- 
timony of  notaries,  sheriffs,  and  Jurymen  for 
the  purpose  stated,  which  would  not  be 
equally  applicable  to  commissioners  of  elec- 
ticm,  and  do  not  see  any  good  ground  for 
making  an  exception  as  to  them.  Such  is 
our  present  view  of  the  matter,  but  we  pre- 
fer to  leave  it  as  an  open  question. 

So  far  as  the  Arcadia  returns  are  concern- 


ed, we  adopt  the  conclnslcMUi  of  the  district 
Judge.  The  attack  upon  the  integrity  of 
one  of  the  commissioners  at  the  box  of  that 
precinct  is  utterly  unsustained.  It  rests 
practically  upon  the  testimony  of  one  wit- 
ness, whose  testimony  is  negatived  by  tliat 
of  a  number  of  persons  who  were  directly 
on  the  spot,  who  affirmatively  swear  to  the 
nonexistence  of  the  facts  stated  by  this  sin- 
gle witness.  The  commissioner  hlmsdf,  un- 
der oath,  positively  denies  the  facts  sworn  to. 
The  other  commissioners  and  the  clerk  of 
election  (against  the  propriety  of  whose  con- 
duct in  the  particular  matter  there  Is  not  a 
scintilla  of  evidence)  sustain  the  testimony 
of  the  commlssi<»ier  who  is  charged  with 
misconduct  Brown,  who  is  claimed  to  have 
lent  himself  to  the  perpetration  of  the  fraud 
by  masldng  the  ballot  box  temporarily  trom 
the  view  of  outsiders,  emphatically  denies 
having  done  so,  or  of  hearing  any  such  words 
spoken  by  the  commissioner  as  the  witness 
mentioned  states  tliat  he  used.  His  testi- 
mony is  supported  by  all  the  parties  who 
were  Inside  of  the  voting  room.  It  is  strange 
that  had  the  commissioner  made  use  of  the 
language  attributed  to  him,  only  one  person 
should  have  heard  It,  and  still  stranger  that 
the  language  itself  should  have  been  so  open- 
ly used.  The  failure  of  the  witness  to  at 
once  complain  of  the  act  which  was  after- 
wards set  up  as  ground  for  a  rejection  of  the 
returns,  and  his  keeping  silent  as  long  as  he 
did,  are  circumstances  which  we  have  had 
also  to  consider.  In  addition  to  the  number 
of  witnesses  arrayed  against  the  cliarge 
made,— witnesses  whose  credibility  has  not 
been  Impeached,— the  plaintUb  are  met  by 
the  presumption  which  the  law  Itsdf  at- 
taches in  favor  of  the  correctness  and  hon- 
esty of  official  acts.  We  do  not  see  how,  nn- 
d»  the  testimony,  as  well  as  under  this 
presumption,  it  was  possible  for  the  district- 
Judge  to  reach  any  other  conclusion  ttian  he 
did  on  this  particular  point 

We  have  spoken  of  the  charge  being  sus- 
tained by  the  testimony  of  <Mily  one  witnesa. 
We  mean  by  that  to  say  that  we  attach  no 
weight  to  the  testimony  of  Bullard.  His  tes- 
timony, in  the  first  place,  differs  materially 
from  that  of  the  person  whose  testimony  be 
seeks  to  corroborate.  His  character  toe 
veracity  was  attacked,  and,  though  support- 
ed by  several  witnesses,  the  fact  is  before  no, 
in  addition  to  other  facts,  that  this  witness 
voted  Illegally  himself  at  the  Arcadia  pre- 
cinct upon  an  affidavit  which  we  find  in  the 
record.  There  were  a  number  of  illegal  votes 
cast  at  the  Arcadia  box.  The  district  Judge 
has  thrown  them  out  We  have  no  reason  to 
suppose  the  commissioners  to  be  chargeable 
with  the  casting  or  the  counting  of  those 
votes.  There  were  52  more  ballots  found  in 
the  box  when  the  count  was  made  tlian  there 
were  names  of  persons  voting.  These  bal- 
lots resulted  from  the  folding  of  several  tick- 
ets together  and  the  depositing  of  them  In 
that  way  In  the  ballot  box.   They  were  not 
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in  one  partlcalar  place,  bat  scattered  tbrongji- 
ont  the  box.  They  were  at  onoe  rejected  on 
being  discovered,  and  not  attempted  to  be 
oonnted.  The  explanation  given  of  the  pres- 
ence of  these  ballots  in  the  box  is  that  the 
tldcets  were  printed  on  thin  paper,  and  were 
in  bundles  of  some  thickness,  the  tickets  ad- 
hering more  or  less  to  each  other,  and  that 
occasionally  some  voter,  not  noticing  the 
fact,  would  take  ofT  two  or  more,  fold  them, 
and  deposit  them  in  the  box  as  his  vote. 
Two  witnesses  were  i»odiioed  who  stated 
that  they  had  tliemselves  only  accidentally 
dlacorered,  Jnst  befwe  voting,  that  the  fold- 
ed ticket  which  they  were  about  to  deposit 
oMitalned  not  one  bat  several  tickets.  The 
attention  of  one  of  these  witnesses  was 
drawn  to  the  tact  by  the  commissioner  whose 
int^pri47  Is  impugned.  There  was  no  objec- 
tion made  to  the  presence  of  others  than  the 
commissioners  at  the  count  Two  persons 
were  present  who  were  tiiere  specially  t<yc 
the  purpose  of  seeing  that  it  was  fairly  made 
in  the  interest  of  Bienville,  and  the  votes 
were  taken  out  and  announced  by  Dr.  Baker, 
in  whose  Integrity  both  sides  seem  to  have 
had,  and  still  have,  confidence.  It  could 
scarcely  have  been  contemplated  that  a 
trtivA  could  be  saccessfully  perpetrated 
through  folded  double  ballots  when  an  c^en 
count  through  dlBinterested  parties  was  to  be 
made.  The  fraud  was  botmd  to  be  discover- 
ed, and  bound  to  avail  notiiing. 

The  recwd  in  this  case  is  cne  containing 
between  one  and  two  thousand  pages.  The 
testimony  as  to  particular  facts  and  as  to 
particular  persons  is  necessarily  scattered. 
We  have  bestowed  up<xi  it  our  best  attention, 
and  we  feel  satisfied  that  the  Judgment  must 
stand.  We  do  not  think  it  necessary  to  en- 
ter more  minutely  than  we  have  done  into 
the  details  of  testimony  relative  to  the  charge 
of  staffing  tiie  ballot  box  at  Arcadia.  Tliere 
are  reasons,  other  than  those  which  we  have 
mentioned,  which  Influenced  us  in  reaching 
our  conclusions,  baf  those,  in  our  opinion, 
were  sufficient  For  the  reasons  herein  stat- 
ed, it  is  ordered,  adjudged,  and  decreed  that 
the  Judgment  appealed  from  be,  and  the 
same  is  hereby,  affirmed. 


(M  IM.  Ana.  441) 
OTFKBSS  SBINOLB  &  LTJMBEB  00.  t. 

LOEIO.     (No.  11,470.) 

(Supreme  Court  of  Louisiana.     March  26, 

1894.) 

FBimves  voB  CuTTnio  Timbbr— Sbquhtb^tiok. 

1.  A  person  who  has  made  advances  of 
money,  and  also  Bapplies  in  kind  In  aid  of  the 
deadening  of  trees  and  the  cnttine  and  hauling 
of  logs  cannot  claim  a  privilege  for  the  whole 
advanoea  on  the  logs  and  also  on  the  special  ar- 
ticles famished.  McBae  v.  His  Creoltora,  16 
La.  Ann.  306. 

2.  Tlie  affidavit  made  for  the  purpose  of 
obtaining  a  writ  of  sequestration  is  prima  fade 
evidence  of  the  facts  authorizing  the  writ 

(Syllabos  by  the  Court) 


Appeal  from  district  court,  parish  of  Iber- 
ville;  E.  B.  Talbot,  Judge. 

Action  by  the  Cypress  Shingle  &  Lumber 
Company  against  P.  Leonce  Lorio  to  enforce 
a  privilege.  Judgment  for  plaintiff.  De- 
fendant appeals.    Modified. 

Alexander  Hebert,  G^rge  Wailes,  George 
L.  Bright,  and  A.  H.  Leonard,  for  appellant 
R.  N.  Sims  and  O.  A.  Oondran,  for  appellee. 

NICHOLLS,  C.  J.  On  27a  September,  1892, 
the  plaintiffs  and  defendant  entered  into  a 
contract  which  recites  that  "the  defendant 
Is  the  owner  of  a  certain  tract  of  land  with 
cypress  lumber  thereon  to  the  amount  of 
6,000,000  feet,  more  or  less,  and  of  othtar 
tracts  from  which  he  also  Intends  to  get 
timber."  The  contract  contains  the  follow- 
ing stipulations:  '"(1)  Lorlo  agrees  to  dead- 
en, cut,  and  haul  on  the  bank  of  Bayou 
Maringouln,  there  to  be  measured  and  dock- 
ed, then  be  rafted,  and  delivered  at  the 
mouth  of  the  bayou  to  the  company,  length 
of  timber  of  not  less  than  a  specified  meas- 
urement (2)  The  company  are  to  measure 
the  timber  at  the  end  of  each  month  as  it 
lays  on  the  bank  of  Bayou  Maringouln, 
ready  to  be  rolled  into  the  bayou.  The  tim- 
ber, after  being  measured,  is  to  be  rolled  Into 
the  bayou,  rafted  and  run  down  to  the  month 
of  the  bayou.  0)  Lorio  agrees  to  deUver 
the  timber  as  aforesaid  at  the  mouth  of  the 
bayou,  all  necessary  expenses  incurred  in 
delivering  the  timber  at  the  month  to  be 
paid  by  him.  (4)  The  timlier  is  to  be  deliv- 
ered at  the  mouth  of  the  bayou  for  the  sum 
of  ^  per  1,000  feet,  B.  M.  The  shingle  com- 
pany obligating  themselves  to  furnish  Lorio 
all  money  needed  for  current  expenses  In 
deadening  and  hauling,  eta,  and  also  to 
advance  money  on  2  timber  wheels;  also  to 
advance  feed  for  oxen.  (6)  As  the  timber 
Is  measured  at  the  end  of  every  thirty  days, 
settiement  is  to  be  made  at  every  time  of 
measurement,  ^  cash,  %  four  months'  note, 
^  eight  months'  note.  (6)  The  money  ad- 
vanced on  current  expenses  and  feed  and 
timber  wheels  is  to  be  deducted  from  the 
first  cash  payment  on  the  timber.  In  the 
event  that  the  cash  itayment  is  less  than 
the  money  advanced,  then  the  balance  of 
the  money  due  on  expenses  is  to  be  de- 
ducted from  the  second  cash  payment  on  the 
timber;  and,  if  expenses  still  exceed  the 
amount  of  cash  due,  the  money  still  due  for 
advances  will  then  be  deducted  from  the  third 
cash  payment  (7)  Lorio  agrees  to  com- 
mence work  at  once  as  to  deadening  and 
other  preparations  necessary  in  manipulat- 
ing the  timber.  (8)  The  company  agree  to 
let  Lorio  have  fSOO  in  the  course  of  8  or  10 
days,  to  bo  deducted  from  the  2nd  or  3rd 
cash  payment,  on  Which  he  is  to  pay  interest 
at  8  per  cent"  In  February,  1803,  the  plain- 
tiffs brought  the  suit  In  which  they  prayed 
for  a  Judgment  against  the  deteidant  for  the 
mm  of  $2,234.23,  with  Interest,  with  leoognl- 
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tlon  of  a  privilege  to  secure  payment  of  the 
same  upon  certain  logs  and  other  movable 
property  of  the  defendant  In  the  petition 
filed,  after  referring  to  thla  contract,  plain- 
tiffs declared  that  It  waa  understood  and 
agreed  that  the  money  advanced  for  current 
expenses,  for  feed,  and  for  the  timber  wheels 
was  to  extend  no  further  than  the  third 
cash  payment;  claiming  that  under  their 
construction  of  the  contract  the  first  cash 
payment  was  to  have  been  on  October  27, 
1892,  the  second  on  the  27th  of  November, 
and  the  third  on  27th  December.  That  the 
advances  were  not  to  extend  further  than 
the  date  of  the  third  cash  payment,  as  it 
was  the  true  intent  and  understanding  of 
the  parties  that  Lorlo  could  then,  by  dlscoimt 
or  otherwise,  realize  on  his  notes,  and  would 
be  his  own  furnisher  of  supplies,  and  would 
then  require  but  small  advances,  if  any  at 
an.  Plaintiflls,  further  averred  that,  believing 
defendant  to  be  acting  in  good  faith,  they 
not  only  advanced  blm  the  money  and  mate- 
rials mentioned  In  the  contract,  but  made 
him  advances,  both  In  money  and  materials, 
far  in  excess  of  his  obligations;  that  from 
the  date  of  the  contract  to  the  23d  Febru- 
ary, 1893,  they  advanced  him  in  money  $1,- 
762.73  In  cash,  and  $471.50  in  materials;  that, 
though  defendant  bound  himself  to  haul 
with  ox  teams  timber  trova  his  lands  to  the 
bank  of  the  bayou,  and  to  deliver  same  at 
the  mouth  of  the  bayou  every  30  days,  he 
had  failed  and  refused  to  do  so,  in  violation 
of  his  contract,  notwithstanding  the  most 
favorable  and  exceptionally  fine  weather; 
that  defendant  bad  never  exhibited  to  them 
an  accoimt  of  his  current  expenses;  that, 
although  he  had  drawn  money  for  the  pur- 
pose of  i>aying  his  labor,  he  had  failed  to  do 
so,  and  owed  largely  on  that  Item  for  the 
same;  that  in  violation  of  his  contract,  and 
In  fraud  of  plaintiffs'  rights,  he  had  used  the 
money  advanced  to  under  cut  timber,  and  to 
prepare  to  fioat  the  same  during  the  coming 
spring.  In  case  of  a  sufficient  fiood  so  to  do, 
when,  by  the  calls  of  the  contract,  he  was 
to  haul  the  same;  that  to  these  and  other 
purposes  he  had  fraudulently  diverted  the 
advances  made  him  to  carry  out  his  con- 
tract; that  defendant  had  hauled  165,000 
feet  of  timber,  which  had  been  measured 
and  rolled  In  the  bayou,  and  that  he  had 
on  the  banlu  50,000  feet  to  be  measured  and 
rolled  in  said  bayou;  that  It  would  cost 
about  $250  to  roll,  raft,  and  float  all  of  said 
timber  to  the  mouth  of  the  bayou,  at  the 
I)olnt  of  deliver;  that  defendant  insisted 
that  the  plainUffs  were  bound,  under  the 
contract,  to  advance  him  money  without  lim- 
it, and  declared  that  he  would  deliver  tim- 
ber when  he  was  ready,  and  when  It  suited 
his  convenience.  Plaintiffs,  claiming  that 
they  had  a  privilege  on  the  timber  then  In 
and  on  the  banks  of  the  bayou  and  on  the 
movables  advanced  to  Ii(»1o  to  the  extent 
of  $2^234.23,  and  averring  that  they  verily 
believed  and  feared  that  defendant  would 


part  with  and  dispose  of  said  movables  In 
bis  possession,  and  upon  which  they  have  a 
lien,  during  the  pendency  of  the  suit,  prayed 
for  and  obtained  an  order  for  the  sequestra- 
tion of  the  same.  A  claim  for  damages  was 
set  up  by  the  plaintiffs,  but  no  special  ref- 
erence to  It  Is  necessary,  as  it  has  been 
substantially  abandoned  In  this  court  The 
sequestration  ordered  having  been  executed 
by  seizure  of  a  number  of  logs  and  other  mar 
terials  belonging  to  defendant,  it  was  re- 
leased on  bond  furnished  by  the  latter. 
Plaintiffs  subsequently  filed  an  amended  pe- 
tition, in  which  they  prayed  that  the  con- 
tract be  set  aside,  annulled,  and  avoided 
on  account  of  the  wrongful,  twtlous,  and 
illegal  acts  of  defendant 

Defendant  pleaded  the  general  Issue,  but, 
further  answering,  admitted  that  he  entered 
into  the  contract  declared  upon.  He  averred 
that  soon  after  the  same  he  went  to  work 
to  carry  out  his  part  of  the  agreement;  that 
he  cut  and  hauled  from  his  land  to  the  banks 
of  the  bayou  about  200,000  feet  ot  timber, 
ready  to  be  delivered  at  the  mouth  of  the 
bayou  as  soon  as  the  stage  of  water  would 
permit  of  floating  it;  that  in  further  com- 
pliance with  his  iHirt  of  the  agreement  he 
caused  to  be  deadened  3,000  cypress  trees 
on  his  lands,  for  the  purpose  of  having  them 
cut  and  hauled  to  the  bayou,  to  be  deliver«d 
to  the  plaintiff  as  stipulated;  that  during 
the  month  of  January  and  early  part  of  Feb- 
ruary, 1893,  In  view  of  the  fact  that  plaintiffs 
had  ceased  to  make  the  necessary  advances 
to  enable  him  to  carry  out  his  contract  he 
made  frequent  demands  on  plaintiffs  to 
make  said  advances,  and  to  furnish  him 
with  the  funds  required  for  the  prosecution 
of  the  work;  that  the  officers  of  the  company, 
when  they  entered  into  the  contract,  knew 
that  the  disbursement  of  large  sums  of 
money  would  be  required  to  deaden,  cut,  and 
haul  80  vast  a  quantity  of  timber  to  the 
banks  of  the  bayou,  notwithstanding  which 
the  company  ceased  te  make  advances  for 
that  purpose,  and  persisted  in  their  refusal 
to  do  so,  ignoring  and  disregarding  his  de- 
mands; that  on  the  9th  February,  1893,  be 
caused  to  be  served  a  written  notice  and  de- 
mand, to  the  end  of  formally  putting  the 
company  in  default  for  noncompliance  with 
and  acting  In  violation  of  their  obligations 
under  the  contract;  that  he  had  been  at  all 
times  ready  and  willing  to  comply  with  all 
of  his  obligations  under  the  contract,  and 
that  be  had  been  prevented  from  continuing 
the  prosecution  of  the  work  solely  by  the 
wrongful  neglect  and  failure  of  plaintiffs  to 
perform  their  obligations;  that  the  active 
and  wrongful  violation  of  the  contract  had 
caused  and  will  cauqe  him  great  damage  and 
injury;  that  the  deadened  trees  on  defend- 
ant's land,  so  deadened  on  the  faith  of  plain- 
tiffs' obligations,  are  subject  to  deterioration 
and  decay  and  ultimate  loss;  that  by  plain- 
tiffs' failure  to  comply  with  their  obliga- 
tions and  repudiation  of  their  contract  he 
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will  be  deprived  of  the  profits  which  would 
hare  accrued  to  him  under  the  contract;  that 
said  profits,  embracing  the  dellrery  of  5,000,- 
000  feet  of  timber,  to  defendant  would 
amount  to  $2  par  1,000  feet,  and  to  $10,000 
for  the  quantity  of  timber  conveyed  by  said 
contract,  which  sum  he  Is  entitled  to  recov- 
er; that  the  deterioration  and  decay  of  the 
$000  deadened  trees  would  Involve  a  loss 
to  him  of  $4,000,  which  amount  be  Is  aJso 
entitled  to  recover.  Defendant  prayed  that 
plaintiffs*  demand  be  rejected,  and,  assum- 
ing the  position  of  plaintiff  in  reconvention, 
he  prayed  that  plaintiffs  be  adjudged  to 
liave  wrongfully  and  actively  violated  their 
contract,  and  by  their  wrongful  acts  to  have 
annulled  the  same,  and  that  he  have  Judg- 
ment for  the  sum  of  $10,000  as  damages  for 
the  loss  of  profits  which  would  have  ac- 
crued to  him  und»  said  contract,  and  for 
the  further  sum  of  $4,000  as  damages  for 
the  loss  occasioned  and  involved  In  the  de- 
terioration and  dec&y  of  the  deadened  trees. 

The  district  court  rendered  Judgment  in 
favor  of  the  plaintiffs  against  the  defendant 
for  the  sum  of  $2,234.23  and  Interest,  with 
privilege  to  secitfe  the  sum  of  $1,734.23  and 
Interest  thereon,  as  being  for  moneys  and 
materials  famished  by  the  plaintiffs  on  165,- 
000  feet  of  cypress  logs  in  Bayou  Marlngouin 
and  50,000  feet  of  espreaa  logs  on  the  banks 
of  said  bayou,  on  2  pairs  of  timber  wheels,  3 
oxen,  and  297  chain  dogs.  The  Judgment 
annulled,  avoided,  and  set  aside  the  con- 
tract, and  set  aside  and  dissolved  and  avoid- 
ed the  sequestration,  decreeing  that  all  the 
costs  incurred  by  virtue  of  the  writ  of  seq- 
uestration and  the  seizure  thereunder  be 
paid  by  the  plaintiffs.  It  further  dismissed 
the  claim  of  both  parties  for  damages,  re- 
serving to  defendant  his  right  of  action  for 
any  damages  caused  by  the  wrongful  Issuing 
of  the  writs  and  the  seizure.  The  plaintiffs 
appealed.  Defendant,  in  answer  to  the  ap- 
peal, prayed  that  plaintiffs'  entire  demand 
bo  rejected;  that  the  contract  referred  to 
In  the  pleadhigs  be  avoided  and  set  aside 
on  his  (defendant's)  demand,  and  not  on 
that  of  plaintiffs;  that  he  have  Judgment 
for  damages  as  prayed  for  in  reconvention, 
and  that  the  costs  of  both  courts  be  cast 
upon  the  plaintiffs. 

Both  sides  having  asked  the  setting  aside 
of  the  contract,  the  Judge's  action  in  doing 
ao  was  correct.  The  only  question  touching 
this  action  is  as  to  the  party  at  whose  in- 
stance the  avoidance  must  be  properly  held 
to  have  been  made.  Defendant  contends, 
as  we  have  Just  said,  that  the  contract 
should  have  been  set  aside  on  his  prayer. 
The  avoidance  of  the  contract  finds  the  par- 
ties in  this  situation:  Defendant  has  re- 
ceived from  the  plaintiffs  a  quantity  of  mov- 
ables, which  he  still  holds  and  owns.  He 
lias  received  from  them  over  $2,000.  By 
common  consent  and  understanding  $500  of 
this  sum  were  applied  by  defendant  to  his 
household  expenses.  The  balance  was  ex- 
v.l5so.no.4 — 7 


pended  by  him  deadening,  cutting,  and  haul- 
ing timber  on  bis  land  to  the  banks  of  the 
l>ayou.  The  number  of  trees  deadened,  cut, 
and  hauled  and  now  in  his  possession  is  rep- 
resented by  ovw  200,000  feet  of  timber  in  the 
bayou  on  his  land  and  on  the  bayou  banks. 
The  number  of  deadened  trees  still  stand- 
ing on  his  lands  is  about  3,000.  This  is  the 
defendant's  position.  Plaintiffs,  on  the  oth- 
er hand,  have  up  to  date  paid  out  the  money 
and  furnished  the  supplies  mentioned,  and 
not  only  have  not  received  anything  by  way 
of  return,  but  are  confronted  with  a  large 
claim  for  damages.  We  have  examined  the 
record  with  great  care,  to  see  whether  this 
unequal  condition  of  affairs  was  brought 
about  by  the  conduct  of  the  plaintiffs  them- 
selves. It  will  serve  no  good  purjiose  to 
enter  minutely  into  the  testimony.  It  suf- 
fices to  say  that.  In  our  opinion,  defendant's 
complaints  are  not  only  without  weight,  but, 
on  the  contrary,  his  course  has  been  unjusti- 
fiable, and  his  demands  umreosonable.  'There 
is  nothing  in  the  contract  to  warrant  defend- 
ant in  the  pretension  that  plaintiffs  were 
to  continue  to  furnish  him  with  money,  and 
supplies  eith»-,  until  he  should  have  deaden- 
ed enough  trees  on  his  land  to  furnish  5,000,- 
000  feet  of  timbar,  or  until  he  should  have 
done  this,  and  should  besides  have  cut  and 
hauled  the  same  to  the  bayou.  With  over 
200,000  feet  of  timbffl-  on  the  banks  of  the 
bayou  ready  for  measurement  and  shipment 
(the  product  of  the  advances  made  by  the 
plaintiffs),  defendant  was  not  warranted  In 
attempting  to  hold  on  to  the  same  on  the 
ground  that  plaintiffs  had  ceased  to  make 
advances  under  the  contract  The  contract 
Is  indefinite  both  as  to  the  quantity  of  tim- 
ber which  defendant  was  to  famish  and  the 
money  and  supplies  plaintiffs  were  to  ad- 
vance, but  it  was  clearly  In  contemplation  of 
the  parties  that  the  furnishing  of  the  latter 
and  the  delivery  of  the  timber  were  to  go  on, 
if  not  simultaneously  at  least  with  reason- 
able relation  one  to  the  other.  While  it 
might  have  suited  the  defendant  to  continue 
indefinitely  to  deaden  trees  without  dellv- 
Ing  timber,  this  certainly  would  not  have 
suited  the  plaintiffs,  whose  outlays  were 
made  with  refer«ice  to  prompt  returns.  We 
think  plaintiffs  did  all  that  they  could  have 
been  expected  to  have  done  in  the  way  of 
advances.  The  personal  Judgment  in  their 
favor,  and  that  rejecting  defendant's  claim 
for  damages  undw  the  contract,  must  stand. 
Plaintiffs'  object  in  taking  the  appeal  was 
to  obtain  a  reversal  of  that  portion  of  the 
judgment  dissolving  the  sequestration  and 
reserving  to  defendant  a  right  of  action  for 
damages  caused  by  the  wrongful  issuance 
of  the  writ  of  sequestration,  and  to  obtain  a 
Judgment  in  this  court  sustaining  and  main- 
taining the  sequestration.  We  concur  with 
the  district  court  In  its  omiduslons  that 
plalntiffB'  claim  is  to  extent  of  $1,734.23  se- 
cured by  privilege  upon  the  logs,  but  we  do 
not  think  that  the  prlvilese  strikes  and  cov- 
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era  the  timber  Tvheels,  the  oxen,  or  the  diatn 
dogs.  These  articles  are  themselves  part 
of  the  supplies  for  the  famishing  of  which 
we  have  recognized  a  privilege  on  the  logs. 
See  McRae  v.  Els  Creditors,  16  La.  Ann.  806. 
The  district  judge  does  not  state  upon  what 
ground  he  dissolved  the  sequestration. 
There  was  no  motion  made  to  dissolve  It 
The  affidavit  seems  to  be  In  doe  form,  and 
the  allegations  of  the  petition  appear  suffi- 
cient to  justify  the  writ.  Johnston  v.  John- 
ston, 13  La.  Ann.  581.  Defendant  does  not 
present  to  this  court  any  reasons  going  to 
show  error  In  the  order  for  the  sequestra- 
tion, and  we  think  it  should  have  been  main- 
tained as  to  the  logs,  though  not  as  to  the 
other  movables,  which,  as  we  have  stated, 
were  not  struck  by  privilege.  For  the  rea- 
sons herein  assigned,  it  is  ordered,  adjudged, 
and  decreed  that  the  judgment  appealed 
from  be  reversed  and  set  aside  in  so  far  as 
it  dissolved  the  sequestration  issued  in  this 
case  and  reserved  to  defendant  a  right  of 
action  for  any  damages  caused  by  the 
wrongful  Issuance  of  the  writ  of  sequestra- 
tion. It  is  further  ordered,  adjudged,  and 
decreed  that  the  judgement  be  amended  in 
so  far  as  it  recognizes  a  privilege  upon  the 
timber  wheels,  the  oxen,  and  the  chain  dogs; 
the  privilege  claimed  on  the  said  movables 
being  hereby  denied.  It  is  further  ordered, 
adjudged,  and  decreed  that  the  writ  of  seq- 
uestration which  issued  h»eln  be,  and  the 
same  is,  sustained  and  maintained  upon  the 
property  sequestered,  except  as  to  the  tim- 
ber wheels,  the  oxen,  and  the  chain  dogs, 
and  the  said  sequestration  is  reinstated.  It 
is  further  ordered,  adjudged,  and  decreed 
that  the  judgment,  except  as  to  the  particu- 
lars hereinabove  amended  and  reversed,  be, 
and  the  same  is  hereby,  affirmed. 


(40  lA.  Ann.  798) 

BTATB  V.  BAKKBR.     (No.  11,60&) 

(Supreme   Oonrt   of   Louisiana.     April  23, 

ISdl) 

COMPETKIOT  OF  JURT— HojnOlDB  —  EVIDBNOB  OT 

Threats. 

1.  Two  of  the  jurors  drawn  for  the  term  de- 
posed, on  their  voir  dire,  that  they  would  not 
oonvict  on  circomgtantlal  evidence.  They  were 
properly  ordered  to  stand  aside. 

2.  The  trial  judge  committed  no  error  In 
excluding  jnrora  from  the  panel  who  were  un- 
willing to  convict  on  legal  evidence. 

3.  The  trial  judge  ruled  that  the  evidence 
did  not  prove  that  the  deceased  made  a  hos- 
tUe  demonstration  against  the  accused.  The 
required  foundation  not  haying  been  laid,  proof 
of  communicated  threats  by  the  deceased 
against  the  accused  was  not  admissible  to  re- 
but malice,  and  reduce  the  grade  of  the  offense. 
The  McNedy  Case,  34  La.  Ann.  1022,  and  the 
Cooper  Cttte,  82  La.  Ann.  1085,  cited  as  in 
point,  were  dependent  apon  particular  facts  and 
drcnmstances,  not  involved  in  this  case. 

4.  Questions  of  law  previously  passed  upon 
were  reiterated  in  the  motion  for  a  new  trial. 
The  questions  of  law  were  decided.  Those 
purely  of  fact  are  not  reviewable  on  appeal. 

(Syliabns  by  the  Court) 


Appeal  from  district  court,  parish  of  St 
Landry;  W.  C.  Perrault  Judge. 

Lucius  Barker  was  convicted  of  murder, 
and  appeals.   Affirmed. 

John  N.  Ogden,  for  appellant  M.  J.  Gon- 
ningham,  Atty.  Gen.,  and  B.  B.  Du  Buisson, 
Dist  Atty.,  for  the  State. 

BRBAUX,  J.  The  accused  was  indicted 
for  murder.  From  a  sentence  of  the  court 
based  on  a  verdict  of  a  jury  cMivictlng  him 
of  the  crime  charged,  without  capital  pun- 
ishment, he  has  taken  this  appeal.  He  com- 
plains of  error  in  the  mlings  of  the  trial 
Judge. 

Ordering  Two  of  the  Jurore  to  Stand  Aside. 

The  first  bill  of  exceptions  contains  the 
recital  that,  while  impandhog  the  jury,  two 
of  the  regular  jurora  were  ordered  by  the 
court  to  stand  aside  because  they  stated, 
when  examined  on  their  voir  dire,  that  they 
would  not  convict  on  circumstantial  evi- 
dence: "that  almost  immediately  after  they 
were  told  to  stand  aside,  and  before  they 
had  left  the  courthouse,  the  accused,  through 
his  counsel,  announced  to  the  court  that  cir- 
cumstantial evidence  would  cut  no  figure  in 
the  case,  as  accused  admitted  the  killing 
and  pleaded  justification,  and  requested,  as 
of  right,  that  said  two  jurors  be  called  back," 
and  pronounced  competent.  The  following 
are  tiie  grounds  of  refusal,  forming  part  of 
the  bill  of  exceptions:  "(1)  Because  a  juror 
who  will  not  convict  on  circumstantial  evi- 
dence. In  a  capital  case,  is  incompetent  (2) 
Because  no  injury  resulted  to  defendant  in 
consequence  of  the  juror  being  ordered  to 
stand  aside;  his  right  being  <Hie  of  rejection, 
and  not  one  of  selection.  (3)  Because  the 
discretion  vested  in  the  court  in  such  mat- 
ters is  not  reviewable,  in  the  absence  of  in- 
justice." 

The  court's  ruling  in  ordering  these  jurors 
to  stand  aside  had  something  about  it  of 
the  final.  Large  discretion  is  necessarily  in- 
trusted to  the  trial  judge,  in  selecting  jurors. 
In  entering  the  order  discharging  the  jurors 
from  service  <«  the  panel  in  this  case,  there 
was  no  violation  of  law.  The  number  to 
select  from  was  not  thereby  Illegally  re- 
duced. "It  is  a  settied  rule  of  practice  that 
some  prejudice  to  the  appellant,  resulting 
from  the  rulings  of  the  trial  court  in  organiz- 
ing the  jury,  or  at  least  some  infringement  of 
statutory  provisions  relating  thereto,  must 
be  shown,  before  an  appellate  court  will  re- 
view the  proceedings  of  the  court  below." 
Thomp.  M.  Jot.  p.  297.  No  prejudice  to  Hie 
appellant  is  showq.  The  trial  court  commits 
no  error  in  excluding  a  juror,  on  his  voir 
dire,  who  is  unwilling  to  be  governed  by  the 
rules  of  evidence  adopted  for  the  proper  trial 
of  cases,  and  the  maintenance  of  public  jus- 
tice. There  are  very  few  cases  in  which  all 
the  evidence  is  pturely  positive.  There  anould 
be  a  verdict  of  conviction  whenever  there  Is 
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legal  evidence  establishing  the  gnflt  of  the 
accused.  Circumstantial  evidence  Is  legal 
evidence,  and  a  juror  subjects  himself  to  a 
discharge  who  wlH  not  convict  on  legal  evi- 
dence. 

Overt  Act  and  Communicated  Threats. 

The  second  bill  of  exceptions  was  taken  to 
the  court's  ruUhg  on  the  following  state  of 
facts:  During  the  progress  of  the  trial  a 
witness  testified  that,  at  the  moment  of  the 
difficulty,  he  saw  the  deceased  making  a 
motion  as  If  to  draw  a  pistol  on  the  accused. 
The  accused,  through  his  counsel,  sought  to 
sustain  the  credibility  of  his  testimony  by 
the  evidence  of  a  number  of  highly-reputable 
witnesses,  of  the  neighborhood,  who  testified 
that  hla  character  for  truth  and  veracity 
was  good.  A  codefendant  of  the  accused 
himself  testified  that  they  saw  the  deceased's 
motion  as  If  to  draw  a  pistoL  The  ac- 
cused also  sought  to  sustain  his  credibility 
by  evidence  of  good  character  for  truth,  tes- 
tified to  by  a  number  of  witnesses  of  stand- 
ing In  the  community.  This  evidence  was 
followed  by  the  offer  to  prove  that,  a  short 
time  before  the  homicide,  threats  had  been 
made  by  the  deceased  against  the  accused; 
that  these  threats  had  been  communicated, 
to  the  accused.  The  contention  on  the  part  of 
the  defense  was  that  the  overt  act  had  been 
proved;  that  the  testimony  of  cummunlcated 
threats  was  admissible  to  rebut  the  pi^esump- 
tlon  of  ntalice  charged,  and  to  reduce  the 
tgra.Ae  of  homicide.  The  trial  judge  excluded 
the  testimony  "because,  in  the  opinion  of  the 
court.  It  was  proved  beyond  a  reasonable 
doubt  (by  a  preponderance  of  evidence)  that 
the  deceased  made  no  hostile  demonstration 
<h:  overt  act  towards  the  accused  at  the  mo- 
ment of  the  shooting,  the  evidence  showing 
that  the  accused  fired  on  the  deceased,  striking 
him  In  the  back,  whilst  deceased  was  In  con- 
flict with  the  brother  of  the  accused,— being 
on  the  ground,  and  the  deceased  holding  him 
down." 

The  testimony  of  the  witnesses  Is  not  be- 
fore ns.  We  hare,  for  the  purpose  of  the 
ruling,  the  statements  forming  part  of  the 
bills  of  exceptions.  They  are  direct  and  pos- 
itive that  there  was  no  overt  act  by  the  de- 
ceased against  the  accused.  That  method  of 
bringing  up  the  proof  for  review  has  been 
followed  In  a  number  of  cases,  and,  In  the 
absence  of  the  testimony  showing  error  on 
the  part  of  the  trial  judge.  It  has  been  re- 
peatedly held  that  his  findings  of  the  facts 
in  this  respect  shaU  be  taken  as  true.  The 
questions  are  of  fact  and  law.  The  point  of 
law  can  arise  for  review  only  after  all  the 
facts  upon  which  it  Is  dependent  have  been 
submitted  for  our  decision.  Whenever  the 
facts  are  incomplete,  of  the  overt  act,  under 
well-established  jurisprudence,  we  must  give 
weight  to  the  summary  or  conclusions  of  the 
trial  jadge.  In  the  case  at  bar  the  accused 
urges  that  his  testimony,  that  of  a  bystander 
during  the  difficulty,  and  of  his  codefendant, 


are  more  than  equivalent  to  the  statement 
of  the  trial  judge,  based  on  the  testimony  of 
a  number  of  witnesses  who  were  also  pres- 
ent at  tlie  difficulty.  Until  a  feasible  meth- 
od is  devised  to  bring  up  for  review  on  ap- 
peal all  the  testimony,— that  In  behalf  of  the 
accused  to  prove,  and  that  c.  the  state  to 
disprove  the  overt  act,— this  court  must  fol- 
low the  well-established  precedents.  The 
principle  was  stated  in  the  case  of  State  v. 
Harris,  45  La.  .4.nn.  842,  13  South.  199.  In 
the  case  of  State  v.  Christian,  44  La.  Ann.  954, 
11  South.  589,  the  doctrine  announced  pre- 
viously In  a  number  of  cases  was  reaffirmed, 
"wherein  it  is  declared  that  whether  or  not 
a  proper  foundation  has  been  laid  for  the 
Inti-oduction  of  evidence  of  the  dangerous 
character  of  the  deceased  Is  a  matter  to  be 
decided  by  the  trial  court,  whose  rulings  In 
such  matters  will  not  be  reversed  unless 
maaifestly  erroneous."  In  State  v.  Wilson, 
43  La.  Ann.  841,  9  South.  490,  the  same 
principle  Is  announced.  In  State  ▼.  Cos- 
grove,  42  La.  Ann.  754,  7  South.  714,  the  trial 
judge  stated  that  "the  only  overt  act  proved 
against  deceased  at  or  about  the  time  of  the 
killing  consisted  In  his  having  shaken  his 
finger.  •  •  •  That  statement  does  not  dis- 
close any  ovort  act  on  the  part  of  the  de- 
ceased as,  taken  in  connection  with  the  prior 
threats,  justifies  the  defendant  In  believing 
that  the  deceased  was  then  and  there  about 
to  carry  the  threats  into  execution,  and  that 
his  life  was  In  such  apparently  Imminent 
danger  as  to  justify  him  in  taking  his  ad- 
versary's. To  the  same  effect  is  State  v. 
Brooks,  39  La.  Ann.  821,  2  South.  498.  In 
State  V.  Spell,  3^  La.  Ann.  22,  the  following 
emphatic  language  is  employed:  "We  will 
not  do  the  injury  to  the  district  judges  of  the 
state  of  supposing,  with  counsel  for  the  ac- 
cused, that  any  one  of  them  can  be  found  so 
devoid  of  all  sense  of  duty  as  to  secure  con- 
viction of  an  accused  by  designedly  exclud-  . 
lug  testimony  which  might  be  favorable  to 
him.  If  there  be  such  a  judge,  his  case 
should  be  dealt  with  in  other  proceedings, 
for  which  the  constitution  has  made  ample 
provision.  •  •  •  The  rule  laid  down  In 
the  Ford  Case  [37  La.  Ann.  44S]  was  not 
without  precedent,  and  It  has  been  subse- 
quently followed  by  this  court;"  citing  State 
y.  Labuzan,  37  La.  Ann.  490;  State  v.  Jan- 
vier, Id.  644.  The  court.  In  all  those  cases, 
held  that  the  question  was  exclusively  with- 
in the  discretion  of  the  trial  judge.  In 
State  V.  Kervin,  37  La.  Ann.  784,  the  court 
says,  when  passing  upon  the  point:  "The 
ruling  of  the  judge  was  not  arbitrary,  but 
was  the  exercise  of  a  sound  legal  discretion, 
based  upon  a  careful  review  of  the  whole 
evidence;  and,  when  that  Is  the  case,  we  are 
bound  to  take  his  ruling  as  conclusive."  In . 
State  V.  Jaclcson,  33  La.  Ann.  1087,  the  court 
confined  the  consideration  of  the  dangerous 
character  of  the  deceased,  as  a  groimd  of 
defense,  to  the  facts  as  stated  In  the  bills  of 
exception.    In  passing  from  this  point,  we 
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desire  to  state  that  conclusions  and  state- 
ments will  not  prevail  against  testimony  la 
behalf  of  defendant  showing  inconsiderate 
ruling.  The  proof  of,  and  extracts  from,  the 
testimony  oi  the  witnesses  relied  upon  as 
justifying  a  conclusion  or  statement  should 
be  incorporated  by  the  trial  Judge  In  the  bill 
of  exceptions. 

To  Reduce  the  Grade  of  the  Homicide. 

it  not  admissible  to  show  that  the  defend- 
ant had  reason  to  believe  that  he  was  in 
imminent  danger  of  bodily  harm,  and  that  a 
hostile  demonstration  on  the  part  of  the  de- 
ceased Justified  him  in  the  killing,  the  coun- 
sel for  the  defendant  argues  that  it  was  ad- 
missible to  rebut  the  presumption  of  malice 
sought  to  be  proved  against  his  client,  in  or- 
der to  reduoe  the  grade  of  the  homicide. 
Having  concluded  that  the  testimony  was 
not  admissible  to  justify  the  killing,  as  con- 
tended, we  will  consider  the  next  proposi- 
tion,—that  relating  to  reducing  the  crime 
charged  from  murder  to  manslaughter.  As 
an  independent  proposition,  the  accused  can- 
not, under  the  law.  In  order  to  rebut  the  pre- 
sumption of  malice,  and  to  mitigate  the  of- 
fense charged,  be  p^mitted  to  introduce 
evidence,  on  a  well-grounded  objection  that 
foundation  had  not  been  laid  to  enable  him 
to  prove  communicated  threats.  The  cases 
to  which  we  axe  referred  are  exceptional  In 
this  respect  The  state  has  been  permitted 
to  prove  actions  and  declarations  of  the  ac- 
cused which  had  preceded  the  homicide,  for 
the  purimse  of  showing  premeditation  and 
malice.  Thus,  in  the  cited  case  of  State  v. 
McNeely,  34  La.  Ann.  1022,  the  accused.  In 
the  morning,— a  number  of  hours  prior  to  the 
homicide,- had  shot  at  the  deceased.  This, 
by  the  court,  was  permitted  to  be  proved,  to 
establish  malice.  The  facts,  in  this  respect, 
bear  some  similarity  to  those  in  State  v. 
Cooper,  32  La.  Ann.  1085.  The  court  express- 
ly states,  in  the  McNeely  Case,  that  the  rul- 
ing was  confined  to  the  facts  and  circum- 
stances of  that  case.  The  organ  of  the  court 
in  the  latter  case  was  thb  organ  of  the  court 
In  the  Spell  Case,  in  which  the  principle  was 
announced  that  the  question  of  overt  act  and 
proof  of  communicated  threats  was  largely 
within  the  jurisdiction  of  the  trial  judge, 
thus  emphasizing  the  fact  that  the  decision 
in  the  McNeely  Case  was  dependent  upon 
the  particnlar  facts  and  circumstances  of 
that  cassv  In  the  case  at  bar,  the  record 
does  not  disclose  that  the  state  sought  to 
prove  prior  acts  or  declarations  of  the  ac- 
cused, in  order  to  show  malice  on  his  part 
We  are  stricUy  confined  to  a  consideration 
of  the  f&cts,  as  stated  in  the  bills  of  excep- 
tion signed  by  the  judge.  They  establish 
that  there  was  a  fight  during  which  the  ac- 
cused killed  the  deceased.  It  is  not  shown 
that  any  testimony  of  acts  or  declarations 
prior  to  the  difficulty  which  resulted  in  the 
killing  was  admitted.  To  rebut  the  malice 
charged,  under  these  circumstances,  the  ac- 


cused cannot  be  permitted  to  prove  commu- 
nicated threats  from  deceased,  without  hav- 
ing first  laid  the  foundation  requisite  by 
proving  an  overt  act  of  the  deceased  against 
the  accused.  The  general  rule  upon  that 
subject  Is  established  by  a  number  of  de- 
cisions. The  case  at  bar  falls  entirely  with- 
in the  general  rule. 

Motion  for  a  New  Trial. 

On  the  motion  for  a  new  trial  it  is  urged 
that  on  the  preliminary  examination  the 
court  admitted  the  accused  to  ball,  for  the 
reason  that  malice  had  not  been  shown; 
that  having,  on  preliminary  examination, 
pronoimced  th-j  offense  manslaughter,  he 
should  not  have  refused  to  admit  the  evi- 
dence, which,  in  all  probability,  had  caused 
the  jury  to  reach  the  same  conclusion.  It 
is  also  stated  on  behalf  of  the  accused.  In 
the  bill  of  exception  to  the  overruling  the 
motion  for  a  new  trial,  that  there  were  ir- 
regularities on  the  trial  prejudicial  to  the 
accused.  The  trial  judge  incorporates  the 
statement  in  the  bill  that  the  accused  was 
admitted  to  ball,  after  preliminary  examina- 
tion, on  a  dilferent  state  of  facts  from  that 
proved  on  the  trial,  and  that  no  irregulari- 
ties came  within  the  knowledge  of  the  court 
The  question  of  law  relates  to  the  admissi- 
bility of  testimony  to  prove  communicated 
threats  by  the  deceased  against  the  accused. 
They  were  decided  in  passing  on  other  bills 
In  this  case,  before  reaching  the  motion  for 
a  new  triaL  The  questions  of  facts  present- 
ed by  his  motion  for  a  new  trial  are  not  re- 
viewable by  this  court 

There  were  other  grounds  of  defense 
brought  up  by  bills  of  exceptions  In  the 
record.  Counsel  for  the  accused.  In  his  care- 
fully prepared  brief,  has  not  presented  any 
argument  in  their  support  We  presume 
that  they  were  abandoned  by  the  defense. 
We  have  nevertheless  given  them  considera- 
tion, and  concluded  that  they,  also,  present  no 
ground  to  reverse  the  action  of  the  district 
court   Judgment  afilrmed. 


(4S  la.  Ann.  711) 
JOHNSON  V.  CITY  OF  NEW  ORLEANS. 
(No.  U,401.) 
(Snpreme  Court  of  Louisiana.    April  9,  1894.) 
Claim  JlOaikst  Citt— Form  ov  Judohbkt. 
Holders  of   claims   against  the  dty  of 
New  Orleans,  by  the  laws  and  ordinances  under 
which  the  claims  were  created,  entitled  to  pay- 
ment only  from  and  ont  of  the  funds  appropri- 
ated to  payment  of  such  claims,  are  not  entitled 
to  an  absolute  judgment  against  the  dty.    City 
Charter,  Acts  1882,  {  64  (Sess.  Acts,  p.  35):  Act 
No.  38  of  1879  (Sess.  Acts,  p.  57);  Creole  Steam 
Flre-Bnrine   Co.    t.   City  of   New   Orleans,   3 
South.  177,  39  La.  Ann.  981:  Fernandez  v.  City 
of  New  Orleans,  7  South.  57,  ^  La.  Ann.  3; 
Newgass  v.  City  of  New  Orleans,  7  South.  565, 
42  La.  Ann.  164. 
(Syllabus  by  the  Court) 

Appeal  from  civil  district  comrt,  parish  of 
Orleans;  Thomas  0.  W.  Ellis,  Judge. 
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Action  by  A.  L.  Johnson  against  the  dty 
of  New  Orleans.  From  a  judgment  for  plain- 
tiff, be  appeals.    A£armed. 

John  Q.  Flynn,  for  appeUant  Lawrence 
O'Donnell.  Asat  (My  Atty.,  and  B.  A. 
O'Snlliyan,  City  Atty.,  for  appdlee. 

MILLER,  J.  The  plalntlft  snes  as  the 
holder,  by  transfers,  of  certain  claims  against 
the  city  of  New  Orleans,  created  under  vari- 
ous ordinances  appropriating  the  funds  to 
be  derived  from  taxes  to  various  objects  of 
municipal  expenditure.  The  relief  sought  is 
an  absolute  judgment  against  the  city,  bear- 
ing Interest  The  answer  of  the  city  Is  the 
general  issue.  The  Judgment  of  the  lower 
court  recognised  the  plaintlfr  as  owner  of  the 
claims,  and  decreed  the  judgment  claimed  in 
the  petition.  From  that  judgment,  plaintiff 
appeals. 

The  dty  of  New  Orleans  is  provided  with 
a  limited  power  of  taxation.  It  is  required, 
at  the  beginning  of  the  flscal  year,  to  adopt 
a  budget  of  the  anticipated  revenues  and  ex- 
penses of  the  coming  year;  and,  as  the  reve- 
nues are  ccdlected,  they  arc  credited  to  the 
accounts  conforming  to  the  appropriations  in 
the  budget  The  certificate  or  warrant  cred- 
itors of  the  city,  i.  e.  those  Qiat  become  cred- 
itors from  the  fiict  that  the  money  is  not  on 
band,  derived  from  the  revenues,  to  pay  them 
when  the  debt  is  created,  are  apprised  by 
the  law  and  by  the  <H^naiice8  of  the  city 
tliat  they  are  to  be  paid  from,  and  only  out 
of,  the  revenues  appropriated  for  the  pay- 
ncent  of  the  claim  held  by  the  creditor;  and 
the  creditors  are  further  apprised  that  the 
elaima  they  hdd  are  not  payaUe  until  there 
are  revenues  realized,  and  placed  to  the  cred- 
it of  the  account  against  which  the  claims 
are  to  be  charged.  In  no  sense  is  the  holder 
of  such  claims  a  g^ieral  creditor  of  the  city. 
He  is  a  creditor  with  his  payment  confined 
to  a  paiUcnlar  fund,  when  realized.  S>very 
ordinance  produced  in  this  case  to  fortify 
jklaintlfl'a  demand  announces  that  the  appro- 
priations to  pay  the  claims  on  which  he 
sues  are  not  payable  until  there  is  money 
in  the  city  treasury,  derived  from  the  coUec- 
tioBs  of  the  public  revenues,  to  the  credit 
of  the  appropriate  fund,  L  e.  that  from  which 
the  creditor  is  entitled  to  be  paid.  What- 
ever the  character  of  the  obligation,— wheth- 
er warrant  certificate,  or  daim,  original  or 
transferred,— it  has  Impressed  upon  it  ibii 
specific  and  limited  right  of  payment;  and 
subject  to  that  limitation  the  plaintiff  ac- 
quired the  claims  on  which  he  sues.  1  Dill. 
Hun.  Corp.  f  457;  Creole  Steam  Fire-Engine 
Co.  V.  City  of  New  Orleans,  88  La.  Ann.  981, 
8  South.  177;  Ua.jor  v.  Ray,  19  Wall.  477. 
It  has  occurred,  and  doubtless  is  the  case  now, 
that  there  Is  a  large  amount  of  unpaid  claims 
against  the  city,  payable  out  of  appropria- 
tions of  past  years:  This  is  due  to  the  short- 
ages in  the  collections  of  taxes,  and  perhaps 
other  causes.    The  plaintiff,  it  is  presumed. 


is  the  sufferer,  with  oihers,  from  the  ab- 
sence of  funds  in  the  treasury  to  pay  him. 
Hence,  his  appeal  to  the  court  to  change  the 
character  of  his  debt  and  give  him  an  ab- 
solute judgment  against  the  dty,  with  inter- 
est It  is  manifest  he  is  entitled  to  no  such 
relief.  Holders  of  daima  against  the  city, 
of  the  character  of  those  hdd  by  plaintiff, 
payable,  as  they  are,  when  the  funds  appli- 
cable to  their  payment  are  in  the  treasury, 
are  entitled  to  no  interest,— at  least,  not  un- 
less there  are  such  funds  on  hand.  The 
question  of  interest  cannot  be  deemed  open. 
Creole  Steam  Flre-Englne  Co.  v.  City  of  New 
Orleans,  39  La.  Ann.  981,  3  South.  177;  Fer- 
nandez V.  City  of  New  Orleans,  42  La.  Ann. 
3,  7  South.  57.  We  are  not  called  on  to  de- 
termine whether  there  is  any  right  of  action 
on  such  daims  imless  there  are  funds  to 
pay  them,  the  appeal  being  by  plaintiff  only. 
It  is  therefore  ordered,  adjudged,  and  decreed 
that  the  judgment  of  the  lower  court  be  af- 
firmed, with  costs. 


(M  La.  Ann.  760) 
OAWTHON  V.  KQIBELL  et  al.    (No.  11^74.) 
(Supreme  Co\at  of  Louisiana.     Jan.  15,  1894.) 
C!oi.Li.Tioi7  OF  Heir— Void  Donation— Confirma- 
tion— Amendment  of  Plb.vdino. 

1.  An  amended  answer  is  permitted  when 
it  amplifies  a  general  denial,  and  enumerates 
the  reasons  why  plaintiff  should  not  recover, 
and  does  not  change  the  relief  prayed  for  in  the 
original  answer,  and  is  really  in  the  further- 
ance of  justice. 

2.  An  heir  to  whom  a  slave  has  been  do- 
nated is  bonnd  to  collate  the  value  of  the  slave, 
notwitlistandinK  he  was  emandpated. 

3.  The  heir  who  accepts  a  donation,  and 
takes  possession  of  the  property,  cannot  repu- 
diate the  title  under  which  he  holds  said  prop- 
erty, retain  the  same,  and  claim  exemption 
from  the  obligation  of  collating. 

4.  The  donation  may  be  null,  as  not  t>e- 
ing  in  conformity  to  law  regulating  tlie  man- 
ner by  which  it  should  be  executed,  yet  the  in- 
formality, per  se,  of  the  act  cannot  be  nr^ed 
by  the  donee  to  the  prejudice  of  the  other  heirs. 

On  Rehearing. 

1.  The  grandson,  it  is  claimed,  owed,  as  a 
collation,  to  the  succession  of  his  grandfather, 
the  value  of  a  slave.  The  only  evidence  offered 
in  support  of  the  title  by  donation  was  a  re- 
cdpt  under  private  signature,  signed  by  his 
mother,  in  Iwl,  who  acknowledged  receipt  of 
the  slave  from  her  father,  who  was  the  grand- 
father of  plaintiff.  The  donation  was  null  for 
matters  of  form.  The  validity  was  not  cured 
by  the  delivery  of  the  slave. 

2.  A  donation  inter  vivos  of  real  property, 
null  for  want  of  form  prescribed  by  law,  can- 
not be  confirmed  by  the  donor,  years  after  the 
death  of  the  donee,  and  after  the  slave  donated 
had  l)een  emancipated.  The  confirmative  act 
consists  of  the  donor's  testimony  in  a  suit  inter 
alias,  to  the  effect  that  he  had  made  the  dona- 
tion. 

3.  The  grandfather's  testimony  was  not 
given  with  the  view  of  confirming  the  donation, 
or  with  the  intention  of  charging  his  grandson 
with  the  value  of  the  slave. 

4.  The  grandson  does  not  owe  collation,  as 
he  (nor  Iiis  mother)  never  had  title  to  the  slave. 

5.  Ihe  judgment  of  the  district  court  is  an- 
nulled, in  order  that  settlement  may  b«  made 
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with  plaintiff  witlioat  deducting  from  bla  por- 
tion any  amount  claimed  as  collation  for  the 
yalne  of  the  slave.     The  case  is  remanded. 
(Syllabus  by  the  Court) 

Appeal  from  district  court,  parish  of  Clai- 
borne;  Allen  Barksdale,  Judge. 

Action  by  John  K.  Caw  then  against  Wil- 
liam E.  Klmb^  and  othws.  From  a  Judg- 
ment for  defendants,  plaintiff  appeals.  Se- 
■Tersed. 

John  A.  Richardson,  for  appellant.  Jod 
W.  Holbert,  for  appdlees. 

McENERT,  J.  John  Kimbell  was  twice 
married.  By  the  first  marriage,  there  were 
five  children;  by  the  second,  four.  The  first 
wife  died  in  1851,  and  the  second  marriage 
was  celebrated  In  May,  1853.  John  Kimbell 
died  in  1888,  leaving  the  second  wife  sur- 
TiTlng.  Emily  Kimbell,  issue  of  the  first 
marriage,  married  A.  T.  Cawthon.  Joim  R. 
Cawthon,  the  plaintiff,  is  the  issue  of  this 
marriage.  His  mother  died  in  1861;  and 
his  father,  in  1863.  The  plaintiff  Institutea 
this  suit  against  the  surviving  widow  and  the 
heirs  of  the  second  marriage,  alleging  that 
John  Kimbell,  his  grandfather,  brought 
2,800  acres  of  land,  and  some  lots  in  the 
town  of  Homer,  and  some  personal  property, 
into  the  second  community,  which  was  his 
grandfather's  separate  property,  and  valued 
at  $13,450,  and  as  heir  of  John  Kimbell  to 
one-eighth  of  aU  this  property,  and  one-8ix< 
teenth  of  the  personal  property  acquired  dur- 
ing the  second  community,  and  in  his  suc- 
cession at  the  time  of  his  death.  His  cme- 
^ghth  interest  is  valued  at  $1,905.  There 
was  a  partition  of  the  property  among  the 
heirs  of  John  ElimbeU  by  the  second  mar- 
riage. This  partition  is  attacked,  and  there 
is  a  prayer  for  it  to  be  declared  null  and 
void,  and  that  the  land  be  restored  to  the 
succession  of  Jolm  Kimbell.  Tills  land,  it 
is  alleged,  embraced  1,500  acres,— the  bal- 
ance remaining  after  having  made  dona- 
tions to  his  chUdren,— and  which  the  second 
wife  and  the  fotu:  chUdren  by  the  second 
marriage  i>artitioned  among  themselves. 
He  prays  for  a  moneyed  Judgment  for  his 
interest  in  all  the  property,  with  5  per  cent 
Interest  from  the  death  of  John  Kimbell, 
his  grandfather,  in  default  of  returning  the 
property  to  the  succession.  In  answer  the 
defendants  admitted  plaintiff  is  the  heir  of 
John  Kimbell,  and  pleaded  a  general  denial, 
and  averred  that  he  had  no  interest  In  the 
succession  of  John  Kimbell,  as  he  had  re- 
ceived more  than  his  share  in  the  estate  of 
his  grandfather  during  his  lifetime,  and  that 
his  mother  had  been  settled  with  for  her 
share  in  the  estate  of  Cyntha  Kimbell,  her 
mother,  and  prayed  that  plaintifTs  demand 
be  rejected.  Before  the  case  was  set  for 
trial  the  defendants  filed  a  lengthy  amended 
answer,  amplifying  their  original  answer. 
This  amended  answ^  in  no  way  changes 
the  substance  of  the  original  answer,  but 


enumerates  the  reasons  why  plaintiff  should 
not  recover  by  alleging  that  the  land  claimed 
by  plaintiff  was  disposed  of  during  Jolm 
Kimbell's  lifetime;  that  the  personal  proper- 
ty perished  during  his  lifetime;  that  bis 
mother  had  received  an  advance  trom  the 
estate  of  John  Kimbell,  and  was  bound  to 
collate  the  same.  There  Is  no  aIlegatl<Hi  of 
any  fact  in  the  answer  that  could  not  be 
proved  under  the  original  answer.  It  does 
not  in  any  way  change  the  original  answer, 
and.  In  the  sound  discretion  'of  the  court. 
It  was  permissible,  in  the  furtherance  of 
Justice,  as  there  was  no  injury  to  plaintiff, 
or  prejudice  to  his  rights.  The  amended 
answa:  contains  allegations,  also,  that  are 
only  legal  inferences  from  facts  stated. 
There  was  Judgment  rejecting  plaintifl's  de- 
mand, and  he  has  appealed. 

The  statement  in  the  record  shows  that 
John  Kimbell  owned,  in  bis  lifetime,  2,000 
acres  of  land.  The  deeds  show  that  he  dis- 
posed of  1,715  acres,  but  there  was  error  as  to 
120  acres  in  the  description;  this  amount  not 
having  been  s(dd  or  parted  with.  This  left 
405  acres  on  band  at  his  death.  The  de- 
fendants, however,  admit  that  there  were 
469  acres  on  band  at  the  time  of  bis  death, 
which  was  partitioned  among  the  four  heirs 
and  widow.  The  movables  amounted  to 
$450.  He  gave  to  his  children,  exclusive  of 
amount  given  to  plaintifTs  mother,  $7,385. 
Add  to  this  the  amount  given  to  the  plain- 
tiff's mother,  the  sum  of  $1,500,  and  the 
value  of  the  land  and  the  personal  property, 
the  succession  amount  to  be  distributed 
would  be  the  sum  of  $11,302,— each  heir's 
share  being  $1,424,— which  shows  that  the 
plaintiff  has  received  more  than  his  portion 
of  his  grandfather's  succession. 

The  plaintiff  attacks  the  donatlMi  made 
to  his  mother  because  it  does  not  confmrm  to 
article  1536,  Rev.  Civ.  Code,  which  says  that 
"an  act  shall  be  passed  before  a  notary  pub- 
lic and  two  witnesses  of  every  donation  inter 
vivos  of  Immovable  property  or  incorprareal 
things,"  eta  The  real  contention  Is  in  rela- 
tion to  the  donation  of  the  slave.  The  act  of 
donation  is  as  follows: 

"Claibome,  La.  Received  of  John  Kimbell 
the  sum  of  seven  hundred  dollars  In  full  of 
my  interest  In  the  succession  of  my  mother, 
Cyntba  Kimbell,  deceased,  and  tbe  sum  of 
three  hundred  dollars  In  full  of  my  inter- 
est in  the  estate  and  succession  of  my  brother 
John  Randolph  Kimbell,  deceased,  and  the 
sum  of  fifteen  hundred  dollars,  to  wit,  a  tx>y, 
Billy,  at  thirteen  hundred  and  fifty,  and  one 
hundred  and  fifty  in  money,  to  be  charged 
to  me  from  John  Klmlwll,  as  his  property  in 
bis  succession  and  estate.  This  4th  day  of 
June,  A.  D.  1861.    Emily  KimbeU. 

"I  antborize  my  wife  to  sign  the  above, 
and  bind  herself.    A.  T.  Cawtbon." 

Tbe  above  receipt  shows  that  tbe  donatton 
was  executed,  and  therefore  accepted  by  the 
donee.     Rev.  Civ.  Code,  art  1541. 
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Ibe  plaintiff  contends  tbat  as  the  donor. 
In  bis  lifetime,  never  confirmed  this  dona- 
ti<x),  to  supply  the  defects  in  the  original 
act.  It  is  null  and  void,  and  no  title  to  the 
property  ever  passed  from  him.  Bo  far  as 
the  donee  is  concwned,  he  cannot  retain  the 
property,  and  attack  the  donation,  escaping 
the  obligation  of  accounting  for  the  same. 
Having  accepted  the  donation,  and  being  In 
possession  of  the  effects  donated,  as  to  him 
It  is  sertected.  In  the  case  of  GUlespie  v. 
Day,  19  La.  263,  it  was  held  that  where  the 
fath^'  made  a  verbal  donation  of  a  slave  to 
hia  son,  and  at  the  death  of  the  sou,  as  one 
of  the  members  of  a  family  meeting,  he  ad- 
vised that  the  property  be  sold  as  the  prop- 
erty of  the  minor  child  of  the  deceased,  he 
cannot  claim  back,  either  the  slave  or  the 
proceeds,  although  the  donation,  per  ae,  did 
not  divest  him  of  title.  In  the  instant  case, 
In  a  Judicial  proceeding,  the  grandfather  ac- 
knowledged the  donation  to  his  daughter  to 
the  property  donated,  in  order  to  confirm 
title  to  the  same  to  bis  grandson,  in  the  mat- 
ter of  his  tutorship.  We  think  the  principle 
enunciated  in  the  case  referred  to  appropri- 
ately applies  to  this.  But,  independent  of 
this,  the  rule  is  universal  in  Jurisprudence 
tbat  a  party  cannot  retain  the  thing,  and  re- 
pudiate the  title  by  whicb  he  holds  posses- 
sion of  it  Th»efore,  if  the  plaintiff  wants 
to  participate  in  the  succession  of  his  grand- 
tttther,  he  must  account  for  what  be  has  re- 
ceived as  an  advance  in  said  succession.  He 
cannot  retain  the  advance,  and  come  in  and 
participate,  and  thus  destroy  that  equality 
which  the  law  says  most  exist  among  the 
heirs.  The  emancipation  of  the  slave  did  not 
r^eve  the  plaintiff  from  the  obligation  to 
odlate  that  which  his  mother  had  received 
from  his  grandfather's  estate.  The  prop- 
a:ty— the  slave— was  inherited  by  him  from 
bis  mother,  and  was  a  part  of  his  estate 
when  she  died.  The  donation  of  the  slave 
was  made  In  pmrsuance  of  articles  1361  and 
1362  of  the  Code  of  1S25,  which  say:  "Art 
1S61.  When  slaves  have  been  given,  the 
donee  Is  not  permitted  to  collate  them  in 
kind;  he  is  boimd  to  collate  for  them  by  tak- 
ing less,  acceding  to  the  value  of  the  slaves 
at  the  time  of  tbe  donation.  Art  1362. 
Therefore  the  donation  of  slaves  contains  an 
absolute  transfer  of  tbe  rights  of  the  donor 
to  the  donee  in  the  slaves  thus  given.  They 
are  at  the  risk  of  tbe  d(Hiee,  who  is  bound  to 
support  their  loss  or  deterioration,  at  the 
same  time  be  profits  by  the  children  bom  of 
them;  and  if  tbe  donee  dispose  in  good  faith 
of  all  or  any  of  the  slaves,  the  action  of  re- 
vendicatlon  for  recovering  the  slaves  on  tbe 
part  of  bis  co-heirs  for  the  collation  due  to 
them,  will  not  lie  against  those  who  are  the 
purchasers  or  holders  of  tbe  slaves."  The 
donation  of  the  slave  invested  the  donee,  ab- 
solutely, with  title  to  him.  He  was  at  his 
risk,  and  he  must  collate  bis  value,  no  mat- 
ter in  what  mann»  tbe  donee  lost  him,— 


wbetba  bjr  sale,  deatb,  by  theft,  or  by 
emandpation.  But  this  is  not  longer  an 
open  qnestion.  The  Jurisprudence  on  this 
point  Is  firmly  fixed.  Slaves  donated,  and 
lost  by  emancipation  while  in  the  possession 
and  ownership  of  the  donee,  do  not  relieve 
the  donee  from  the  obligation  of  collating 
their  value.  Ventress  v.  Brown,  34  La.  Ann. 
457;  Succession  of  Halle,  40  La.  Aim.  335, 
8  South.  630;  Succession  of  Meyer,  44  La. 
Ann.  871,  11  South.  532.  We  find  no  error 
in  the  Judgment  appealed  from.  Judgment 
affirmed. 

On  Rehearing. 

(April  23,  1804.) 

BRBAUX,  J,  The  careful  attention  here- 
tofore given  to  this  case  relieves  us  from  tbe 
necessity  of  restating  all  the  facta.  We  will 
only  restate  those  facts  material  to  a  de- 
cision of  tbe  Question  remaining,— an  issue 
between  the  parties  to  the  suit  Counsel  for 
the  plaintiff  admits  that  all  the  points  in  the 
case  heretofore  decided  were  correctly  de- 
cided, except  one,  he  contends.  The  except- 
ed and  disputed  point  relates  to  the  alleged 
donation  of  a  negro.  In  the  year  1861  the 
mother  of  plaintiff,  authorized  by  her  hus- 
band, executed  a  receipt  for  tbe  slave, 
valued  at  $1,350,  and  $150  In  money,  as  an 
advance  upon  her  share,  to  be  accounted  for 
in  the  settlement  of  her  father's  succession. 
Her  father,  the  alleged  donor,  was  not  a 
party  to  the  receipt;  and  there  is  no  evi- 
dence, other  than  this  receipt,  of  an  intended 
donation.  The  defendants  plead  ratification. 
This  alleged  ratification  consisted  of  testi- 
mony by  plaintiff's  grandfather  given  in  a 
suit  brought  by  J.  A.  Cawthon  et  al.  v.  J.  E. 
Cawthon,  to  whicb  the  witness  John  Kim- 
bell,  the  said  grandfather,  was  not  a  party, 
and  In  which  none  of  the  Issues  of  tbe  case 
at  bar  were  Involved.  He  deposed  that  he 
held  the  receipt  In  question,  showing  that 
his  daughter  had  been  placed  in  possession 
of  the  slave  as  stated  in  the  receipt  The 
receipt  was  not  in  the  form  required  to  es- 
tablish a  donation  Inter  vivos  of  property  it 
Is  contended  was  donated.  It  is  elementary 
that.  In  a  donation,  form  is  of  the  essence, 
and  that  to  have  a  binding  force,  tbe  act 
shall  be  passed  before  a  notary  public  and 
two  witnesses;  of  immovable  property,  in- 
cluding slaves,  tmder  the  laws  at  the  date  of 
the  donation.  We  have  said  that  donations 
Inter  vivos  are  solemn  oin tracts,  subjected 
to  certain  forms,  vrithout  which  they  are  in- 
exlstent  To  form  a  particular  importance 
Is  given,  as  it  completes  and  gives  life  to  the 
act— "forma  dat  esse  rei."  The  solemnity  Is 
established  by  the  notarial  act  The  offer  of 
the  donor,  and  the  acceptance  of  the  donee, 
are  vaJid  after  signing  the  act  The  al- 
leged donor  was  not  at  all  a  party  to  tbe  re- 
ceipt As  a  donation,  it  was  originally  an 
absolute  nullity.  It  was  not  translative  of 
titie. 
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Whether  there  was  a  confirmative  act — 
conflrming,  In  effect,  the  donation  alleged — 
Is  the  next  qnestion  at  issue.  If  there  was 
no  conflrming  act,  there  was  no  donation. 
We  hare  already  stated  that  the  act  of  con- 
firmation urged  by  counsel  for  the  defendants 
is  the  deposition  of  the  donor  in  a  suit  in 
which  the  plaintiff— the  heir  of  the  alleged 
donee — was  not  a  party.  The  testimony  of 
the  alleged  donor  was  not  given,  after  It  had 
become  evident  that  he  was  aware  of  any 
defect  of  form,  and  that  it  was  his  Inten- 
tion, by  testifying  as  he  testified,  to  con- 
firm a  donation.  In  sapport  of  defendants' 
contention  that  there  was  confirmation  of 
the  receipt  in  question,  giving  It  the  effect 
of  an  act  of  donation,  we  are  referred  to  a 
numb^  of  cases,  as  applying.  The  first  case 
cited  Is  that  of  Gillespie  v.  Day,  19  La.  263. 
The  defendant.  Day,  claimed  tbe  price  of  a 
slave  he  alleges  had  been  loaned,  or  given 
by  verbal  agreement,  to  his  son.  The  court 
held  that  conceding  the  title  to  have  been 
previously  In  him,  and  that  the  verbal  dona- 
tion, per  se,  was  Insufficient  to  divest  him, 
yet  the  defendant,  as  a  member  of  the  fam- 
ily meeting,  advised  the  sale  of  the  property, 
and  suffered  the  slave  to  be  sold  as  the  prop- 
erty of  his  son,  and  In  the  act  of  partition 
In  the  record,  signed  by  the  defendant,  the 
price  of  the  slave  Is  set  down  as  forming 
part  of  the  estate  which  came  into  his  hands 
as  tntor  of  the  minor.  The  slave,  as  do- 
nated property,  was  not  Involved.  The  con- 
test related  to  the  proceeds  of  the  sale.  It 
was  so  much  cash  In  hand  the  father  and 
tutor  had  Judicially  admitted— In  the  pro- 
ceedings. In  effect,  contradictory— belonged 
to  his  son.  The  court  held  him  bound  by 
bis  declaration,  without  regard  to  any  In- 
tended donation  of  a  slave.  There  was  vir- 
tually a  manual  gift  of  an  amount  In  cash,— 
a  delivery  de  manu  In  manum.  In  Descha- 
pelles  V.  lAbarre,  3  La.  Ann.  S22,  a  donation 
void  In  form,  confirmed  by  the  heirs,  was 
held  valid  under  the  special  provision  of  the 
Code  authorizing  the  heirs  to  confirm  a  dona- 
tion. Under  that  article,  heirs  may  be  held 
bound  by  their  voluntary  execution  of  the 
donation.  From  that  decision  we  quote: 
"The  titie  of  the  heirs  of  the  donee  to  the 
property  donated  was  rendered  perfect  by 
confirmation"  by  the  heirs,— an  entirely  dif- 
ferent question  from  that  involved,  on  this 
point.  In  the  case  at  bar,  In  which  the  heirs 
of  the  donee  have  never  confirmed  the  con- 
tract of  donation  by  any  act  or  declaration 
whatever.  In  Ventress  v.  Brown,  34  La.  Ann. 
457,  and  In  Succession  of  Halle,  40  La.  Ann. 
335,  3  South.  630,  the  form  of  the  donation 
was  not  Involved,  as  between  the  donor  and 
donee.  In  the  first  case— that  of  Ventress— 
the  confirmation  had  been  made  by  the  heirs 
of  tiie  donor  under  article  2274  of  the  Re- 
vised Civil  Code.  In  the  second  case— that 
of  the  Succession  of  Halle— the  right  of  the 
donee  to  tbe  slave  was  not  questioned  at  all. 


She  (the  donee)  contended  tiiat  the  emanci- 
pation of  the  slaves  relieved  her  from  tbe 
obligation  of  collating  slaves  donated  to  her, 
and  rested  her  defense  principally  upon  tliat 
ground.  In  the  case  under  discnsslon  the 
point  Is  raised  that  the  writing  Is  not  the 
writing  of  the  donor;  that  it  is  only  a  receipt 
of  the  alleged  donee.  To  sustain  the  plea  of 
donation  would  add  an  obligation  to  be  dis- 
charged by  the  heir  of  the  alleged  donee 
many  years  after  the  opening  of  the  suc- 
cession, and  after  the  loss  of  the  property 
not  donated  in  compliance  with  the  required 
form.  Tbe  possession  of  the  slave  by  plain- 
tiff's mother,  and  the  fact  that  the  delivery 
dates  about  the  time  tbe  receipt  was  ex- 
ecuted, are  not  equivalents  to  confirming 
acts.  The  terms  of  the  law  are  absolute, 
and  the  delivery  of  the  property  does  not 
give  validity  to  a  contract  of  donation  null 
for  the  want  of  form.  2  Baudry  Lacantln- 
erle,  p.  872;  4  Toullier,  p.  472.  Judge  Math- 
ews, for  the  court,  said  In  the  case  of  Wil- 
liams V.  Horton,  4  Mart  (N.  S.)  469:  "But, 
according  to  our  laws  in  relation  to  tities 
by  which  property  Is  held,  a  written  Instru- 
ment is  required  In  order  to  transfer  slaves 
from  one  proprietor  to  another;  and  when 
the  evidence  offered  in  support  of  titie  to  them 
Is  an  act  of  donation,  to  give  It  validity.  It 
must  appear  clothed  with  all  the  formalities 
required  by  law,  and  sanctioned  by  an  au- 
thentic deed.  Mere  possession  Is  not  evi- 
dence of  title.  *  *  *  In  this  species  of 
contract,  forms  appear  to  assume  the  place 
of  substance."  In  Harlin  v.  Legllse,  3  Rob. 
(La.)  194,  this  court  reiterated  that  which 
had  been  decided  in  4  Mart  (N.  S.)  460,— 
that  an  omission  of  form  Is  not  cured  by  de- 
livery of  the  slava  In  Packwood  v.  Dor- 
sey,  6  Rob.  (La.)  331,  the  reasons  for  the 
Judgment  were  given  at  some  length.  It  Is 
useless  to  repeat  them.  It  will  suffice  to 
state  the  general  propositions  discussed: 
The  donation  of  real  property  must  be  ex- 
ecuted before  a  notary  and  two  witnesses. 
A  donation,  nuU,  cannot  be  ratified  by  any 
confirmative  act  on  the  part  of  the  donor, 
and  the  voluntary  execution  of  the  donation 
by  the  donor  will  not  prevent  him  from 
sustaining  the  plea  of  nullity.  In  the  de- 
cision the  court  controverts  the  doctrine  of 
Toullier  that  a  void  donation  can  be  ren- 
d^ed  valid  by  any  ratification,  whether  ex- 
press or  Implied,  on  the  part  of  the  donor. 
It  leads,  the  court  says,  in  that  case,  to  an 
absurd  conclusion,— that  while,  under  tbe 
law,  no  express  confirmation  or  ratification 
can  render  valid  a  donation  under  private 
signature,  it  can  be  made  so  by  the  act  of 
ratlflcaUoii  resulting  from  the  voluntary  ex- 
ecution of  it  by  the  donor.  "It  would,  more- 
over, render  completely  inoperative  the  pos- 
itive provisl6n  of  our  law  that  a  donation, 
null  for  want  of  any  of  the  requisite  formal- 
ities, must  be  made  anew  in  legal  form. 
This  provision,  alone,  surely  excludes  tbe 
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Idea  that  a  void  donation  can  be  rendered 
valid  by  any  ratification,  either  express  or 
tadt,  on  the  part  of  the  donor."  A  long 
list  of  names  of  B^nch  commentators  ex- 
pressing views  different  from  those  of  Toul- 
Uer  is  copied  In  the  body  of  the  opinion.  The 
decision  of  this  coTsrt  just  reviewed  accords 
with  the  commentators  who  differ  from  Tonl- 
Uer.  If  we  were  to  accept  the  doctrine  of 
the  latter,  1.  e.  of  Toulller,  this  case  would 
not  fall  under  its  grasp,  for  there  was  no 
ratification,  either  expressed  or  implied,  such 
as  would  cause  the  validity  pleaded  by  plain- 
tiff. 

We  have  considered  this  question  with 
great  care,  and  have  reached  our  conclusions 
despite  our  deshre  to  affirm  our  previously 
expressed  opinion  upon  this  point.  Our  for- 
mer decree  remains  unchanged,  except  in  so 
far  as  may  be  necessary  in  order  to  carry 
out  our  views  as  herein  expressed.  Our 
learned  brother,  of  the  district  court,  as  usual 
with  him,  has  carefully  cast  the  account  of 
the  heirs,  and  made  the  following  statement: 

Value  of  lands $1,467 

Valne  of  movables 450 

Amount  paid  Mrs.  Key 1,000 

"          "      L.  J.  Kimbell 1,000 

"      Jone» 1,000 

"          "      W.  E.  Kimbell 800 

"          •*      Andrews  1,035 

"          «      J.  L.  KimbeU 1,140 

"          "      Mrs.  Nelson 1,000 


Counsel  for  the  plaintiff  and  appellant,  re- 
garding these  and  other  items  Involved,  says 
in  his  brief:  "There  is  only  one  question  or 
point  which  we  claim  is  error.  In  coming  to 
its  conclusion  in  this  case.  The  other  points 
decided  are  ccnrrect  law,  but  the  whole  de- 
cision is  based  on  the  point  in  which  we 
claim  the  error  consists,  in  having  accepted 
the  donation,  and  being  in  possession  of  the 
effects  donated,  as  to  him,  it  Is  perfect  If 
the  court  Is  correct  in  this  proposition,  the 
decision  is  correct;  If  incorrect,  then  the  case 
Is  with  the  plaintiff."  We  do  not  under^ 
stand  that  the  defendants  and  appellees  dis- 
pute the  correctness  of  these  and  other  Items 
of  the  account.  The  whole  contest  centered 
on  the  question  of  collating  vel  non  a  slave 
not  donated  in  due  form.  In  the  present 
condition  of  the  case,  another  judgment  must 
be  entered.  In  view  of  the  admissions  of 
correctness  of  certain  Items,  presumably,  it 
will  be  final  before  the  court  of  the  first  in- 
stance. The  debits  and  credits  will  now  be 
established,  and  balance  fixed,  and  the 
amoimt  coming  to  each  heir  settled.  We 
will  not  finally  pass  on  any  of  the  Issues  at 
this  time,  save  these  relating  to  collation, 
in  so  far  as  plaintiff  is  c(«cemed.  It  is 
therefore  ordered,  adjudged,  and  decreed 
that  our  fwmer  judgment  in  this  case 
be  ETidded  and  reversed;  and  it  is  fur- 
ther ordered,  adjudged,  and  decreed  that 
the  judgment  appealed   from   be  reversed 


and  set  aside;  and  It  is  now  ordered,  ad- 
judged, and  decreed  that  there  be  judgment 
for  plaintiff,  decreeing  that  he  is  not  obliged 
to  collate  the  $1,350,  value  of  the  slave 
for  which  hla  late  mother  executed  a  receipt 
in  1861.  It  is  further  ordered,  adjudged, 
and  decreed  that  the  case  be  remanded  to 
be  tried  In  accordance  with  the  views  herein 
expressed.  The  defendants  and  appellees 
are  condemned  to  pay  the  costs  of  appeal. 
Those  of  the  district  court  are  to  be  paid 
by  the  party  cast  on  final  decision  in  that 
court 


tn  Hms.  Mi) 
PINH  OBOYB  LUMBER  CO.  v.  INTER- 
STATE lilTMBER  CO. 

(Supreme  Court  of  MissiBdppi.     March  19, 
1894.) 

COHTBiiOTg— C!ONBTBC0TION— MSBOIR   OF  PbO- 
POSAL. 

A  written  contract  showed  tliat  A  sold 
to  B.  lumber  according  to  B.'s  orders,  in  qoan- 
tlty  not  to  exceed  the  capacity  of  A's  sawmill, 
at  certain  prices  and  dimensions;  A.  to  manu- 
facture at  dimensions  specified  by  B.  bo  long 
as  it  did  not  interfere  with  his  regular  cut 
HM,  that  a  prior  letter  was  Inadmissible  to 
show  an  intention  to  sell  the  entire  ou^ut  of 
the  mill. 

Appeal  from  circuit  court,  Land^dale 
county;  S.  H.  T^ral,  Judge. 

"To  be  officially  reported." 

Action  by  the  Pine  Orove  Lumber  Com- 
pany against  the  Interstate  Lumber  Com- 
pany for  damages  tor  breach  of  contract. 
Demurrer  to  declaration  sustained.  Plaintiff 
appeals.   Affirmed. 

Ttiis  is  a  suit  by  appellant  against  appellee 
upon  a  written  c(»itract  containing  the  fol- 
lowing stipulations,  which  are  relied  on  by 
appellant  as  creating  liability  on  defendant. 
"Partiea  of  the  first  part  [plaintiff]  contract 
and  sell  to  the  party  of  the  second  part  [de- 
fendant] yellow  pine  lumber  according  to 
the  orders  of  the  said  party  of  the  second 
part,  in  quantity  not  to  exceed  the  capacity 
of  the  sawmill  bel<Higlng  to  party  of  the 
first  part  located  at  Richardson,  Missis- 
sippi." The  contract  then  fixes  prices,  and 
gives  specifications  and  dimensions.  A  fur- 
ther stipulation  of  the  contract  is  that  "the 
parties  of  the  first  part  will  manufacture 
lumber,  when  desired,  into  lengths,  widths, 
and  thicknesses  as  si>ecified  by  the  party  of 
the  second  part  so  l<xig  as  the  same  does 
not  interfere  with  the  regular  and  advan- 
tageous cut  of  said  mill;  the  contract  to 
take  effect  on  the  2d  day  of  Dec,  1892,  and 
remain  in  full  force  and  effect  until  Jan.  let, 
1804."  The  declaration  alleges  that  plaintiff, 
on  account  of  its  obligation  to  saw  alone  toe 
defendant  under  this  contract  declined  to 
take  further  orders  from  its  old  customers; 
that  it  deprived  itself  of  divers  printable 
customa«,  and  gave  up  and  deprived  Itself 
of  tlie  entire  outside  market  snd  relied  on 
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the  good  faith  and  fair  treatment  of  defend* 
ant  under  said  contract;  that  said  contract 
had  been  fully  compiled  with  by  plaintiff; 
that  on  the  5th  day  of  June,  1893,  defendant 
requested  plaintiff  to  ship  no  more  lumber, 
except  on  special  <»ders  from  defendant, 
and  that  plaintiff,  since  said  notice,  has  re- 
ceived no  orders  of  any  kind  from  defend- 
ant; and,  being  denied  the  right  to  saw  un- 
der the  general  speclflcaUons  of  said  con- 
tract, and  its  old  customers,  by  reason  of 
said  contract;  having  been  driven  elsewhere, 
and  into  contracts  with  other  mills,  plaintiff 
has  been  forced  to  shut  down  its  mill,  dis- 
charge Its  trained  force,  and  to  suspend  busi- 
ness. Damages  to  the  amount  of  $5,000 
were  claimed,  and  an  Itemized  account  of 
same  was  filed  with  the  declaration.  De- 
fendant demiured  to  the  declaration.  Th» 
demurrer  was  sustained,  and  plaintiff  ap- 
j>ealed. 

Walker  &  Hall,  for  appeHomt   Ck>chran  & 
Bozeman,  for  appellee. 

WOODS,  J.  The  contract  of  December  2, 
1802,  Is  plain  and  unambiguous.  It  is.  In 
many  particulars,  unlike  the  proposition  con- 
'talned  In  the  letter  of  appeUee  to  appellant, 
<dated  November  9,  1892.  The  Intention  and 
Agreement  of  the  parties  fully  appear  In  the 
contract  Itself,  and  there  la  no  occasion  to 
resort  to  extraneous  sources  of  information 
to  Interpret  the  Instrument,  which  clearly 
evidences  the  contract  made  between  the 
parties.  The  letter  was  but  a  step  In  the  ne- 
gotiations, as  we  must  suppose,  which  ripen- 
ed Into  the  final  contract  There  Is  no 
charge  of  fraud  or  overreaching  or  failure 
to  Insert  In  the  contract  all  the  terms  of  the 
agreement,  and  the  meaning  of  the  contract 
is  not  liidden  or  doubtful.   AfSrmed. 


m 


M7) 
OAItROIiL  OOUNTT  v.  JONES  et  al. 


(Sapreme  Cioart  of  MiBsissippI.     April  9,  1804.) 

School  Lands— REHovrNo  Clous  OM  TiVLa— 
1  Bill  bt  Coontt. 

Where  a  bill  by  the  ooon^  to  remove  a 
doud  from  its  title  to  township  school  lands 
leased  for  a  term  of  99  years  alleges  that  they 
are  held  and  claimed  by  defendants  in  fee  sim- 
ple under  conveyance  and  bond  for  title  from 
the  lessee,  a  demurrer  on  the  ground  that  the 
bill  shows  no  cloud  on  complainant's  reversion- 
ary interest  should  be  overruled;  Code  1892,  J 
4147,  expressly  directing  suits  to  be  brought 
against  any  one  daiming  sach  lands  in  fee  ^m- 
ple.. 

Appeal  from  chancery  court;  Carroll  coun- 
ty; T.  B.  Graham,  Chancellor. 

Bill  by  Carroll  county  against  Bllsha  Jones 
and  others,  under  Code  1892,  i  4147.  to  re- 
move cloud  from  title.    From  a  decree  dis- 


missing the  bin,  complainant  appeals.    Be- 
versed. 

Complainant  sedcs  to  have  a  deed  of  con- 
veyance to  said  defendants  canceled  in  so 
far  as  it  conveys  a  fee  simple  to  a  part  of  a 
sixteenth  sectloa,  or  school  land,  in  that 
county.  The  bUl  alleges  that  on  December 
22,  1855,  the  lands  in  controversy  "were  by 
the  school  trustees  of  said  township  dnly 
and  legally  leased  for  the  term  of  99  years 
from  said  date  to  one  H.  S.  Walker;  that 
said  lands  are  now  hdd  and  claimed  by  de- 
fendants tn  fee  simple  under  a  conveyance 
dated  February  5,  1877,  and  under  bonds  toe 
title  thereto  to  said  Jones,  dated  Novemb^ 
7,  1885;  and  that  same  Is  a  cloud  on  com- 
plainant's title."  To  this  bin  a  demurrer  was 
interposed,  on  the  ground,  among  others, 
that  the  bill  shows  no  doud  on  the  rever- 
sionary interest  asserted.  The  deed  to  de- 
fendants does  not  affect  complainant's  inter- 
est, nor  enlarge  defendants'  title.  The  de- 
murrer was  sustained,  and  the  bill  dismissed, 
and  complainant  appealed. 

Southwortb,  Pazton  &  Stevens,  for  appel- 
lant   Somerville  &  McCIurg.  for  appellees. 

COOPER,  J.  Though  it  may  be  difficult  to 
perceive  what  useful  purpcee  Is  subserved  by 
that  provision  In  section  4147  of  the  Code  of 
1892  by  which  suit  is  directed  to  Ise  brought 
against  one  claiming  the  school  lands  in  fee 
simple  in  those  cases  In  which  the  imblic  rec- 
ords disclose  that  the  lands  were  leased  and 
not  sold,  as  appears  to  have  been  the  esse 
wlfih  reference  to  the  land  Involved  in  this 
suit  it  is  yet  true  that  the  averments  of  the 
bill  in  this  case  bring  it  within  the  in-ecise 
terms  of  the  law.  The  defendants,  accord- 
ing to  the  averments  of  the  bill,  claim  the 
lands  in  feie  simple;  and  tfaouga  it  is  affirma- 
tively shown  tliat  this  claim  is  not  founded 
ui>on  any  conveyance  from  the  county  au- 
thorities, but  by  one  from  the  lessee  of  the 
term,  it  Is  nevertheless  clear  that  this  la  a 
claim  within  the  letto'  and  spirit  of  the  law. 
The  number  of  cases  of  this  class  which  are 
appearing  in  this  court  nnder  the  operation 
of  the  Code  diapter,  warrants  the  suggestion 
to  the  lower  courts  that  when,  upon  the 
answer  of  the  defendant  It  clearly  appears 
that  no  really  ad vs'se title  is  asserted  against 
the  county,  and  that  the  whole  purpose  and 
effect  of  the  proceeding  Is  to  make  certain 
the  title  of  the  public,  costs  should  be  award- 
.  ed  against  the  county.  This  will  serve  to 
restrain  the  public  authorities  from  unneces- 
sary resort  to  the  courts.  The  decree  Is  re- 
versed, demurrer  overruled,  and  cause  re- 
manded, with  leave  to  answer  In  30  days 
aftw  mandate  filed  in  the  court  below. 
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(71  Mln.  7(7) 

GRIFFIN  et  aL  t.  BOAJBD  OF  MISSISSIFFI 

LEYBE  COM'BS. 

(Supreme  Coart  of  Missiaaippl.     Much  26t 

1894.) 

ABATEinllT  —  AXOTHBB  AOTIOH  FBMVWa  —  COIr 

uoTOB  or  TxxKB — Action  on  Bond— OaraNsa 
^Dbpobit  of  Moxbt  in  Bank. 

1.  An  action  is  not  abated  by  the  pendency 
of  anotlier  suit  between  the  name  parties  on  the 
nine  cause  of  action,  where  no  recovery  can 
be  had  in  the  action  nrgt  bionght. 

2.  In  an  action  ag^ainst  a  tax  collector  and 
the  sureties  on  his  bond  to  recover  taxes  col- 
lected and  nnacconnted  for,  it  is  no  defense 
that  plaintifl  provided  no  sate  place  for  dei)Osit 
of  such  money,  that  snch  collector  deposited 
it  in  m  bank  which  afterwards  failed,  and  that 
he  need  diligence  in  the  selection  of  snch  bank. 

Appeal  from  circuit  court,  Washington 
county;   B.  W.  WllUamson,  Judge. 

Action  by  the  Board  of  Mississippi  Levee 
Oommlssloners  against  John  L.  GrlfiBn,  tax 
collector  of  Washington  county,  Mlas.,  and 
others,  on  the  official  bond  of  defendant 
Griffln,  to  recoTer  money  collected  by  him, 
and  not  accounted  for.  From  a  Judgment 
for  plaintiff,   defendants   appeal.     Affirmed. 

Defendants  pleaded  In  abatement  that  an- 
other suit,  brought  by  Wirt  Adams,  revenue 
collector,  for  the  use  of  plaintiff,  on  the 
same  cause  of  action,  for  the  same  breach, 
to  recover  the  same  debt  sued  for  In  this 
suit,  was  then  pending  in  the  chancery  court 
of  said  Washington  county.  The  court  sus- 
'  talned  a  demurrer  to  this  plea.  Defendants 
then  pleaded  in  bar  that  the  money  sued  for 
was  money  collected  for  taxes  for  said  board 
by  said 'John  Ij.  Griffin,  as  sheriff  and  tax 
collector  of  Washington  county.  Miss.,  dur- 
ing the  month  of  December,  1891;  that  said 
Griffin  made  his  regular  monthly  settlement 
f«r  said  month,  and  paid  over  all  taxes  due 
by  him;  that  between  that  date  and  Decem- 
ber 22,  1891,  he  coUected  for  tbe  state  of 
Mississippi,  the  county  of  Washington,  and 
plaintiff,  the  sum  of  $40,000;  that  the  time 
of  making  his  January,  1892,  settlement  bad 
not  arrived,  and,  as  there  was  no  safe  pro- 
vided by  the  board  of  supervisors  of  Wash- 
ington county,  or  any  one  else,  in  which  to 
keep  said  money  where  it  would  be  safe.  In 
order  to  safely  keep  It  he  deposited  all  of 
said  money  with  different  banks,  to  his 
credit  as  tax  collector;  that  the  money  sued 
for  was  collected  by  said  Griffln  between  the 
date  of  his  December  settlement  and  De- 
cember 22,  1891;  that  he,  In  order  to  keep  it 
safely,  deposited  same  In  the  bank  of  Green- 
ville; that  he  had  no  reason  to  doubt  the  se- 
curity of  said  money,  or  to  suspect  that  it 
would  be  used  by  said  bank;  that  on  De- 
cember 22,  1891,  said  bank  failed,  having 
used  said  money  without  his  consent;  that 
he  had  never  been  able  to  recover  any  part 
of  the  same,  though  due  diligence  and 
efforts  had  been  used  therefor;  and  that  he 
was  guilty  of  no  negligence.  A  demurrer  to 
this  plea   was  also  sustained,    Defendants 


declined  to  plead  further,  and  Judgment  final 
was  entered  against  them. 

J.  H.  Wynn,  for  appellantai  Yerger  A 
Percy,  for  appellee. 

WOODS,  J.  The  general  rule  tbat  the 
pendency  of  another  suit  between  the  same 
parties  on  the  same  cause  of  action  and  for 
the  same  relief  may  be  pleaded  In  abate- 
ment of  a  subsequent  suit,  is  subject  to  many 
exceptions  and  limitations.  The  rule  rests 
upon  the  right  of  every  one  to  be  protected 
from  unnecessary  and  vexatious  litigation. 
In  the  c&ae  at  bar  the  second  suit  appears 
not  to  fall  within  the  reason  of  the  rule.  It 
is  clear  that  no  recovery  can  be  had  on  the 
former  snlt  In  chancery,  whose  pendency  is 
pleaded  In  abatement  of  this  suit  at  law. 
The  bill  filed  in  the  prior  suit  does  not  avor 
that  the  state  revenue  agent  had  given  to 
the  delinquent  tax  collector  30  days'  notioe 
to  pay  over  the  amount  shown  to  be  de- 
linquent by  correct  open  account  on  the 
boc^s  of  the  proper  accounting  officer,  and 
this  condition  precedent  must  have  been 
compiled  with  by  the  revenue  agent  before 
his  right  to  sue  and  collect  could  arise;  and 
this  Is  the  sure  defense  set  up  in  the  second 
paragraph  of  the  sworn  answer  of  the  de- 
fendants to  that  bill.  The  suit  at  law,  it 
will  thus  be  seen,  was  neither  vexatious  nor 
tmneceesary,  and  the  demmrer  to  the  plea 
in  abatement  was  y«7  properly  sustained. 

The  demurrer  to  the  plea  In  bar  was  also 
rightly  sustained.  The  idea  that  the  tax 
collector  may  make  a  general  deposit  of  pub- 
lic money  In  bank,  and  thereby  absolve  him- 
self from  liability  to  pay  over  as  he  Is  by 
law  requhred  to  do,  is  so  utterly  unreason- 
able as  to  need  no  combating.  Like  all  oth- 
eea  depositing  funds  in  bank,  the  tax  c(A- 
lector  took  the  risks  involved  In  so  doing. 
The  state  looks  to  its  officer,  and  the  officer 
must  lo<^  to  his  unreliable  or  unfaithful 
banker.    Afibrmed. 


fn  Miss.  8S1} 
BOUVAB  COUNTY  v.  COLEMAN  et  al. 
(Supreme  Ooort  of  MississippL     March  12, 
1894.) 

ScHOOi,  Lands— LxA!iE—BrrABi,T8HiKO  Titlb. 

1.  Under  Code  1892,  {  4147,  directing  the 
board  of  snperviaors  to  bring  all  necessary  iiait» 
to  establish  the  title  to  township  school  lands, 
suit  may  be  brought  to  recover  lands  held  un- 
der a  lease  to  expire  at  a  fixed  date,  with  ab- 
solute reversion  to  the  state,  in  trust,  where 
such  lease  is  void. 

2.  Code  1880,  I  732,  authorizing  the  board 
of  supervisors  to  lease  township  school  lands 
upon  petition  by  a  majority  of  the  resident 
heads  of  families,  confers  only  a  limited  juris-, 
diction,  and  a  lease  of  such  lands  is  void  un- 
less the  records  of  the  board  show  that  such 
a  petition  was  made. 

Appeal  from  chancery  court,  Bolivar  eoon- 
tg;  W.  B.  Trigg,  Chancellor. 
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Bill  by  BoIIrar  county  against  M.  W.  Cole- 
man and  othM^  undo:  Code  1892,  |  4147,  to 
recover  township  school  lands.  From  a  de- 
cree dismissing  the  bill,  complainant  appeals. 
Reversed. 

This  is  a  bill  filed  by  Bolivar  county,  und» 
section  4147  of  me  Code  of  1892,  against  M.W. 
Coleman,  J.  L.  Hlckland,  W.  L.  Pearman,S.X. 
Jones,  Hattle  Weils,  L.  Taylor,  Z.  L.  Smith, 
liUcy  Grlswold,  Eliza  Coat8Wortii,A.J.CoiUns, 
W.  Dodco?  &  Co.,  Caldwell  Sc  Judab,  Fader, 
Frank  &  Co.,  R.  8.  Skilbeck,  Yorkshire  Se- 
cority  Corporation,  and  a  Dutch  loon  com- 
pany. The  bill  alleges  tbat  a  petition  was 
presented  to  the  board  of  supervisors  of  Bol- 
ivar coimty,  asldng  tar  the  leasing  of  section 
16,  townsliip  22,  range  5  W.,  In  said  county; 
that  an  order  of  the  board  was  passed  Au- 
gust 8,  1885,  appointing  appraisers  to  ap- 
praise said  land;  that  an  order  was  passed 
by  the  board  ordering  said  land  to  be  sold 
in  September  thereafter,  and  that  the  board 
of  Bupervlsors,  In  January,  1886,  made  an 
order  of  lease  to  be  made  to  M.  W.  Coleman 
and  others;  and  that  W.  B,  Ringo^  president 
of  board  of  supervisors,  executed  deeds  of 
lease  to  the  lands  January  4,  1884.  The  bill 
states  that  the  appraisers^  report,  the  report 
of  the  commlsaionera  to  make  the  lease,  and 
the  proof  of  publication  of  notice  of  leasing, 
cannot  be  found,  and  that  it  nowhere  ap- 
pears from  the  record  of  the  board  of  super- 
risors,  or  in  the  orders  of  said  record,  or  in 
the  leases  from  the  president  of  the  board 
of  supervisors,  or  anywhere  else  in  said  pro- 
ceedings, that  a  majority  of  the  resident 
heads  of  families  (minors  and  females  not 
excepted)  in  said  townsMp  ever  signed  any 
petltlim  for  the  leasing  of  said  lands,  and 
avers,  for  that  reason,  that  all  of  said  pro- 
ceedings In  the  leasing  of  sold  section  are 
null  and  void,  and  that  defendants  acquired 
no  title  thereunder.  The  prayer  of  the  bill 
Is  that  the  title  of  defendants  be  decreed  to 
be  null  and  void,  and  tliat  the  deeds  from  the 
president  of  the  l>oard  of  supervisors,  and  all 
orders  of  said  board  in  relation  thereto,  be 
declared  void,  and  ordered  to  be  canceled,  and 
that  a  writ  of  hat)ere  facias  possessionem, 
to  put  complainant  in  possession,  be  award- 
ed. Decrees  pro  confesso  were  taken  against 
all  the  defendants  except  M.  W.  Coleman,  W. 
Dockery  &  Co.,  and  Skilbeck,  trustee,  who 
demurred  to  the  bill  on  the  following 
grounds.  "(1)  The  bill  fails  to  make  out  a 
cose  within  section  4147  of  the  Code  of  1892, 
because  it  contains  no  allegation  that  defend- 
ants claim  any  part  of  said  section  16  In 
fee  simple,  or  upon  any  other  terms  than 
tor  a  lease  to  expire  at  fixed  date,  with  ab- 
solute reversion  to  the  state,  in  trust,  or  that 
the  title  to  said  land  rests  in  parol,  by  de- 
stmetlon  of  records,  or  otherwise.  (2)  The 
bill  shows  on  its  face  that  the  title  to  said 
lands  Is  held  under  a  lease,  the  date  of 
expiration  of  which  Is  fixed.  The  bUI  shows 
00  Its  face  tbat  said  leases  are  valid,  and  that 


all  the  requirements  of  section  732  et  seq.  of 
the  Code  of  1880  w»e  complied  with.  (3) 
The  bill  shows  on  its  face  that  the  sum  of 
12,400  was  received  by  complainant  as  a 
consideration  for  said  leases,  wliicb  It  now 
seelcs  to  annul  and  set  aside,  and  complain- 
ant does  not  tender,  or  offer  to  refund,  said 
sum,  or  any  part  of  the  money  which  the 
bill  shows  was  received.  (4)  There  is  no  eq- 
uity on  the  face  of  the  bllL"  This  de- 
murrer was  sustained,  and  complainant  ap- 
pealed. 

O.  O.  McOnlre  and  N.  B.  Scott,  tor  appd- 
lant    Fred  Clark,  for  appellees. 

WOODS,  X  1.'  The  construction  placed  by 
counsel  for  appellees  upon  section  4147,  Cods 
1892,  Is  unsound.  The  statute  makes  It  the 
duty  of  the  board  of  supervisors  to  institute 
all  necessary  suits  to  establish  and  confirm 
the  title  to  the  sixteenth  section  lands,  and 
to  fix  the  date  of  the  expiration  of  any  lease 
of  the  same,  and  then,  In  addition,  directs 
certain  classes  of  these  necessary  suits  to  be 
Instituted  immediately.  The  necessary  suits 
are  not  to  be  confined  to  cases  in  which  per- 
sons claim  any  of  said  lands  In  fee  simple, 
or  upon  any  other  terms  than  tliat  of  a  lease 
to  expire  at  a  fixed  date,  with  absolute  re- 
version to  the  state,  in  trust,  or,  where  the 
title  to  sold  lands  rests  in  parol,  by  destruc- 
tion of  records  or  otherwise;  but  suits.  In 
these  cases,  must  be  begun  at  once.  The 
view  contended  for  by  appellees  would  make 
unassailable  the  most  fiagrantly  fraudulent 
claim,  if  It  only  appeared  to  rest  on  a  lease 
to  expire  at  a  fixed  time,  and  this  would 
largely  frustrate  the  very  object  sought  to  be 
attained  by  the  statute. 

2.  The  bill  charges  the  invalidity  of  the 
leases  in  this  case  by  reascm  of  the  failure  of 
the  records  of  the  board  of  supervisors  to 
show  the  Jurisdictional  facts  necessary  to 
have  existed  as  a  prereqidsite  to  the  action 
of  the  board  in  leasing  the  lands.  The  sut>- 
stantial  averment  of  the  bill  Is  that  the  rec- 
ord of  the  board  of  supervisotB  nowhere 
shows  that  a  majority  of  the  resident  heads 
of  families  (minors  and  females  not  except- 
ed) ever  petitioned  the  board  to  lease  the 
lands  involved  In  this  litigation,  as  required 
by  section  732,  Code  1880,  and  that  the  ab- 
sence from  the  record  of  the  proceedings  and 
Judgments  of  the  board  of  supervisors  of  this 
Jurisdictional  fact  renders  the  action  com- 
plained of  nugatory.  It  was  not  In  the  ex- 
ercise of  its  general  jurisdiction  that  the 
board  of  supervisors  acted  when  the  leases 
were  made,  whose  cancellation  is  now  sought, 
bat  of  a  limited  and  special  Jurisdiction,  to 
be  exercised  in  a  particular  manner,  as  pre- 
scribed by  section  732.  Being  a  court  of 
record,  the  requisite  facts  to  show  this  spe- 
cial Jurisdiction,  and  its  lawful  exercise,  must 
appear  of  record.  The  Judgments  of  courts 
of  limited  and  special  Jurisdiction,  exerciaa- 
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ble  In  a  particnlar  manner,  are  not,  in  and 
of  themselTes,  evidence  of  jurisdiction,  and 
Its  lawful  exercise.  In  cases  of  tliis  charac- 
ter the  Jurisdictional  facts  must  be  shown  on 
the  face  of  the  record.  The  rule  is  so  uni- 
versally recognized  that  any  discussion  of 
the  topic  is  needless.  Nor  do  we,  at  all, 
understand  counsel  for  appellees  to  dissent 
from  its  correctness.  His  contention  Is  that 
the  Jurisdictional  fact  of  a  petition  by  a  mar 
Jority  of  the  resident  heads  of  families  is 
not  denied  by  complainant's  bill,  and  that  it 
may  be  inferred  or  presumed.  But  this  I>ega 
the  question.  The  very  point  involved  is 
that  no  presumption  in  favor  of  Jurisdiction, 
and  its  rightful  exercise,  can  be  entertained. 
In  considering  the  proceedings  of  courts  of 
limited  and  special  Jurisdiction.  The  pre- 
sumption does  arise  in  favor  of  Judgments  of 
courts  of  general  Jurisdiction  proceeding 
within  the  general  scope  of  their  powers;  but 
there  is  no  snch  presumption  in  favor  of 
Judgments  of  Inferior  courts,  exercising  a 
q>ecial  Jurisdiction  in  a  particnlar  manner, 
prescribed  by  the  authority  from  which  the 
power  to  act  is  derived. 

a  There  is  not  the  slightest  intimation  In 
the  bni  of  complaint  as  to  the  payment  of 
the  money  stipulated  to  be  paid  for  the  lease 
of  the  lands,  nor  does  the  written  lease  made 
by  Bingo,  the  president  of  the  board  of  sn- 
pervlsors,  to  respondent  Ckileman,  which  the 
bill  refers  to  aa  "Bxnlblt  B,'-  snow  auythiug 
as  to  payment  of  money  made.  It  was  this 
lease  from  Rlngo  to  CJoleman,  and  not  the 
notation  made  by  the  cleris  of  the  board  on 
the  records  of  his  office,  which  was  made  an 
exhibit  The  question  sought  to  be  raised 
by  the  third  cause  of  demurrer  is  therefore 
not  yet  really  before  us.  Decree  reversed, 
demurrer  overruled,  and  cause  remanded, 
with  leave  to  plead  or  answer  within  80  daya 
after  mandate  filed  In  court  below. 


(71  Min.  OS)    

BOARD  OF  STTP'BS  OF  MADISON  OOtTN- 

TT  V.  POWBLIk 

(Snpreme  Court  of  MigsissIppL     Ifardt  12, 

1894.) 
BoHooL  Lands— VasDOB'8  Libk— LnnTAnoH. 
Code  1802,  f  2733,  barring  suits  in  equity 
to  enforce  liens  for  debts  barred  at  law;  and 
section  2762,  applying  the  legal  bar  to  equity 
when  the  jurisdiction  I*  concurrent, — apply  to 
the  enforcement  of  the  county's  vendor's  lien 
on  the  leaaehold  of  a  sixteenth  section. 

Appeal  from  chancery  court,  Madison 
eoan^;  H.  0.  Conn,  Chancellor, 

Bill  by  the  board  of  suparisors  of  Madi- 
son ooiunty  against  Mrs.  S.  C.  Powell.  De- 
nrarrer  to  bill  sustained.  Complainant  .ap- 
peals.  Affirmed. 

This  is  a  UU  filed  in  the  chancory  court 
of  Madison  county,  by  the  board  of  super- 
visors of  Madison  county  against  Mrs.  S.  O. 


Powell,  alleging  that  in  June,  1853,  the 
board  of  trustees  of  township  9,  range  1 
west,  in  Madison  county,  leased  to  one  W. 
O.  Kearney,  for  99  years,  the  sixteenth  sec- 
tion of  that  township;  that  a  deed  of  lease 
for  99  years  was  executed  to  said  Kearney 
in  March,  1869,  reciting,  a  cash  paymoit  in 
full  of  the  purchase  money  for  said  land; 
that  said  deed  was  properly  recorded,  and 
ttiat  In  conrse  of  time,  by  a  number  of 
mesne  conveyances,  all  of  which  were  refer- 
red to  In  the  bill,  the  land  came  Into  the 
possession  of  defendant,  Mrs.  S.  0.  Powell, 
for  a  valuable  consideration  paid  in  cash. 
The  bill  charges  that  Kearney  did  not  at  the 
time  of  the  purchase  of  the  land  pay  any- 
thing at  all,  but  executed  his  four  promis- 
sory notes  to  the  trustees,  payable  annually 
thereafter,  with  10  pa:  cent  interest;  that 
said  notes  were  never  fully  paid,  but  that 
on  January  1,  1860,  there  was  due  and  owing 
on  these  notes  a  balance  of  $2,235.70.  The 
bill  avers  that  Mrs.  S.  C  Powell,  and  those 
through  whom  she  claims,  have  been  in 
open,  continuous,  and  notorious  adverse  pos- 
session of  the  land  since  1859,  and  that  she 
is  a  purchaser  for  value  without  notice  ex- 
cept such  notice  as  she  Is  chargeable  with  by 
law.  The  hlU  charges  that  the  balance  of 
the  pnrChase  money  has  never  been  paid, 
and  that  no  interest  has  been  paid  on  same 
since  1861,  and  that  a  Judgment  was  recov- 
ered on  the  notes  against  said  Kearney  in. 
1867  for  the  amount  then  due.  The  bill 
states  that  no  execution  has  ever  been  issued 
on  this  Judgment  and  that  it  has  never  been 
revived  against  said  Kearney.  The  bill  seelcs 
to  have  a  lien  declared  on  the  land  for  the 
purchase  money,  and  to  have  it  sold  to  satis- 
fy same.  Defendant  demurred  to  the  bill, 
setting  up  the  statute  of  limitation,  bona 
fide  purchaser,  and  want  of  equity.  The  de- 
murrer was  sustained,  and  complainant  ap- 
pealed. 

H.  B.  Oreaves  and  Frank  Johnston,  Atty. 
Oen.,  for  appellant  W.  H.  Powell,  for  ap- 
peUea 

OAMPBBLL,  O.  J.  The  debt  was  long 
since  barred,  and  the  lien  given  by  law  to 
secure  It  was  lost  upon  the  completion  of 
the  bar  of  the  debt  Code  1892,  i|  2733, 
2762.*  The  fact  that  the  debt  was  to  the 
sixteenth  section  fund  makes  no  difference. 
Time  ran  against  trustees,  county  officials, 
and  counties  until  the  bar  was  complete. 
Money  v.  Miller,  13  Smedes  &  M.  531;  Brovra 
V.  Supervisors,  54  Miss.  230.  This  has  long 
bedn  settled  In  this  state,  and  we  will  not 
unsettle  it   Affirmed. 

'Code  1892,  i  2733,  bars  suits  In  equity  to 
enforce  mortgages  and  liens  when  the  action  at 
law  on  the  debt  secured  Is  barred.  Section  27^ 
provides  that  when  there  is  tioncurrent  jurisdic- 
tion at  law  and  in  equity,  the  bar  at  law  shall 
apply  in  equity. 
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(71  Mlu.   S28) 

LONDON  ASSUB.  CORP.  ▼.  COWAN. 

(Supreme  Court  of  MiBsiasippi.     March  19, 

1894.) 

lN8niU.K0B  COKTBAOT— CORSTBUOTIOK. 

Where  an  insurance  company,  having 
insured  all  a  broker's  cotton,  instructs  him  to 
insure  such  cotton  in  other  companies,  in  his 
own  name,  for  $50,000,  charging  the  premiums 
to  it,  be  is  not  entitled  to  credit  for  premiums 
paid  on  policies  proyiding  that  they  shall  not 
apply  to  cotton  covered  by  any  other  insur- 
ance. 

Appeal  from  circuit  court,  Warren  county; 
John  D.  GiUand,  Judge. 

Action  by  the  London  Assurance  Corpora- 
tion against  J.  J.  Cowan.  From  a  Judgment 
for  defendant,  plaintiff  appeals.    Reversed. 

Appellant,  a  marine  insurance  company,  is- 
sued to  appellee  an  open  policy  of  Insurance 
on  cotton,  which,  by  Its  terms,  was  to  cover 
all  such  cotton  as  he  might  have,  from  time 
to  time,  during  the  season  of  1890-91,  at 
eight  cents  per  bale;  appellee  being  a  cotton 
broker  of  Vlckaburg,  Miss.  In  November, 
1890,  appellant  wrote  and  wired  appellee: 
"Please  insure  $50,000.00  on  cotton  in  presses 
against  fire,  in  your  name,  and  charge  ex- 
penses to  our  account"  No  directions  were 
given  as  to  how  to  take  out  the  policies,  or 
what  kind  of  policies,  or  as  to  any  conditions 
they  were  to  contain,  and  no  Inquiries  were 
ever  made  as  to  the  nature  of  the  policies. 
Cowan  undertook  to  comply  with  the  re- 
quest, and  obtained  Are  policies.  In  his  own 
name,  on  cotton  in  the  presses,  to  amount 
specified,  and  paid  premiums  on  same  to  the 
amount  of  $1,109.50,  and  charged  same  to  ap- 
pellant On  the  face  of  each  of  the  policies 
so  taken  out  by  Cowan  was  a  clause  provid- 
ing that  the  policy  "shall  not  apply  to,  or 
cover,  any  cotton  which  may,  at  the  time  of 
loss,  be  covered,  in  whole  or  in  part  sr  under 
the  protection  of  any  river  or  marine  insur- 
ance, or  policy  of  any  marine  company." 
Some  time  after  a  settlement  was  bad  be- 
tween appelant  and  appellee,  appellant  dis- 
covered the  provisions  in  the  policies  which 
exempted  said  insurance  companies  from 
loss  on  any  cotton  covered  by  any  marine  in- 
surance. Appellant  notified  appellee  at  once 
of  the  fact  that  by  reason  of  such  exemp- 
tion In  said  polides,  no  Instunnce  ever  at- 
tached thereunder,  and  demanded  the  pay- 
ment of  the  premiums  paid  on  same.  Appellee 
declined  to  pay,  and  this  suit  was  instituted 
to  recover  same.  There  was  a  condition  in 
plaintiff's  policy  to  defendant  making  it  lia- 
ble for  the  full  amount  of  the  policy,  without 
reference  to  other  insurance,  and  there  was 
no  modification  as  to  this  until  late  In  the 
season.  To  plaintiff's  declaration,  defendant 
pleaded  the  general  issue,  and  gave  notice 
that  he  would  offer  evidence  to  prove  the  fol- 
lowing affirmative  matter:  That  tta  plaintiff 
was  an  insurance  company.  It  knew,  or  ought 
to  have  known,  all  usual  provisions  and  con- 
ditions;  that  It  requested  the  Insurance  on 


tiie  cotton,  and  no  tnstmctlons  were  given  to 
defendant  as  to  special  conditions  to  be  con- 
tained in  the  policies,  nor  was  defendant 
cautioned  as  to  special  conditions  to  be  con- 
tained in  the  policies,  nor  was  defendant 
cautioned  at  aU,— wherein  plaintiff  was  neg- 
ligent; that  defendant  i>ossessed  no  special 
knowledge  of  Insurance,  and  Is  not  engaged 
in  that  business;  that  the  services  were  gra- 
tuitous, and  that  defendant  literally  obeyed 
his  instructions,  and  that  It  was  plaintifTs 
negligence  that  the  policies  were  not  valid 
and  good;  and  that  plaintiff  had  not  suffered 
loss.  On  the  trial,  plaintiff  asked  the  court 
to  give  a  peremptory  Instruction  to  find  for 
plaintiff.  This  instruction  was  refused,  and 
the  court  gave  a  peremptory  instruction  to 
find  for  the  defendant  Judgment  and  ver- 
dict accordingly,  and  plaintiff  appealed. 

Booth  &  Anderson,  for  appellant  Dabney 
&  McOabe,  for  app^lee. 

COOPER,  T.  This  is  a  hard  case,  and  we 
regret  that,  under  the  law,  the  defendant 
cannot  be  relieved.  It  is  well  settled  by  au- 
thority that  the  appellee  would  have  been 
liable  to  the  appellant,  as  insurer,  if  there 
had  been  a  loss  of  the  property  he  had  as- 
sumed the  duty  of  insuring,  and  if  he  was 
guilty  of  neglect  In  not  procuring  valid  In- 
surance. But  this  liability  on  his  part  would 
have  sprung,  not  from  contract  but  from 
tort.  And  thougli,  in  admeasuring  the  dam- 
ages, the  amount  of  premium  which  the  ap- 
pellant would  have  paid  for  the  Insurance,  If 
the  same  had  been  Insured,  would  have  been 
deducted  from  the  value  of  the  property  lost 
this  would  have  been  done  only  to  find  the 
true  loss,  and  not  because  of  the  appellee's 
right  to  such,  sum,  as  a  premium.  The  rad- 
ical and  Insuperable  difllculty  in  appellee's 
defense  is  that  his  right  to  charge  against 
appellant  the  premiums  must  rest  upon  the 
fact  that  he  secured  Insurance  according  to 
the  directions  of  appellant  We  are  unable 
to  distinguish  this  case  from  that  of  Storer 
T.  Elaton,  50  Me.  219,  the  reasoning  in  which 
meets  our  approval.  If  the  appellee  could 
not  have  recovered  the  premiums  In  an  ac- 
tion against  the  appellant  we  can  perceive 
no  principle  upon  which  he  can  reach  that 
end  by  charging  up  the  premiimis  in  a  cur- 
rent account    The  Judgment  is  reversed. 

On  Suggestion  of  Error. 

OAMPBELI^  C.  J.  It  is  not  true,  aa  stated 
by  the  argument  In  support  of  the  suggestion 
in  this  case,  that  "the  covurt  is  impatient  at 
the  sight  of  one,"  and  there  is  nothing  in  the 
action  of  the  court  in  dealing  with  them  to 
Justify  such  a  notion.  It  Is  true  that  rarely 
has  a  suggestion  of  error  availed  anything, 
except  to  show  the  Indisputable  correctness 
of  the  decision  assailed;  find  the  reason  is, 
plainly,  becatise  the  court  having  had  the 
benefit  of  argument  by  learned  counsel  en- 
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gaged  in  the  case,  and  the  three  Judges  hay- 
ing considered  and  dlscuased  the  case  after- 
wards tn  the  consultation  room,  In  all  Its 
aspects,  as  presented  by  connsel,  and  as  may 
occur  to  either  of  them,  know  more  of  the 
case  than  the  counsel  do,  and  have  the  great 
advantage  of  perfect  Impartiality  in  their  in- 
vestigation, with  the  sole  desire  to  reach  the 
truth.  This  case  is  a  fair  illustration.  It  is 
a  v»7  plain  case,  when  analyzed,  and  yet 
the  zeal  and  Ingenuity  of  learned  connsel 
liave  completely  deceived  them,  and  by  con- 
sidering what  might  have  been,  and  what 
would,  in  that  contingency,  be,  the  legal  re- 
tnilt,  they  have  cMivinced  themselves  that 
the  like  result  should  foUow  now.  We  dealt 
with  the  case  actually  existing,  and  present- 
ed by  the  record,  which  is  simply  this: 
Cowan,  with  perfect  honesty,  but  carelessly 
and  negligently,  supposing  he  was  entitled 
to  do  so,  withheld  from  the  corporation  money 
be  had  no  legal  right  to  retain;  and  when 
this  discovery  was  made  he  was  called  on  to 
pay,  and,  refusing,  was  sued.  That  he  could 
not  recover  his  unwarranted  disbursements, 
If  he  was  plaintifF,  is  dear,  and  there  is  no 
-escape  from  that  test  In  determining  the  va- 
lidity of  his  defense;  and  that  is  the  whole - 
case,  and  we  do  not  concern  ourselves  with 
what  might  be  the  law  in  a  difFerent  state  of 
case.    The  decision  will  stand  as  made. 
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<Sapreme  Court  of  HiBsissippi.     April  9,  1804.) 
Cbop»— Dbkd  o»  Tbubt— Laitdlobd's  Attach- 

1.  A  deed  of  trust  of  "the  crop  of  cotton, 
except  foar  bales,  which  is  reserved  and  agreed 
ui>on"  (the  land  being  described),  is  not  uncer- 
tain as  to  the  cotton  conveyed. 

2.  The  trustee  of  a  deed  of  trust  of  crops 
has  such  title  in  them  when  gathered  as  to  snp- 
port  his  claim  in  his  own  name  against  the  land- 
lord's attachment  of  them. 

8.  Code  1^2,  {  2631,  providing  that  on  an 
iasne  I>etwen  the  landlord  and  the  claimant  of 
piiiq)erty  sdsed  for  rent  the  latter  should  have 
the  bnraen  to  prove  ownership,  merely  declared 
the  existing  law. 

4.  Though  Code  1880,  i  2200,  requires  a 
special  deputy  to  deliver  the  property  seized 
forthwith  to  uie  regular  officer,  a  claimant  who 
ha*  gained  possession  from  such  depulr  by  giv- 
ing a  deliverr  bond,  cannot  deny  liability  there- 
on because  tne  deputy  had  no  right  to  take  it- 

Appeal  from  circuit  court,  Lafayette  coun- 
ty; Eiugene  Johnson,  Judge. 

Seplevin  by  W.  B.  Spears  against  C.  L. 
Bobinson.  Judgment  for  defendant  Plain- 
tiff appeals.    Reversed. 

On  the  22d  day  of  December,  1800,  C.  L. 
Robinson  sued  out  an  attachment  for  rent 
Against  J.  T.  and  W.  M.  Reeves  for  1,000 
pounds  of  cotton  for  rent  and  $45  for  sup- 
plies fomlstaed  tot  the  year  1800  by  vUrtue  of 
a  contract  of  a  sale  of  land  to  the  Reeveses, 
or,  on  failure  to  pay  the  purchase  money, 
to  pay  rent    S.  D.  WUliama  was  appointed, 


by  the  Justice  of  the  peace,  special  deputy 
constable,  and  he  levied  on  two  bales  of  cot- 
ton and  1,500  pounds  of  seed  cotton  and 
some  com,  which  he  released  on  bond,  with- 
out making  any  return  of  the  papers  or 
property  to  the  regular  officer  of  the  coxmty, 
as  required  by  section  2200  of  the  Code  of 
1880.  All  the  property  was  levied  on  as  the 
property  of  J.  T.  Reeves.  W.  B.  Spears, 
appellant,  made  affidavit,  and  claimed  the 
property  as  trustee  in  deeds  of  trust  ex- 
ecuted by  J.  T.  and  W.  M.  Reeves  to  P.  W. 
Spears.  On  this  claim  Robinson  recovered 
a  Judgment  in  the  justice  of  the  peace  court, 
and  Spears  appealed.  In  the  courts  below 
plaintiff  contended  that  Robinson  was  vend- 
or of  the  premises,  and  claimed  the  property 
by  virtue  of  the  trust  deeds.  Robinson's 
contention  was  that  he,  in  1889,  sold  the 
land  to  the  Reeveses,  but  afterwards  made  an 
oral  contract  by  which  he  was  to  receive 
six  bales  of  cotton  per  year  as  rent,  and 
took  their  rent  notes  for  same,  he  at  the 
same  time  executing  and  delivering  to  them 
a  written  contract  to  take  the  six  bales  of 
cotton  as  payment.  Four  bales  of  cotton 
had  been  paid  to  Robinson  when  he  sued 
out  this  attachment  The  plaintiff  offered 
in  evidence  the  deed  of  trust  from  J.  T. 
Reeves  to  him  on  his  crop  for  that  year.  In 
the  usual  form  of  such  trusts,  but  containing, 
after  describing  other  property,  the  follow- 
ing: "Also  the  crop  of  cotton,  except  four 
bales,  which  is  reserved  and  agreed  upon, 
com  and  produce  which  may  be  raised  dur- 
ing the  present  year."  Defendant  object- 
ed to  the  introduction  of  this  deed,  on  the 
ground  of  the  uncertainty  In  the  description 
of  the  cotton,  and  it  was  excluded  in  so  far 
as  the  cotton  therein  mentioned  Is  concern- 
ed. 

The  following  instructions  were  asked  by 
plaintiff,  and  refused  by  the  court:  "(2)  A 
special  deputy  can  only  act  by  appointment 
of  a  Justice  of  the  peace  in  the  execution 
of  process  issued  by  him  In  cases  of  emer- 
gency, and  when  there  is  no  constable  or  sher- 
iff to  be  had  in  time;  and  the  law  requires 
such  special  deputy.  Immediately  after  the 
execution  of  the  process,  to  deliver  the  pro];>- 
»ty  to  the  constable  of  the  district  or  the 
sheriff  of  the  county;  and,  if  the  Jury  be- 
lieve that  Winiams  failed  to  do  this,  then, 
in  law,  there  was  no  levy  on  the  cotton  or 
com,  as  the  law  directs,  and  they  will  find 
for  the  plaintiff.  (3)  The  court  Instructs  the 
Jury  that  if  they  believe  from  the  evidence 
that  J.  D.  Williams  was  not  an  officer  of 
the  county,  but  only  specially  deputized  to 
make  the  levy  In  this  case,  then  the  law  re- 
quires him  to  immediately  ddiver  the  prop- 
erty to  the  constable  of  the  district  or  the 
sheriff  of  the  county,  and  he  had  no  right 
to  accept  or  approve  a  bond  for  the  forth- 
coming of  the  property;  and  they  will  find 
for  the  plaintiff."  For  the  defendant  the 
court  gave  the  following  chargea,  complained 
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of:  "(2)  The  court  charges  the  jury  that  If 
they  IxQleYe  from  the  evidence  that  the  two 
bales  of  cotton  and  the  1,500  pounds  of  seed 
cotton  levied  on  was  raised  t»y  Tom  Beeves, 
and  if  the  jury  further  believe  from  the  evi- 
dence that  the  two  bales  of  cotton  and  the 
1,500  pounds  of  seed  cotton  levied  on  was 
delivered  to  P.  W.  Spears  by  Tom  Beeves 
on  a  debt  due  to  him,  then  the  court  instructs 
the  jury  that  this  suit  in  the  name  of  W. 
B.  Spears  for  said  two  bales  of  cotton  and 
1,500  pounds  of  seed  cotton  cannot  be  main- 
tained as  to  such  two  bales  of  cotton  and 
1,500  pounds  of  seed  cotton,  and  they  must 
find  for  the  defendant,  0.  L.  Bobinson,  re- 
gardless of  whether  any  rent  was  due  him  or 
not"  "(4)  The  court  charges  the  jury  that 
the  burden  of  proof  in  this  case  is  upon  the 
plaintiff,  W.  E.  Spears.  He  must  show  by 
the  proof  that  he,  and  not  some  one  else,  at 
the  time  this  suit  was  instituted,  was  en- 
titled to 'recover  the  property  in  question." 
From  a  verdict  and  judgment  for  defend- 
ant, plaintiff  appealed,  and  assigned  as  error, 
among  other  things,  the  following:  "(1)  The 
court  erred  in  excluding  the  trust  deed  ex- 
ecuted by  J.  T.  Beeves  to  plaintiff  as  trustee, 
for  P.  W.  Spears;  (2)  the  court  erred  in  al- 
lowing the  defendant  to  prove  a  verbal  con- 
tract for  the  sale  of  the  land  in  the  alter- 
native; (3)  the  court  erred  in  allowing  proof 
of  a  verbal  contract  in  this  case  after  it  was 
shown  that  the  contract  was  in  writing." 

J.  W.  T.  Falkner  and  B.  F.  Kimmons,  for 
appellant    W.  S.  Chapman,  for  appellee. 

WOODS,  J.  The  deed  of  trust  was  not 
void  for  uncertainty  in  the  description  of 
the  property  conveyed,  and  should  not  have 
been  excluded  from  the  jury.  There  is  no 
uncertainty  in  the  description  of  the  prop- 
erty conveyed.  The  uncertainty,  if  there  be 
any  (as  to  which  we  express  no  opinion),  is 
as  to  the  portion  of  the  cotton  sought  to  be 
excepted  from  the  conveyance  of  the  "en- 
tire crop"  of  the  granttMr.  McAllister  v. 
Honea  (Miss.)  14  South.  264.  The  contract, 
in  the  alternative,  for  sale  or  rent  was, 
it  is  true,  a  wbal  one,  but  tills  suit  origi- 
nated in  the  attachment  f«r  rent  which  was 
only  an  effort  to  enforce  appellee's  rights. 


according  to  his  theory,  under  the  verbal 
contract  of  rent;  and  there  was  no  error  in 
allowing  evidence  to  show  fully  what  the 
real  agreement  between  appellee  and  the 
Beeveses  was.  The  subsequent  writings, 
said  by  appellee  to  have  been  executed  by 
them,  were,  on  the  part  of  the  Beeveses,  an 
agreement  to  pay  rent,  and  on  appellee's  part 
a  modification  of  the  original  contract,  by 
which  Bobinsoi  stipulated  to  receive  six  in- 
stead of  eight  bales  as  first  installment  ct 
the  purchase  price,  under  the  sale  contract 
in  consideration  of  the  Beeveses  paying  in- 
terest on  the  value  of  the  two  bales  which 
they  might  not  be  able  to  deliver  in  pursu- 
ance of  the  contract  to  buy.  The  second 
and  third  assignments  of  error  are,  therefore, 
not  well  taken. 

The  second  instruction  of  defendant  was 
err<meous,  and  we  are  at  a  loss  to  conjecture 
on  wliat  ground  it  was  thought  proper.  The 
counsel  for  defendant  below  make  no  com- 
ment on  this  point  and  thus  seem  to  decline 
to  support  this  ruling  of  the  court  below. 

The  fourth  charge  given  for  defendant  was 
not  error.  Section  2531,  C!ode  1892,  Intro- 
daces  no  new  rule  as  to  the  burden  of  proof 
In  the  cases  therein  spoken  of.  The  section 
Is  merely  declaratory  of  what  was  already 
the  law  in  this  -state. 

The  second  and  third  InstructionB  asked 
by  plaintiff  t>elow  were  properly  refused. 
Though  the  ^)ecially-deputized  constable's 
dealing  with  the  attached  property  was  ir- 
regular, and  though  the  bond  which  be  took 
from  the  claimant  was  also  irregular,  yet 
this  irregular  bond  has  had  the  effect  in  the 
proceedings  which  a  bond  properly  given 
would  have  had,  and  it  must  be  held  binding 
on  the  parties  executing  it  It  would  be  a 
scandalous  reproach  upon  the  administration 
of  justice  if  the  appellant  could  extniute  an 
Irregular  bond,  under  which  he  had  the  prop- 
erty delivered  to  him,  and,  after  obtaining 
IKtssession  of  it,  by  virtue  of  such  bond,  c<m- 
rtart:  it  to  his  own  use,  and  then  be  heard  to 
assert  successfully  that  he  was  not  to  be 
held  liable  on  his  bond  because  of  some  ir- 
regularity In  it  Forbes  v.  Navra,  63  Mis& 
1;  State  r.  Depeder,  65  Miss.  26,  8  South. 
80. 

Beversed  and  remanded. 
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MEMPHIS  GROCBST  CO.  et  al.  t.  LEACH. 

(Supreme  Court  of  Mississippi.     April  9,  1894.) 

ASSIOSMBNT  POR  BENEFIT  OF  CrBDITORB — STIPD- 

I.AT]Oy  FOB  Attornet's  Fees  — Validitt — Boi>- 

nCIBKCT  OF  SCBEnDLKS — FrBFEKEKCES. 

1.  Since  tlie  statute  requires  tlie  assignee 
Immediately  on  talcing  possession  to  file  a  pe- 
tition and  inventory,  for  which  he  is  entitled  to 
allowance  for  reasonable  attorney's  fees,  to  be 
paid  out  of  the  estate,  a  proyision  in  the  as- 
signment for  the  payment  of  attorney's  fees 
for  drawing  the  deed  of  assignment  and  the 
necessary  schedules,  and  for  preparing  the  as- 
signee's petition  and  inyentory  of  assets,  does 
not  raider  the  assignment  void. 

2.  It  is  sufficient  that  the  aasignment  and 
schedules  together  indicate  the  assets  and  lia- 
bilitiea  so  as  to  give  fall  information  as  to  botlu 
and  the  omission  to  state  everything  connected 
■with  a  liability,  not  especially  required  by  stat- 
ute, will  not  avoid  preferences. 

Appeal  from  chancery  court,  Marshall 
county;   B.  T.  Bllmbrough,  Chancellor. 

In  the  matter  of  the  assignment  of  J.  W. 
Moore,  J.  G.  Leacb,  assignee,  filed  his  peti- 
tion, and  the  Memphis  Grocery  Company 
and  others  filed  cross  petitlonB  assailing  the 
assignment  From  a  decree  sustaining  the 
assignment,  cross  petitlonera  appeal.  Af- 
firmed. 

December  1,  1892,  J.  W.  Moore,  a  mer- 
chant, made  a  general  assignment  of  all  bis 
property  to  J.  Q.  Leach,  assignee,  for  the 
benefit  of  bis  creditors.  The  assignee  filed 
his  petition  In  the  chancery  court  of  Mar- 
shall county,  and  gave  bond,  as  required  by 
chapter  8  of  the  Code  of  1892.  There  were 
two  prefsences  made  in  the  assignment- 
one  in  favor  of  Miss  Lida  Moore,  sister  of 
the  assignor;  the  other  in  favor  of  the  at- 
torneys who  drew  the  deed  of  assignment 
A  nnmlser  of  the  assignor's  creditors  filed 
ccoea  petitions,  under  section  121,  Code 
1892,  assailing  the  assignment  on  various 
grounds.  The  preferences  are  alleged  to  be 
fraadulent,  and  the  debts  so  preferred  are 
charged  to  be  simulated  and  without  consid- 
eration. The  deed  of  assignment  after  di- 
recting the  assignee  to  first  pay  the  taxes 
due  on  the  property,  and  the  expenses,  sim- 
ply directs  the  payment  to  Smith  &  Totten, 
attorneys,  of  the  sum  of  $500.  The  schedule 
showing  tbe  Indebtedness  recites:  "The  in- 
debtedness due  Smith  &  Totten  Is  evidenced 
by  open  account  for  legal  services  and  ad- 
vice In  and  about  this  assignment,  and  for 
the  execution  of  this  trust"  This  provision, 
and  the  insufilciency  of  schedules  filed,  are 
relied  on  by  appellants  as  making  the  as- 
signment fraudulent  and  void.  On  the  trial 
In  the  court  below,  Messrs.  Smith  and  Totten 
were  botb  examined  as  witnesses,  and  testi- 
fied that  the  fee  to  them  was  for  drawing 
the  assignment  and  getting  tbe  case  in  court 
as  required  by  tbe  Code  of  1892.  Mr.  Moore, 
tbe  assignor,  also  testified  to  the  same. 
From  a  decree  sustaining  tbe  aasignmoit 
v.l680.no.& — B 


and  dismissing  the  cross  petitions,  the  cross 
petitioners  appealed. 

R.  T.  Faut  and  J.  T.  Faut  for  appellants. 
X  H.  Watson  and  R.  H.  Taylor,  for  appellee. 

CAMPBELL,  C.  3.  The  assignment  is  as- 
sailed as  void,  because  of  a  provision  for  the 
payment  of  $500  to  Smith  &  Totten,  attw- 
neys,  upon  a  stipulation  that  they  should 
draw  the  deed  of  assignment  and  the  neces- 
sary schedules  to  accompany  it,  "and  for  the 
execution  of  this  trust,"  which  is  shown 
to  have  embraced  the  qualification  of  tbe 
assignee  as  required  by  law,  and  preparing 
his  petition  and  inventory  of  assets.  This 
provision  does  not  come  within  tbe  con- 
demnation of  any  of  our  cases.  In  view 
of  the  statute  requiring  the  aissignee,  im- 
mediately after  taking  possession  of  the 
property  assigned,  to  file  a  petition  in  chan- 
cery, accompanied  by  a  bond,  and  speedily 
thereafter  to  file  an  inventory,  for  which  be 
Is  entitled  to  allowance  by  tbe  court  for  rea- 
sonable expenditures  for  the  services  of 
counsel  In  the  performance  of  the  duties  re- 
quired, to  be  paid  out  of  the  estate  in  bis 
hands  as  receiver.  It  may  be  justiy  consid- 
ered that  the  law  devotes  that  much  of  the 
property  assigned  for  tBls  purpose;  and  it  is 
not  ground  of  Just  complaint  by  creditors 
that  express  provision  is  made  for  this 
known  service  by  the  assignment.  The 
schedules  in  connection  with  the  assignment, 
and  part  of  it  are  sufficient  to  save  the  pref- 
erences contained  In  the  assignment  from 
condemnation.  They  seem  to  be  full  and 
complete,  so  as  to  accomplish  tbe  purpose  of 
the  statute  requiring  them,  and  evince  an 
hohest  effort  to  give  full  and  precise  infor- 
mation as  to  assets  and  liabilities,  so  as  to 
disarm  the  criticism  "that  fraud  lurks  in 
generalities."  Upon  tbe  testimony  as  to  the 
transaction  between  Crook  and  Moore  about 
the  lots  in  Red  Banks,  the  court  rightiy  di- 
rected the  proceeds  of  sale  to  be  paid  to 
Crook,  who  was  mortgagee,  and,  as  such, 
entitied  to  claim  against  Moore  or  his  as- 
signee for  creditors. 

We  concur  in  the  view  of  the  importance 
of  sufficient  schedules,  as  required,  to  save 
preferences,  but  substantial  conformity  to 
the  statute  will  suffice.  If  the  c(mveyance 
and  schedules,  taken  together,  sufficiently  in- 
dicate the  assets  and  liabilities  to  give  full 
information  of  both,  the  object  of  the  law  is 
met  Tbe  omission  to  state  everything  con- 
nected with  a  liability,  not  spedflcally  re- 
quired by  statute,  as  In  case  of  tbe  debt  to 
the  Bank  of  Holly  Springs  mentioned,  or  the 
failure  to  mention  some  circumstance  about 
land  other  than  describing  It  so  as  to  con- 
vey it,  and  give  Its  location  and  value,  and 
give  reasonable  information  concerning  it, 
win  not  avoid  jHreferences.   Affirmed. 
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JAMISON  et  al.  t.  TOWN  OF  HOUSTON 

et  id. 

(Supreme  Court  of  Mississippi.     March  6k 
1894. 

Schools  and  Scrooi.  Districts — Tasjltioh. 
A  bill  to  enjoin  the  collection  of  taxes 
to  pay  bonds  Issued  in  purchase  of  school  prop- 
erty from  one  A.,  alleging  that  the  property 
had  previously  been  conveyed  to  defendant  town 
for  school  pur^ses;  that  defendant's  council, 
without  authority,  conveyed  it  to  A.;  that  the 
bonds  were  issued  to  purchase  'such  propcorty 
from  A.;  that  there  were  sufficient  school  build- 
ings to  accommodate  the  children  of  the  town; 
and  that  A.,  before  the  purchase  from  him, 
owed  money  to  members  of  the  board,  and  paid 
them  in  the  bonds, — shows  no  ground  for  in- 
junction, as  the  purchase  of  school  property  is 
m  the  discretion  of  the  municipal  authorities, 
and  cannot  be  controlled. 

Appeal  £rom  chancery  court,  Chickasaw 
county;  Baxter  McFarland,  Chancellor.  . 

Bill  by  A.  J.  Jamison  and  others  against 
the  town  of  Houston  and  another  to  enjoin 
defendants  from  collecting  certain  taxes. 
From  a  Judgment  for  defendants,  plaintifrs 
appeal.    Affirmed. 

In  1883  the  town  of  Houston,  Miss.,  by  its 
town  council.  Issued  and  negotiated  $4,500 
6  per  cent  15-year  bonds  In  the  purchase  of 
certain  school  property  located  within  Its 
limits,  basing  its  action  on  the  authority 
vested  In  It  by  the  amendment  to  its  charter 
of  February,  1890  (Laws  1890,  p.  239),  as  pro- 
vided for  in  secUon  3039  of  the  Code  of  1892, 
basing  its  action  In  the  premises  on  the  pow- 
er and  authority  to  do  so  on  sections  3014- 
3017  of  said  amendments.  The  property 
was  purchased  from  the  defendant  H.  B. 
Abemethy  and  one  Sherwood.  This  la  a 
bill  filed  by  appellant  A.  J.  Jamison  and  oth- 
»  taxpayers  and  citizens  of  the  town  of 
Houston,  alleging  that  certain  school  prop- 
erty, including  that  purchased  from  defend- 
ants Abemethy  and  Sherwood,  and  paid  for 
by  the  issue  of  the  $4.rO0  town  bonds,  was 
purchased  by  Chickasaw  county  in  1872; 
that,  pursuant  to  an  act  of  the  legislature  of 
March  13,  1884,  the  board  of  supervisors  of 
Chickasaw  coimty  was  authorized  to  con- 
7^  said  property  to  defendant  town,  upon 
certain  conditions,  for  school  purposes;  tiiat 
on  the  27th  of  May,  1884,  defendant  town 
council,  by  resolution,  accepted  said  property 
on  the  terms  prescribed  in  said  act;  that  on 
the  2d  of  June,  1884,  said  board  In  open  ses- 
sion attempted  to  convey  to  defendant  town 
the  property  known  as  the  "Male  Academy" 
In  said  town;  that  on  the  10th  of  April,  1889, 
the  board  of  supervisors  authorized  Its  pres- 
ident to  execute  a  deed  to  the  corporate 
authorities  of  defendant  town  to  said  Male 
Academy,  together  with  the  lots  of  land 
on  which  said  academy  was  situated;  that 
on  June  1,  1889,  the  president  of  said 
board  made  a  deed  to  the  corporate  authori- 
ties of  said  town  to  said  academy  and  lots 
of  land;  that  on  June  7. 1889,  the  town  coun- 


cil  examined,   approved,   and   ordered   the 
deed  from  the  president  of  the  board  of  su- 
pervisors to  be  received,  and  also  "agreed 
that' we  make  a  Uke  deed  to  Prof.  Abernetby 
of  the  piece  of  groimd  on  which  the  new 
coUege  haU  now  stands;"  that  July  12,  1891, 
W.  M.  McAllster,  mayor  of  Houston,  made  a 
deed  in  fee  to  H.  B.  Abemethy  to  fractional 
square  32,  with  covenants  of  warranty,  with- 
out right  or  authority  so  to  do;   that  on  the 
21st  of  January,  1893,  a  meeting  of  the  coun- 
cil of  defendant  town  was  called  to  consider 
the  proposition  to  purchase  the  school  build- 
ing known  as  the  "CoUege  HaU,"  or  school 
property  located  therein;    that  said  coUege 
hall  Is  situated  on  the  lot  conveyed  by  Mc- 
Allster to  Abemethy;   and  also  to  consider 
the  proposition  of  paying  for  said  property 
by  issuing  bonds  t6  the  amount  of  $4^500; 
that  said  bonds  were  issued,  and,  comidaln- 
ants  are  informed  and  beUeve,  were  issued 
to  purchase  from  said  Abemethy  the  afore- 
said property,  which  in  fact  at  the  time  be- 
longed to  defendant  town;  that  at  the  time 
of  said  purchase  the  town  owned  school 
buildings  whose  capacity  was  ample  to  ac- 
commodate all  the  educable  children  of  said 
town;    that  the  purchase  of  said  property 
from  said  Abemethy  was  a  vain  and  useless 
act,  and  without  shadow  of  authority  In  law, 
and  imposes  a  heavy  burden  upon  the  tax- 
payers of  said  town;  that  complainants  are 
informed  and  beUeve  that  defendant  Aber- 
netby, before  the  purchase,  owed  large  sums 
of  money  to  several  of  the  members  of  the 
town  council,  and  paid  them  in  these  bonds; 
that  complainants  pay  a  large  part  of  de- 
fendant town's  taxes;  that  the  town  council 
has,  for  the  purpose  of  paying  said  bonds 
as  they  mature,  levied  a  tax  on  the  property 
of  complainants,  and  are  about  to  proceed 
to  cause  the  same  to  be  collected  by  process 
of  law.    The  bill  prays  for  an  Injunction  re- 
straining the  coUectlon  of  the  taxes,  and  for 
the  cancellation  of  the  foUowlng  deeds:   The 
deed  from  the  president  of  the  board  of  su- 
pervisors to  the  town  of  Houston;  the  deed 
from  McAUster,  mayor,  to  H.  B.  Abemethy; 
and  the  deed  from  Abernethy  to  the  d^end- 
ant  town.    Defendants  answered  this  blU  In 
part  and  demurred  to  that  part  asking  for 
the  cancellation  of  the  deeds.     The  demur- 
rer was  sustained,  and  on  motion  of  defend- 
ants  the   injunction   was   dissolved,    from 
which    decree   of   the   court   complainants 
asked  an  appeal,  which  was  granted  by  the 
coiut. 

W.  J.  Lacey,  for  appellants.  T.  3.  Buchan- 
an, Jr.,  and  W.  S.  Bates,  for  appellees. 

PBR  CURIAM.  There  is  nothing  In  the 
biU  to  sustain  the  Injunction,  Uevwy  aUe- 
gation  was  admitted  to  be  true.  The  whole 
matter  was  by  law  in  the  discretion  of  the 
municipal  authorities,  wlUch  the.  eourts  are 
powerless  to  oontroL    Affirmed. 
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AARON  r.  SUPREME  IX)DGH  OP 
KNIGHTS  OF  HONOR  et  al. 

(Snpreme  Conrt  of  Mississippi.  Jan.  22, 1894.) 
Demdsbbk— Objbotioms  hot  Appabbkt  in  BlUa 
A  bill  in  a  snit  against  a  mutnal  ben- 
efit order  is  not  demurrable  an  attempting  to  en- 
force an  agreement  in  riolation  of  its  charter, 
granted  by  the  laws  of  another  state,  where  the 
bill  does  not  disclose  the  character  and  powers 
of  such  corporation  under  its  charter. 

Appeal  from  chancery  court,  Leflore  coun- 
ty; W.  R.  Trigg,  Chancellor. 

Bill  by  Albert  Aaron  against  the  Supreme 
Lodge  of  Knights  of  Honor  and  others. 
From  a  Judgment  sostainlng  defendants' 
demurrer  to  the  bill,  plaintiff  appeals.  Re- 
versed. 

J.  L.  IfcCall,  a  dtizen  of  Leflore  county. 
Miss.,  In  the  year  1888  was  Indebted  to  the 
firm  of  Baakett  &  Aaron,  a  mercantile  firm 
of  Greenwood,  Miss.,  In  the  sum  of  $1,079.88, 
when  the  said  McCall  proposed  to  Baskett  & 
Aaron  that  he  would  join  the  Knights  of 
Honor,  and  take  out  a  policy  for  |2,000  In 
said  order,  with  his  brother,  Randall  McCall, 
one  of  the  defendants  in  this  cause,  as  bene- 
ficiary, if  the  said  Baskett  &  Aaron  would 
pay  all  the  costs  and  charges  of  his  Joining 
the  order,  and  pay  all  dues  and  expenses 
after  he  Joined  until  be  should  pay  said  In- 
debtedness; and,  in  the  event  that  be  should 
die  before  the  payment  of  this  debt,  then 
said  Randall  McCall,  who  had  consented  in 
writing  to  carry  out  this  agreement,  should 
pay  from  the  proceeds  of  said  policy  the  debt 
due  Baskett  tt  Aaron,  together  with  any 
other  Indebtedness  which  J.  L.  McCall  might 
owe  Baskett  &  Aaron.  This  proposition  was 
accepted,  and  J.  L.  McCall  Joined  said  order, 
and  a  certificate  of  insurance  in  said  order 
was  Issued  in  faror  of  Randall  McCall. 
Baskett  &  Aaron  then  closed  the  account 
with  J.  L.  McCall  by  taking  bis  four  promis- 
s<H7  notes  for  said  sum,  and  they  paid  all 
the  expenses  of  McCall's  initiation,  and  paid 
all  the  assessments  and  dues  of  said  McCall. 
J.  L.  McCaU  died  in  1880,  before  he  paid  the 
indebtedness  to  Baskett  &  Aaron.  The  in- 
debtedness to  Baskett  &  Aaron  was  trans- 
ferred to  Albert  Aaron,  this  complainant 
Proof  of  the  death  of  J.  L.  McCall  was  fur- 
nished to  said  order,  which  was  accepted  by 
It .  After  the  death  of  J.  L.  McCall,  Randall 
McCall  refused  to  carry  out  the  contract 
and  Instltated  suit  In  some  court  in  North 
Carolina,  wbere  he  lived,  against  said  order 
and  complainant,  but  which  he  afterwards 
dismissed.  Albert  Aaron  then  filed  his  bill 
In  the  chancery  court  of  Leflore  county 
against  the  Supreme  Lodge  Knights  of  Hon- 
or, a  corporation  under  the  laws  of  Missouri, 
and  Randall  McCall,  a  citizen  of  North  Caro- 
lina, setting  up  the  above-stated  facts.  The 
Knights  of  Honor  answered,  and  paid  the 
money  into  court,  with  an  Interpleader, 
and  afterwards,  on  motion,  withdrew  their 
answer    and    interpleader,    and    demurred 


to  the  complainant's  bin.  McCall  also  de- 
murred. Both  demurrers  were  sustained. 
When,  by  leave  of  court  complainant 
amended  his  bill,  defendants  then  de- 
murred to  the  amended  bill.  The  Supreme 
Lodge  Knights  of  Honor  demurred  to  com- 
plainant's bill  on  the  following  grounds, 
among  others:  "(2)  The  benefit  certificate 
named  In  the  bill  was  nevo:  surrendered  by 
the  member,  J.  L.  McCall,  In  accordance 
with  the  laws  of  the  order  of  Knights  of 
Honor  as  set  out  In  said  benefit  certificate; 
(3)  The  bill  set  out  an  agreement  between 
the  member,  3.  L.  McCall,  and  complainant 
and  Randall  McCall,  which  Is  a  fraud  upon 
the  Supreme  Lodge  of  Knights  of  Honor, 
and  an  attempt  to  fraudulently  divert  the 
widows'  and  benefit  fund  of  the  order  to 
creditors.  In  violation  of  the  charter  of  said 
order.  (4)  That  said  agreement  and  promise 
Is  fraudulent  and  void  under  the  charter  and 
laws  of  the  order  of  Knights  of  HOnor  and 
of  the  laws  of  the  land,  and  could  not  affect 
said  order."  "(7)  Said  bill  seeks  the  pay- 
ment of  a  debt  out  of  the  widows'  and  or- 
phans' fund  of  the  Knights  of  Honor,  when 
the  same  Is  contrary  to  the  law  and  public 
policy,  and  the  charter,  constitution,  and 
laws  of  said  order."  This  demurrer  was 
sustained,  and  the  bin  dismissed,  and  from 
that  decree  complainant  appealed. 

Rush  &  Gardner,  for  appellant  Anderson, 
Haden  &  Davis,  for  appellees. 

WOODS,  J.  The  demurrers  should  have 
been  overruled,  since  the  substantial  grounds 
relied  on  were  not  predicable  of  matters  ap- 
pearing on  the  face  of  the  amended  biU. 
The  character  of  the  corporation  sued  Is  not 
fully  disclosed  by  the  bill,  it  being  simply 
referred  to  as  created  under  the  laws  of  the 
state  of  Missouri.  The  speaking  demurrer 
of  the  appellees  seeks  to  raise  the  question 
of  the  powers  of  the  corporation  under  its 
charter,  derived  from  certain  particular 
statutes  of  the  state  of  Mlssoiui.  If  these 
furnished  a  bar  to  complainant's  demand, 
they  should  have  been  presented  by  a  proper 
plea,  and  not  by  demurrer,  for  this  last  is 
confined  to  what  appears  on  the  face  of  the 
pleading,  which  is  supposed  to  be  lnsu£9- 
dent    Reversed  and  remanded. 


(71  Hiss.  663 

CAIN  V.  MOTSB  et  aL 

(Supreme  Oonrt  of  MississippL     Jan.  22,  1894.) 

Rbflbvin — EvroBNOB — Burden  of  Proof. 

1.  In  replevin  for  property  rented  by  plain- 
tiffs to  defendant,  defendant  cannot  show  that 
plaintiffs  bonght  in  the  property  on  foredo- 
sure  of  defendant's  trust  deed  to  them,  under  an 
agreement  with  him  to  buy  at  a  much  reduced 
price,  and  sue  his  vendees  of  some  of  the  mort- 
gaged property  on  the  deficiency,  and,  when 
they  had  collected  from  these,  to  reconvey  to 
defendant,  and  that  they  had  recovered  such 
judgment  against  the  vendees.  Such  evidence 
oonld  only  serve  in  equity,  in  a  marshaling  of 
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the  assets.    Johnson  T.  Koyse  (Mias.)  12  South. 
483,  followed. 

2.  When  defendant  sets  up  In  bar  of  plain- 
tiff's recovery  a  deed  to  him,  pur^rtin?  to  be 
plaintiff's,  and  plaintiff  swears  it  is  a  forgery, 
the  burden  is  on  defendant  to  prove  it  genuine. 

Appeal  from  circuit  court,  Amite  county; 
W.  P.  Cassedy,  Judge. 

B^lerln  by  I.  Moyse  &  Sons  against  E.  A. 
Cain.  Judgment  for  plalntlflla.  Defendant 
appeals.    Affirmed. 

This  is  an  action  of  replevin  by  appellees 
against  appellant  To  appellees'  declaration 
the  general  Issue  was  pleaded,  with  notice 
of  damages.  On  the  trial,  plalntlfCS  intro- 
dnced  the  affidavit  and  writ  of  replevin, 
with  the  sherUTs  return  thweon.  In  evi- 
dence. Julius  Moyse  was  then  put  on  the 
stand,  who  testified  that  the  property  lev- 
ied on  under  the  writ  was  the  property  of 
plaintiffs,  and  bad  be«i  rented  by  plaintiffs 
to  defoidant  for  the  year  1892,  as  evidenced 
by  a  rent  note,  which  was  Identified  by  wit- 
ness, and  Introduced  In  evidence.  On  oross- 
examination,  defendant  offered  to  show  by 
this  witness  that  at  a  trustee's  sale,  made 
tinder  a  deed  of  trust  held  by  plaintiffs 
against  defendant,  and  under  whlcb  plain- 
tiffs dalm  title  to  the  property,  it  was  agreed 
between  plaintiffs  a^d  defendant  that  plain- 
tiffs should  buy  In  the  property  at  a  re- 
duced price,  so  that  a  balance  would  re- 
main from  defendant  to  plaintiffs,  and,  for 
this  balance,  plaintiffs  would  sue  Barney, 
Johns  &  Co.,  who  had  purchased  a  portion 
of  the  mortgaged  property  contained  In  the 
deed  of  trust  under  which  the  sale  was 
made,  and,  after  plaintiffs  had  collected 
from  Barney,  Johns  &  Co.,  they  would  re- 
convey  the  property  to  defendant;  that,  in 
pursuance  of  this  agreement,  plaintiffs  did 
buy  the  property  In  at  a  greatly  reduced 
price,  and  did  sue  Barney,  Johns  &  Co.,  and 
had  obtained  a  judgment  against  them  for 
the  value  of  the  mortgaged  property  they 
had  bought  Plaintiffs  objected  to  this  tes- 
tlipony,  and  the  cotut  sustained  the  objec- 
tion, to  which  defendant  ercepted.  The  de- 
fendant then  introduced  a  deed  from  plain- 
tiffs to  him  to  all  the  property  In  contro- 
versy, dated  December  1,  1802.  Plaintiffs 
then  introduced  J.  Moyse  in  rebuttal,  who 
testified  that  the  deed  offered  In  evidence 
by  defendant  was  a  forgery,  and  had  never 
been  executed  or  delivered  by  plaintiffs. 
Defendant  then  introduced  othor  evidence 
showing  the  circumstances  of  the  execution 
of  the  deed,  and  Its  delivery,  with  some  cor- 
respondence in  reference  to  the  transaction. 
Other  evidence  for  plaintiffs  disputed  that 
offered  by  defendant  and  denied  any  knowl- 
edge of  the  correspondence.  Defendant 
asked  the  court  to  give  the  following  Instruc- 
tion, which  was  refused:  "(2)  The  court 
instructs  the  Jury,  for  the  defendant,  that 
the  burden  of  showing  their  rights  to  re- 
cover the  property  sued  for  is  on  the  plain- 
tiffs, J.  Moyse  &  Co.,  and  that  the  defend- 
ant having  produced  a  deed  of  conveyance 


to  himself  from  plaintlfb  to  the  properly.  It 
devolves  on  the  plaintiffs  to  show,  by  a  pre- 
ponderance of  the  evidfflice,  not  only  that 
said  deed  was  not  written  or  signed  or  ac- 
knowledged by  plaintiffs,  or  the  acknowl- 
edgment signed  by  S.  A.  Mathews,  but  they 
must  show,  by  a  preponderance  of  the  evi- 
dence, that  they  did  not  deliver  to  the  de- 
fendant said  deed;  and  unless  they  do  this, 
to  the  satisfaction  of  the  jury,  by  a  pre- 
ponderance of  the  evidence,  the  jury  should 
find  for  defendant  and  this,  too,  whether 
they  believe  the  deed  was  signed  or  written 
by,  ot  acknowledged  by,  them  before  Math- 
ews, or  not— the  questl(m  before  the  Jury 
for  determination  being  whether  or  not 
plaintiffs  dellvaed  the  deed  In  question  to 
defoidant;  and  tmless  plaintiffs  show,  to 
the  satisfaction  of  the  Jury,  by  a  preponder- 
ance of  the  evidence,  that  they  did  not  so 
deliver  said  deed,  they  should  find  for  the 
defendant,  Cain."  There  was  a  verdict  and 
Judgment  for  plaintifb.  Motion  for  new 
trial  overruled.    Defendant  appealed. 

B.  H.  Ratcliff,  for  appellant  Cha&  B. 
Williams,  for  appellees. 

WOODS,  J.  The  offered  evidence  of  the 
alleged  agreement  between  Julius  Moyse 
and  the  appellant  should  have  been  exclud- 
ed. See  Johnson  y.  Moyse  (Miss. ;  not  officially 
reported)  12  South.  483.  The  reasons  given 
In  that  case  tor  the  exclusion  of  this  testi- 
mony apply  with  even  greater  force  In  the 
present  case.  In  fact,  however,  the  appel- 
lant was  permitted  to  croBS'«xamine  Julias 
Moyse,  and  make  such  proof  as  he  could, 
and  he  was  permitted  to  do  precisely  what 
he  avers  was  denied  him. 

There  was  no  error  In  refusing  the  second 
Instruction  asked  by  the  appellant  Having 
set  up  In  bar  of  the  right  of  recovery  by 
plaintiff  a  deed  to  the  property,  which  pur- 
ported to  have  been  executed  by  his  adver- 
sary, and  the  genuineness  of  the  deed  hav- 
ing been  denied  by  its  reputed  maker,  and 
denounced  as  a  forgery,  the  burden  of  show- 
ing Its  authenticity  was  ui>on  him  who  of- 
fered It    Affirmed. 


(71  KiMk  aoo) 
WRIGHT  et  al.  v.  LAUDEKDALB  OOUNTX. 
(Supreme  (3ourt  of  Misalsaippi.    March  19, 
18M.) 

Township  Soaooi.  laKDS  —  Suit  bt  Couirrr  to 

Establish  Titls— Avbbhshts  or  Biu.  —  Mis- 
joisDEB  ov  Pasties.  ' 

1.A  bill  by  a  county  under  Code  1802,  I 
4147,  to  establish  the  tiue  to  township  school 
lands,  need  not  set  oat  the  Investigations  as  to 
title,  and  the  abstracts  thereof,  required  by  sec- 
tions 4144  and  4145;  such  investigation  and  ab- 
stract not  being  conditions  precedent  to  suit 

2.  The  bill  sufficiently  deraigna  title  when 
It  avers  the  reservation  of  title  oy  the  United 
States  to  such  lands  for  school  purposes,  and 
charges  that  the  legal  title  remains  therein, 
and  that  there  Is  a  public  trust  in  such  lands 
for  the  support  of  schools  in  the  township  in 
whidk  the  land  is  situated. 
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3.  Oomplatnnnt  need  not  make  deraignment 
of  defendants'  claim  of  tide,  bnt  it  is  safficient 
to  ayer  that  defendants  are  in  possession,  and 
claim  title  in  fee  simple,  and  that  such  posses- 
sion and  claim  cast  a  doud  on  the  title  to  the 
land,  and  render  it  onaTailaUe  for  carrying  out 
the  trust. 

4.  Where  the  suit  ia  against  seTeral  per- 
sons, and  the  bill  charges  that  defendants  are 
in  possession  of  the  entire  section  of  land  in 
controversy,  and  tliat  they  claim  title  thereto 
in  fee  simple,  there  is  no  misjoinder  of  parties. 

Appeal  from  chancoy  conrt,  Lauderdale 
county;  W.  T.  Houston,  Obancellw. 

Action  by  the  board  of  suparigors  of  Lau- 
derdale county,  Miss.,  against  J.  H.  Wright 
and  otbers,  to  estabUah  title  to  section  16, 
to-wnslilp  6k  range  16  east,  in  sncli  county. 
FKMn  a  Judgment  overruling  demurrers  to 
the  bin,  defendants  appeal    Affirmed. 

This  Is  a  salt  In  the  chancery  court  of 
Landodale  county  by  the  said  county 
against  tbe  East  HissiBSippi  Mills,  M.  T. 
Mnrfree  and  his  wife,  Mrs.  J.  Jackson,  D.  A. 
Ray  and  wife,  James  McLemore  and  wife, 
M.  E.  McLemore,  Kate  H.  Snell,  J.  S.  Solo- 
mon, Sallle  Allen,  W.  F.  Brown,  N.  L.  Pot- 
ter, J.  B.  Wrlgbt,  J.  P.  Morgan,  Bobert 
Sndl,  Median  Road  Gompany,  Mrs.  Sallie 
Chreen,  and  People's  B.  &  L.  Association. 
The  bill  charges  that  on  March  8,  1893,  the 
ccmgress  of  the  United  States  reseryed  all 
sixteenth  sections  south  of  the  Tennessee 
line  tor  school  purposes;  that  the  title  re- 
mained In  the  United  States;  that  among 
lands  so  reserved  Is  section  16,  township  9, 
range  16  east,  in  said  county,— the  section  In 
ctmtroyersy;  that  no  valid  sale  or  lease  of 
said  land  had  ever  been  made;  that  the 
legal  title  to  same  still  remains  in  the 
United  States,  and  that  the  inhabitants  of 
said  township  are  entitled  to  it  in  trust  tor 
school  purposes,  or  that  the  legal  title  Is  still 
In  the  state  of  Mississippi,  and  that  the 
state  holds  same  In  trust  for  sdiool  purposes 
In  said  township;  that  chapter  123  of  the 
Gode  of  1892  *  requires  title  to  such  lands  to 
be  Investigated,  and  the  true  condition  of 
title  to  be  ascertained,  and  all  necessary 
salts  to  be  brought  to  conflrm  title  and  to  fix 
the  date  of  the  expiration  of  any  lease  there- 
ot;  that  the  defendants  are  in  possession 
and  daim  title  in  fee  simple  to  said  section 
at  land;  and  that  such  possession  and  dalm 
cast  a  cloud  and  doubt  upon  the  title,  and 
render  such  section  vainness  for  the  trust 
intended.  The  prayer  of  the  bill  is  that 
defraidants  tie  required  to  disclose  and  state 
by  their  answers  what  title  they  and  each  of 
tbem  have  or  dalm,  and  to  fully  set  out 


'Code  1882,  c.  123,  i{  4144-^146,  provide 
that  the  board  of  snperrisors  of  eacli  coonty 
Shall  emidoj  competent  persons  to  take  snch 
action  as  shall  be  necessary  to  ascertain  the 
tme  00Ddlti<»  of  the  title  to  each  parcel  of 
townahip  schoirf  land  in  its  county,  and  to 
establish  and  confirm  the  same;  thiat  a  com- 
idete  abstract  of  title  shall  be  made  of  each 
paroel  of  said  land;  and  that  such  board  shall 
determine  whether  there  are  townsUp  funds 
in  the  county  treasury. 


their  titles,  that  said  titles  may  be  Inquired 
into  and  passed  niion,  and  the  true  titles 
established.  Part  of  the  defendants  de- 
murred as  follows:  (1)  No  equity  on  the 
face  of  the  bllL  (2)  The  bill  falU  to  show 
facts  to  Justify  suit  (S)  The  bill  calls  on 
defendants  to  dlsdoee  facts  which  are  as  ac- 
cessible to  complainants  as  defendants.  (4) 
The  bill  fails  to  show  that  complainants 
have  performed  the  first  duty  under  chapta: 
123  of  the  Ck>de  of  1892.  (S)  The  bill  does 
not  show  that  the  lands  so  claimed  Jointly 
are  under  common  title,  or  claimed  In  fee 
simple,  or  under  lease  for  an  indefinite  term, 
or  that  title  rests  in  parol,  or  that  the  rec- 
ords have  been  destroyed.  (6)  The  bill  does 
not  abow  that  conditions  precedent  to  lease 
or  sale  were  not  complied  with.  (7)  The 
state  had  a  right  to  provide  for  disposition 
of  said  land.  The  other  defendants  de- 
murred as  follows:  (1)  No  equity  on  face  of 
the  bilL  (2)  The  bill  is  multifarious,  and 
there  is  no  community  of  interest  in  defend- 
ants. (3)  The  biU  aUeges  title  in  the  United 
States  or  state  of  Mississippi.  (4)  'me  bill 
must  show  clearly  and  nnequlyocally  in 
whom  title  rests.  If  true,  as  alleged,  that 
title  is  in  one  or  the  other,  that  fact  nega- 
tives title  In  Lauderdale  county.  (6)  The 
bill  aUeges  title  retained  by  the  United 
States  government,  and  that  no  sale  or  dis- 
position lias  ever  been  authorized,  except 
as  thereinafter  set  forth.  The  exception  Is 
that  in  1862  congress  ratified  all  sales  that 
had  been  made  by  the  state,  and  authorized 
the  state  to  make  further  sales  with  the  con- 
sent of  the  Inhabitants  of  the  township. 
Ck>mplalnant  then  alleges  that  no  valid  sale 
or  lease  had  ever  been  made  of  the  land,  and 
that  legal  title  remains  In  the  United  States, 
yet  fails  to  allege  any  authority  from  the 
United  States  government  to  complainant  or 
the  state  of  Mississippi  to  Institute  suit 
(9  Chapter  123  of  the  Code  of  1892  does  not 
confer  power  on  the  board  of  supervisors  to 
bring  suits  in  its  own  name;  and,  if  it  did, 
such  provision  is  nugatory.  These  demur- 
rers were  overruled. 

Walker  &  Hall  and  8.  B.  Watts,  toe  appel- 
lants. Woods  &  Woods  and  Fewell  *  Bra- 
ban,  for  appellee. 

WOODS,  J.  Sections  4144,  4145,  and  4146 
are  quite  independent  of  and  distinct  from 
section  4147,  trader  which  this  bill  was  ex- 
hibited.* We  must  assume  that  the  board  of 
supervisors  in  each  county  whwein  is  situ- 
ated a  sixteenth  section  of  land,  or  a  part  of 
such  section,  or  another  section  or  part  of 
another  section  taken  in  lieu  of  any  sixteenth 
or  part  thereof  reswved  for  the  support  of 
township  schools,  has  complied  with  the  re- 

'  Section  4147  makes  it  the  duty  of  the  board 
of  snpervlsors  to  instltnte  and  prosecnte  to 
effect  in  the  chancery  court  of  the  county  where 
the  land  lies  all  necessary  suits  to  establish 
and  confirm  the  title  to  each  parcel  of  township 
school  land. 
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qulrements  of  the  tbree  first-named  sections; 
but  we  do  not  believe  that  the  fruits  of  such 
compliance  are  to  be  fully  averred  In  the 
bills  filed  to  establlsb  and  confirm  the  title 
to  such  lands.  We  do  not  think  it  requisite 
that  the  abstract  contemplated  In  section 
4145,  In  whole  or  In  part,  must  be  set  out  in 
the  suits  that  may  be  thought  by  the  board 
of  supervisors  to  be  necessMy  to  be  brought 
und»  section  4147.  The  making  of  the  in- 
vestigations to  ascertain  the  true  condition 
of  the  title  to  sixteenth  section  lands,  and 
of  abstracts  of  title  thereto,  is  not  a  condi- 
tion precedent  to  stdt,  but  such  investigar 
tions  and  abstracts  are  for  the  information 
of  the  people  at  large,  as  well  as  for  the 
board  of  supervisors,  as  to  the  condition  of 
the  titles  to  such  lands.  The  bill  adeqoatdy 
deralgns  the  title  of  complainant  when  it 
avers  the  reservation  of  tltlo  by  the  govon- 
ment  of  the  United  States  to  such  lands  for 
school  purposes,  and  charges  that  the  legal 
title  remains  In  the  United  States,  and  that 
there  is  a  public  trust  in  said  lands  for  the 
8t4>port  of  schools  in  the  township  in  which 
the  lands  are  to  be  found.  That  the  state, 
and  the  agencies  of  its  creation  to  that  end, 
may  manage  such  lands,  and  execute  the 
public  tmst  therein,  is  not  disputable,  and 
this  suit  is  merely  an  attempt  by  an  agency 
of  the  state  to  more  efl!ectually  manage  the 
school  lands,  and  carry  out  the  trust  created. 
It  was  not  necessary  for  complainant,  in  its 
bill,  to  make  deraignment  of  respondents' 
claim  of  title.  The  bill  does  aver  that  the 
defendants  are  in  possession  of  and  claim 
title  in  fee  simple  to  the  land,  and  that  soch 
possession  and  claim  cast  a  cloud  upon  the 
title  to  the  lands,  and  renda  them  unavail- 
able for  the  carrying  out  of  the  trust,  and 
this  is  sufficient  averment.  Indeed,  It  may 
readily  be  conceived  that  this  is  all  that 
complainant  could  aver,  for  the  investiga- 
tions as  to  the  condition  of  the  title,  as  dis- 
closed by  the  examination  of  the  deed  rec- 
ords, may  have  shown  nothing  more.  It  is 
manifestly  not  true  that  the  -  complainant  is 
In  position  to  state  the  particulars  of  the 
claim  of  title  made  by  defendants  equally  as 
readily  and  as  fully  as  could  the  defendants 
themselves.  There  is  no  misjoinder  of  par- 
ties in  the  case  as  now  presented  by  the  bill. 
It  is  diarged  that  the  defendants  are  In  pos- 
session of  the  oxtlre  section  of  land,  and  that 
they  are  claiming  title  in  fee  simple  thereto. 
Misjoinder  is  not  predlcable  of  the  bill  on 
this  averment,  and  this  is  the  only  question, 
on  this  point,  now  before  us.    Affirmed. 


WHEEIiEIl  et  al.  v.  BIGGS  et  al. 
(Supreme  Court  of  Mississippi.     Jan.  22,  1894.) 

fsacdolast  ckjkvbtamoe  — pubobass  ut  wifb's 
Name. 
1.  Oreditors  have  no  right  to  their  debtor's 
services;  and  where  he  buys  a  mill  for  his 
wife  in  her  name  and  on  her  credit,  and  by  his 
management  makes  profits  which  ha  applies  on 


his  wife's  notes,  the  property  is  not  liable  for 
his  debts. 

2.  If  a  husband  uses  his  own  money  to  pay 
his  wife's  debt  on  her  property,  his  creditors 
might  ctiarge  her  property  with  the  amount 
paid,  but  could  not,  therefore,  treat  the  prop- 
erty as  his,  and  subject  it  to  liis  debts. 

Appeal  from  chancery  court,  Copiah  coun- 
ty;  H.  0.  Conn,  Chancellor. 

BUI  by  W.  G.  Wheeler  &  Co.  and  others 
against  W.  J.  Biggs  and  others  to  subject 
certain  property  to  theh:  demands  against 
said  Biggs.  From  the  decree -entered,  com- 
plainants appeal    Affirmed. 

W.  G.  Wheeler  &  Co.  and  others  filed  a 
bill  in  the  chancery  court  of  Copiah  county 
against  W.  J.  Biggs  and  his  wife,  N.  A. 
Biggs,  and  Gcwge  Parker,  alleging  that  th^ 
were  creditors  of  said  W.  J.  Biggs  in  various 
amoimts  on  November  24,  1890,  and  that 
said  Biggs  was  at  that  time  insidvent,  and 
desirous  of  so  arranging  his  business  as  to 
defeat  and  defraud  his  creditors  in  any  ef- 
fort they  might  subsequently  make  to  col- 
lect their  debts;  that,  with  this  aid  In  view, 
he  purchased  from  one  Gecnrge  Ferguson  a 
valuable  sawmill,  boiler,  and  fixtures,  -ex- 
ecuting therefor  his  wife's  promissory  notes, 
and  taking  the  title  in  hw  namet  with  the 
view  of  concealing  his  ownership  of  said 
propo^;  that  this  was  done  with  his  wife's 
knowledge  and  consent;  that  W.  3.  Biggs 
took  possession  of  the  iiroperty,  and  put  his 
Individual  means  into  the  operation  of  said 
property,  and  gave  the  business  his  undi- 
vided personal  attention,  and  out  of  the  pro- 
ceeds of  the  business  thus  carried  on  paid 
about  $800  of  the  purchase  money  of  said 
property.  The  bQl  further  ctiarged  that 
Mrs.  N.  A.  Biggs  never  invested  a  dollar  in 
said  property,  nor  gave  a  moment's  attention 
to  Its  operation;  that,  soon  after  said  BigKs 
purchased  the  property,  one  3.  Connelly,  who 
had  done  some  work  on  the  mill  while  it 
belonged  to  Ferguson,  brought  suit  to  en- 
force his  lien,  and  recov««d  a  jtidgmckit 
and  sold  said  mill,  and  Connelly  purchased 
it,  but  prior  to  the  sale  Connelly  had  agreed 
with  Biggs  to  convey  the  same  to  him  upon 
his  payment  of  the  judgment  and  costs; 
that,  when  Connelly  was  ready  to  consummate 
this  arrangement,  the  defendant  George 
Parker  insisted  that  he  had  a  Ilea  on  the 
property  for  the  unpaid  purdiase  price;  that 
Biggs  allowed  Connelly  to  make  a  deed  of 
the  mill  to  said  Parker  for  the  purpose  of 
protecting  his  supposed  Iloi,  but  that  he  in 
fact  had  no  lien;  and  that  thM«  was  noth- 
ing due  Parker  for  the  purchase  money; 
and  that  W.  J.  Biggs  paid  every  cent  which 
was  paid  to  Connelly  for  the  mill,  and  the 
title  should  have  been  made  to  him  instead 
of  to  Parker.  The  bUl  avers  that,  while 
Parker  hdd  the  legal  tltle^  the  equitable  title 
was  In  W.  J.  Biggs,  and  was  subject  to  his 
debts.  The  complainants  asked  for  a  can- 
cellation of  the  title  held  by  Parker,  and 
that  the  prox)erty  might  be  treated  as  that  of 
W.  J.  Biggs,  and   that  they  might  be  ad- 
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Judged  to  hare  a  Vea  on  the  same  from  the 
time  of  the  flUng  of  their  bllL  Decrees  pro 
confeseo  were  taken  against  defendants  W. 
J.  and  N.  A.  Biggs.  Defendant  Oewge 
Parker  answered  the  bill,  admitting  the  sale 
of  the  mOl  by  Ferguson,  but  denied  that  he 
aoH  it  to  W.  3.  Biggs,  bat  alleged  that  he 
sold  it  to  N.  A.  Biggs,  who  executed  her 
promissory  notes  to  Parker  and  <me  G^Ulman 
for  same.  He  denied  that  W.  J.  Biggs  took 
possession  of  the  min,  at  paid  any  part  of 
the  purchase  mon^.  Disclaimed  any  knowl- 
edge of  any  fraudulent  purpose  on  the  part 
of  Biggs  and  his  wife.  Admitted  the  Con- 
ndly  Judgment,  the  sale  thereunder,  and 
that  Connelly  made  a  deed  to  him.  He  de- 
nied that  the  equitable  title  to  the  mill  was 
In  W.  3.  Biggs,  and  set  up  affirmatively  In 
a  <voss  bill  that,  prior  to  the  sale  from  Fer- 
gnson  to  Biggs,  he  was  the  owner  of  the 
pr<^>erty,  and  sold  It  to  Ferguson,  taking 
his  notes  therefm:,  and  reserving  a  vendor's 
lien;  that  said  Ferguson  paid  a  part  of  the 
purchase  money,  but,  being  desirous  of  dis- 
posing of  same,  an  arrangement  was  agreed 
upon  by  which  he  (Parker)  accepted  N.  A. 
Biggs  as  his  debtor  Instead  of  Ferguson, 
and  Ferguson  sold  the  mill  to  N.  A.  Biggs, 
and  N.  A  Biggs  executed  her  notes  to  said 
Parker  for  the  purchase  money.  Parker 
further  alleged  in  his  cross  bill  that  Biggs 
still  owed  him  the  purchase  money,  and  asked 
that  a  commissioner  be  appointed  to  ascer- 
tain the  amount,  and  that  a  decree  be  ren- 
dered, condemning  the  property  to  be  sold 
to  pay  same,  and  that  complainants  and  O. 
Ferguson  be  made  defendants.  Fergusmi 
answered  the  cross  bill,  denying  all  the 
material  allegations,  and  reaffirming  the 
allegations  in  complainants'  bill.  On  tl^ 
bill,  amended  bm,  answer,  cross  bill,  an- 
swers to  the  cross  bill,  and  the  evidence  the 
case  was  heard  in  the  court  below,  upon 
which  the  court  decreed  that  complainants 
were  entitled  to  relief  sought,  in  so  far  as 
to  set  aside  the  title  of  the  property  to  N. 
A.  Biggs,  and  treat  It  as  the  property  of  W. 
3.  Biggs,  but  that  Parker  &  Tillman  had  a 
superior  lien;  and  it  yf&a  ordered  that  N. 
A.  Biggs'  title  to  the  property  be  set  aside, 
and  said  prt^poty  be  adjudged  to  be  the 
property  of  W.  3.  Biggs,  and  that  N.  A. 
Biggs  pay  to  Parker  &  Tillman  the  amount 
due  them,  and  that  W.  J.  Biggs  pay  to  com- 
plainants the  amounts  found  to  be  due  them, 
within  30  days,  and,  in  default  of  said  pay- 
ment, the  property  to  be  sold,  and  out  of  the 
proceeds  Pariter  &  Tillman  to  be  paid  their 
debt  In  full,  and  then  complainants  to  re- 
ceive a  pro  rata  share  of  what  remained,  tC 
not  enough  to  pay  them  In  fnIL  From  the 
decree,  complainants  appealed. 

3.  S.  Sexton,  t<x  appellants.  Geo.  S.  Dodds, 
for  appellees. 

COOPER,  J.  The  appeal  In  this  cause  be- 
ing by  the  oomplalnants  only,  we  are  not 
called  on  to  express  any  opinion  as  to  the 


correctness  of  the  decree  as  against  the  ap- 
pellee Mrs.  Biggs.  But  we  cannot  see  in 
what  measure  the  creditors  of  W.  J.  Biggs 
were  injured  by  the  purdtiase  in  Mrs.  Biggs' 
name,  and  on  her  credit,  oC  the  property  in 
controversy  in  this  cause.  If  she  had  not 
bought  the  property.  It  would  not  have  been 
liable  to  complainants'  demand,  and  so  noth- 
ing was  withdrawn  from  the  estate  of  their 
debtw.  Biggs,  by  the  purchase.  It  was  clear- 
ly not  prejudicial  to  them  that  Mrs.  Biggs' 
notes  were  given  for  the  property,  for  tiiey 
had  no  Interest  In  that  transaction  unless 
some  property  of  their  debtor  which  by  law 
should  be  appropriated  to  their  demands 
would  be  thereby  withdrawn  from  subjection 
thereto,  and  that  was  not  done.  The  cred- 
itors of  Biggs  had  no  right  to  his  future  serv- 
ices; and  if  the  property  was  bought  by  the 
wife,  or  by  the  husband  acting  for  her,  and 
her  notes  were  received  by  the  seller,  the 
mwe  fact  that  the  husband,  by  his  super- 
vision of  the  property,  made  the  business 
profitable,  and  out  of  such  profits  the  notes 
given  by  the  wife  were  paid,  would  not 
render  the  property  subject  to  the  claims  of 
the  husband's  creditors.  Buckley  v.  Dunn, 
67  Miss.  710,  7  South.  550.  The  arrange- 
ment made  between  Mr.  Ferguson,  the  seller 
of  the  property,  and  Mr.  Porker,  his  creditor, 
and  Mrs.  Biggs,  by  which  she  was  to  pay 
Park»  &  Tillman  for  the  property,  and 
thereby  discharge  Ferguson,  was  not  prej- 
udicial to  the  creditors  of  Mr.  Biggs;  they 
could  not  possibly  suffer  injury  thereby.  If 
Biggs  afterwards  used  his  money  in  paying 
the  debt  Mrs.  Biggs  owed,  the  extent  of  the 
right  of  the  creditors  would  be  to  charge 
her  property  with  the  amounts  so  paid.  Such 
payment  could  not  divest  her  title,  or  sub- 
ject the  property  to  the  debts  of  the  hus- 
band as  his.  In  proceedings  in  equity  to  sub- 
ject property  alleged  to  have  been  fraud- 
ulently ccmveyed,  the  court  does  not  admin- 
ister relief  by  any  unvarying  rule,  but  by 
the  flexibility  of  Its  decrees  executes  Justice 
according  to  the  circumstances  and  facts  of 
the  particular  case,  and  tho-eby  preserves 
unimpaired  the  rights  and  equities  of  all 
parties.  Hester  y.  Thomson,  68  Miss,  loa 
To  subject  the  proi)erty  In  controversy  to 
complainants'  demands  against  Biggs,  leav- 
ing Ferguson  <»:  Mrs.  Biggs  bound  to  Parker 
&  Tillman  for  its  unpaid  price,  would  be  a 
donation  to  the  creditors  at  theta:  expense. 
By  Its  decree  the  conrt  has  given  to  the  com- 
plainants the  full  measure  of  relief  to  which 
they  are  entitled.    Decree  affirmed. 


01  HIn.  4BS) 
GARIilSO!  T.  OOODB. 
(Supreme  Court  of  Mississippi.     Jan.  22,  1894.) 

Taxation  —  Piuwo  Assessment  Roix— Vaudat- 
INO  Acts. 
1.  Under  Code  1880,  f  480,  requiring  the 
assessor  to  complete,  certl^,  and  deliver  to  the 
clerk  of  the  board  of  supervisorB,  his  land  as- 
sessment roll,  bf  the  first  Monday  in  Jaly,  his 
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fallTire  to  fDe  It  till  after  that  invalidates  it, 
BO  that  it  will  not  support  a  tax  sale. 

2.  Acts  1892,  c.  36,  validating  the  assess- 
ment rolls  of  1889  and  1890,  will  not  be  held 
to  apply  in  caso  of  tax  sales  already  made 
thereunder,  but  only  to  those  thereafter  made. 

Appeal  from  chancery  court,  Jackson  coun- 
ty; W.  T.  Houston,  Chancellor. 

Suit  by  Burton  Goode  against  George  W. 
Carlisle.  Decree  for  complainant.  Defend- 
ant appeals.     Affirmed. 

This  is  at  appeal  from  a  decree  of  the 
chancery  court  of  Jackson  county,  Miss.,  can- 
celing the  tax  title  of  appellant  to  the  land 
set  out  In  appellee's  bill.  Appellant's  title 
rests  on  a  tax  sale  of  the  lands  in  contro- 
versy to  the  state  by  the  tax  collector  in 
March,  1891,  and  a  deed  to  appellant  by  the 
auditor  in  March,  1892.  The  points  of  ob- 
jection raised  by  api>ellee's  bill  to  the  tax 
title  are:  (1)  The  land  assessment  roll  of 
Jackson  county  was  filed  on  the  10th  of 
July,  1889,  when  the  law  required  it  to  be 
filed  on  the  first  Monday  in  July,  1889.  (2) 
In  February,  1893,  the  app^ee  tendered  to 
the  auditor.  In  redemption  of  the  lands,  the 
full  amount  of  the  taxes  for  the  years  1801 
and  1802,  with  the  damages  and  costs.  And 
complainant  offered  and  tendered  with  bis 
bill  the  taxes,  damages,  and  costs.  Appel- 
lant demurred  to  the  bill  (1)  because  the  as- 
sessment roll  was  not  void  for  the  reason 
stated;  (2)  because  it  was  approved  by  the 
supervisors  without  objection;  (3)  because 
It  was  validated  by  the  act  of  the  legislature 
approved  March  5,  1892;  (4)  because  com- 
plainant was  not  entitled  to  the  relief  sought, 
or  to  any  relief.  The  court  overruled  the 
demurrer,  and,  defendant  declining  to  plead 
further,  a  decree  canceling  the  tax  title  was 
awarded.    Defendant  then  appealed. 

Nugent  &  If cWillle,  for  appellant.  0.  H. 
Wood,  for  appellee. 

WOODS,  J.  The  failure  of  the  assessor 
to  file  his  land  assessment  roll  tmtil  the  19th 
day  of  July,  1889,  was  fatal  to  Its  validity. 
The  verbal  refinements  which  may  be  employ- 
ed In  an  attempt  to  distinguish  the  delivery 
to  the  clerk  of  the  board  of  sup^vlsors  of 
a  completed  and  certified  assessment  roU, 
verified  by  the  prescribed  affidavit,  by  the 
assessor,  on  the  day  appointed  by  law,  from 
the  filing  of  such  roll  by  the  proper  ofilcer 
on  the  appointed  day,  cannot  be  permitted 
to  prevail.  The  filing  of  the  roll  Is  simply 
the  evidence  of  the  completion,  certification, 
and  delivery  by  the  assessor  to  the  clerk  as 
required  by  section  499,  Code  1880.  See 
Griffin  V.  Ellis,  63  Miss.  348,  and  cases  tbece 
dted.  Ohapto:  86,  Acts  1B92,  must  be  coik- 
stmed  to  validate  the  assessment  rolls  of 
1889  and  1890,  In  so  far  as  future  sales  un- 
der them  might  be  supposed  to  be  affected. 
We  cannot  impute  to  the  lawmaking  depart- 
ment a  purpose  to  wrest  from  the  citizai 
his  title  to  lands  by  a  mere  legislative  dec- 
laratton,  after  an  attempt  to  do  so  under  a 


void  assessment,  and  a  failure  In  such  at- 
tempt In  Dingey  v.  Paxton,  60  Miss.  1038, 
the  effort  was  to  validate  a  void  assessment, 
and  divest  the  title  of  the  landown^,  by 
legislative  declaration,  after  expiration  of  a 
short  period  of  limitation  for  redemption. 
In  the  case  at  bar  the  contention  of  appel- 
lant's counsel  would  wrest  title .  absolutely, 
and  on  the  instant,  from  the  landowner,  and 
vest  it  in  the  state,  by  a  void  sale  nader 
a  void  assessment  Dingey  v.  Paxton  might 
be  overturned,  and  the  merits  of  the  pres- 
ent controversy  would  not  be  materially  af- 
fected thereby,  but  we  have  no  purpose  to 
ov^tom  the  rule  established  In  that  celep 
brated  case.    Affirmed. 


(71  Hiss.  893) 
THRBEFOOT  et  aL  v.  WHITTLE  (LlYESBr 

POOL,  L.  &  G.  INS.  CO.,  Garnishee). 
(Supreme  Court  of  Mississippi.    Jan.  22,  1804.) 

OARNIBBMBNT— JODOMBNT  TOB  WANT  OV  AKSWBB. 

Judgment  should  not  be  rendered  against 
a  garnishee  for  want  of  answer,  where  it  has 
appeared,  and  filed  an  answer  which  has  not 
been  objected  to. 

Appeal  from  circuit  court,  Clarke  county; 
S.  H.  Terral,  Judge. 

"To  be  officially  reported." 

Action  by  Threefoot  Bros.  &  Co.  against 
W.  H.  Whittle,  defendant,  and  the  Liverpool, 
London  &  Globe  Insurance  Company,  gar- 
nishee. From  a  judgment  against  the  gar- 
nishee, it  appeals.    Reversed. 

On  December  7, 1891,  Threefoot  Bros.  &  Co. 
sued  out  a  writ  of  attachment  against  W.  H. 
Whittle,  a  resident  of  Quitman  county,  Miss. 
The  writ  was  executed  by  levying  on  a  lot  of 
goods,  wares,  and  merchandise  belonging  to 
the  defendant  In  attachment  A.  R.  Wright 
and  W.  T.  Scott  ffied  their  claimants'  affida- 
vit and  bond,  and  took  possession  of  the  goods. 
Plaintiffs  filed  their  declaration  and  accoimt 
when  defendant  ffied  his  plea  in  abatement 
An  alias  attachment  writ  was  issued  directed 
to  the  sheriff  of  Lauderdale  county.  Miss., 
commanding  him,  among  other  things,  to  sum- 
mon the  appellant  company,  of  which  J.  0. 
Lloyd  &  Co.,  of  Meridian,  Lauderdale  county, 
Misa,  are  agents,  to  appear  on  the  return 
day  of  the  attachment,  and  answer,  as  gar- 
nishees, as  to  whether  they  owed  defendant 
or  had  any  effects  of  defendant  in  their 
bands,  or  knew  of  any  other  parson  so  In- 
debted, etc.  Lloyd  &  Co.  ffied  a  sworn  an- 
swer or  certificate  that  said  company  did 
issue  a  policy  (No.  2,546)  to  Messrs.  Wright 
&  Scott  for  $1,000,  covering  thtir  stock  of 
general  m«'chandise  mentioned  in  the  policy 
for  one  year,-^rom  March  7, 1892,  to  March 
7,  1893;  that  <»  March  26,  1892,  a  fire  oc- 
curred, but  that  upon  examination  they  found 
they  owed  the  assured  nothing  undor  said  pol- 
icy, the  same  having  been  virided,— and  pray« 
ed  to  be  discharged.  Plaintiffs  In  attach- 
ment recovered  a  Judgment  sustaining  the  at- 
tachment   and    condemning    the    property 
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adzed,  and  a  judgment  for  their  debt,  direct- 
ing tbe  sale  of  the  goods  levied  on.  Plain- 
tifTs  moved  the  com:t  for  a  judgment  against 
appellant  company  as  garnishee,  because  It, 
having  been  properly  served  with  process, 
failed  to  answer.  The  motion  was  sustain- 
ed, and  a  judgment  was  rendered  against 
said  company  for  $1,064.92.  From  this  judg- 
ment appellant  company  prosecuted  this  ap- 
peal, and  assigned  error  as  follows:  "The 
court  erred  In  awarding  judgment  condemn- 
ing the  goods  seized  without  disposing  of 
the  claimant's  Issue^  and  against  It  as  gar- 
nishee, for  want  of  answer,  when  there  was 
such  answer  filed  which  had  not  been  object- 
ed to." 

Nngent  &  HcWiUle,  for  appellant.  Miller 
&  Baskin,  for  appellee^ 

OAMPBEIilj,  O.  J.  The  judgment  against 
the  garnishee  was  unauthorized,  In  view  of 
the  appearance,  and  attempt  to  comply  with 
the  summons  of  garnishment.  Little  v.  Nd- 
son,  61  Miss.  672;  Insurance  &  Banking  Co. 
V.  Hirsh,  Id.  74  Reversed  and  remanded 
to  the  drcolt  court 


m  uiM.  <M) 

TAYLOR  et  al.  v.  ALLIANCE!  TRUST  00. 
(Supreme  Court  of  MississlppL  Jan.  15, 1894.) 
JunaMBKT— Patkbkt  bt  Subktt— Subbooatios— 

HOBTOAOB  —  FOBBOLOSDBB    BSrORB  MaTUBITT — 
FOBBION  COBPOBATIOHB. 

1.  Where  a  surety,  on  paying  a  judgment 
against  her  principal,  has  noted  on  the  record 
that  it  was  paid  by  her,  and  "fully  satisfied," 
she  cannot  assert  the  judgment  lien,  as  against 
a  bona  fide  purchaser  of  the  debtor's  land,  on 
the  ground  that  it  was  assigned  to  her  by  oper- 
ation of  Code  1880,  i  908,  providing  for  such 
assignment  on  payment  of  a  judgment  by  the 
debtor's  surety. 

2.  Where  a  mortgage  given  to  secure  a  note 
authorizes  the  mortgagee  to  declare  the  debt 
due  on  defanli.  in  any  of  the  provisions  of  the 
mortgage,  the  mortgage  may  be  foreclosed,  in 
case  of  snch  default,  though  the  note  secured 
by  it  is  not  due,  according  to  its  terms. 

8.  There  is  no  distinction  between  the  rie^ts 
of  domestic  and  foreign  corporations  as  to  the 
ownership  of  real  estate,  and  the  right  to  do 
business,  in  Mississippi. 

Appeal  from  chancery  court,  Lee  county; 
B.  EL  Bristow,  Special  Chancellor. 

Action  by  the  Alliance  Trust  Company 
against  E.  B.  K.  Taylor  and  C.  D.  and  W.  F. 
dark  to  cancel  a  Sheriff's  deed  to  defendant 
Taylor  and  a  deed  from  Taylor  to  defend- 
ants Clark;  to  qtdet  title;  for  a  receiver,  an 
injunction,  and  possession.  From  a  decree 
for  plaintiff,  defendants  appeaL    Affirmed. 

ALfter  her  purchase  at  the  execution  sale  In 
August,  1890,  as  shown  by  the  statement  of 
facts  contained  in  the  opinion  of  the  court, 
defendant  Mrs.  B.  B.  K.  Taylor  and  C.  D. 
and  W.  F.  Clark,  her  vendees,  went  into  the 
possession  of  the  land  In  controversy.  In 
March,  1802,  the  Alliance  Trust  Company 
ffled  its  bill  In  the  chancery  court  of  Lee 


county  against  Mrs.  Taylor  and  her  ven- 
dees, setting  up  the  facts  aa  stated  In  the 
opinion  of  the  court.  The  prayer  of  the  bill 
was  for  the  cancellation  of  the  sheriff's  deed 
to  Mrs.  Taylor  under  the  judgment  men- 
tioned, and  the  deed  from  Mrs.  Taylor  to 
Clark  and  Clark,  as  clouds .  upon  its  title, 
which  It  claimed  by  virtue  of  the  trustee's 
sale  under  the  deed  of  trust  from  S.  H.  Tay- 
lor to  the  Lombard  Investment  Company; 
for  a  receiver  to  take  charge  of  the  property; 
for  an  Injunction  restraining  the  cutting  and 
disposing  of  timber,  and  to  restrain  the  Net- 
tleton  Etardware  Company  from  paying  over 
to  defendant  Taylor  about  $50  due  her  for 
timber;  for  a  decree  awarding  plaintiff  pos- 
session of  the  lands;  and  for  rents  and  prof- 
its. An  injunction  was  granted,  and  a  re- 
ceiver appointed.  Plaintiff  filed  an  amended 
bill  setting  out  the  objects  of  its  Incorpora- 
tion in  the  state  of  Its  domicile,  Missouri, 
with  a  cc^y  of  its  charter,  showing  its  pur- 
pose to  be  buying,  owning,  selling,  and  ex- 
changing real  estate,  etc.  Defendants  de- 
murred to  the  amended  bin,  but  the  demur- 
rer was  overruled.  Defendants  then  an> 
swered,  denying  all  the  material  allegations 
of  the  bill.  By  leave  of  the  court,  they  filed 
a  cross  bill.  In  which  they  ask  that,  if  the 
court  should  hold  that  they  did  not  get  a 
good  title  at  the  execution  sale,  they  at  least 
got  the  equitable  title  to  the  judgment,  and 
that  it  be  enforced  against  the  lands.  Plain- 
tiff demurred  to  the  cross  bill  on  the  ground 
that  It  was  defective,  because  all  the  judg- 
ment defendants  were  necessary  parties 
thereto,  and  the  demurrer  was  sustained. 
The  case  was  then  tried  on  the  bill,  amend- 
ed bill,  exhibits,  answers,  exhibits  to  an- 
swers, proof,  exceptions,  etc.  The  court  ren- 
dered a  final  decree  for  plaintiff,  'establish- 
ing its  titie  under  the  trustee's  sale;  can- 
celing the  execution  deed  to  defendant  Tay- 
lor, and  her  deed  to  C.  D.  and  W.  F.  Clai&e; 
awarding  a  writ  of  assistance  to  put  appel- 
lee in  possession  of  the  land;  awarding  plain- 
tiff judgment  for  the  rents  and  profits  of  the 
land,  and  the  proceeds  of  timber  in  the 
hands  of  the  Nettleton  Hardware  Company; 
and  making  the  injunction  perpetnaL  From 
this  decree,  defendants  appealed. 

Clarke  &  Clarke  and  Clayton  &  Anderson, 
for  appellants.  Gilleylen  &  Leftwlch,  for 
appellee. 

COOPER,  3.  It  is  not  suggested  by  the 
evidence  In  the  record,  nor  in  argument  of 
counsel,  that  the  app^ee  has  at  any  time 
acquired  or  owned  lands  In  this  state  In  ex- 
cess of  the  quantity  which  it  mi^t  have 
owned,  liad  it  been  a  corporation  organized 
under  the  laws  of  this  state.  But,  if  that 
fact  appeared.  It  would  confer  no  right  upon 
appellant  to  make  the  objection.  The  state 
alone  can  apply  the  corrective.  Quitman 
Co.  T.  Strltze,  70  Mias.  320.  13  Sooth.  86. 
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Nor  Is  It  true  tluit  tbere  existed  any  pub- 
lic policy  of  the  state,  evidenced  by  legis- 
lation, by  reason  of  which  the  appellee  was 
precluded  from  acquiring  real  estate  In  this 
state.  Chapter  88  of  the  Code  of  18S0  con- 
tained general  provisions  for  the  organiza- 
tion of  Incorporations  for  certain  purposes. 
By  the  act  of  March  7,  1882  (Acts  1882,  p. 
50),  it  was  provided  that  "all  corporations, 
except  cities  and  towns,  and  express,  tele- 
graph and  railroad  companies  may  be  creat- 
ed In  the  mode  and  manner,  and  with  all 
the  rights,  powers  and  privileges  and  im- 
munities, as  provided  In  chapter  S8  of  the 
Ciode  of  1880."  By  the  same  act  the  right 
was  conferred  uiwn  any  company  so  organ- 
ized to  "hold  and  own  real  and  personal 
property  to  any  amount  and  to  sell  exchange 
and  encumber  the  same."  It  is  Idle  to  taUc 
of  the  existence  of  a  public  policy  against 
ownership  of  lands  by  corporations.  In  the 
light  of  this  legislation,  by  which  such  own- 
ership was  permitted  to  an  imllmited  ex- 
tent, and  was  in  fact  Invited  and  encouraged 
by  the  simplicity  of  the  statutes  under  which 
corporations  might  be  formed.  We  fail  to 
appreciate  the  distinction  sought  to  be  drawn 
by  counsel  between  domestic  corporations 
and  those  created  by  other  states.  It  can- 
not be  said  that  it  Is  against  the  policy  of 
this  state  to  permit  corporations  of  other 
states  to  do  business  here,  especially  where 
the  business  they  are  organized  to  do  is 
directly  encouraged  to  be  done  by  domestic 
corporations.  On  the  contrary,  the  rule  of 
comity  may  be  said  to  be  almost  universal 
that  corporations  created  by  one  state  may 
transact  Its  business  in  any  other  state  in 
which,  tf  the  corporation  was  a  domestic  one, 
the  business  might  then  be  lawfully  con- 
ducted. 

We  have  not  found  the  authority  relied  on 
by  counsel  (White  v.  Miller  [Sup.  Ct  Minn.; 
filed  Jan.  1893]  54  N.  W.  736),  In  which  It 
Is  said  to  have  been  decided  that  "a  nego- 
tiable promissory  note,  due  and  payable  in 
the  future,  according  to  its  terms,  cannot 
be  brought  to  immediate  maturity  through 
a  clause  in  a  mortgage  given  to  secure  it, 
authorizing  the  mortgagee  to  declare  the 
debt  due  in  default  in  any  of  the  provisions 
«f  the  mortgage."  If  the  suit  in  that  case 
was  upon  the  note,  it  may  be  that  the  deci- 
sion was  correct  But  if  the  decision  was 
that  the  mortgagee  could  not,  though  author- 
ized so  to  do  by  the  terms  of  the  deed,  pro- 
ceed to  subject  the  security  to  the  satisfac- 
tion of  the  debt,  we  should  not  follow  it, 
for  a  contrary  practice  has  always  prevailed 
in  this  state,  and  such  provisions  have  been 
approved.  Dnnton  v.  Sharp,  70  Miss.  860, 12 
South.  800.  We  see  nothing  unlawful  in 
such  stipulations,  and  so  long  as  parties, 
and  not  the  courts,  are  to  make  contracts, 
we  know  no  reason  why  contracts,  when 
made,  should  not  be  enforced  according  to 
their  terms. 


We  find  nothing  to  Invalidate  the  title  of 
complainant  to  the  lands  in  controversy,  un- 
less it  be  true  that  appellant,  by  her  pur- 
chase at  the  execution  sale  against  S.  H. 
Taylor,  acquired  title  to  the  land  superior 
to  that  of  complainant's.  To  that  Inquiry 
we  now  proceed: 

The  facts  upon  which  the  controversy  in 
this  particular  rests  are  these:  Prior  to  the 
year  1888,  one  R.  W.  Freeman,  as  guardian 
of  Dozier  Taylor,  loaned  to  the  firm  of  Free- 
man Bros,  a  sum  of  money,  and  received 
therefor  the  note  of  said  firm,  upon  which 
L.  T.  Freeman,  Jane  K.  Freeman,  C.  W. 
Taylor,  and  S.  H.  'Taylor  were  sureties. 
Whether  the  note  showed  upon  Its  face  that 
the  other  makers  were  sureties  for  Freeman 
Bros,  does  not  appear,  but  we  assume  that 
it  does  not,  but  was  In  the  usual  form,  and 
that  all  the  subscribers  thereto  appear  as 
comakers.  In  the  year  1888,  R.  D.  Freeman, 
for  the  use  of  O.  W.  Troy,  brought  suit  on 
this  note  against  tt.  T.  Freeman,  Jane  K. 
Freeman,  O.  W.  Taylor,  and  S.  H.  Taylor, 
and  recovered  Judgment  against  them  for 
the  sum  of  92,308,  which  Judgment  was  duly 
enrolled  In  Lee  county.  Afterwards,  Mrs. 
L.  T.  Freeman  paid  to  the  plaintiff  In  the 
Judgment  the  sum  of  $1,500  In  full  satisfac- 
tion thereof,  and  an  entry  thereof  was  made 
on  the  Judgment  roll  in  these  words:  "Re- 
ceived of  Mrs.  L.  T.  Freeman  fifteen  hun- 
dred dollars  ($1,600)  In  full  payment  of  this 
Judgment,  and  the  same  is  fully  satisfied,  and 
she  .Is  authorized  to  do  therewiih  as  she 
sees  proper.  I.  0.  Robins,  Atty.  for  Plff." 
When  this  entry  was  made,  does  not  appear; 
but,  some  time  afterwards,  S.  H.  Taylor,  who 
owned  the  lands  in  controversy,  executed 
two  certain  deeds  of  trust  upon  the  same 
to  John  I.  Dunn,  trustee  for  the  Lombard 
Investment  Company,  to  secure  the  payment 
of  about  the  sum  of  $3,000  which  he  then 
borrowed  from  said  company.  These  Incum- 
brances were  duly  recorded,  and  upon  breach 
of  condition  a  sale  thereunder  was  made  by 
the  trustee,  at  which  the  complainant  be- 
came the  purchaser.  After  the  execution  and 
recording  of  these  deeds  of  trust,  but  be- 
fore the  sale  thereunder,  Mrs.  I*  T.  Free- 
man, who  had  paid  off  the  Judgment  at  law, 
as  above  stated,  assigned  the  same  to  the 
appellant  B.  B.  K.  Taylor,  who,  on  the 
14th  day  of  July,  1891,  made  and  filed  with 
the  clerk  of  the  court  in  which  the  Judgment 
had  been  rendered  an  affidavit  setting  forth 
the  facts  that  said  Judgment  had  been  ren- 
dered, that  the  defendants  were  Jointiy  and 
severally  liable  thereto,  and  that  it  had  been 
paid  by  the  defendant  L.  T.  Freeman,  who 
afterwards  assigned  the  same  to  affiant,  and 
prayed  the  issuance  of  an  execution  there- 
under for  her  use  and  benefit  Upon  the  fil- 
ing of  this  affidavit  an  execution  was  Issued, 
as  prayed,  which  was  levied  upon  the  lands 
in  controversy  as  the  property  of  S.  H.  Tay- 
lor, and  a  sale  thereof  was  inade;  and  at 
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the  sale  the  appellant  B.  B.  K.  Taylor  he- 
came  the  purchaser  thereof,  at  the  price  of 
^210.  B.  B.  K.  Taylor  conveyed  a  part  of 
the  land  so  bought  to  appeHants  Olark  and 
Clark. 

The  execution  sale  was  made  in  the  year 
1891,  and  Its  effect  is  determinable  by  the 
provislona  of  the  Code  of  18S0,  In  which  no 
eicpreas  provision  la  made  for  the  protection 
of  the  rights  of  bona  fide  purchasers,  as  Is 
done  by  Code  1892,  §  3280.  By  Code  1880, 
{  998,  It  was  provided  that:  "When  any  judg- 
ment shall  be  rendered,  or  shall  have  been 
rendered,  against  a  principal  debtor  and  his 
sureties,  or  against  the  sureties  only,  and 
any  one  or  more  of  such  sureties  shall  pay 
and  satisfy  the  same,  such  Judgment  shall 
by  operation  of  this  act  be  transferred  and 
assigned  to  the  surety  or  sureties  so  paying 
off  and  satisfying  the  same,  who  shall  have 
all  the  liens  and  equities  which  the  Judgment 
creditor  may  have  had  by  virtue  of  such 
judgment,  or  of  the  debt  or  claim  on  wlilch  it 
is  founded;  and  such  surety,  on  making 
affidavit  of  his  suretyship,  and  of  the  pay- 
ment of  such  Judgment,  and  filing  the  same, 
together  with  the  evidence  of  such  payment, 
with  the  clerk  of  the  circuit  court,  in  wliich 
the  judgment  was  rendered,  sball  be  en- 
titled to  have  execution  issued  on  such  judg- 
ment,  in  the  name  of  the  plaintiff,  against 
the  defendants  on  the  record,  in  the  same 
manner  as  if  tlie  Judgment  had  not  been 
satisfied,  and  the  cl^k  shall  endorse  there- 
on that  the  same  is  Issued  for  the  use  of 
the  surety  so  having  paid  such  Judgment, 
and  the  sheriff  shall  proceed  to  collect  the 
same  ftom  the  principal  debtor  therein,  for 
the  use  of  such  surety,  if  the  principal  debt- 
or be  not  a  party  to  such  Judgment,  or,  if 
being  a  party,  no  property  can  be  found  to 
satisfy  the  execution  then  he  shall  collect 
a  ratable  proportion  of  the  money  from  each 
of  the  co-snreiles,  for  the  use  aforesaid."  The 
chancellor  held  that  this  statute,  being  In 
derogation  of  the  common  law,  was  to  be 
strictly  construed,  and  since  the  affidavit 
for  the  execution  was  not  made  by  the  sure- 
ty by  whom  the  judgment  was  paid,  but  by 
her  assignee,  the  execution  was  not  author- 
ized by  the  statute,  and  the  sale  tliereunder 
was  void.  The  riew  we  take  of  the  rights 
of  the  parties  makes  it  unnecessary  for  us 
to  explain  the  perplexing  field  of  inquiry  in 
reference  to  the  distinction  between  void  and 
voidable  inroceediugs.  We  are  of  opinion 
that  no  sale  of  the  land  could  have  been 
made  under  the  execution,  if  it  had  been 
Issued  in  strict  couformily  to  the  statute, 
which  would  have  affected  the  right  of  the 
Lombard  Investment  Company  under  the 
deed  of  trust  it  secured  from  S.  H.  Taylor, 
and  that  the  complainant  who  purcliased  at  a 
sale  under  such  deed  is  equally  protected. 
The  purpose  and  effect  of  the  statute  were 
to  preserve  to  the  surety  the  right  to  secure 
at  law,  and  by  the  execution  of  the  Judg- 


ment, the  same  relief  whldi,  in  the  absence 
of  the  statute,  he  might  have  had  by  resort 
to  a  court  of  equity.  The  mere  payment  of 
the  Judgment  by  the  surety  would  not,  under 
the  statute,  operate  to  discharge  the  lien- 
of  the  Judgment,  either  upon  the  property 
of  the  principal  w  of  the  co-sureties,  parties 
thereto;  and  If  nothing  but  payment  had  oc- 
curred the  Judgment  Itself,  together  with  the 
right  to  execution  thereof,  would  have  been 
preserved.  But  more  than  this  was  done, 
for  there  was  a  formal  and  express  notation 
made  upon  the  record  of  the  Judgment  that 
It  had  been  paid  and  discharged.  This  en- 
try, the  answer  of  the  defendants  admits, 
was  procured  to  be  made  by  Mrs.  ITreeman, 
the  party  by  whom  the  payment  was  made. 
In  Yates  v.  Mead,  68  Miss.  787,  10  South. 
Tti,  an  entry  was  made  upon  the  Judgment 
roll  that  the  same  had  been  "settled;"  but, 
since  It  did  not  appear  that  this  bad  been 
done  by  the  indorser  paying  the  Judgment, 
It  was  held  that  he  was  not  affected  thereby. 
But  in  the  present  case  the  party  paying 
the  Judgment  caused  satisfaction  thereof  to 
be  certified;  and  neither  she,  nor  those  claim- 
ing under  her,  can  assert,  as  against  a  bona 
fide  purchaser,  that  the  Judgment  lien  on 
the  lands  bound  by  it  was  not  discharged. 
The  Judgment  is  affirmed. 


on  Aliu  589 

SOUTHERN  BLDG.  &  LOAN  ASS'N  v.  AN- 
NISTON LOAN  &  TRUST  CO.  et  al. 
(Snprenie  Court  of  Alabama.     Jan.  10,  1894.) 

BclLDlNO  AND  LOAN  ASSOCIATIONa  —  FORFEITUKB 

OP  Stock. 
A  shareholder 'of  a  building  and  loan  aa- 
Bociation  organized  under  Code,  pt.  2,  tit.  1,  e. 
4,  pp.  378,  379,  and  authorized  to  malce  need- 
ful by-laws,  and  compel  compliance  by  for- 
feiture, to  secure  a  loan,  executed  to  it  a  mort- 
gage, and  assigned  to  the  association,  as  col- 
lateral security,  his  stock,  and  stipulated  that 
npon  default  in  payment  of  his  installments, 
interest,  premiums,  or  fines,  the  bond  should  be- 
come due,  and  authorized  the  association  to 
forfeit  his  stock  under  the  by-laws  to  that  ef- 
fect, which  were  made  a  part  of  his  contract 
Bda  that,  upon  his  failure  to  comply  with  the 
conditions  of  his  contract  in  the  payment  of 
dues,  the  association  might  forfeit  the  amount 
paid  bn  the  stock  without  crediting  his  indebt- 
edness therewith. 

Appeal  from  Anniston  city  court. 

Action  by  the  Southern  Building  &  Loan 
Association  against  the  Anniston  Loan  & 
Trust  Company  and  otho's.  From  a  Judg- 
ment for  defendants,  plaintiff  appeals.  Re- 
raised. 

The  provisions  of  the  Code  tonchlnf  the 
organization  and  powers  of  building  and 
loan  associations  (part  2,  tit  1,  c.  4,  pp.  378. 
S79),  necessary  for  one  consideration  in  the 
decision  of  the  cause  are,  that  the  associa- 
tion may  (4)  "make  all  needful  rules  and 
regulations  and  by-laws  for  the  transaction 
of  its  business,  and  the  management  and 
control  of  its  affairs;^'  (6)  "to  compel  pay- 
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ment  and  compliance  with  all  lawfnl  orders, 
by  fines  and  forfeitures;"  (11)  "to  prescribe 
uniform  sales  of  monthly  installments,  In 
which  the  loans  made  are  to  be  repaid  ac- 
cording to  the  terms  agreed  on;"  (12)  "to  se- 
cure the  payment  of  installments  and  loans, 
and  a  compliance  with  all  the  terms  on 
which  loans  are  purcliased,  by  mortgages 
with  power  of  sale  on  real  estate,  and 
the  same  to  foreclose  on  default,"  etc.  Code, 
i  1556.  The  appellant,  the  Southern  Build- 
ing &  Loan  Association,  was  duly  organized 
under  the  general  statutes  of  the  state  en- 
acted for  that  purpose,  referred  to  above. 
After  Its  organization  it  proceeded  in  ac- 
cordance with  statutory  authority  to  adopt 
a  system  of  by-laws,  for  the  transaction  of 
Its  business.  In  these  it  is  provided,  that 
the  "object  of  this  association  is,  to  afford 
Its  shareholders  safe  and  profitable  invest- 
ments;" that  "each  shareholder  is  entitled 
to  one  vote  for  each  share  of  stock  named 
in  his  certificate,  at  any  regular  or  called 
meeting  of  the  stockholders,  either  in  per- 
son or  by  proxy;"  that  "all  shareholders  for 
every  share  named  in  their  certificate  shall 
be  entitled  to  a  loan  of  $50,  if  the  loan  fund 
in  the  treasury  shall  warrant  it,  and  if  there 
is  no  prior  application;"  that  "shares  must 
be  in  force  six  months,  or  six  monthly  in- 
stallments must  be  paid  thereon,  before  a 
shareholder  will  be  entitled  to  a  loan;"  that 
"the  cwtificate,  terms  and  conditions  of  the 
shares  of  this  association,  and  the  by-laws 
form  the  contract  with  the  shareholder;  the 
application  for  a  loan  shall  form  a  part  of 
the  contract  with  the  borrower,  and  all  con- 
tracts and  securities  executed  by  the  borrow- 
er shall  be  construed  with  reference  to  and 
in  accordance  with  the  laws  of  Alabama;" 
that  "persons  desiring  to  become  sharehold- 
ers must  make  application  according  to  the 
form  provided  for  that  purpose,  said  appli- 
cation forming  a  part  and  parcel  of  such  ap- 
plicant's contract  with  the  association;"  "that 
any  p«son  may  become  a  sharehold^  by 
sibling  the  required  application,  and  paying 
the  necessary  admission  fee  as  follows:— On 
ten  shares,  $1.00  per  share;  over  ten  and 
under  twenty-five,  75c.  per  share;  twenty 
shares,  50c.  per  share  of  $50  in  cash;"  in- 
stance that  "all  loans  made  by  the  associa- 
tion must  be  secured  by  satisfactory  note 
and  first  mortgage  *  *  *  but  in  no  case 
shall  any  loan  exceed  40  per  cent  of  the 
cash  value  of  the  real  estate.  On  all  loans 
*  *  *  the  borrower  shall  pay  interest  at 
the  rate  of  6  per  cent  per  annum  •  •  • 
and  a  premium  of  five  per  c«it  per  nn-nTiin 
to  be  paid  on  or  before  the  6tb  day  of  each 
and  every  month  during  the  continuance  of 
the  loan;"  that  "should  a  shareholder  whose 
property  is  mortgaged  to  the  association,  de- 
sire to  release  the  same  by  repayment  of  his 
Indebtedness,  he  may,  on  application  to  the 
association,  be  allowed  to  do  so  upon  giving 
sixty  days'  notlco  of  such  Intention;"   that 


if  any  shareholder  shall  neglect  to  pay  the 
Interest  or  premium  on  his  loan,  or  his  regu- 
lar monthly  installments,  or  other  fees,  for 
three  months,  or  in  any  way  falls  to  comply 
with  his  contract,  the  association  may  com- 
pel paymoit  of  principal  and  Interest  and 
premiums,  fines  and  dues,  by  proceeding  on 
his  note,  and  foreclosing  the  mortgage  or 
other  security,  which  shall  at  once  become 
due  and  payable,  and  the  association  may 
cancel  and  treat  as  forfeited,  the  said  share- 
holder's shares,  whether  deposited  as  col- 
lateral security  or  not,  and  all  payments 
made  thereon  shall  be  forfeited  to  the  as- 
sociation. Time,  punctuality,  and  strict  per- 
formance on  the  part  of  all  shareholders,  in 
the  pajrment  of  premiums,  fines,  install- 
ments, interests  and  loans  Is  made  the  es- 
sence of  the  contract;"  that  "members  in 
good  standing,  may  withdraw  the  amount 
paid  by  them  in  monthly  installments  of 
shares,  into  the  loan  fund,  together  with  In- 
terest at  the  rate  of  six  per  cent  per  annum, 
after  giving  sixty  days  notice  in  writing,  and 
such  notice  to  be  given  after  two  years." 

Isaac  Linsky,  being  the  owner  of  40  shares 
of  stock  in  said  association,  applied  in  regu- 
lar form,  and  according  to  the  rules  of  the 
association,  for  a  loan  of  $2,000,  in  which  ap- 
plications (there  being  two  covering  the  $2,- 
000)  he  states  among  other  things,  "I  will 
also  comply  with  all  the  rules  and  regula* 
tions  of  the  association."  His  applications 
were  duly  considered  and  granted.    The  $2,- 

000  was  loaned  to  him,  and  he  executed  his 
note  therefor,  and  liis  mortgage  on  real  estate 
to  secure  the  same.  The  note  was  dated 
10th  of  June,  1890,  was  payable  to  the  asso- 
ciation six  years  after  date,  in  which  it  was 
specified  that  it  was  for  a  loan  made  to  him 
under  his  applicatiou,  bearing  date  the  11th 
of  November,  1888,  on  40  shares  of  stock  In 
the  capital  of  the  association,  with  the  inter, 
est  thereon  and  the  premium  bid  in  his  said 
application,  and  payalde  according  to  the  by- 
laws, and  he  therein  transferred,  assigned 
and  set  over,  as  collateral  security  to  said  as- 
sociation, for  the  payment  of  said  sum  so 
loaned  to  him,  and  for  the  payment  of  the 
monthly  Installments  required  of  him,  said 
40  shares  of  stock  in  said  association.  The 
note  concludes  with  this  further  agreement, 
—"and  it  Is  stipulated  that  in  the  event  I 
make  default  in  the  payment  of  said  Install^ 
menta,  interest  premiums  or  fines  to  said 
association  for  a  period  of  three  months,  then 
this  bond  shall  become  due  and  payable,  and 

1  hereby  authorize  said  association  to  cancel 
my  said  shares,  and  the  same  shall  thereby 
be  forfeited."  On  the  same  day  the  said 
Linsky  and  wife  executed  their  mortgage  on 
real  estate  in  the  dty  of  Anniston,  to  secure 
the  payment  of  said  note.  The  defeasance 
in  said  mortgage  is,  'If  the  said  Isaac  Lin- 
sky  shall  well  and  truly  pay  said  sum  ot 
$2,000,  so  borrowed  as  aforesaid,  as  evl. 
denced  by  said  bond,  at  the  maturity  th««of 
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as  herein  stipulated,  and  shall  also,  prompt- 
ly, on  the  5th  day  of  each  month  [pay]  the 
Installments  due  on  his  shares,  until  the 
amount  of  the  loan  fund  to  the  credit  of 
his  shares,  from  monthly  paymoits  and  prof- 
Its,  equal  $50  for  each  share,  on  which  said 
loan  Is  made,  and  shall  also  promptly  pay 
the  Interest  on  said  loan,  and  the  premiums 
80  bid  by  him  monthly,  and  shall  comply 
with  the  laws  of  said  association,  then  this 
conveyance  shall  be  null  and  void,  eta"— Upon 
default  the  whole  debt  became,  by  the  terms 
of  the  mortgage,  due  and  payable,  and  the 
association  was  authorized  to  foreclose  on 
the  terms  specified.  On  the  22d  of  May, 
1891,  as  was  shown,  said  Linsky  negotiated 
a  loan  with  Anniston  Loan  &  Trust  Com- 
pany, the  complainant  in  the  original  bill,  for 
92,300.11,  for  which  hei  executed  two  prom- 
issory notes,  payable  six  months  after  date^ 
and  to  secure  the  payment  of  them,  gave 
complainant  a  second  mortgage  on  the  real 
estate  which  he  liad  already  mortgaged  to 
the  said  association.  By  the  agreed  state  of 
facts  on  which  the  case  was  tried,  it  was 
shown,  that  Linsky  had  paid  on  one  of  his 
applications,  ending  with  October,  1891,  29 
monthly  installments  of  35  cents  per  share, 
making  a  total  of  $301.50,  and  on  the  other, 
30  monthly  payments  ending  with  April, 
1892  (35  cents  per  share  per  month),  making 
a  total  of  1105;  that  on  the  Ist  of  October, 
1891,  he  ceased  to  pay  the  interest  and  pre- 
mium on  said  loan,  and  has  not  paid  an; 
since  that  time,  but  prior  to  October  1,  1891, 
be  had  paid  as  interest  on  said  loan  the  sum 
of  $129.10  (being  at  the  rate  of  6  per  cent, 
per  annum),  and  the  same  amount  of  premi- 
um, at  the  same  rate;  that  on  the  15th  of 
September,  1892,  the  said  Linsky  liaTlng 
made  default  in  the  payment  of  the  install- 
ments on  his  stock,  interest,  premiums  and 
fines  for  more  than  three  months,  the  said 
association  declared  his  40  shares  of  stock, 
held  as  collateral  security  by  said  associa^ 
tlon,  forfeited  to  the  remaining  stoddiolders, 
and  the  same  was  passed  to  the  credit  of  said 
association;  that  of  the  monthly  payment  of 
85  cents  per  share,  6  cents  is  credited  to 
the  expense  fund  of  the  association,  and  is 
used  to  iiay  ita  expenses,  and  the  remaining 
30  cents  per  share  is  placed  to  the  credit  of 
the  loan  fond  and  Is  loaned  to  the  sliarehold- 
ers  of  the  association.  It  was  farther  shown 
that  O.  H.  Parker,  defendant  in  the  original 
and  complainant  in  the  cross  bill,  is  the  as- 
slgneee  of  said  Linsky  for  the  benefit  of  cred- 
itors, and  is  invested  by  the  deed  of  assign- 
ment to  him,  with  all  the  rights  which  said 
Linsky  had  in  the  premises;  that  he,  as  such 
assignee,  and  the  Annistcm  Loan  &  Trust 
Company,  the  second  mortgagee  of  said  real 
estate,  prior  to  tlie  commencement  of  this 
suit,  offered  to  pay  to  said  association,  the 
amount  due  on  ita  mortgage,  provided  it 
would  allow  a  credit  for  the  amount  paid  for 
stock,  aa  a  payment  on  account  of  said  loan. 


which  said  association  refused  to  do,  claim- 
ing that  said  stock  was  forfeited  to  it  by  The 
failure  of  said  Linslcy  to  pay  his  monthly  in- 
stallments for  a  period  of  more  than  three 
months  prior  to  the  filing  of  said  bill.  On 
the  21st  of  September,  1892,  the  Anniston 
Loan  &  Trust  Company  filed  this  bill  against 
said  association,  Isaac  Linsky  and  O.  H. 
Parker,  as  such  assignee,  the  object  of  which 
is  to  redeem  said  lands  from  the  mortgage 
of  said  association,  by  paying  the  amount  as- 
certained to  be  remaining  due  thereon,  and 
have  said  40  shares  of  stock  sold  and  the  pro- 
ceeds applied  also  towards  the  payment  of 
said  loan,  and  to  have  the  premiums  paid 
on  said  stock  credited  as  a  payment  on  said 
loan.  Said  Linsky  and  Parker,  as  assignee, 
answered,  admitting  the  allegations  of  the 
bill.  The  association  answered,  admitting 
the  main  averments,  setting  up  Its  transac- 
tion with  said  linsky  and  controverting  the 
claim  of  complainant  Said  Parker,  as  as- 
signee, afterwards,  on  the  25th  day  of  May, 
1893,  filed  his  cross  bill  against  said  Ailnis- 
ton  Loan  &  Trust  Company,  said  association 
and  said  Linsky,  setting  up  the  assignment 
of  said  Linsky  to  him,  his  offer  to  redeem 
from  said  association  by  offering  to  pay  to 
it  the  fuU  amount  of  said  loan,  praying  for 
an  account,  and  that  he  be  allowed  to  re- 
deem from  said  mortgage  by  paying  the 
amount  due  thereon,  and  also  to  be  allowed 
to  redeem  from  the  mortgage  to  said  Annis- 
ton Loan  &  Trust  Company.  Said  answers 
were  filed  to  the  cross  blU  by  the  trust  com- 
pany and  Linsky  admitting  the  facts  set  up 
and  the  right  of  said  Parker,  as  assignee,  to 
redeem.  The  association  denied  each  and 
every  allegation  thereof,  and  refers  to  Its  an- 
swer to  the  original  blU  as  its  answer  to  the 
cross  bilL 

The  chancellor  rendo^d  a  decree  In  the 
original  and  cross  bill,  establishing  the  right 
of  the  trust  company,  the  Juni(»  mortgagee, 
to  redeem  from  the  mortgage  of  said  Linsky 
to  said  association,  and  the  right  of  the  com- 
plainant in  the  cross  bUl  to  redeem  from 
the  mortgages  of  the  association  and  the 
trust  company,  holding  that  the  claim  of 
said  association,  that  Its  debt  was  not  lia- 
ble to  the  payments  made  by  said  Linsky 
on  account  of  his  subscriptions  to  the  stock 
of  said  association,  and  that  It  might  hold 
and  retain  the  same  without  crediting  them 
In  the  debt  for  which  the  stock  was  pledged 
was  inequitable.  It  was  farther  ascertain- 
ed and  decreed  by  the  court,  that  the 
value  of  said  stock  so  taken  was  $409.50, 
the  aggregate  amount  paid  by  said  Linsky 
thereon  (without  allowing  him  interest),  and 
that  this  was  the  amount  to  be  credited 
on  said  debt.  The  decree  further  asco'- 
tained  the  sums  due  the  association  and 
the  trust  company,  on  their  respective  mort- 
gages, and  ordered  that  said  Parker,  as 
assignee,  be  allowed  to  redeem  from  the 
association  and  the  trust  company,  by  pay- 
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Ing  to  fhem,  reBpectlvely,  within  five  days, 
the  sums  ascertained  to  be  due  and  owing 
to  them  on  said  mortgages;  and  order- 
ing also,  that  said  trust  company,  be  al- 
lowed to  redeem  from  said  associatlco,  by 
paying  to  It  the  amount  so  ascertained  to  be 
due  to  it,  provided  said  Parker,  as  assignee, 
did  not,  within  fire  days,  pay  to  the  clerk 
of  court,  the  amoonts  due  on  said  mortgage* 
as  ascertained  by  the  decre& 

Lawrence  Cooper,  John  M.  McKleroy,  and 
A.  P.  Agee,  for  appellant  Knox,  Bowie  & 
Pelham,  toe  appellee. 

HAHALSON,  J.  The  mabi  question  In 
this  case,  as  stated  by  the  appellant.  Is  the 
right  and  power  of  the  Southern  Building 
&  Loan  Association  to  declare  forfeited  the 
sliares  of  a  borrowing  member.  Or,  as  stat- 
ed by  counsel  for  appellees,— "The  cause  was 
submitted  In  the  court  below,  upon  an 
agreed  state  of  facts,  and  the  single  point 
of  dispute  turns  npon  the  question  of  the 
right  of  the  Southern  Building  &  Loan  As- 
sociation, to  forfeit  the  shares  of  stock  hdd 
by  It  as  collateral,  and  the  refusal  of  said 
association  to  credit  Its  mortgage  with  the 
value  of  the  stock,  or  the  aggregate  amount- 
of  the  payments  made  by  Isaac  Llnsky  on 
account  of  said  stock  or  on  account  of  said 
loan.  There  is  no  dispute  as  to  what  pay- 
ments were  made,  but  the  Southern  Build- 
ing &  Loan  Association,  plants  itself  upon 
the  proposition,  that  it  Is  raititled  to  recover 
the  full  amount  of  the  original  loan  with  In- 
terest, without  any  abatement  for  the  value 
of  the  stock,  ot  the  aggregate  amount  of 
payments  made  by  Isaac  Llnsky  during  the 
life  of  the  loan.  The  learned  court  below 
held  that  this  constmctioa  was  inequitable 
and  not  within  the  contemplation  of  the 
parties  at  the  time  the  contract  was  made, 
and  that  the  Junlcx'  mortgagee,  and  the  as- 
signee for  the  benefit  of  creditors,  were  en- 
titled to  redeem  upon  paying  the  amount 
of  the  mortgage  loan,  after  deducting  the 
value  of  the  stock,  or  the  aggregate  amount 
of  the  payments  made  by  said  Isaac  Llnsky 
pr]<x'  to  making  default."  We  thus  have  the 
Issue  plainly  and  sharply  defined  and  the 
parties  treat  the  value  of  the  stock,  as 
merely  the  aggregate  of  all  the  payments 
which  have  been  made  upon  it,  thus  follow- 
ing the  rule  which  is  laid  down  in  the  books 
for  the  ascertainment  of  its  value.  End. 
Bldg.  Ass'ns,  U  455,  4S7,  and  authorities 
there  dted. 

This  question  has  given  rise  to  some  con- 
fusion in  the  decision  of  courts.  In  Nortti 
Carolina,  the  transaction  baa  been  treated 
upon  the  basis  of  an  actual  loan  of  money, 
and  the  aggregate  amount  of  payments  upon 
stock,  as  partial  payments  on  the  loan  by 
the  bcwTower.  Overby  v.  Association,  81  N. 
C.  56;  Hosklns  v.  Association,  84  N.  C.  838. 
And  the  earlier  Pennsylvania  cases,  previ- 
ously to  that  of  Building  Ass'n  v.  Sutton, 


85  Pa.  St  46S,  maintain  ttie  same  view  at 
the  question.  Commenting  npon  these  de- 
cisions, Mr.  Endllch  says,  that  the  supreme 
court  of  Pennsylvania  in  Sutton's  Case,  su- 
pra, for  the  first  time  approached  an  under- 
standing of  the  nature  and  dealings  betwe^i 
the  building  assodatloa  and  its  members; 
that  under  the  rulings  Id  the  tormer  casen 
In  that  court  upon  the  theory  of  partial  pay- 
ments, It  followed  that  each  stock  payment 
made  by  the  borrowing  member  was  a 
pro  tanto  reducUbn  of  his  mortgage  debt,  to 
be  deducted  with  into'eet,  from  the  date  of 
paym^it;  and  he  adds,  "The  fallacy  of  this 
doctrine  Is  obvious,  from  the  fact  that  the 
borrower's  standing  as  a  member  is  not 
merged  in  his  superadded  character  of  debt- 
or, and  that,  as  a  member,  he  Is  not  entitled 
to  an  account  of  profits  made  by  the  Boclet7 
npon  his  contributions,  before  the  period  of 
Its  termination  (or  that  of  the  series  to  which 
his  stock  belongs),  whilst  the  settlement  of 
his  liabilities  as  a  borrower  Is  also  referred 
to  the  winding  up  of  the  mutual  scheme. 
It  has,  therefore,  become  a  well-recognlzed 
doctrine  that  payments  of  dues  upon  stock 
are  not  paymaits  to  the  mcHtg^age  debt,  and 
do  not,  ipso  facto,  wcH-k  an  extinguishment 
of  so  much  of  the  mortgage.  The  fact  that 
the  borrower  has  assigned  his  shares  to  the 
society  as  coUatwal  security  for  his  debt 
makes  no  difference;  toe,  this  is  a  recogni- 
tion of  the  distinct  standing  of  the  member 
as  a  member  and  as  a  debtor."  End.  Bldg. 
Ass'ns,  i  452.  And  it  Is  a  correct  principle, 
as  has  been  held,  that  there  is  no  connection 
established  between  the  stock  held  by  the 
stockholder  and  the  bond  held  by  the  com- 
pany, such  as  that  payments  made  on  stock 
are  to  be  treated  as  payments  on  the  bond, 
so  that  one  is  steadily  offset  against  the 
oth»:,  or  the  one  merges  In  the  othor,— a 
fallacy  sometimes  indulged,  arising  firom  a 
failure  to  observe  the  separate  existence  of 
the  stock  on  the  one  hand  and  the  bond  on 
the  other,— the  separate  relation  borne  to 
the  company  on  the  one  side,  by  its  stock- 
holder, and  on  the  other,  by  its  borrower. 
The  payment  on  the  one,  is  not  necessarily, 
a  payment  on  the  other.  State  v.  Hornback- 
er,  42  N.  J.  Law,  635;  End.  Bldg.  Ass'ns, 
f  452,  note.  Mr.  Freeman,  in  an  extended 
note  to  Robertson  v.  Association,  69  Am; 
Dec  163,  gives  approval  to  the  same  prin- 
ciple, citing  a  long  list  of  cases  in  support 
thereof;  and  the  learned  annotator  adds,  as 
a  conclusion  from  the  very  many  authorities 
he  dtes,  as  to  the  amount  that  the  borrows 
ought  Justly  to  pay,  when  he  wishes  to  wltli- 
draw,  or  is  In  default,  and  his  mortgage  is 
sought  to  be  enforced,  that  "It  must  be  re- 
membered, that  when  a  member  obtains  a 
loan  or  advance  he  anticipates  the  amonnt 
he  Is  to  receive  upon  the  termination  of  the 
association,  or  of  the  series  to  which  It  be- 
longs. His  obligation  does  not  look  to  a  re- 
payment before  that  Ume,    If  be  deeires  t» 
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'Withdraw,  <»:  It  becomes  neceBsaiy  to  en- 
force his  mortgage  against  him  before  that 
period  aniyea,  the  guestlcm  is,  what  amount 
ought  he  equitably  to  pay?  In  ascertain- 
ing this  amount,  the  (xily  difference  between 
the  two  cases  seems  to  be,  that  when  he  vol- 
untarily withdraws  he  is  entitled  to  receive 
the  bonus  or  share  of  profits  allowed  him 
under  the  laws  of  the  associations,  and  when 
he  Is  in  default,  no  such  allowance  is  to  be 
made  him."  The  justness  of  this  conclu- 
8l<m  is  vindicated  on  the  ground  that  the  de- 
tanlting  member's  action  is  an  injury  to 
the  association  arising  out  of  a  breach  of 
his  obligations,  for  if  he  continue  from  time 
to  time,  for  purposes  of  his  own  convenience, 
to  withhold  his  contributions  to  the  common 
fond,  when  they  become  payable,  it  is  clear 
he  is  thereby  depriving  the  association  of 
Just  that  much  money  which  ought  to  be  in- 
vested for  the  common  good;  and  if  this  be 
allowed  till  the  end,  it  is  also  plain  he  will 
have  derived,  from  his  own  violation  of  duty, 
an  unjust  advantage,  in  sharing  with  the 
other  members  notwithstanding  his  defaults, 
an  equal  participation  in  the  profits.  In 
principle  there  can  be  no  difference  in  the 
rule  as  to  the  prompt  payment  of  premiums 
on  a  policy  in  a  life  insurance  company, 
and  the  premiums  and  other  dues  on  a  build- 
ing and  loan  contract,  and  this  court,  speak- 
ing of  the  former,  said,  *Mt  is  too  late  at  this 
day  to  raise  any  question  as  to  the  legal  va- 
lidity of  such  a  contract  To  one  who  un- 
derstands anything  ot  the  principles  upon 
which  the  business  of  life  insurance  is  con- 
ducted, it  is  obvious  that  the  punctual  pay- 
ment of  premiums  is  of  the  very  essence  of 
the  contract  The  calculations  of  insurance 
actuaries  fixing  the  rates  of  insurance,  are 
based  on  the  theory  of  prompt  payment  so 
as  to  afford  opportunity  for  such  reinvest- 
ment as  to  reap  the  fruits  of  compound  In- 
terest upon  the  company's  moneyed  capital. 
Laxity  in  the  enfcnroement  of  punctual  pay- 
ments might,  and  no  doubt  would,  frequent- 
ly lead  to  ultimate,  if  not  speedy,  financial 
ruin.  Stipulations,  therefore,  incorporated 
In  insurance  policies,  maldng  such  payments 
conditions  precedent  to  the  continued  liabil- 
ity of  the  insurer,  are  generally  maintained 
as  valid  by  the  courts."  Insurance  Co.  v. 
Thomas,  74  Ala.  S82.  Forfeitures  for  the 
nonpayment  of  premiums  are  a  necessary 
means,  for  insurance,  or  building  and  loan 
companies,  of  protecting  themselves  from 
embarrassment,  and  delinquency  cannot  be 
allowed  except  at  the  option  of  the  compa- 
nies. Insurance  Co.  v.  Statham,  93  U.  S. 
24;  Kl«!ln  v.  Insurance  Co.,  104  U.  S.  88. 
In  keeping  with  this  doctrine,  Mr.  Pomeroy 
lays  it  down,  that  a  forfeiture  of  shares  of 
stock  in  a  corporation,  duly  incurred  by  the 
stockholders,  for  failure  to  pay  the  calls,  or 
Installments  thereon,  as  provided  by  the 
charter  or  by-laws  of  the  company,  will  not 
be  set  aside  or  relieved  against  by  a  court 


of  equity.    1  Pom.  Eq.  Jur.  H  457,  458;    2 
Story,  Eq.  Jur.  {f  1325,  1326. 

With  these  principles  in  view,  let  us  in- 
quire into  the  particulars  of  the  case  we 
have  before  us.  This  association  was  char- 
tered under  the  provisions  of  the  Code  (part 
2,  tit  1,  c.  4).  Section  1666  confers  upon 
building  and  loan  associations  chartered 
thereunder,  the  power,  (4)  "to  make  all  need- 
ful rules  and  regulations  and  by-laws,  for 
the  transaction  of  its  business,  and  the  man- 
agement and  control  of  its  affairs;"  (6)  "to 
compel  i)ayment  and  compliance  with  all 
lawful  orders,  by  fines  and  forfeitures;"  and 
(12)  "to  secure  the  payment  of  installments 
and  loans,  and  a  compliance  with  all  the 
terms  on  which  loans  are  purchased,  by 
mortgages  with  power  of  sale  on  real  es- 
tate, and  the  same  to  foreclose  on  de- 
fault," etc  The  association  adopted  a  code 
of  by-laws  clearly  within  the  statutory  pow- 
ers conferred,  by  which  it  was  provided, 
among  other  things,  that  the  certificate, 
terms  and  conditions  of  the  shares  of  the 
association,  and  the  by-laws,  form  the  con- 
tract with  the  shareholder;  that  parsons  de- 
siring to  become  shareholders  must  make 
application  according  to  forms  provided  for 
that  purpose,  the  application  forming  a  part 
and  parcel  of  the  applicant's  contract  with 
the  association  (and  in  these  applications 
there  is  an  agreement  by  the  applicant, 
that  he  will  comply  with  all  the  rules  and 
regulations  of  the  association);  that  all 
loans  must  be  secured  by  note  and  first 
mortgage  on  real  estate,  the  borrower  to 
pay  interest  and  a  premium,  at  the  rate  of 
five  per  cent  per  annum,  each,  the  same  to 
be  paid  on  or  before  the  6th  day  of  each 
month  during  the  continuance  of  the  loan; 
that  all  shareholders  are  to  pay  a  monthly 
installment,  each,  of  35  cents  on  each  share 
(of  $50)  named  in  the  owtificate,  on  or  be- 
fore the  6th  of  each  month,  without  no- 
tice, 6  cents  of  which  shall  be  placed  to  the 
expense  account;  that  members  in  good 
standing  may  withdraw  the  amount  i>aid  by 
them,  in  monthly  installments  of  shares. 
Into  the  loan  fund,  together  with  interest 
at  the  rate  of  6  per  cent  per  annum,  afto: 
giving  60  days'  notice  in  writing,  sudi  no- 
tice to  be  given  after  the  expiration  of  two 
years;  and  that,  if  any  shareholder  shall 
neglect  to  pay  the  int«:«st  or  i«-emium  on 
his  loan,  or  his  regular  monthly  installments, 
OT  other  fees,  for  three  months,  or  in  any 
way  falls  to  comply  with  his  contract  the 
association  may  compel  payment  of  prin- 
cipal and  interest,  and  premiums,  fines  and 
dues,  by  proceeding  on  his  note,  and  tore- 
closing  the  mortgage  or  other  security,  which 
shall  at  once  become  due  and  payable, 
and  the  association  may  cancel  and  treat 
as  forfeited  the  said  shareholder's  shares, 
whether  deposited  as  collateral  security  or 
not,  and  all  payments  made  thereon  shall 
be  forfeited  to  the  association;    that   time. 
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punctuality  and  strict  performance  on 
the  part  of  all  shareholders,  In  the  pay- 
ment of  premiums,  fines.  Installments,  in- 
terests and  loans.  Is  made  the  essence  of 
the  contract  Llnaky  signed  his  applications 
for  the  loan  he  received,  and  in  them  he 
agreed,  "I  will  also  comply  with  all  the  rules 
and  regulations  of  the  association."  They 
were  approved,  and  under  them  he  received 
a  loan  from  the  association  for  $2,000,  on 
the  16th  of  June,  1890,  for  which  he  execut- 
ed and  delivered  his  note  or  bond,  payable 
six  years  after  date,  with  Interest  thveon, 
and  the  premiums  bid  In  his  applications 
and  payable  according  to  the  by-laws,  and 
aasignlng  In  said  note  as  collateral  security 
to  the  association,  for  the  sum  loaned  to 
him,  and  for  the  payment  of  the  monthly 
installments  required  of  him,  his  40  shares 
of  stock  in  the  association.  In  the  conclu- 
sion of  the  note  is  the  provision:— "And  it 
is  stipulated,  that  in  the  event  I  make  de- 
fault in  the  payment  of  said  installments, 
interests,  premiums  or  fines  to  said  associa- 
tion, for  a  period  of  three  months,  then  this 
bond  shall  mature  and  become  payable,  and 
I  hereby  authorize  said  association  to  cancel 
my  said  shares,  and  the  same  shall  be  there- 
by forfeited."  At  the  same  time,  he  exe- 
cuted the  mortgage,  a  copy  of  which  Is  at- 
tached to  the  answer  of  the  association, 
conditioned,  that  "If  the  said  Isaac  Linsky 
sliall  weD  and  truly  pay  said  sum  of  $2,000, 
as  evidenced  by  said  note,  at  the  maturity 
thoeof,  *  *  *  and  shall  also  promptly 
[pay]  on  the  6th  day  of  each  month  the  in- 
stallments due  on  his  shares,  until  the 
amount  in  the  loan  fund  to  the  credit  of  his 
shares,  from  monthly  payments  and  profits, 
equals  fifty  dollars  for  each  share^  on  which 
said  loan  is  made,  and  shall  also  promptly 
pay  the  monthly  Interest  on  said  loan  and 
the  premiums  so  bid  by  him  monthly,  and 
shall  comply  with  the  laws  of  said  associa- 
tion, thai  this  conveyance  shall  be  null  and 
void,  otherwise  to  remain  In  full  force  and 
effect,"  subject  to  foreclosure  as  provided 
therein.  On  the  15th  day  of  September, 
1892,  said  liinsky  having  made  default  In 
the  payment  of  the  installments  on  his  stock, 
interest,  premium  and  fines,  for  more  than 
three  months,  and  never  having  filed  an 
application  for  the  withdrawal  of  his  shares 
of  stock,  after  be  had  been  paying  thereon, 
two  years  or  at  any  other  time,  the  associ- 
ation, by  resolution  duly  adopted,  declared 
the  said  40  shares  of  sto<^  of  said  Linsky 
forfeited  to  the  remaining  stockholders  of 
said  association,  and  the  same  was  passed 
to  the  credit  of  the  loan  fund  of  the  asso- 
ciation. 

From  what  has  been  said,  it  appears,  then, 
that  the  association  was  duly  organized,  under 
a  charter  obtained  under  the  general  law  of 
the  state  tor  that  purpose;  that  the  statute  un- 
6ec  whidi  It  was  organized  authorized  it  to 


make  all  needful  by-lavra  for  the  transaction 
of  its  budness,  and  to  compel  payment  and 
compliance  with  the  by-laws  by  fines  and  for- 
feitures; that  the  association  adopted  by- 
laws which  provided  for  the  forfeiture  of  the 
stock  of  its  shareholders,  if  they  failed  for 
three  months  to  pay  the  stipulated  contribu- 
tions to  the  association,  as  provided  by  the  by- 
laws and  the  contract  of  the  borrower;  that 
Linsky  agreed  to  abide  by  these  rules  and  reg- 
ulations, and  agreed  that  they  should  be  a  part 
of  his  contract  of  loan;  that  he  executed 
his  note  and  mortgage,  and  agreed  therein, 
that  If  he  failed  to  comply  with  the  terms 
of  his  contract,  his  stock  should  be  forfeit- 
ed to  the  association;  that  he  did  make  de- 
fault; and  that  the  association,  in  accordance 
with  Its  by-laws,  declared  bis  stock  fwfelt- 
ed.  The  policy  of  the  law  favored  the  for- 
feiture, the  statute  authorized  it,  the  rules  of 
the  association  and  the  contract  of  the  parties 
provided  for  it,  and  the  association  declared  it, 
in  accordance  with  the  terms  of  the  contract 
and  by-laws.  We  find  thus  erected,  against 
our  declaring  this  forfeiture  unconscionable 
and  inequitable,  as  we  are  asked  to  do  in  this 
bill,  a  barrier  so  high,  we  are  unable  to  sur- 
mount it  The  appellaJat  is  entitled  to  the  full 
amount  of  its  said  loan,  principal  and  inter- 
est according  to  the  terms  of  the  contract, 
from  the  time  said  Linsky  ceased  to  pay 
the  same  thereon,  without  any  abatement 
for  the  value  of  the  stock  forfeited;  and  if 
the  same  is  not  promptly  paid,  in  redemp- 
tion of  Its  said  mortgage  by  the  complain- 
ant in  the  cross  bill,  or  by  the  complainant 
in  the  original  bill,— the  complainant  having 
submitted  Itself  to  the  authority  of  the  court 
to  that  end,— it  is  entitled  to  a  decree  of 
foreclosure  of  Its  said  mortgage,  and  to  a 
sale  of  the  real  prop«ty  therein  described, 
for  the  payment  of  its  said  debt  and  inter- 
est The  complainant  in  the  cross  bUl  la 
entitled  to  redeem  the  mortgages  of  the  ap- 
pellant, and  of  the  Anniston  Loan  &  Trust 
Company,  by  paying  the  amounts  that  may 
be  ascertained  to  be  due  thereon,  respect- 
ively, within  a  short  time  to  be  specified  by 
the  court;  and,  in  default  of  such  a  redemp- 
tion by  him,  then,  the  complainant  in  tiie 
original  bill,  the  Anniston  Loan  &  Trust 
Company,  is  entitled  to  redeem  the  mort- 
gage of  the  defendant— the  Southern  Build- 
ing &  Loan  Association— by  paying  the  full 
amoxmt  due  thereon,  principal  and  interest, 
without  abatement  for  alleged  payments 
thereon,  and  in  that  case,  to  the  decree  of  the 
court  foreclosing  its  own  mortgage,  and  that 
of  said  association,  so  redeemed  by  it,  and  to 
a  sale  of  the  real  estate  in  said  mortgages 
mentioned,  for  the  payment  of  its  own  debt 
and  that  of  said  association  which  It  has 
paid.  The  decree  of  the  court  below  is  re- 
versed and  the  cause  remanded  for  further 
proceedings  in  conformity  with  the  above 
directions.    Reversed  and  remanded. 
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STATB  T.  VICB. 


(Supreme  Court  of  MiMlssippL    May  T,  1894.) 

HieEWATS— COKTBiLCTS  FOB  WORKING — ^VAUniTT. 

1.  Code  1882,  |  8929,  permits  the  board  of 
BnperTisors  to  work  the  roads,  or  part  of  them, 
by  contract  let,  "each  road  or  division  nnder  a 
separate  contract"  Held,  that  the  "division" 
Intended  was  a  part  of  a  road,  not  of  the  coun- 
ty, nor  of  the  roads  thereof. 

2.  The  provision  of  Code  1892,  {  3929,  that 
In  letting  road  contracts  the  supervisors  shall 
let  each  road  or  division  under  a  separate  con- 
tract, ia  mandatory,  in  view  of  section  344,  de- 
clarinK  void  all  supervisors'  contracts  made  in 
Tlolatlon  of  any  of  the  provisions  of  law. 

Appeal  from  circuit  court,  Jackaoa  county; 
&  H.  Terral,  Judge. 

"To  be  officially  reported." 

Action  by  the  state  against  Lesel  Vice. 
Judgment  tar  defendant  Tbe  atate  appeals. 
Affirmed. 

Atty.  Oen.  Frank  Johnston,  Brans  ft  Br- 
ans, and  Nugent  &  McWlUle,  for  the  State. 
Ford  &  Ford  and  O.  H.  Wood,  for  appelleei. 

WOODS,  J.  Section  8929,  Code  1892,  is 
In  these  w<Hrds:  "The  board  of  supervisors 
may  determine  to  work  the  public  roads,  or 
some  part  thereof,  by  contract,  and  may 
thereafter  so  work  the  same,  letting  the 
contracts  In  such  cases  as  other  contracts 
are  let  by  tbe  bocurd  of  superrlsors,  each 
road  or  division  under  a  separate  contract 
But  a  contract  to  work  and  keep  In  re- 
pair a  public  road  shall  not  be  made  for 
a  shorter  time  than  two  years,"  etc.  Tbe 
statute  confers  authority  to  work  by  contract 
all  the  public  roads,  or  some  part  of  all  the 
public  roads  lees  than  the  whole  number, 
and  requires  each  road  or  divisloa  to  be  let 
under  a  separate  contract  The  controversy 
In  the  present  case  arises  over  the  meaning 
of  the  word  "division,"  as  used  in  the  sec- 
tion quoted.  The  natural  and  obvious  con- 
struction of  the  language  is  this:  The  supa:- 
viswa  may  elect  to  wwk  by  contract  all  tbe 
public  roads  in  the  coim^;  or  the  niper- 
vlsora  may.  In  their  discretion,  work  some 
part  of  tbe  public  roads,— a  part  of  the  pub- 
lic roads  less  than  the  whole  number;  but 
each  road  or  division  of  a  road  shall  be  let 
uBdw  a  separate  contract  The  language  is 
not  that  the  supervisMB  shall  let  the  public 
roads,— all  of  them,  or  a  division;  a  part  of 
the  public  roads  less  than  the  whole  number, 
—but  that  each  road  (employing  the  singular 
number,  or  "div^ion")  is  to  be  let  under  a 
separate  contract  Division  of  what?  Not 
a  civil  division  of  the  territory  of  the  coim- 
ty,  dearly.  To  so  hold  would  be  to  violently 
interpolate  words  embodying  an  idea  no- 
where blnted  at  In  the  statute.  We  repeat, 
thoo,  division  of  what?  Mot  of  all  the  pub- 
lic roads  in  the  county,  for  when  provision 
was  made  for  working  all  tiie  roads,  or  some 
part  leaa  than  the  whole  number  of  roads, 
f4>Iwofwlate  words  are  employed  to  conv^ 
that  thought  We  must  not  violate  the 
plainest  can«m  ot  syntactical  arrangement 
T.1580.na6— d 


and  legal  constmctlon,  and  tn^ort  tenns 
not  found  In  the  statute,  in  arier  to  uphold 
the  contract  made  by  the  board  under  an 
honest  and  commendable,  though  mistaken, 
effort  to  promote  the  public  welfare  by  im- 
proving the  main  highways  of  the  country. 
We  must  give  to  the  words  their  plain  and 
natural  construction,  unless  this  appears  to 
be  Impracticable;  and  this  plain  and  natural 
construction  wUl  require  us  to  hold  that  It 
is  an  entire  road,  or  a  division,— a  part  of  the 
entire  road  less  than  the  whole,— which  must 
be  let  under  a  separate  contract  We  see 
from  this  record  that  there  are  many  inde- 
pendent roads  In  beat  3  of  Jackson  county, 
and  we  see  that  there  are  divisions  of  these 
roads  into  parts.  For  example^  we  find  « 
road  called  the  "River  Bead,"  and  this  is 
divided  into  parts  styled  "No.  36,"  from  a 
certain  point  to  another  point  and  "No.  37,'' 
frvm  one  designated  spot  to  another.  The 
entire.  Independent  road,  or  any  division  of 
the  road  less  than  the  whole,— one  link  or 
more,— must  be  let  under  a  separate  con- 
tract The  entire.  Independent  road  may, 
in  the  discretion  of  the  board  of  supervisors, 
be  worked  by  contract  or  it  may  appear  that 
tbe  public  interests  will  be  best  promoted  by 
working  by  contract  a  part— a  division— of 
the  entire  road,  and  this  division  may  em- 
brace one  or  more  Ihiks  of  the  road,  as 
they  are  denominated  by  section  3914;  but 
In  either  case,  whether  the  entire  road  or 
a  part  or  division  of  an  entire  road,  there 
must  be  a  letting  under  a  separate  contract. 
It  is  Insisted  by  counsel  for  the  state,  how- 
ever, that  if  this  construction  w^lch  we 
have  placed  up<m  the  language  of  the  statute 
is  the  correct  one,  still  the  Judgment  of  the 
court  below  is  erroneous,  tor  the  reason,  as 
is  said,  that  the  provision  requiring  separate 
lettlngs  of  each  road  or  division  of  a  road 
Is  dlrect(H7  merely.  The  all-sufficient  an- 
swer to  this  proposition  will  be  found  in 
section  344  of  the  Code  of  1892.  By  this 
sectlMi  all  contracts  made  by  the  board  of 
supervisors  "In  violation  of  any  of  the  pro- 
visions of  law  shall  be  void."  It  is  not  for 
us  to  limit  or  modify,  by  Judicial  interpreta- 
tion, this  unambiguous,  all-embracing,  and 
wholesome  restraint  upon  the  action  of  the 
boards  of  supervisors.    Affirmed. 


(71  uiss.  nt) 
JOBB  V.  MBMFHIS  &  O.  R.  00. 
(Supreme  Court  of  MississippL     May  7,  1884.) 

AOOIDBKT  AT  RaILKOAD  0X0881110 — CONTRtBtnOBT 

Nbouobhob. 
Where  one  was  familiar  with  the  cross- 
ing where  he  was  injured;  knew  of  the  ob- 
structions that  hindered  seeing  and  hearing  an 
approaching  train;  knew  that  the  train  was 
about  due,  and,  after  halting  and  looking  and 
listening  for  an  instant  about  40  feet  from  the 
track,  drove  thereon,  without  again  stopping  «r 
looking  in  the  direction  from  which  he  knew 
the  train  then  about  due  would  come, — he  can- 
not recover,  though  the  zailioad  oompany  was 
ne^igent. 
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Appeal  from  clrcnlt  court,  Alcorn  county; 
Newnau  Cayce,  Jndge. 

Action  by  H.  J.  Jobe  against  the  Memphis 
&  Charleston  Railroad  Company  to  recover 
for  personal  Injuries.  From  a  judgment 
for  defendant,  plaintiff  appeals.    Affirmed. 

J.  M.  Boone  and  Pitts  &  Meeks,  for  appel- 
lant Mayes  &  Harris  and  Inge  &  Surge, 
for  appellee, 

WOODS,  J.  The  peremptory  instruction 
to  the  jury  to  find  for  the  railroad  company 
was  not  erroneous.  Prom  the  evidence  of- 
fered by  the  appellant  it  clearly  appears 
that  he  was  perfectly  familiar  wltii  the  sur- 
roundings of  the  crossing  where  he  received 
his  Injuries.  He  knew  of  the  obstructions 
that  hindered  the  seeing  and  hearing  an  ap- 
proaching train.  He  knew  the  train  was 
about  due;  ai^d,  after  halting  and  looking 
and  listening  for  an  instant  at  a  point  30  to 
40  feet  from  the  track,  he  drove  directly 
on  and  into  the  place  of  known  peril,  with- 
out ever  again  stopping  or  looking,  in  the  di- 
rection from  which  he  knew  the  train,  then 
about  due,  would  come.  He  utterly  failed 
to  use  any  care  or  caution  after  halting  once 
at  a  spot  30  or  40  feet  from  the  track.  With 
the  view  east  obstructed  by  houses,  shrub- 
bery, embankments,  and  box  cars,  it  was 
his  imperative  duty  to  vigilantly  observe 
from  every  available  point  the  approaching 
train.  At  a  point  36  feet  from  the  track 
he  bad  reached  a  position  where  he  could  see 
a  man  1,000  feet  away,  near  the  track,  and 
In  the  direction  from  which  the  train  came. 
His  brother  actually  saw  the  train  approach- 
ing in  ample  time  to  save  himself,  and  to 
try  to  save  the  appellant  The  attentive 
exercise  of  sight  and  hearing  would  have 
warned  the  victim  of  bis  own  folly  of  the 
approaching  train,  and  would  have  averted 
the  calamity  which  befell  him,  if  he  had 
heeded  the  warning  of  his  senses.  The  rail- 
road company  was  negligent— palpably, 
grossly  negligent,— but  negligent  as  was  the 
company,  no  hurt  would  have  come  to  ap- 
pellarit  if  he  himself  had  not  also  been  pal- 
pably, grossly  negligent  His  failure  to  use 
that  care  and  caution  which  his  dangerous 
situation  demanded,— that  greater  care  and 
most  watchful  circumspection  which  the 
greater  perils  of  an  obstructed  view  of  the 
track  required  of  him,— was  the  efficient  cause 
of  his  lamentable  Injury.  If  men  will  go 
heedlessly  on  railroad  tracks,  not  using  care 
and  caution  commensurate  with  the  appar- 
ent danger,  and  disaster  shall  overtake,  the 
consequences  must  fall  upon  their  own 
beads.    Affirmed. 


BUTT  T.  WILLIAMS. 
(Supreme  Coort  of  MississippL     April  2,  1894.) 

COHTBAOT  roK  Sesvigbs— Rboovsxt  k>r  Pak-t 
Fbkfoiivarob. 
One  who  contracts  to  do  certain  work 
for  a  fixed  sam  cannot  abandon  it  before  coiA- 


pletion,  and  recover  for  the  work  done  by  him. 
Timberlake  v.  Thayer  (Miss.)  14  South.  446, 
followed. 

Appeal  from  circuit  court  Coahoma  coun- 
ty; R.  W.  Williamson,  Judge. 

Action  by  Jordan  Williams  against  Jolm 
T.  Butt  to  recover  for  services-  performed 
for  defendant  From  a  judgment  for  plain- 
tiff, defendant  appeals.    Reversed. 

Butt  &  Butt  for  appellant  Cook  &  An- 
derson, for  appellee. 

COOPER,  J.  While  there  Is  controversy 
between  the  parties  as  to  whether  the  plain- 
tiff was  to  be  paid  as  the  work  be  contract- 
ed to  do  progressed,  or  only  upon  its  com- 
pletion, there  is  none  in  reference  to  the 
charactw  of  'the  contract  as  an  entire  and 
indivisible  one  to  do  certain  work  at  and 
for  a  fixed  sum..  The  testimony  for  the  de- 
fendant tended  to  prove  that  the  plaintiff 
without  cause  abandoned  the  worit,  and  re- 
fused to  carry  oat  his  contract  The  plain- 
tiff, to  meet  llie  contingency  of  an  accept- 
ance by  the  jury  of  the  truth  of  the  def«id- 
ant's  evidence,  asked  and  obtained  two  in- 
structions (Nos.  2  and  3),  by  which  the  Jury 
was  Instructed  tbat  though  It  might  believe 
that  the  plaintiff  abandoned  the  contract 
without  cause,  yet  he  was  entitled  to  recov- 
er the  reasonable  price  of  the  work  done  for 
and  accepted  and  enjoyed  by  the  defendant. 
These  instructions  were  erroneous.  One 
who  contracts  to  do  certain  labor  for  a  fixed 
sum  cannot  abandon  the  work  and  recover 
for  the  work  done  by  him.  He  cannot  re- 
cover on  the  contract  because  he  himself 
has  not  performed  it;  nor  can  he  recover  on 
the  common  co\m&,  because  at  the  exist- 
ence of  the  unexecuted  special  agreement 
Wooten  V.  Read,  2  Smedes  &  M.  585;  Tim- 
berlake V.  Thayer  (Miss.)  14  South.  448. 

Reversed  and  remanded. 


WHiKERSON  et  al.  v.  SUMMERS. 
(Sapreme  Court  of  MisslsaippL     April  9,  1S94.) 

Appeal  from  circuit  court  Tallahatchie 
county;   R.  W.  Williamson,  Judge. 

Action  by  W.  N.  Wllkerson  &  Co.  a«ainst 
M.  E.  Summers  on  an  account  Judgm^it 
for  defendant   Plaintiffs  appeal.   Reversed. 

Eskrldge  &  McC!orkle,  tot  appellants. 
Stone  &  Lowrey,  for  app^lee. 

CAMPBELL,  C.  J.  It  Mems  to  have  es- 
caped attention  In  the  court  below  that  a 
considerable  portion  of  the  account  sued  on 
was  made  within  three  years  next  before 
the  institution  of  this  actlon>  and  of  coarse 
that  was  not  barred,  and  for  this  reason  the 
judgment  must  be  reversed.  On  return  of 
the  case  to  the  circuit  court  the  parties  may 
shape  their  pleadings  bo  aa  to  present  ques- 
tions not  now  presented  l>y  the  record,  al- 
though mentioned  in  argument 
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<n  Iflaa.  S43) 
KOHLMAN  T.  FraST  NAT.  BANK  OP 

MX3BJDIAN. 
(Siqireme  Oourt  of  Misussippl.     March  19, 

lfi84.) 
ExBOOTioN— Claims  bt  Third  Pbbsom— Afw- 

DATIT. 

1.  In  an  action  against  a  sheriff  for  the  pro- 
ceeds of  a  sale,  in  his  hands,  defendant  is  prop- 
erly allowed  to  withdraw  his  pleas,  and  make 
affidavit  that  a  third  person  claims  the  property. 
and  is  the  real  party  m  interest.  Code  1^2,  §| 
714,  715. 

2.  Claimant  alleeed  that  his  attachment 
was  duly  levied,  judgment  obtained,  and  or- 
der of  sale  made,  the  constable  being  all  the 
while  in  exclusive  possession  of  the  goods;  that 
the  sheriff  attempted  to  levy  on  them  for  plain- 
tiff, but  did  not  do  so;  that,  before  the  sale,  it 
was  agreed  with  the  sherifc  and  plaintiffs  at- 
torney that  the  goods  should  not  be  sold  until 
the  rights  of  the  parties  were  determined  in 
court;  that,  thereafter,  plaintiff  recovered  judg- 
ident  against  the  debtor,  erroneously  condemn- 
ing these  goods;  that  plaintiff,  knowing  claim- 
ant's rights,  and  in  breach  of  the  agreement,  ob- 
tained execution,  and  asked  the  sheriff  to  adver- 
tise a  sale;  that  claimant  protested  in  writing, 
and  notified  the  sheriff  not  to  sell,  or,  if  he  sold, 
to  hold  the  proceeds  subject  to  the  court's  order; 
that  the  sheriff  nevertheless  forcibly  ousted  the 
constable  £n>m  possession,  sold  the  goods,  and 
holds  the  proceeds  (|1S0);  that  claimant,  not 
plaintiff,  is  entitled  thereto,     field  a  good  daim. 

Appeal  from  circuit  court,  Lauderdale 
county;   S.  H.  Terral,  Judge. 

Claim  of  S.  Kohlman  against  the  First  Na- 
tional Bank  of  Meridian,  Miss.,  to  the  pro- 
ceeds of  goods  sold  on  execution  la  favor  of 
the  bank.  Demurrer  to  claim  sustained,  and 
claimant  appeals.    Reversed. 

Oocbran  &  Bozeman,  for  appellant 
Hamm,  Wltherspoon  &  Witherspoon,  for  ap- 
pellee. 

WOODS,  J.  The  action  of  the  court  In 
permitting  the  sheriff  to  withdraw  his  pleas, 
and  file  the  proper  affidavit  required  by  our 
statute  (sections  714,  716,  Code  1892),  was 
so  manifestly  correct  that  any  remark  seems 
unnecessary.  Indeed,  any  other  action 
woidd  have  been  In  disregard  of  the  spirit 
and  the  letter  of  our  law,  which  confers  on 
courts  "fun  pow»  to  allow  all  amendments 
to  be  made  in  any  pleading  or  proceeding, 
at  any  time  before  verdict,  so  as  to  bring 
the  merits  of  the  controversy  between  the 
parties  fairly  to  trial,  and  may  allow  all 
errors  and  mistakes  In  the  name  of  the 
party  or  In  the  form  of  the  action  to  be 
corrected."  Section  717,  Id.  The  course  of 
judicial  procedure,  in  this  enlightened  age  of 
law,  has  ceased  to  be  a  pathway  beset  with 
springs  and  traps  to  trip  and  ensnare  the  Ig- 
norant and  the  unwary;  and  now  the  humblest 
and  least  learned  may  safely  appeal  to  the 
courts  of  justice  for  the  hearing  and  deter- 
mination of  their  complaints  and  defenses, 
seeing  it  is  the  duty  of  such  courts  to  lend 
aD  their  powers  to  bring  the  merits  of  every 
oontroyersy  fairly  to  triaL  In  this  case, 
Kohlman  was  the  real  defendant,  and  the 
<!onrt  correctly  permitted  the  nominal  de- 


fendant, the  sheriff  (a  mere  stakeholder),  to 
make  affidavit  as  to  the  dalm  of  the  real 
party  in  Interest 

The  contention  of  appellee's  counsel  that 
Kohlman  was  not  a  proper  party  to  be  sub- 
stituted inrolres  a  total  misconception  of  the 
design  and  meaning  of  the  statutes  referred 
to.  Their  proper  construction  lies  upon  their 
ftice,  and  they  ezactiy  meet  the  necessities 
of  this  controversy.  They  were  designed 
for  just  such  cases.  The  facts  set  up  in 
Kohlman's  written  claim  to  a  part  of  the 
fimd  In  the  sheriff's  hands  entitied  him  to 
judgment  to  the  amount  of  such  fund  de- 
rived from  the  sale  of  the  property  levied 
on  under  his  attachment  writ  It  appears 
from  the  written  statement  of  Kohlman's 
claim  that  bis  attachment  writ  was  sued  out 
October  26,  1892,  and  levied  upon  the  goods 
whose  subsequent  sale  created  the  fund  in 
dispute;  that  the  constable  who  made  the 
levy  took  possession  of  the  property  so  levied 
upon,  and  returned  said  writ  with  the  In- 
dorsement of  his  levy  and  action,  to  the 
justice's  court  from  which  it  Issued;  that 
November  15, 1892,  Kohlman  recovwed  judg- 
ment In  said  magistrate's  court  sustaining 
bis  attachment  and  also  judgment  against 
the  defendants  in  that  suit  for  $150,  and 
condemning  the  properly  so  levied  on  to 
be  sold  to  satisfy  the  judgment;  that  at  and 
after  the  date  of  said  levy  the  constable  was 
and  remained  in  the  exclusive  possession  and 
control  of  the  property  so  levied  on,  and 
though,  subsequent  to  the  levy,  the  sheriff 
attempted  to  make  a  levy  of  an  attachment 
writ  sued  out  by  the  bank,  the  appellee,  yet 
in  fact  no  levy  was  made  by  him;  that  aft» 
the  recovery  of  judgment  In  November,  1892, 
as  already  stated,  the  constable  properly  ad- 
vertised the  property  for  sale,  but,  before 
the  day  of  sale  arrived,  It  was  agreed  by  and 
between  the  constable  and  Kohlman's  at- 
torney, on  the  one  part,  and  the  sheriff  and 
the  bank's  attorney,  on  the  other  part,  that 
the  property  should  not  be  sold,  but  should 
remain  in  the  possession  of  the  constable  un- 
til the  circuit  court  of  Lauderdale  county 
should  determine  the  rights  of  the  respective 
parties  In  the  premises;  that  In  January, 
1893,  the  said  bank  obtained  judgment  in 
Its  attachment  suit<— the  dtfendants  therein 
being  the  same  persons  against  whom  Kohl- 
man had  previously  recovered  his  judgment, 
—end  In  its  judgment  erroneously  had  con- 
demned to  sale  the  same  property  levied 
upon  va&ee  Kohlman's  vnrit  the  sheriff  bar- 
ing pretended  to  levy  the  bank's  writ  there- 
on, thon^  he  never  had  levied,  in  truth; 
that  the  bank,  after  obtaining  Its  judgment 
well  knowing  Kohlman's  rights  by  virtue  of 
his  levy  of  his  attachment  and  of  his  lien 
on  the  property,  in  violation  of  its  agree- 
ment hereinbefore  set  out,  wrongfully  had 
an  execution  issued  and  put  in  the  sherlfTs 
hands,  and  requested  the  officer  to  adver- 
tise the  goods  for  sale;  that  Kohlman  im- 
mediately protested  to  the  oBLeex,  In  writ- 
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Ing,  and  notifled  the  sheriff  not  to  sell,  but. 
If  be  should  sell,  then  to  holi  the  proceeds 
arising  from  the  sale  of  the  property  subject 
to  the  order  of  the  said  Lauderdale  circuit 
court;  that  the  sheriff,  disregarding  said  pro- 
test, disregarding  Kohlman's  rights,  and  dls- 
r^ardlng  the  said  agreement,  forcibly  de- 
prived said  constable  of  the  possession  of 
the  property,  and  sold  the  same  under  the 
bank's  venditioni  ^^ponas;  that  the  sh^lff 
obtained  from  such  sale  of  the  property 
$150,  and  now  holds  the  same;  and  that 
Kohlman,  and  not  the  bank.  Is  entitled 
thereto.  If  these  facts  do  not  disclose  in- 
expugnable ground  on  which  to  rest  Koht 
man's  claim  to  the  proceeds  of  the  property, 
it  Is  impossible  to  conceive  of  any  state  of 
case  in  which  a  third  party  could  success- 
fully propound  a  claim  to  the  proceeds  of 
personal  proi>erty  taken  and  sold  by  an  of> 
fleer  under  legal  process.  Thrae  Is  not  the 
slightest  merit  in  any  of  the  numerous 
causes  of  demurrer  assigned,  and  the  court 
should  have  promptly  overruled  the  same, 
and  required  the  bank  to  answer,  and  con- 
test Kohlman's  daim,  or,  In  default  thereof, 
have  entered  Judgment  in  favor  of  the 
claimant  The  judgment  of  the  court  below 
is  reversed,  the  demurrer  Is  overruled,  and 
the  cause  remanded  for  further  proceedings 
in  accordance  with  this  opinion. 


(71  Hin.   890) 
WAIiKBR  ▼.  MAYOR,  ETC.,  OF  VICKS- 

Bxma. 

(Supreme  Court  of  MississippL     March  19, 
1894.) 

NlOLIOSNOa— LiXBlUTT  Of  ClTT  — Dbfbotivb 
StBEBTS— COSTBIBCTOBT  NSOUOENCE. 

A  dty  is  not  liable  to  a  fireman  injured 
in  drlvine  to  a  fire  by  reason  of  a  defectlTe 
street,  where  the  injnry  would  not  have  hap- 
pened bnt  for  hla  own  negligence. 

Appeal  from  circuit  court,  Warren  county; 
John  D.  Oilland,  Judge. 

Acti(Hi  by  R.  E.  Lb  Walker  against  the 
mayrar  and  aldermen  of  Vicksburg  to  recover 
damages  for  personal  Injuries  caused  by  a 
defective  street  From  a  judgment  for  de- 
fendants, plaintiff  appeals.    Affirmed. 

Gibson  &  Henry,  for  appellant  Booth  & 
Anderson,  for  appi^ees. 

CAMPBELL,  C  J.  Assuming  the  law  to 
be  that  Walker  did  not  sustain  such  relation 
to  the  dty,  by  reason  of  his  employment  as 
a  fireman,  as  to  preclude  him  from  recover- 
ing for  an  injury  sustained  because  of  a  de- 
fect in  the  street  under  circumstances  which 
would  entitle  any  traveler  to  recover,  it  ap- 
pears too  plain  for  dispute  that  his  Injury 
resulted  from  want  of  due  care  on  his  part, 
and  that  on  this  ground  he  should  not  be  al- 
lowed to  recova.  The  extent  of  the  obliga- 
tion of  the  dty  is  to  keep  the  streets  in  a 
omdition  reasonably  safe  for  general  use, 
and  it  is  not  required  to  have  them  so  as  to 


insure  the  safety  of  a  reckless  driver,  wheth- 
er a  fireman  or  another.  According  to  the 
testimony  of  Mr.  Gibson,  for  the  plaintiff, 
'^  person  driving  prudently  and  with  or- 
dinary care  could  have  passed  the  place 
without  acddent"  A  fireman  is  not  exempt 
from  the  duty  to  exerdse  ordinary  care  and 
prudence  in  driving  to  a  fire.   Affirmed. 


(71  Uia.  821) 

DAVIS  et  al.  v.  BLANTON. 

(Supreme  C!onrt  of  Mississippi.     April  9,  1894.) 

Landlord's  Attaobmekt— On  Neootub!.!  Rbht 
Note. 

A  note  foi  rent  payable  to  bearer,  and 
transferred  for  value  to  a  bona  fide  holder  be- 
fore matnrify,  precludes  the  maker  from  de- 
fenses Id  an  attachment  for  rent  thereon. 

Appeal  from  drcult  court,  Lee  county; 
Newnau  Cayce,  Judge. 

"To  be  officially  r^orted." 

Attachment  for  rent  by  Keith  Davis  & 
O).  against  J.  O.  Blanton.  Judgment  for  de- 
fendant   Plaintiffs   appeaL    Bev»«ed. 

Cilayton  &  Anderson,  for  appellants.  Fin- 
ley  &  Long,  for  appellee. 

CAMPBELL,  C.  J.  We  fail  to  perceive 
why  the  preclusion  of  any  defense  by  the 
maker  of  a  promissory  note  payable  to  bear- 
er, and  transferred,  for  value,  to  a  bona  fide 
holder  before  maturity,  which  would  entitle 
such  holder  to  a  recovery.  In  an  ordinary 
action,  should  not  apply  In  all  Its  force  as 
between  the  same  parties  in  an  attachment 
for  rent  None  of  the  cases  cited  by  counsel 
for  the  appellee  is  in  point  for  In  none  is 
the  feature  of  a  note  payable  to  bearer,  in 
the  hands  of  an  Innocent  holder  for  valu?, 
presented.  The  landlord  has  a  lien  on  ag- 
ricultural products,  eta  This  passes  to  his 
assigns;  and,  in  this  case,  the  debt  for  rent 
being  evidenced  by  a  promissory  note,  to 
which  no  defense  can  be  made  against  an 
Innocent  holder  for  value,  carried  the  remedy 
provided  by  law  in  such  cases,  as  an  Inddent 
to  the  claim.  Reversed,  and  remanded  for 
a  new  trlaL 


HUTCHBSON  v.  TUCKER  et  aL 
(Supreme  Court  of  MlsalssippL     April  23, 
1894.) 
Claims  aoaihst  Deobdent. 
When  it  appears  that  a  deceased's  son- 
in-law  tender^  cared  for  her  three  years  prior 
to  her  death,  the  testimony  of  several  witnesses 
that  they  heard  her  say  that  she  wanted  him 
well  paid  for  his  servicea,  and  that  she  would 
not  stay  at  his  place  unless  he  consented  to  re- 
ceive pay,  and  asked  him  to  make  out  his  ac- 
count, leaving  the  amount  to  him,  is  sufficient 
to  show  that  deceased  agreed  to  compensate 
him. 

Appeal  from   chancoy  court,   Wllklnsoa 
county;  Claude  Plntard,  Chancdlor. 
"To  be  officially  reported." 
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Action  by  C.  V.  Hutcheson,  administrator, 
against  Mattle  Tncker  and  others.  From  a 
decree  for  defendants,  plaintiff  appeals.  Re- 
versed. 

A.  G.  Shannon,  for  appellant  D.  0.  Bram- 
lett,  for  appellees. 

WOODS,  J.  The  decree  of  the  court  be- 
low, sustaining  the  exception  to  the  report 
of  the  commissioner  In  its  allowance  of  the 
$900  paid  by  the  administratrix  to  J.  W. 
Hutcheson,  was  erroneous.  The  evidence 
taken  befwe  the  commissioner,  and  by  him 
presented  to  the  court  with  his  report.  Is 
that  upon  which  the  court  acted,  and  it  is 
the  same  which  is  now  before  us.  This  evi- 
dence discloses  unremitting  and  tender  and 
devoted  care  and  attention  bestowed  upon 
the  appellant's  intestate  for  more  than  three 
years  preceding  her  death,  by  her  son-in-law, 
J.  W.  Hutcheson.  There  Is  no  dissenting 
voice  on  this  proposition,  nor  is  there  any 
denial  of  the  reasonableness  of  the  charge 
made  by  Hutcheson  for  the  8upp(»:t  and  care 
given  the  deceased.  If  pecuniary  compensa- 
tion Is  to  be  made  at  all.  The  contention  is 
that  the  law  will  not  Imply  a  promise  on  the 
part  of  the  deceased  to  make  payment  for 
such  maintenance  and  care,  and  that  there 
is  no  evidence  of  any  contract  between  the 
deceased  lady  and  her  son-in-law,  Hutcfae- 
soa,  tor  the  payment  of  anything  by  the  for* 
mer  to  the  latter  for  his  services  and  ex- 
penditures In  her  behalf.  The  law  will  not 
raise  an  implied  contract  in  cases  such  as 
this.  It  Is  true;  but  an  examination  of  the 
evidence  discloses  much  strongly  tending  to 
Show  there  was  a  contract,  and  the  testi- 
mony is  clear  that  there  was  an  understand- 
ing that  compensation  was  to  be  made 
Hutcheson  tar  his  care  and  support  of  the 
deceased.  Mrs.  Kilray,  on  her  examination 
b^ore  the  commissioner,  testifies  that  she 
heard  deceased  say  she  wanted  Hutcheson 
pcdd,  and  asked  him  to  make  out  his  account, 
leaving  the  amount  of  the  charge  to  him. 
Mrs.  McGraw,  in  her  answer  to  the  sixth 
interrogatory  propounded  to  her  before  the 
commissioner,  states  that  the  deceased  al- 
ways told  her  (the  witness)  that  she  want- 
ed Hutcheson  paid,  and  expected  him  paid 
at  her  death,  and  that  she  (the  deceased) 
would  not  stay  at  Hutchesm's  home  un- 
less he  consented  to  receive  pay;  and,  in 
answer  to  the  sixth  cross  interrogatory, 
Mrs.  McGraw  furthw  testified  that  she 
heard  the  deceased  ask  Hutcheson  If  he  had 
made  out  the  account  as  she  had  told  him 
to  do,  and  that,  turning  then  to  witness,  the 
deceased  remarked  she  had  asked  Hutcheson 
to  make  out  the  account  for  taking  care  of 
her.  Mrs.  Hughes  also  testifies  that  she  had 
faeaxd  the  deceased  say  she  wanted  Hutche- 
son well  paid  for  his  trouble  and  expense. 
The  decree  should  have  been  in  accordance 
with  this  unchallenged  evidence.  Reversed 
and  remanded. 


(71  Uin.  987) 
BICHMOND  ft  D.  B.  CO.  ▼.  BTTSH. 

(Supreme  Court  of  Mississippi.     April  28, 
1894.) 

Mastir  ass  Sbbvant— NBOLiaBNOs  — Bbbaoh  or 
Rdli. 
A  brakeman  who  la  hurt  in  uncoupling 
a  car  without  using  a  stick.  In  violation  of  a 
rule  of  the  company,  cannot  recover,  even 
though  he  acted  in  obedience  to  an  order  of  the 
conductor,  "a  person  having  the  right  to  con- 
trol or  direct"  hia  services.     C^uat.  1890,  {  193. 

Appeal  from  circuit  court,  Clay  county; 
C.  E.  Campbell,  Judge. 

Action  by  J.  S.  Bush  against  the  Blch- 
mond  &  Danville  Bailroad  CSompany,  for 
damages  for  personal  injuries.  Judgment 
for  plaintiff.   Defendant  appeals.   Beversed. 

A.  F.  Fox,  for  appellant  Crltz  &  Beckett 
for  appellee. 

CAMPBELL,  O.  J.  The  real  question  In 
this  case  is  as  to  the  validity  and  obligation 
of  the  rule  of  the  company  requiring  coixp- 
ling  and  uncoupling  of  cars  to  be  done  by 
means  of  sticks,  and  forbidding  the  going 
between  cars  when  an  engine  is  attached. 
If  this  rule  was  In  force,  and  obligatory  on 
Bush,  he  certainly  is  not  entitled  to  re- 
cover for  an  Injury  sustained  In  Its  viola- 
tion. He  knew  the  rule,  and  had  contracted 
with  reference  to  it  and,  if  he  violated  it 
and  sustained  injury  in  consequence  of  it, 
he  cannot  be  heard  to  complain  of  his  em- 
ployer. He  cannot  shelter  himself  under 
the  order  of  the  conductor,  for,  even  If  It 
Is  conceded  that  the  conductor.  In  direct- 
ing the  uncoupling,  was  "a  person  having 
the  right  to  control  or  direct  the  services 
of  the  party  Injured,"  within  the  meaning 
of  that  clause  of  section  193  of  the  con- 
stitution of  1890,  it  cannot  be  held  that 
he  was  under  any  obligation  to  obey  an  or- 
der of  such  person  to  violate  the  rule  equal- 
ly obUgatory  on  the  conductor  and  himself. 
Therefore  the  question  whose  resolution 
win  decide  this  case  Is  as  to  the  rule  men- 
tioned. It  seems  to  be  a  very  proper  rule, 
and.  If  It  was  In  force,  and  disregarded, 
without  excuse,  by  the  unfortimate  brake- 
man,  he  must  bear  the  misfortune  of  his 
own  Indiscretion.  It  Is  apparent  that  the 
trial  court  had  a  correct  view  of  the  decisive 
question  In  the  case,  and  yet  gave  two  In- 
structions, drawn  by  the  learned  counsel  for 
the  plaintiff,  by  which  the  plaintiff  may 
have  obtained  the  verdict  he  got  without 
any  regard  to  the  rule  In  question.  The 
first  instruction  for  the  plaintiff  omits  ail 
reference  to  the  rule,  and  entities  the  plain- 
tiff to  recover  if  he  acted  upon  the  conduct-. 
or's  order,  and  suffered  hurt  from  the  neg- 
ligence of  the  conductor  In  too  soon  giving 
the  signal  to  the  engineer  to  move.  The 
fifth  Instruction  makes  the  conductor's 
knowledge  of  the  uncoupling  without  a 
stick,  and  too  hastily  causing  the  move- 
ment of  the  train,  ground  for  recovery.    Un- 
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der  these  Instrnctions  the  Jury  conld  hardly 
fall  to  find  for  the  plalndfT,  although  correct- 
ly lustmcted  otherwise,  perhaps.  Both  are 
wrong,  and  should  have  been  refused.  Be 
the  relation  of  the  conductor  to  the  brake- 
man  what  it  may,  he  surely  had  no  author- 
ity to  dlq;>enBe  with  an  existing  rule  made 
for  him  and  for  tbem,  and  neither  ills  order 
nor  his  acquiescence  as  to  its  violation  could 
give  any  right  or  have  any  Just  influence  In 
the  case.  What  we  have  said  is  sufficient 
to  dispose  of  this  case,  and  we  will  not  pass 
upon  any  other  question,  as  that  discussed 
is  the  decisive  one  upon  which  the  case 
must  finally  turn.  We  would  not  be  un- 
derstood as  approving  all  of  the  instructions 
given  for  the  defendant,  but,  regarding  the 
question  as  to  the  rule  involved  as  the  only 
material  one,  will  not  decide  anything  else. 
Reversed  and  remanded  for  new  triaL 


(71  Hiss.   076) 

HOME  INSUKANCB  CO.  OP  NEW  YOUK 

V.  SCAT.yJS  et  al. 

(Supreme  Court  of  Mississippi.    April  30, 

1894.) 

Fire  Insubanob  Poliot  —  CJonditions— Vaoahot 
OF  BciLDiNG — What  Constitdtes  —  Appeai.— 
Harmless  Erhos. 

1.  Where  tenants  of  a  store  building  aban- 
don it  a  short  time  before  the  lease  expires, 
but  retain  the  key  by  permission  of  the  owner, 
and  leave  a  few  emp^  barrels  and  some  old 
boxes  and  papers  in  the  building,  it  is  "unoccu- 
pied," within  the  terms  of  an  insurance  policy. 

2.  It  is  immaterial  that  the  local  agent  did 
not  consider  the  building  unoccupied,  and  for 
that  reason  did  not  issue  a  permit. 

3.  Though  the  knowledge  of  the  agent  is 
imputable  to  the  company,  it  is  not  liable,  in 
the  absence  of  any  act  by  him  as  agent,  after 
the  bouse  became  vacant,  by  which  the  assured 
was  misled. 

Appeal  from  circuit  court,  Oktibbeha  coun- 
ty; Newnan  Cayce,  Judge. 

"To  be  officially  reported." 

Action  by  W.  W.  Scales  and  others  against 
the  Home.,  Insurance  Company  of  New  Tork 
on  a  fire  insurance  policy.  From  a  Judg- 
ment for  plaintiffs,  defendant  appeals.  Be- 
versed. 

Calboon  &  Green,  for  appellant  Mnldrow 
&  Nash,  for  appellees. 

CAMPBELL,  0.  X  Where  the  action  of 
the  court  upon  the  pleadings  determines  the 
controversy  between  the  parties,  or  some 
feature  of  It,  and  so  puts  an  end  to  it  as 
to  withdraw  It  from  the  Jury,  and  eliminate 
it  as  a  factor  In  the  trial  of  issues  of  fact, 
this  court  should  pass  upon  the  action  of  the 
lower  court  on  the  pleadings;  but  where  the 
matters  Involved  in  the  altercations  between 
the  parties,  however  voluminous,  and  though 
the  Judgment  of  the  court  be  ever  so  often 
required  and  given,  are  afterwards  litigated 
before  a  Jury  trying  the  case,  this  court  on 
appeal  will  not  perform  the  useless  task  of 
proaoondng  seriatim  on  the  various  rulings 


made  during  the  preparatory  skirmishing  be- 
tween the  combatants,  bnt  will  pass  all  by, 
and  deal  with  the  final  engagement,  and 
what  was  done  in  It  The  only  legitimate 
object  of  pleadings  Is  to  bring  parties  to  an 
issue  on  the  real  grounds  of  controversy; 
and  where  this  court,  looking  through  the 
record,  discovers  that  a  trial  was  had  finally 
on  these  grounds,  it  will  not  concern  Itself 
as  to  any  errors  committed  In  reaching  the 
point  of  real  contest  We  have  waded  wea- 
rily through  the  vast  mass  of  preliminaries 
to  the  final  battle  in  this  case  to  ascertain 
that  the  declaration,  with  its  four  counts, 
the  eight  pleas,  the  numerons  replications, 
the  motions  to  make  definite,  motions  to 
strike  out  allegations,  rejoinders,  surrejoin- 
der, demurrers  at  almost  eyei7  step,  leaves 
to  amend,  and  Judgments  as  required  by  the 
successive  steps,  the  record  of  which  covers 
160  pages,  all  resulted  In  bringing  the  par- 
ties to  trial  of  the  only  matter  in  dispute  be- 
tween tiiem;  and  the  question  now  is,  not 
whetibor  some  slip  was  made  in  the  hurry 
of  a  circuit  conrt  trial,  and  some  error  com- 
mitted in  deciding  the  multitude  of  ques- 
tions there  presented,  but.  In  the  final  con- 
test, where  everything  Involved  in  the  case 
was  Investigated,  was  any  reversible  error 
committed  against  the  party  found  against? 
The  three  matters  in  dispute  are:  (1).Ab 
to  the  title  of  the  property  insured;  (2)  as 
to  the  occupancy  of  the  house;  (8)  as  to 
proof  of  loss  as  required  by  the  policy.  The 
insurance  company  denied  liability,  on  the 
ground  that  there  was  a  breach  of  warranty 
in  the  matter  of  title,  and  that  the  house  in-' 
sored  was  vacant  or  unoccupied,  and  so  re- 
mained for  10  days,  in  violation  of  the  poli- 
cy, and  that  there  was  failure  to  make 
proof  of  loss,  as  the  contract  required.  We 
have  carefully  considered  the  three  matters 
of  dispute,  and,  while  we  think  neither  the 
first  nor  third  presents  an  insuperable  olista- 
cle  to  the  maintenance  of  the  recovery  bad, 
we  cannot  escape  the  conviction  that  the  sec- 
ond does.  The  house  was  nnquestionably 
"unoccupied"  for  more  than  10  days  before 
tile  fire,  and  when  It  occurred.  It  matters 
not  that  Hibler,  the  then  local  agent  of  the 
insurer,  now  testifies  that  he  did  not  con- 
sider the  house  vacant  or  unoccupied,  and 
that  he  would  have  Issued  another  vacancy 
permit  if  be  had  thought  it  necessary.  The 
house  had  been  rented,  and,  when  insured, 
was  occupied  by  merchants.  They  moved 
out,  abandoning  the  house  as  their  store,  in 
August  The  house  was  found  closed,  and- 
a  vacancy  permit  for  30  days  was,  at  the 
instance  of  the  general  agent,  Kreth,  issued 
by  Hibler,  the  local  agent,  and  delivered  to 
Scales,  who  attached  it  to  the  policy.  He 
was  thus  admonished  of  the  fact  of  nonocca- 
pancy,  and  of  the  course  of  business  pur- 
sued in  such  case.  The  time  for  which  tike 
tenants  at  the  time  of  the  issuance  of  tbe 
policy  rented  expired  September  1st  By 
that  time  some  meat  they  had  left  in  the 
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luKue  was  sold  and  removed.  They  left  a 
few  empty  molasseB  barrels,  some  old  boxes 
and  papers,  In  the  house,  and  they  had  the 
key,  not  snrrendered  to  the  agent  of  the  own- 
ers, because  he  told  them  they  could  keep  it 
until  another  taiant  came.  This  was  not 
such  occupation  of  the  house,  as  the  policy 
required,  no  matter  what  Hlbier  or  anybody 
else  may  have  thought.  If  Hlbier  knew  the 
facts,  and  thought  the  bouse  occupied,  he 
was  mistaken  In  his  Judgment  of  what  was 
required  to  oonstitate  occupation.  Grant 
that  his  knowledge  Is  Imputable  to  the  com- 
pany, and  the  case  Is  not  altered.  The  com- 
pany was  not  bound  to  notify  the  insured 
of  the  unoccupied  condition  of  the  house,  if 
It  actually  knew  it  Hlbier  may  have  been 
under  obligation  to  Scales,  and  he  may  have 
disregarded  It,  or  erred  In  his  judgmmt,  and 
Scales  may  have  cause  of  complaint  against 
him;  but  In  all  this  Hibler  was  frioid  and 
agent.  If  at  all,  of  Scales,  and  not  of  the 
company.  If  HlUer,  the  agent,  had  done 
anything  In  bis  capacity  as  agent,  after  the 
house  was  unoccupied,  to  mislead  the  In- 
sured, the  case  would  be  different;  but  noth- 
ing of  that  sort  occurred.  There  was  silence, 
and  that  Is  never  ground  for  estoppel,  except 
where  It  is  a  fraud,  which  cannot  be  predi- 
cated of  this  sUence.  The  agent  had  a  right 
to  be  sUent,  and  give  no  notice  as  to  the  un- 
occupied condition  of  the  house.  It  was  no 
part  of  Us  business,  as  agent  of  the  com- 
pany, to  keep  policies  from  being  avoided  by 
violation  of  their  ctmditlons,  whatever  obli- 
gations he  may  have  assumed  by  his  engage- 
ment to  the  Insured,  as  to  which  engage- 
ments he  could  not  bind  the  insurer.  We 
feel  safe  in  the  assertion  that  no  adjudica- 
tion or  declaration  of  a  text  writer  can  be 
found  to  support  the  proposition  that  Oie 
house  Insured  in  this  case  was  not  "unoc- 
cupied," so  as  to  avoid  the  policy.  We  have 
searched  In  vain  for  any  such  utterance. 
There  are  many  to  the  contrary.  Richards, 
Ins.  i  160,  and  cases  cited;  1  Bid.  Ins.  S  660, 
and  citations;  Ostrand.  Ins.  {  143,  and  cases 
cited;  Wood,  Ins.  |  89,  and  cases  cited;  1 
Hay,  Ins.  I  248  et  seq.,  and  references.  It 
may  be  regretted  that  cardess  Inattention 
caused  the  policy  to  be  forfeited,  and,  gratl- 
fjdng  as  It  would  be  to  us  to  be  able  to  af- 
firm the  judgment  In  this  case,  we  are  con- 
strained to  order  that  It  be  reversed. 


m  Uln.  8») 

BVEBMAN  et  aL  T.  HERNDON  et  al. 
(Supreme  CSonrt  of  MlsiUsippI.     April  9,  1881.) 

AUTHOBITT  OT  RbAIi-BbTATB  AOSHT. 

After  preliminary  correspondence,  a  real- 
estate  broker  wrote  to  defendant,  stanntr  that 
he  could  sell  defendant's  land  (800  acres)  for 
94,000,  one-half  cash,  balance  in  one  and  two 
years  at  8  per  cent,  interest.  Defendant  tel- 
egraphed, "Accept  the  $4,000  proposition."  Beld 
not  to  anthoiize  the  broker  to  contract  to  sell 
lor  cash. 


Appeal  from  chancery  court;  CJoahoma 
county;  W.  R.  Trigg,  Chancellor. 

Bill  by  W.  A.  Bverman  and  others  against 
Thomas  Hemdon  and  others  to  enforce  spe- 
cific performance  of  a  contract  to  convey 
land.  From  a  decree  for  defendants,  plain- 
tiffs  appeaL    Affirmed. 

W.  A.  Percy,  for  appellants.  D.  A  Scott, 
for  appellees. 

COOPER,  J.  On  a  former  appeal  in  this 
case  the  question  involved  was  as  to  the 
sufficiency  of  the  description  of  the  subject- 
matter  of  the  contract  to  relieve  it  of  objec- 
tion under  the  statute  of  frauds,  and  we  then 
held  that  it  was  permissible  to  look  to  all 
the  writings  signed  by  Hemdon  in  the  nego- 
tiation leading  to  the  sale,  and  that  by  so 
doing  It  sufficiently  appeared  what  land  was 
Intended  to  be  sold.  Overman  v.  Hemdon, 
U  South.  6S2. 

The  question  Involved  In  this  appeal  Is 
whether  the  defendant  Hemdon  Is  boimd  by 
the  contract  of  sale  entered  into  by  Cross 
Bros.,  who  professed  to  be  authorized  by  and 
to  act  for  him,  by  which  they  agreed  to  sell 
to  appdlants  Slverman  &  Blanton  the  lands 
now  sued  for.  When  the  cause  was  re- 
manded on  the  former  appeal  the  parties 
were  at  Issue  upon  the  original  and  amended 
bills,  and  proceeded  to  take  depositions  pre- 
paratory to  final  hearing  thereon.  During  the 
taking  of  the  deposition  of  the  defendant 
Hemdon  a  fuller  disclosure  of  certain  parts 
of  the  correspondence  beween  this  defend- 
ant and  Gross  Bros,  led  the  complainant  to 
exhibit  a  second  amended  bill,  to  which  the 
defendant  demurred,  and  his  demurrer  was 
sustained,  llie  cause  was  then  set  for  final 
hearing  upon  the  original  and  tiat  amended 
bill  and  exhibits,  answers,  and  proof.  On 
such  hearing  the  original  and  amended  bills 
were  dismissed.  The  errons  assigned  bring 
Into  review  the  decree  sustaining  the  demur- 
rer to  the  second  amended  bUl,  and  the  de- 
cree made  on  the  final  hearing. 

Under  our  practice  in  chancery,  exhibits 
filed  with  a  bill  are  a  part  of  the  bill,  and 
are  considered  on  demurrer  as  If  copied  In 
the  bill.  Code,  S  628.  By  the  second  amend- 
ed bill  the  entire  correspondence  between 
Cross  Bros,  and  the  defendant  Hemdon  Is 
set  out  in  Ipsisslmls  verbis,  either  In  that 
bill  or  in  the  exhibits  to  the  original  bill,  re- 
ferred to,  and  made  a  part  of  the  second 
amended  bill.  It  is  evident  on  the  whple 
record  that  the  complainants  do  not  rely  up- 
on the  creation  of  an  agency  in  Cross  Bros, 
for  the  defendant  Hemdon  except  by  this 
cmrespondence,  none  of  which  is  dented  by 
the  defendant  On  this  branch  of  the  case 
the  same  question  was  presented  on  the  hear- 
ing of  the  demurrer  and  on  final  hearing, 
and,  since  the  cause  Is  finally  disposed  of  by 
us  on  the  question  common  to  both,  we  shall 
deal  with  the  two  decrees  as  one.  It  is  con- 
tended by  counsel  for  appellants  that  In  the 
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coirespondence  between  the  defendant  Hem- 
don  and  the  firm  of  Cross  Bros,  authority 
was  conferred  upon  said  firm,  as  agents  for 
this  defendant,  to  sell  the  lands  In  contro- 
versy at  the  price  of  five  dollars  per  acre, 
cash,  and  that  the  commtmications  between 
these  parties  on  the  5th,  6th,  10th,  and  13th 
of  June  (which  Is  hereinafter  specifically  set 
out)  was  not  in  derogation  of  the  agency  be- 
fore that  time  existing;  that,  if  it  be  true 
that  the  memorandum  of  sale  executed  by 
Gross  Bros,  on  June  14th  (which  Is  also  here- 
inafter set  out)  would  not  be  a  ralid  execu- 
tion of  the  agency  created  by  the  telegram 
and  letters  of  June  6th,  6th,  10th,  and  13th,  it 
was  authorized  by  the  agency  before  that 
time  conferred  on  them.  Counsel  for  appel- 
lants do  not  point  to  the  writing  antedating 
the  telegram  of  June  6th,  by  which  the 
agency  of  Gross  Bros,  to  sell  the  land  was 
created,  nor  have  we  been  able  to  discover 
any  such  authority  from  the  correspondence. 
It  does  appear  that  Gross  Bros,  desired  to 
be  authorized  either  to  sell  the  land  for  the 
defendant  Herndon  or  to  secure  the  right  to 
commissions  on  a  sale  to  be  made  if  they 
could  find  a  purchaser  fw  the  land;  bat 
there  Is  nothing  in  the  correspondence  ante- 
dating June  6th  from  which  It  could  be  de- 
duced that  Herndon  had  appointed  them  as 
his  agents,  or  that  they  so  understood.  The 
only  agency  we  can  discover  In  the  corre- 
spondence Is  that  created  by  the  letter  and 
telegram  from  Herndon  of  date  June  etb, 
which  were  In  reply  to  the  communication 
from  Cross  Bros,  of  date  June  5th.  On  June 
4th  Herndon,  In  reply  to  a  lettw  from  Ciross 
Bros,  aslting  him  to  fix  the  price  of  the  land, 
and  also  asking  at  what  price  he  would  sell 
the  timber  thereon,  wrote  as  follows: 
"GlarksvlUe,  Tenn.,  June  4/89.  Mr.  John  L. 
Cross,  Memphis,  Tenn.— Dear  Sir:  Your  far 
vor  to  hand,  and  contents  noted.  I  would 
sell  my  land  in  Mi^lssippl  for  $5.00  per  acre, 
cash.  Can  give  perfect  title.  "Would  ask 
about  the  same  for  timber  as  for  land  and 
all.  Mr.  Hane  has  my  plat.  I  sent  it  to 
you,  and  aftor  I  got  It  back  I  sent  It  to  Hane. 
Write  him  for  It"  On  June  5th,  Cross  Bros, 
wrote  to  Herndon  as  follows:  "Memphis, 
Tenn.,  June  5th/89.  T.  Herndon,  Esqr., 
GlarksvlUe,  Tenn.— Dr  Sir:  In  reply  to  your 
letter  will  say  I  think  I  can  sell  your  place 
for  four  thousand,  (800)  acres;  %  cash,  baL 
In  one  and  two  years,  with  8%  from  date. 
Please  inform  me  if  I  must  close  at  that 
price  and  terms.  Wire  at  my  expense. 
Resp.,  Gross  Bros."  On  June  6th,  Herndon 
sent  this  telegram  to  Cross  Bros.:  "Clarlis- 
vlUe,  Tenn.,  June  6th/89.  Cross  Broth»s, 
Real-Estate  Agt,  Memphis:  Accept  the 
four  thousand  dollar  proposition.  If  neces- 
sary, will  come  Friday  night  T.  Herndon." 
On  the  same  day  Herndon  wrote  to  Gross 
Bros,  as  follows:  "darksvUle,  Tenn.,  June 
eth/89.  Messrs.  Cross  Bros.,  Memphis, 
Tenn.— Gents:  Yonr  favor  to  hand,  and  not- 
ed.   There  Is  830  acres  In  my  tract,  and  I 


propose  to  pat  It  at  $5.00  per  acre.  My 
deeds  are  all  on  record  In  Coahoma  county, 
Miss.  Yours,  &c.,  T.  Herndon."  In  reply 
to  the  telegram  from  Herndon,  Cross  Bros, 
on  the  same  day  telegraphed  to  Herndon  as 
follows:  "Memphis,  Tenn.,  June  6th,  89. 
T.  Herndon,  GlarksvlUe,  Tenn.:  Proposition 
accepted.  Particulars  by  mail.  Cross  Bros." 
Several  other  letters  passed  between  Hern- 
don and  Cross  Bros,  after  June  6th  and  be- 
fore June  15th,  but  they  are  unimportant 
On  June  15th  the  foUowlng  written  contract 
was  signed  by  Cross  Bros.:  "Memphis, 
Tenn.,  June  15th,  1889.  TlilB  is  to  certify 
that  we  have  this  day  sold  to  Everman  & 
Blanton  830  acres  of  ground  in  Coahoma 
county,  Miss.,  for  the  sum  of  $5.00  per  acre, 
and  owned  by  Capt  Thos.  Herndon,  of 
GlarksvlUe,  Tenn.,  and  we.  Cross  Brothers, 
being  said  Thos.  Herndon's  authorized 
agents.  And  we  hereby  accept  the  sum  of 
$200.00  (two  hundred  dollars)  as  part  pay- 
ment aa  said  land.  Witness  oar  hand  this 
15th  day  of  June,  1889.  Cross  Brothers." 
It  does  not  appear  that  the  t»ms  of  this  In- 
strament  were  communicated  to  Herndon 
by  Gross  Bros,  or  by  Everman  &  Blanton, 
until  after  he  had  assumed  the  position  that 
Cross  Bros,  had  not  been  his  agents  to  make 
any  contract  of  sale  whatever  of  the  lands. 
There  Is  an  absoice^  therefwe,  of  evidence 
of  ratification  by  blm  of  the  act  of  Gross 
Bros.  In  attempting  to  bind  him  by  the  sals. 
It  seems  to  have  been  assumed  by  aU  the 
parties  that  Everman  &  Blanton  were  to  be 
the  purchasers  of  the  land  for  Messrs.  Per- 
kins &  Percy.  Their  attorneys  made  an  In- 
vestigation for  them  of  Herndon's  title.  In 
which  certain  Irregularities  and  deficiencies 
were  disclosed.  This  fact  having  been  com- 
municated to  Herndon,  he  employed  these 
gentlemen  to  perfect  his  titles,  which  they 
proceeded  to  do.  In  writing  to  Herndon, 
Messrs.  Perkins  &  Percy  frequently  called 
his  attention  to  the  fact  that  Messrs.  Ever- 
man &  Blanton  expected  him  to  carry  oat 
the  contract  of  sale  with  them;  but  Its 
terms  were  not  stated,  and  Herndon.  in  his 
repUes,  seems  to  have  uniformly  refrained 
from  making  any  reference  to  it  Finally, 
however,  he  stated  In  a  letter  to  his  attor- 
neys that  he  had  concluded  not  to  seU  the 
land.  In  reply  to  this  Messrs.  Perkins  & 
Percy  wrote  him  that  Bverman  &  Blanton 
declined  to  release  him  from  the  contract, 
and  would  lufdst  upon  Its  execution.  In  re- 
ply to  this  Herndon  wrote  that  he  had  made 
no  contract  with  them,  and  had  not  author- 
ized Cross  Bros,  to  make  any,  and  that  he 
would  not  seU  the  land.  The  validity  of 
the  agreement  made  by  Cross  Bros.,  profess- 
ing to  act  for  Herndon,  must  therefore  rest 
upon  the  fact  that  they  were  his  agents,  au- 
thorized to  enter  Into-  the  contract  with  Ev- 
erman &  Blanton,  and  thereby  to  bind  him. 
As  we  have  said,  there  is  nothing  In  the  rec- 
ord showing  that  prior  to  June  6th  any  other 
relation  had   existed   between   Cross   Bros. 
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and  Herndon  than  that  of  broker  and  cns- 
tomer,  and  In  that  relation  It  Is  well  set 
tied  that  the  agency  of  the  broker  extends 
only  to  bringing  the  parties  together.  He  is 
not  authorized  to  make  sale  of  the  custom- 
er's land,  or  to  make  a  contract  of  sale  bind- 
ing on  him.  2  Am.  &  Eng.  Enc.  Law,  592; 
Morris  ▼.  Ruddy,  20  N.  J.  Bq.  236;  Roach  v. 
CSoe,  1  E.  D.  Smith,  175;  Grant  v,  Bde,  85 
CaL  418.  24  Pac.  890;  DufTy  v.  Hobson,  40 
OaL  240;  Walker  t.  Osgood,  93  Am.  Dec 
171,  notes.  The  prindpal  may,  however, 
authorize  the  broker  to  make  a  contract  of 
sale,  or  to  execu*®  the  conveyance,  but  in 
such  cases  the  broker,  like  other  agents,  must 
act  within  the  delegated  authority.  Looking 
to  the  only  authority  given  by  Herndon  to 
Cross  Bros,  to  make  sale  of  the  lands,  it 
is  found  to  be  limited  to  that  of  accepting 
"the  four  thousand  dollar  proposition."  The 
telegram  in  which  this  authority  was  given 
created  whatever  agency  existed  in  Gross 
Bros,  to  make  a  contract  of  sale.  This  firm 
was  thus  specially  authorized  to  do  and  par- 
form  one  particular  act,  viz.  to  accept  a  def- 
inite proitosition,  which  had  before  then 
been  submitted  to  Herndon.  Notliing  Is  bet- 
ter settled  In  the  law  than  that  one  dealing 
with  an  agent  expressly  appointed  to  do  a 
particular  act  must  inform  himself  of  the 
extent  of  authority  conferred,  and  must  see 
to  it  that  the  act  done  is  within  the  au- 
thority. Bank  v.  Cameron,  8  Smedes  &  M, 
600;  Brown  y.  Johnson,  12  Smedes  &  M.  S98. 
There  was  no  fact  to  which  Everman  & 
Blanton  might  Justly  appeal  tending  to  prove 
that  any  other  agency  than  that 'created  by 
the  telegram  existed,  and  it  did  not  author- 
ise Cross  Bros,  to  make  the  contract  which 
they  made  on  the  15th  day  of  June.  Th^ 
were  authorized  "to  accept  the  four  thou- 
sand dollar  proiwsltlon,"  which  was  to  pay 
that  sum,  one-half  in  cash,  and  the  balance 
in  one  and  two  years,  with  Interest  at  8  per 
cult,  per  annum  from  date.  They  entered 
into  an  agreement  under  which  the  whole 
purchase  price  was  payable  in  cash,  which 
may  have  been  a  better  or  worse  contract 
than  ttiat  they  were  authorized  to  make, 
determinable  by  circumstances,  but  which 
was  certainly  not  the  contract  they  were 
directed  and  empowered  to  make.  In  legal 
effect,  here  was  an  offer  by  Herndon  to  sell 
bis  land  at  a  fixed  price^— one-half  In  cash, 
and  the  remainder  in  one  and  two  years, 
with  interest  at  8  per  cent,— and  a  counter 
inoposltlon  by  Everman  &  Blanton  to  buy  at 
the  price  named,  payable  in  cash.  There 
Is  not  a  legal  identity  between  the  contract 
which  Cross  Bros,  were  authorized  to  make 
and  the  one  they  attempted  to  make;  and 
fheir  principal,  Herndon,  was  not  bound. 
Batty  V.  Carswdl,  2  Johns.  48,  1  Am.  Xjead. 
Gas.  653;  Schulti  T.  GrUBn,  121  N.  Y.  294, 
24  N.  B.  480. 

The  complainants,  in  their  pleadings,  re- 
fiuined  from  averrtaig  in  what  manner  the 
imrcfaaae  money  was  to  be  paid  by  them. 


but  averred  a  willingness  to  pay  the  entlra 
sum  in  cash  or  to  pay  one-half  cash  and  ex- 
ecute their  notes  for  the  remainder  at  one 
and  two  years,  with  interest  at  8  per  cent, 
and  they  contend  that,  since  by  the  terms  of 
the  agreement  it  was  not  expressly  provided 
how  the  purchase  money  should  be  paid,  it 
may  and  should  be  Infenred  from  all  the  cir- 
cumstances that  it  was  imderstood,  and 
therefore  agreed,  to  be  paid  at  such  time  as 
the  propoEltion  submitted  to  Herndon  had 
specified,  whereby  the  proposal  by  Cross 
Bros.,  Its  acceptance  by  Herndon,  the  agen- 
cy created  by  him,  and  the  act  of  the  agent 
in  its  execution  would  be  harmonized.  But 
this  would  be  to  make  a  contract  by  con- 
struction different  from  that  actually  entered 
into  by  the  parties.  Clearly,  under  the  writ- 
ten agreement  signed  by  Cross  Bros.,  the 
complainants  would  have  been  entitled  to 
make  instant  payment  of  all  the  purchase 
price  of  the  land,  and  to  a  demand  by  Hern- 
don ttiat  they  should  retain  a  part  of  it  on 
Interest  might  have  well  replied  that  such 
was  not  a  part  of  the  contract  made  by  his 
agents  in  the  sale  of  the  land.  Both  parties 
or  neither  must  be  bound  by  the  contract. 
Cooke  V.  Oxley,  8  Term  R.  653.  In  other 
words,  both  parties  must  in  fact  assent  to 
the  terms  of  the  contract  (or,  what  is  equiva- 
lent thereto,  one  must  assent  and  the  other 
must  be  precluded  in  law  from  denying  that 
he  did  assent)  before  either  is  bound.  1 
Chit  Cont  20.  Looking  through  the  whole 
record,  we  find  that  the  defendant  Herndon 
agreed  to  sell  his  land  for  five  dollars  per 
acre,  one-half  in  casti,  and  the  balance  in 
one  and  two  years,  with  interest  at  8  per 
cent  The  complainants  agreed  to  buy  at 
the  price  named,  but  the  purchase  money 
was  to  be  paid  in  cash.  Cross  Bros,  were 
autliorized  by  Herndon  to  make  sale  on  the 
terms  of  Ills  offer.  They  in  fact  made  an 
agreement  for  him  to  sell  on  the  different 
terms  of  complainants'  offer,  which  act  on 
their  part  was  never  ratified  by  Herndon. 
On  these  facts  the  law  is  with  the  defend- 
ants, and  the  decree  of  the  court  below  la 
affirmed. 


ABRAHAM  et  al.  T.  McCDRDT  et  al. 
(Supreme  Court  of  MlasisslppL    April  SO,  1894.) 

AOOOniCT— PATMBNT   BT  NOTS— iMFBikCHJlBNT. 

When  s  note  sued  on  Is  for  the  exact 
amount  of  the  maker's  account  on  the  payee's 
books  at  the  date  of  the  note,  the  maker,  con- 
testing after  several  years  the  correctness  of 
the  amount,  has  the  harden  to  specify  the  er- 
rors. 

Appeal  from  chancery  court,  Jasper  coum- 
ty;  W.  T.  Houston,  Chancellor. 

Bill  by  William  McCurdy  and  othors 
against  H.  Abraham  &  Son  and  others  for 
an  Injunction.  Decree  for  complainants. 
Defendants  appeaL    Reversed. 

Walkor  Sc  Hall,  for  appellants. 
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OOOPBR,  X  We  are  entirely  at  variance 
with  the  conclusion  reached  by  the  chan- 
cellor In  this  case.  To  us  It  seems  evident 
that  the  note  executed  by  McCurdy  was 
given  for  the  amount  of  an  account '  then 
due  by  him  to  Solomon  &  Co.,  and  that  he 
has  received  credit  for  every  dollar  he  Is 
justly  entitled  to,  as  payment  thereon. 
Neither  In  his  orl^nal  nor  amended  bill  Is 
there  a  suggestion  that  any  part  of  the  note 
was  for  advances  to  be  made  to  him  by  Sol- 
omon &  Co.i  except  as  to  a  small  account  to 
be  paid  to  the  Michigan  Carbon  Company; 
and  though,  as  a  witness,  he  testified  that 
such  was  the  fact,  he  does  not  explain,  or 
attempt  to  explain,  bow  it  happened  that 
the  books  of  Solomon  &  Co.  showed  him  to 
be  indebted  for  the  precise  amount  of  the 
note  at  the  date  of  its  execution.  One  who 
executes  a  note  for  tbe  amount  of  an  ac> 
count,  and  remains  passive  for  years,  must 
do  something  more  than  raise  indefinite  and 
nncertaln  objections  to  the  correctness  of 
the  account,  when  called  on  to  pay  the  note. 
He  must  put  his  finger  on  tbe  error.  It  is 
not  STifildent  to  point  at  the  books,  and  as- 
sert that  there  is  error  somewhere  in  them. 
On  the  question  of  credits  to  which  ap- 
pellee McCnrdy  is  entitled  on  the  note,  tbe 
evidence  Is,  in  our  opinion,  overwhelming. 
The  cotton  which  he  says  he  shlpi)ed  to 
Levy  &  Sons  is  conclusively  shown  to  have 
been  largely  acquired  by  Solomon  &  Co.  trova 
other  persons,  and  the  proceeds  of  his  cot- 
ton were  applied  to  the  payment  of  his  cur- 
rent account  with  Solomon  &  Oo.  The  de- 
cree is  reversed.  The  cause  wIU  be  re- 
manded to  the  court  below  to  award  dam- 
ages on  the  Injunction  bond. 


(71  MUb.  1008) 
ILUNOIS  CENT.   R.  CO.  t.  BOWLES. 

(Supreme  Conrt  of  MlgsIsBippi.  April  30,  1894.) 
Master  and  Ssbvamt — Handlikg  Disablbd  Cabs. 

1:  When  cars  have  been  condemned  to  the 
repair  shops  as  disabled,  one  who,  knowing  that 
ta.eti  calls  for  the  engine  to  back,  and  goes 
between  them  without  examining  them,  is  negli- 
gent 

2.  The  fact  that  disabled  cars  might  have 
been  left  at  shops  nearer  the  place  where  they 
were  condemned  will  not  make  the  company 
liable  to  a  servant  injnred  thereby,  the  jommey 
having  been  made  in  safety,  and  the  accident 
occnilring  at  the  destination. 

Appeal  from  drcoit  court,  Talobusba  coun- 
ty; Winiam  0.  McLean,  Special  Judge. 

Action  by  Eda  Bowles,  administratrix, 
against  the  Illinois  Central  Railroad  Com- 
pany, for  damages  for  the  death  of  plaintiff's 
Intestatei  Judgment  for  plaintiff.  Defend- 
ant appeals.    Reversed. 

Mayes  &  Harris  and  I.  T.  Bloxmt,  for  ap- 
pellant Calhoon  &  Green,  R.  F.  Klmmons, 
and  Chapman  &  Chapman,  toe  appellee. 

COOPER,  J.  The  verdict  and  Judgment 
In  this  cause  find  no  support  In  law.  or  ia 


tact  l%ere  is  no  controverted  fact  hi  tbe 
whole  record,  and  the  court  should  have 
given  the  Jury  a  peremptory  instruction  to 
find  for  the  defendant  The  unfortunate  man 
whose  death  gave  rise  to  the  suit  Ixou^t 
destruction  upon  himself  by  falling  to  ob- 
serve the  slightest  care  in  the  discharge  of 
his  dangerous  duty.  Nor  is  there,  upon  the 
whole  record,  any  ground  to  Impute  negli- 
gence to  the  defendant  If,  in  the  prosecu^ 
tlon  of  its  business,  it  had  used  crippled  cars, 
and  an  empleye  required  to  bandle  such  cam 
had  been  injured,  the  provision  of  section 
193  of  the  constltation  would  have  applied; 
but  that  provision  has  no  application  to  the 
case  of  a  car  transported  over  the  line  of 
the  company  to  its  shops,  for  repairs,  and 
which  has  reached  the  place  of  its  destina- 
tion. If  the  disabled  car,  in  being  unneces- 
sarily transported  along  tbe  line  of  road, 
having  been  carried  by  a  shop  where  it  might 
have  been  repaired,  had  caused  the  train  to 
be  derailed,  and  injury  to  be  inflicted.  Si 
different  question  would  have  been  present 
ed.  But  tbe  car  had  reached  the  town  iu 
which  the  shops  at  which  it  was  to  be  re- 
paired were  located.  The  unnecessary  trans- 
portation (it  it  was  tmnecessary)  from  tbe 
vicinity  of  McComb  City,  by  and  through 
Canton,  had  ended,  and  had  done  no  harm. 
The  car  in  Water  Valley,  where  tbe  com- 
pany had  shops,  was  not  more  dangcrotu 
than  it  would  have  been  in  McComb  City  or 
Canton,  where  it  may  be  that  there  were 
also  shops.  It  was  not  dangerous  because 
of  its  location  or  use,  but  because  of  its  con- 
dition. It  was  not  being  used  by  tbe  com- 
pany as  a  car  for  the  transaction  of  its 
business,  but  was  being  transported  as  a 
disabled  car,  condemned  to  the  repair  shops, 
and  had  reached  the  yard  of  the  company 
from  which  it  was  to  be  shifted  to  the  shops. 
The  deceased,  dealing  with  it  as  a  disabled 
car,  and  controlling  by  his  will  the  action  of 
tbe  engineer,  called  for  the  engine  to  be 
backed,  and,  without  examination,  stepped 
between  the  cars,  on  one  of  which  there  was 
no  drawhead,  without  regard  to  the  condi- 
tion, and  apparently  oblivious  to  the  im- 
minent and  deadly  peril  to  which  he  ex- 
posed himself  by  giving  the  signal  to  baA 
the  train,  and  instantly  getting  between  tbe 
defective  cars.  Under  the  nncontroverted 
facts  of  this  case,  no  recovery  can  be  had. 
Tbe  Judgment  is  reversed. 


an  Hiss.  M> 

COLUMBUS  mSURANCB  &  BANKING  Ca 
V.  FIRST  NAT.  BANK  et  aL 

SWEETZER  et  aL  ▼.  SAMB. 

(Supreme  Court  of  Mississippi.    April  23,  1894.) 

COSPOaATIONS— US(7BT  —  AOCOICUUPATIOII  PAPBB. 

1.  Under  Code  1857,  e.  35,  f  2^  art  6,  de- 
daring  repealable  all  charters  jtraated  by  act 
of  the  legislature,  unless  otherwise  provided  in 
the  act,  such  a  company's  right  under  its  char- 
t»  to  qtipalate  for  interest  not  exceeding  10 
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per  cent  discotmt  was  effectually  taken  away 
by  Act  March  13,  1S86,  repealing  all  provimona 
allowing  corporations  to  taike  more  than  10  per 
cent  interest. 

2.  A  draft  payable  to  the  drawer's  order, 
accepted  by  the  drawee  firm,  within  whose 
conrse  of  business  it  is  to  issue  negotiable  pa- 
per, is  not,  in  the  drawer's  hands,  notice  to  the 
discounter  that  the  acceptance  is  for  accommo- 
dation. 

S.  An  instmment  payable  to  the  order  of 
the  maker  is,  in  effect,  payable  to  bearer,  and 
is  not  within  the  statute  allowing  defenses  be- 
tween the  original  parties  against  a  bona  fide 
holder. 

Appeal  from  chancery  court,  Lowndes 
county;  T.  B.  Gtaham,  Chancellor. 

In  the  matter  of  OroBS  &  Co.,  Insolvent 
Api>eals  of  Ccdmnbus  Insurance  &  Banking 
Company  and  of  Sweetzer,  Pembroke  &  Co. 
and  others  against  the  First  National  Bank 
and  others.    Decree  affirmed. 

B.  T.  Sykes,  Houston  &  Reynolds,  W.  P. 
Pope,  and  Z.  P.  Landrom,  Jr.,  for  appellants. 
Wm.  Baldwin  and  Thos.  J.  O'NeUi.  for  ap- 
pellees. 

COOPER,  X  The  appeals  In  these  cases 
might  have  been  prosecuted  upon  one  record, 
and  we  dispose  of  them  in  one  opinion. 

1.  The  com^  rightly  held  that  the  account 
of  the  Columbus  Insurance  &  Banking  Com- 
IMiny  should  be  purged  of  all  usurious  interest, 
and  that  any  interest  charged  by  that  compa- 
ny In  excess  of  10  per  cent  per  annum  was 
Tisurlous.  It  may  be  conceded  that,  by  Its  char- 
ter, authority  was  conferred  upon  that  com- 
pany to  stipulate  for  any  rate  of  interest  not 
exceeding  10  per  cent  "dlscomit,"  and  that  it 
did  not  reserve  any  greater  rate  than  such 
discount;  for  that  rate  would  be  usurious, 
and  the  right  to  receive  it  does  not  now  exist, 
notwithstanding  the  provisions  of  its  char- 
ter. By  an  act  approved  March  13,  1886 
(Acta,  p.  85),  It  was,  among  other  things,  pro- 
Tided  "that  every  provision  of  any  act  here- 
tofore passed,  creating  any  corporation  or 
amending  any  act  creating  any  corporation, 
which  authorizes  any  such  corporation  to 
take  or  receive  more  than  ten  per  centum  In- 
terest per  annum,  or  which  is  in  conflict  with 
section  1141  of  the  Code  of  1880  is  hereby  re- 
pealed." The  charter  of  the  company  was 
by  an  act  approved  February  16,  1867.  At 
that  time  the  Code  of  1857  was  in  force  In 
this  state;  and  by  the  last  clause  of  article 
5,  I  2,  c.  36,  p.  292,  it  was  expressly  provided 
that  "all  charters  granted  under  this  act,  or 
by  act  of  the  legislature,  unless  otherwise 
provided  in  the  act,  may  be  repealed  by  the 
legislature."  There  Is  no  provision  In  the 
act  of  Incorporation  of  the  company  with- 
drawing it  from  the  opa-ation  of  this  law, 
and  its  corpwate  existence  Is  held  at  the 
will  of  the  legislature.  Shotwell  v.  Railway 
Co.,  69  Miss.  541. 

2.  The  court  did  not  err  In  holding  that 
the  claim  of  the  First  National  Bank  was  a 
valid  charge  against  the  firm  of  Gross  &  Co. 
The  acceptance  propounded  was  the  renew- 
al of  one  ot  the  previous  year,  which  was, 


In  turn,  given  In  renewal  of  the  original, 
which  was  acquired  by  the  bank  in  1889. 
If  Gross  &  Co.  were  boimd  by  the  original 
acceptance,  they  were,  of  course,  bound  by 
those  given  in  renewal  and  extension.  The 
question  Is  whether,  by  the  original,  a  lia- 
bility was  fixed  upon  both  Hlrshman,  by 
whom  the  acceptance  was  made,  and  upon 
Mrs.  Gross,  his  partner,  or  whether  Hlrsh- 
man alone  was  botmd.  The  acceptance 
was  for  accommodation,  and  as  between 
Leigh  &  Co.  oe  one  taking  from  them,  with 
notice  of  its  character,  was  binding  only  on 
Hlrshman;  but  if  the  bank  was  a  purchaser 
of  the  instrument  in  good  faith,  L  &.  for  val- 
ue and  without  notice,  both  partners  were 
bound,  for  it  is  not  denied  that  it  was  with- 
in the  scope  of  the  business  of  Gross  &  Co. 
to  Issne  negotiable  paper.  The  facts  dis- 
posed by  the  evidence  are  that  the  bank  had 
discounted  for  Leigh  &  Co.  a  note  executed 
by  one  Motley  for  the  sum  of  $6,000,  upon 
which  Leigh  &  Co.  were  bound  to  the  bank 
as  Indorsers.  Motley  had  died  before  the 
maturity  of  the  note,  and  the  president  of 
the  bank  bad  notified  Leigh  &  Co.  that  the 
note  must  be  paid,  or  satisfactory  security 
given  for  an  extension,  to  which  Mr.  Leigh 
replied  that  the  matter  should  have  atten- 
tion when  the  note  should  fall  due.  Leigh, 
for  the  purpose  of  arranging  to  discharge 
the  Motley  note,  drew  the  bill  of  exchange 
In  question  upon  Gross  &  Co.,  by  which  the 
firm  of  Lelgti  &  Co.  directed  Gross  &-Co.,  12 
months  after  date,  to  pay  to  their  (Leigh 

6  Go.'s)  own  order  the  sum  of  (3,400,  which 
was  accepted  by  Gross  &  Co.  in  the  usual 
form.  This  instrument  Leigh  &  Co.  in- 
dorsed, and  delivered  to  the  bank,  and  gave 
their  check  for  the  dltterence  between  it« 
value  and  the  amount  of  the  Motley  note 
in  payment  of  the  Motley  note  to  the  bank, 
which  note  was  then  delivered  to  them  as 
indorsers  who  had  paid  the  same.  We  are 
unable  to  discover  anything,  either  <hi  the 
face  of  the  paper,  the  circumstances  attend- 
ing its  negotiation,  or  oth»'wlse,  from  which 
to  Infer  that  the  bank  had  notice  of  the 
character  of  the  acceptance,  or  of  facta 
which  devolved  on  It  the  duty  of  making 
further  Inquiry.  In  Bloom  v.  Helm,  63  Miss. 
21,  the  circumstances  of  the  transaction  were 
held  to  have  charged  the  purchaser  of  the 
bill  with  notice  that  the  acceptance  was  for 
accommodation,  and  tborefore  not  binding 
upon  a  nonassenting  member  of  the  firm. 
It  was  there  said  that  possession  of  the  bill 
by  the  drawer  after  acceptance  was  sufil- 
clent  to  charge  the  purchaser  with  notice 
that  the  acceptance  was  for  accommodation. 
And  this  was  also  held  In  Bank  v.  Cameron, 

7  Barb.  143.  And,  if  the  maker  of  a  note 
indorsed  by  a  firm  Is  In  possession  of  the 
note,  this  Imports  that  the  lnd(»«ement  Is 
for  accommodation;  otherwise,  the  note 
would  not  be  in  the  maker's  hands,  and  the 
nonassenting  members  of  the  indorsing  firm 
are  not  bound.    Stall  t.  Bank,  18  .'Wend. 


Digitized  by 


Google 


HO 


SOUTHERN  EEPOBTEB,  Vol.  15. 


(Uias. 


466;  Austin  t.  Vandermark,  4  HlII,  259; 
Oansevoort  ▼.  Williams,  14  Wend.  133;  1 
Pars.  Notes  &  B.  141;  Tanner  v.  Hall,  1  Pa. 
St  417.  And  where  a  nonresident  partner 
drew  a  bill  In  the  firm  name  upon  himself, 
and  accepted  and  discounted  the  bill.  It  was 
held  that  the  duty  of  the  taker  to  ascertain 
the  authenticity  of  the  signatures,  If  per- 
formed, would  have  discovered  the  facts, 
and  that  he  was  not  a  bona  fide  holder  of 
the  bllL  Cooper  t.  McCIurkan,  22  Pa.  St 
82.  So  a  memorandum  written  on  the  back 
of  a  note  has  been  held  to  be  notice  of  the 
facts  it  recited.  Bank  ▼.  McDonald,  127 
Mass.  82.  But  none  of  these  decisions  are 
applicable  to  the  facts  of  this  cose,  for  they 
all  proceed  upon  the  postulate  that  notice  is 
given  of  fiicts  from  which  the  accommoda- 
tion character  of  the  acceptance  or  Indorse- 
ment should  be  inferred.  If  Leigh  &  Oo. 
bad  been  the  drawers  of  a  bill  payable  to 
another  person,  the  fact  that  they  held  tbe 
bill  after  its  acceptance  would  show  that  it 
was  for  accommodation;  but  they  were  pay- 
ees as  well  as  drawers  of  the  bill,  and,  as 
payees,  It  was  In  the  course  of  business  that 
they  should  be  in  possession  of  the  paper. 
Bills  of  this  sort  are  irregular  in  form,  and 
may  be  treated  either  as  bills  or  promissory 
notes  (1  Daniel,  Neg.  Inst  (  128),  but  are  of 
common  use  both  In  Bngland  and  this  coun- 
try (Id.  (  130).  An  Instrument  payable  to 
the  order  of  the  maker  is.  In  legal  effect, 
payable  to  beorigr,  and  is  not  subject  to  the 
provisions  of  our  statute  allowing  defenses 
existing  between  original  parties  to  be  in- 
terposed against  a  bona  fide  holder.  Bank 
T.  Wofford  (Miss.)  14  South.  262. 

&  We  concur  In  the  conclusion  reached 
by  the  chancellor,— that  the  evidence  fails 
to  support  the  right  asserted  by  Sweetzer, 
Pembroke  &  C!o.,  the  Tennant-Stribbllng 
Shoe  Gompany,  and  Wineman,  Hlrshman  & 
Ox  to  rescind  the  sales  made  by  them  to 
Gross  &  C!o.,  and  recover  the  goods  sold  by 
them,  because  of  the  fraud  of  Hlrshman  in 
making  false  representations  as  to  the  finan- 
cial condition  of  his  firm.    The  decree  is 


(71  UiM.  7M) 

HOOKER  et  al.  ▼.  SUTCLIFF  et  aL 
(Snpreme  Court  of  MlBsIsBippL    April  23,  1804.) 

FBAUDDIiBHT  CONVBTANCES— EVISBKOB— MOET- 
OAOB8. 

The  fact  that  a  creditor  secured  by  mwt 

Sge  waivea  his  lien  upon  specific  property  in 
▼or  of  a  creditor  whose  debt  is  as  meritonoos 
as  that  of  any  other  creditor  will  not  render 
such  mortgage  fraudulent 

Appeal  from  circuit  court,  Le  Flore  county; 
R.  W.  Williamson,  Judge. 

Action  by  H.  S.  Hooker  and  others  against 
Sutcllff  ft  Owen,  attacking  a  mortgage  for 
fraud.  From  a  Judgment  for  plalnflfTs,  de- 
fendants appeaL    Reversed. 

Hooker  &  Wilson,  Rush  &  6ardn»,  and 
MUler,  Smith  ft  Hlrsh,  for  appellants. 


(X50PER,  J.  We  are  unable  to  concur  in 
the  result  reached  in  this  case.  We  can  see 
nothing  in  the  mortgage,  and  nothing  done 
under  it,  upon  which  to  rest  the  finding, 
necessarily  Involved  In  the  Judgment,  of 
fraud  In  fact  or  In  law.  The  security  did 
not  cover  the  stock  of  merchandise  owned 
by  Ullendorf,  and  it  remained  at  all  times 
subject  to  the  demands  of  his  creditors.  So 
much  of  the  mortgage  as  relates  to  the  book 
accounts  and  notes  is  eith^  confined  to  those 
which  might  become  due  from  the  tenants 
and  employes  of  Ullendorf  on  the  planta- 
tions, the  crops  of  which  were  conveyed  by 
the  deed,  or  else  the  provision  is  Ineffectual 
for  want  of  certainty  in  their  description. 
Ullendorf  was  the  lessee  of  a  number  of 
farms,  and  the  owner  of  the  stock  and  im- 
plements thereon.  The  manifest  purpose  of 
the  conveyance  was  tx>  give  security  upon 
the  personal  property  then  on  these  farms, 
and  the  crops  to  be  grown  thereon  during 
the  year,  and  upon  the  sums  that  might  be 
due  to  the  grantor,  during  the  year,  from 
those  engaged  by  him  In  and  about  the  busi- 
ness of  making  such  crops.  It  is  true  that 
Ullendorf  was  also  the  owner  of  a  small 
stock  of  goods,  and  was  engaged,  to  a  lim- 
ited extent,  in  business  as  a  merchant  But 
the  property  invested  in  that  business  was 
not  covered  by  the  mortgage,  and  to  hold 
that  the  "book  accounts"  referred  to  in  the 
mortgage  were  those  which  should  accrue  in 
the  mercantile  business  would  be  doing  vio- 
lence to  the  evident  purpose  of  the  parties. 
But  the  effect  of  disassociating  these  words 
from  the  planting  operations,  and  applying 
them  to  any  and  all  accounts  which  might 
become  due  to  the  grantor  diurlng  the  year, 
would  be  'to  render  this  provision  nugatory, 
by  reason  of  its  generality  and  want  of 
deflniteuess,  and  this  would  avail  nothing  In 
support  of  the  Judgment  of  the  court  below; 
for  since  no  book  accounts  would,  under  this 
construction,  pass  by  the  deed,  the  collection 
and  use  of  them  by  Ullendorf  would  not  be 
a  dealing  by  him  with  the  mortgaged  prop- 
erty, and  such  action  on  his  part  could  not 
illustrate  the  character  of  the  mortgage,  of 
which  they  formed  no  part 

Aside  fi*om  the  collection  of  the  accounts, 
and  the  nse  of  the  money  so  collected  by 
Ullendorf,  the  other  grounds  of  attack  upon 
the  mortgage  are  (1)  that  Levy  &  Sons  per- 
mitted Ullendorf  to  ship  to  the  Union  OU 
Mill  the  seed  of  the  cotton  grown  on  the 
places,  and  to  apply  the  proceeds,  in  part 
to  a  debt  due  said  mills;  (2)  that  the  com 
grown  during  the  year,  and  covered  by  the 
mortgage,  was  used,  before  the  attachment 
was  sued  out  by  other  creditors,  in  feeding 
the  stock  upon  the  places;  and  (3)  that,  after 
the  attachments  had  been  levied  on  the  prop- 
&ty.  Levy  &  Sons  executed  fwthcoming 
bonds  therefor,  and  afterwards,  and  withoat 
a  sale  having  been  made,  turned  the  mules 
and  com  over  to  Mrs.  Ullendorf,  by  whom 
the  com  bad  been  consumed,  and  the  stock 


Digitized  by 


Google 


Ala.) 


HIGLEY  V.  WHITE. 


141 


constantly  used.  There  Is  noQilng  In  eltber 
or  all  of  these  things  of  which  ereditors  can 
justly  complain.  Surely,  It  cannot  be  con- 
tended that  one  credltw  is  defrauded  be- 
cause the  mortgagee  valves  his  Hen  upon 
Bpedflc  property  in  favor  of  another  cred- 
itor, whose  debt  is  as  equally  meritorious  as 
that  of  any  othor  creditor.  No  harm  was 
thereby  done  to  the  plaintifCs,  whose  claim 
was  not  more  Just  tlian  that  of  the  creditor 
whose  debt  was  paid  by  the  sale  of  the 
seed.  They  had  no  lien  upon  the  seed, 
and  no  right  of  theirs  was  diminished  or 
impaired  by  the  waivo:  of  their  lien  by 
Levy  &  Sons,  or  by  the  sale  by  Ullendorf. 
The  second  objection  above  noted  is  not 
tenable;  If  the  trustee  had  been  in  pos- 
session of  the  stock  and  com,  it  would 
have  been  his  duty  to  have  used  the  com 
in  the  maintenance  of  the  stock.  It  is  not 
shown  that  an  improvident  or  unnecessary 
use  of  the  com  was  made,  and  that  which 
was  done  was  but  In  accord  with  the  uni- 
versal custom  of  all  owners  of  property  of 
like  description.  The  disposition  made  by 
Levy  &  Sons  of  the  property  after  they  had 
given  bond  for  its  forthcoming  to  answer  the 
demands  of  attaching  creditors  cannot  serve 
to  Impair  or  defeat  the  mortgage  under 
which  they  claim.  The  bond  stands  in  lien 
of  the  property,  as  to  these  creditors;  for, 
upon  judgment  in  their  favw.  Levy  &  Sons 
must  return  the  property,  or  pay  its  value 
as  found  by  the  Jury  The  Judgment  is  re- 
versed, and  cause  remanded. 


HOLMES  et  al.  v.  LBMON  et  al. 
(Supreme  Court  of  Mississippi.    April  23,  1804) 

Vbrifioatios  ot  Bill  is  Eqditt. 

Where  a  bill  la  sworn  to  by  the  agent, 
instead  of  the  complainants,  it  does  not  enti- 
tle the  latter  to  the  benefit  of  Code  1880,  S  1949, 
under  which  the  rule  requiring  two  witnesses, 
or  a  witness  and  corroborating  circumstances, 
to  overthrow  a  verified  answer,  Is  dispensed 
with. 

Appeal  from  chancery  court;  Le  Flore 
county;  W.  R.  Trigg,  Chancellor. 

Bill  by  ^e  Lemon  Sc  Oale  Company  and 
others  against  O.  W.  Holmes  and  others. 
Judgment  for  the  complainants,  and  defend- 
ants appeal    Bevosed. 

A.  H.  Longlnov  for  appellants.  Rush  A 
Oardner,  for  appelleea 

COOPBR,  J.  The  biU  in  this  case  was  not 
sworn  to  by  the  complainants,  but  the  oath 
was  made  by  an  agent,  who  does  not  profess 
to  have  had  any  knowledge  of  the  facts 
therdn  stated.  If  the  Jurat  had  been  In 
proper  form,  because  made  by  an  agent,  and 
not  a  party,  it  would  not  have  entitled  the 
complainants  to  the  benefit  of  section  1919 
of  the  Code  of  1880,  by  which  the  rule  re- 
quiring two  witnesses,  or  one  witness  and 
corroborating  drcomstances,   to  overtlirow 


the  answer,  is  dispensed  with.  Jacks  v. 
Bridewell,  61  Miss.  881;  Wall^  v.  Shannon, 
63  Miss.  600.  Nor  did  the  complainants 
waive  an  answer  under  oath,  as  tb^  might 
have  done^  and  thus  have  deprived  the  de- 
fendants of  its  benefit  as  evidence.  Code, 
I  1874.  Complainants'  case,  as  made  by  the 
evidence,  is  not  sufficiently  strong  to  over- 
come the  sworn  answers.   Decree  reversed. 


(Ull  Ala.  60i> 
HIGIiEY  V.  WHITB  et  aL 
(Supreme  Court  of  Alabama.     A^nll  6,  1894.) 

ATTOBMBT'S  LiBN— DSOItBB  FOB  SaLB  OF  RbALTT. 

A  decree  fixing  defendant's  debt  to  com- 
plainant at  a  certain  snm,  and  diarglng  it  as 
a  lien  on  specified  land,  which,  in  default  of 
payment  within  a  fixed  time,  is  to  be  sold  by 
the  clerk,  and  return  made  to  the  court,  is  not 
such  a  judgment  for  land  as  to  be  exempt  from 
complainant's  counsel's  lien  for  services  In  the 
case. 

Appeal  from  dty  conrt  <tf  Birmingham; 
H.  A.  Sharpe,  Judge. 

Bill  by  Irwin  B.  Higley  against  B).  B.  and 
O.  D.  PowelL  From  a  decree  enforcing  a 
lien  in  favor  of  F.  S.  White  and  Tallaforo 
&  Smithson  for  attorneys'  fees  on  the  decree 
in  favor  of  complainant,  complainant  ap- 
peals.  Affirmed. 

The  original  bill  In  this  case  was  filed  by 
the  appellant,  L  B.  Higley,  against  El.  B. 
and  C.  D.  Powell;  and  sought  the  specific 
performance  of  a  contract  for  sale.  The  re- 
port of  that  case,  on  appeal,  is  found  in  90 
Ala.  108,  7  South.  440.  The  proceedings, 
which  are  reviewed  on  the  present  appeal, 
arose  In  the  following  manner:  After  the 
decree  rendered  in  this  case,  settling  the 
equities  in  favor  of  the  complainant,  was  af- 
firmed on  appeal  in  this  case  (at  the  Novem- 
ber term,  1889),  the  reference  ordered  in  that 
decree  was  executed,  and  a  decree  was  ren- 
dered by  the  court  below,  on  the  20tb  of 
January,  1891,  ascertaining  that  the  defend- 
ants were  due  and  owing  to  the  complainant 
on  the  6th  of  January,  1891,— the  date  of  the 
report  of  the  clerk  and  register,— the  sum 
of  $4,289.12,— including  Interest  to  that  date, 
which,  by  the  decree  of  the  court,  was  made 
a  charge  or  lien  on  the  lots  described  in 
the  bUl  for  its  payment;  and,  in  default  of 
the  payment  of  that  sum  into  the  hands  of 
the  clerk  and  register  within  10  days,  he 
was  ordered,  in  a  manner  directed  by  the 
decree,  to  proceed  to  sell  said  lots  to  the 
highest  bidder  for  cash,  and  make  report 
to  the  court  The  proceeds  of  the  sale,  by 
the  terms  of  the  decree,  were  ordered  to  be 
applied— First,  to  the  payment  ot  the  costs 
of  the  case;  second,  to  the  payment  to  the 
complainant  of  said  sum  of  $4289.12;  third, 
the  surplus.  If  any,  to  be  paid  to  the  de- 
fendant, C.  B.  Powell;  but,  if  said  lots  should 
not  sell  for  a  sufficient  sum  to  pay  said  costs 
and  the  amount  due  the  complainant,  then, 
and  in  that  event,  tba  complainant  shall 
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recover  of  defendant,  0.  B.  Powell,  blB  costs 
expended  in  the  cause.  A  sale  was  made  by 
the  clerk  and  register,  under  this  order,  on 
28tfa  September,  1891,  which  was  reported 
to  tbe  court,  objected  to  by  the  complainant, 
and  which  appears  never  to  have  been  con- 
firmed. At  that  sale,  the  complainant  bid  the 
sam  of  $3,600  for  the  lota,  and  he  tendered 
In  money  $432.35,  the  costs  in  the  case,  and 
his  receipt  for  the  balance  of  the  decree, 
in  fuU  of  payment  of  his  bid,  which  was 
not  accepted  by  the  clerk  and  register.  On 
the  2l8t  of  October,  1891,  A.  O.  Lane  and 
P.  S.  White,  as  Lane  &  White,  and  E.  T. 
Taliaferro  and  Noble  Smlthson,  as  Taliaferro 
&  Smithson,  as  attorneys  for  complainant, 
filed  their  i>etition  in  said  court,  setting  out 
the  services  they  had  rendered  to  complain- 
ant in  and  about  procuring  said  moneyed 
decree,  in  favor  of  complainant,  and  hav- 
ing a  lien  declared  on  said  lots  for  the  pay- 
ment of  the  same,  stating  the  value  of  the 
services  they  rendered  In  that  behalf,  and 
prayed  the  court  for  a  reference  to  ascer- 
tain the  value  of  their  services  as  attorneys, 
and  then,  "that  a  decree  be  rendered,  de- 
claring a  lien  upon  said  decree  for  the 
amount  found  due  to  petitioners  for  their 
services  aforesaid,  and  that  a  sufflcloit  por- 
tion of  the  proceeds  of  the  land  heretofore 
sold  under  the  decree  of  the  court,  be  paid 
to  petitioners  in  payment  of  their  said  fees." 
This  petition  was  demurred  to  on  the  fol- 
lowing grounds:  (1)  That  the  petitioners 
have  not.  In  and  by  their  said  petition,  made 
or  stated  such  a  case  as  entitled  them  in  a 
court  of  equity  to  any  relief  against  com- 
plainant as  to  tbe  matters  contained  in  said 
petition.  (2)  Because  they  have  a  plain  and 
adequate  remedy  at  law,  and  there  being  no 
fund  in  the  court  out  of  which  they  may  be 
remunerated,  a  court  of  chancery  has  no 
Jurisdiction  In  the  premises.  This  demurrer 
was  overruled.  Thereupon,  complainant  filed 
an  answer  to  the  same,  denying  petitioners' 
right  to  the  decree  asked  for.  The  cause 
was  submitted  on  the  petition  and  answer, 
and  the  court  made  a  decretal  order,  on  the 
30th  October,  1891,  directing  the  clerk  and 
register  to  ascertain  what  would  be  rea- 
sonable compensation  to  said  solicitors  for 
their  services,  and  whether  they  had  been 
paid  any,  and  If  so,  what  amount  on  their 
fees.  By  agreement  of  the  parties,  $850  was 
ascertained  and  reported  as  a  reasonable  fee 
to  be  paid  said  solicitors,  one-half  to  F.  S. 
White,  and  one-half  to  Taliaferro  &  Smith- 
son,  one-fourth  to  Taliaferro  and  one-fourth 
to  Smithson,  Taliaferro's  share  to  be  cred- 
ited by  $25,  which  had  been  paid  to  him. 
This  report  was  confirmed  without  excep- 
tion on  the  aoth  Hay,  1892.  On  the  same 
day,  the  parties  came  and  the  cause  was 
submitted  by  them  "for  decree  in  behalf  of 
complainant  upon  the  original  bill  of  com- 
plaint, petition  of  P.  S.  White,  Taliaferro 
&  Smithson  and  the  order  of  reference  there> 
on,  ss  well  as  all  oth«-  parts  of  the  record,-^ 


excepting  tbe  answer  of  said  Hlgley  to  tiie 
petition  of  said  F.  S.  White,  and  Taliaferro 
&  Smithson;  and,  in  behalf  of  complainant 
Hlgley,  upon  his  plea  and  answer  to  said 
petition."  Tbe  court  rendered  a  final  decree 
in  the  cause,  which,  having  recited  the  pro- 
ceedings in  the  cause,  ordered  that  com- 
plainant, Hlgley,  within  10  days  ftom  tbe 
date  of  the  decree,  pay  to  the  clerk  and 
register  of  the  court,  a  Sum  sufficient  to  pay 
the  costs  of  the  case,  and  also  the  further 
sum  of  $326,  the  balance  due  on  the  fees  of 
his  said  attorneys,  and  upon  the  payment 
of  the  costs  and  attorney's  fees,— which 
amount  should  be  considered  a  part  of  tbe 
$3,500  bid  by  him  at  a  formw  sale,  made 
as  aforesaid  on  tbe  28th  September,  1891,. 
which  was  not  confirmed  by  the  court,— that 
his  said  bid  should  be  accepted  and  that  sale 
confirmed  to  him;  but,  if  he  failed  to  pay 
tbe  same,  that  the  clerk  and  register  should 
proceed  to  sell  the  said  lots  under  tbe  origi- 
nal order  of  sale  rendered  In  the  cause  on 
the  20th  JTanuary,  1891,  and  the  proceeds 
were  to  be  applied— First,  to  the  costs;  sec- 
ondly, to  the  attorney's  fees  in  full,  or  rata- 
bly; and  the  remainder,  if  any,  to  the  credit 
of  said  decree,  In  favor  of  said  Hlgley;  and,, 
if  he  should  be  the  purchaser,  that  he  should 
not  be  required  to  pay  Into  the  hands  of  the 
clwk  and  register  anything  more  than  was 
necessary  to  pay  tbe  costs  and  attomey's> 
fees,  but  that  tbe  clerk  and  register  should 
not  accept  bis  bid  unless  he  paid  over  ft 
sum  sufficient  to  pay  said  costs  and  attor- 
ney's fees.  On  the  27th  March,  1893,  in  de- 
fault of  the  payment  of  said  sum  of  $4,289.12 
or  any  part  thereof  as  authorized  by  said 
decree  of  80th  Ma:*,  1892,  the  cla-k  and  reg- 
ister proceeded,  in  obedience  to  said  decree- 
so  rendered,  to  sell  said  lots  at  public  sale 
for  cash,  in  the  manner  and  according  to  the 
directions  of  said  decree,  at  which  said  sale- 
H.  0.  Miller  became  the  purchaser  at  and 
for  tbe  sum  of  $790,  which  was  the  highest 
and  best  bid  for  the  same  at  said  sale.  This- 
sale  was -reported  to  the  court  on  the  12th 
April,  1893,  and  tbe  derk  and  register  in  Us 
report  stated  that  the  purchaser  had  com- 
plied with  the  terms  of  the  sale,  and  that 
out  of  the  proceeds  of  sale  he  retained  the 
sum  of  $464  as  costs  of  suit,  commissions 
and  expenses  of  sale,  and  the  balance— $325— 
be  applied  to  the  payment  of  the  fees  of  ^& 
complainant's  solicitors,  as  by  the  former  de- 
cree of  the  court  he  had  been  directed  to  do. 
This  report  was  ordered  to  lie  over  for  ex- 
ceptions. On  the  17th  of  April,  1893,  the  cause 
was  submitted  on  the  report  of  the  clerk  and 
register,  and  no  exceptions  having  been  filed 
thereto,  the  same  was,  on  that  day,  by  the 
decree  of  the  court,  duly  confirmed,  and  tbe 
title  of  the  complainant  and  the  defendant 
in  and  to  the  lots  described  in  the  report 
and  bill  was,  by  said  decree,  divested  out 
of  them  and  vested  In  the  purchaser  at  said 
sale— H.  O.  Miller— and  the  clerk  and  regis- 
ter was  <»dered  to  execute  a  deed  to  him. 
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The  complainant  L  B.  Hlxley  prosecutes  tills 
appeal,  and  assigns  tot  error  (1)  the  ruling  of 
the  court  allowing  the  filing  of  the  petition 
of  Lane  &  White  and  Taliaferro  &  Smith- 
son;  (2)  the  overruling  of  the  demurrer  of 
appelant  to  the  petition  of  said  attorneys; 
and  (3)  the  rendition  of  the  decree  of  the 
30th  May,  1892. 

A.  Satady,  for  appellant  Lane  &  White, 
for  app^ees. 

HARALSON,  J.  (after  stating  the  facts). 
1.  In  Ex  parte  Lehman,  Durr  &  Co.,  59 
Ala.  632,  this  court  announced  that  it  must 
be  regarded  as  settled  In  this  state,  by  the 
detdslon  of  Warfleld  ▼.  Campbell,  38  Ala. 
a27,  that  an  attorney  at  law  or  solicitor  in 
chancery  has  a  lien  upon  a  Judgment  or 
decree,  obtained  for  a  client,  to  the  extent 
of  the  compensation  the  client  has  agreed  to 
pay;  or,  if  there  has  been  no  specific  agree- 
ment for  compensation,  th^i,  for  reason- 
able compensatlMi  for  services  rendered  in 
and  about  Its  procurement.  The  lien  Is  lim- 
ited to  services  rendered  In  the  particular 
action  or  i>roceedlng  in  which  the  Judgment 
or  decree  was  rendered,  and  the  theory  on 
which  the  particular  lien  rests  is  that  the  at- 
torn^ or  solicitor  Is  regarded  as  an  as- 
signee of  the  Judgment  or  decree,  to  the  ex- 
tent of  his  fee,  from  the  date  of  its  rendi- 
tion,—subordinate  to  all  counterclaims  or 
set-offs,  existing  at  the  time.  These  prln- 
dides  have  been  the  subject  of  repeated  rec- 
ognition in  this  court,  since  those  earlier  de- 
dsionB.  Jackson  v.  dopton,  66  Ala.  33;  Mc- 
WUUams  T.  Jenkins,  72  Ala.  4S7;  Mosely  v. 
Norman,  74  Ala.  424. 

2.  It  is  as  well  settled,  also,  that  an  attor- 
ney or  solicitor  has  no  lien  on  the  land  of 
his  dlent,  where  he  has  successfully  pros- 
ecuted a  suit  In  equity,  to  establish  the  ti- 
tle of  his  client  to  real  estate,  or  on  land  re- 
covered In  an  action  of  ejectment  prose- 
cuted by  him,  or  where  be  has  defended  suc- 
cessfully- the  right  and  title  to  land  against 
an  unjust  daim,  or  an  unwarranted  attempt 
to  subject  it  to  an  alleged  lien  or  liability, 
filnson  V.  Gamble,  65  Ala.  605;  Lee  v. 
Winston,  68  Ala.  402;  McWilllams  v.  Jen- 
kins, supra;  Humphrey  v.  Browning,  46  HI. 
476;  2  Kent,  Comm.  64a-«41. 

&  In  any  cause  In  which  such  a  Ilen  may 
be  declared  and  enforced,  there  must,  there- 
Awe,  be  a  moneyed  Judgment  or  decree  to 
which  the  lien  may  attach,  or  else  It  cannot 
exist.  If  a  Judgment  or  decree  for  money, 
liowever,  has  been  rendered  in  a  cause,  as 
biae,  and  real  estate  has  been  condemned  to 
«8le  for  Its  satisfaction,  the  lien  may  be  de- 
clared, as  was  done  in  this  case,  on  the  de- 
cree, and  made  operative  on  the  proceeds  of 
the  sale  of  the  land,  to  the  extent  that  the 
junoceeds  may  not  be  liable  to  superior 
claims.  The  Incidental  liability  of  the  land, 
or  the  proceeds  of  Its  sale,  for  the  satisfac- 
tion of  the  decree,  is  no  Invasion  of  the  rule 


we  have  announced  against  declaring  a  lien 
on  land  for  the  payment  of  solicitor's  fees 
and  charges. 

4.  The  petition  of  the  soUdtors  filed  in  the 
cause,  for  the  purpose  for  which  filed,  was 
an  appropriate  and  approved  proceeding, 
and  the  demurr^  to  it  was  properly  over- 
ruled. Weaver  v.  Coopa,  73  Ala.  318;  War- 
field  V.  Campbell,  supra;  Thornton  v.  Ball- 
road  Co.,  94  Ala.  358,  10  South.  442. 

We  find  no  error,  as  assigned,  and  the  de- 
cree of  the  city  court  is  affirmed.   Affirmed. 


a02  Ala.  382) 
JONES  V.  CHAPFIN, 
(Supreme  Court  of  Alabama.     April  5,  1894.) 

WjkBBBOnSBHBN  —  CoLLBCTIOM  OV  CBAKOJCS  — Ds- 
8TUUCT10N   OF  FSOFEBTV   BtOKBD. 

Defendant  purchased  certain  cotton  stor- 
ed in  plaintiS's  warehouse,  and  assumed  the 
payment  of  charges  thereon.  It  was  a  custom 
of  warehousemen  to  collect  charges  only  when 
the  cotton  was  ordered  out.  Held,  that  the  ac- 
cidental burning  of  the  cotton  before  being  or- 
dered out  did  not  release  defendant  from  the 
payment  of  such  charges. 

Appeal  from  drcnlt  court,  Pike  county; 
John  P.  Hubbard,  Judge. 

Action  by  B.  O.  Chaffln  against  V.  D. 
Jones  to  recover  warehouse  charges  for  the 
storage  of  cotton.  There  was  a  Judgment 
for  plalntlfT,  and  defendant  appeals.  Af- 
firmed. 

J.  D,  Gardner,  for  appellant  B.  L.  Wil- 
liams, for  appellee. 

HEAD,  J.  Action  by  appellee,  a  ware- 
houseman doing  business  in  Troy,  Ala.,  to 
recover  charges  for  storage  of  cotton.  There 
were  56  bales,  which  had  been  stored  by 
farmers,  and  by  them  sold  to  defendant, 
while  in  the  warehouse,  and  delivered  to  de- 
fendant by  indorsement  and  delivery  of  the 
warehouse  receipts.  To  simpUfy  expression 
we  will  say  the  whole  lot  56  l>ales,  was 
stored  by  A.  B.,  the  producer,  and  by  him 
subsequently  sold  to  defendant  &>  above 
stated.  According  to  the  custom  of  this  and 
the  other  warehouses  in  Troy,  when  cotton 
was  stored  a  receipt  was  executed  for  the 
came,  showing  marks,  numbers,,  weights, 
date  of  receipt  from  whom  received,  and 
stipulating  that  the  cotton  was  held  subject 
to  the  receipt  only,  on  paying  customary 
charges  and  all  advances  (acts  of  Providence 
and  fire  excepted).  A  stub  was  retained  by 
the  warehouseman,  sho>ying  by  whom  the 
cotton  was  stored,  and  to  whomi  the  receipt 
was  Issued.  He  kept  no  other  account 
showing  who  stored  the  cotton.  The  evi- 
dence shows  that  when  cotton  Is  stored  the 
warehouseman's  charge,  of  60  cents  i>er  bole, 
accrues,  for  which  the  owner  Is  entitled  to 
have  tiie  storage  for  30  days,  if  desired,  and 
also  to  have  the  service  of  the  warehouse- 
man, If  demanded,  in  delivering  the  cotton 
at  the  compress,  depot  or  other  place  In  the 
clt7  designated  by  the  owner.    If  the  cotton 


Digitized  by 


Google 


144 


SOUTHERN  BEPOBTEB.  YOL.  1&. 


(Ala. 


remains  stored  longer  than  30  days,  an  ad- 
ditional charge  of  25  cents  per  bale  accrues; 
and  so  tor  each  additional  30  days,  or  frac- 
tion thereof.  It  was  the  custom  and  prac- 
tice of  warehousemen  In  Troy  not  to  demand 
t>ayment  of  these  charges  until  the  cotton 
was  ordered  out  of  the  warehouse,  on  the 
production  of  the  receipt,  and  the  cotton 
would  not  be  surrendered  or  delivered  by 
the  warehouseman  without  the  payment  of 
the  charges.  It  Is  a  further  fact  that,  by 
'  custom  and  usage,  the  market  price  of  cot- 
ton in  Troy  was  fixed  with  reference  to 
warehouse  charges,  and  allowance  therefor 
made  by  way  of  diminution  of  the  price, 
and,  further,  that  when  stored  cotton  was 
sold,  by  transfer  and  delivery  of  the  ware- 
house receipt,  the  purchaser  assumed  the 
charges,  the  seller  having  virtually  paid  him 
the  amoimt  thereof  by  way  of  reduction  of 
price.  Now,  as  we  have  said,  A.  B.,  a  farm- 
er, stored  with  plaintiff  66  bales  of  cotton, 
talting  the  customary  recdpt  Thereafter, 
he  sold  the  cotton  to  defendant,  by  Indorsing 
and  delivering  the  receipt  Thereafter,  de- 
fendant still  holding  the  receipt,  the  ware- 
house and  cotton  burned,  the  latter  never 
having  been  ordered  out 

The  controversy  grows  out  of  the  custom 
and  practice  of  warehousemen  to  forbear 
collection  of  their  charges  until  the  cotton 
was  ordered  out,  and  to  require  payment 
thea  to  be  made,  before  surrender  of  the  cot- 
ton; the  defendant  taking  the  position  that 
the  meaning  and  intent  of  this  custom  are 
and  were  that  there  was  no  collectible  debt 
f<^  the  charges  until  the  owner  ordered  the 
cotton  out-  of  the  warehouse,  and  that,  as 
tiie  cotton  had  been  accidentally  destroyed 
without  bdng  ordered  out,  the  debt  was  for- 
ever destroyed.  We  think  this  an  extreme 
view  to  take  of  the  practice  the  warehouse- 
men pursued.  When  A.  B.  stored  the  cot- 
ton, the  relation  of  debtor  and  creditor,  in 
respect  of  these  charges,  arose  between  him 
and  the  plaintiff.  He  became  indebted  to 
the  plaintiff  for  the  charges,  and  that  rela- 
tion continued  so  long  as  the  cotton  re- 
mained on  storage;  and  A  B.  became  in- 
debted for,  and  bound  to  pay,  all  charges  ac- 
cruing from  time  to  time,  without  regard  to 
any  change  in  the  ownership  of  the  cotton, 
unless  plaintiff,  with  knowledge,  actual  or 
constructive,  of  the  change  In  ownership,  ex- 
pressly or  imidledly  agreed  to  release  A  B., 
and  accept  the  obligation  of  the  new  owner 
to  pay  the  charges.  Fw  this  indebtedness 
the  law  gave  the  plaintiff  a  llem  on  the  cot- 
ton, as  warehouseman,  from  the  Inception 
of  its  delivery  to  him,  under  which  he  had  a 
right  to  hold  the  cotton  until  the  Indebted- 
ness slKMild  be  paid.  If,  by  agreement  all 
around,  express  or  Implied,  the  new  owner 
became  debtor  for  the  charges,  a  similar  lien 
on  the  cotton  attached  to  that  relation.  Let 
hb  take  a  practical  view,  then,  of  the  man- 
ner in  which  the  warehousemen  conducted 
their  bnslncM,  and  get  at  the  true  Intent  and 


meaning  of  the  alleged  custom.  It  Is  too 
clear  for  controversy  that  there  was  no  in- 
tention on  the  part  of  the  warehousemen.  In 
the  practice  they  pursued,  to  waive,  suspend, 
alter,  or  impair.  In  any  way  whatever,  or  at 
any  time,  the  lien  which  the  law  gave  them, 
—the  right  to  hold  the  cotton  until  their 
charges  were  paid;  and,  this  being  so,  there 
was  no  intention,  at  any  time,  to  waive,  sus- 
pend, or  otherwise  impair  the  debt,  for  with- 
out a  debt  there  could  be  no  Hen.  The  lien, 
BO  long  aa  retained,  is  Inseparable  from  the 
debt  The  transfer  of  the  <me  carries  the 
other  with  It  at  least  In  equity.  Now,  the 
defendant's  proi>osltion  is  that  the  ware- 
housemen, by  pursuing  the  practice  of  rely- 
ing upon  their  lien,  and  forbearing  to  en- 
force collection  of  the  debt  independently 
of  the  lien,  so  long  as  the  customer's  patron- 
age was  being  continued,  showed  an  inten- 
tion to  impose  upon  the  debt  a  condition 
that  It  should  never  be  collectible,  independ- 
entiy  of  the  enforcement  of  the  lien,  and 
that  the  lien  should  never  be  enforced  so 
long  as  the  owner  might  see  fit  to  permit  the 
cotton  to  remain  In  the  warehouse;  ta  other 
words,  that  the  Intention  of  the  warehouse- 
men was  that  they  should  have  no  enforce- 
able debt,  except  by  virtue  of  the  lien,  and 
that  the  time  when  they  might  enforce  the 
lien  should  be  left  purely  at  the  will  and 
pleasure  of  the  owner.  If  the  owner  did  not 
see  fit  to  order  the  cotton  out  for  years,  the 
war^ouseman  must  be  taken  as  consenting 
to  keep  it  tor  him,  without  right  to  demand 
pay  for  the  storage.  No  such  conclusion  as 
this  can  be  practically  drawn  from  the  prac- 
tice in  question.  The  practice  pursued  was 
merely  a  rule  of  convenience.  It  is  common 
knowledge  that  in  most  instances,  cotton  la 
stored  only  a  short  time  In  the  cotton  season, 
so  that  the  frarbearance  of  the  charges  until 
the  relation  terminated,  and  all  charges  had 
severally  accrued,  did  not  become  onerous  to 
the  warehousemen,  and  the  lien  given  by 
law  usually  afforded  them  ample  security. 
It  was  a  convenience  to  merchants  and  brok- 
ers dealing  In  cotton,  and  the  producer;  for 
by  that' system  they  could  more  convenient- 
ly visit  upon  the  producer  the  expense  of 
marketing  his  product  by  regulating  the 
price  with  reference  to  the  Hen  for  ware- 
house charges,  which  had  to  be  removed  be- 
fore the  cotton  could  be  reduced  to  posses- 
sion. It  relieved  them  of  the  Inconvenience 
of  going  to  the  wardiouseman,  and  paying 
the  charges,  every  time  a  sale  of  the  cotton 
took  place.  But  by  this  plan  of  operation, 
no  practical  man  would  suppose  the  ware- 
houseman intoided  to  waive  and  destroy 
his  debt,  as  an  enforceable  obligation.  If  It 
should  BO  turn  out  for  any  cause,  that  the 
security  the  law  gave  blm,  to  wit,  the  lien, 
had  failed.  As  well  might  It  be  said  that  a 
mortgagee,  who  had  shown  by  his  conduct 
in  the  most  positive  and  emphatic  manner, 
a  purpose  to  rely  upon  his  mortgage  secn- 
ritar,  and  had,  for  the  convenience  or  ease  of 
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the  debtor,  forborne  collection  of  hia  debt 
because  he  was  satisfied  with  the  security, 
had  thereby  forfeited  his  right  to  collect  his 
debt.  If  the  mortgaged  property  had  become 
destroyed.  The  common-seuse  view  of  the 
matter,  as  we  conceive,  is  that  the  relation 
of  creditor  and  debtor  between  plaintiff  and 
A.  B.  was  created  when  the  latter  employed 
the  former  to  store  the  cotton;  that  a  debt 
of  50  cents  per  bale,  immediately  demand- 
able  of  A.  B.,  arose  and  continued,  at  least, 
until  he  sold  to  defendant  It  is  unneces- 
sary to  decide  whether,  under  the  custom, 
his  UabUity  then  ceased,  and  that  of  the  de- 
foidant  began.  Whether  so  or  not  the  de- 
fendant became  liable,  at  the  option  of  the 
plaintiff,  by  reason  of  his  assumption  of  the 
debt  It  Is  a  familiar  rule  in  this  state  that 
a  promise  made  by  one  to  another  for  the 
benefit  of  a  third  person  may  be  enforced  by 
such  third  person.  Besides,  under  the  facts 
of  this  case,  the  defendant  has  money  which, 
ex  equo  et  bono,  belongs  to  the  plalntlfT.  A. 
B.,  in  legal  elTect  paid  him  the  money  for 
plaintlfTs  use,  when  he  sold  him  the  cotton 
at  a  price  reduced  by  the  amount  of  the 
warehouse  charges  which  it  was  known  de- 
fendant would  have  to  pay  before  he  could 
'get  the  cotton.  Under  any  aspect  of  the 
case,  plaintiff  was  entitled  to  recover;  and, 
if  the  trial  court  committed  errors,  ihey  were 
without  prejudice  to  the  defoidant  Af- 
firmed. 


(M  I4U  Ado.   736) 

STATE  V.  HILIi,    (Noi  11,610.) 
(Supreme  Court  of  Iionisiana.    April  2S,  1894) 

HORSB  StUlUHO— INDICTMBRT  —  COMPBTBNOT    OF 
JUROB. 

1.  When  neither  the  crime  charged,  nor  its 
ponishment,  ia  dependent  upon  valnes,  values 
need  not  be  declared  in  the  indictment 

2.  Statements  not  necessary  for  the  validl- 

Sof  an  indictment  are  no  more  necessary  to  be 
leged  in  it  than  In  a  petition,  in  order  to  in- 
troduce, under  the  Indictment  evidence  perti- 
nent and  relevant  to  the  diarge. 

8.  If,  before  a  trial  commences,  it  is  dis- 
covered that  one  of  the  jnrors  is  incompetent 
by  reason  of  relationship  to  the  accused,  he 
may  be  legally  set  aside,  and  the  iHinel  complet- 
ed in  the  ordinary  course. 
(Byllabna  by  the  C!oart) 

Appeal  from  district  court  parish  of  St 
Landry;  W.  C.  Perrault  Judge. 

Baptlste  Hill  was  convicted  of  horse  steal- 
ing, and  appeals.    AfBrmed. 

John  N.  Ogden,  for  appellant  M.  J.  Cun- 
Dlngbam,  Atty.  Gen.,  and  B.  B.  Du  Buisson, 
Dlst  Atty.,  for  the  State. 

NICHOLLS,  O.  J.  Defendant  was  con- 
victed of  horse  stealing,  and  sentenced  to  one 
year  at  hard  labor  In  the  penitentiary.  He 
has  appealed.  We  will  pass  upon  his  grounds 
of  complaint  in  the  inverse  order  in  which 
they  were  raised: 

1.  A  motion  In  arrest  was  made  on  the 
ground  that  the  Indictment  uiwn  which  he 
T.1580.D0.7 — 10 


was  tried  did  not  allege  any  value  in  the 
property  charged  to  have  oeen  stolen. 
Neither  the  crime  charged,  nor  the  punish- 
ment for  the  same,  was  dependent  upon  the 
value  of  the  thing  stolen.  The  crime  charged 
was  a  substantive  one,  independent  of  the 
value  of  the  animal  taken.  There  was  there- 
fore no  reason  for  making  reference  to  value 
in  the  indictment  State  v.  Wells,  25  La. 
Ann.  372;  State  v.  Thomas,  28  La.  Ann.  828; 
2  Blsh.  Or.  Proc.  (3d  Ed.)  i  713;  Archb.  Or. 
Pr.  &  PL  (Waterman's  Notes)  p.  384. 

2.  The  court  permitted  the  state  to  offer 
evidence  to  prove  the  value  of  the  horse 
stolen,  over  the  objection  made  by  defendant 
that  there  was  no  declaration  of  value  In  the 
Indictment  The  object  of  the  testimony 
was  to  show  that  the  horse,  being  in  pos- 
session of  the  defendant  was  sold  for  an 
amount  totally  disproportionate  to  Its  value, 
and  from  this  fact  to  Infer  that  It  had  been 
stolen.  No  objection  was  made  to  the  tes- 
timony itself,  as  being  irrelevant  or  improper. 
We  have  Just  said  that  there  was  no  neces- 
sity, for  the  validity  of  the  Indictment  that 
It  contain  a  recital  of  value.  The  matter  of 
value  was  purely  one  of  evidence  on  the  trial. 
If  the  'question  allowed  was  a  proper  and 
relevant  one,  it  was  admissible,  without  ref- 
ereace  to  any  statement  In  the  indictment 
on  the  subject— the  Indictment  Itself  being 
sufficient  Statements  not  necessary  to 
the  validity  of  the  indictment  are  no  more 
necessary  to  be  alleged  In  an  Indictment 
than  In  a  petition,  in  order  to  Introduce  in 
evidence,  under  the  indictment  testimony 
pertinent  and  relevant  to  the  charge. 

S.  When  the  case  was  called  for  trial  the 
first  Juror  presented  was  sworn,  he  being  ac- 
cepted by  both  the  state  and  the  accused. 
Eight  others  had  been  subsequentiy  similarly 
accepted  and  sworn,  when  the  district  attor- 
ney suggested  to  the  court  that  the  first  Juror 
sworn  was  an  uncle  of  the  accused,  and 
should  be  made  to  stand  aside.  The  Juror 
having  admitted,  when  questioned,  that  the 
fact  stated  was  true,  the  court— over  the  ob- 
jection of  the  accused  that  the  objection  to 
the  Juror  should  have  been  urged  on  the 
voir  dire,  and  that  If  Incompetent  the  Ju- 
ror's incompetency  was  not  absc^ute,  but  rel- 
ative-ordered the  Juror  to  stand  aside.  The 
Judge  states  in  the  bill  of  exception  reserved 
to  this  action  that  under  the  acts  of  1877  and 
1880,  the  Juror,  being  related  to  the  defend- 
ant within  the  fourth  degree^  was  incompe- 
tent; that  this  incompetency  was  unknown 
to  the  state  at  the  time  of  calling,  examin- 
tajS,  and  accepting  the  juror;  that  It  had  the 
right  under  his  discretion,  to  purge  the  Jury 
of  an  incompetent  juror  at  any  time  befwe 
evidence  was  offered;  and  that  no  injury 
could  result  to  defendant  by  ordering  him  to 
stand  aside.  There  Is  no  complaint  that  the 
accused  had  exhausted  his  peremptory  chal- 
lenges, or  that  an  objectionable  Juror  was 
forced  upon  him.  We  are  of  the  opinion 
that  if,  before  the  trial  commences.  It  is  dls- 
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covered  that  one  of  the  Jurore  la  Incompetent, 
by  reason  of  relationship  to  the  accused,  he 
may  be  set  aside,  and  the  panel  completed  in 
the  ordinary  course.  2  Hale,  PI.  C.  p.  206; 
1  Blsh.  Gr.  Proc.  (3d  Bd.)  S  947;  Thomp.  &  M. 
Juries,  S  273;  Whart  Or.  PL  &  Pr.  §  672; 
Edwards  v.  Farrar,  2  La.  Ann.  307;  State  v. 
Diskln,  34  La.  Ann.  919;  State  v.  Nash,  46 
La.  Ann.  — ,  14  South.  607.  Judgment  af- 
firmed. 


(46  La.  Ann.  76«) 

STATE  T.  ROBINSON.    (No.  11,525.) 
(Supreme  Oonrt  of  Louisiana.     April  23,  1894.) 

CRmiNAI.  Law— FOHMBB  Jbopardt. 

1.  On  the  completion  and  impaneling  of  a 
joey,  the  Jeopardy  begins.  But  it  liegins  only 
when  the  panel  is  full.  Until  full,  the  jeop- 
ardy is  not  perfect. 

2.  Without  a  complete  jury,  the  defend- 
ant cannot  be  conducted  to  the  iperiod  of  his 
jeopardy;  but  after  the  jury,  being  full  and 
complete,  is  sworn,  and  added  to  the  other 
branch  of  the  court,  and  all  of  the  preliminary 
things  of  record  are  ready  for  the  trial,  the  de- 
fendant has  reached  the  period  of  jeopardy, 
from  the  repetition  of  which  the  constitutional 
provision  protects  him. 

(Syllabus  by  the  Court) 

Appeal  from  district  court,  parish  of  Rich- 
land; Carey  J.  Ellis,  Judge. 

Indictment  of  Bob  Robinson  for  larceny. 
Defendant  was  convicted,  and  appeals.  Re- 
versed, 

Robert  Whetstone,  for.  defendant  M.  J. 
Cunningham,  Atty.  Oen.  (P.  A.  Simmons,  Jr., 
of  counsel),  for  the  Stat& 

WATKINS,  J.  In  this  case  the  accnsed 
was  Indicted  at  the  September  term,  1893, 
for  the  crime  of  larceny,  and  he  was  placed 
on  trial,  and  a  Jury  were  duly  impaneled 
and  sworn,  and  the  Indictment  read.  At 
this  stage  of  the  proceedings  the  district  at- 
torney requested  a  temporary  suspension  of 
the  trial,  for  the  purpose  of  preparing  an  ap- 
plication tot  a  continuance,  in  order  to  ena- 
ble him  to  procure  the  testimony  of  an  absent 
witness.  This  application  was  granted;  the 
proceedings  were  temporarily  suspended;  the 
motion  of  continuance  was  filed,  argued,  and 
submitted;  this  case  was  continued  for  the 
term,  and  the  ixay  impaneled  to  try  the  case 
were  discharged,— the  defendant  objecting, 
and  retaining  a  bill  Of  exceptions  to  the  rul- 
ing of  the  judge.  At  the  February  term  of 
1884  the  defendant  objected  to  going  to  trial 
on  the  ground  that  be  had  been  once  in 
je(q)ardy,  and  was  discharged  and  released 
from  prosecution  by  reason  of  the  continu- 
ance of  the  canse,  under  the  circumstances 
detailed;  and  to  that  end  he  filed  a  plea 
of  previous  je<^>ardy.  This  motion  was  over- 
ruled, and  he  retained  a  bin.  Over  his  ob- 
jection, the  trial  was  thereafter  proceeded 
with.  He  was  found  guilty,  and  was  sen- 
tenced to  18  months'  imprisonment  In  the 
penitentiary,  and  from  that  soitence  he  pros- 
eeotas  this  appeaL 


The  question  propounded  Is  whether  the 
accused  was  put  In  jeopardy  by  the  Impan- 
eling of  the  jury  of  trial,  and  the  reading  to 
them  of  the  indictment  (no  testimony  having 
been  adduced),  and  did  the  discharge  of  the 
jury,  and  the  continuance  of  the  case,  oper- 
ate his  release  from  further  prosecution?  the 
continuance  of  the  case,  and  the  discharge 
of  the  jury,  being  over  the  defendant's  ob- 
jection and  exception. 

It  appears,  as  matter  of  fact,  that  the 
principal  wliness  on  behalf  of  the  state  had 
been  duly  summoned,  but  was  not  found  by 
the  sheriff,  and  that  cn'tain  depositions 
which  had  been  taiea  before  an  examining 
magistrate,  and  deposited  in  the  clerk's  of- 
fice, were  missing,  and  could  not,  after  dili- 
gent search,  be  found.  In  order  to  obtain 
the  testimony,  the  district  attorney  had  re- 
quested a  continuance  of  the  case;  and  the 
judge  assigned  as  the  reason  for  granting  It 
that  the  application  proceeded  upon  the  theo- 
ry that  the  state  was  surprised  that  a  part 
of  the  public  archives  of  the  clerk's  office 
could  not  be  produced,  and  that  that  fact 
did  not  evidence  want  of  due  diligence  on 
the  part  of  the  district  attorney,  in  not  hav- 
ing previously  advised  himself  of  the  loss, 
as  that  officer  had  the  right  to  presume  the  ' 
record  was  in  Its  proper  place.  The  question 
of  discretion  in  the  judge  to  grant  or  disallow 
the  continuance  depends,  however,  on  the 
main  question  of  whether  the  circumstances 
related  disclosed  that  the  defendant  was  in 
jeopardy  at  the  time  it  was  granted;  for  if 
he  was  the  judge  had  no  discretion  In  the 
premises,  and  tf  tbexe  was  no  jeopardy  he 
bad.  An  examination  of  the  authorities  has 
satisfied  tis  that  the  defendant's  plea  Is  good, 
and  should  have  been  maintained.  Mr.  Bish- 
op defines  "jeopardy"  thus:  "If,  after  the 
jury  have  be«i  sworn,  and  thus  the  jeopardy 
has  begun,  the  court,  contrary  to  true  prac- 
tice, discharges  them  vrtthout  a  verdict,  this 
is,  in  law,  equivalent  to  an  acquittal;  and  on 
motion,  without  plea,  the  prisoner  is  entitled 
to  be  set  at  Uberty."  1  Blsh.  Ce.  Proc  i 
821.  Again,  that  author  says:  "When,  on 
completing  and  swearing  of  the  panel,  the 
jeopardy  of  the  accused  begins,  and  it  be- 
gins only  when  the  panel  is  full.  Until  full, 
the  Jeopardy  Is  not  perfect  In  other  words, 
without  a  jury  set  apart  and  sworn  for  the 
particular  case,  the  individual  defendant  has 
not  been  conducted  to  his  period  of  jeopardy. 
But  when,  according  to  the  better  opinion, 
the  jury,  being  fnU,  Is  sworn,  and  added  to 
the  other  branch  of  the  court,  and  all  of  the 
preliminary  things  of  record  are  ready  for 
the  trial,  the  prisoner  has  reached  the  period 
from  tiie  repetition  of  which  our  constitu- 
tional rule  protects  him."  1  Blsh.  (3r.  Law, 
H  1014,  1015.  In  support  of  this  proposition, 
many  authorities  and  state  decisions  are  col- 
lated, but  we  have  examined  and  cite  the 
foUowlng,  viz.:  Wright  v.  State,  7  Ind.  324; 
Morgan  t.  State,  13  Ind.  215;  McKenzie  v. 
State,  26  Ark.  .334;  Hinea  v.  State,  24  Ohio 
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St  134.  In  treating  of  "the  essential  ele- 
ments of  Jeopardy,"  the  following  is  stated 
in  the  American  and  English  Encyclopaedia 
of  Law,  ylz.:  "If  there  be  not  a  complete 
panel  of  Jurors,  the  trial  is  a  nollity  and 
Jeopardy  does  not  attach;  and  a  trial  witb- 
ont  a  Jury  is  void,  and  not  a  putting  in  Jeop- 
ardy. The  Jury  is  said  to  be  diarged  with 
the  prisoner  when  twelve  Jurors  are  duly 
Impaneled  and  sworn;  and,  when  the  Jury 
are  thus  swmh  to  try  the  accused  on  the 
charge  preferred.  Jeopardy  attaches.  If  it 
attaches  for  the  moment  only,  it  is  sofBclent 
to  put  the  accused  within  the  proTlsion  of  the 
constitution."  Yoltune  11,  p.  933,  "Jeop- 
ardy," i  4,  pars.  4,  6.  Of  the  authorities 
dted  as  supporting  that  theory,  we  dte  the 
following,  Tiz.:  Bell  ▼.  State,  44  Ala.  3»3; 
Grogan  ▼.  State,  Id.  9;  Newsom  t.  State,  2 
K^ly,  80.  But  the  principle  is  stated  In 
People  V.  Webb,  38  Cal.  467,  with  more  ac- 
curacy and  more  elaboration  than  in  any  oth- 
er given  case,  and  the  opinion  of  the  court- is 
supported  by  an  array  of  authorities,  Ehig- 
Ush  and  American.  On  the  foregoing  an- 
thiHlties,  we  consider  It  a  settled  principle 
that,  after  a  Jury  has  been  set  apart  and 
sworn  for  the  particular  case,  the  defendant 
has  been  conducted  to  his  period  of  Jeop- 
ardy, and  is  entitled  to  the  protection  of  the 
c<»istitntionaI  bar.  in  case  the  Jury  be  set 
aside  against  his  objection.  But  this  rule 
is  not  an  absolute  one,  and  applicable  to  all 
cases  aiike.  There  are  exceptional'  cases,  to 
which  the  foregoing  principles  do  not  apply, 
as,  for  Instance,  where  tho'e  Is  any  illegality 
In  the  composition  of  the  Jury,  or  a  disquali- 
fied person  is  found  on  the  panel,  or  the  Jury 
are  known  to  have  been  guilty  of  miscon- 
duct, tor  any  of  which  causes  the  v»dict 
might  be  set  aside.  The  rule  Invc^ed  and 
applied  in  this  case  is  that  when  there  Is  a 
completed  Jury,  duly  impaneled  and  sw(»m 
to  try  the  issues  Joined,  and  to  the  legality 
of  which  no  objection  is  urged,  the  accused 
is,  at  the  moment,  placed  in  Jeopardy.  But 
there  is  no  conflict  between  the  principle  an- 
nounced herdn  and  that  stated  by  the  court 
In  State  v.  Nash,  46  La.  Ann.  — ,  14  South. 
607,  to  which  we  adhere.  For  these  reasons, 
we  are  of  opinion  that  the  verdict  and  sen- 
tence pronounced  against  the  defendant- 
should  be  annulled  and  revo-sed. 

It  is  therefore  ordered  and  decreed  that 
the  sentence  and  Judgment  appealed  from  be 
annulled  and  reversed;  and  it  Is  fnrth»-  or- 
dered and  decreed  that  the  plea  of  previous 
Jeopardy  be  sustained,  and  the  defendant  set 
at  liberty. 


(46  lik.  Ann.  4M) 

STATB  «x  rel.  ALGIBBS  BREWING  CO.  v. 
KING,  Judge.    (No.  ll,50a) 

(Supreme  Court  of  Lonlslana.    March  26, 1894.) 

BoRD  ON  AppbaI/— Sale  op  Corporate  Propeett. 

1.  An  order  directing  sale  of  the  property 

of  a  cotporation  which  is  in  the  hands  of  a  re- 


ceivep  may  be  sngpendvely  appealed  from  by 
the  coiporatioii,  on  a  bond  sufficient  to  cover 
costs  of  appeal;  the  property  being  in  custodia 
legis,  and  under  the  control  of  an  officer  of 
court 

2.  Any  additional  I>ond  which  the  presid- 
ing judge  may  require,  as  surety  for  such  dam- 
ages as  may  accrue  during  the  pendency  of  the 
appeal,  is  not  authorized  by  law,  and  cannot  be 
imposed  as  a  condition  precedent  to  the  ap- 
pellant's right  to  exercise  bis  appeal. 
(Sjllabas  by  the  Court) 

Application  by  the  state  ex  rel.  Algiers 
Brewing  Company  against  Frederick  D. 
King,  Judge  of  division  B,  civil  district  court, 
parish  of  Orleans,  for  mandamus,  prohibi- 
tion, and  certiorari. 

Frank  E.  Ralnold,  for  relator.  Horace  E. 
Upton,  Lazarus,  Moore  &  Luce,  E.  Howard 
McCaleb,  Bernard  McCloskey,  and  Henry 
P.  Dart,  for  respondents. 

WATKINS,  J.  This  proceeding  arises  in 
the  case  entitled  Lafayette  Bank  v.  Algiers 
Brewing  Company  (No.  39,9S2)  In  the  civil 
district  court,  division  B,  which  court  Is  pre- 
sided over  by  the  respondent  Judge,  wherein 
several  x>erson8,  claiming  to  be  bondholders 
of  the  defendant  company,  intervened,  and 
procured  rules  on  all  parties  to  the  suit  to 
show  cause  why  the  plant,  and  all  of  the 
paraphernalia  and  property  of  said  corpo- 
ration, should  not  be  sold.  On  the  trial  of 
said  rules,  an  order  was  made  by  the  re- 
spondent to  the  effect  that  John  H.  O'Con- 
nor, receiver  of  the  Algiers  Brewing  Com- 
pany, should,  after  due  advertisement  make 
sale  at  public  auction  of  the  entire  property 
and  effects  of  said  corxmration,  for  cash,  for 
not  lees  than  two-thirds  of  its  appraisement. 
From  this  order  of  sale  the  relator,  acting 
tlurough  Its  president  moved  the  aforesaid, 
court  for  a  suspensive  appeal,  upon  furnish- 
ing bond  in  the  amount  required  by  law; 
and  the  respondent  fixed  the  amount  of  such 
bond  at  $1,000;  but  at  the  same  time,  re- 
quiring of  the  brewing  company,  as  appel- 
lant that  It  should  furnish  "and  file,  before 
his  appeal  bond  for  costs,  •  •  •  his  bond, 
with  good  and  solvent  surety,  for  $30,000, 
conditioned  for  the  payment  of  all  such  dam- 
ages as  shall  tie  sustained  by  the  receiver 
and  creditors,  by  the  appeal  from'  the  order 
of  sale  in  this  case,  if  It  should  be  decided 
that  such  appeal  was  wrongfully  obtained, 
and  Illegally  kept  In  force,  by  the  appellant" 
In  relator's  petition  are  stated  the  grounds 
of  complaint  against  the  sale  order  thus,  viz.: 
"Now  your  relator  says  that  the  Judgment 
ftom  which  an  appeal  Is  sought  is  not  a 
moneyed  Judgment,  nor  a  Judgment  for  the 
delivery  of  movables  or  immovables,  and 
[the  respondent]  had  no  authority  or  right 
to  demand,  besides  the  appeal  bond,  the  spe- 
cial bond  hereinbefore  spoken  of."  He  fur- 
ther shows  that  all  the  property  and  assets 
of  the  corporation  are  in  the  possession  and 
jnder  the  control  of  the  said  receiver,  an 
officer  of  the  court;  and.  If  same  suffer  dam- 
age or  deterioration,  it  will  In  no  wise  be  hi& 
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[relator's]  fault;  and  be  represents  that, 
when  property  Is  in  the  hands  of  an  officer 
of  the  court,  and  there  remains,  pending  the 
appeal,  a  bond  for  costs  is  all  that  can  be 
legally  demanded  of  an  appellant  In  the 
alternative,  he  denies  that  the  proof  discloses 
the  likelihood  of  any  loss  being  sustained 
during  the  pendency  of  an  appeal.  And, 
finally,  the  relatw  avers  that  the  action  and 
order  of  the  judge  in  requiring  a  special  bond 
of  $30,000,  if  maintained,  will  practicaUy 
operate  a  denial  of  its  constltatlonal  right 
of  appeal;  they  superadding  to  an  appeal 
bond  a  requirement  that  is  illegal  and  con- 
trary to  law.  Hence  his  prayer  is  for  cer- 
tiorari  to  issue  requiring  the  respondent  to 
transmit  to  this  court  a  certified  copy  of  the 
record  in  said  suit,  tor  prohibition  to  re- 
strain further  proceedings  in  the  matter  of 
said  sale,  and  mandamus  to  coerce  a  sus- 
pensive appeal  on  relator's  $1,000  bond, 
which  has  been  already  tendered.  The  re- 
spondent has  sent  up  the  original  records 
of  his  court.  In  lieu  of  certified  copies  there- 
of, because  of  the  delay  which  the  maMng 
of  certified  copies  would  engender.  He  re- 
turns, substantially,  that,  in  view  of  the  fact 
that  he  was  unable,  at  the  moment,  to  folly 
and  definitely  determine  what  the  amount 
of  the  suspensive  appeal  bond  should  be,— 
taking  into  consideration  the  injury  which 
might  possibly  be  wrought  to  all  parties  in 
Interest  by  a  suspension,  for  any  length  of 
time,  of  the  order  of  sale,  and  at  the  same 
time  be  preservative  of  the  relator's  right  of 
appeal,— he  made  an  ordor  for  the  taking  of 
testimony  on  that  question,  regarding  such 
to  be  a  conservative  and  proper  course  to  be 
pursued  under  the  circumstances.  He  fur- 
ther returns  that,  in  his  opinion,  the  testi- 
mony taken  in  pursuance  of  said  order  es- 
tablished the  fact  that  great  loss  and  Injury 
would  be  entailed  upon  the  corporation  and 
its  property  by  the  proposed  appeal  of  the 
relator;  a  careful  summary  of  the  evidence 
adduced,  and  the  reasons  which  influenced 
his  Judgment  in  the  premises,  being  given  at 
length.  He  farther  returns  "that,  consider- 
ing all  these  facts  and  circumstances,  he 
considered  it  in  the  plain  line  of  his  duty, 
and  in  the  exercise  of  a  Just  and  reasonable 
discretion,  warranted  by  the  settled  Jiuis- 
prudence  of  this  state,  to  demand  a  bond 
equal  to  the  amount  of  damage  likely  to 
result  from  a  suspension  of  the  order  from 
vrhich  an  appeal  was  sought;"  and  hence 
he  made  the  aforesaid  order.  He  insists  that 
this  was  a  proper  case  for  the  exercise  of 
his  discretion,  and  that  such  discretion  was 
Justly  and  reasonably  exercised,  and  that  his 
action  was  warranted  by  the  decisions  of 
this  court,  and  notably  those  in  the  cases  of 
State  V.  Judge,  19  La.  167;  State  ez  rel. 
Coons  V.  Judge,  27  La.  Ann.  834;  and  Hart 
V.  LararuB,  34  La.  Ann.  1210. 

The  controversy  Is  thus  narrowed  to  one 
question,  and  that  is  whether  the  relator  Is 
entitled  to  appeal  suspensively  from  the  or- 


dw  of  sale,  upon  Its  furnishing  bond  in  the 
sum  of  $1,000,  aa  fixed  by  the  respondent's 
order,  or  was  the  right  of  appeal  properly 
conditioned  upon  relator  previously  furnish- 
ing an  additional  bond  for  damages?  Re- 
lator furnished,  and  caused  to  be  filed,  the 
suspensive  appeal  bond  of  $1,000,  but  de- 
clined to  furnish  the  additional  bond  of 
$30,000  to  cover  such  damages  as  may  result 
during  the  pendency  of  the  appeal.  His  con- 
tention is,  substantially,  that  under  an  ex 
parte  order  of  the  respondent,  at  the  request 
of  plalntitr  in  the  aforesaid  suit,  a  receiv- 
er was  appointed,  who  qualified,  gave  bond, 
and  entered  into  possession  of  all  the  prop- 
erty and  assets  of  the  corporation;  and  is 
now,  and  has  been  at  all  times  since  said 
order  was  made.  In  the  actual  possession, 
management,  and  control  thereof,  for  the  ac- 
count of  the  creditors  of  the  corporation. 
That  certain  of  the  creditors  of  the  corpora- 
tion, having  intervened  in  said  suit,  but  hav- 
ing obtained  no  Judgments  therein,  applied 
to  the  respondent  pendente  lite  for  an  ordw 
tar  the  sale  of  all  Its  assets  and  property,  as 
a  conservatory  measure,  in  the  interest  of  all 
parties  concerned.  That,  believing  a  sale 
would  be  injurious,  and  result  in  irr^arable 
injury  and  loss  to  the  corporation,  relator 
applied  to  the  respondent  for  an  order  of 
suspensive  appeal,  which  he  granted  under 
the  suspensive  condition  above  stated.  Of 
the  Imposition  of  this  condition,  the  relator 
complains  that  It  is  illegal  and  unwarranted 
in  law.  It  insists  that  the  only  Judgment 
which  the  appellate  coturt  could  render,  ad- 
verse to  the  corporation,  would  be  one  afllrm- 
Ing  the  validity  and  legality  of  the  sale  order, 
directing  the  sale  to  be  proceeded  with;  and, 
inasmuch  as  the  property  Is  in  the  hands  of 
the  receiver,  an  officer  of  court,  and  being 
operated  by  him  for  account  of  creditors, 
any  loss  which  might  happen  during  the 
pendency  of  the  appeal  could  not  be  attrib- 
uted to  it;  no  part  of  the  revenues  passing 
under  its  control,  and  no  part  of  the  property 
being  under  Its  administration.  That  the 
Judgment  or  interlocutory  decree  which  is 
appealed  from  is  not  a  moneyed  judgment, 
nor  one  for  the  delivery  of  property,  movable 
or  immovable,  and,  consequently,  the  only 
bond  that  can  be  required  is  one  that  will 
cover  the  costs  of  the  appeal;  and  that  any 
other  or  different  bond  which  may  be  re- 
quired, as  an  incident  of  the  appeal.  Is  with- 
out any  warrant  in  law,  and  has  the  effect 
of  a  denial  of  its  exercise  of  the  right  of  ap- 
peal, notwithstanding  Its  right  to  a  mu- 
penslve  appeal  is  conceded.  It  is  there- 
fore a  fact  well  recognized  that  the  only  ap- 
peal bond  which  the  corporation  was  re- 
quired to  furnish  was  only  one  that  would 
cover  costs,  the  corporation  having  been  di- 
vested of  possession  by  the  appointment  of 
a  receiver;  and,  by  his  investiture  of  posses- 
sion, it  became  a  stranger  to  the  litigation 
quoad  the  order  of  sale,  and  relegated  to  the 
rights  of  a  third  person. 
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Tbis  statement  wonld  seem  to  close  tbe 
controversy  but  for  the  reasons  assigned  by 
the  respondent,  wbicb  are  persuasive,  though 
unsound.  The  only  thing  tbe  respondent 
was  called  upon  to  determine  was  the 
amotmt  of  bond  necessary  for  a  suspensive 
appeal  from  the  order  of  sale;  and  In  order 
to  do  that,  he  was  only  charged,  under  the 
law,  to  ascertain  what  amount  would  cover 
costs  of  appeaL  This  tbe  respondent  did. 
He  ascertained  and  fixed  the  amount  of  the 
bond  for  suspensive  appeal,  and  tbe  relator 
gave  it  Our  predecessors  stated  the  rule 
comprehensively  and  accurately  In  State  ex 
reL  Durand  v.  Judge,  30  La.  Ann.  282.  "The 
right  of  appeal  Is  a  precious  one,"  say  tbe 
oonrt,  "and  it  should  be  favored  and  aided 
by  the  courts.  There  should  be  no  difficulty 
In  fixing  the  amount  of  tbe  bond  for  an  ap- 
peal in  any  case.  Where  tbe  Judgment  is 
for  a  specific  sum,  the  party  cast  must  give 
bond  for  a  suspensive  appeal  for  a  sum  ex- 
ceeding by  one-half  the  amount  for  which  tbe 
Judgment  was  given.  C!ode  Pr.  art  675.  If 
the  Judgment  decree  the  delivery  of  movable 
Xiroperty  of  a  perishable  nature,  tbe  security 
for  a  suspensive  appeal  must  be  for  an 
amount  exceeding  by  one-half  the  estimated 
value  of  such  movable.  Id.  art  676.  But 
If  tbe  Judgment  decree  the  delivery  of  real 
estate,  not  of  a  perishable  nature,  security 
shall  only  be  required  to  an  amount  exceed- 
ing by  one-half  tbe  estimative  value  of  the 
revenue  to  be  derived  from  such  realty,  i>end- 
Ing  suit  and  for  such  further  amount  as  the 
Judge  may  determine,  as  surety  for  any  in- 
Jury  oc  deterlwation  which  may  be  caused 
to  tbe  estate  by  the  appellant  white  in  pos- 
session of  tbe  same.  Id.  art  677.  In  all 
cases  not  falling  within  tbe  taroB  and  pro- 
visions of  these  articles,  no  other  security  is 
necessary  than  such  as  will  suffice  to  cover 
the  costs."  The  suit  of  State  ex  reL  Block 
T.  Judge,  44  La.  Ann.  664, 10  South.  866,  pre- 
sents a  case  of  an  intervener  demanding  the 
right  to  suspensively  appeal  from  a  large 
mon^  Judgment  which  was  awarded  the 
plalnticr  against  the  defendant  sustaining  ail 
attachment  on  furnishing  a  bond  sufficient  to 
cover  costs.  The  district  Judge  required  a 
bond  for  one-hatf  above  tbe  amount  of  the 
Judgment  and  this  court  made  peremptcay  a 
mandamns  of  the  intervener,  saying:  "Tbe 
law  fixes  no  standard  for  the  amount  of  bond 
to  be  given  by  a  party  who  wishes  to  take 
a  suspensive  appeal  from  a  Judgment  refus- 
ing him  a  participation,  with  others,  in  a 
fund  in  the  hand*  of  the  cotart.  A  bond  for 
eoit  is  sufficient;"— citing  authorities.  "The 
bond  could  only  be  for  the  satisfaction  by 
tiie  surety  of  the  Judgment  to  be  rendered  on 
appeal,  should  tbe  principal  fail  to  pay  it 
In  no  event  could  the  relators  be  condemned, 
on  appeal,  to  pay  more  than  the  costs.  Be- 
quiring  a  bond  for  more  would  be  opprMtive, 
and  an  idle  formality.''  (Our  italics.)  Sac- 
cession  of  Edwards,  34  La.  Ann.  216.  In 
Blancbin  t.  Tbe  Fashion,  10  La.  Ann.  346, 


the  principle  is  stated  clearly:.  "Tbe  expres- 
sions of  the  article  (Code  Pr.  art  575),"  say 
the  court  "imply  that  the  Judgment  to  neces- 
sitate a  bond  in  one-half  exceeding  its 
amount  must  be  one  which  the  appellant  has 
been  condemned  to  pay.  This  amount  of 
bond  does  not  therefore,  seem  applicable  to 
the  case  of  a  Judgment  where  the  party  ap-  _ 
pellant  is  condemned  to  pay  nothing.  Ac- 
cordingly, a  bond  for  costs,  only,  was  held 
to  be  sufficient  for  a  suspensive  appeal  in  an 
action  of  partition,  when  the  fund  to  be  di- 
vided was  in  the  hands  of  the  court"  In 
the  case  of  State  ex  reL  Bustis  v.  Judge,  27 
La.  Ann.  685,  the  court  said,  very  tersely: 
"As  appellant  is  not  in  possession  of  the 
funds  in  controversy,  he  need  only  give  bond 
for  the  amount  of  costs.  Blanchln  v.  Tbe 
Fashion,  10  La.  Ann.  346;  State  ex  reL 
Hicky  V.  Judge,  20  La.  Ann.  108.  As  be  did 
this  within  ten  days,  tbe  appeal  operated  a 
supersedeas.  Code  Pr.  art  675."  In  State 
ex  reL  Hlcky  v.  Judige,  20  La.  Ann.  108,  it 
was  substantially  beld  that  when  there  is 
no  standard  specially  fixed  by  law  as  the 
amount  of  the  appeal  bond  required  to  (iter- 
ate a  supersedeas,  pending  an  appeal,  the 
Judge  should  allow  a  suspensive  appeal  on 
appellant  giving  bond  in  an  amount  sufficient 
to  cover  costs.  State  ex.  reL  Sharp  v.  Judge, 
22  La.  Ann.  176;  State  ex  reL  Oausson  v. 
Judge,  21  La.  Ann.  43.  In  Heath  v.  Vaught, 
16  La.  616,  the  court  put  the  proposition  thus: 
"The  fund  out  of  which  all  of  the  claims 
were  to  be  paid  was  in  court;  it  is  therefore 
only  necessary  to  inquire  what  Judgment  the 
court  can  render  to  determine  the  sufficiency 
of  the  bond.  If  the  appeal  should  be  success- 
fuL  then  Heath  &  Co.  are  not  liable  for  any- 
thing; if  they  are  unsuccessful,  they  are  only 
liable  for  costs.  The  bond  is  very  ample  to 
cover  them."  In  State  ex  rel.  Pecot  v.  Judge, 
27  La.  Ann.  231^  it  was  held  that  inasmuch  as 
the  property  belonged  to  a  succession,  and 
was  in  the  custody  of  the  comrt  a  suspensive 
appeal  could  be  taken  on  the  appellant  fur- 
nishing a  bond  for  costs.  State  ex  reL  Beebe 
T.  Judge,  23  La.  Ann.  31.  To  the  foregoing 
antboritles  others  of  like  purport  might  be 
added  ad  infinitum;  but  others  are  not  deemed 
necessary.  Tbe  tenor  and  puri>ort  of  them 
all  is  that  when  tbe  matter,  fund,  or  prop- 
erty in  dispute  is  not  in  possession  of  the 
appellant  and  he  is  not  tbe  party  concerned 
by  tbe  Judgment  that  is  appealed  from,  but 
the  res  is  in  the  bands  or  custody  of  tbe 
court  appellant  is  entitled  to  suspend  pro- 
ceedings under  such  decree,  on  fumisblng  a 
bond  that  wiU  cover  costa 

The  cases  cited  and  relied  upon  by  the  re- 
spondent are  not  pertinent  to  the  question 
before  tbe  court  State  ex  reL  Coons  v. 
Judge,  27  La.  Ann.  334,  involved  the  case  of 
a  relator  claiming  the  right  to  a  suspensive 
appeal  on  a  bond  for  costs,  in  an  injunction 
suit  in  which  he  sougbt  to  restrain  the  sale 
of  a  valuable  steamboat  and  in  which  be 
<daimed  a  large  money  Judgment  against  the 
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defendant;  the  effect  of  the  appeal  being 
to  perpetuate  his  Injonctlon.  His  mandamus 
was  refused.  In  Hart  t.  Lazarus,  84  La. 
Ann.  1210,  the  relator  was  likewise  a  plain- 
tiff In  an  injunction  suit  which  had  been  dis- 
solved, and  he  sought  to  obtain  a  suspensive 
appeal  on  a  bond  for  costs;  but  this  coxurt  re- 
quired relator  to  file  an  additional  injunc- 
tion bond— not  appeal  bond— to  cover  such 
damages  as  "shall  have  been  sustained  by 
the  Injunction  heretofore  obtained;"  not  for 
the  purpose  of  covering  possible  damages 
which  may  result  from  the  appeal  State  v. 
Judge,  19  La.  167,  presents  a  somewhat  sim- 
ilar question  of  Injunction  and  like  decision. 
In  State  v.  King,  40  La.  Ann.  841,  6  South. 
108,  relattHT  was  plaintiff  In  an  injunction 
suit  restraining  the  defendant  from  exercis- 
ing the  functions  of  an  ofBce  he  claimed, 
and,  from  an  adverse  judgment,  be  asserted 
the  right  to  appeal,  snspenslvely,  on  famish- 
ing a  bond  for  costs;  and  to  this  effect  the 
mandamus  was  made  peremptory.  In  State 
ex  rel.  Vial  y.  Judge,  36  La.  Ann.  910,  an- 
other case  is  stated  of  an  injunction  dis- 
solved, the  only  controverted  question  being 
the  qnantnm  of  costs,  a  question  not  in- 
volved in  this  case.  After  having  gone  over 
this  case  very  thoroughly,  and  made  a  care- 
ful examination  and  analysis  of  authority  on 
the  question  Involved,  we  have  arrived  at  a 
conclusion  different  from  the  one  entertained 
by  our  learned  brother  of  the  district  court- 
Waiving  any  expression  of  opinion  as  to  the 
right  of  appeal  in  this  class  of  cases,— a  ques- 
tion not  presented  for  decision,— our  oondn- 
slon  is  that  the  relator  cannot  be  required  to 
furnish  bond  to  cover  damages  that  may  ac- 
crue during  the  pendency  of  an  appeal;  and, 
thus  concluding,  it  is  ordered,  adjudged,  and 
decreed  that  the  writs  prayed  for  be  made 
peremptory. 


(«  La.  Ann.  86S) 

Sacceaslon  of  HOOKE.    (No.  11,353.)' 
(Supreme  Oorsrt  of  Louisiana.    Jan.  16^  1894.) 

AoMimSTRJlTION  OF  WiFB'S  SCCOBSSION — RiOHTS 
OF  CbEDITORS — COKMCNITT  PbOFBRTT. 

Where  a  matrimonial  community  of 
acquets  and  fcaina  exists,  and  the  wife  dies,  and 
her  succession  is  opened  by  the  qualification 
of  the  father  as  natural  tutor  of  his  minor  chil- 
dren, issue  of  his  marriage  with  the  decedent,  a 
creditor  who  has  obtained  a  judgment  on  a 
community  debt  cannot  compel  an  administra- 
tion of  the  wife's  succession.  His  remedy  is 
to  proceed  against  the  surviving  hasband  and 
the  commnni^  property. 
(Syllabus  by  the  Court) 

Appeal  from  dvil  district  court,  parish  of 
Orleans;  Thomas  O.  W.  ElVa,  Judge. 

Petition  by  James  H.  Ashbey  In  the  suc- 
cession of  Harriet  B.  Hooke,  wife  of  Joseph 
E.  Ashb^,  praying  to  be  appointed  admin- 
istrator. Judgment  in  favor  of  petitioner. 
Opponents  appeaL     Revised. 

'Rehearing  refused  March  12, 1894. 


J.  Zacb.  Spearing,  for  appellants  Joseph 
H.  Ashbey  and  Mary  Ashbey.  J.  S.  Whlt- 
aker  and  Ernest  T.  Florance,  for  appellee 
James  H.  Ashbey. 

PARLANCE,  J.  Harriet  R.  Hooke,  wife 
of  Joseph  H.  Ashbey,  died,  In  1884.  A  mat- 
rimonial commuotty  of  acquets  and  gains 
had  existed  between  h&e  and  her  husband, 
who  Is  still  surviving.  Shortly  after  her 
death,  her  husband,  alleging  that  his  wife 
had  died  Intestate,  leaving  both  separate  and 
community  property,  obtained  from  the  dvll 
district  court  for  the  parish  of  Orleans  an 
order  for  the  taking  of  an  Inventory  of  the 
property  left  by  the  decedent  He  was  ap- 
pointed, and  he  qualified,  as  the  natural  tutor 
of  his  three  minor  children.  Issue  of  his  mar- 
riage with  the  decedent  An  under-tutor 
was  also  appointed  and  qualified.  The  In- 
ventory amounted  to  $12,456.15^,  the  inter- 
est of  the  decedent  in  the  community  prop- 
erty being  valued  at  $1,869.37%,  and  her 
separate  property  at  $10,586.78.  In  1885, 
Mary  T.  Ashbey,  as  natural  tutrix  of  h& 
minor  children,  obtained  a  Judgment  in  said 
civil  district  court  against  Joseph  H  Ashbey, 
on  a  balance  of  accoimt  for  $5,437.92  and 
interest,  which  account  Joseph  IBL  Ashbey 
had  rendered  Mary  Y.  Ashbey  prior  to  the 
death  of  the  wife  of  Joseph  H.  Ashbey,  ^nd 
which  account  constituted  a  community  debt 
In  1803,  James  H.  Ashbey  filed  a  petition  In 
the  succession  of  Harriet  R.  Hooke,  wife  of 
Joseph  H.  Ashbey,  alleging  that  Joseph  H. 
Ashbey,  since  his  appointment  as  natural 
tutor  of  his  children,  and  since  the  taking  of 
the  Invmtory,  has  taken  no  action  whatever 
In  said  succession;  that  the  same  remains 
unsettled;  that  Joseph  H.  Ashbey  refuses  to 
either  settle  or  acknowledge  claims  against 
said  succession;  that  he  refuses  to  repre- 
sent the  same;  that  the  petitioner  is  a  cred- 
itor of  the  same,  and  prays  to  be  appointed 
administrator.  The  application  Is  opposed 
by  Mary  Ashb^,  one  of  the  heirs,  now  of 
age,  of  the  deceased  wife  of  Joseph  H  Ash- 
bey, and  by  the  latter  as  natural  tutor  of 
one  of  his  children,  for  the  reasons  that  the 
application  is  not  properly  made  or  filed  ac- 
cording to  law;  that  James  H.  Ashbey  is  not 
a  creditor  of  the  succession,  and  has  no  right, 
and  is  not  a  proper  p»son,  to  be  appointed 
administrator;  and  that  tbe  succession  owes 
no  debts,  and  the  appointment  of  an  admin- 
istrator Is  unnecessary.  The  opponent 
Joseph  H.  Ashbey  prayed  in  the  alternative 
to  be  appointed  administrator  in  case  peti- 
tioner's application  should  not  be  rejected. 
On  the  trial  of  the  matter  James  H.  Ashbey 
offered  in  evidence  the  Judgment  rendered 
against  Joseph  H.  Ashbey  in  1885,  and  also 
the  account  upon  which  that  Judgment  was 
based.  James  H.  Ashbey  also  offered  a 
judgment  of  said  civil  district  court,  render- 
ed in  1803  in  the  succession  of  one  James 
H.  Ashb^,  recognizing  and  putting  In  pos- 
session his  sole  heirs,  among  whom  is  James 


Digitized  by 


Google 


Ul) 


SUCCESSION  OF  BEISS. 


151 


H.  Ashbey,  the  parly  to  the  Instant  caae. 
We  Tinderatand  that  the  claim  of  the  latter 
to  be  a  creditor  of  the  present  sncceasion  is 
founded  on  the  fact  that  the  Judgment 
against  Joseph  H.  Ashbey  belonged  to  the 
succession  of  one  James  H.  Ashbey,  of  whom 
the  James  H.  Ashbey,  party  to  the  instant 
case,  Is  one  of  the  heirs.  The  lower  Judge 
rendered  Judgment  ordering  an  administra- 
tion, and  he  appointed  Joseph  H.  Ashbey  the 
administrator.  The  opponents  have  appeal- 
ed. In  our  opinion,  the  Judge  a  quo  erred. 
Under  the  drcnmstances  of  this  case  be 
should  not  hare  ordered  an  administration. 
It  Is  settled  that,  notwithstanding  the  ac- 
tual dissolution  of  a  matrimonial  commu- 
nity of  acquets  and  gains  by  the  demise  of 
one  of  the  spouses,  it  has  a  flctltlouB  ec- 
istence  subsequently  for  the  purposes  of 
liquidation  and  payment  of  community 
debts.  Succession  of  Dumestre,  ^  La.  Ann. 
411,  7  South.  624;  Insurance  Co.  T.  Lerl,  42 
La.  Ann.  434,  7  South.  625;  Landreaux  t. 
Louque,  43  La.  Ann.  234,  9  South.  32,  and 
cases  therein  dted;  Buccesslon  of  Cason,  32 
La.  Ann.  792.  The  Judgment  being  a  con- 
ceded community  debt,  we  see  nothing  to 
jMreyent  its  owner  or  owners  from  proceeding 
against  Joseph  H.  Ashbey,  who  was  the 
head  of  the  commtmity,  and  against  the 
community  property,  for  the  satisfaction  of 
the  Judgment  It  Is  therefore  ordered  that 
the  judgment  appealed  from  be  annulled,  re- 
Tosed,  and  set  aside,  and  that  the  applica- 
tion of  James  H.  Ashbey  for  an  administra- 
tion of  the  succession  of  Harriet  R.  Hooke, 
deceased  wife  of  Joseph  H.  Ashb^,  be,  and 
the  same  is  hereby,  rejected  and  dismissed, 
at  the  cost  of  said  Jamea  H.  Aahbey  in  both 
oonrta> 


(4S  La.  Ann.  M7) 

Succession  of  REISS.*   (No.  11,847.) 
(Supreme  Court  of  Louisiana.    Feb.  12, 1894.) 

QBANDPABBNTfl — RiOHT  TO  V18IT8  TBOM  OBUTD' 
CBILCRBX — JdDIOIAL  BXFOBOSIfailT. 

Plalntlfl^  the  mother-in-law,  appeals 
from  a  Judgment  ordering  her  son-in-law  to 
send  his  chfldren,  aged,  remectlTely.  six  and 
eight  years,  issue  of  the  marriage  with  her  late 
daughter,  to  Tisit  her,  and  directing  further  that 
■he  shall  visit  the  grandchildren  at  thdr  fa- 
ther's home  In  alternate  weeks,  on  such  days 
as  the  parties  may  agree.  She  complains  of 
the  Judgment  in  so  far  as  she  is  to  yisit  the 
diil&en,  and  asks  that  it  be  limited  to  the  im- 
petatlTe  duty  of  the  children  to  Tisit  her.  There 
is  very  little  difference  in  principle  between  the 
parties  as  disclosed  by  the  eyidence.  The  hns- 
band  does  not  deny  the  filial  piety  that  is  due 
by  the  diDdren.  Differences  and  incompatibil- 
ities have  arisen  shocking  to  the  grandparent 
and  that  may  prove  painful,  in  coarse  of  time, 
to  the  children.  The  question  is  of  first  im- 
pression In  the  courts  of  this  state.  In  France, 
ander  similar  laws,  the  courts  and  commentator* 
Kreat^  differ  upon  the  subject.  There  are  well- 
considered  decisions  holding  that  the  precept, 
"Honor  thy  father  and  thy  mother,"  as  embodied 
in  the  Olyil  Code,  indndes  the  grandmother  or 

'Behearing  refused  March  12,  1894. 


grandfather  as  a  legal  obligation.  Other  courts 
and  certain  writers  lay  down  tilte  principle  that 
under  a  law  of  nature  the  child  is  under  the 
anthority  of  the  father  or  mother  alone,  and 
that  the  law  bas  conformed  to  natural  law,  and 
that  the  judge  has  no  authority  to  Interyene. 
The  conrt  of  the  first  instance  has  pronoanced 
judgment  based  upon  the  principles   that  the 

garties  in  their  testimony  admit  are  correct, 
at  which  they  haye  not  followed.  On  aiH>eal 
to  this  court  it  does  not  appear  that  there  is 
caase  for  judicial  intervention. 

(Syllabas  by  the  Court) 

Appeal  from  district  court,  parish  of  Or- 
leans;  George  H.  Theard,  Judge. 

In  the  matter  of  the  succession  of  Loniae 
Marie  Relss,  wife  of  Henry  J.  Rolling,  Jr. 
On  rule  by  the  mother  of  said  decedent  to 
compel  said  Rcdllng  to  allow  his  children 
to  visit  her.  From  the  Judgment  said  plain- 
tiff In  rule  appeals.    Revised. 

Arlstee  L.  Tissot,  for  appellant  Bernard 
McCSoskey,  for  appeUee. 

BRBIATTX,  J.  The  ffttbw  and  tutor  of  two 
minor  children,  one  eight  and  the  other  six 
years  of  age,  is  defendant  In  a  rule  issued 
at  the  Instance  of  their  maternal  grand- 
mother to  compel  him  to  send  his  children 
to  Tlsit  her  at  her  residence  and  domicile 
(«  such  days  and  at  soch  hours  as  the  court 
may  deem  proper  to  determine.  She  alleges 
that  he  arbitrarily,  wantonly,  maliciously, 
and  cruelly  denies  her  the  privilege  of  see- 
ing her  grandohildren,  thus  abusing  paren- 
tal anthMTlty,  controllable  by  the  courts. 
The  defendant  denies  that  he  has  refused 
to  mover  in  rule  the  privilege  of  visiting 
his  children,  and  avored  that  he  is  willing 
that  she  shall  visit  his  children.  The  Judg- 
m«at  of  the  court  a  qua  makes  the  rule  ab- 
solute, and  orders  the  father  to  send  the 
children  to  visit  their  grandmother,  and 
further  orders  that  the  grandmother  ahall 
▼Islt  the  children  at  their  father's  home,  in 
alternate  weelcs,  on  such  days  as  the  par- 
ties may  agree,  provided  the  vlsite  do  not 
In  any  manner  interfere  with  the  schooling 
of  the  diUdren.  Befcnre  this  eourt  the  ap- 
pellant asks  that  her  rule  be  made  abscdnte, 
commanding  the  defendant  to  send  the  chil- 
dren to  visit  her,  without  r^erence  to  any 
visit  by  bar.  The  appellee^  in  his  answer 
to  the  appeal,  prays  for  a  dismissal  of  the 
rule.  The  mother  of  these  children  has  been 
dead  about  six  years.  They  live  with  the 
father.  The  relations  between  the  son-in- 
law  and  mother-in-law  are  not  only  strained, 
but  acrimonipus.  More  than  three  years 
have  elapsed  since  he  has  sent  his  children 
to  visit  their  grandmother.  She  has  re- 
quested him,  she  testifies,  to  send  them,  but 
he  faUed  to  comply  with  the  request  The 
defendant's  honsehold  consists  of  his  father 
and  other  memb^s  of  his.  family.  They 
and  the  children  live  at  the  same  residence.. 
Tlie  relations  of  plaintiff  with  the  members- 
of  the  son-in-law's  family  are  not,  It  seems,- 
of  the  most  pleasant  character.    The  plain-: 
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tiff,  by  her  testimony,  creates  the  impression 
that  the  coolness  and  feeling  existing  would 
render  the  visit  anything  but  pleasant 
Moments  with  her  grandchildren  whUe  on 
such  Tislts,  which,  under  other  circumstan- 
ces, would  be  hig^ily  enjoyed,  at  this  time 
would  possibly  only  cause  irritation  and  bad 
blood.  The  differences  are,  we  are  led  to 
believe,  of  an  entirely  personal  character, 
and  have  no  reference  to  the  standing  of 
the  parties,  in  regard  to  which  there  is  not 
the  most  remote  suggestion.  The  plaintiff 
states  as  a  witness  that  she  does  not  enter- 
tain any  objection  on  that  score.  The  wit- 
ness testifies:  "Q.  Have  you  visited  those 
children  at  the  house  of  their  father?  A. 
No,  sir.  Q.  Why  not?  A.  Why  not?  Be- 
cause I  thought  they  should  be  sent  to  see 
me,  and  not  to  go  there  and  see  them.  Q. 
Why  not  call  upon  these  children  at  the 
home  of  their  father,  to  see  them?  A.  Be- 
cause I  thought  it  was  proper  to  send  them 
to  me.  Q.  Is  that  the  only  reason?  A. 
That  is  my  reason  that  I  wish  to  give.  Q. 
Do  I  understand  you,  then,  as  refusing  to 
TlBit  those  children  at  the  house  of  their 
father?  A.  No,  sir,  I  don't  refuse;  but  I 
have  other  reasons.  Z  may  be  wrong,  bat 
at  the  same  time  I  have  nev^  visited  the 
Rolling  family;  and  I  did  not  think  it  was 
my  place  to  go  to  see  those  children  there, 
as  I  think  their  place  was  to  come  and  see 
me."  When  examined  as  a  witness,  the 
Bon-ln-law,  in  answer  to  the  question:  "Q. 
Don't  you  think  that  there  is  a  law  of  na- 
ture that  children  should  visit  their  grand- 
parents? A.  I  think  that's  right"  Mani- 
festly the  difference  between  these  parties 
Is  inconsiderable,  and  would  not  be  sufil- 
cient  to  arrest  attention,  were  It  not  that  it 
affects  the  good  relation  and  intimacy  that 
should  prevail  between  these  llttie  children 
and  their  grandmother.  While  we  appreciate 
the  affection  that  moves  her  to  seek  the 
occasional  company  of  the  offspring  of  her 
daughter,  this  court's  jurisdiction  does  not 
include  the  cause  pleaded.  The  issue  is  not 
incidental  to  any  other  cause.  However 
disinclined  we  are  to  discountenance  causes 
of  action  such  as  the  one  under  consider- 
ation,—for  they  are  Inspired  by  a  true  and 
commendable  impulse,— we  find  no  authority 
in  law  to  entertain  Jurisdiction  of  the  issue 
presented.  The  question  inv<dved  Is  res 
nova  In  this  state. 

In  interpreting  artides  of  the  Civil  Code 
In  France  similar  to  ours  on  the  subject, 
the  courts  and  commentators  greatiy  differ. 
There  is  respectable  authority  listed  in  fa- 
vor of  the  precept  of  Deuteronomy,  "Honors 
patrem  tnum  et  matrem,"  embodied  in  the 
Civil  Code  as  Including  also  the  grandfather 
and  the  grandmother.  They  construe  under 
the  articles  of  this  Code  that  the  obligation 
Involved  In  the  case  at  bar,  legal  In  so  far 
as  relates  to  the  father  and  mother,  Is  legal 
also  in  BO  far  as  relates  to  the  grandfather 
and  the  grandmother,  and  that  the  court 


can  Intervene  for  its  enforcement  without 
regard  to  the  will  of  the  father  or  mother. 
Other  courts  hold,  and  other  commentators 
state,  that  imder  the  law  of  nature  the  child 
is  under  the  authority  of  the  father  or 
mother  after  the  death  of  either.  We  trans- 
late from  4  Laurent,  p.  362,  who  propounds 
the  question,  can  the  ascendant  demand 
that  the  authority  of  the  father  and  mother 
be  limited?  In  truth,  the  ascendants  have 
certain  rights  that  the  law,  in  accord  with 
nature,  gives  them;  but  only  when  the 
father  and  mother  are  dead,  or  are  Inca- 
pable of  manifesting  their  wllL  During  the 
existence  of  the  father  and  mother,  the  law 
properly  accords  them  no  authority  over  the 
children.  To  permit  them  to  Intervene 
would  occasion  embarrassment  and  annoy- 
ance; even  more,  it  would  injuriously  hin- 
der proper  paternal  authority  by  dividing 
it  The  authority  sought  Is  said  to  be  In 
the  Interest  of  the  children.  Are  the  chil- 
dren Interested  in  anything  in  the  nature 
of  a  conflict  of  authority?  Without  doubt 
it  is  desirable  that  the  ties  of  affection  that 
nature  creates  between  the  ascendants  and 
their  grandchildren  be  strengthened  and  un- 
ceasing, but  If  there  is  a  conflict  the  father 
alone  or  the  mother  should  be  the  Judge. 
The  law  gives  no  right  of  action  to  the 
grandparents.  The  father  may  have  good 
reasons  to  avoid  an  contact  between  his 
children  and  their  grandparents,— either  that 
he  fears  that  they  may  inculcate  bad  prin- 
ciples, or  that  they  will  unsettie  the  respect 
and  affection  due  him.  He  owes  no  account 
to  any  one  for  his  motives.  They  may  be 
so  intimate  that  the  honor  of  the  family  re- 
quires that  they  shall  remain  a  secret. 
Shall  we  say  that  the  Judge  shall, be  the 
arbitrator  between  the  grandparent  and  the 
father?  The  court  of  Bordeaux  replies  that 
the  intervention  of  the  tribunals  would,  as 
a  consequence,  render  the  dissensions  of 
the  family  more  pronounced  by  delivering 
them  to  the  public.  Other  views  than  these 
above  expressed,  says  the  commentor,  wotdd 
be  proper  on  the  part  of  the  legislator. 
We  do  not  understand  them  when  emanat- 
ing from  interpreters  of  the  present 
laws.  We  refer  approvingly  to  the  French 
authorities  only  so  far  as  they  lay  down 
the  principles  that  there  is  not  a  vinculum 
Juris;  that  the  obligation  ordinarily  to  visit 
grandparents  is  moral,  and  not  legaL 
There  may  be  cases  of  downright  wrong 
and  Inhumanity  demanding  Judicial  Inter- 
vention, even  to  the  extent  of  dismissing 
the  father  and  tutor  from  his  trust  The 
case  at  bar  does  not  disclose  so  grave  an 
Issue.  HI  feeling  and  bad  blood  separate 
the  father  and  grandmother.  The  former 
admits  the  respect  due  to  the  latter  by  his 
children.  The  ties  of  nature  will  prove 
more  efficacious  in  restoring  kindly  family 
relations  than  the  coercive  measures  which 
must  follow  Judicial  intrarention.  It  is 
therefore   ordered,   adjudged,    and    decreed 
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that  the  judgment  of  the  court  a  qua  be  an- 
nulled and  avoided,  and  that  the  rule  be 
dismissed,  at  plaintiff's  costs  in  both  courts. 


(«  La.  Ann.  7») 

Succession  of  TROXLER.    (No.  11,432.)  » 
(Supreme  Court  of  Louisiana.    March  12,  1894.) 
Administbator's  Account  —  Opposition— Ubjio- 
TioNs  AS  to  SaIjB  — Sbttlbmbnt  pbnouio  Son 

— EJJTFECT. 

1.  Thongh  the  issues  raised  in  an  opposition 
to  an  administrator's  account  may  be  such  aa 
to  require  to  be  disposed  of  by  a  direct  action, 
the  opposition  may  stand  by  way  of  notice. 

2.  In  proper  cases,  where  the  result  of  a 
pending  suit  is  dependent  upon  the  decision  in 
another,  proceeding  in  the  first  may  b9  stayed 
to  await  that  decision. 

3.  The  actions  of  an  administrator  should 
be  aubjected  to  full  iuTestigation.  Whenerer 
they  appear  of  questionable  legality,  ratification 
of  the  same  should  be  established  by  very  clear 
proof.  Whenever  practicable,  light  ahould  be 
thrown  on,  in  aid  of  right 

(Syllabna  by  the  (Tourt.) 

Appeal  from  district  court,  parish  of  St 
Charles;  Emlle  Boat,  Judge. 

In  the  matter  of  the  succession  of  Bose- 
mond  Troxler.  On  opposition  by  Rosamond 
Trozler,  grandson  of  said  decedent,  to  ta- 
blean  of  distribution  filed  by  the  admlnlstra- 
trtz.  From  a  Judgment  for  the  administra- 
trix, said  opponent  appeals.    Reversed. 

Gus  A.  Breaux,  for  appellant  T.  J.  Semes 
&  Legendre,  for  appellee. 

NICHOLLS,'  C.  3.  Rosemond  Troxler  died 
In  August,  1880,  leaving  a  widow,  several 
children,  and  one  grandchild,— Rosemond 
Troxler,  Jr.,— the  child  of  a  predeceased  son. 
Three  of  the  children  were  minors,  and  of 
these  their  mother  was  appointed  and  quali- 
fied as  natural  tutrix.  The  grandchild  was 
also  a  minor,  and  his  mother  was  appointed 
as  his  tutrix.'  Upon  the  application  of 
the  widow,  an  inventory  was  taken  of 
the  property  of  the  succession  on  the  25th 
and  26th  of  October,  1880.  This  property, 
as  appears  by  the  inventory,  was  valued  at 
fl0,708.72,  and  was  all  described  as  com- 
munity property.    The  recapitulation  shows: 

1.  Total  value  of  real  estate $  4,300  00 

2.  Total  value  of  crops 2,600  00 

8.  Total  value  of  movable  property      1,828  16 
4.  Total   amount   of  active  credits 

left    by   deceased,    consisting    of 

Sromissory  notes,  debts  due  said 
eceased  by  verbal  obligation,  and 
cash 1,980  57 

Total  amount $10,708  67 

In  December,  1881,  Mrs.  Marie  Troxler,  the 
widow,  filed  a  petition  in  which  she  alleged 
that  the  Inventory  which  had  been  taken 
was  OToneons,  and  that  It  was  necessary 
that  a  new  one  should  be  made.  She  further 
averred  that,  in  order  to  settle  the  succes- 
sion, it  was  necessary  that  an  administrator 
be  appointed.    The  Inventory  asked  for  was 

'Rehearing  refused  April  23, 1884^ 


made  on  the  24th  and  27th  January,  1882; 
and  the  applicant  was,  after  advertisement 
and  delays,  qualified  as  administratrix.  In 
the  second  inventory,  a  certain  tract  of  land, 
which  had  been  described  in  the  first  as 
community  property,  was  declared  to  be,  and , 
inventoried  as,  separate  property  of  the  de- 
ceased, and  valued  at  |3,000;  and  a  one- 
fourth  interest  In  a  certain  sugar  house, 
which  likewise  had  lieen  mentioned  as  be- 
longing to  the  community,  was  declared  to 
have  been  erroneously  so  described,  and  in- 
ventoried as  separate  property  of  the  hu». 
band,  and  valued  at  $500.  The  sugar  crop, 
which  had  been  estimated  at  the  sum  of 
$2,G00,  had  been  In  the  mean  time  manu- 
factured, and  bad  netted,  not  the  amount 
stated,  but  the  sum  of  $1,094.10;  and  the 
rice  crop  netted  $140.10,  Instead  of  $225,  the 
sum  It  had  been  expected  to  realise.  In 
March,  1882,  upon  the  application  of  the 
widow,  who  represented  to  the  court  that 
all  of  the  property  dependent  apon  the  suc- 
cession of  her  late  husband,  save  that  men- 
tioned as  separate  in  the  second  inventory, 
was  community  property,  she  was  placed  in 
possession  of  the  same,  as  usufructuary. 
Simultaneonaly  with  the  application  Just 
mentioned,  she  prayed  for  a  sale  of  the  sep- 
arate property,  declaring  the  sale  to  be  nec- 
essary to  pay  the  debts  of  the  succession. 
The  property  was  sold  under  an  order  of 
court  rendered  upon  this  prayer,  and  at  the 
sale  the  widow  became  the  adjudicatee,  at 
the  price  of  $3,000.  On  the  1st  June,  1882, 
the  administratrix  filed  a  petition  in  which 
she  declared  that,  as  survivor  in  community, 
she  had  claimed  and  been  awarded  the  usu- 
fruct during  her  natural  life  of  the  prop- 
erty, depending  ui>on  the  community  between 
herself  and  her  husband;  that  the  separate 
property,  as  shown  by  the  inventory,  con- 
sisted in  a  sugar  plantation,  and  the  undi- 
vided one-fourth  of  a  sugar  house  thereon; 
tliat  she  had  caused  said  property  to  be  sold, 
according  to  an  order  of  court,  to  pay  debts, 
and  from  said  sale  she  had  realized  the  sum 
of  $3,(X)0;  and  that  she  presented  a  tableau 
showing  the  proper  disposition  tp  be  njade  of 
that  fund.  She  prayed  that  notice  of  the 
filing  of  said  tableau  be  given  by  publication, 
and  by  personal  service  upon  the  heirs,  and 
that  aU  parties  be  ordered  to  show  cause 
why  the  tableau  should  not  be  homologated, 
and  the  administratrix  authorized  to  make 
payments  accordingly.  In  the  tableau  re- 
fesred  to,  the  administratrix  charged  her- 
self with  the  sum  of  $3,000,  as  proceeds  of 
the  sale  of  the  separate  property;  and  she 
proi>osed  to  account  for  that  amount  by  pay- 
ing out  of  ttmt  sum  $605.93,  which  seem  to 
be  the  entire  costs  of  the  administration  of 
the  husband's  succession,  and  $24273.71  as  an 
amount  due  the  administratrix  individually, 
by  her  husband's  succession,  for  a  like 
amount  of  her  separate  fonds  received  by 
her  hnsband  for  h&e  account,  which  had 
never  been  turned  over  to  her,  but  had  been 
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expended  by  bim.  Tbe  tableau  closes  by  fbe 
following  recapitulation  and  statement: 

Amount  of  asseU $3,000  00 

Amount  of  debts 2,889  64 

Balance  for  distribntion $    110  S6 

The  tapirs  are  fire  in  iiuml>er,  mak- 
ing the  share  of  each $     22  07 

At  the  foot  of  tbe  tableau  we  find  tbe 
following  statement:  "I  have  examined  tbe 
above  and  foregoing  tableau,  and  find  tbe 
same  to  be  correct,  and  have  no  objection  to 
the  same  being  homologated.     St  Charles, 

May  ,   A.   D.   1882.     [Signed]    Justine 

Bourgeois.  Francois  Troxler.  Edward 
Tioxler.  Louisiana  Troxler.  Fst  Martin," 
—and  under  these  signatures  the  following: 
"The  within  petition  being  considered,  tbe 
prayer  thereof  is  granted.  St  Charles,  May 
81st,  A.  D.  1882.     [Signed]  M.  Hahn,  Judge." 

We  find  no  order  homologating  this  ta- 
bleau. Justine  Bourgeois  and  Francois  Trox- 
ler, who  signed  tbe  above  consent,  were  the 
tutrix  and  under-tntor  of  the  minor  Rose- 
mond  Troxler,  Jr.  This  minor  was  emanci- 
pated, and  relieved  from  tbe  disabilities 
wblch  attach  to  minors,  on  the  14th  January, 
1888,  by  Judgment  of  court.  Subsequently 
to  this  he  signed  the  following  receipt:  "Ke- 
ceived,  parish  of  St  Charles,  March  3,  1891, 
from  Mistress  .Marie  Polimine  Troxler,  wid- 
ow of  tbe  late  Rosemond  Troxler,  administra- 
trix of  her  said  bnsband's  succession,  tbe  sum 
of  thirty-one  dollars  and  ninety  cents,  being 
amount  due  me  as  per  tableau  of  distribu- 
tion, and  Interest  thereon,  filed  June  iBt,  1882, 
as  heir  therein  by  representation  of  my  fa- 
ther, Luden  Troxler.  $31.90/100.  Rosemond 
Trtoler."  In  October,  1881,  he  filed  an  opposi- 
tion to  tbe  tableau  of  distribution  which  had 
been  filed  In  the  succesrion  of  bis  grand- 
father by  the  administratrix.  In  this  oppo- 
sidon  he  averred  that  be  only  became  of  age 
in  the  year  1881;  that  he  opposed  tbe  ta- 
bleau because  It  failed  to  account  in  any  man- 
ner for  the  large  personal  property  shown 
to  have  belonged  to  the  estate,  In  the  hands 
of  tbe  administratrix,  and  much  more  tlian 
was  BUfiftdent  to  have  paid  any  debt  exist- 
ing, and  the  sale  of  the  real  estate  was  Il- 
legal and  unwarrfinted,  because,  as  there 
were  in  existence,  and  in  the  hands  of  tbe 
administratrix,  funds  and  personal  assets 
belonging  to  tbe  community  and  estate  of 
the  deceased  more  than  sufllcient  to  Tpa.y  all 
Indebtedness  alleged  to  be  due,  she  could  not 
legally  ask  for  the  sale  of  real  estate,  the 
separate  property  of  the  deceased,  to  reim- 
burse to  herself  her  alleged  paraphernal 
dues,  even  If  real,  and  this  indebtedness  was 
exclusively  that  of  the  community;  that  the 
sale  to  the  administratrix  was  invalid,  ille- 
gal, null,  and  void,  because,  further,  as  the 
judldal  representative  of  the  estate,  she 
could  not  purchase  It  at  a  sale  provoked  of 
the  separate  and  sole  property  belonging  to 
the  estate;  that  tbe  order  of  sale  rendered 
Much ,  1882,  was  Illegal,  and  Improvl- 


dently  Issued,  and  was  a  nullity.  Tbe 
prayer  of  the  opposition  was  that  tbe  ta- 
bleau be  rejected,  annulled,  and  set  aside; 
that  the  sale  of  the  real  estate  be  decreed 
null  and  void,  and  of  no  eCTect.  The  admin- 
istratrix excepted  to  the  opposition  on  tbe 
ground:  (1)  That  opponent  could  not  attack 
the  sale  described,  for  tbe  reason  that  he  re- 
ceived from  her  In  March,  1891,  under  a 
final  settlement  then  made,  his  share  of  the 
proceeds  of  said  sale;  that  he  ratified  It, 
and  is  estopped  from  questioning  its  validity. 
(2)  That  said  settlement  cannot  be  set  aside, 
unless  It  be  for  error  or  fraud,  neither  of 
which  is  alleged.  (3)  That  he  cannot  at- 
tack by  an  opposition  the  sale  described  in 
bis  petition;  that  a  direct  action  is  neces- 
sary. (4)  That  the  property  described  In 
his  opposition  now  belongs  to  J.  C.  Frlche; 
that  all  parties  in  interest  are  not  before  the 
court  (5)  That  tbe  decree  of  the  court  on- 
der  which  tbe  sale  was  made  cannot  be  at- 
tacked collaterally. 

On  tbe  trial,  judgment  was  rendered  In  fa- 
vor of  the  administratrix,  and  against  the 
opponent,  and  dismissing  the  opposition.  In 
passing  upon  the  case,  only  one  issue  was 
examined  and  disposed  of  by  the  court.  It 
held  that  tbe  receipt  giv^i  by  the  opponent, 
as  explained  by  his  testimony,  was  a  com- 
plete ratification  of  the  acts  of  the  adminis- 
tratrix, under  article  1875  of  the  Revised 
Civil  Code.  Opponent  has  appealed,  and  tbe 
administratrix  has  moved  to  dismiss  the  ap- 
peal on  the  ground:  (1)  That  the  petition  for 
appeal  is  not  addressed  to  the  court  which 
rendered  the  judgment  appealed  from;  it 
being  addressed  to  the  judge  of  the  twenty- 
sixth  judicial  district  court,  instead  of  the 
twenty-first  judicial  district  court  (2)  That 
the  bond  of  appeal  Is  made  payable  to  tbe 
clerk  of  a  district  dilTerent  from  the  one  In 
which  the  case  was  tried  and  decided;  said 
case  having  been  tried  and  decided  by  the 
twenty-first  judicial  district  court  for  the 
parish  of  St  Charles,  and  tbe  said  bond  be- 
ing made  payable  to  the  clerk  of  the  twenty- 
sixth  judicial  district  court  for  the  parish  of 
St  Charles. 

The  designation  of  the  district  as  tbe  twen- 
ty-sixth judicial  district  was  an  Immaterial 
clerical  error.  The  proceedings  were  all  car- 
ried on  In  the  judicial  district  court  of  the 
state  of  Louisiana  for  the  parish  of  St 
Charles.  The  petition  of  appeal  was  ad- 
dressed to  that  court,  and  the  bond  was 
made  payable  to  the  clerk  of  that  court 
That  was  suffldent  See  Clark  v.  Comford, 
4S  La.  Ann.  502,  12  South.  763.  The  motl<xi 
to  dismiss  must  be  overruled. 

The  district  judge  having  expressly  re- 
ferred to  the  testimony  of  the  opponent  In 
connection  with  the  receipt.  It  may  be  weD, 
as  It  Is  not  long,  to  state  it  He  stated: 
"I  was  given  no  written  statement  or  writ- 
ten paper  were  submitted  to  me,  at  the  time 
I  signed  that  receipt  The  nature  of  the 
settlement  made  with  me  on  March  8,  1891, 
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explained  nothing  to  me.  Mr.  Friche  [the 
person  acting  for  the  administratrix  in  the 
matter  of  the  payment]  told  me  at  that  time 
that  that  was  my  money,  and  that  he  want- 
ed to  pay  it  I  was  shown  none  of  the  suc- 
cession papers,  and  was  told  nothing  about 
them."  On  cross-examination  he  stated: 
That  the  accomit  of  the  admhilstratrix  was 
not  shown  to  him.  That  he  figured  the 
amount  of  interest  due  him.  He  knew  what 
be  was  about  He  did  not  remember  what 
was  the  result  of  the  calculation.  He  re- 
ceived from  Mr. .  Friche  $31.90.  That  his 
grandmother  promised  to  give  him  $100.  He 
told  Mr.  Friche,  at  the  time  of  the  settle- 
mttit,  that  his  grandmother  had  promised 
him  $100.  Friche  told  him  that  was  all  she 
gave  liim  to  glvo  him.  Then  he  took  it 
That  the  settlement  Is  Incorrect,  because  she 
gave  the  others  $100,  and  she  promised  his 
mother  to  give  him  $100,  so  Ills  mother  told 
blm.  Tliat  he  did  not  know  to  what  he  was 
entitled.  He  did  not  say  the  settlement  of 
March  3d  was  incorrect  He  did  say  his 
grandmother  promised  his  mother  $100.  He 
knew  nothing  about  it  He  knew  that  his 
grandmother  gave  her  other  children  $100 
because  she  told  his  mother,  and  she  told 
him.  That  he  did  not  know,  what  he  was 
entitled  to  as  heir  of  lils  grandmother.  He 
did  not  Imow  what  the  debts  of  his  estate 
amounted  to.  He  was  22  years  of  age. 
Game  of  age  on  the  5th  February,  1891. 
He  knew  that  a  proper  settlement  of  the  es- 
tate according  to  law  would  show  what  he 
was  entitled  to,  and  he  had  employed  a  law- 
yer to  find  that  out  J.  0.  Friche  (who,  as  we 
have  said,  was  the  party  representing  the 
administratrix  in  the  payment),  being  placed 
upon  the  stand,  deposed  that  he  showed  the 
opponent  the  account  in  the  succession  of 
Troxler,  and  that  he  took  the  figures  there- 
from, and  computed  the  interest  thereon; 
that  he  (witness)  took  the  account,  and  took 
the  amoimt  therefrom  for  his  calculation, 
and  he  told  opp<ment  the  amount  That 
witness  is  a  son-in-law  of  administratrix,  and 
la,  we  presume,  the  party  referred  to  in  the 
ideadings  as  the  present  owner  of  the  prop- 
erty whose  sale  Is  attacked,  he  holding  it  by 
purchase  from  the  administratrix  after  she 
had  herself  bought  it  Opponent's  counsel 
is  in  error  in  stating  that  the  act  of  sale  to 
J.  O.  Friche  was  never  ottered  in  evidence, 
and  that  it  is  improp«-ly  in  the  record.  The 
act  was  offered,  and  admitted  over  oppo- 
nent's objection,  and  a  bill  of  exception  was 
reoerved. 

We  are  of  the  cH^lnion  that  the  issue  whidi 
the  opponent  tendered,  and  seeks  to  have 
disposed  of,  touching  the  legality  of  the  sale 
made  in  the  matter  of  the  succession  of  his 
grandfather,  cannot  at  tills  time,  and  in  the 
IHreeent  form,  be  passed  upon;  that  a  direct 
acti<m  for  that  would  be  necessary;  and,  in- 
asmuch as  the  property  appears  to  have 
passed  into  the  hands  of  a  third  person, 
that  it  would  be  proper  to  make  him  a  party 


to  that  BQlt  Oathey  v.  Kecr,  15  La.  Ann. 
228;  Succession  of  Sanchez,  41  La.  Ann.  606, 
6  South.  791.  If  such  an  action  were 
brought,  and  should  terminate  favorably  to 
the  plaintiff,  the  direct  result  of  the  de- 
cision would  be  to  do  away  with  the  ac- 
count filed  by  the  administratrix.  That  ac- 
cotmt  is  not  a  general  settlement  of  the  af- 
fairs of  the  succession  of  Bosemond  Troxler, 
carrying  with  it,  as  Incidental  thereto,  a  full 
and  complete  settlement  of  the  community 
of  acquets  and  gains.  The  account  is  noth- 
ing mwe  than  a  proposed  application  of  the 
fond  or  price  arising  from  the  succession 
sale  of  a  specific  piece  of  real  estate  which 
belonged  to  the  separate  estate  of  the  de- 
ceased, and  of  which  she  had  become  the 
adjudicatee,  to  the  payment  of  a  claim  al- 
leged by  the  administratrix  to  be  due  to  her 
by  reason  of  her  husband  having  received 
and  expended,  and  not  accoimted  for,  cer- 
tain of  her  iitaraphemal  funds,  and  to  the 
further  payment  of  the  entire  expenses  of 
the  administration  of  the  succession.  The 
administratrix  singled  out  one  particular  act 
in  her  administration,  and  made  it  the  basis, 
and  sole  basis,  of  the  account  she  filed. 
There  has  been  no  attempt,  even  up  to  date, 
to  liquidate  the  community;  and  prior  to 
her  appointment  as  administratrix  the  wid- 
ow had  caused  herself,  by  an  ex  parte  order, 
to  be  placed  in  possession  of  aU  the  com- 
munity property,  as  usufructuary,  under  the 
act  of  1844.  Succession  of  FltzwlUlams,  8 
La.  Ann.  489;  Succession  of  Bringler,  4  La. 
Ann.  389;  Day  v.  Collins,  5  La.  Ann.  588. 
At  the  time  of  the  death  of  her  husband, 
very  considerable  property— real  and  person- 
al rights  and  credits— were  left,  belonging  to 
that  community.  The  property  of  the  sepa- 
rate estate,  consisting  of  a  small  plantation, 
and  an  interest  in  the  sugar  house,  which 
were  Inventoried  together  at  $3,600,  was 
subsequently  purchased  by  her  at  a  succes- 
sion sale,  which  was  made  upon  the  ex  parte 
application  of  the  administratrix,  as  neces- 
sary to  pay  debts  by  the  administratrix,  at 
$3,000.  The  small  balance  left  after  pay- 
ment of  the  expenses  of  administration  and 
the  claim  of  the  widow  is  declared  to  be 
the  amount  due  to  the  heirs  of  the  husband; 
and  it  is  the  receipt  by  the  opponent  of  the 
one-fifth  of  this  amount  upon  which  the  dis- 
trict court  acted  in  reaching  its  conclusions. 
Prima  fade,  the  rec^pt  and  expenditure  by 
the  huslmnd  of  the  paraphernal  funds  of  the 
wife  would  give  rise  to  a  debt  by  the  com- 
munity, and  would  be  primarily  payable  out 
of  community  assets.  Lawson  v.  Lawson, 
12  La.  Ann.  604;  Downs  v.  Morrison,  13  La. 
Ann.  379.  We  say  "prima  facie,"  for  the 
busliand's  separate  estate  might,  under  ex- 
ceptional circumstances,  be  held  liable  to  a 
claim  of  that  character,  as  for  a  debt  due  by 
himself  individually. 

The  manner  in  which  the  succession  of 
Troxler  has  been  conducted  has  not  l>een 
such  as  to  Impress  us  as  calculated  to  lead 
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up  to  correct  legal  results.  It  win  be  seen 
from  the  recitals  made  that,  even  should 
plaintiff  fail  In  an  attempt  to  have  the  sac- 
cession  sale  set  aside,  he  would  still  be  in 
position  to  question  the  application  of  the 
price  as  attempted  to  be  made,  unless,  by 
some  act  of  his  own,  he  has  deprived  him- 
self of  that  right.  If  be  has  done  so,  it 
would  be  upon  the  theory  of  a  ratification 
by  him  of  everything  which  had  been  done. 
We  are  not  satisfied  that  opponent,  at  the 
time  he  received  the  money,  had  such  a 
knowledge  of  the  situation  as  should  biuA 
him  by  ratification.  Rivas  t.  Bernard,  13 
La.  168;  Bennett  v.  Bennett  12  La.  Ann. 
254;  Williams  v.  Car  Ck>.,  40  La.  Ann.  93, 
3  South.  631;  Breaux  v.  Sarvoie,  39  La. 
Ann.  246,  1  South.  614;  Rist  v.  Hartner,  44 
La.  Ann.  382,  10  South.  760.  As  betwe^i 
the  parties  to  transactions  whose  legality  Is 
fairly  debatable,  the  doctrine  of  ratification 
should  not  be  too  rigidly  applied.  Light 
should  be  permitted  to  be  thrown  In,  as  far 
as  possible,  in  aid  of  right  We  are  exceed- 
ingly doubtful  whether  the  opponent  was 
aware  that  the  particular  property  which 
was  sold  had  been  dealt  with  as  the  separate 
property  of  the  grandfather,  or  knew  the 
circumstances  under  which  the  funds  of  the 
grandmother  had  been  received  by  him,  or 
how  they  had  been  applied.  In  commenting 
on  the  administration  of  the  widow,  we 
leave  matters  completely  at  large,  our  re- 
marks being  Intended  simply  as  explanatory 
of  our  reasons  for  doing  so.  We  think  the 
ends  of  Justice  would  be  best  attained.  In 
this  case,  by  subjecting  the  administration 
to  full  Investigation,  and  to  the  tests  of  law. 
Although,  In  this  case,  the  legality  of  the 
succession  sale  cannot  be  passed  upon,  the 
opposition  filed  Is  not  without  some  effect 
upon  that  question.  In  the  Succession  of 
Bartiett  21  La.  Ann.  532  (on  rehearing),  an 
opposition  which  was  dismissed  for  want  of 
Jurisdiction  was  none  the  less  held  good  as 
a  notice;  and  In  Succession  of  Sanchez,  41 
La.  Ann.  606,  6  South.  791,  the  court,  re- 
ferring to  the  opposition  In  that  case,  recog- 
nized that  accounts  could  sometimes  be  prop- 
erly wlthhdd  from  homologation,  to  await 
Judgment  in  another  suit,  which,  when  de- 
cided, might  have  a  controlling  Influence  on 
the  pending  case.  In  the  case  at  bar,  we 
feel  satisfied  that  all  the  claims  for  succes- 
sion expenses  have  been  paid  by  the  usu- 
fructuary, whose  duty  It  was  to  have  done 
so  long  ago,  and  that  the  payment  of  no 
debts  will  be  held  up  by  the  nonhomologa- 
tion  of  the  account  for  the  present. 

For  the  reasons  assigned,  it  is  ordered,  ad- 
judged, and  decreed  that  the  Judgment  of 
the  district  court  be,  and  the  same  is  hereby, 
annulled,  avoided,  and  reversed,  and  this 
case  is  hereby  remanded  to  the  lower  court 
for  furthffl  proceedings  according  to  law, 
with  leave  granted  to  the  opponent  to  amend 
bis  pleadings. 


(tt  La.   Ann.  8791 
ADLBB  et  sL  v.  BURTON   LUMBBB   CO. 
(No.  11,485.) 

(Supreme  (jonrt  of  Louisiana.    March  12, 1894.) 

Balb  —  Vbndoh's  Privilege  —  Vosobase-Moxet 
Notes  —  Novation  op  Debt  —  Seqcesthatiox 

PBOCEEDINQ8 — BaLB  BEFOBB  JDDQUBXT. 

1.  The  vendor  preserves  his  privilege  thongh 
he  takes  notes  for  part  of  the  price,  and  no  pre- 
snmption  that  he  novates  the  debt  and  extin- 
gulBfies  the  privilege  arises  from  the  fact  that 
in  acknowledging  delivery  of  the  notes  he  gives 
a  receipt  worded,  "I  acknowledge  receipt  of  the 
price,  payment  being  satisfactory,  and  in 
notes,"  especially  when,  by  the  contract,  notes 
were  to  be  given  for  part  of  the  price,  and,  be- 
sides, when  it  appears  by  the  testimony  no 
novation  was  intended.  To  hold  that  the  priv- 
ilege of  the  vendor  was  extinguished  imder 
such  circumstances  wonld  be  subversive  of  the 
principle  that  novation  is  never  presumed,  but 
is  accomplished  only  by  the  discharge  of  the 
debt  or  express  agreement  of  the  parties.  (5iv. 
Code,  arts.  2183,  2190,  3227:  Bourgeat  v. 
Smith's  Syndics,  l6  La.  469;  Bn^ron  v.  Pa> 
tin,  34  La.  Ann.  535;  cases  collected  in  2  Hen. 
Dig.  p.  993,  par.  1;  Bacchus  v.  Morean,  4  La. 
Ann.  813;  Boner  v.  Mahle,  3  La.  Ann.  600. 

2.  To  sell  the  property  of  a  defendant  h»- 
fore  any  judgment  against  him  is  to  exercisa 
power  wUch,  if  the  courts  can  exercise  It, 
should  be  exerted  only  in  exceptional  cases; 
and  this  is  not  such  a  case. 

(Syllabus  by  the  Court.) 

Appeal  from  district  court,  parish  of  East 
Baton  Rouge;  George  W.  Budmer,  Judge. 

Action  by  A.  Adler  &  Co.  against  the  Bur- 
ton Lumber  Company  to  compel  payment  of 
certain  notes.  From  a  Judgment  dissolving 
a  vrrit  of  sequestration  and  dismissing  plain- 
tiffs* application  to  sell  property  for  the  pur- 
chase price  of  which  the  notes  were  given, 
plaintiffs  appeal.  Affirmed  in  part  and  re- 
versed In  part 

Keman  &  Laycock,  for  appellants.  0.  O. 
Bird  and  Alvan  E.  Read,  for  appellee. 

MILLER,  X  The  plaintiffs,  holders  of 
promissory  notes  given  by  the  defendant 
for  the  credit  portion  of  the  price  for  certain 
logs  purchased  by  them,  bring  this  suit  to 
compel  payment  of  two  notes.  The  original 
and  supplemental  petitions  set  forth  the  par- 
chase  of  the  logs  by  defendant,  the  execu- 
tion and  delivery  of  the  notes  In  part  settie- 
ment  of  the  price,  the  acquisition  of  the  notes 
by  plaintiffs,  and  there  Is  the  averment  that 
plaintiffs  were  Informed  and  believe  that 
the  notes  are  secured  by  tbe  vendor's  privi- 
lege. On  these  petitions,  sapporteid  by  affi- 
davits, a  writ  of  sequestration  issued,  and 
the  logs  were  seized  by  tbe  sheriff.  The 
plaintiffs  soon  after  applied  for  an  order  to 
sell  the  property  pendente  lite,  on  the  ground 
that,  lying  in  the  Mississippi  river.  It  was  ex- 
pensive to  keep,  and  liable  to  be  lost  Tbe 
defendant  moved  to  dissolve  the  writ  on  the 
grounds  that  the  affidavit  was  insufficlMit 
and  that  plaintiffs  bad  no  privilege.  The  low- 
er court  dissolved  the  writ  on  both  grounds, 
and  dismissed  plaintiffs'  applicati<m  to  sell 
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the  property.    From  this  Jndgmeiit  plaintiffs 
appealed. 

The  motion  to  dismiss  for  supposed  Insuffi- 
ciency of  the  affidavit  Is  based  on  the  aver- 
ment In  the  petition  that  plaintiffs  are  in- 
formed and  believe  that  the  notes  are  se- 
cnred  by  the  vendor's  privilege.  This  privi- 
lege arises  from  the  nature  of  the  debt  The 
petitions  set  forth  that  debt;  L  e.  that  the 
notes  were  given  to  the  vendor  by  the  de- 
fendant toe  the  price  of  the  logs,  and  that 
the  notes  are  unpaid.  These  allegations  are 
supported  by  the  required  affidavit  The 
avormenta  in  the  petitions  that  plaintiffs  are 
Informed  and  believe  that  the  notes  are  se- 
cured by  the  vendmr's  privilege,  announce 
merely  the  legal  conclusion  necessarily  aris- 
ing f^om  the  facts  stated  in  the  petitions, 
and  sworn  to  by  the  attorney  for  plaintiffs. 
"We  cannot  perceive  any  defect  in  the  affi- 
davit It  was  stipulated  In  the  contract  for 
the  purchase  of  the  logs  that  the  notes  were 
to  be  given  for  part  of  the  price.  The  ven- 
dor from  whmn  or  through  whom  plaintifts 
acquired  the  notes  gave  to  defendant  a  re- 
ceipt reciting  the  receipt  of  the  price  of  the 
logs,  stating  settlement  in  full,  with  this  ad- 
dition: "The  payment  being  all  satisfactory, 
and  in  notes."  The  contention  of  defendant 
Is  that  imder  this  receipt  expressing  "pay- 
ment In  notes"  there  is  no  privilege  on  the 
logs;  or,  In  other  words,  that  the  privilege  of 
the  vendor  is  destroyed  because  of  the  form 
of  this  receipt  The  vendor's  privilege  aris- 
ing by  operation  of  law  ftom  the  cmitract 
ttselt  Is  not  readily  presumed  to  be  relin- 
quished. The  privilege  exists  without  stipu- 
lation, and  its  reliqulshment  is  to  be  deduced 
not  from  lnf»ence,  but  only  from  the  con- 
sent of  the  vendor,  expressed  or  plainly  Im- 
plied. Bacchus  V.  Moreau,  4  La.  Ann.  818; 
Boner  v.  Mahle,  3  La.  Ann.  600.  It  Is  not 
easy  to  Infer  any  rdease  of  the  privilege 
tnmi  the  tona  of  this  receipt  After  all,  the 
snpposed  reUnqnIshment  Involves  the  ques- 
tion of  intention.  It  wonld  be  forcing  the 
significance  of  words  to  hold  that  the  ven- 
dor Intended  to  surrender  his  privilege  by 
the  words  "payment  in  notes."  The  words 
themselves  imply  not  a  payment  absolutely, 
bat  the  giving  of  notes  to  represent  the  price. 
Of  course,  novation  of  the  debt  extinguishes 
the  privilege.  But  Is  there  any  novation  by 
the  creditor  taking  notes  from  the  debtor  for 
the  debt?  This  would  seem  to  be  answered 
In  the  negative  by  the  text  of  the  Code  that 
the  privilege  subsists  though  the  creditor  take 
a  note,  and  by  the  articles  of  the  Code  defin- 
ing novation.  Civ.  Code,  arts.  8227,  2186,  et 
seq.  Novation  not  arising  from  the  fact  that 
the  vendor  takes  notes  for  the  price,  nor 
arising  from  any  Inference  consistent  with 
the  significance  of  the  language  of  the  re- 
ceipt, the  remaining  contention  of  defendants 
to  that  the  receipt  expresses  payment  of  the 
debt  Does  it?  The  receipt  is  qualified.  It 
la  receipt  for  the  price,  "payment  In  notes." 


The  qualification  is  material.  Its  Import  is 
that  the  debt  is  not  paid,  but  still  subsists  in 
the  form  of  notes.  The  receipt  imparts  a 
mere  change  of  form,  but  the  debt  itself, 
with  the  privilege  attached  to  it,  remains. 
In  reaching  this  conclusion  we  are  aware 
there  are  some  dicta  seemingly  to  the  con- 
trary as  to  the  Import  of  "received  payment 
by  notes."  We  cannot  give  to  the  vrorda 
used  here  the  meaning  of  an  absolute  pay- 
ment,—a  meaning  we  think  repelled  by  the 
language  and  the  manifest  intention  of  the 
party.  We  are  aided,  too,  in  this  case  by 
the  proof  In  the  record  that  there  was  no 
Intention  to  novate.  The  authorities  later  In 
date  In  our  Annual  Reports  sustain,  we 
think,  our  conclusion;  and,  as  to  the  French 
authorities  arrayed  In  the  brief  of  plaintiffs, 
they  are  practically  unanimous  that  th&e  is 
no  relinquishment  of  this  privilege  In  a  cfise 
like  this.  See  Bourgeat  v.  Smith's  Syndics, 
16  La.  469;  B^geron  v.  Patln,  84  La.  Ann. 
635.  But  the  application  to  sell  the  proper^ 
pendente  lite  we  do  not  think  should  pre- 
vail. To  sell  a  defendant's  property  before 
any  Judgment  against  him  for  the  debt  seems 
to  us  as  Involving  the  exercise  of  power 
which,  if  it  exists,  at  least  is  to  be  exerted 
only  in  exceptional  cases.  Without  passing 
on  the  question  of  power  at  all,  it  suffices  to 
say  we  decline  its  exn'cise  in  this  case.  The 
views  we  have  expressed  control  the  de- 
cision, and  obviate  more  detailed  reference 
to  other  points  in  plaintiffs'  brief,  to  which 
we  have  given  careful  attention.  It  is  there- 
fore ordered,  adjudged,  and  decreed  that  the 
Judgmoit  of  the  lower  court  be  affirmed  in 
so  far  as  it  refuses  the  application  to  sell, 
and  reversed  in  so  far  as  it  maintains  the 
motion  to  dissolve  plaintiffs'  writ  of  seques- 
tration, and  appellee  to  pay  costs. 


W  Lk.  Ann.  610 
BAST  LOmSIANA  H.  CO.  v.  OITT  OF  NEW 

ORLBANS.     (Na  11.37&) 
(Supreme  Goort  of  Lonisiana.    March  26, 1894.) 
Bi.tUt0AD  COHPANIBS  —  Salb    Or    Franobibs  — 

BiQHT  or  Wat  tbbodoh  Cm— Kbvooation  or 
Quant. 

1.  Section  4  of  Act  No.  135  of  188S  appUes 
to  street  railways  operated  within  the  corporate 
Ihnits  of  the  city  of  New  Orleans. 

2.  The  city  council  of  New  Orleans  has  the 
power  to  refuse  the  grant  for  a  right  of  way 
through  the  streets  of  the  dty  to  a  railroad 
operated  beyond  the  dty  limits.  It  can  also 
demand  a  price  for  the  privilege;  and  it  can 
also,  if  it  deem  the  exercise  oi  the  power  rea- 
sonable and  proper,  grant  the  right  of  way  to 
a  railroad  operating  its  lines  beyond  the  city 
Into  other  territory,  without  compensation  in 
money,  but  for  other  considerations. 

3.  In  such  a  case,  if  the  grant  is  accepted, 
it  Is  irrevocable,  except  for  a  violation  of  its 
terms. 

(Syllabus  by  the  Court) 

Appeal  from  civil  district  court,  parish  ot 
Orteans;  Thomas  C.  W.  Bills,  Judge. 

Suit  by  the  Bast  Louisiana  Railroad  Com-, 
pany  against  the  city  of  New  Orleans  to 
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declare  rndl  and  void  an  ordinance  of  snch 
city.  Judgment  for  plaintiff,  and  defendant 
appeals.    Affirmed. 

B.  A.  O'Sulllvan,  aty  Atty.,  for  appellant 
Farrar,  Jonas  &  Kmttscbnltt,  for  appellee. 
Gbarles  Louaue,  omlcns  curiae. 

McBNBRY,  J.  Tbe  plaintiff  company  has 
Its  domicile  in  the  parish  of  St  Tammany, 
and  opwtiteB  a  railroad  from  Pearl  River 
station,  on  the  line' of  the  New  Orleans  & 
Northeastern  Railroad  Company,  to  Coving- 
ton, in  said  parish,  with  a  branch  to  Mande- 
Tille,  and  has  36  miles  of  road  in  active  use. 
The  diarter  of  the  company  confers  the  pow- 
er to  extend  the  road  to  points  in  Mississippi 
and  Louisiana.  By  an  arrangement  with 
the  Northeastern  Railroad  Company,  It  runs 
its  trains  on  that  road  to  the  city  of  New 
Orleans,  at  its  terminus  on  Press  street  To 
facilitate  its  business  In  the  transportation 
of  freight  and  passengers,  and  for  the  con- 
venience of  its  patrons,  it  obtained  from  the 
city  council  of  New  Orleans,  by  Ordinance 
6139,  the  privilege  to  construct  and  operate 
a  railroad  with  steam  power  from  a  point  on 
the  Nwtheastern  Railroad,  where  it  inter- 
sects Edinburgh  avenue,  through  said  avenue 
to  Bayou  St  John,  across  said  Bayou  St 
Jolin  to  tbe  roadbed  of  the  Spanish  Fort 
Railroad,  and  over  said  roadbed  to  the  cor- 
ner of  Canal  and  Bashi  streets.  No  price 
was  paid  tor  this  grant  and  the  considera- 
tion alleged  to  the  convenience  of  the  citi- 
zens of  New  Orleans,  in  giving  them  better 
access  to  the  trains  of  the  plaintiff  company, 
which  at  present  are  some  distance  from  the 
center  of  the  city.  Tlie  plaintiff  company 
accepted  the  grant  and  proceeded  to  com- 
ply with  it  and  expended  some  $3,000  in 
work,  and.  In  anticipation  of  its  benefits, 
constructed  the  Mandeville  Branch.  No 
price  having  been  paid  for  the  grant  the  city 
council,  believing  It  to  be  null  and  void,  re- 
pealed the  ordinance  granting  it  Hence, 
this  suit  to  have  declared  null  and  void  the 
repealing  ordinance. 

The  action  of  the  city  oouncll  was  based 
on  the  provisions  of  section  4  of  Act  No. 
135  of  1888.  This  section  of  the  act  mani- 
festly applies  only  to  street-railway  fran- 
chises granted  for  the  purpose  of  operating 
a  road  exclusively  within  the  city  limits. 
It  does  not  apply  to  railroads  conveying 
the  mails,  and  transporting  freight  and  pas- 
sengers long  distances  beyond  the  limits  of 
the  city.  The  legislature  never  intended— 
and,  in  the  nature  of  things,  such  intention 
would  be  impracticable  in  execution— to  cause 
railroads  coming  into  the  city  from  a  dis- 
tance to  have  tbe  franchises  of  the  right  of 
way  sold  at  stated  times  to  the  highest  bid- 
der. The  act  is  limited  in  its  application 
whoi  it  says  that  the  city  council  shall  have 
no  power  "to  sell  or  dispose  of  any  street 
railroad  franchise  except  after  at  least  three 
months'  publication  of  the  tana  and  specifi- 


cation of  said  franchise  and  aft»  the  same 
has  been  adjudicated  to  the  highest  bidder 
by  the  comptroller,  as  provided  by  the  city 
charter."  No  latitude  of  construction  could 
make  the  provisions  of  this  section  of  Act 
No.  135  of  1888  extend  to  other  than  roads 
which  are  operated  exclusively  within  the 
corporate  Umlts.  The  fact  that  the  plain- 
tiff's road  reaches  the  city  over  another  road 
does  not  change  its  character  into  a  street 
railway.  Its  attempt  to  reach  the  road  over 
which  in  part  it  runs  Its  trains  to  a  matter 
of  convenience.  Its  destination  is  stUl  be- 
yond the  city  limits,  and  practically  It  to  a 
continuous  line  of  road  from  the  dty  to  Its 
objective  point- Covington.  If  It  ran  Its 
trains  only  from  its  intersection  with  tbe 
Northeastern  Railroad  within  the  city,  limits, 
and  carried  passengers  and  freight  between 
these  points,  it  would  be  classed  as  a  street 
railway,  and  come  within  the  provisions  of 
section  4  of  Act  No.  135  of  1888.  But  this 
to  not  a  fact  The  object  of  the  plaintiff 
company  to  to  carry  freight  and  passengers 
on  its  own  cars  beyond  tbe  city  limits  to 
Pearl  River  station,  where  they  wiU  reach 
its  own  roadbed.  As  tbe  road  of  plaintiff 
to  not  a  street  railway,  the  city  council  had 
the  power  to  grant  the  franchise  without  re- 
quiring a  compliance  with  Act  No.  135  of 
1888.  Const  art  243.  The  consent  of  tbe 
city  to  only  necessary  to  grant  the  privilege 
of  a  right  of  way  to  a  raUroad  running  be- 
yond the  city's  limits.  Rev.  St  i  689.  Hav- 
ing granted  the  franchise  to  plaintiff,  and  it 
having  been  accepted,  the  contract  was  per- 
fected. City  of  New  Orleans  v.  Great  South- 
em  Telephone  &  Telegraph  Co.,  40  La.  Ann. 
41. 3  South.  63a  In  the  case  of  City  of  New 
Orleans  v.  Great  Southern  Telephone  A,  Tele- 
graph Co.,  40  La.  Ann.  41,  3  South.  533,  this 
court  said:  "Obviously,  upon  the  clearest 
considerations  of  tow  and  justice,  the  grant 
of  authority  to  defendant  when  accepted 
and  acted  upon,  became  an  Irrevocable  con- 
tract; and  the  city  is  powerless  to  set  it 
aside,  or  to  int^potote  new  and  more  oner- 
ous considerations  therein.  Such  has  been 
the  well-recognized  doctrine  of  the  aatiiorl- 
ties  since  the  Dartmouth  College  Case,  4 
Wheat  51&"  The  city  of  New  Orleans  can, 
as  a  matter  of  right  refuse  to  grant  the  au- 
thority for  a  passage  through  its  streets  of  a 
railroad.  It  can  also  demand  a  price  for  the 
privilege.  But  it  can,  also,  as  a  matto:  of 
right,  if  It  deem  the  exo'ctoe  of  the  power 
reasonable  and  proper,  grant  the  right  of 
way  to  a  railroad  operating  Its  line  Into 
other  territory,  without  a  compensation  in 
money,  but  fc»r  other  considerations;  In  the 
instant  case  the  council  has  granted  to  a 
railroad  company  a  right  of  way  througb 
certain  streets  for  the  purpose  of  operatlngr 
its  road  beyond  the  limits  of  the  city.  The 
grant  has  been  accepted,  and,  except  for  a 
viototion  of  its  terms,  it  to  Irrevocable.  Judg- 
ment affirmed. 
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STATE  T.  LBB  et  al.     (No.  11,496.)  * 
(Snpreme  Court  of  LonUiamu    March  26,1894.) 
CBimNAL  Law— Autrefois  Acquit— Hbvbkahob 

0»  TBtAI/—H0I(ICIUB— INDICTMENT. 

1.  Whenever  a  plea  of  avtrefois  acqnit  is 
demnrrable,  it  is  triable  by  the  judge,  and  not 
referable  to  the  jury. 

2.  The  allowance  of  a  sererance  of  trial  iB 
matter  within  the  discretion  of  the  judge,  ex- 
cept evidence  discloses  that  different  detend- 
aata  have  antagonistic  defenses. 

3.  An  indictment  may  be  fatally  defective 
qnoad  a  charge  of  murder,  and  perfectly  yood 
quoad  a  charge  of  manslaughter. 

(Syllabus  by  the  Court.) 

Appeal  from  district  court,  parish  of  De 
Soto;  W.  Pike  Hall,  Jndge. 

Leonard  Lee  and  others  were  indicted  for 
murder.  Lee  was  c6nyicted  of  manslaugh- 
tar;  the  other  defendants  were  discharged. 
Lee  appeala    Affirmed. 

Ooss  &  Parsons  and  C.  0.  Egan,  for  appel- 
lant M.  J.  Cunningham,  Atty.  Oen.,  J.  B. 
Lee,  Dlst  Atty.  (Scarborough  &  Carver,  of 
connsd),  tat  the  State. 

WATE3NS,  J.  Leonard  Lee  having  been 
Jointly  indicted  with  O.  B.  Adams,  Douglas 
Carpenter,  and  Bill  Adams,  for  the  murder 
of  Patria  Cordoway,  he  wa»  convicted  of 
manslaughta',  and  the  other  defMidants 
were  discharged.  From  this  verdict  and 
judgment  of  conviction  Lee  alone  appeals, 
relying  upon  an  assignment  of  errors  and 
three  bills  of  exception,  embracing  the  fol- 
lowing objections,  to  wit:  First,  that  the 
trial  oonrt  »red  in  overruling  his  plea  of 
autrefois  acquit;  second,  in  refusing  him  a 
new  trial  of  the  aforesaid  plea;  third,  in 
disallowing  him  a  severance  of  trial  from 
the  other  defendants:  and,  fourth,  in  over- 
ruling his  motion  in  arrest  of  judgment 

1.  The  plea  of  autrefois  acqnit  is  predicat- 
ed npon  a  previous  indictment  of  Leonard 
Lee  al<»ie  on  a  charge  of  the  murder  of  Tom 
Cordoway,  of  which  he  was  duly  acquitted 
on  the  day  previous  to  his  indictment  on  the 
instant  case  for  the  murder  of  Patria  Cor- 
doway. These  facts  appearing  on  the  face 
of  the  two  indictments,  the  controverted 
question  la  whether  this  plea  was  one  for 
the  judge  or  jury  to  decide;  and,  the  jndge 
having  decided  it,  defendant's  counsel  as- 
signs his  thus  deciding  as  error.  In  our 
opinion,  the  ruling  of  the  court  was  correct 
The  qnestlon  of  the  sufficiency  of  the  plea 
was  made  to  depend  solely,  in  the  court  be- 
low, ajKHt  the  recitals  of  the  two  indictments 
notwithstanding  some  other  testimony  was 
adduced,  thns  presenting  a  question  of  law. 
The  plea  was  filed  at  the  August  term  of 
the  court,  1893,  and  overruled.  There  was 
no  bill  of  exceptions  reserved  to  the  judge's 
mling.  The  court  was  adjourned  for  the 
term,  and  the  trial  of  the  cause  was  deferred 
nntU  the  February  term,  1894.    At  this  lat- 

'Bebearing  refused  April  9,  1894. 


ter  term  defendant's  counsel  filed  a  mo- 
tion t<x  a  new  trial  of  the  plea  of  autrefois 
acquit,  which  had  been  overruled  at  the 
previous  term,  assigning  as  error  therein 
that  the  question  was  for  the  jury,  and  that 
the  judge  had  decided  it  The  judge  re- 
fused to  entertain  the  motion,  on  the  ground 
that  his  first  ruling  was  correct,  and  defend- 
ant reserved  a  bill.  We  take  it  to  be  clear 
that  the  same  rule  obtains  with  regard  to 
the  allowance  vel  non  of  a  new  trial  of  a 
simple  motion  or  plea  as  of  a  new  trial  of 
the  merits  of  the  caus6;  and,  adhering  to 
that  rule,  we  cannot  reverse  the  decision 
of  the  trial  judge,  except  in  case  he  has  com- 
mitted a  manifest  error  to  the  Injury  of 
the  accused.  And  the  action  of  the  trial 
court  relative  to  a  new '  trial  cannot  be  ex- ' 
amined  by  this  court  nnlesa  it  is  broiight 
before  it  in  such  manner  as  to  present  an 
unmixed  question  of  law.     State  v.   Bass, 

11  La.  Ann.  478;  State  v.  Hooten,  16  La. 
Ann.  809;  State  v.  Giegor,  21  La.  Ann.  473; 
State  V.  Smith,  22  La.  Ann.  468;  State  v. 
Boww,  26  La.  Ann.  383;  State  v.  Washing- 
ton, 28  La.  Ann.  129;  State  v.  White,  35  La. 
Ann.  96.  Taking  up  the  question  as  we 
find  it  in  the  record,— an  unmixed  question  of 
law,— and  applying  the  precepts  of  our  jurls- 
prudoice  thereto,  it  is  clear  that  the  de- 
fendant's plea  of  autrefois  acquit  was  cor- 
rectly submitted  to  the  trial  judge,  and 
disposed  of  by  blm,  in  the  first  instance; 
and  hence  the  view  that  was  entertained 
by  the  judge  on  the  application  for  a  new 
trial  of  the  plea  was  correct  also.  In  State 
r.  Shaw,  6  La.  Ann.  342,  it  was  held  that 
"when  the  plea  of  autrefois  acquit  shows 
on  its  face  that  the  ofFense  pleaded  was  not 
the  same  of  which  the  prisoner  was  before 
acquitted,  the  plea  may  be  demurred  to, 
and  It  is  not  necessary  to  submit  it  to  a 
jury;"  dtlng  Hite  v.  State,  9  Yerg.  357.  In 
State  T.  Helveston,  38  La.  Ann.  314,  it  seems 
that  the  plea  of  autrefois  acquit  was  de- 
murred to  by  the  state*  tried  by  the  judge, 
and  sustained,  and  from  the  judgment  the 
state  appealed.  But  this  court,  not  doubting 
the  jurisdiction  of  the  trial  Judge  to  enter- 
tain the  plea,  reversed  his  finding  on  the 
ground  "that  the  ofFenses  charged  in  the  two 
informations  are  not  the  same,"  etc.  In 
thus  demurring  the  state  in  that  case  fol- 
lowed the  common-law  practice,  for  It  is 
stated  by  Mr.  Bishop  to  be  the  rule  that, 
"if  the  plea  is  inadequate  In  form,  or  if 
the  two  indictments  are  such  that  the  otTen- 
ses  cannot  be  the  same,  the  prosecuting  offi- 
cer demurs."  1  Blsh.  O.  Proc.  S  817.  And 
the  purport  of  our  decision  in  the  recent 
case  of  State  v.  Williams,  45  La.  Ann.  936, 

12  South.  932,  is  that  this  is  a  correct  rule, 
and  is  to  be  followed.  Mr.  Wharton  an- 
nounces a  like  doctrine.  Whart.  Cr.  PL  {{ 
482,  484.  Looking  Into  the  defendant's  plea 
of  autrefois  acquit  filed  in  the  instant 
case,  we  find  it  to  be  alleged  that  he  had 
theretofore  been  Indicted,  tried,  and  acqult- 
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ted  of  the  murder  of  Tom  Cordoway,  refer- 
ring to  the  cause  by  title  and  number,  and 
averring  that  the  crime  therein  charged 
ag.iinst  him  is  Identically  the  same  as  that 
fnr  irblch  he  is  prosecuted  in  the  indictment 
ffl  the  Instant  casa  But,  looking  Into  the 
indictment  in  the  instant  case,  we  find  the 
charge  against  the  defendant  to  be  the  mur- 
der of  Patrla  Cordoway.  The  two  indict- 
ments are  /;omponent  parts  of  the  plea;  and, 
considering  them  in  connection,  it  is  evident 
that  the  plea  was  demurrable^  as  the  crimes 
charged  were  not  the  same.  As  this  court 
bad  occasion  to  say  in  quite  a  similar  case: 
"The  corpus  delicti  In  each  [case]  is  in  every 
respect  distinct  and  Independent."  State  v. 
Vines,  34  La.  Ann.  1079. 

2.  This  point  of  objection  being  necessa- 
rily Involved,  in  principle  as  well  as  in  fact, 
with  the  first  one,  the  two  were  taken  to- 
gether, and  disposed  of  at  one  and  the  same 
time. 

3.  The  defendant  Lee  filed  a  motion  pray- 
ing for  a  severance  of  trial  from  bis  code- 
fendants,  on  the  ground  mainly  that  his  de- 
fense was  contradictory  of  those  of  the  other 
defendants  (one  .of  the  defendants  having  (xx 
a  fwmer  trial  made  statements  implicating 
bim  as  a  particlps  crlminls  in  the  homicide); 
and,  the  trial  Judge  having  declined  to  award 
the  severance,  be  reserved  a  bill  of  excep- 
tions. It  Is  stated  by  the  Judge  as  a  reason 
why  he  had  refused  the  application  "that 
no  sufficient  ground  tot  the  severance  was 
shown.  The  district  attorney  states  In  his 
evidence  on  the  trial  of  the  motion  that  he 
would  otter  no  confession  of  either  of  the 
four  defendants  indicted  as  principals  in 
which  either  of  the  others  was  involved,  and 
this  was  strictly  adhered  to  throughout  the 
trial,"  etc.  The  general  rule  is  that  persons 
lointiy  indicted  are  not  entitled  to  a  sever- 
ance of  trial  as  matter  of  right,  thongb  the 
trial  judge  may,  in  the  exercise  of  his  dis- 
cretion, grant  a  severance.  State  v.  Leon- 
ard, 6  La.  Ann.  420;  State  v.  Cazeau.  8  La. 
Ann.  109;  1  Blsh.  Or.  Proc.  I  1018;  Whart 
Cr.  PL  {  309.  It  is  proper  for  the  Judge  to 
grant  a  severance  in  case  the  confession  of 
one  jointly  indicted  may  implicate  both,  in 
case  the  prosecution  intends  to  offer  same  on 
the  triaL  1  Blsh.  Cr.  Proc  {  1019;  Whart 
Cr.  PL  S  310.  It  appears  that  the  district  atr 
tomey  directed  the  evidence  on  the  part  of 
the  state  to  this  exception,  disclosing  his  In- 
tention to  be  not  to  make  use  of  any  such 
confession  on  the  trial  as  the  defendant  ap- 
prehended, and  it  was  on  that  testimony  the 
trial  Judge  rested  his  declination  to  grant  a 
severance;  and  it  is  quite  apparent  that  he 
In  no  wise  abused  his  discretion  in  refus- 
ing it  The  question  that  is  raised  for  deci- 
sion on  the  motion  In  arrest  of  Judgment  is— 
file  indictment  charging  the  defendant  Lee 
Jointly  with  several  other  persons  with  the 
murder  of  Patrla  Cordoway,  and  the  aver- 
ment th^eof  being  that  the  several  parties 
"did  wlllfnily,  feloniously,  and  of  his  malice 


aforediought,  kill  and  murder  Patrla  Cordo- 
way"—whether  the  indlctm^tt  is  fatally  de- 
fective in  a  matter  of  substance  because  the 
singular  pronoun  "his"  was  employed,  repre- 
senting only  one  of  the  several  persons  ac- 
cused. The  trial  Judge  assigns  the  following 
reasons  why  he  declined  to  entertain  de- 
fendant's motion,  viz.:  "While  the  indlct- 
m&at  is  not  good  for  murder,  it  is  good  for 
manslaughter,  for  which  [crime]  the  defend- 
ant is  convicted;  and  he  is  without  Interest 
to  Inquhre  as  to  its  sufBclency  for  murdrar, 
since  he  Is  acquitted  of  that  [crime]."  It  Is 
evident  that  the  judge's  ruling  was  c(Nrrect 
Had  all  the  parties  been  convicted,— or,  pos- 
sibly, if  any  one  of  them  bad  been,— the  in- 
dictment would  have  been  held  bad,  on  the 
authority  of  State  t.  Jones  (La.)  14  South. 
218,  the  doctrine  of  which  case  we  unheal- 
tatingly  affirm.  The  case  appears  to  have 
been  correctly  disposed  of  in  the  court  be- 
low. Judgment  affirmed. 


(4t  La.  Ann.  MT) 
STATE)  V.  SAINTES.     (No.  11,IS27.)> 
(Supreme  Court  of  Louisiana.     April  23,  1894.) 
JiTBT— Motion  io  Quash  VsirntB. 
In  the  absence  of  lome  di&rge  of  fraud 
or  wrong  committed  in  the  drawing  or  the  sum- 
moning of  the  general  venire  of  farora,  which 
would  work  great  and  irreparable  injair,  a  mo- 
tion to  qnaali  and  set  the  venire  aside  cannot 
prevalL 
(Syllabus  by  the  Court) 

Appeal  from  district  court,  parish  of  Iberia; 
Pellx  Voorhies,  Judge. 

Ben  Salutes  was  convicted  of  murder,  and 
appeals.    AfBrmed. 

Edward  Simon  and  L.  O.  Hacker,  for  ap- 
pellant M.  3.  Cunningham,  Atty.  Gen.,  and 
R.  F.  Broussard,  Dist  Atty.,  for  the  State. 

WATKINS,  J.  The  defendant  appeals 
from  a  Judgment  and  verdict  convicting  him 
of  murder,  without  capital  punishment  and 
a  sentence  to  imprisonment  at  hard  labor, 
for  life.  The  errors  assigned  are  (1)  that  the 
trial  Judge  Improperly  overruled  the  defend- 
ant's motion  to  quash  the  general  venire; 
(2)  that  he  declined  to  grant  him  a  new  trial; 
and  (3)  that  be  improperly  refused  to  Bustaid 
his  motion  in  arrest  of  judgment  To  each  of 
the  several  rulings  of  the  Judge,  the  defend- 
ant's counsel  reserved  a  bill  of  exceptions. 

1.  The  first  bill  of  exceptions,  in  point  of 
time  as  well  as  of  importance,  is  that  which 
relates  to  the  defendant's  motion  to  quash 
the  venire.  From  the  record,  it  appears  that 
on  the  first  day  of  the  jury  term  of  court  the 
defendant's  counsel  filed  a  motion  to  quash 
the  general  venire  of  junMB  which  had  been 
summoned  for  the  term,  for  the  following 
reasons,  to  wit:  That  the  said  venbe  is 
lUegaL  null,  and  void,  because  the  order  oC 
court  under  which  said  venire  was  drawn 
directed  the  jury  commissioners  to  draw 
same  for  the  third  Monday  of  February,  Uk> 

'  Behearing  denied. 
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■tead  of  which,  and  without  autbcxlty  of 
law,  the  said  Jury  was  drawn  for  the  fourth 
Monday  of  February.  The  facts  are  that 
there  was  a  general  order  of  court  fixing  the 
February-March  term  for  the  third  Monday 
of  February,  annually,  and  the  Jury  com- 
missioners selected,  and  caused  to  be  sum- 
moned, a  Jury  for  the  fourth  Monday  of 
February,  instead;  and  the  consequence  was 
that  when  the  court  convened,  on  the  third 
Monday,  there  was  no  Jury  in  attendance, 
and  the  grand  Jury  could  not,  for  that  rea- 
son, be  Impaneled  on  that  day,  as  the  law 
directs.  Act  No.  44  of  1877,  of  the  regular 
session,  under  authority  of  which  the  Jury 
commissioners  acted,  In  drawing  the  Jury, 
governs  the  case;  and  we  need  look  into  no 
otho'  authority,  as  its  terms  are  clear.  It  pro- 
vides "that  it  shall  not  be  sufSclent  cause  to 
challenge  the  general  venire,  or  set  aside  the 
venire,  drawn  for  any  term  •  •  •  because 
of  any  other  defect  or  irregularity  than  in 
the  manner  of  drawing  the  Jury  as  above 
provided,  and  no  such  defect  or  irregularity 
In  the  drawing  thereof  or  in  the  summoning 
of  the  Jury  shall  be  sufflcient  cause,  if  it 
aiiall  not  appear  that  some  fraud  has  been 
practiced,  or  some  great  wrong  committed 
in  the  drawing  and  summoning  of  the  Jury, 
that  would  work  a  great  and  irreparable  in- 
jury." Sectl<»i  10,  Act  No.  44  of  1877  (reg^ 
nlar  session).  On  the  face  of  this  statute, 
there  is  no  merit  in  the  defendant's  motion, 
inasmuch  as  it  contains  no  suggestion  of 
fraud  or  wrong  having  been  committed  by 
the  Jury  commissioners  In  the  selection  and 
drawing  of  the  venire.  The  Judge  a  quo  cor^ 
rectly  overruled  the  motion. 

2.  The  second  bill  of  exceptions  relates  to 
the  refusal  of  the  Judge  to  grant  the  defend- 
ant a  new  trlaL  The  grounds  of  the  motion 
for  new  trial  are  the  following,  viz.:  (1) 
That  the  verdict  Is  contrary  to  law  and  evi- 
dence; (Z)  that  the  presumption  of  malice 
which  attaches  to  the  homicide  alleged  In 
this  case  was  entirely  destroyed  by  the  evi- 
dence; (3)  that  the  Jury  entirely  misappre- 
hended the  evidence;  (4)  that  in  point  of  fact 
the  trial  In  this  case  was  illegal,  in  that  the 
grand  Jury  who  pretended  to  have  found  the 
bill  of  indictment  had  no  legal  existence  or 
authority;  (5)  that  after  evidence  had  been 
adduced  on  the  trial,  and  the  Jury  had  been 
closeted  by  order  of  the  court,  the  deputy 
sheriff  in  charge  of  said  Jury  did  actually 
and  Illegally  participate  with  the  said  Jury  in 
their  discussion  of  the  merits  and  evidence, 
which  influenced  said  Jury  in  their  conclu- 
sions, and  said  action  oonstitates  misconduct 
on  the  part  of  the  Jury  which  authorizes  their 
verdict  to  be  set  aside.  As  the  first  three 
fpnmndB  of  the  motion  relate  to  matters  of 
evidence,  this  court  has  no  powo'  or  Juris- 
diction to  examine  them,  no  question  of  law 
being  thereon  raised.  On  the  fourth  ground, 
our  conclusions  on  the  motion  to  quash  the 
general  venire  are  conclusive,  the  objection 
to  the  Jury  being  the  sam&  On  the  fifth 
v.l580.no.7— 11 


ground,  evidence  was  taken  (the  deputy  sher- 
iff and  each  of  the  petit  Jurors  testifying), 
but  not  a  word  of  testimony  was  adduced 
In  support  of  the  statement  that  the  deputy 
sherifT  in  charge  of  the  Jury  participated  In 
the  deliberations  of  the  Jury.  On  the  con- 
trary, all  of  them  testify,  with  one  accord, 
that  the  case  had  not  been  submitted  at  the 
time  of  the  occurrence  specified,  and  not  a 
word  of  conyersatlon  occurred  between  the 
deputy  sheriff  and  any  member  of  the  Jury 
In  reference  to  the  trial  of  the  cause.  We  do 
not  think  there  can  be  any  doubt  of  the  cor- 
rectness of  the  ruling,  and  refusal  of  the 
Judge  to  grant  the  defendant  a  new  trial,  on 
the  showing  made. 

3.  The  motion  in  arrest  of  Judgment  was 
evidently  filed  ex  Industrla,  as  it  is  grounded 
on  the  same  objections  to  the  grand  Jury 
that  were  examined  and  disposed  of  in  treat- 
ing of  the  defendant's  motion  to  quash  the 
venire,  and  his  motion  for  a  new  trial;  and, 
of  course,  this  is  not  good  in  arrest  of  Judg- 
ment 

The  defendant's  objections  are  unavailing. 
Judgment  afilrmed. 


(4t  La.  Ann.  861) 

CITT  OF  NEW  ORLEANS  v.  BOARD  OF 

ADM'BS  OF  TULANE  EDUCATIONAL 

FUND.  (No.  11,523.) 

(Supreme  Court  of  Loaiaiaiui.     May  7,  1884.) 

SPBOmO  FSBTOBMAItOB— CiTIBS— POWXBS  OF 

Matok. 

1.  The  board  of  administrators  of  the  Uni- 
versity of  Lonisiana,  having  contracted  and 
agreed  with  the  city  of  New  Orleans,  for  a  fair 
and  adequate  consideration,  to  educate  five  boys 
of  indigent  parents,  to  be  appointed  annnaUy 
from  the  public  schools  of  the  city  of  New  Or- 
leans, said  admlnistratora  and  their  successors 
and  assigns  can  be  kept  to  their  agreement,  and 
held  bound  to  accept  and  educate  the  desig- 
nated number  of  boys  of  indigent  parents  when 
properly  appointed. 

2.  The  mayor  of  the  dty  is  incapacitated 
to  enter  into  any  act  of  compromise,  and  bind 
the  city  thereby,  nnless  specially  anthoriced  by 
competent  authority;  and  he  cannot,  by  acUng 
under  such  a  compromise,  estop  the  assertion 
of  the  city's  legal  rights. 

(Syllabus  by  the  Oonrt) 

Appeal  from  civil  district  court,  parish  of 
Orleans;  Nicholas  H.   Rlghtor,  Judge. 

Bill  by  the  city  of  New  Orleans  against 
the  board  of  adiuinlstrators  of  the  Tulane 
Educational  Fund  for  specific  performance. 
Judgment  for  plalntlfF,  and  defendants  ap- 
peaL    Affirmed. 

James  McConn^  and  Edgar  H.  Farrar, 
for  appellants.  B.  A.  O'SnUlvan,  Oily  Attj^., 
for  appellee. 

WATKINS,  J.  The  object  of  this  salt  Is  to 
obtain  the  enforcement  of  an  alleged  con- 
tract which  the  defendants  entered  into  to 
educate  five  boys  of  indigent  parents,  to  be 
appointed  annually  from  the  public  schoola 
of  the  city  of  New  Orieans;  that  is  to  say, 
to  ooeroe  the  said  administrators  to  receive 
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annually  five  cadets,  to  be  appointed  by  the 
mayor,  and  to  give  them  the  regular  course 
of  education  established  by  that  institution. 
It  Is  alleged  that  the  consideration  of  said 
contract  was  the  remission  on  the  part  of  the 
city  of  the  taxes  assessed  against  the  prop- 
erty f<»:merly  known  as  the  "Mechanics'  In- 
stitute" for  several  years,  so  as  to  enable  the 
then  University  of  Louisiana  to  purchase  the 
same  for  educational  purposes.  It  is  further 
alleged  that  by  an  act  of  the  legislature  ad- 
ditional powers  were  conferred  upon  said 
university,  and  "In  recognition  of  the  benev- 
olent acts  and  munificent  gifts  of  Paul  Tn- 
lane  the  corporate  name  of  the  University  of 
Louisiana  was  changed  to  the  Tolane  tFnl- 
verslty  of  Louisiana,  and  created  In  lieu  and 
stead  of  the  state  board  of  administrators 
of  the  University  of  Louisiana,  the  board 
of  administrators  of  the  Tulane  Educational 
Fund."  It  Is  further  alleged  that  demand 
was  made  by  the  mayor  of  the  city  upon 
the  defendant  administrators  to  receive  five 
boys,  to  be  by  him  appointed,  annually,  in 
conformity  to  the  aforesaid  contract  (nam- 
ing the  five  boys  to  be  by  him  appointed), 
and  that  said  demand  was  by  the  defendant 
administrators  refused.  PlaintlfTs  prayer 
for  judgment  conforms  to  the  allegation  of 
its  petition.  The  defendants'  answer  avows 
their  willingness,  "as  provided  in  said  Ordi- 
nance No.  6767,  to  educate  five  boys  of  in- 
digent parents,  to  be  appointed  annually 
from  the  public  schools  by  the  mayor  and 
administrators  of  the  city  of  New  Orleans; 
meaning  thereby  that  there  shaJl  be  five 
scholarships  so  appointed,  the  vacancies  In 
which  are  to  be  filled  annually,  and  not,  as 
Illegally  claimed,  that  every  year  the  mayor 
Is  entitled  to  appoint  five  students,  who  are 
to  receive  free  education  at  the  hands  of 
this  board."  Further  answering,  they  aver 
"that  the  said  ordinance  was  the  subject  of 
contention  between  the  mayor  of  said  city 
and  board  of  administrators  of  the  Vn\ver- 
sily  of  Louisiana  as  to  what  the  rights  of 
the  mayor  were  under  the  said  ordinance, 
and,  after  much  discuBsion,  the  said  board, 
•  ••  on  the  14th  of  April,  1883,  adopted 
a  resolution  •  •  •  to  the  effect  that  the 
obligation  of  said  board  ectended  only  to 
furnishing  free  tuition  to  five  students,  and 
that  the  mayor  had  power  to  fill  all  vacan- 
cies occurring,  so  that  there  should  be  al- 
ways five  students  in  the  university  without 
cost,  and  .no  iuore.  That  on  the  10th  of  May, 
1883,  a  resolution  was  adopted  by  said 
board,  •  •  •  which  purported  to  be  a 
compromise  between  said  city  and  board  of 
administrators,  proposed  by  the  city  attor- 
ney, by  which  said  board  agreed  to  educate 
ten  (10)  boys  of  indigent  parents,  to  be  ap- 
pointed as  mentioned  In  said  Ordinance  6767, 
all  vacancies  to  be  filled  by  the  mayor;  it 
being  the  Intent  of  said  resolution  that  ten 
boys  should  be  so  educated  free  in  said  Uni- 
versity of  Louisiana,  the  term  of  tuition  to 
be  four  years."    TAe  defendants  further  aver 


and  represent  that  during  the  10  years  that 
have  intervened  between  the  date  of  the 
adoption  of  said  resolution  and  the  receipt 
of  the  mayor's  demand  of  date  May  10, 1892, 
the  selection  and  appointment  of  10  students 
have  been  made  in  accordance  with  the  afore- 
said compromise;  and  they  further  and  final- 
ly state  that,  "without  admitting  any  legal 
liability  In  the  premises,  and  with  full  res- 
ervation of  all  and  singular  their  legal  rights 
in  the  premises,  they  are  willing  that  ten 
students  should  continue  to  be  received  and 
educated  In  the  manner  and  according  to 
the  terms  of  said  compromise."  On  these 
Issues  the  following  judgment  was  pro- 
noimced  In  favor  of  the  plaintifF,  namely: 
"Declaring  the  contract  entered  Into  be- 
tween the  defendant  and  the  city  of  New 
Orleans  to  be  in  full  force  and  effect,  and 
commanding  the  said  board  to  receive  wlth- 
hi  thirty  days,  and  to  continue  to  receive 
each  and  every  year  thereafter,  five  boys, 
to  be  selected  under  said  contract  by  the 
mayor  of  New  Orleans,  and  to  retain  said 
boys,  yearly  appointed  as  aforesaid,  until 
their  collegiate  course  is  completed  under  the 
rules  and  regulations  of  the  said  university." 
From  this  judgment  defendants  prosecute 
this  appeal. 

It  is  evident  that  there  are  but  two  ques- 
tions for  our  consldetation:  First,  the  Im- 
port of  the  defendants'  original  contract; 
second,  the  effect  of  the  alleged  compromise. 
While  the  contract  is  found  in  a  proviso  at 
the  foot  of  the  ordinance,  yet  we  think  It 
but  right  that  we  should  reproduce  the  en- 
tire ordinance,  and  have  extracted  same 
from  the  defendants'  brief:  "Caty  Ordinance 
No.  6767.  Mayoralty  of  New  Orleans,  City 
HaU,  December  22d,  1880.  (No.  6767.  Ad- 
ministration Series.)  Whereas,  It  is  to  the 
interest  of  the  people  of  this  city  that  every 
faclllly  be  afforded  the  University  of  Louisi- 
ana for  increasing  Its  usefulness  and  fur- 
thering its  purposes  of  education  now  so 
well  begun  and  ably  conducted,  and  it  is 
represented  to  the  council  by  the  president 
of  the  board  of  administrators  that  more 
room  and  buildings  are  needed,  and  that  the 
building  known  as  the  "Mechanics'  Institute' 
is,  from  Its  location  and  construction,  the 
only  suitable  and  possible  addition  to  be 
bad;  whereas,  It  is  further  represented  by 
said  board  that  an  opportunity  now  offers 
by  which  they  can  obtain  every  right  and 
title  in  and  to  said  Mechanics'  Institute  for 
a  small  price,  but  that  they  are  prevented  or 
deterred  from  acting  because  of  certain  taxes 
claimed  by  the  city  of  New  Orleans  as  due 
by  the  Mechanics'  Society,  and  asserted  to 
be  an  Incumbrance  on  said  property;  and 
whereas,  said  taxes  are  only  due  for  such 
times  as  said  building  was  not  occupied  by 
the  society,  and  then  only  on  the  value  of  the 
parts  not  so  occupied,— inconsistencies  which 
would  greatly  reduce  the  said  taxes  as  they 
now  stand;  and  further,  considering  that  the 
partial  title  now  existing  In  the  state  has 
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prevented  and  will  forbid  tbe  subjection  of 
said  property  by  the  city  to  tbe  payment  of 
said  taxes  by  a  sale  or  other  conveyance,  in 
that  no  satisfactory  and  indefeasible  title 
can  be  made  to  a  purchaser:  Therefore: 
Section  1.  Be  It  ordained  by  the  mayor  and 
administrators  of  the  city  of  New  Orleans, 
in  council  convened,  that  any  tax  Uen,  priv- 
ilege, or  mortgage  heretofore  claimed  by  the 
city  of  New  Orleans  for  any  municipal  taxes 
assessed  on  the  Mechanics'  Institute  for  any 
and  all  years,  and  written  or  recorded  as 
bearing  on  the  property  known  as  the  'Me- 
chanics' Institute,'  be  relinquished,  canceled, 
and  annulled  as  to  said  property  whenever 
the  University  of  Louisiana,  through  Its 
board  of  administrators,  shall  hare  obtained 
foil  title  to  and  possession  of  said  property, 
and  to  this  end  the  mayor  is  instructed  to 
intervene  in  the  act  affecting  such  transfer 
of  title  and  giving  possession,  to  carry  out 
the  provisions  of  this  ordinance,  and  until 
said  intervention  and  act  has  been  completed 
said  taxes  and  privileges,  etc.,  shall  continue 
undisturbed:  provided,  nothing  herein  shall 
be  construed  as  relieving  the  Mechanics'  In- 
stitute from  its  obligations  for  said  taxes. 
Sec.  2.  Be  it  ordained,  etc.,  that  a  copy  of  the 
tiUe  to  said  board  of  administrators,  em- 
bodying the  Intervention  of  the  mayor  as 
aforesaid,  shall  be  furnished  the  administra- 
tor of  accounts  of  the  city  of  New  Orleans, 
and  the  same  shall  be  and  constitute  his  au- 
thority to  erase  and  annul  from  his  boolcs, 
and  from  those  of  the  recorder  of  mortgages, 
all  of  said  taxes,  privileges,  and  mortgages, 
so  far  as  they  affect  said  property  the 
Mechanics'  Institute:  provided, -that  the  said 
institute  binds  itself  to  educate  five  boys  of 
Indigent  parents,  to  be  appointed  annually 
from  the  public  schools  by  the  mayor  and 
administrators  of  the  city  of  New  Orleans. 
Adopted  by  the  council  of  the  dty  of  New 
Orleans,  December  21st,  1880." 

The  controverted  question  is  now,  as  It  has 
been  for  many  years  past,  as  to  the  correct 
interpretation  to  be  placed  upon  the  phrase, 
"to  educate  five  boys  of  Indigent  parents,  to 
be  appointed  annually,"  as  occurs  in  the  pro- 
viso to  Ordinance  6767.  Both  the  city  and 
the  administrators  have  given  their  respec- 
tive interpretations  thereof,  as  the  foregoing 
sketch  of  tbe  pleadings  discloses;  and,  tbe 
district  judge  having  accepted  that  of  the 
plaintiff  as  the  correct  one,  it  is  our  province 
to  determine  whether  his  opinion  was  erro- 
neous vel  non. 

The  Code  has  established  and  formulated 
certain  fixed  rules  tor  "the  interpretation  of 
agreements."  One  article  declares  that  'le- 
gal agreements  having  the  effect  of  law  upon 
the  parties,  none  but  the  parties  can  abro- 
gate or  modify  them.  •  •  •  (2)  That 
courts  are  bound  to  give  legal  effect  to  all 
such  contracts  according  to  the  true  intent 
of  all  tbe  parties.  (3)  That  .the  intent  Is  to 
be  determined  by  the  words  of  the  contract, 
when  these  are  clear  and  explicit  and  lead 


to  no  absurd  consequence."  Rev.  Civ.  C!ode, 
art  1946.  Another  article  declares  that  "the 
words  of  the  contract  are  to  be  understood, 
Uke  those  of  a  law,  in  the  common  and  usual 
slgniflcation,  without  attending  so  much  to 
grammatical  rules,  as  to  general  and  popular 
nae."  Id.  1946.  Another  article  declares 
that  "all  clauses  of  an  agreement  are  inter- 
preted, the  one  by  the  other,  giving  to  each 
the  sense  that  results  from  the  entire  act." 
Id.  1955.  Following  these  rules  for  inter- 
pretation of  agreements,  we  are  of  the  opin- 
ion that  the  Judge  a  quo  gave  a  correct  in- 
terpretation to  the  language  of  the  proviso 
of  the  ordinance.  The  intent  and  purpose 
of  the  parties  is  plainly  and  easily  discover- 
able from  "the  words  of  the  contract."  The 
obligation  of  the  defendant  was  "to  educate 
five  boys  of  indigent  parents,  to  be  appoint- 
ed annually  from  the  public  schools."  These 
words  mean  just  what  they  say,  "five  boys 
*  *  *  appointed  annually;"  and,  as  tbe 
courts  are  bound  to  give  legal  effect  to  all 
contracts  according  to  the  true  intent  of  the 
parties,  we  feel  bound  to  affirm  the  correct- 
ness of  the  ruling  of  the  district  Judge  in 
this  respect. 

With  reference  to  the  alleged  compromise 
that  it  set  up  by  the  defendants  as  a  mat- 
ter of  defense,  there  Is  nothing  said  in  tbe 
Judgment;  but  from  the  tenor  of  it  it  is  to 
be  presumed  that  he  disregarded  It,  as  he 
could  not  have  otherwise  arrived  at  the  con- 
clusions he  did  arrive  at.  The  following  is 
an  extract  from  the  minutes  of  the  board  of 
adminl8trat(M-s  of  the  University  of  Louis- 
iana of  March  28, 1883,  vis. :  "ESxtracts  from 
Minutes:  Extract  from  minutes  of  tbe  board 
of  administrators  of  the  University  of  Louis- 
iana, held  March  28th,  1883.  Present:  J. 
H.  Kennard,  and  Messrs.  Howard,  Macon. 
Labatt,  Lavillebeuvre,  Seymour,  Lafltte,  and 
Mayor  Behan,  constituting  a  quorum.  The 
president  stated  that  the  meeting  had  been 
called  at  the  request  of  the  mayor,  who 
wished  to  learn  exactly  the  agreement  con- 
cerning the  five  scholarships  in  the  academ- 
ical department  of  the  university  allowed 
the  city  of  New  Orleans.  Mr.  Mayor  Behan 
wished  to  know  whether  be  bad  the  right 
to  appoint  five  persons  to  scholarships  each 
year,  without  considering  whether  those  ap- 
Iiolnted  In  previous  years  remain  at  the  uni- 
versity or  not,  oe  whether  It  had  been  agreed 
that  not  more  than  five  persons  appointed 
by  the  dty  should  be  entitled  to  tuition  free 
at  any  one  time.  After  much  discussion, 
during  which  Mr.  Baldwin  entered  and  took 
his  seat.  It  was  decided,  upon  motion  of  Mr. 
Macon,  that  tbe  dedston  of  tbe  question 
should  be  postponed  until  tbe  original  resolu- 
tion of  the  board,  which  the  secretary  was 
unable  to  find,  granting  the  right  to  the  city, 
could  be  found.  Respectfully,  Chas.  B.  Staf- 
ford, Secretary."  The  following  is  an  ex- 
tract from  the  minutes  of  the  board  of  April, 
1883,  viz.:  "Be  it  resolved,  that  the  sense 
of  this  board  with  refer«ice  to  the  rights  of 
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the  dty  of  New  Orleans  to  the  appolntmoit 
of  free  students  to  the  University  of  Looisi- 
ana  Is  that  the  obligation  resting  on  the  nnl- 
Tersity  under  the  existing  ordinance  and 
agreement  ezt^ids  only  to  furnishing  tuition 
free  to  five  students;  that  the  mayor  has 
I>ower  to  fill  all  Tacancles  in  the  five  when- 
ever occurring;  the  true  intent  and  meaning 
being  there  shall  be  five  stud»its  In  the  uni- 
versity without  cost,  and  no  more.  Mr.  La- 
batt  and  Mayor  Behan  voted  against  the 
refsolutlon."  The  following  is  an  extract 
from  the  minutes  of  the  board  of  adminis- 
trators on  the  10th  of  May,  1883,  viz.:  "Ex- 
tract of  minutes  of  the  lx>ard  of  administra- 
tors of  the  University  of  Louisiana,  held 
May  10,  1883:  The  president  stated  that 
the  object  of  the  meeting  was  to  consider  the 
matter  of  dty  scholarships.  Judge  Een- 
nard  stated  that  he  had  a  conference  with 
the  city  attorney,  and  that,  to  save  the  uni- 
versity from  the  expenses  of  litigation,  he 
had  agreed  to  present  to  the  board  a  resolu- 
tion drawn  up  by  the  city  attorney,  with 
some  changes  agreed  to  by  the  same  per- 
sons, settling  the  mattor  by  compromise. 
The  president  then  read  the  motion,  which 
was  as  follows:  'Whoreas,  a  doubt  exists 
as  to  the  number  of  boys  It  Is  the  duty  of 
the  University  of  Louisiana  to  educate  at 
one  time  under  provisions  of  Ordinance  No. 
6767,  A.  S.,  and  as  it  is  for  the  best  Interest 
of  all  parties  that  the  same  should  be  amica- 
bly arranged,  and  that  equal  Jnstice  should 
be  done  both  to  the  university  and  to  the 
dty,  be  It  resolved  by  the  board  of  adminis- 
trators of  the  University,  of  Louisiana  that 
the  board,  etc.,  binds  and  obligates  them- 
selves always  to  educate  at  one  time  ten 
boys  of  indigent  parents,  said  boys  to  be  ap- 
pointed in  the  manner  pointed  out  in  the 
Ordinance  No.  6767,  aforesaid,  all  vacandes 
to  be  filled  by  the  mayor;  it  being  the  full 
intent  of  this  resolution  that  there  shall  be 
always  ten  boys  as  aforesaid  educated  free 
In  the  university  at  one  and  the  same  time, 
and  no  more;  the  term  of  tuition  to  be  four 
years;  said  students  to  be  subject  to  the 
same  rules,  what  admitted,  as  other  stu- 
dents.' Mr.  Baldwin  entered  while  the  mo- 
tion was  being  considered,  and  the  president 
restated  the  case.  Mr.  Lafltte  then  offered 
the  board  the  resolution  prepared  by  the 
dty  attorney.  Mr.  Lavlllebeuvre  seconded 
It,  and  it  was  unanimously  carried."  Tak- 
ing into  consideration  the  foregoing  proceed- 
ings and  resolnticms  of  the  board  of  adminis- 
trators, and  giving  to  them  the  full  weight 
and  force  to  which  they,  on  their  face  are 
entitled,  it  Is  our  opinion  they  do  not  evi- 
dence a  compromise,  for  the  main  reason 
that  they  were  ex  parte.  It  is  quite  true 
that  they  disdose  that  the  president  of  the 
board  of  administrators  had  an  interview 
with  the  dty  attorney  in  reference  to  city 
scholarships,  "and  that  to  save  the  univer- 
sity from  the  expense  of  litigation  he  had 
acreed  to  present  to  the  board  a  resolution 


drawn  up  by  the  dty  attorney,  with  some 
changes  agreed  to  by  the  same  person,  set- 
tling the  matter  by  compromise;"  bat  nei- 
ther the  proceedings  nor  the  resolution  of  the 
board  declare  that  the  dty  attorney  had  au^ 
thorlty  to  bind  the  city  in  any  manner,  or 
that  he  had  acted  on  the  request,  or  at  the 
suggestion  of  the  proper  dty  authorities  in 
so  doing.  And  the  proceedings  as  well  as 
the  resolution  show  that  it  was  the  resolu- 
tion of  the  board  of  administrators  alone 
that  construed  their  previous  contract,  with- 
out the  sanction  or  concurrence  of  the  dty; 
and  it  Is  therefore  not  binding  on  the  city  as 
a  compromise. 

The  defendants'  counsel  invites  our  atten- 
tion to  their  willingness  to  recdve  and  edu- 
cate five  boys  of  indigent  parents,  as  stipu- 
lated In  the  Ordinance  6767,  and  refer  to  the 
altered  phraseology  of  the  Ordinance  No. 
7050,  adopted  January  3,  1882.  It  is  as  fol- 
lows, to  wit:  "Ordinance  7050:  Be  it  re- 
solved, that  the  mayor  is  hereby  authorized 
to  select  and  appoint  said  five  cadets  from 
among  the  deserving  boys  or  lads  attending 
the  public  schools  of  the  dly  of  New  Or- 
leans. Adopted  January  8,  1882."  That 
ordinance  did  not  and  could  not  alter  the 
tetvaa  of  the  prior  ordinance  and  the  con- 
tract made  undor  it  in  any  respect  Under 
this  last  ordinance  the  appointing  power 
was  conferred  upon  the  mayor  alone,  in  lien 
of  the  mayor  and  administrators  of  the  city; 
but  it  did  not  relieve  the  maycar  from  the 
duty  of  making  selections  of  appointees 
from  those  boys  who  have  indigent  parents, 
the  language  of  this  ordinance  being,  "to  se- 
lect and  appoint  said  five  cadets."  It  Is  of 
equivalent  import  We  do  not  regard  it  of 
any  special  consequence  that  the  mayor  acted 
on  the  faith  of  the  alleged  compromise,  and 
annually  appointed  the  number  of  boys 
therein  designated.  The  city  could  be  no 
more  bound  or  estopped  by  the  ex  parte  ac- 
tion of  that  officer,  in  this  respect,  than  in 
attempting  to  ^ect  a  compromise,  <x  In  as- 
senting to  it  aft»  it  was  made  as  stated. 
Judgment  affirmed. 


(46  La.  Ann.  806) 
BOABD  OB"  HEALTH  v.  MAGINNIS  COT- 

TON  MILLS.     (No.  ll^L) 

(Snpreme  Court  of  Louisiana.     Dec.  4,  1893.) 

APPSii<— Beoubitt  vor  Costs— Abatbhbnt  or 

NUISWOB— iNJUHCnOH. 

On  Bnle  on  Clerk. 

The  board  of  health  having  failed  to 
show  that  it  comes  within  the  statute  exempt- 
ing the  state  from  furnishing  security  for  costs 
in  the  conrta  of  this  state,  a  rule  taken  in  ita 
behalf  upon  the  clerk  of  this  court,  requiring 
him  to  file  a  transcript  without  first  fumishine 
the  security,  or  making  the  cash  deposit  re- 
quired by  the  rules  of  this  court,  will  be  dis- 
diarged. 

On  the  Merits. 

1.  The  nuisance  chaned,  if  it  exists  at  all, 
is  of  that  character  which  should  be  abated. 
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2.  A  civil  action  on  behalf  of  the  public 
will  lie  if  the  nuisance  is  public. 

8.  A  nuisance  per  se  may  be  abated  which 
affects  the  health,  and  under  proper  limitations 
and  restrictions  a  writ  of  Injunction  ma/  be 
Issued. 

4.  The  functions  of  that  writ  in  behalf  of 
the  public  should  only  be  ezerdsed  on  the  broad 
grounds  of  preventing  irreparable  injniT>  inter- 
minable litiinition,  ana  the  protection  of  a  pub- 
lic right.  Their  exercise  is  subject  to  the  same 
perils  and  liabilities  as  an  individnal  if  the 
thinir  abated  is  not  in  fact  a  nuisance. 

6.  The  plaintiff  has  alleged  a  nnisance  per 
se.  For  the  trial  of  an  exception  of  no  cause 
of  action  the  facts  are  necessarily  admitted. 

6.  ^e  right  to  the  writ,  at  this  point  of 
the  case,  is  uown  on  the  face  of  the  papers, 
and  therefore  the  injunction  is  reinstated  for 
further  proceedings. 
(Syllabus  by  the  Court) 

Appeal  from  dvO  district  court,  parish  of 
Orleans;   George  H.  Theard,  Judge. 

Bill  by  the  board  of  health  against  the 
Maglnnis  Cotton  Mills.  '  From  a  decree  r»- 
fusing  an  injunction,  plaintiff  appeals.  Re- 
Tersed. 

Frank  McGloin,  for  appellant  Oilmore  & 
Baldwin,  for  appellee. 

On  Rule  Taken  against  Clerk  of  Snpreme 
Court 

WATKINS,  3.  On  motion  of  the  counsel 
of  the  board  of  health  as  appellant  a  rule 
was  granted  upon  the  clerk  of  this  court  to 
tibaw  cause  why  its  appeal  should  not  be 
filed  without  making  the  cash  deposit  re- 
quired of  other  parties  litigant,  because  the 
board  of  health,  acting  in  the  interest  of  the 
state  and  its  people,  is  entitled  to  litigate  In 
the  courts  of  this  state  without  the  pay- 
meat  of  costs.  In  answer  to  the  role  the 
derk  avers  that— First,  there  is  no  law  of 
this  state  which  exempts  the  plaintiff  in 
rule  from  making  the  deposit  required  by 
the  roles  of  this  court ;  second,  nor  is  there 
any  law  of  this  state  which  reUeves  the 
plaintifl  In  rule  from  the  payment  at  clerk's 
costs  incurred  in  this  ooiurt  Under  the 
law  the  clerk  of  this  court  is  entitled  to  de- 
mand and  receive  fees  which  are  fixed. 
Ker.  St  I  7Sa  Under  the  rules  of  this 
court  the  party  applying  for  the  filing  of  a 
transcript  in  a  cause  in  this  court  must  first 
tender  to  the  clerk  his  bond  and  security,  or 
make  a  deposit  of  920.  Rule  2.  The  conten- 
tion of  plaintiff  In  rule  that  the  board  of 
health,  bdng  a  part  of  the  machinery  of  the 
state  government,  cannot  for  that  reason, 
be  required  to  pay  costs,  or  furnish  security 
for  costs,  is  applicable  with  equal  force  to 
every  municipal  and  parochial  corporation 
in  the  state;  they  constituting  a  part  of  the 
machinery  of  the  state  government  also. 
The  law  exempts  the  state  from  furnishing 
security  tor  cost,  but  the  exemption  must 
be  strictly  construed;  the  language  of  the 
statute  being  that  "no  court  of  this  state, 
nor  officer  thereof,  shall  demand  of  the 
state,  or  of  the  attorney  general,  any  se- 
cnritjr  f<Mr  costs,  or  advance  costs,"  etc.   Act 


1884,  No.  65,  {  1.  Oounsel  for  appellant  has 
referred  us  to  the  following  cases  as  sup- 
porting the  theory  of  plaintiff  in  rule^  viz.: 
State  V.  Taylor,  84  La.  Ann.  078;  Succession 
of  Townsend,  40  La.  Ann.  66,  8  South.  488; 
State  V.  Succession  of  Taylor,  83  La.  Ann. 
1270.  In  the  first  case  dted  the  court  said: 
"By  special  legislation,  all  costs  incurred  in 
criminal  prosecuti<«s  are  to  be  i>ald  by  the 
respective  parishes  in  which  the  offense 
charged  may  have  been  committed.  Rev. 
St  {  1042.  Hence  it  would  be  a  more  than 
idle  ceremony  to  exact  of  the  state  security 
for  costs  which  are  not  chargeable  to  her. 
'It  is  well  settied  in  American  jurispru- 
dence that  the  soverdgn  never  pays  costs.' 
This  doctrine,  which  is  essential  to  our 
system  of  government  was  recently  rec- 
ognized by  us  in  the  case  of  the  State  v. 
Succession  of  Taylor,  88  La.  Ann.  1271." 
The  same  principle  was  recognized  in  Suc- 
cession of  Townsend,  40  La.  Ann.  66,  8 
South.  488;  and  f<dlowed  in  State  v.  Laza- 
rus, 40  La.  Ann.  856,  6  South.  289.  It  is  the 
duty  of  plaintiff  in  rule  to  make  out  a  clear 
case  of  exemption  from  the  rule  of  law  ap- 
plicable to  other  litigants;  but  this  it  has 
not  done,  and  its  rule  must  be  discharged. 
It  Is  therefore  ordwed,  adjudged,  and  de- 
creed that  the  plaintiff's  rule  be  discharged, 
at  Its  costs. 

On  the  Merits. 

(April  23,  1894.) 

BRBAUX,  J.  This  was  an  application  for 
a  writ  of  injunction  directed  to  the  defend- 
ant The  petition  of  the  board  of  health  in 
substance  sets  out  that  the  Maglnnis  Cot- 
ton Mills  maintains  issues  or  outiets  from  the 
privies  and  cesspools  of  its  large  factory  into 
the  public  gutters  of  the  dty;  that  through 
these  outlets  from  the  privies,  cesspools,  or 
water-dosets  upon  its  property  to  the  public 
gutters  there  flows  foecal  and  other  offensive, 
dangerous,  and  injurious  matter,  to  the  peril 
and  detriment  of  public  health,  and  the 
inconvenience  of  the  public;  that  these  is- 
sues or  outiets  are  a  nuisance,  to  abate  which 
an  injunction  should  issue.  Petitioner  al- 
leges that  it  has  (»:dered  and  enjoined  the 
defendant  to  dose  these  outiets;  that  the 
defendant  refuses  to  comply,  and  has  ig- 
nored the  notice  served.  The  plaintiff  avers 
that  It  is  specially  charged  with  the  protec- 
tion and  preservation  of  public  health,  and 
the  removal  of  causes  exposing  the  health 
of  the  inhabitants;  that  the  dty  of  New  Or- 
leans has  prohibited  the  use  of  any  issue  or 
other  communication  leading  offensive  mat- 
ter from  privies,  water-dosets,  or  cesspools 
Into  the  public  streets  or  gutt^ra  The  first 
of  these  ordinances  in  date  copied  in  the 
transcript  ordains  that  privies  sbaU  be  so 
constructed  as  not  to  have  any  outiet  on  any 
street,  way,  yard,  or  place,  and  that  any 
person  violating  the  section  shall  be  liable 
to  a  fine  not  to  exceed  920,  and  the  court 
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shall  <nrder  the  privy  to  be  reconstmcted  in 
accwdance  wltb  the  speciflcatioiis  contained 
In  the  ordinance,  and  in  case  of  noncompli- 
ance the  party  at  fault  shall  be  subject  to 
another  penalty,  not  exceeding  $20,  and  it 
is  also  ordained  that  the  board  of  health  may 
have  the  work  done  required  by  the  ordi- 
nance, and  recover  the  expense  from  the 
person  not  complying,  in  any  court  of  com- 
petent jurisdiction.  This  ordinance  -was 
amended,  and  the  spedflcations  for  building 
privies  were  changed  and  enlarged,  so  that 
the  system  shall  apply  to  factories  and  other 
establishments  in  which  a  large  number  of 
workmen  are  employed.  The  i>enaltie3  fixed 
in  the  original  ordinance  were  affirmed  in 
the  amended  ordinance.  The  plaintifr  al- 
leges that  it,  the  board  of  health,  also,  in 
addition,  and  for  reasons  similar  to  those 
that  moved  the  city  of  New  Orleans,  pro- 
hibited the  establishment  or  use  of  the  issues 
or  communications  of  wliich  it  complains. 
To  the  petition  of  the  plalntifF,  exceptions  of 
no  cause  of  action,  and  to  the  jurisdiction  of 
the  court  ratione  materiae,  were  filed.  IHie 
exception  of  no  cause  of  action  only  is  argued 
in  tbis  court  This  exception  was  main- 
tained by  the  judge  of  the  district  court 

The  nuisance  being  denounced  by  ordi- 
nances of  the  city  of  New  Orleans,  and  a 
penalty  provided  against  those  who  com- 
mitted the  nuisance,  it  is  contended  that  a 
writ  of  injunction  should  not  issue,  and  that 
the  authority  seeking  to  abate  the  nuisance 
must  find  procedure  in  the  statute  itself. 
The  board  of  health,  by  Act  No.  14  of  1870, 
was  invested  by  the  state  with  the  power 
of  removal  of  "any  substance,  matter  or 
thing  which  they  may  deem  detrimental  to 
health."  It  was  also  authorized  to  adopt 
sanitary  ordinances,  and  to  fix  penalties  for 
their  enforcement  By  Act  No.  80  of  1877 
the  board  was  given  power,  on  the  concur- 
rence of  the  city  council,  to  provide  for,  pro- 
tect and  preserve  by  adequate  means  the 
health  and  salubrity  of  the  dty  of  New 
Orleans,  and,  with  the  consent  of  the  coun- 
cil. Incur  reasonable  expenses  to  that  end. 
This  act  contains  the  following  section: 
"This  act  shall  not  be  construed  so  as  to 
deprive  the  board  of  health  of  any  powers 
or  authority  it  has  under  existing  laws." 
Section  6  of  the  same  act  provides  that  the 
"board  shall  In  any  suit  or  proceeding  in 
which  it  may  be  a  party  obtain  all  writs, 
appeals  or  oOx&:  process  without  being  com- 
pelled to  furnish  bond."  The  plaintiff  and 
the  <Aty  coimcll  cooperated  in  adopting  the 
first  ordinance.  No.  4077.  The  amended  city 
ordinances  were  passed  by  the  dty  council. 
The  plaintiff  seeks  to  abate  an  alleged  nui- 
sance by  injunction,  and  not  by  the  collection 
of  a  fine,  or  the  removal  of  the  cause  of 
nuisance,  by  the  commissioner  of  streets,  in 
accordance  with  authority  conferred  for  such 
removal.  The  authority  to  enforce  the  or- 
dinance by  imi>oslng  a  fine,  the  board  con- 
tends, is  too  limited  to  prove  of  any  service, 


and  It  Is  urged  that  the  first  fine,  which  may 
be  much  less  than  the  limit.  Is  imposable 
only  once,  for  building  a  privy  in  violation 
of  spedflcationB;  and  the  second  fine,  Im- 
posable only  once,  may  be  Imposed  for  fail- 
ing to  obey  the  order  to  reconstruct  the 
work,  and  make  it  comply  with  the  ordi- 
nance. It  is  also  argued  in  behalf  of  plaintiff 
that  the  jurisdiction  of  the  recorder's  court 
does  not  Indude  jurisdiction  ovot  all  rem- 
edies needful  to  enforce  these  ordinances, 
and  to  secure  prohibition  from  their  viola- 
tion that  will  prove  effective.  The  defend- 
ant argues,  through  counsel,  that  there  is 
adequate  remedy  by  statute,  and  that  an  In- 
junction should  not  "be  granted  to  restrain 
an  alleged  nuisance."  In  weighing  the  dif- 
ferent grounds  of  attack  and  defense,  it  sug- 
gests Itself  that  the  nuisance  is  no  longer  an 
"alleged  nuisance."  In  the  present  condition 
of  the  case,  for  the  purpose  of  the  trial  of 
the  issues  on  the  exception  of  the  defendant, 
the  nuisance  is  necessarily  admitted.  The 
fact  of  the  nuisance  is  clear.  The  tight  of 
the  plaintiff  is  well  defined,  and  the  law  on 
which  it  depends  not  doubtful.  They  have 
an  established  right  to  remove  this  nuisance. 
No  judgment  at  law  would  add  to  the  admit- 
ted violation.  The  right  to  abatemisnt  be- 
ing made  manifest  by  the  allegations  ad- 
mitted as  true,  it  only  remains  f  w  us  to  de- 
twmlne  whether  further  remedy  shall  be 
prosecuted  before  the  recorder's  court  or  the 
district  court  Each  of  these  courts  has 
jurisdiction  over  certain  questions  Involved. 
These  are  questions  exdusively  within  the 
jurisdiction  of  the  district  court.  The  fact 
that  there  is  a  partial,  or  even  complete, 
remedy  in  another  tribunal  in  different  pro- 
ceedings, will  not  alone  prevent  Injunctive 
relief,  but  it  is  good  reason  to  confine  that 
relief  to  cases  of  very  plain  character,  with 
great  prudence,  where  there  is  a  continuous 
nuisance,  and  to  prevent  its  threatened  repe- 
tition. Even  then  every  step,  possible  and 
legal,  should  be  taken,  in  order  not  to  Inflict 
wrongful  damage  rnd  loss.  The  writ  of  in- 
junction is  of  the  highest  character,  and 
should  be  granted  to  muntdpal  authority  on 
the  broad  ground  only  of  "preventing  Ir- 
reparable Injury,  Interminable  litigation, 
multiplicity  of  actions,  and  the  protection  of 
rights."  It  should  be  hedged  by  limitations 
and  restrictions,  and,  if  needful,  its  enforce- 
ment suspended,  until  it  is  ascertained  that 
a  public  right  Is  violated.  "If  the  authori- 
ties abate  a  nuisance  under  the  authority  of 
an  M'dlnance  of  the  dty,  they  are  subject  to 
the  same  perils  and  UabiUtiea  as  an  Individ- 
nal  if  the  thing  abated  is  not  in  fact  a  nui- 
sance." Wood,  Nujs.  (3d  Ed.)  p.  976.  The 
nuisance  is  dearly  of  that  character,  if  it 
exists  at  all,  which  should  be  abated,  it 
needful,  by  process  of  injunction.  We  would 
not  feel  justified  In  curtailing  the  court's  au- 
thority in  cases  of  the  character  of  the  one 
at  bar,  unless  the  grounds  were  quite  clear. 
To  plaintiff  is  given  the  power  and  Imposed 


Digitized  by 


Google 


La.) 


MoNEELT  «.  HYDE. 


167 


the  duty  of  preserTlng  and  promoting  pnbllc 
health,  and  to  that  end  It  is  vested  with  au- 
thority to  sue  for  the  removal  of  public  nui- 
sances. It  may  be  said  of  the  case  at  bar 
as  was  said  of  other  similar  cases:  "There 
are  many  cases — of  which  this  would  seem 
to  be  one — ^where  the  remedy  of  injunction 
would  be  much  more  efScadous  than  by  en- 
forcing the  penalties  of  an  ordinance." 
Wood,  Nuls.  (3d  Ed.)  p.  974,  note  1.  High, 
In].  (3d  Bd.)  p.  568,  approvingly  quotes  the 
following:  "So,  if  plalnturs  right  is  clear, 
and  the  injury  is  manifest,  and  of  a  con- 
stantly recurring  cature,  the  relief  may  be 
granted  without  requiring  the  fact  of  injury 
to  be  determined  by  an  action  at  law."  It 
la  announced  with  clearness  and  emphasis 
in  Wood  on  Nuisances  (page  1120,  note)  "that 
an  Injunction  is  a  proper  remedy  to  atay 
mischief  resulting  from  a  public  nuisance. 
In  City  of  New  Orleans  v.  Lambert,  14  La. 
Ann.  247,  the  nuisance  was  not  as  great  as 
the  nuisance  complained  of  in  the  case  at 
bar.  The  court  hdd  that  the  facts  set  forth 
in  the  petition  authorized  an  injunction.  We 
do  not  wish  to  be  understood  as  favoring 
hasty  action  in  the  tutMee  of  injunction,  ap- 
plied for  without  bond,  in  the  interest  of  the 
public.  But  where  health  Is  exposed,  if 
there  is  nuisance^  it  should  be  abated,  even 
if  Injunction  must  be  resorted  to  for  its 
abatement.  It  is  therefore  ordered,  ad- 
Judged,  and  decreed  that  the  Judgment  ap- 
pealed from  be  reversed,  the  injunction  re- 
instated, and  the  cause  remanded  to  the  dis- 
trict court  for  further  proceedings  according 
to  law,  and  that  appellee  pay  the  cost  of 
this  appeaL 

(46  lA.  Ann.  S06) 

PALMBS  T.  KUHN.    (No.  U,489.) 

(Supreme  Court  of  Loniaiana.     May  7,  1894.) 

CouKTEB  LsTntB — £ffict — Appeal— Costs. 

1.  A  paper  in  the  nature  of  a  connter  let- 
ter, to  the  effect  that  the  person  executing  It 
has  no  interest  in  certain  property  apparently 
conveyed  to  her  bv  authentic  act,  is  effective  as 
a  renundation  of  title,  and  protects  the  pnr- 
chaser  acquiring  the  property  from  the  party 
in  whose  favor  the  renunciation  is  made.  Rev. 
av.  Code,  arts.  2239,  2240,  2242;  Bradford  v. 
Clark,  7  La.  161:  Wdls  v.  Lamotheu  10  La.  411. 

2.  The  appellant,  in  good  faith  seeking  in 
tlila  court  the  determination  of  a  question  af- 
fecting his  rights,  will  not  l>e  made  to  pay  dam- 
ages merely  because  the  'supposed  question  ad- 
nutted  of  easy  solution  without  appeal. 

(Syllabus  by  thn  Court) 

Appeal  from  dvU  district  conrt,  parish  of 
Orleans;  Thomas  C.  W.  Bills,  Judge. 

Action  by  Mary  S.  Palmes  against  J.  J. 
Kuhn.  Judgment  for  plaintiff,  and  defend- 
ant appeals.    Affirmed. 

J.  B.  Boeaer,  Jr.,  for  apj^Uant  Frank  L. 
BichaTdBon,  for  appdlee. 

MHiLBR,  J.  Defendant  appeals  from  the 
Judgment  of  the  lower  court  adjudging  that 


he  Shan  comply  with  the  adjudication  to 
him  of  certain  property  of  plaintiff.  The  de- 
fense is  that  the  titie  tend«ed  by  plaintiff  is 
not  satisfactory.  It  appears  that  plaintiff' 
once  executed  a  deed  of  the  property  to  her 
daughter.  But,  soon  after,  her  daughter 
signed  a  paper  to  the  effect  she  had  no  in- 
terest in  the  property,  "waiving  ownership 
of  the  same,"  and  dedaring  the  property  is 
hereby  returned  to  her  mother.  This  papa: 
is  under  private  signature,  but  is  proved, 
and  has  been  on  record  since  1887.  This 
paper,  and  a  letter  from  an  attorney  of  the 
'later  of  the  daughter,  to  whom  the  mother 
once  made  the  deed,  asserting  an  interest 
in  the  property,  is  the  basis  of  the  defense. 
The  sister  in  whose  behalf  the  letter  was 
written  intervened  in  this  suit,  offered  no 
proof  in  the  lower  court,  and  flies  no  brief 
here.  The  paper  or  counter  lettw  is  none 
the  less  effective  because  under  private  sig- 
nature. Rev.  Civ.  Code,  arts.  2239,  2240, 
2242;  Bradford  v.  (31ark,  7  La.  151;  WeDs 
V.  Lamothe,  10  La.  411.  The  titie  tendered 
by  plaintiff  is  hence  incontestable.  Besides, 
the  sister,  the  heir  of  the  daughter  of  the 
plaintiff,  on  whose  behalf  the  attorney's  let- 
ter was  written,  being  a  party  to  the  suit.  Is 
bound  by  the  Judgment,  and  that  protects 
defendant. 

We  are  not  disposed  to  encourage  unneces- 
sary appeals,  but,  where  the  litigant  in  good 
faith  comes  to  this  court  for  the  determina- 
tion of  questions  affecting  his  rights,  he 
should  not,  we  think,  be  mulcted  in  dam- 
ages morely  because  the  supposed  questions 
admitted  of  easy  solution  without  appeal. 
The  case,  in  our  opinion,  is  not  one  in  which 
damages  should  be  given.  It  is  therefore 
adjudged  and  decreed  that  the  judgment  of 
the  lower  court  be  affirmed,  with  costs. 


(46   La.    Ann.   lOSS) 
McNBHLT  y.  HTDE  et  al.     (No.  11,459.)  » 
(Supreme  Conrt  of  Louisiana.     March  26, 
1894.) 
Res  JcniCATi. 
Matters  once  determined  by  a  court  of 
competent  jurisdiction,  if  the  judgment  has  Ije- 
come  final,  can  never  be  called  in  question  by 
the  parties,  or  their  privies.     It  matters  not  un- 
der what  form  the  question  be  presented;  when- 
ever  the   same   question   recurs   between   the 
same  parties  the  plea  of  res  adjndlcata  estops. 
(Syllabus  by  the  Court) 

Appeal  from  district  court,  parish  of  Grant; 
George  Wear,  Judge. 

Action  by  M.  L.  McNeely  against  James 
H.  Hyde  and  others,  warrantors.  Judgment 
for  plaintiff.    Detenaanis  appeal.    Affirmed. 

Rob«-t  P.  Hunter,  for  appellant  James  H. 
Eiyde.  John  C.  Ryan,  for  appellant  M.  Ryan. 
R.  J.  Bowman,  for  appellants  Thomas  J. 
Bidaoaa  et  aL    W.  O.  Roberts,  for  appellee. 

'  Behearing  refused  May  14^  1881, 
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On  Motion  to  Dismiss  Appeal. 

WATKINS,  3.  Plaintiff  and  appellee  sbows 
to  tlie  court  that  tlie  amount  in  dispute  is 
below  tbe  lower  limit  of  its  jurisdiction, 
and  for  that  reason  the  appeal  should  be 
dismissed.  The  demand  of  the  petition— 
and  the  prayer  is  to  a  like  ^ect— is  for  the 
recovery  of  a  tract  of  land  valued  at  $1,200, 
for  the  value  of  tlihber  cut  and  removed, 
$200,  and  tix  the  rental  value  of  the  cleared 
land,  at  the  rate  of  $200  per  annum,  from 
1889  to  the  date  suit  was  instituted,  August 
18,  1882.  A  simple  calculatlmi  shows  that 
the  amount  in  dispnte  Is  something  over 
$2,000,  and  consequently  this  court  has  ap- 
pellate jurisdiction.  The  motion  Is  therefore 
overruled. 

On  the  Merita. 

The  plaintiff  claims  to  have  inherited  the 
property  in  controversy,  in  common  with  her 
brothers  and  sisters,  from  her  father,  Lit- 
tlebMi  Bailey,  who  died  in  1861,  and  from 
ba  mother,  Frances  J.  Bailey,  who  died  in 
1867,  and  that  she  subsequently  inherited 
the  interests  of  her  brothers  and  sisters,  all 
of  whom  have  since  died  without  issue.  To 
the  title  she  claims  by  Inheritance,  she  adds 
that  she  has  acquired  by  the  prescription  of 
30  years;  and  in  this  court  she  sets  up  the 
prescription  acquirendi  causa,  of  10  years, 
as  possessor  in  good  faith.  She  claims  to 
have  thus  acquired  title  to  a  tract  of  land 
on  the  left  bank  of  Red  river,  descending, 
having  a  front  on  said  river  of  20  arpents  by 
a  depth  of  40  arpents,  which  tract  of  land 
is  known  as  the  "Juan  de  Leon  Spanish 
Grant,"  containing  683  44/100  American 
acres,  and  embracing  Spanish  sections  37 
and  38  in  township  6  N.,  of  range  4  W.; 
Spanish  section  37  in  township  6  N.,  of  range 
3  W.;  Spanish  sections  45  and  46  in  town- 
ship 7  N.,  of  range  4  W.;  and  Spanish  sec- 
tions 37  and  39  and  40  In  township  7  N., 
of  range  3  W.,— as  per  survey  made  by 
George  S.  Walmsby,  deputy  United  States 
surveyor.  In  1847  and  1848,  said  property 
being  known  as  "Rock  Island  Plantation." 
Petitioner  represents  that  the  claim  of  title 
by  which  her  said  parents  became  the  own- 
ers of  said  land  Is  as  follows,  to  wit:  That 
said  land  was  granted  to  Juan  de  Leon,  by 
virtue  of  an  order  of  survey  given  by  Gov. 
Miro,  Spanish  governor  at  New  Orleans,  on 
the  8th  of  August,  1790;  same  then  being 
situated  in  the  parish  of  Natchitoches,  as 
will  appear  by  reference  to  a  certified  copy 
of  the  report  of  D.  T.  Sutton,  register  of  the 
land  office  for  the  district  in  Louisiana  north 
of  Red  river,  made  on  6th  of  January,  1821, 
pursuant  to  an  act  of  congress  of  date  May 
11,  1820,  which  Spanish  grant  was  on  the 
28th  day  of  February,  1823,  confirmed  as 
a  valid  Spanish  grant,  as  against  any  claim 
on  the  part  of  the  United  States  govemmeni, 
and  the  title  of  the  said  Juan  de  Leon  thereto 
recognized  to  be  good  and  valid.    Petitioner 


further  represents  that,  nndor  the  treaty  by 
which  the  United  States  acquired  the  terri- 
taey  of  Louisiana,  tracts  of  land  previously 
granted  to  a  Spanish  subject  were  permit- 
ted to  remain  the  property  of  such  subject, 
and  such  Spanish  grants  were  aftarwards 
confirmed  by  an  act  of  congress  which  put 
at  rest  any  question  of  their  validity.  Peti- 
tioner further  represents  that  the  order  of 
the  Spanish  govemw  Miro,  at  New  Orleans, 
in  1790,  was  prior  in  date  to  the  cession  of 
the  territory  of  Louisiana  to  the  United 
States  in  the  year  1803.  She  then  sets  out 
with  precision  the  chain  of  title  whereby  her 
father  and  his  authors  acquired  the  owner- 
ship of  said  Spanish  grant,  as  follows,  to 
wit:  That  her  father,  Littleton  Bailey,  ac- 
quired same  from  James  Bowie  and  Juan  de 
Leon  on  or  about  the  1st  of  December,  1832, 
and  January  8,  1836,  respective,  by  certain 
acts  of  sale  referred  to  as  of  recwd  in  the 
parish  of  Natchitoches;  that  Bowie  acquired 
the  title  which  he  conveyed,  from  Juan  de 
Leon,  by  an  act  of  sale  of  date  December  15, 
1818,  likewise  duly  recorded;  that  on  the 
1st  of  December,  1832,  her  father  conveyed 
to  T.  J.  Wells  an  undivided  half  interest  in 
said  property,  retaining  a  mortgage  to  secure 
the  price,  likewise  recorded;  that  on  the  9th 
of  February,  1838,  T.  J.  Wells  conveyed  same 
to  J.  Madison  Wells.  She  further  represents 
that  on  the  24th  of  February,  1838,  J.  Madi- 
son Wells  purchased  from  W.  H.  T.  Bynum 
the  title  he  had  acquired  from  Andrew  Hunt 
Adams  oa  the  Slst  of  March,  1835,  who,  it 
appears,  acquired  a  title  from  Juan  de  Leon 
on  the  26th  of  March,  1835.  She  further 
represents  that  on  the  25th  of  January,  1839, 
J.  Madison  Wells  executed  a  mortgage  oa 
said  property  in  f^vor  of  the  Canal  Bank, 
under  which  same  was  subsequently  sold  on 
the  6th  of  May,  1848,  and  at  said  sale  the 
property  waa  adjudicated  to  John  K.  Elgee, 
and  he  subsequently  conveyed  same  to  J. 
Madison  Wells  in  1859,  who  during  the  same 
year  conveyed  it  to  the  petiticmer's  mother, 
Frances  J.  Bailey.  She  then  finally  avers 
that  both  of  said  deeds— thht  Is  to  say,  the 
one  from  Elgee  to  Wells,  and  that  from 
Wells  to  her  mother— were  destroyed  by  the 
burning  of  the  courthouse  in  Rapides  parish 
in  1864.  From  the  foregoing  statement,  it 
is  clear  that  prior  to  February  23, 1838,  plain- 
tiff's father  was  full  and  exclusive  owner  of 
the  entire  grant,  and  so  remained,  with  re- 
spect to  an  undivided  one-half  interest,  until 
the  time  of  his  death,  unless  his  title  was  di- 
vested by  the  Bynum  titl&  But  ccmcedtnff 
that,  for  the  argument,  and  under  the  state- 
ment  of  plaintiff,  the  Bynum  claim  of  tltla 
passed  through  the  two  Wellses  to  her  moth- 
er, and  she  being  the  sole  heir  to  the  estates 
of  her  father  and  mother  and  of  her  sisters 
and  brothers,  the  entire  title  has  united  in 
her.  That,  in  addition,  she  has  10  and  SO 
yean'  prescription.  This  statemrait  appears 
to  be  clear,  and  must  become  conclusive  on 
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the  production  of  the  titles.     So  mncb  for 
the  grant  Itself. 

Petitioner  further  avers  that  In  18S9  the 
defendant  Hyde  took  illegal  possession  of  a 
portion  of  said  tract  of  land,— the  portion  in- 
cluding Spanish  sections  46  and  46,  aggre- 
gating about  129  acres,— and  refuses  to  sur- 
render the  same,  and  hence  the  necessity  tot 
this  suit;  and  she  accompanies  her  other  de- 
mand with  one  for  the  value  of  timber  cut 
and  removed,  and  for  the  rental  value  of  the 
cleared  land.    This  Is  the  real  gist  of  this 

BUll 

Finally,  petitioner  supports  her  claim  of 
ownership  with  a  plea  of  res  adjudicata,  as 
follows,  vis.:  "Tour  petitioner  further  shows 
that  In  a  suit  styled  L.  Bailey  and  Wells  v. 
T.  J.  T«/>irnriim,  reported  In  the  12  La.  415 
and  416,  and  In  a  suit  styled  T.  J.  Hickman 
T.  li.  BaUey,  9  La.  Ann.  485,  the  title  of  the 
Joan  de  Leon  grant  was  in  controversy, 
which  causes  were  decided  by  the  supreme 
court  (to  which  tribunal  same  had  been  ap- 
pealed) in  tavor  of  said  Bailey  and  of  bis 
heirs;  and  she  pleads  [same]  as  res  ad- 
judicata." 

Substantially,  the  answer  of  the  defendant 
Hyde  Is  that  he  is  a  good-faith  possessor  un- 
der a  title  from  M.  Ryan,  and  entitled  to 
fruits  and  revenues  up  to  date  suit  was  In- 
stituted; and  he  calls  Ryan  in  warranty. 
The  answer  of  this  warrantor  Is  similar  in 
purport,  he  claiming  under  a  title  from  Hick- 
man brothers  in  1888;  and  he  calls  the  Hick- 
mans  in  warranty.  The  latter  answer,  set- 
ting up  their  titie  by  inheritance  from  their 
deceased  ftitber,  Thomas  J.  Hickman,  who 
obtained  titie  from  the  United  States;  that 
is  to  say,  by  a  certificate  of  entry  of  the 
B.  )i  of  8.  B.  ^  section  86,  township  7  N.,  <rf 
range  4  W.,  on  the  ISth  of  May,  1835,  and  by 
patent  of  the  S.  W.  %  and  W.  ^  of  S.  B. 
^  of  same  section,  township,  and  range  in 
1837,  same  covering  the  land  in  suit  They 
further  ayer  that  the  Juan  de  Leon  grant 
was  never  smrveyed  or  located  by  the  United 
States,  and  that  the  United  States  had  not 
parted  with  its  titie  at  the  time  the  land 
in  controvtfsy  was  sold  to  their  ancestor, 
and  that,  without  survey  and  location  of  the 
Juan  de  Leon  grant  prior  to  sale  to  him,  it 
could  not  be  subsequentiy  located  so  as  to 
divest  said  ancestor's  acquired  rights. 

On  these  pleadings  and  issues  there  was 
Judgment  In  t&Yor  of  the  plalntUf  on  the 
question  of  titie,  sustaining  her  plea  of  res 
adjudicata,  and  awarding  her  Judgment  for 
$720  as  the  rental  value  of  60  acres  of 
cleared  land  for  a  period  of  three  years;  and 
in  favor  of  the  defendant  for  $800  for  clear- 
ing land,  and  $634.90  for  the  construction  of 
buildings,  etc.  There  was  Judgment  against 
each  of  the  warrantws,  and  from  these  vari- 
ous decrees  the  defendant  and  warrantors 
have  appealed. 

In  this  court  the  appellee  seeks  an  amend- 
ment of  the  Judgment,  rejecting  defendant's 
daim  for  improvement,  on  the  ground  that 


he  is  a  possessor  In  bad  taltb,  or  that.  In  the 
alternative,  his  daim  therefor  should  be  re- 
duced to  a  reasonable  sum.  The  Judgment 
of  the  court  below  did  not  award  to  the 
plaintiff  anything  on  the  score  of  timber  cut 
and  removed;  and,  as  no  amendment  has 
been  requested  on  this  score,  It  may  be  treat- 
ed as  abandoned.  It  Is  therefore  clear  that, 
in  respect  to  the  titie,  the  only  question 
raised  on  the  pleadings  is  as  to  which  is  the 
better  titie,— the  Juan  de  Leon  grant,  or  the 
United  States  register's  certificate  of  1836, 
and  government  patent  of  1837,— and  that  to 
this  question  we  must  apply  the  decision  of 
this  court  i^led  niK>n  as  forming  res  ad- 
judicata. But  a  question  incidental  to  the 
discussion  of  the  plea  of  res  adjudicata  is 
whether  the  plaintiff  has  properly  connected 
herself  with  the  titie  to  the  Juan  de  Leon 
grant,  for  otherwise  proof  of  the  plea  would 
be  Inadmissible.  It  appears  that  there  is  no 
written  titie  in  the  record  showing  a  convey- 
ance of  the  property  from  Elgee  to  J.  Madi- 
son Wells,  and  from  Wells  to  the  mother  of 
plaintiff,  as  alleged  in  the  petition.  Plain- 
tiff's theory  in  regard  to  those  missing  docu- 
ments Is  that  the  originals  were  destroyed 
by  the  burning  of  the  courthouse  at  Alex- 
andria in  1864,  and  that  she  was  entitied  to 
offer  secondary  evidence  of  their  contents. 
To  the  offer  of  the  parol  evidence  of  J.  M. 
Wells  for  that  purpose,  defendant's  and  war- 
rantors' counsel  objected  on  the  following 
grounds,  vl*.:  "That  It  is  not  the  best  evi- 
dence; that  it  is  not  alleged  or  proved  that 
a  copy  of  the  original  was  not  in  existence, 
nor  could  be  obtained.  It  Is  not  shown  that 
there  is  no  record  of  this  deed  in  the  parish 
of  Natchitoches,  in  which  this  land  was  sit- 
uated at  that  time,  and  where  the  plaintiff 
shows  all  of  his  other  deeds  wore  recorded, 
and  where  a  copy  of  the  deed  might  have 
been  found."  The  rule  of  law  on  this  sub- 
ject is  that  "when  an  instrument  in  writing, 
containing  obligations  which  the  party  wishes 
to  enforce,  has  been  lost,  or  destroyed  'by  ac- 
cident or  fwce,  evld«ice  may  be  given  of  its 
contents,"  Btc  Rev.  Civ.  Code,  art  2270. 
But  this  article  does  not  place  upon  the  evi- 
dence the  limitation  that  Is  suggested  in  the 
exception.  Other  arUdes  of  the  Code  de- 
clare that  a  copy  of  an  act  "is  good  proof, 
and  supplies  the  want  of  the  original,"  in 
case  "the  loss  of  the  original  be  previously 
proved."  Id.  art  2260.  The  recwd  of  an 
act  is  likewise  receivable  in  evidence  "on 
proving  the  loss  of  the  original,"  etc.  Id. 
art  2270.  Our  conclnslon  Is  that  neither  an 
examination  of  the  record,  aor  an  effort  to 
find  a  copy  of  these  two  conveyances  extant 
was  a  condition  precedent  to  the  introduc- 
tion of  parol  testimony  of  their  contents,  and 
that  the  Judge  a  quo  properly  overruled  the 
objections  urged,  and  admitted  the  evidence, 
thus  completing  plaintiff's  connecticm  with 
the  Juan  de  Leon  grant 

On  the  trlEil  In  the  lower  court  plaintiff 
offered  In,  evidence  certified  txtracts  from 
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the  record  of  the  case  of  Hlcknuui  t.  Bailey, 
No.  2,808  of  the  docket  of  this  court,— the 
case  plalntlfT  relies  upon  as  forming  res  ad- 
Judlcata,— which  were  objected  to  by  the  de- 
fendant and  warrantors  on  the  gi-ound  (1) 
that  the  Judgment  and  verdict  of  the  lower 
court  were  not  pleaded  as  res  adjudicata, 
and  proof  of  same  Is  Inadmissible;  and  (2) 
that  the  document  offered  is  not  a  full  and 
complete  copy  of  the  afwesaid  record,  and 
a  part  thereof  is  inadmissible.  These  ob- 
jections were  oyerruled,  and  the  testimony 
admitted,  the  objectors  retaining  a  bill  of 
ezcepttons.  We  think  the  judge's  ruling 
was  correct  Inasmuch  as  the  Judgment  of 
this  court  was  pleaded  as  res  adjudicata 
It  is  eyident  that  the  record  of  this  court  had 
to  be  consulted*  on  the  subject,  and  this  ne- 
cessitated its  production.  That  this  record 
included  the  proceedings  in  the  lower  court 
is  evident,  and  tliat  they  included  the  ver- 
dict of  the  Jury  and  the  judgment  of  the 
lower  court  Is  equally  evident  In  this  re- 
spect the  testimony  is  unobjectionable,  and 
conforms  to  plaintiff's  plea.  As  to  the  ob- 
jection that  only  extracts  from  the  record 
were  offered,  in  lieu  of  a  full  and  complete 
record,  it  only  goes  to  the  effect,  and  not  to 
the  admissibility,  of  the  evidence;  aud  an 
inspection  of  the  certified  extracts  in  evi- 
dence exhibits  a  full  and  complete  record  of 
the  case  on  appeal,  less  the  opinion  of  this 
court  and  one  or  two  exhibits;  the  former 
appearing  in  the  published  Kep<»rt8,  of  which 
this  court  will  take  cognisance,  and  the  lat- 
ter being  merely  a  matter  of  evidence,  not 
determinative  of  the  plea  of  res  adjudicata. 
They  contain  the  pleadings,  minutes  of  court, 
finding  of  the  Jivy,  and  Judgment  thereon 
based,  and  the  proceedings  Incident  to  an 
appeal  to  this  court  These  are  all  the  es- 
sentials to  an  examination  and  decision  of 
the  plea  of  res  adjudicata.  The  objections 
were  properly  overruled.  It  Is  manifest  that 
the  Judgm^it  and  decree  of  this  court,  which 
are  set  up  as  res  adjudicata,  necessarily  em- 
brace the  vwdlct  and  Judgment  of  the  loww 
court  as  an  essential  and  Integral  part  there- 
of. It  was  held  in  Bealrd  v.  Russ,  34  La. 
Ann.  316,  that  an  appeal  is  not  an  inde- 
pendent suit,  but  an  incident  ma'dy,  of  the' 
original  suit,  and  the  continuation  of  it  The 
original  suit  in  the  lower  court,  and  the  ap- 
peal, are  the  same  action,  without  any  sub- 
stantial changei.  In  Shakspeare  v.  Ware,  38 
A.  670,  it  was  held  "that  the  rule  as  to  the 
verdict  of  the  Jury,  like  a  judgment,  Is  that 
it  forms  the  authority  of  things  adjudged 
upon  all  matters  and  demands  set  up  in  the 
pleadings."  But  the  Judgment  of  this  court 
does  not  rest  on  the  verdict  of  the  Jury,  sim- 
ply and  alone,  but  upon  a  definitive  Judg- 
ment of  the  district  court  which  was  based 
upon  the  wdict  of  the  jury.  The  Judgment 
of  this  court  dismissed  the  plaintiff's  ap- 
peal because  he  had  not  dted  the  warrantors 
as  appellees.  Hence,  it  was  the  result  of 
this  Judgment  of  dlsmisaal  which  put  an  end 


to  the  case,  by  leaving  the  judgment  of  the 
loww  court  In  force.  It  would  be  impossi- 
ble for  this  court  to  determine  what  force 
and  effect  are  to  be  given  to  the  judgm^it 
rendered,  without  consulting  the  judgment 
that  was  appealed  from.  The  plea  of  res 
adjudicata  embraces  the  verdict  of  the  jury, 
and  the  Judgment  of  the  district  court  there- 
on based;  and,  in  determining  whether  the 
bar  of  the  Judgment  of  this  court  is  com- 
plete, same  must  be  takai  into  consld^atlon. 
Looking  Into  the  opinion  of  this  court  in 
the  case  of  Hickman  v.  Bailey,  9  La.  Ann. 
485,  we  find  the  following  statement  of 
facts,  viz.:  "The  plaintiff  claims  the  own- 
ership of  several  tracts  of  land  described  as 
being  situated  on  the  Rigolet  du  Bon  Dlen, 
in  the  parish  of  Natchitoches,  under  titles 
derived  from  the  government  of  the  United 
States.  He  alleges  tliat  the  defendants  have 
entered  upon  and  taken  possession  of  this 
land,  and  claim  to  be  the  owners  of  the 
same,  by  virtue  of  a  pretended  title  derived 
from  Juan  de  Leon,  which  title  they  repre- 
sent to  be  fraudulent,  and  as  never  having 
been  located  by  the  proper  authority  under 
the  government  of  the  United  States.  The 
defendants  Bailey  and  Hughes,  in  answer, 
aver  that  they  hold  by  good  and  valid  ti- 
tles derived,  as  to  the  defendant  Hughes, 
from  Littleton  Bailey,  who  derived  same 
from  Juan  de  Leon,  the  grantor,  under  the 
Spanish  government;  that  said  grant  was 
confirmed  by  the  government  of  Uie  United 
States,  and  was  located  by  the  (^cers  there- 
of. They  aver  that  they  purchased  from 
their  respective  vendors  In  good  faith,  and 
for  a  valuable  consideration,  and,  in  case  of 
eviction,  are  therefwe  entitled  to  improve- 
ments, etc.  •  •  •  That  the  heirs  of  the 
late  James  Bowie  are  bound  in  warranty  to 
them,  and  pray  that  they  may  be  according- 
ly cited,  and,  in  case  of  eviction,  that  such 
Judgment  be  rendered  against  said  heirs,  In 
their  favor,  as  may  be  legal  and  just  The 
other  defendants,  Thomas  and  Wells,  claim 
also  under  said  Bailey.  The  heirs  of  Bowie, 
being  cited,  also  joined  issue,  and  denied 
any  liability  as  warrantors.  The  case  was 
submitted  to  a  Jury  in  the  court  below,  and 
from  the  Judgment  rendered  on  their  ver- 
dict in  favor  of  the  defendants  the  plain- 
tiff has  appealed."  The  court,  coming  to 
consider  the  case,  dismissed  the  appeal,  on 
the  motion  of  appellees'  connsd,  grounded 
on  the  plalntifTs  failure  to  dte  the  war- 
rantors as  appellees.  From  the  foregoing 
statement  by  the  court  it  is  evident  that 
the  issue  in  that  case  was,  as  it  is  in  this, 
which  is  the  better  title  to  the  land,— the 
Juan  de  Leon  grant,  or  the  certificate  and 
patent  of  the  United  States?  the  land  in 
controversy  in  this  suit  constituting  an  in- 
tegral part  of  that  inv(dved  in  that  suit. 
There  is  no  doubt  of  the  fact  that  the  IJttle- 
ton  Bailey  who  figures  in  the  former  case 
as  defendant  is  the  same  person  who  fig- 
ured in  the  deeds  which  the  plaintiff  intro- 
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dnced  In  evidence  as  the  source  of  her  title 
by  Inberitance;  and  tbere  Is  likewise  no 
donbt  of  the  fact  that  the  T.  J.  Hickman 
■who  Is  plaintiff  in  that  suit  Is  the  ancestor 
of  the  warrantors  Hickman,  In  the  'nstant 
case,  and  the  author  of  defendant's  title.  It 
is  likewise  an  undoubted  fact  that  the  title 
under  which  the  plaintiff  set  up  claim  in  the 
former  case  is  the  same  identical  patent  and 
certificate  from  the  United  States  govern- 
ment imdo:  which  the  defendant  and  war- 
rantOTs  claim  In  the  Instant  case;  and  It  is 
equally  true  and  undoubted  that  the  plain- 
tiff In  the  instant  suit  claims  under  the  same 
Juan  de  Leon  grant  that  the  defendants 
claimed  under  in  the  former  case. 

There  can  be  no  xeaeonable  doubt  or  ques- 
tton  of  the  eflScacy  and  completeness  of  the 
bar  of  res  adjndlcata  that  is  formed  upon 
the  Judgment  that  was  rendered  In  that  case, 
if  the  plaintiff  has  properly  connected  her- 
self with  the  Juan  de  Leon  grant,  in  point 
of  fact,  as  she  has  in  allegation;  and  for 
this  purpose  it  will  be  necessary  for  an  In- 
vestigation to  be  made,  as  a  means  of  ascer- 
taining from  the  record  what  was  the  status 
of  the  title  to  the  Juan  de  Leon  grant  at  the 
time  suit  was  brought,  on  the  2l8t  of  De- 
cember, 1845.  It  appears  from  the  record 
that  Jnan  de  Leon  conveyed  the  land  covered 
by  his  grant,  to  James  Bowie,  on  the  18th 
of  December,  1818;  that  Bowie  conveyed  to 
LitUeton  Bailey  on  December  1,  1832;  that, 
on  the  same  date,  Bailey  conveyed  one-half 
interest  to  T.  J.  Wells;  that  on  the  9th  of 
February,  1838,  T.  J.  Wells  conveyed  his 
one-half  Interest  to  J.  M.  Wells;  that  on  the 
8th  of  January,  183S,  Juan  de  Leon  executed 
an  act  of  sale  of  the  entire  land  to  Littleton 
Bailey,— the  act  reciting  that  the  title  he  had 
executed  to  James  Bowie  on  the  16th  of  De- 
cember, 1818,  to  the  same  land,  "has  been 
declared  null  and  void  in  consequence  of  in- 
formality." It  also  appears  from  the  record 
that  Juan  de  Leon  executed  a  title  to  the 
same  property  to  A.  H.  Adams  on  the  26th 
of  March,  1835,  prior  in  date  to  his  deed  to 
Bailey  on  the  8th  of  January,  1836;  that 
Adams  conveyed  to  Bynum  on  the  31st  of 
March,  1835,  and  Bynum  conveyed  to  J.  H. 
Wells  on  the  24th  of  February,  1838;  tbat 
on  the  25th  of  February,  1839,  J.  M.  Wells 
executed  a  mortgage  on  the  whole  property 
in  favor  of  the  Canal  Bank,  and  same  was 
foreclosed,  and  the  property  adjudicated  to 
Mgee,  on  the  23d  of  March,  1848.  Thus  It 
will  be  seen  that  at  the  date  the  suit  of  Hick- 
man was  filed,  In  1845,  the  title  was  either 
in  J.  M.  Wells,  who  had  derived  title  to  part 
from  T.  J.  Wells,  or  to  the  whole  by  a  title 
from  Bynum,  or  it  was  In  Littleton  Bailey 
and  J.  M.  Wells  in  Joint  ownership.  The 
parties  defendant  In  that  suit  were  Littleton 
Bailey,  Thomas  J.  WeUs,  and  John  J. 
Hughes;  and  It  was  by  the  plaintiff  averred 
that  the  defendants  were  In  possession, 
daiming  ownership  "by  virtue  of  a  certain 
pretended  title  derived  from  Juan  de  Leon, 


which  petitioner  avers  to  be  fraudulent,  and 
that  it  has  never  been  located  by  the  gov- 
ernment," etc.;  and  Judgment  was  prayed 
for  against  them,  condemning  them  to  driv- 
er up  the  property.  The  defendants  Bailey 
and  Hughes  appeared  and  answered,  and 
averred  that  they  held  good  and  valid  titles 
to  the  property,  "derived,  as  to  the  defend- 
ant Hughes,  from  Littleton  Bailey,  who  de- 
rived the  same  from  and  through  the  orig- 
inal grantee  thereof  from  the  Spanish  gov- 
ernment, to  wit,  Jnan  de  Leon."  And  they 
further  answered  and  averr^  that  the  title 
under  which  they  claim  "la  superior  to  that 
set  up  by  the  plaintiff;  that  the  government 
of  the  United  States  had  no  right  to  dispose 
of  the  Und  by  sale.  If  it  is  true  that  it  did 
dispose  of  it"  They  further  represent  "that 
James  Bowie  was  bound  to  them  in  warran- 
ty, as  the  deeds  filed  herewith  will  show, 
that  he  Is  now  deceased,  and  that  his  heirs 
are  bound  to  them  in  '<farranty;"  and  they 
pray  that  they  be  dted  In  warranty,— 
enumerating  them,  and  giving  their  places 
of  residence.  Thomas  J.  Wolls  appears,  and 
answers  by  setting  up  title  derived  from  Lit- 
tleton Bailey,  and  averring  that  the  title  un- 
der which  Bailey  holds  is  superior  to  that  of 
the  plaintiff;  following,  in  substance,  the 
answer  of  Bailey  and  Hughes.  It  was  on 
these  issues  that  the  verdict  of  the  Jury  was 
rendered  in  favor  of  the  defendants,  and 
thereon  a  final  Judgment  was  rendered,  qui- 
eting them  In  their  title,  and  fully  recogniz- 
ing them  as  owners  under  the  Juan  de  Leon 
grant;  the  Judgment  formally  declaring  "that 
said  lands,  thus  decreed  to  the  defendants, 
being  BO  much  of  the  lands  claimed  in  the 
patents  set  'up  in  the  plaintiff's  petition,  as 
are  covered  by  and  found  within  the  limits 
of  the  Juan  de  Leon  confirmation  and  loca- 
tion, as  are  represented  on  plats  numbered 
13  and  72,  filed  in  this  cause."  In  reply  to 
the  objections  of  plaintiff's  counsel  to  the 
motion  to  dismiss  the  appeal,  the  court  em- 
ployed this  language,  to  wit:  "It  appears 
that  on  the  1st  of  December,  1832,  James 
Bowie  conveyed  to  L.  Bailey  a  tract  of  land, 
a  part  of  which  constitutes  the 'subject-mat- 
ter of  this  litigation,  for  the  price  of  $2,000. 
The  deed  of  sale  contains  the  usual  clause  of 
warranty.  .  But  it  Is  urged  by  the  appellant 
that  the  heirs  of  Bowie  have  no  real  interest 
in  the  matter,  and  are  not  bound  In  war- 
ranty, and  ought  not  to  have  been  cited  as 
snch,  inasmuch  as  the  title  relied  upon  by 
the  defendants  does  not  emanate  from  Bow- 
ie, but  purports  to  come  from  Juan  de  Leon. 
In  May,  1834,  It  appears  that  Bowie  wrote 
to  Juan  de  Leon,  his  vendor,  that  there  ex- 
isted some  defect  in  the  conveyance  made 
to  him  in  December,  1818,  which  he  would 
discover  from  a  copy  which  he  sent,  and  re- 
quested him  to  renew  the  deed  In  favor  of 
Bailey,  the  bearer  of  the  letter,  in  such 
manner  as  should  be  satisfactory  to  both 
of  them,  which  was  done,  De  Leon  stipulat- 
ing the  same  price  as  that  contained  In  his 
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deed  to  Bowie.  It  is  on  this  that  the  appel- 
lant relies,  to  sustain  his  position.  But  It 
Is  far  from  being  clear  to  our  minds  that 
this  circumstance  Is  entitled  to  produce  the 
etFect  contended  for,— the  extinguishment  of 
the  obligation  of  warranty  of  James  Bowie 
as  vendor  of  Littleton  Bailey.  Instead  of 
lessening  or  Impairing,  It  would  seem  to  in- 
crease,  the  warranty,  or  be  an  additional  se- 
curity to  the  purchase."  Or,  In  other  words, 
the  deed  of  Juan  de  Leon  to  L.  Bailey  in 
1836  was.  In  effect,  a  confirmation  of  Bow- 
ie's previous  title  to  Bailey.  It  was  not,  in 
the  opinion  of  the  court,  a  new  title,  intend- 
ed to  destroy  the  effect  of  De  Leon's  pre- 
vious conveyance  to  Bowie,  but  to  make 
formal  and  effective  the  title  he  had  con- 
veyed to  him  in  1818.  It  had  a  direct,  tend- 
ency to  defeat  the  title  be  had  made  to 
Adams  In  1835.  On  this  theory  both  the 
plaintiff  and  defendants  in  that  suit  proceed- 
ed; and  that  theory  is  perfectly  reconcilable 
with  the  citation  of  Bailey  and  Wells  as 
owners,  and  plaintiff's  failure  to  cite  Adams 
or  Bynmn.  It  is  consistoit  with  the  an- 
swers of  the  defendants  and  warrantors 
therein;  this  deed  from  Juan  de  Leon  to  L. 
Bailey  being  intended  to  correct  an  informal- 
ity in  the  title  of  De  Leon  to  Bowie,  under 
whom  Bailey  held.  But  if  it  was  a  fact— a 
fact  unknown,  and  not  recognized  by  these 
parties,  at  the  time— that  the  Adams-Bynom 
title  was  a  better  title  than  that  of  Bowie  to 
the  Juan  de  Leon  grant,  it  passed  subse- 
quently, through  one  of  the  defendants,  to 
the  mother  of  the  present  plaintiff,  though 
the  Judgment  of  the  court  in  the  case  of 
Hickman  v.  Bailey  did  not  take  formal  cog- 
nizance of  It.  The  court  passed  upon  and 
decided  the  main  controversy,  and  held  that 
the  De  Leon  grant  was  a  better  evidence  of 
title  than  the  subsequent  government  pat- 
ents; and  we  do  not  consider  it  of  any  Im- 
portance that  parties  claiming  under  the 
Adams-Bynum  title  were  not  made  parties, 
as  they  were  evidently  without  interest,  on 
the  theory  which  was  entertained  by  the 
court  We  do  not,  therefore,  consider  it  Im- 
portant to  discuss  that  question  further,  in 
disposing  of  the  plea  of  res  adjudlcata,  the 
reference  we  have  made  to  the  title  of  either 
party  having  been  for  the  exclusive  purpose 
of  determining  whether  the  plalntlfl  has 
properly  connected  herself  with  the  Juan 
de  Leon  grant.  Finding  that  she  has  con- 
nected herself  therewith,  we  are  of  opinion 
that  she  is  entitled  to  urge  the  plea  of  res 
adjndlcata,  and  that  the  Judgment  rendered 
in  the  suit  of  Hickman  v.  Bailey  operates  as 
a  complete  bar  against  the  defendant  and 
warrantors  in  the  instant  suit,  as  to  the 
title  they  urge  as  adverse  to  the  De  Leon 
grant  That  Judgment  and  de<Tee  folflll,  in 
our  opinion,  all  the  requirements  of  the 
Code,  which  are  as  follows,  to  wit:  "The  au- 
thori^  of  the  thing  adjudged  takes  place 
only  with  respect  to  what  was  the  object  of 
the  judgment    The  thing  demanded  must 


be  the  same;  the  demand  must  be  founded 
on  the  same  cause  of  action;  the  demand 
must  be  between  the  same  parties,  and 
formed  by  them  against  each  other  In  the 
same  quality."  Bev.  Clv.  C!ode,  art  228S. 
In  Heroman  t.  Institute,  84  La.  Ann.  805, 
we  said:  "Mattera  once  determined  by  a  oourt 
of  competent  Jurisdiction,  if  the  Judgment 
has  become  final,  can  never  again  be  called 
in  question  by  the  parties,  or  their  privies." 
Again:  "It  matters  not  under  what  form 
the  question  be  presented;  whenever  the 
same  question  recurs  between  the  same  i>ar> 
ties  the  plea  of  res  adjudlcata  estops."  Sew- 
ell  ▼.  Scott  36  La.  Ann.  563.  These  authori- 
ties are  quoted  with  approval  in  Broossard 
T.  Broussard,  43  La.  Ann.  921,  9  South.  910, 
and  are  followed  in  Be  Tutorship  of  Scar- 
borough, 44  A.  288.  10  South.  868. 

On  other  Issues  of  the  case,  we  are  of  opin- 
ion that  the  Judgment  appealed  trom  Is  oar> 
rect    Judgment  affirmed. 
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STATE  V.  LABAtrVTD.     (No.  11,548.) 
(Supreme  Conrt  of  Lonisisna.     Hay  7,  1894.) 

Imdiotkent  fob  Lakobnt — SuMHOHiire  axo  Im- 
r^NBUHO  JUBT— Watvsb  ov  Objbotiohs. 
i.  The  defendant  was  tried  for  larceny,  and 
fonnd  guilty.  Venire  for  the  Term.  Hia  firat 
point  in  his  defense  was  that  the  general  venire 
for  the  term  had  been  illegally  drawn:  Tills 
ground  is  not  tenable,  for,  though  under  indict- 
ment he  did  not  move  to  annni  and  set  aside 
the  venire  on  the  first  day  of  the  term. 

2.  Besidence  of  Jnror.  That  one  of  llie 
Jnrorg  was  a  nonresident:  This  ground  is  not 
sustained  by  the  facta.  Moreover,  the  appUea- 
tion  for  a  new  trial  for  cause  alleged  should 
■how,  not  only  that  defendant  bat  that  coun- 
ael,  also,  were  not  aware  of  any  fact  affecting 
competency  of  Juror^f  be  was  Incompetent 

3.  Arreat  of  a  Witness.  That  one  of  de- 
fendant's witnesses,  charged  with  perjury,  was 
arrested  in  the  presence  of  the  Jury  that  tried 
him:  It  la  not  proved  that  the  arrest  was  mads 
In  the  presence  of  the  Jnry. 

4.  Description  of  Property.  That  the  al- 
leged stolen  property  was  not  deacribed:  Ths 
property  was  deacribed  with  legal  certainty. 

(Syllabus  by  the  Court) 

Appeal  from  district  court,  parish  of  Ver- 
milion; A.  O.  Allen,  Judge. 

Theogene  Labauve  was  convicted  of  lar- 
ceny, and  appeals.    Affirmed. 

L.  L.  Bourges  and  A.  &  Oharlea  FbnteUeo, 
for  appellant  H.  J.  Cunningham,  Atty.  Qen., 
and  M.  T.  Oordy,  Jr.,  Dlst  Atty..  for  tiie 
State. 

BKUATJX,  J.  The  defendant  was  indict- 
ed for  larceny.  At  the  September  term  of 
the  court  in  1893,  he  was  arraigned,  and 
the  case  was  continued.  At  the  March  term 
of  the  court  in  1894,  he  was  tried,  and  found 
guilty.  The  following  grounds  are  urged 
by  the  defendant  on  appeal  before  this  court: 
That  the  general  venire  for  the  term  at 
which  the  accused  was  tried  liad  been  il- 
legally drawn;  that  one  of  the  Jurors  in  ths 
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panel  that  found  him  guilty  was  not  a  resi- 
dent of  the  parish;  that  the  arrest  of  one  of 
his  Tfltnesses  for  perjnry  was  calculated  to 
inflnence  the  Jury  in  Its  finding;  that  the 
property  charged  to  have  been  stolen  was 
not  described  with  legal  certainty. 

Motion  to  Set  Aside  Vehire  for  the  Term  not 
Timely  Filed. 

With  reference  to  the  general  venire  for 
the  term,  and  the  illegality,  of  the  drawing: 
The  accused  had  been  indicted  at  a  previous 
term.  He  does  not  allege  or  show  that  he 
was  in  any  manner  prevented  from  interposing 
a  timely  motion  to  quash.  The  record  does 
not  disclose  any  good  ground  to  except  Iilm 
from  the  rule  requiring  all  such  motions  to 
be  filed  on  the  first  day  of  the  term.  "Any 
objection  to  that  ^ect  must  be  so  filed,  or 
exceptional  circumstances  shown  which  ren- 
dered compliance  therewith  impracticable." 
State  T.  Asbworth,  41  La.  Ann.  683,  6  South. 
666.  He  was  under  indictment  at  the  time, 
and  the  law  requires  from  accused  under  in- 
dictment that  they  shall  interpose  their  ob- 
Jecti<»8  to  the  illegality  and  irregularity  of 
the  drawbig  at  ttie  time  stated  in  the  stat- 
ute. "AH  such  objections  shall  be  considered 
waived,  and  shall  not  afterward  be  urged." 
Section  11.  Act  44  of  1877.  Motion  to  set 
aside  the  venire,  we  held  in  State  v.  Curtis, 
44  La.  Ann.  320,  10  South.  784,  must  be 
filed  on  the  first  day  of  the  term.  When 
the  indictment  or  information  has  been  pre- 
sented at  a  previous  term,  the  objections  to 
the  venire  at  a  subsequent  term  must  be 
urged  on  the  first  day  of  the  term,  unless 
it  is  shown  that  the  facts  upon  which  the 
motion  was  based  were  of  such  a  character 
that  it  was  impossible  for  the  defendant  to 
know  them  until  after  the  commencement 
of  the  term.  No  impossibility  to  timely  urge 
the  fticts  alleged  in  the  motion  is  alleged. 
Mweover,  evidence  was  admitted  on  the  trial 
of  the  motion.  It  shows  that  there  were  no 
irregularities,  such  as  complained  of,  in 
drawing  of  the  venire  for  the  term.  The 
proces  verbal  of  the  Jury  commissioners  is 
of  record.  The  drawing  of  the  venire  has 
every  appearance  of  regularity  and  legality, 
and  no  admissible  testimony  was  offered  in 
support  of  the  charge  against  the  drawing 
Interposed  by  the  defendant 

Residence  of  Joror. 

Next  in  the  order  of  the  dtf  ense  Is  a  mo- 
tion for  a  new  trial,  in  which  defendant  al- 
leges, as  one  of  the  grounds  for  a  new  trial, 
that  after  bis  conviction  he  discovered  that 
one  of  the  jurors  by  whom  he  was  found 
guilty  was  a  resident  of  another  parish  than 
that  in  which  he  was  tried.  This  ground 
niged  tot  a  new  trial  is  not  supported  by  the 
facts.  The  Juror  sworn  in  behalf  of  the 
d^endant  deposes  that,  at  the  time  he  was 
summoned  to  attend  as  a  Juror,  he  was  a 
resident  of  the  parish  of  Vermilion.  Subse. 
quently,  when  he  served  on  the  Jury,  he  had 


not  actually  moved  away  with  his  family, 
but  had  made  arrangements  to  move  to 
another  parish.  To  that  end  he  had  leased 
a  dwelling  house,  to  wlilch  he  Intended  to 
move  the  remainder  of  his  family  and  his 
effects.  In  the  next  place— conceding,  a 
moment,  that  the  facts  are  as  argued  in 
t>ehalf  of  the  defendant— an  objection  to  the 
competency  of  a  Juror,  made  after  verdict, 
must  be  proved  not  to  have  been  known  to 
the  defendant,  and  that,  by  proper  inquiry, 
it  could  not  have  been  known,  before  the 
Juror  was  sworn.  In  such  case  the  knowl- 
edge of  the  counsd  is  that  of  the  client  The 
affidavit  should  show  that  the  moving  party 
and  his  attorneys  w&re  in  such  ignorance 
of  the  facts  afTecting  the  competency  of  the 
Juror  that  the  objectlcm  could  not  be  serious- 
ly made.    Thomp.  &  M.  Jnr.  p.  304. 

Arrest  of  a  Witness. 

Another  ground  alleged,  of  motion  for  new 
trial,  devoid  of  evidence,  was  that  the  ar- 
rest by  the  sheriff  of  a  witness  for  the  de- 
fendant immediately  after  testifying  in  the 
presence  of  the  Jury  was  an  Illegal  and  in- 
jurious influence  which  was  brought  to  bear 
against  the  accused.  The  court's  recital, 
made  part  of  the  bill  of  exceptions  taken  to 
his  ruling  In  denying  the  motion  for  a  new 
trial,  is  "that  the  evidence  did  not  bear  out 
the  averment  in  the  motion,"  and  the  un- 
avoidable Inference  is  that  the  arrest  was  not 
made  as  charged.  Regarding  arrests  of  wit- 
nesses charged  with  perjury,  this  court  has 
said  in  State  v.  Ford,  37  La.  Ann.  456: 
"The  arrest  of  their  witnesses,  under  the  cir- 
cumstances, may  have  workeu  a  hardship  on 
these  defendants;  but  it  was  a  matter  be- 
yond the  control  of  the  trial  Judge,  and  for 
which  we  oursdves  are  powerless  to  supply 
a  remedy."  These  utterances  are  applicable 
to  the  case  at  bar.  If  it  be  granted  that  the 
facts  are  as  contended  by  counsel  in  behalf 
of  their  client 

Property  Described  with  Legal  Certainty. 

The  ground  of  the  motion  in  arrest  of  Judg- 
ment is  that  the  indictment  does  not  describe 
the  property  charged  to  have  been  stolen 
with  such  certainty  as  to  enable  the  defend- 
ant, in  case  of  acquittal  or  conviction,  to 
plead  autrefois  acquit  or  autrefois  convict 
to  a  subsequent  indictment  for  stealing  the 
same  property.  The  larceny  of  "eight  cords 
of  wood,  of  the  value  of  sixteen  dollars,  and 
of  the  property  of  one  Charles  Brown  and 
of  Herbert  Davis,"  is  the  description  of  the 
property  alleged  to  have  been  stolen.  A 
cord  of  wood  is  a  well-known  measure,  and 
is  of  itself  a  well-known  description.  It 
is  well  established  that  the  Indictment  for 
larceny  must  describe  the  artldes  stolen  by 
the  names  they  usually  bear,  and  specify  the 
number  and  value  of  each  species  or  par- 
ticular kind.  This  reqnlrem^it  In  the  case 
at  bar,  has  been  complied  with,  in  all  re- 
spects, in  naming  the  cords  of  wood,  giving 
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the  iramber,  atatlng  the  yalne^  and  to  whom 
they  belonged.  The  toTlowiag  decisions  hi 
which  the  description  of  the  property  stolen 
was  considered  la  applicable  to  the  case  at 
bar:  State  t.  Johnson,  90  La.  Ann.  904; 
State  T.  King,  S7  La.  Ann.  662;  State  ▼. 
Carta-,  83  La.  Ann.  1214;  State  t.  CurtiB, 
44  La.  Ann.  320,  10  Sonth.  784. 

We  have  carefully  and  attentively  reviewed 
the  proceedings,  and  found  no  ground  to  dis- 
turb the  verdict  returned  and  set  aside  the 
sentence  pronounced.  The  Judgment  ap- 
pealed from  la  affirmed. 


(M  La.  Ann.  4S1) 

STATB  V.  GAINES  et  al.    (No.  10,619.) 
(Supreme  C!oiirt  of  Lonisiano.     May  22,  1890.) 
Aonoa  bt  St^tb — Rbcovbbt  ov  Bonds  Vju.oov- 

LENTLT  ISSDID. 

LThe  state  is  not  liable  to  salt  In  her 
own  oonrts,  save  by  her  consent,  and  Judgment 
cannot  be  rendered  against  her  even  on  a  de- 
mand in  reconvention. 

2.  It  is  the  duty  of  courts  to  abstain  from 
dedding  qnestiona  affecting  the  liability  of  the 
state  on  disputed  claims  which  she  has  not 
consented  to  submit  to  judicial  arbitrament, 
unless  such  decision  is  essential  to  tttfi  disposi- 
tion of  issneg  validly  submitted. 

3.  The  state  is  not  authorized,  in  law  or 
equity,  to  involie  judicial  process  to  wrest  from 
the  hands  of  her  apparent  creditor  the  sole  evi- 
dence of  the  letters  claim  against  her,  unless, 
at  least,  she  has  by  valid  consent  submitted  to 
the  court  for  binding  determination  all  the 
rights  and  obligations  incident  to  said  daim. 

4.  It  having  been  shown  that  the  bonds 
here  in  question  were  unlawfully  and  criminal- 
ly put  in  circulation,  the  only  ground  on  which 
the  holder  thereof  could  assert  rights  thereon 
would  be  as  holder  in  good  faith,  of  which  the 
burden  of  proof  would  lie  on  him.  In  absence 
of  such  proof,  judgment  was  properly  render^ 
ed  for  interest  paid  as  money  unduly  received. 

Breauz  and  McEnery,  JJ.,  dissenting. 
On  Rehearing. 
Same  as  In  State  v.  Hart,  14  South.  430, 
16  La.  Ann.  56. 
(Syllabus  by  the  Court) 

Appeal  from  dvil  district  court,  pariah  of 
Orleans;  Frederick  D.  King,  Judge. 

Action  by  the  state  against  Laura  Oalnes 
And  oth««.  Decree  tor  plaintiff,  and  defend- 
ints  appeaL     Reversed  In  part 

Walter  S.  Finney  and  Henry  0.  Miller,  for 
appellant  New  Orleans  Canal  &  Banking  Oa 
Salter  H.  Rogers,  Atty.  Oen.,  for  the  State. 

FENNER,  J.  The  state,  acting  through 
her  attorney  general,  brings  this  suit  to  re- 
cover from  the  defendant  possessors  14  state 
bonds,  which  she  alleges  were  fraudulentiy 
and  illegally  embezzled  and  put  In  drcula- 
tlon  by  her  late  state  treasurer,  B.  A.  Buriie. 
The  bonds  were  held  by  Miss  Laura  Oalnes, 
and  were  pledged  by  her  to  the  Canal  Bank, 
and  they  are  both  made  defendants.  The 
state  also  claims  from  Miss  Oalnes  a  Judg- 
ment for  $3,600,  amount  of  interest  coupons 
collected  by  her  on  said  b<Hids.  The  defend- 
ants answer,  asserting  their  Just  title  as 


bona  fide  htrfdera  of  said  bonds,  whlcb  ttiey 
assert  to  be  valid  and  binding  obligations  of 
the  state,  and  they  pcay  tor  Judgment  r»- 
Jectlng  the  state's  demand,  and  further  de- 
creeing that  they  be  paid  by  the  state  in 
prindpal  and  interest  according  to  the  terms 
of  the  contract  Fro.m  a  Judgment  in  favor 
of  the  state,  the  defendants  appeal.  The  Is- 
sues Involved  are  three,  viz.:  -First  The 
right  of  the  state  to  oust  the  defendants  of 
the  possession  of  the  instruments  purport- 
ing to  l)e  bonds  of  the  state,  and  to  take  the 
same  into  her  own  posaosalon.  Second.  The 
right  of  the  stato  to  recover  firom  Miss 
Gaines  the  amount  of  tlie  Interest  coap<Kis 
collected  by  her  as  having  been  unduly  re- 
ceived. Third.  The  right  of  defendants  t» 
recover  Judgment  against  the  state  decree- 
ing her  liability  for  the  principal  and  inter- 
est of  said  bonds  to  be  paid  according  to  the 
terms  of  her  contract 

The  third  issue  Just  mentioned  is  one 
which  must  be  unhesitatingly  dedded  agabist 
the  defoidants.  The  state  cannot  be  sued 
before  her  own  tribunals  without  her  con- 
sent, and  she  has  given  no  such  consent 
The  question  is  not  affected  by  the  fact  that 
the  claim  is  a  demand  In  Reconvention,  set 
up  in  a  suit  brought  by  the  state.  State  v. 
Bradley,  87  La.  Ann.  623. 

So  far  as  the  other  two  issues  are  concern- 
ed, the  rights  of  the  defendants  as  IxHia  flde 
holders  of  said  bonds,  and  the  liability  of 
the  state  to  them  as  such,  are  urged  as  de- 
fenses to  the  demands  of  the  state;  and, 
if  it  were  necessary  ftH:  ua  to  determine 
these  questions  in  order  to  decide  the  issues 
between  the  parties.  It  valgbt  be  our  duty  to 
do  so.  But  we  are  strongly  imiH^ssed  with 
the  sense  of  our  duty  to  abstain  from  con- 
sidering or  determining  the  liability  of  the 
state  as  a  itbtae  on  these  bonds,  which  the 
political  authority  of  the  state  has  not  con- 
sented to  submit  to  Judidal  arUtrament,  un- 
less such  determination  is  absolutely  essen- 
tial in  oMer  to  dispose  of  those  Issues  which 
are  validly  submitted  to  us.  Our  dedslon 
thereon  would  be  in  no  manner  binding  upon 
or  executory  against  the  state,  and  would 
simply  operate  an  unwarranted  intrusion  of 
our  opinion  in  matters  whidi  are  confided 
to  the  free  discretion  of  the  political  bnlnch 
of  the  govemmmt  We  therefore  felt  bound 
carefully  to  examine  the  issues  presoited  in 
ordw  to  see  if  they  admitted  of  detoinlna- 
tion  on  any  grounds  whldi  did  not  invcrive 
the  necessity  of  considering  questions  of 
such  vital  moment  to  both  the  state  and  the 
holders  of  these  instruments.  We  have  con- 
duded  that  these  Issues  may  be  readily  de- 
termined on  grounds  involving  no  such  ne- 
cessity. So  far  as  the  right  of  the  state  to 
recover  i>oBsesBlon  of  the  bonds  is  concerned, 
we  must  consider  the  nature  of  sudi  Instnh 
mentSL  They  belong  to  the  dass  of  things 
known  at  common  law  as  chosea  In  action, 
or  demands  enforceable  by  action.  With  ns 
they  are  merely  evidences  of  debt,  and  !>»■ 
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long  to  tbe  daBB  of  incorporeal  rights.  Tbey 
are  not,  at  common  law,  sabjects  of  larceny, 
tbough  by  statutes  in  tbis  and  many  other 
states  they  have  been  made  so.  1  Bish.  Cr. 
Law,  I  578.  They  are  no  doubt  subject  to 
corporeal  seizure  under  Judicial  process,  and 
are  treated  in  many  aspects  like  corporeal 
property.  They  may  become  tbe  subjects  of 
action  for  specific  recovery,  but  nevortbeless 
their  essMitial  character  and  value  consist 
in  their  quality  as  evidences  of  debt 

The  Canal  Bank  is  undoubtedly  tbe  lawful 
holder  and  possessor  of  these  bonds,  ac- 
quired by  it  in  good  faith  and  for  a  valuable 
considoution.  They  represent,  on  their  face, 
an  obligation  of  the  state  of  Louisiana, 
signed  by  her  governor  and  treasurer,  and 
under  the  seal  of  state,  all  attached  in  ac- 
cordance with  law.  They  are  the  sole  evi- 
dence which  the  bank  has  of  the  claim  which 
she  asserts  against  the  state.  Where  is  the 
law  or  the  equity  which  would  authorize  the 
state  to  Invoke  Judicial  process  to  vrrest 
from  the  hands  of  her  apparent  creditor  the 
sole  eriAemee  of  his  claim,  without  at  least 
submitting  to  the  court  for  valid  and  binding 
determination  all  the  rights  and  obligations 
arising  thereon?    We  think  there  is  none. 

The  demand  of  the  state  is  entirely  one- 
sided. If  we  decide  in  favor  of  the  state, 
the  Judgment  is  executory;  tbe  defendants 
are  ousted  of  possession  of  the  sole  evidence 
of  their  dalm,  and  thetar  mouths  are  forevs 
dosed.  If  we  decide  in  favor  of  defendants, 
they  acquire  no  new  right  under  tbe  Judg- 
ment, but  are  simply  left  in  statu  quo,  and  at 
the  mercy  of  tbe  state.  We  think  it  too 
dear  to  require  further  argument  -that  the 
state  should  not  be  permitted  to  Invoke  Ja- 
dldal  aid  In  wresting  from  defendants  their 
lawful  possession  of  these  evidences  of  a 
serious  dalm  against  her,  until  she  has  first, 
by  proper  legislative  action,  consented  to  sub- 
mit to  the  courts  the  determination  of  all 
the  rights  and  obligations  inddent  thereto. 

The  claim  for  the  return  of  the  interest 
coupons  alleged  to  have  been  unduly  col- 
lected and  received  by  Miss  Oalnes  might 
have  presented  these  questions  in  a  different 
shape,  requiring  their  determination.  That 
is  a  suit  for  money  unduly  received,  in  whidi 
we  would  be  bound  to  determine  whether  it 
was  unduly  received  or  not,  and  which  would 
necessarily  involve  the  right  of  Miss  Oalnes 
to  receive  and  the  obligation  of  the  state  to 
pay.  Bnt,  as  the  case  is  presented,  the  evi- 
dence dearly  establishes  that  the  bonds  were 
unlawfully  put  in  chrculatlon  by  E.  A.  Burke, 
and  the  only  ground  upon  which  any  bolder 
Hiereot  could  assert  any  rights  thereon 
against  the  state  would  be  that  they  were 
negotiable  Instruments  and  that  he  acquired 
tbem  before  maturity,  in  good  faith,  and  for 
a  valuable  consideration.  After  proof  of 
thdr  nnlawfOl  Issue,  the  burden  was  up<m 
Iflss  Oalnes  to  show  that  she  acquired  them 
Id  good  fUfh.  This  burden  she  has  entlrdy 
failed  to  disdiarge.    We  do  not  mean  to 


asperse  In  the  slightest  degree  the  actual 
good  faith  of  this  lady.  It  was  simply  her 
misfortune,  as  this  record  shows,  to  be  in  a 
condition  of  health  and  nervous  prostration 
which.  In  the  opinion  of  her  physicians,  ren- 
dered it  improper  and  unsafe  for  her  to  be 
examined  in  this  case  either  at  the  trial  or 
at  any  reasonably  certain  date  in  the  future. 
Her  counsd  therefore  submitted  tbe  case 
without  her  own  or  any  other  evidence  on 
the  subject  of  the  method  and  circumstances 
under  which  she  acquired  these  bonds.  This 
is  fatal  to  her  defense,  independently  of  any 
question  as  to  the  rights  of  holders  in  good 
faith  of  these  instruments,  and  we  have  no 
ground  for  reversing  the  Judgment  for  $200 
rendered  against  her  in  the  court  a  qua. 

In  thus  disposing  of  this  appeal  we  wish  it 
distinctly  understood  that  we  make  not  the 
slightest  Intimation  of  an  opinion  on  the 
rights  and  obligations  arising  between  hold- 
ers in  good  faith  of  sudi  bonds  and  the  state. 
When  a  case  comes  before  us  requiring  the 
expression  of  our  Judicial  opinion  on  those 
delicate  and  difficult  questions,  we  shall  not 
shirk  the  responsibility,  but  our  sense  of  of- 
ficial duty  requires  us  to  abstain  from  ex- 
pressing such  opinions  unless  absolutely  nec- 
essary to  the  decision  of  a  pending  cause. 
It  is  therefore  ordered,  adjudged,  and  de- 
creed that  the  Judgment  appealed  from,  In 
so  far  as  It  maintains  the  sequestration  and 
condemns  the  defendants  to  return  to  the 
state  the  bonds  involved,  be  annulled,  avoid- 
ed, and  reversed,  and  that  the  demand  of 
the  state  to  that  extent  be  dismissed,  and 
that  the  sequestration  be  dissolved,  and  that 
In  other  respects  said  Judgment  be  affirmed. 

BRBAUX,  J.  (dissenting,  McENBKY,  J., 
concurring  with  him).  The  issues  are  pre- 
sented. The  plaintiff  and  tbe  defendants 
pray  for  a  decision  on  the  merits,  settling 
the  vexing  and  perplexing  questions  growing 
out  of  the  embeaszlement  of  certain  lx>nds 
from  the  state  treasurer's  office.  The  effect 
of  good  faith,  its  scope,  extent,  the  right  of 
those  who  have  become  owners  for  valuable 
consideration  without  notice,  can  be  decided 
at  this  time,  and  the  question  forever  set- 
tled. If  the  holders  of  these  14  state  bonds 
ovra  values  for  which  the  state  is  bound, 
they  should  be  rdleved  from  the  doud  on 
their  property.  If  they  are  valueless,  delay 
serves  no  purpose.  The  political  branch  of 
the  government  will  be  Influenced  by  the  de- 
dsion  as  well  at  this  time  as  at  any  time 
hereafter.  It  is  preferable  to  deciue  the  is- 
sues at  once,  and  not  to  postpone  questions 
that  must  be  dedded  later.  These  bonds 
should  remain  In  gremlo  legls  until  the  rights 
of  the  parties  In  interest  are  finally  deter- 
mined.   We  therefore  dissent 

On  Rehearing. 

(March  26,  1894.) 
McB3NBRT,  J.    The  consideration  of  the 
application  tor  a  rehearing  In  this  caa^  by 
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consent  of  corinsel,  was  deferred  until  after 
the  decree  of  the  case  of  State  t.  Hart,  re- 
cently decided,  and  reported  46  La.  Ann.  56, 
14  South.  430.  The  Issnes  involved  In  the  two 
cases  are  Identical  It  will  be  unnecessary, 
and  it  would  be  fruitless  of  results,  to  reopen 
the  case  for  argrument,  and  postpone  our  de- 
cree. We  will  refuse  the  rehearing,  and  will 
annul  our  former  decree,  and  will  now  enter 
such  a  decree  aa  should  have  been  rendered 
in  the  first  instance:  Therefwe,  for  the  rea> 
sons  assigned  In  case  of  State  ▼.  Hart 
(No.  10,888)  Id.,  It  is  Mdered,  adjndged,  and 
decreed  tliat  our  former  decree  rendered  here- 
in be  annulled,  and  it  la  now  ordered,  ad- 
judged, and  decreed  that  the  judgment  ap- 
pealed from  be  affirmed.    Rehearing  refused. 

MIIiLER,  J.,  recused. 


(4t  La.  Ann.  E73) 

MOHENTAG  v.  TAX  COLLECTOB  OF 

PIKST  DIST.  et  al.     (No.  U,417.) » 

(Snpreme  Coart  of  Iionlsiana.     April  23,  1894.) 

BxMIFTIOir  FBOM  TAXATION— SCHOOLS  Or  BTBH- 
OORAPHT. 

A  school  bnildingr  In  which  atenogTaphy 
and  typewriting  are  ezcluaively  tanght  la  not 
exempt  from  taxation  by  article  207  of  the  con- 
atitntion.  The  proTiso  in  said  article  exdodes 
from  its  benefits  schoola  that  are  conducted  for 
private  profit. 
(Syllabus  by  the  Court) 

Appeal  from  civil  district  court,  parish  of 
Orleans;  Frederick  D.  King,  Judge. 

Suit  by  Alexander  Lichentag  against  the 
tax  collector  of  the  first  district,  the  board 
of  assessors,  and  the  city  of  New  Orleans 
to  restrain  the  sale  of  certain  property  for 
taxes.  From  a  Judgment  for  plaintiff,  de- 
fendants appeal.     Reversed. 

B.  A.  O'Sulltvan,  City  Atty.,  and  Henry 
ttenshaw,  Asst  aty  Atty.,  for  appellants. 
Fenner,  Henderson  &  Fenner  and  Walker  B. 
Spencer,  for  appellea. 

McENEBY,  3.  The  plaintiff  Is  the  owner 
of  lot  7,  In  square  151,  bounded  by  Robin, 
Magazine,  Camp,  and  Race  streets,  in  the 
city  of  New  Orleans,  and  alleges  that  he  is 
conducting  a  school  of  stenography  and  type- 
writing, which  Is  the  only  means  by  which 
be  obtains  a  livelihood;  and  that  the  above- 
described  property  la  used  by  him  exclusive- 
ly for  the  purpose  of  living  In  and  of  con- 
ducting said  school;  and  that,  under  the 
constitution  of  the  state,  said  property  1b 
exempt  from  taxation.  On  the  prayw  of 
the  petition  he  obtained  an  injunction  re- 
straining the  tax  collector  of  the  first  dis- 
trict, the  board  of  assessors,  and  the  city  of 
New  Orleaas  firom  advertising  or  attempting 
to  sell  the  above-described  property  for  the 
taxes  assessed  against  It    There  was  Judg- 

^Behearing  refuaed  May  0,  1801. 


ment  for  plaintiff  aa  prayed  for,  and  the  de- 
fendants api>ealed. 

Article  207  of  the  constitatloii  of  1819  to 
the  only  provision  of  the  constltatlon  ap- 
plicable to  the  present  controversy.  It  says 
property  used  exclusively  for  colleges  or 
other  school  purposes  shall  be  exempt  from 
taxation,  provided  it  Is  not  used  or  leased 
for  purposes  of  private  profit  or  incomes 
The  word  "school,"  as  empl<7ed  In  the 
above  article,  Is  used  In  the  ordinary  mean- 
ing of  the  word,  and  must,  therefore,  be 
applied  to  the  class  of  Institutions  which  are 
embraced  within  that  meaning.  In  its  most 
extensive  aignlflcatlon  .  It  embraces  places 
where  learned  men  meet  for  Instruction  and 
intercourse,  where  they  may  discuss  and 
promulgate  Ideas  of  a  particular  and  Indi- 
vidual character,  and  promote  the  dissemina- 
tion of  a  particular  theory.  It  embraces 
the  learned  of  a  particular  profession,  when 
associated  for  special  purposes,  such  as  the 
college  of  surgeons,  and  it  is  applied  to  de* 
scribe  an  assemblage  of  a  particular  kind, 
or  the  followers  of  a  particular  teacher  In 
theology,  science^  philosophy,  or  medicine^ 
It  certainly.  In  the  constitution,  applies  to 
none  of  these^  but  is  used  for  the  puriKMe 
of  describing  cH-dlnary  schools,  such  as  we 
know  In  common  speech,— educational  estab* 
Ushments  below  the  grade  of  college,  In 
which  elementary  knowledge  Is  Imparted. 
Such  institutions  are  for  the  purpose  of 
Instructing  young  children,  and  are  known 
as  primary  or  common  schools  or  academies. 
Such  institntlons  are  for  acquiring  knowl- 
edge and  mental  training:  Plaintiff's  ev^ 
dence  shows  that  the  teaching  of  trpowrit> 
Ing  and  stenography  Is  made  part  of  the  In- 
struction of  schools  and  colleges,  and  to  a 
means  of  mental  training.  But  thto  fact 
would  not  constitute  these  mechanical  arte 
as  the  means  of  acquiring  general  knowl- 
edge and  mental  training.  Boxing,  fencing, 
dancing,  in  fact,  all  gymnastic  exercises,  in- 
struction in  which  forms  a  part  of  the  course 
in  every  institution  of  a  high  grade,  in  some 
degree  train  the  mentel  aa  well  as  physical 
conditions,  but  they  are  not  for  thto  reason 
the  necessary  accompanimento  of  educa- 
tion. Painting  is  one  of  the  most  instruct- 
ive of  the  arte,  yet  no  one  will  contend 
that  a  building  In  which  painting  Is  exdn- 
sively  teught  to  exempt  from  taxation.  Mu- 
sic, also,  to  Instructive,  and  develops  to  a 
high  degree  certain  of  the  mental  faculties, 
and,  like  painting  promotes  the  vigor  of  the 
Imagination  and  strengthens  the  reasoning 
faculty.  They  are  both  teught  In  all  well- 
estebltohed  schools  and  colleges,  yet  no 
building  devoted  exclusivdy  to  the  teaching 
of  these  arte  would  be  exempt  firom  taxation 
for  the  reason  that  they  do  not  necessarily 
enter  Into  any  scheme  of  general  knowledge, 
and  are  not  essential  to  the  training  of  the 
mental  faculties.  Stenography  to  an  art; 
shorthand  writing,  the  use  of  abbrevtotions 
or  characters  for  whole  words,  typewriting 
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can  aeareely  nnk  aa  an  art,  and  may  be 
classed  as  a  mechanical  occupation,  like  the 
•ettlng  of  type.  Neither  one  of  these  oc- 
cnpations  enter  into  a  scheme  of  education 
for  the  acquisition  of  knowledge  or  the  train- 
ing of  the  mental  faculties.  That  they  ind- 
doitally  Improve  some  faculty  cannot  be 
disputed;  that  they  may  hare  a  healthy  in- 
fluence on  all  the  faculties  may  be  admit- 
ted; bat  many  mechanical  occupations  do 
the  same  thing.  It  Is  difficult  to  oonceive 
of  any  exercise  of  the  physical  powers  wtth- 
ont  In  some  degree  exercising  a  wholesome 
Inflomce  on  tbe  mental  faculties.  The  occa- 
patlon  of  the  plaintiff,  which  he  Is  teach- 
ing to  his  pupils,  presupposes  an  acquisitioa 
of  knowledge  and  a  mental  training,  and 
the  object  of  the  school  is  not  for  the  pur- 
pose intended  by  the  primary  or  common 
school  or  academy.  It  is  the  teaching  of  a 
trade  which  the  pupils  expect  to  follow  for 
a  livelihood.  Schools  for  lawyers  and  doc- 
ton,  exduslvely  devoted  to  the  preparing 
of  them  for  their  profeaslcma,  presuppose  a 
previously  acquired  fitness,  and  they  enter 
Into  no  general  plan  of  common  education. 
The  school  buildings  for  these  pmposes  are 
not  exempt,  as  they  are  Intended  for  a  spe- 
cial class  for  special  purposes  of  professional 
calling.  And  so  It  is  with  plaintiff's  8cho(d. 
It  Is  intended  to  educate  a  particular  class 
for  a  si>eclal  object  and  for  a  specific  calling, 
as  an  occupation  by  which  to  make  their 
way  In  life.  The  occupation  presupposes 
all  that  Is  required  for  such  a  calling  has 
been  obtained  In  some  school  or  college  de- 
voted to  the  purpose  of  Imparting  knowl- 
edge and  mental  training.  The  petition  of 
plaintiff  alleges  that  his  school  Is  conducted 
by  him  for  private  profit.  Article  207  In  the 
^oviso  excludes  such  schools  from  tbe  ex- 
emption. The  judgment  appealed  from  Is 
annulled  and  reversed,  and  it  Is  now  or- 
dered that  plaintiff's  suit  be  dismissed,  wltb 
•osta. 


Ua  La.  Ann.  6«9) 

FEIiT  T.  VICJKSBURG,  8.  St  P.  H.  CO.     (No. 
11,468.)' 

(Supreme  Court  of  Louisiana.    April  23,  1894.) 

SOXTAOE  WaTSB— IKJCBT  TO  IiAND— ClOBINO  CuI/- 
VIBT8— ACTIOK  AOAIHST  KaiLKOAO  CoMPANT. 

In  a  salt  for  damages  against  a  railroad 
company  for  opening  one,  and  closing  two,  cul- 
verts in  the  roadbed  extending  through  plain- 
tiff's land,  by  which  It  is  claimed  by  plaintiff 
tbe  rain  and  seqwge  water  were  made  to  stand 
In  his  field,  and  drainage  prevented,  causing 
the  loss  of  crops,  the  court  will  inquire  into  the 
•itoation  of  the  land  and  its  means  of  drain- 
age, and  the  company  will  not  be  held  responsi- 
ble if,  from  the  testimony,  it  appears  the  plain- 
tiff's alleged  losses  were  dne  to  depressions  in 
the  land  and  obstructed  drainage,  not  at  all  con- 
nected with  tlia  dosing  or  opening  of  the  cnl* 
▼erts. 

iSyllabns  by  the  Court) 


•Behearing  refused  ICay  7, 18M. 
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Appeal  from  district  court,  parish  of  Mad- 
ison;  Field  F.  Montgomery,  Judge. 

Action  by  A.  T.  Felt  against  the  Vlcka- 
burg,  Shreveport  A  Pacific  Railroad  Com- 
pany. From  a  Judgment  for  plaintiff,  de- 
fendant appeals.    Reversed. 

James  T.  Coleman,  for  appellant.  Stubtw 
&  Bussell,  for  appellee. 

MILLBB.  3.  Tbe  plaintiff,  A.  T.  Felt, 
seeks  to  recover  from  the  defendant,  Ihe 
Vicksburg,  Shreveport  A  Fadflc  Railroad 
Company,  damages  alleged  to  have  arisen 
from  tbe  opening  of  one,  and  closing  of  two, 
culverts  In  the  embankment  cm  which  tbe 
tracks  of  the  defendant  are  laid  through 
plaintiff's  plantation  in  the  parish  of  Madi- 
son. By  the  opening  of  the  culvert  it  is 
claimed  that  water  was  diverted  from  its 
natural  course,  and  turned  on  the  plantation, 
and  by  the  closing  of  the  two  culverts  it  Is 
charged  that  the  exit  of  the  water  from 
plaintifTs  plantation  was  prevented.  By 
these  causes  it  is  alleged  tbe  plantation 
was  made  incapable  of  cultivation,  and  the 
crops  lost,  that  otherwise  would  have  been 
produced  m  the  years  1891,  1892,  and  1893. 
The  answer  of  the  company  denied  liability, 
and  attributed  the  alleged  loss  complaint 
of  In  the  petition  to  the  situation  of  the  plan- 
tation, and  the  natural  difficulties  of  its 
dralnaga  Our  view  of  the  controversy  dis- 
penses with  any  occasion  to  deal  with  the 
Incidental  questions  that  arose  on  the  trial. 
The  plantation  is  what  Is  called  the  "Delta 
Peninsula,"  inclosed  in  the  bend  of  the  Miss- 
issippi, opposite  Vicksburg.  The  defradant's 
railroad  passes  in  front  of  the  plantation. 
The  plaintiff  claims  his  drainage  was  through 
the  railroad  embankment,  In  a  southerly 
direction,  to  the  lowlands,  and  that  the  dos- 
ing of  two  culverts  stopped  this  drainage. 
He  further  claims  that  the  opening  of  the 
other  culvert,  where  tbe  road  curved  to  the 
east.  Increased  the  flow  of  water  already 
arrested  before  the  opening  by  the  dosing 
of  the  two  culverta.  The  two  culverts  were 
closed  in  the  spring  of  1888.  Tlie  opening 
of  the  other  was  in  the  spring  of  1890.  The 
plaintiff,  we  gather  from  the  record,  made  a 
crop  in  1890  and  In  1891.  There  is  no  dalm  in 
respect  to  the  crop  of  1880,  and  the  testi- 
mony is  that  186  bales  of  cotton  were  pro- 
duced in  1891,  and  tends  to  the  conduslon 
that  it  was  a  fair  yield. 

Our  inquiry  is  first  directed  to  the  issue 
whether  the  plaintiff  was  injured  by  the  do- 
sure  of  the  culverts  in  the  spring  of  1888, 
opening  to  the  south  side  of  tbe  rallr<}ad. 
The  plaintiff  has  produced  testimony  that 
tbe  seepage  and  rain  water  rested  oa  his 
land  BO  as  to  interfere  with,  if  not  prevent, 
all  cultivation,  and  his  witnesses  attribute 
this  lack  of  drainage  entirely  to  the  dosing 
of  the  culverts.  We  think  the  testimony  of 
the  defendant  most  conduslvdy  develops 
other  causes.  It  is  shown  there  had  been 
serious  breaks  in  the  levee,  and  tbe  floods 
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passing  throng  these  breaks  bad  left  the 
OBoal  deposits,  filling  the  ditches  for  con- 
ducting the  water  from  the  cnlverts,  render- 
ing them  useless.  It  Is  shown,  too,  that  the 
waters  accumulated  In  the  basin,  1.  e.  that 
part  of  the  land  designated  as  such  on  the 
map  In  evidence,  and  the  level  of  the  land 
was  such  as  to  make  the  culverts  that  were 
closed  unnecessary.  After  the  closure  of  the 
two  culverts,  another  was  left  of  adequate 
capacity,  and  adapted,  from  its  position  and 
the  lay  of  the  land,  for  the  necessary  drain- 
age; but  it  is,  we  think,  put  beyond  cuitro- 
versy  that  this  culvert  could  not  perform  Its 
office  because  of  the  stoppage  by  the  deposit 
from  the  crevasse  waters  of  the  drains  lead- 
ing from  the  culvert  Again,  these  culverts 
were  closed  In  the  spring  of  1888.  The  plain- 
tiff made  crops  down  to  1891  with  no  Inter- 
ference from  the  closing  of  the  culverts. 
The  seasons  in  which  plaintiff  complains  of 
making  no  crops.  It  seems  from  the  testi- 
mony, were  equally  unfortunate  to  others  in 
this  Delta  peninsula.  That  the  closure  of 
culverts  in  1888  Is  not  complained  of  until 
1891,  and  that  the  complaint  of  the  plaintiff 
of  no  crops  or  diminished  production  Is,  with 
respect  to  years,  unfortunate  to  others  in  bis 
neIgbIx>rhood,  from  causes  wholly  discon- 
nected with  the  closure  of  the  culverts,  must 
be  deemed  to  support  the  conclusion  that  the 
plaintUfs  alleged  losses  are  not  due  to  the 
caosea  assigned  in  his  petition.  The  testi- 
mony, on  this  branch  of  the  case,  that  the 
culverts  closed  served  no  purpose,  and  that 
the  ditches  leading  from  the  culverts  were 
filled  up  or  clogged  with  deposits  from  the 
crevasse  floods,  comes  from  witnesses  liv- 
ing In  plaintiff's  neighborhood,  familiar  with 
the  land  and  its  condition  in  respect  to  drain- 
age. There  is,  besides,  the  testimony  of  ear- 
veyors,  and  a  map  exhibiting  the  relative 
elevations  of  the  land,  its  ditches  and  drains, 
as  well  as  the  culvert,  the  closing  of  which 
is  the  subject  of  complaint  We  reach  the 
conclusion,  from  all  the  testlm<my,  that  clos- 
ing was  not  the  cause  of  any  loss  to  plaln- 
Uff. 

The  colvert,  the  opening  of  which  to  also 
a  ground  of  plaintiff's  suit,  was  in  the  rail- 
road embankment  at  a  point  where  the  wa- 
ter from  rain  as  well  as  seepage  accumulat- 
ed between  the  embankment  and  the  levee. 
The  water  resting  against  the  levee  endan- 
gered the  levee  itself.  To  guard  against  that 
danger,  the  levee  board,  in  the  season  of 
high  water  of  1890,  directed  the  opening  of 
the  cnlyert,  so  as  to  prevent  the  accumula- 
tion of  water.  The  outlet  thus  afforded  car- 
ried the  water  in  the  direction  it  would  have 
pursued  if  there  had  been  no  embankment 
at  that  point  That  natural  direction  was 
Into  a  large  canal  serving  as  the  principal 
means  of  draining  the  lands.  The  plaintiff's 
ease  supposes  that  the  opening  of  the  cul- 
rert  so  increased  the  volume  of  water  in  this 
canal  as  to  flood  the  land.  The  testimony  as 
to  the  effect  of  opening  the  culvert  does  not, 


In  onr  opinion,  snstaln  the  plalntHTs  theoiy. 
We  gather  from  the  record  that  in  seasons 
of  high  water  all  the  lands  in  this  Delta  pen- 
insula are  seriously  affected  by  seepage  or 
transpiration  water.  Such  lands,  with  the 
river  on  each  side,  have  not  the  means  of 
drainage  of  lands  not  thus  Inclosed  by  the 
river.  It  Is  the  testimony  tliat  on  these  plan- 
tations in  the  Delta  praiinsula  the  transpira- 
timi  water,  increased  by  the  height  of  the 
river,  added  to  the  rain  water,  seeks  and 
stands  in  the  depressions  of  the  lands.  With 
the  best  drainage  attainable  <hi  lands  thus 
situated  It  Is,  we  think,  shown  that  it  to  al- 
most impracticable  to  make  crops  on  such 
plantations  in  high-water  seasons,  if  the 
height  of  the  river  to  protracted.  There  to  In 
the  record  the  testimony  as  to  the  practical 
result  of  high  water  in  augmenting  transpirar 
tion  water  on  these  lands,  and  there  to,  be- 
sides the  theory  developed  by  the  expert, 
testimony  ascribing  the  transpiration  water 
to  the  greater  saturation  of  tonds  thns  situ- 
ated, L  e.  with  a  high  river  on  either  side. 
Unfortunately  tor  the  plaintiff,  the  natural 
causes  to  which  the  witnesses  refer,  causing 
water  to  rest  on  hto  lands,  were  aggravated 
by  the  fact  that  the  lands  were  subjected  to 
the  servitude  of  drain  with  respect  to  plan- 
tations above  on  the  peninsula,  and,  besides, 
had  no  adequate  drainage.  With  aU  tiiese 
causes  operating,  we  cannot  ascribe  the 
ptolntifCs  supposed  losses  to  the  opening  of 
the  culvert  We  cannot  apprectote  why  the 
Judgment  of  the  lower  court  ordered  the  cul- 
vert to  be  closed,  and  think  the  relief  asked 
in  this  respect  in  the  answer  to  the  appeal 
should  be  accorded.  It  is  therefore  ordered, 
adjudged,  and  decreed  that  the  Judgment  of 
the  lower  court  be  annulled^  avi^ded,  and  re- 
versed, and  it  to  now  ordered,  adjudged,  and 
decreed  that  plaintiff's  petition  be  dismissed, 
and  that  he  pay  costs  of  thto  court  and  In 
the  lower  court 


(M  La.  Ann.  818) 
ABES  et  nx.  T.  DAVia     (No.  11,414.) 
(Supreme  Oonrt  of  Lonlsiana.     April  23,  1894:.) 

DOHATIONS  BBTWSBN  BfODSBS  — BSTOOATIOII — ^EaT- 
TBOT. 

Donatlona  between  the  tponses  are  rer- 
ocable  by  mutaal  consent,  and,  when  revoked, 
the  property  returns  to  the  estate  of  the  donor 
freed  from  any  claims  of  his  heirs  for  thdr  legit- 
ime which  might  have  attached  to  the  prop- 
erty if  the  donation  had  not  been  revoked. 
Rev.  Civ.  Code,  arts.  1559,  1748;  Scudder  v. 
Howe,  11  Sonth.  824^  44  La.  Ann.  1103. 
(Syllabus  by  the  Court) 

Appeal  from  civil  district  court,  parish  of 
Orleans;  Francto  A.  Monroe,  Jadg& 

Suit  by  Helms  Abes  and  wife  against 
Aaron  Davis.  From  a  Judgment  for  de- 
fendant, plaintiffs  appeal.     Reversed. 

James  Wilkinson,  for  appeUaats.  A.  J. 
Peters,  for  appellee. 
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MILIjBB,  T.  The  anlt  la  to  eompd  de- 
fendant to  axxept  title  to,  and  pay  for,  prop- 
oly  Bold  to  him  hy  plaintiff  Helms  Abes. 
Tbe  defense  Is  tbat  the  property  was  donat- 
ed by  plaintiff  to  his  wife  In  their  marriage 
contract;  that,  though  this  dcmatlon  was 
afterwards  revoked,  the  property,  by  the  ^• 
fed  of  the  donation,  became,  and  Is  now, 
subject  to  any  claims  of  the  donor's  children 
for  tb^r  legitime.  The  Judgment  of  tbe 
lower  court  was  In  favor  of  defendant,  and 
plaintiffs  appeal. 

Donations  between  the  sponses  are  revoc- 
able. When  revoked,  the  property  returns 
to  the  donor  free  from  any  claims  of  his 
clifldren  for  their  legitime  they  might  bare 
If  tbe  donation  was  not  revoked.  In  other 
words,  tbe  property  retnms  to  tbe  donor, 
not  by  any  new  title,  but  simply  because 
tbe  donation  Is  deemed  never  to  have  taken 
place.  It  follows  that  tbe  plaintiff  Abes 
can  sell,  and  his  vendee  can  acquire,  the 
property,  as  freely  as  If  the  donation  bad 
nenr  been  made.  Rev.  Civ.  C!ode,  art&  1559, 
1740,  par.  4;  Scndder  v.  Howe,  44  La.  Ann. 
1108,  11  South.  824. 

It  is  therefore  ordered,  adjudged,  and  d»- 
oeed  that  the  Judgment  of  the  lower  court 
be  avoided,  annulled,  and  reversed,  and 
that  the  defendant  Aaron  Davis  be,  and  be 
IS  hereby,  ordered  to  complete  the  sale  ot 
♦he  property  described  In  the  petition  pur- 
cbased  by  him  fW>m  plaintiff  Helms  Abes, 
and  that  he  pay  plaintiff  the  price  therefor 
stipulated  to  be  paid,  to  wit,  $9,000,  with 
legal  interest  from  Judicial  demand,  with 
coats  of  apiieel  and  of  the  tower  court 


(4«I&  Ana.  TSU 

WHEELER  V.  BOARD  OP  FIRE  COATRS 

OF  C3ITY  OF  NEW  ORLEANS  et  al. 

(No.  11.407.) 

(Sapreme  Conrt  of  Louisiana.     April  23,  1894.) 

CiTZ  FiHE  Depijitment— Veterinabt  Burqeox — 

VALrom    OF  DlSCBASQB — ISJUNOTIOIf. 

1.  Hie  "veterinary  surgeon"  mentioned  in 
section  6  of  the  oidinance  creating  a  paid  fire 
department  of  the  city  of  New  Orleans  is  an 
officer  of  the  department,  and  holds  his  office 
during  good  behavior. 

2.  The  board  of  commissioners  was  abso- 
lutely without  power  or  authority  to  displace  a 
veterinary  surgeon  who  had  l>een  elected  and 

SuaUfied,  and  was  in  the  discharge  of  his  du- 
iea,  as  such,  br  the  election  of  another  per- 
son, the  officer  naving  not  resigned,  nor  been 
impeached.  Such  election  was  absolutely  null, 
carrying  with  it  no  legal  effects. 

8.  The  officer  attempted  to  I)e  displaced  by 
sncb  an  election  by  the  board  was  authorised 
to  asic,  and  the  conrt  Justified  in  granting,  an 
injunction  In  his  favor,  restraining  the  newly- 
elected  snigeon,  the  board  of  commissioners, 
and  the  chief  of  the  department,  from  interfer- 
ing with  him  in  the  performance  of  his  duties. 
(Syllabus  by  the  Court) 

Appeal  from  dvU  district  court,  parish  of 
Orleans;   Thomas  O.  W.  Ellis,  Judge. 

InJnnctioD  by  Arthur  S.  Wheeler  against 
tfaa  board  of  fire  commissioners  of  the  city  of 


New  Orleans  and  others."   From  a  JudgdieSlt 
for  plaintiff,  defendants  appeal    Afflrmed. 

B.  A.  O'Sulllvan,  City  Atty.,  and  Henry 
Renshaw,  Asst  City  Atty.,  for  commissioners, 
appellants.  Lawrence  O'Donnell,  for  appel- 
lant J.  J.  Morioe.  Frank  C.  Zacbarie,  for  ap- 
pellee. 

NICHOLLS,  O.  J.  What  Is  known  as  the 
"Fire  Department  of  the  City  of  New  Or- 
leans" owes  its  origin  to  the  ordinance  of  tbe 
city  of  New  Orleans  which  bears  the  num- 
ber 5614.  Tbe  general  control  and  admin- 
istration of  the  affairs  of  the  department  are 
intrusted  to  a  board  designated  as  tbe 
"Board  of  Fire  Commissioners  of  the  City 
of  New  Orleans."  The  powers,  rights,  du- 
ties, and  obllgatlcms  of  tbe  board  are  set 
forth  in  the  ordinance  creating  it.  Section 
6  of  the  ordinance  declares  that  the  commis- 
sioners shall  appoint  all  the  officers  and 
employes  of  the  department;  and  section  6, 
that  the  said  board  shall  app<dnt  as  many 
assistant  engineers,  firemen,  •  •  •  and 
other  employes  as  may  be  requisite;  also, 
one  veterinary  surgeon.  The  twenty-eightii 
section  of  the  wdinance  is  tbat  upon  which 
both  parties  to  this  litigation  rely.  It  is  as 
follows:  "Ail  officers  and  men  of  the  de- 
partment shall  hold  office  during  good  be- 
havior, up  to  the  age  limit  of  sixty-five  years, 
and  shall  only  be  deprived  of  office  and  posi- 
tion after  impeachment  and  conviction  by 
the  commissioners."  The  plaintiff  herrin 
was  duly  elected  "veterinary  surgeon"  of 
the  fire  department  on  November  13,  1891, 
and  qualified  and  entered  Into  the  discharge 
of  his  duties  as  such.  It  la  not  pretended 
that  he  has  resigned,  or  been  either  removed 
or  impeached.  On  the  12th  of  January, 
1893,  the  board  of  commissioners  elected 
John  J.  Morlce  to  the  position  of  veterinary 
surgeon.  On  the  14th  January,  1803,  upon 
the  petition  of  the  plaintiff,  an  injunction 
Issued,  enjoining  and  restraining  the  board 
of  commissioners  and  Morlce  from  any  ac- 
tion Interfering  with  or  infringing  the  plaln- 
tlfTs  rights  of  discharging  the  duties  and 
receiving  the  emoluments  of  the  said  office, 
until  such  time  as  the  disputed  right  to  said 
office  should  be  Judicially  determined.  Plain- 
tiff, In  the  petition  upon  which  this  injimc- 
tion  issued,  set  forth  his  election  and  quali- 
fication as  veterinary  surgeon,  his  continued 
IXMsession  and  Incumbency  of  the  office,  the 
terms  and  tenure  of  the  office,  and  the  pow- 
tm  and  duties  of  the  board.  He  also  set 
forth  tbe  action  of  the  board  in  attempting 
to  replace  him  by  the  electlcm  of  Morlce,  and 
declared  this  acticm  illegal  and  unwarrant- 
ed. He  averred  that  the  board  of  fire  com- 
mlssloners  and  Morlce  (the  latter  claiming 
title  to  the  office  by  virtue  of  the  election 
mentioned)  and  Thomas  O'Connw,  chief  of 
the  fire  department,  were  seeking  to  Impede, 
interfere,  and  obstruct  him  In  the  discharge 
of  tbe  duties  and  functions  of  his  office,  and 
receiving  the  emoluments  thereof,  and  tbat 
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de  feared  that  Morlce  would  seek  and  obtain 
recognltloD  as  veterlnaiy  surgeon  nnleas  all 
parties  sbould  be  restrained  by  Injunction. 
He  prayed  that  an  Injimction  Issue,  and,  aft- 
er citation  and  hearing,  that  it  be  ultimately 
perpetuated,  restraining  the  board,  Morlce, 
and  O'Connor  from  any  action  Interfering 
with  or  infringing  upon  his  right  of  dischar- 
ging the  duties  and  receiving  the  emolu- 
ments of  the  said  office  until  such  time  as 
the  disputed  right  to  said  office  shall  be  Ju- 
dicially determined.  A  motion  to  dissolve 
the  Injunction,  as  haying  been  Illegally  Is- 
sued, as  the  averments  of  the  petition  did 
not  warrant  it,  and  an  exception  to  dismiss 
the  suit,  as  disclosing  no  cause  of  action, 
were  successively  filed  by  the  defendants, 
and  ovMTUled  by  the  court.  They  then  an- 
swered, first  pleading  the  general  Issue,  and, 
further  answering,  averred  that  Morice  was 
duly  elected  under  the  ordinance;  that  be 
had  Immediately  thereafter  entered  upon  the 
discharge  of  the  duties  of  his  office,  and 
was  in  the  i>erformance  of  the  same  at  the 
date  the  injunction  was  talcen  out;  that  be 
was  prevented  by  the  Injunction  from  con- 
tinuing  to  perform  said  duties;  and  that 
ftom  the  date  of  his  election  he  had  been, 
and  was  still,  the  sole  and  actual  Incumbent, 
and  de  jure  and  de  facto  holder,  of  the  of- 
flc&  The  district  court  rendered  judgment 
In  favor  of  the  plaintiff,  as  prayed  for  by 
him,  and  defendants  have  appealed. 

Only  two  questions  are  really  before  ns: 
(1)  Is  the  veterinary  surgeon  of  the  fire  de- 
partment of  the  dty  of  New  Orleans  to  be 
classed  as  one  of  the  <^cers  and  men  of  the 
department?  (2)  If  he  Is,  did  his  displace- 
ment by  the  board,  in  manner  and  form  and 
undo:  the  circumstances  as  shown  by  the 
record,  authorize  him  to  take,  and  justify 
him  in  taking,  out  the  injunction  which  be 
did,  and  whoi  he  did? 

Defendants  do  not  allude  at  all,  in  th^r 
brief,  to  the  first  point,  and  their  contention 
In  respect  to  it  in  argument  was  so  clearly 
without  foundation  as  to  require  no  special 
M  extended  dlscosslon.  The  veterinary  sur- 
geon Is  unquestionably  an  officer  of  the  de- 
partment There  is  no  basis  whatever  upon 
which  to  attempt  to  draw  a  distinction  be- 
tween him  and  the  assistant  engineers,  the 
foreman,  and  the  other  povons  mentioned 
together  In  the  sixth  section.  The  effect  of 
onr  so  holding  is  to  bring  the  court  at  once 
to  the  consldwation  of  the  second  question, 
for  It  Is  not  claimed  that  the  plaintiff  has  re- 
signed, or  been  eitha:  removed  <»'  impeach- 
ed, or  that  (assuming  him  to  be  an  officer) 
the  board  had  any  power  or  authority  to 
elect  a  person  in  his  place. 

Tlie  whole  case  of  the  defendants  rests  up- 
on the  buxMTect  premise  that  the  plaintiff 
was  connected  with  the  department  by  a 
mere  "assignment  to  duty,"  from  which  he 
could  at  any  time  be  "relieved"  by  the  board. 
The  board  was  absolutely  without  power  or 
authority  to  so  relieve  him  at  will,  he  hold- 


ing bis  office  by  a  fixed  tenure  during  good 
behavUw;  and,  as  resulting  from  this  fact, 
Its  action  In  electing  Dr.  Morice  in  his  place 
was  an  absolute  nullity,  carrying  with  it  no 
legal  effect  whatever.  It  is  claimed  that  the 
plaintiff  was  present  when  that  action  took 
place;  that  bis  name  was  placed  in  nomina- 
tion as  a  candidate  in  opposition  to  Morice; 
that  he  made  no  protest,  but  acquiesced  In 
the  situation  imtll  his  defeat  There  Is  noth- 
ing going  to  show  tliat  plaintiff's  name,  as  a 
candidate,  was  presented  by  his  authoriza- 
tion. He  was  not  called  on  to  interfere  In 
the  proceedings  of  the  board,  even  had  he 
been  at  liberty  to  have  done  so.  He  could 
safely  rest  on  his  legal  rights.  The  situation 
and  position  of  no  one  was  Injuriously  af- 
fected by  his  course.  There  Is  no  estoppel 
in  the  premises.  The  case  of  Gallan  v.  Board, 
45  La.  Ann.  673,  12  South.  834,  relied  <«  by 
the  defendants,  bears  no  resemblance  to  the 
present  The  plaintiff  in  that  case  did  not 
pretend,  in  his  pleadings,  to  have  been  at 
any  time  an  elected  officer.  His  utmost  claim 
was  that  he  was  "acting"  as  an  officer,  which 
Is  something  other,  and  very  different  from 
"being"  an  officer.  Finding  that  plaintiff  was . 
elected  and  qualified  as  an  officer  In  an  office, 
the  tenure  of  which  is  during  good  b^avlor, 
that  he  was  actually  In  the  discharge  of  bis 
duties  as  such  officer,  that  he  had  not  re- 
signed or  been  Impeadied,  that  any  attempt 
by  the  board  to  displace  him  by  the  election 
of  another  person  was  done  absolutely  with- 
out power  or  authcHity,  and  that  his  attempt- 
ed displacement  was  an  absolute  nullity;  find- 
ing that  In  the  petition  presented  in  this 
case,  plaintiff,  by  pleadings  oHitalnlng,  not 
merely  conclusions  of  law,  but  recitals  of 
fact  supported  by  documents  annexed,  shows 
affirmatively  to  the  court  both  the  absolute 
character  of  his  own  rights,  and  the  absolute 
want  of  powor  and  authority  of  the  board  of 
commissioners  in  the  premises;  finding,  also, 
that  this  litigation  Is  limited  to  the  asc^laln- 
ment  of  the  conflicting  claims  of  the  two  vet- 
erinary surgeons  themselves,  and  that  no 
question  arises  as  to  the  effect  uiion  third  par- 
ties of  any  act  done  by  Dr.  Mcxice,  as  being 
the  act  of  a  de  facto  officer,— we  are  of  the 
opinicm  that  the  plaintiff  was  justified  in 
asking,  and  the  court  warranted  in  granting, 
the  Injunction  which  Issued  in  this  case.  We 
recognize  that  injunctions  of  this  chanict» 
should  be  granted  only  after  the  most  care- 
ful examination  by  the  judge  to  whom  ap- 
plication for  the  same  is  made,  Inasmudi  as 
there  is  danger  of  the  judiciary  being  made 
to  temporarily  trench  unintentionally  upon 
powers  legally  committed  to  other  depart- 
ments of  the  government,  or  to  special  per- 
sons or  tribunals,  and  inasmuch  as  public  as 
well  as  private  Interests  are  almost  neces- 
sarily more  or  less  concerned  in  such  pro- 
ceedings. If  district  judges  would  refiraln 
from  action  until  applicants  should  so  frame 
their  pleadings  by  recital  ot  the  facts  on  both 
sides,  and  until  they  should  so  support  than 
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by  documents  annexed,  as  to  dearly  aatlafy 
them  that  the  injnnction.  If  Issued,  woold  be 
well  taken,  and  If  they  would  bring  to  bear, 
before  action,  their  Judicial  knowledge  (it 
such  they  have)  of  certain  facts  bearing  on 
the  particular  case,  instead  (tf  granting  in- 
junctions as  a  matter  of  course  upon  plead- 
ings reciting  m^«  conclusions  of  law  (and 
Bklllfnlly  prepared  to  suppress  such  portions 
of  the  facts  of  the  case  as.  If  known,  would  bar 
the  remedy),  and  Instead  of  acting  as  a  mat- 
ter of  course  upon  the  assumption  (false,  in 
meet  instances)  that  the  injunction  bond 
would  fully  and  thorou^ily  protect  and  se- 
cure all  interests  at  stake,  the  remedy  by  in- 
junction. In  cases  like  the  present,  would 
be  conservative  in  its  eCFects.  The  danger 
rests,  not  in  the  remedy,  but  In  the  careless- 
ness at  indlfforeooe  ot  Judges.  We  are  of 
opinion  that  the  Judgment  appealed  fronk  Is 
correct,  and  It  is  tiierefore  affirmed. 


dClA.  Ann.  8W> 

PABAOHER  T.  BRYANT  et  aL    (No.  114W7.) 

(Supreme  Court  of  Louisiana.    April  23.  1884.) 

I1I.I0AI.  COMBIICATIOR  —  DSATKSX'S  AaSOOIATIOK 
—  RBSVI.TINe  COMTKOVBRStSS  —  DUKIBSAIi  BT 
COOBT. 

X.  (yoortg  will  not  adjust  a  eontroreny 
aridng  out  of  the  Illegal  purpose  and  attempt 
of    a    draymen's    aBsociation    to    deprive    the 

Eresses  of  this  city  of  the  right  to  choose  the 
ibor  required  for  hauling  cotton;  the  aasocia* 
tion  proposing  to  accomplish  that  purpose  by 
passing  a  tariff  of  charges  for  hauling,  desig- 
nating their  members  to  do  the  hauling,  and 
subscribing  money  to  prevent  the  presses  from 
obtaining  any  labor  except  that  lumished  by 
the  association,  to  b«  paid  according  to  their 
tariff,  and  the  testimony  showing  that  the  pnr- 
pose  was  made  effective  by  money  put  up  by 
the  association  and  other  methods,  br  which 
nonunion  men  were  compelled  to  abandon  the 
services  of  the  presses.  Rev.  Civ.  Code,  arts. 
1893,  1806;  Association  v.  Kock.  14  La.  Ann. 
168;  Gravier  v.  Carraby,  17  La.  142;  and 
cases  collected  in  2  Hen.  Dig.  p.  1007,  par.  1. 
2.  The  court,  in  aid  of  public  policy  and 
the  law,  will  notice,  irrespective  of  the  plead- 
ings, that  the  controversy  submitted  for  adju- 
dication grows  ont  of  illegal  purposes  or  com- 
binations, and.  that  illegality  manifested  by  the 
record,  it  Is  obligatory  on  the  court  to  dismiss 
the  suit  Id. 
(Syllabus  by  the  Court) 

Appeal  from  dTll  district  court,  parish  of 
Orleans;  Frauds  A.  Monroe,  Judge. 

Action  by  Peter  Fabacher  agahist  Bryant 
*  Mather.  From  a  Judgment  for  defend- 
ants, plalntlfr  appeals.    Affirmed. 

Lazarus,  Moore  &  Luce,  for  appellant  B. 
W.  Huntington  and  Horace  ti.  Dufour,  for 
appdlees.  Eugene  D.  Saunders,  for  war- 
rantor, appellee. 

MILLBR,  3.  The  pialntlfT,  engaged  In  the 
business  of  hauling  cotton  for  the  presses  in 
this  dty,  alleges  he  was  employed  by  defend- 
ants, proprietor  of  the  Louisiana  Cotton 
i^ress,  to  do  what  is  termed  the  inhauling  of 
eotton  for  that  press  for  the  seasons  of  1801- 


1802.  The  petition  sDeges  ttie  breach  of  the 
contract,  and  claims  large  damages.  The  an- 
swer of  the  defendants  is,  in  effect,  that  at 
the  period  of  the  alleged  contract  there  was 
no  option  for  the  presses  of  this  dty  in  re- 
spect to  the  employment  of  draymen,  but 
they  had  to  engage  those  designated  by  the 
Draymen's  Aasodation;  that  accordingly 
they  contracted  with  Thomas  Egan,  a  mem- 
ber of  the  association;  that  la  tor  the  plaintiff 
called  on  defendants,  announced  himself  as 
the  choice  of  the  aasodation,  and  under  that 
representation  they  were  led  to  give  himaa 
order  for  cotton  Intended  for  their  press,  bat 
the  representation,  the  answer  avers,  was 
untrue;  that  in  fact  Bgan,  with  whom  they 
had  already  contracted,  had  been  sheeted  by 
the  association,  and  he  claimed  his  rights, 
whidi  defendants  recognized.  The  defend- 
ants, alleging  that  Bgan  was  bound  to  de- 
fend them  against  the  demand  in  the  peti- 
tion, called  him  In  warranty.  The  war- 
rantor answored,  averring  his  sdectlon  by 
the  association,  his  rights  under  his  contract 
with  defendants,  and  controverting  plain, 
tiff's  demand.  The  case  was  submitted  to  a 
Jury.  The  verdict  was  for  plaintiff,  but,  on 
the  new  trial  granted  by  the  court.  Judgment 
was  renderM  in  tttvor  of  defendants,  and 
plaintiff  appealed.  The  record  of  over  700 
pages  teems  with  exceptions  to  the  testi- 
mony and  rulings  of  the  lower  court,  but  the 
case  as  presented  to  this  conrt  submits  the 
issue  for  our  determination  without  refer- 
ence to  the  exceptions. 

It  is  In  evidence  that  the  Associated  Dray- 
men of  the  dty.  in  the  cotton  seasons  of 
1891-02,  adopted  a  tariff  of  charges  for  haul- 
ing cotton,  and  undertook  to  distribute 
among  the  members  of  the  assodatlon  the 
hauling  of  the  varlotis  presses.  In  the  the- 
ory of  this  association  the  presses  were  to 
be  consulted  neither  in  reference  to  the  price 
to  be  paid  nor  as  to  those  who  should  do  the 
hauling.  It  is  claimed,  however,  that  In  an 
this  the  association  contemplated  no  com- 
pulsion whatever  to  be  exerted  on  the 
presses.  The  weight  due  to  this  disclaimer 
of  compulsion  is  well  illustrated  by  this  rec- 
ord. It  is  established  that,  not  content  with 
organizing  the  labor  of  the  dty  in  a  tariff  dt 
charges,  and  assigning  to  the  various  presses 
the  draymen  to  be  employed  by  them,  the 
members  of  the  assodatlon  subscribed  money 
to  put  It  beyond  the  power  of  the  presses  to 
employ  any  other  than  association  or  union 
men.  The  predse  method  in  which  it  was 
proposed  to  use  the  money  is  not  disclosed' 
by  the  record.  Whether  to  keep  union  men 
from  working  for  the  presses  until  the  dray- 
men's tariff  of  charges  was  accepted,  or  to 
(Leter  nonunion  men  from  that  service,  the 
effect  was  that  the  presses  were  utterly  un- 
able to  obtain  any  labor  except  that  provided 
by  the  association,  to  be  paid  the  price  exact- 
ed by  the  tariff.  Any  exertion  of  choice  by  the 
presses  In  respect  to  the  IsIkh:  required  fof 
hauling   resulted   in  nonunion   men   being 
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driren  from  their  drays.  The  defendants 
had  exercised  their  supposed  right  of  choo»- 
Ing  their  labor,  and  their  choice  had  fallen 
on  nonunion  men,  but,  after  a  struggle  of  a 
few  days,  the  men  selected  by  the  defend- 
ants were  compelled  to  leave  their  employ- 
ment In  the  language  of  the  president  of 
the  association,  testifying  in  this  case,  the 
nonunion  men  "quit."  The  methods  that 
made  them  "quit"  were,  to  say  the  least,  not 
paclfla  In  the  letter  we  find  in  the  record 
of  the  plaintiff,  he  congratulates  the  asso- 
ciation on  Its  success  over  the  nonunion 
men,  who,  for  a  few  days  of  hopeless  effort, 
attempted  to  dray  for  defendants.  The  of- 
ficers of  the  association  who  testify  strenu- 
OTisIy  disclaim  violence,  as  not  within  the 
scope  of  the  association.  An  organization 
with  its  tariff  of  charges  and  allotment  of 
Its  members  to  be  accepted  by  the  presses 
makes,  we  think,  a  large  advance  towards 
promoting  violence  when  it  puts  up  money 
to  prevent  the  employment  of  any  except  its 
members,  and  this  tendency  of  the  measures 
of  the  association,  we  think,  finds  Illustra- 
tion in  the  record.  Other  methods  serve  as 
effectively  as  the  money,  the  subscription  of 
which  Is  avowed,  and,  it  is  our  conclnsion, 
were  employed.  In  the  condition  existing 
in  this  city  in  the  beginning  of  the  cotton 
season  of  1891-92,  the  defendants  found 
themselves  with  no  alternative  in  respect  t6 
the  labor  needed  for  the  hauling  of  cotton. 
It  was  union  men  at  tariff  prices,  or  no  labor. 
The  defendants  acted  on  the  theory  that  at 
least  they  would  be  permitted  to  choose  a 
union  man,  and  accordingly  selected  Egan, 
the  warrantor  In  this  case,  who  claimed  the 
Louisiana  Press  had  been  assigned  to  him  by 
the  association.  Hardly  had  this  contract 
with  Egan  been  dosed  when  the  plaintiff, 
Fabacher,  presented  himself,  with  the  claim 
be,  and  not  Egan,  had  been  chosen  by  the  as- 
sociation. The  plaintiff  testifies  that  it  was 
not  his  purpose  to  force  himself  on  defend- 
ants. There  was,  however,  in  his  inter- 
course with  defendants,  no  discussion  or  pre- 
liminaries usual  to  the  making  of  contracts 
when  the  parties  occupy  equal  positions. 
The  defendants  recognized  the  potency  of 
the  selection  of  the  plaintiff  by  the  associa- 
tion, stated  by  the  plaintiff,  and  on  the  faith 
of  that  representation  gave  plaintiff  an  order 
for  the  delivery  of  the  cotton  Intended  for 
their  press.  It  is  this  order  the  plaintiff 
deems  his  contract  Here  the  defendants 
supposed  their  troubles  ended.  They  had, 
under  pressure,  discarded  the  nonunion  la- 
bor previously  secured.  They  had  next  en- 
gaged Egan,  a  union  man,  and  because  he 
was  a  member  of  the  all-powerful  associa- 
tion, and  now,  at  the  requirement  of  the  as- 
sociation, as  they  supposed,  they  employed 
Fabacher.  But  Egan  clung  to  his  contract, 
strenuously  denied  that  Fabacher  had  been 
selected,  and  notified  defendants  that  he 
would  hold  them  for  damages  if  they  under- 
took  to  withdraw  from   him   the  hauling. 


Thus  the  unfortunate  defendants,  practically 
with  no  control  over  their  contract  were  in- 
volved, from  no  fault  of  their  own,  in  the 
contention  between  the  two  members  of  the 
assodatton,— wbethw  one  or  the  other  had 
been  chosen  to  do  the  work  of  the  press. 
The  defendants,  in  urgent  need  of  labor, 
with  no  opportunity  of  obtaining  It  except 
from  the  association,  and  compelled  to  ex- 
ercise their  Judgment  between  the  two  con- 
testants, determined  Egan  had  the  better 
claim  of  recognition  by  the  association,  and 
gave  him  their  order  for  all  cotton  intended 
for  the  Louisiana  Press.  The  result  is  this 
suit  by  plaintiff. 

It  is  claimed  this  court  is  called  on  to  de- 
termine the  issue  whether  plaintiff  had  any 
contract  with  defendants,  and  to  award 
damages  if  the  contract  exists,  and  has  been 
violated  by  defendants.  In  our  apprecia- 
tion there  is  another  question  forced  on  our 
attention  by  the  record.  The  court  is  prac- 
tically called  on  to  find  whether  Egan  or 
plaintiff  was  chosen  by  the  association,  and, 
when  that  issue  is  determined,  to  give  ef- 
fect to  the  action  of  the  association  pre- 
scribing to  defendants  the  employment  of 
one  or  the  other  of  these  contestants;  tor 
plaintilTs  asserted  employment  rests  on  his 
representation  of  selection  by  the  associa- 
tion, and,  if  there  was  no  basis  for  that  rep- 
sentation,  there  is  no  ground  for  plaintiff  to 
complain  that  defendants  gave  their  hauling 
to  Egan.  All  the  parties  accept  that  this  is- 
sue of  the  choice  of  the  association  is  that 
to  be  solved  by  this  court  and  to  that  end 
the  minutes  of  the  association,  and  copious 
testimony  of  its  proceedings  undertaking  to 
prescribe  the  persons,  members  of  the  asso- 
ciation, to  do  the  hauling  for  the  presses  of 
this  city,  have  been  put  in  evidence  and  dis- 
cussed at  the  bar.  It  is  the  right  of  the 
members  of  the  association  to  establish  their 
tariff  of  charges,  and  decline  service  unless 
on  their  terms;  but  when  the  association 
goes  beyond  this,  and  undertakes,  by  sub- 
scriptions of  money  or  other  means,  to  pre- 
vent the  presses  of  this  city  from  obtaining 
any  labor  for  hauling  cotton  except  that  fur- 
nished by  the  association,  that  purpose  of 
tEe' association  is  plainly  repugnant  to  pub- 
lic policy  and  the  law.  It  was  in  aid  of, 
and  an  essential  part  of,  that  Illegal  purpose, 
that  the  association  designated  its  mem- 
bers whether  one  or  the  other  of  the  contest- 
ants, to  do  the  hauling  of  the  Louisiana 
Press.  It  is  said  this  designation  was,  after 
all,  a  mere  recommendation.  This  argu- 
ment supposes  the  presses  were  unable  or 
unwilling  to  select  the  required  labor,  and 
referred  that  selection  to  the  association. 
The  so-called  "recommendation"  should  bear 
anoth^  name.  It  carried  this  significance: 
"Accept  the  recommendation,  or  no  labor 
will  be  attainable;"  and  the  power  and  ma- 
chinery of  the  association,  it  is  manifest 
from  this  record,  were  competent  to  enforce 
that  significance.     Nor  was  it  until  all  had 
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b^n  made  to  realize  the  potency  In  this  re- 
spect of  the  association  that  the  defendants ' 
yldded  all  choice.  The  nonunion  men  orl^ 
inally  selected  by  them  were  denjed  admis- 
sion as  onion  men,  compelled  to  abandon 
their  drays,  and  the  letter  of  the  plaintiff 
himself  exnlta  in  this  triumph  over  defend^ 
ants'  rights.  It  Is  clearly  in  the  prosecution 
of  the  unlawful  purpose  of  preventing  de- 
fendants from  procuring  labor  of  their 
choice,  and  compelling  the  employment  of 
union  m^i  designated  by  the  association, 
that  the  Issue  in  this  cause  arises,  to  be 
solved  by  an  examination  of  the  proceedings 
of  the  association,  and,  when  thus  ascer- 
tained, this  court  is  expected  to  enforce  it 
If  Fabacher  is  adjudged  to  be  the  choice  of 
the  association,  his  asserted  contract  is  to  be 
maintained,  and  defendants  mulcted  in  dam- 
ages. If  Egan  is  found  to  have  been  m<»re 
fortunate  in  the  deliberations  of  this  body, 
tlien  defendants'  contract  with  him  is  to  be 
permitted  to  stand.  The  designation  of  ei- 
ther is  linked  to  an  illegal  purpose,  in  aid  of 
which  there  is,  on  the  plainest  principles, 
no  appeal  to  the  courts.  It  is  trite  in  our 
jurisprudence  that  contentions  originating  in 
unlawful  purposes  are  not  to  be  brooght  into 
courts  of  justice.  It  is  obligatory  on  the 
courts  to  take  notice,  irrespective  of  the 
pleadings,  of  the  phase  of  tills  controversy 
under  discussion,  and  conspicuous  In  the  rec- 
ord. It  is  deemed  appropriate  on  tills  occa- 
sion to  convey  the  instruction  that  a  con- 
troversy of  this  character  can  find  no  adjust- 
ment here,  but  the  parties  will  be  left  as 
they  stand.  Kev.  Civ.  Code,  arts.  1893, 
1886;  Association  v.  Kock,  14  La.  Ann.  168; 
Oravier  v.  Carraby,  17  La.  142;  and  cases 
coUected  in  2  Hen.  Dig.  p.  1007,  par.  1. 

Our  learned  brother  of  the  lower  court  was 
in  some  doubt  whether  duress,  aa  a  isteaae, 
was  pleaded.  He  finally  left  it  to  the  jury 
as  an  issue  to  be  determined.  He  was  right 
in  this.  The  jury,  notwithstanding  his 
charge,  gave  plaintiff  a  verdict  That  the 
lower  court  set  aside  and  dismissed  the  suit 
is  fully  warranted,  we  think,  by  the  record. 
It  may  be  added  that  the  motive  fx  consid- 
eration for  the  contract  asserted  by  plain- 
tiff, arising,  as  it  did,  from  the  representa- 
tion that  he  had  been  selected  by  the  asso- 
ciation, the  import  of  that  representation 
was  practically  that  the  association  had 
definitely  settled  for  defraidants  the  party 
they  should  employ.  In  point  of  fact,  there 
had  been  no  such  settlement  There  were 
meetings  after  plaintiff's  representations  to 
determine  the  question.  The  fortunes  of 
the  contestants  fluctuated,  as  one  or  the  oth- 
er Iiad  friends  at  these  meetings.  Egan 
claimed  selection  in  August  Plaintiff  as- 
serted his  selection  in  September.  Plaintiff 
maintained  his  ground  at  three  meetings. 
But  the  contention  went  on.  The  defend- 
ants had  no  access  to  the  meetings,  nor  voice 
or  part  in  their  delilieratlons,  to  determine 
who  should  do  their  work. .  Tbia  suit  af- 


firms they  are  to  suffer  because  of  the  un- 
certainty in  the  councils  of  the  association. 
If  they  yielded  to  plaintiff,  tii^  are  men- 
aced with  Egan'B  suit  Assured  by  Egan 
he  had  been  chosen,  abiding  by  the  contract 
they  had  with  him,  they  are  subjected  to 
this  suit  But  at  the  final  meetings  of  the 
association  on  the  Ist  and  12th  of  October 
the  choice  of  the  association  was  declared  to 
rest  on  Egan.  If  there  were  no  other 
ground,  we  think  this  final  action  should 
have  relieved  the  defendants  from  this  suit 
oa  an  asserted  contract  the  assent  to  which, 
if  assent  it  can  be  called,  rested  on  the  plain- 
tiff's representation  that  he  had  l>een  chosen, 
not  verified  by  the  action  of  the  association 
whose  choice  of  himself  he  had  undertaken 
to  afOrm.  It  is  therefore  ordered,  adjudged, 
and  decreed  that  the  judgment  of  the  lower 
court  be  affirmed,  at  the  costs  of  the  appel- 
lant 


(46  La.    Ann.    8»7) 

SOLOMON  V.  DIEFENTHAL.    (No.  11,404.) 

(Sapreme  Court  of  Loaislana.     May  7,  1884.) 

Elbctiok  of  Remedies — Injdnotiok — Action  for 
Damaoes— Sale  of  Good  Will— Contbaot  not 
TO  Enoaob  in  Business. 

1.  Where  a  party  who  sells  Us  business 
and  the  good  will  thereof  contracts  that  be  will 
not  engage  in  the  same  business  in  tlie  same 
place  for  five  years,  and  stipulates  "that  in  the 
event  of  the  violation  of  his  en^gement  in 
whole  or  in  part  the  damages  inflicted  upon  the 
pnrcliaser  in  consequence  thereof  are  liquidated 
and  fixed  at  five  thousand  dollars,  which  he 
agrees  to  pay  as  a  penalty  for  said  violation, 
and  consents  that  the  purchaser  shall  restrain 
him  by  injunction,  if  necessary,  from  any  at- 
tempt to  violate  said  engagement  authorizing 
any  court  of  competent  jurisdiction  to  do  so  on 
application,"  his  subsequent  vicdatlon  of  the 
agreement  will  not  entitle  the  other  party  to  de- 
mand and  obtain,  at  one  and  the  same  time,  a 
Judgment  for  $5,000  and  an  injunction. 

2.  Parties  are  much  more  free  to  malce  con- 
tracts than  they  are  to  stipulate  for  and  regu- 
late   legal  remedies. 

3.  Where  a  party  sues  for  personal  judg- 
ment for  $5,000,  as  the  stipulated  penalty,  or 
the  damages  fixed  and  liquidated,  for  a  viola- 
tion, in  whcde  or  in  part  ot  a  contract  not  to  do 
certain  business  for  five  years,  and  demands 
and  obtains  at  the  same  time,  against  the  other 
party,  an  injunction  restraining  him  from  pur- 
suing such  business,  as  an  instrumentality  to 
enforce  specific  performance,  the  demand,  as 
presented  and  filed,  with  the_  two  remedies 
coupled,  is  an  entirety,  and  an  inequitable  one. 
The  injunction  should  not  be  allowed.  If  allow- 
ed, it  cannot  be  made  good  ab  initio  to  discon- 
tinue a  part  of  the  demand.  A  motion  to  dis- 
solve the  injunction  was  correctly  sustained. 

(Syllabus  by  the  Court) 

Appeal  from  civil  district  court,  parish  of 
Orleans;  Thomas  C.  W.  Ellis,  Judge. 

Action  by  M.  W.  Solomon  against  Edward 
Diefenthal.  From  a  judgment  dissolving  an 
Injunction  issued  at  the  instance  ot  phiintifl, 
he  appeals.     Affirmed. 

Lazarus,  Moore  &  Luce,  for  appellant 
Dlnkelspiel  &  Hart,  for  appellee. 

MIOHOLLS,  a  X    Plaintiff  and  defend- 
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ant  were  formerly  partners,  as  butchers,  In 
New  Orleans.  The  present  litigation  is  the 
resnlt  of  the  sale  by  the  defendant  to  the 
plaintiff  of  all  the  former'a  interest  in  the 
business  of  the  firm,  In  the  stock  in  trade, 
and  all  the  appliances  and  appurtenances 
thereof,  Including  the  tools,  horses,  wagons, 
good  will,  certain  patronage,  and  certain 
enumerated  contracts,  for  the  price  of  $3,- 
000,  $2,000  of  which  were  paid  In  cash,  and 
the  balance  represented  by  the  purchaser's 
note,  payable  at  six  months.  The  present 
salt  was  instituted  in  October,  1893.  Plain- 
tiff, after  setting  forth  in  his  petition  the 
above  facts,  alleges  that  in  the  contract  it 
was  further  stipulated,  as  a  part  of  the  con« 
sideration  for  the  price  paid,  that  defendant 
was  not  to  engage  in  any  similar  business, 
directly  or  indirectly.  In  the  city  of  New  Or- 
leans, for  the  period  of  five  years,  nor  was 
be  to  solicit  business  for  himself,  or  for  any 
other  person  or  persons  so  engaged,  during 
the  said  period;  defendant  binding  and  ob- 
ligating himself,  in  the  event  of  the  violation 
of  said  obligation  in  whole  oc  in  part,  to 
pay  damages  to  the  plaintiff,  which  damages 
were  by  said  act  fixed  and  liquidated  at  the 
sum  of  $5,000,  defendant  agreeing  to  pay 
said  amount  as  a  penalty  for  any  violation 
of  the  said  stipulation,  and  that  plaintiff 
should  restrain  him  by  injunction  in  any 
attempt  to  violate  said  agreement.  He  fur- 
ther alleges  that  the  interest  conveyed  by 
the  defendant  was  worth  much  less  than 
13,000,  and  that  the  main  reason  and  con- 
sideration for  the  payment  of  the  $3,000 
was  defendant's  obligation  not  to  engage  in 
business,  or  solicit  orders,  as  before  stated. 
He  then  represents  that  defendant  had  on 
the  27th  of  September,  1893,  violated  this 
obligation  by  opening  and  establishing  at 
stall  No.  44,  Dryades  market,  in  New  Or- 
leans, a  place  for  the  vending  of  fish,  poul- 
try, meats,  etc,  and  bad  there  sold  the 
same,  and  would  continue  to  do  so  unless 
enjoined;  that,  by  reason  of  the  said  con- 
duct, plaintiff  had,  by  law  and  by  express 
agreement,  a  right  to  restrain  him  from  fur- 
ther conducting  or  pursuing  the  said  busi- 
ness, directly  or  indirectly,  and  from  solicit- 
ing, directly  or  indirectly,  any  trade  or  cus- 
tomers toe  that  or  any  other  similar  busi- 
ness; that  inasmuch  as,  by  the  stipulation 
of  the  act  of  sale,  damages  for  the  violation 
of  said  agreement  are  fixed  and  llqnldated 
at  the  sum  of  $6,000,  plaintiff  is  entitled  to 
recover  that  amount  from  the  defendant. 
He  prayed  for  the  injunction  to  which  he 
averred  himself  entitled,  and  tor  Judgment 
in  his  favor  for  the  sum  of  $5,000,  with  legal 
interest  from  Judicial  demand.  An  injunc- 
tion was  granted  aa  prayed  toe,  and  was 
duly  served  npon  the  defendant.  On  the 
lOQi  of  October,  at  the  instance  of  plaintiff, 
defendant  was  ruled  to  show  cause  on  the 
12th  of  the  same  month  why  he  should  not 
be  punished  toe  contempt  for  having  vi(dated 
tlw  iaJuBction.    On  the  aame  day  (the  lOtb) 


defendant  moved  to  dissolve  ttie  injunction 
on  the  ground  that  the  petition  showed  no 
cause  of  action,  and  that  the  bond  and 
security  given  for  the  injunction  were  Insnf- 
fident  This  motion  was  also  fixed  for  trial 
for  the  12th.  The  rule  for  contempt  and 
the  motion  to  dissolve  the  injunction  seem 
to  have  been  taken  up  and  tried  together, 
the  trial  resulting  in  a  Judgment  dissolving 
the  Injunction.  Prom  that  action  of  the 
court,  plaintiff  appealed.  Subsequently  to 
the  taUng  of  the  appeal,  defendant  died; 
and,  his  widow  and  heirs  having  been  made 
parties,  they  have  asked,  in  this  court,  an 
affirmance  of  the  Judgment. 

Appellant  insists  that,  believing  he  was 
entitled,  vuaAa  his  contract,  to  ask,  at  one 
and  the  same  time,  both  a  Judgment  for 
$6,000,  by  way  of  damages  or  penalty,  and 
an  Injunction  for  the  purpose  of  enforcing 
defendant's  obligation  not  to  engage  in  busi- 
ness, he  had  the  right  to  frame  his  demand 
accordingly,  though  possibly.  In  so  doing, 
he  subjected  himself  to  being  forced  to  an 
election  as  to  which  of  the  two  claims  he 
would  stand  upon,  should  the  court  hold  that 
this  could  not  be  done.  He  complains  that 
the  district  court,  by  its  action,  cut  him  off 
from  a  right  and  power  of  election  which 
belonged  to  blm,  even  If  the  two  demands 
were  inconsistent,  and  tliat  the  court  itself 
made  for  him  an  arbitrary  election,  which 
it  was  not  authorized  or  warranted  in  mak- 
ing. He  maintains  before  us  that  the  two 
claims  were  not  inconsistent,  and  tb&t  he 
can,  in  the  premises,  legally  exact  both  a 
money  Judgment  and  an  injunction. 

The  matter,  as  presented  to  the  district 
Jndge,  was,  on  the  one  band,  the  ordinary 
one  of  a  demand  for  a  personal  Judgment  for 
a  sum  of  money,  coupled  with  an  injunction 
apparently  accompanying  it  as  an  incidental 
remedy,  and,  on  the  other,  a  motion  to  dis- 
solve that  Injunction  on  the  face  of  the 
papers,  for  the  reason  that  the  petition  show- 
ed no  cause  of  action.  This  motion  was  the 
customary  one  employed  In  matters  of  In- 
junction, and  the  expression  that  "the  peti- 
tion showed  no  cause  of  action"  had  refer- 
ence to  it  The  motion,  as  made,  called 
simply  for  an  absolute  decision,  either  main- 
taining the  injunction,  or  setting  It  aside. 
There  was  nothing  to  Intimate  to  the  Judge 
that  any  right  of  election  would  be  Involved 
In  his  decision.  Plaintiff  did  not  suggest  to 
the  court  that  it  should  so  frame  Its  decree 
as  to  save  a  right  of  election.  Possibly,  this 
might  have  been  done,  had  the  right  of  elec- 
tion now  claimed  really  existed,  by  a  con- 
ditional or  contingent  order;  but,  whether 
this  be  ao  or  not,  such  a  right  or  privilege 
Is  not  shown  by  the  record  to  have  beoi 
mentioned,  or  hinted  at 

The  court  was  probably  of  the  (pinion  that 
the  plaintiff,  by  asking  for  a  Judgment  of 
$6,000,  was  ipso  facto  In  the  i>oBltlon  of  hav- 
ing himself  already  forcedly  made  an  elec- 
tion. It  may  also  well  be  that  an  examina- 
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tioD  of  the  pleadings  and  prayer  as  a  whole 
led  It  to  the  conclusion  (Injunction  not  being 
necessarily  a  writ  of  right)  that  the  facts  dis- 
closed by  the  petition  wore  of  a  character 
each  as  to  bar  the  remedy  of  Injunction,  ior 
depoidently  of  the  question  of  an  election. 
Defendant's  position,  sustained  by  the  court 
below,  is  that  plaintiff,  in  proceeding  against 
him,  and  asking  for  a  Judgment  of  $5,000, 
abandoned  any  right  which  he  might  have 
otherwise  had  to  an  injunction.  We  are  of 
the  opinion  that  plaintiff  would  have  had  the 
right  to  an  injunction  against  defendant  to 
enforce  the  obligation  entered  Into  by  blm  in 
bis  contract  not  to  engage  in  business  in  New 
Orleans  for  a  certain  time.  This  court  has 
so  decided  in  Levlne  v.  Michel,  35  La.  Ann. 
1121,  and  there  are  numerous  common-law 
authorities  to  the  same  effect  Plaintiff  con- 
cedes that  he  would  take  this  remedy,  not  by 
Tbrtue  of  any  permission  tram  the  defendant, 
but  from  the  law,  and  says  he  refers  us  to 
the  express  consent  of  the  defendant  to  its 
exercise,  as  going  to  show  the  Intentions  of 
the  partiee,  and  to  fix  and  establish  the  char- 
acter of  the  claim  for  $6,000.  Referring  to 
the  defense  made  in  the  case,  as  mentioned 
above,  plaintiff,  in  his  brief,  says:  "On  this 
proposltliMi  the  authorities  are  agreed  that 
the  test  la  the  intention  of  the  parties  to  the 
contract,  to  be  gathered  from  the  contract  It- 
self, in  Its  entirety.  Thus,  if  It  should  ait- 
pear  that  the  intention  of  the  parties  to  a 
contract  was  that,  upon  the  payment  of  a 
stipulated  sum,  it  should  be  permissive  (tf 
the  right  to  commit  the  breach,  and  that  the 
stipulation  to  do  or  not  to  do  may  then  be 
done  or  not  done,  as  the  case  may  be,  then 
there  can  be  no  action  for  the  stipulated 
damages,  and  toe  the  specific  performance  al- 
so. But  if,  cm  the  other  hand,  the  evident 
intention  of  the  contracting  parties,  as  gath- 
ered from  the  contract  in  Its  entire^,  is  that 
a  specific  performance  of  the  obligation  to  do 
or  not  to  do  Is 'the  prime  or  moving  object  or 
cause  for  the  contract,  and  that  the  stipula- 
tion of  a  "penalty'  for  the  breach  was  Intend- 
ed, not  as  a  measure  of  bad  faith,  but  as  an 
Inducement  to  good  faith,  an  action  will  lie 
to  recover  the  penalty,  and  an  injunction  may 
go  out  to  stay  the  action  complained  of." 
We  do  not  understand  the  defendant  to  as- 
sert that  the  contract,  as  made,  created  a 
facultative  obligation,  enabling  him,  of  right, 
to  recede  from  his  obligation  not  to  engage  In 
business  upon  payment  of  $5,000,  thus  de- 
priving plaintiff  of  any  legal  power  or  con- 
trol over  defendant's  actions  in  that  respect 
Defendant  set  up  no  such  pretension.  We 
take  It  tliat  he  perfectly  well  understood  and 
recognized  that  In  tmdertaking  to  open  an 
establishment  of  bis  own,  be  did  so  in  ex- 
press violation  of  his  obligations,  and  not  nn- 
d»  a  condltioaally  reserved  right  and  that 
be  well  knew  that  he  subjected  himself  to  all 
the  rights  and  remedies  which  would  belong 
to  the  plaintiff  as  the  result  of  that  fact 
What  we  bare  to  deal  with  now  la  the  ascer- 


talnmoit  of  what  those  rights  and  remedies 
are.  We  have  already  said  that  he  could 
have  checked  the  defendant  by  injunction. 
If  he  thought  proper  not  to  do  this,  he 
was  undoubtedly  entitled  to  bring  an  action 
against  him,  demanding  $5,000  damages  as 
for  breach  of  contract  But  the  question  is. 
Is  he  entitled,  in  this  case,  to  do  both?  It 
may  be  true  that  there  are  cases  where  a  pri- 
mary obligation  liavlng  been  entered  Into, 
and  a  penalty  stipulated  to  insure  its  proper 
perfwmance,  the  obligee  may  properly  sue 
for  the  penalty,  and  also  for  the  specific  per- 
formance of  the  obligation,  and  also  cases 
where  a  denuuid  for  the  specific  performance 
of  an  obligation  may  be  legally  coupled  with 
a  demand  for  liquidated  damages  resulting 
from  its  breach.  We  confine  ourselves  to 
seeing  wbetho:  the  present  case  falls  within 
one  or  the  other  of  those  classes,  without  at- 
tempting to  discuss  or  define  what  those 
classes  are. 

In  article  2125  of  the  Revised  Civil  Code,  It 
is  declared  that  "the  penal  clause  is  the  com- 
pensation for  the  damages  which  the  credit- 
or sustains  by  the  non-execution  of  the  prin- 
cipal obligation.  He  cannot  demand  the 
principal  and  the  penalty  together,  unless  the 
latter  be  stipulated  toe  the  mere  delay,"— 
and,  in  article  2127,  that  the  coiurts  are  au- 
thorized to  modify  the  penalty  when  the 
princli>al  obligati(Hi  has  been  partly  executed, 
except  in  eate  of  a  contrary  agreement  The 
fifth  paragraph  of  article  1934,  Bev.  Civ. 
Code,  referring  to  damages  arising  from 
breach  of  contract  says:  "Where  the  parties 
by  their  contract,  have  determined  the  sum 
that  shall  be  paid  as  damages  for  its  brefich, 
the  credltcH:  must  recover  that  sum,  but  is  not 
entitled  to  more  But  when  the  contract  is 
executed  in  part  the  damages  agreed  on  may 
be  reduced  to  the  loss  really  suffered,  and 
the  gain  of  which  the  party  has  been  de- 
prived, unlet*  there  has  been  an  express 
agreement  that  the  sum  fixed  by  the  contract 
shall  be  paid,  nen,  on  a  partial  breach  of  the 
agreemtnt."  With  these  provisions  of  the 
law  before  us,  let  us  refer  to  the  terms  of  the 
special  contract  The  act  between  the  par- 
ties, referring  to  the  obligation  assumed  by 
the  defendant  not  to  engage  in  business, 
says:  "In  the  evmt  of  the  violation  of  this 
obligation  in  uhoU  or  in  part,  the  damages 
Inflicted  upon  the  purchaser  or  his  assigns  in 
consequence  thereof  are  hereby  liquidated 
and  fixed  at  the  sum  of  five  thousand  dol- 
lars, collectible  In  any  court  of  competent  ju- 
risdiction, and  the  vendor  agrees  to  pay  said 
amount  as  a  penalty  fc»'  said  violation.  He 
further  consents  that  the  purchaser  shall  re- 
strain him  by  injunction,  if  necessary,  for 
any  attempt  to  violate  said  engagement  here- 
by authorizing  any  court  of  competoit  juris- 
diction, on  the  application  of  said  purchaser, 
and  according  to  law."  In  examining  the 
clauses  of  this  contract  the  words,  "in  vio- 
lation of  this  obligation  in  whole  or  in  part," 
wUcb  we  have  oiurselveB  italicized,  are  ape- 
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dally  noticeable.  B7  the  contract  the  sum 
of  15,000  was  fixed  as  the  damages  which 
wnold  be  inflicted  on  the  pnrchaaer,  or  the 
penalty  which  wonid  be  imposed  upon  the 
vendor,  independently  of  the  extent  or  dura- 
tion of  the  breach,  whether  it  should  cot» 
an  hour,  a  day,  or  the  whole  five  years 
during  which  this  obligation  was  stipulated 
to  contlnne.  Let  the  time  be  long  or  short, 
let  the  actual  damage  be  large  or  small,  the 
parties  contracted  for  the  payment  to  the 
plaintift  of  the  som  of  $5,000,  and  withdrew 
from  the  courts  a  power  of  reduction  or 
modification.  By  express  agreement  the 
bare  fact  of  a  violation  of  'the  obligation 
by  the  d^endant  entailed  npon  him  a  liabil- 
ity to  pay  plaintiff  the  foil  amount  agreed 
npon. 

Let  us  now  turn  to  other  articles  of  the 
Code  relative  to  breach  of  contract,  and  see 
what  their  provisions  are.  We  quote  some 
of  them  In  foU,  italicizing  cstain  words,  as 
we  have  already  done  in  the  case  of  articles 
already  copied.  Article  1926:  "On  the  breach 
of  any  obligation  to  do,  ot  not  to  do,  the  ob- 
ligee Is  entitled  either  to  damages,  or,  In 
cases  which  permit  it,  to  s  tpecifie  ptrform- 
anee  of  the  contract,  at  his  option,  or  he  may 
require  the  dissolution  of  the  contract,  and 
In  all  these  cases  damages  may  be  given 
where  they  have  accrued,  according  to  the 
rules  established  in  the  following  section." 
Article  1927:  "In  ordinary  eatet,  the  breach 
of  soch  a  contract  entitle*  the  party  aggriev- 
ed only  to  damaga,  but  where  thie  would 
be  an  inadeqiuUe  eompetieation,  and  the  par- 
ty has  the  pow^  of  perfwrning  the  contract, 
he  may  be  condemned  to  a  tpeeifle  perform- 
anee  by  means  prescribed  in  the  laws  which 
regulate  the  practice  of  the  courts."  In  City 
of  New  Orleans  v.  New  Orleans  &  N.  E.  R. 
Co.,  44  La.  Ann.  67,  10  South.  401,  this  com-t 
said:  "It  is  only  when  no  adequate  compen- 
sation can  be  made  in  damages  that  courts 
in  this  state  can  decree  a  specific  perfcwm- 
ance  of  a  contract.  The  decree  cannot  be  de- 
manded as  a  matter  of  right  It  rests  large- 
ly upon  Judicial  discretion,  not  arbitrarily 
exercised,  but  acceding  to  the  soundest  prin- 
ciples of  equity  and  justice."  The  injunction 
which  issued  in  this  case  was  adopted  as  an 
instrumentality  by  and  through  which  to  en- 
force the  "specific  performance"  of  defend- 
ant's obligations,  and  the  propriety  of  Its  Is- 
suance and  its  perpetuation  must  be  viewed 
from  that  standpoint  Specific  performance, 
as  we  have  Just  seen.  Is  not  demandable  as 
a  matter  of  right;  and,  under  article  1927,  it 
is  not  granted  where  the  parties  have  pro- 
vided for  adequate  compensation  in  case  of 
breach.  Such  is  precisely  the  condition  of  the 
parties  to  this  litigation.  They  have  them- 
selves fixed  upon  $5,000  as  being  an  amount 
sufilclent  to  compensate  plaintiff  for  a  viola- 
tion during  the  whole  five  years  to  which 
the  contract  refers.  If  damages  had  been 
liquidated  in  the  contract  at  so  much  per 
day  or  per  month,  and  plaintiff,  at  the  end 


of  two  or  three  months,  had  sued  defmdant 
for  the  amount  of  the  past-due  and  accrued 
and  exigible  damages,  coupled  with  an  in- 
junction against  further  continued  violation 
of  his  obligations,  a  very  different  case  would 
have  been  presented  to  us  than  that  which 
is  actually  before  us.  The  contract  between 
thu  parties  was  entered  into  on  the  13th  day 
of  July,  1892;  the  first  infraction  of  the  same 
by  defendant  is  mentioned  as  having  occur- 
red on  the  27th  September,  1892,  and  this 
suit  (in  which  plaintiff  sued  defendant  for 
$5,000,  and  caused  an  injunctioa  to  issue 
a^nst  him,  prohibiting  him  from  engaging 
further  in  the  business  of  butchering)  was 
instituted  on  the  4th  ot  October  following,— 
only  seven  days  after  the  first  violation  by 
defendant  of  his  engagement  If  plaintiff, 
after  taking  out  the  injunction,  had  main- 
tained it  in  force  for  one  or  two  years,  and 
had  tb&i  voluntarily  dismissed  or  discontin- 
ued it,  he  would  still  be  entitled,  under  this 
contract,  to  a  Judgment  for  $5,000;  and  de- 
fendant would  be  entitled  to  no  credit  either 
for  the  period  betwe«i  the  date  of  the  con- 
tract and  its  first  infraction  (during  which 
time  his  contract  stipulattons  would  have 
been  obs^red  voluntarily  by  him),  nor  credit 
for  the  enforced  observance  of  those  obliga- 
tions through  the  injunction,  fi^im  the  time 
of  the  issuing  of  the  injunction  up  to  that  of 
its  discontinuance.  We  do  not  think  such 
harsh  and  unreasonable  results  should  be 
permitted  to  be  brought  about  by  the  courts 
through  a  remedy  which  is  discretionary 
with  them  in  its  application.  The  agreement 
of  the  parties  in  this  matter  is  of  no  impmr* 
tance.  Parties  are  much  more  free  to  make 
contracts  than  they  are  to  regulate  and  stip- 
ulate as  to  legal  remedies.  Levlcks  v.  Walk- 
er, 16  La.  Ann.  246.  The  demand,  as  pre- 
sented and  filed,  with  the  two  remedies  cou- 
pled, was  an  inequitable  one,  and  an  en- 
tire^, and  the  injunction  should  not  have 
been  allowed.  It  could  not  now  be  given 
life  to,  and  legalized  ab  initio,  by  an  offer 
to  discontinue  a  part  of  the  demand,  even 
had  such  an  offer  been  made,  which  it  was 
not  This  view  of  the  matter  relieves  us  of 
any  attempted  classification  of  the  obligatloii 
which  the  parties  entered  into,— from  exam' 
ining  to  see  whether  there  is  a  difference 
between  the  liability  of  $5,000  provided  for, 
considered  as  a  "penalty,"  and  the  same  lia- 
bility considered  as  'liquidated  damages," 
and,  if  such  there  should  be,  to  distinguish 
between  the  effects  of  the  one  and  those  of 
the  other.  Our  Judgment  in  this  case  would 
not  be  altered  by  reason  of  any  dlstinctionB 
of  that  kind. 

Plaintiff  hiforms  us  that  defendant  Is  now 
Insolvent,  and  a  Judgment  against  him  would 
serve  no  useful  purpose.  The  possibility  of 
defendant's  future  insolvency  was  a  matter 
which  should  have  been  foreseen  and  guard- 
ed against  by  proper  security.  Plaintiff  did 
not  deem  this  security  necessary  at  the  time 
of  the  contract. 
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The  case  of  Stafford  t.  Sb(Mrtreed,  reported 
in  17  N.  W.  756,  resembles  the  present  in 
many  of  its  features.  In  tbat  case  the  su- 
preme coort  of  Iowa  Iield  tliat  "where  a 
party  who  sella  his  business  and  the  good 
will  thereof  contracts  that  he  will  not  carry 
on  the  same  business  at  the  place  of  sale,  or 
wltliln  a  obtain  distance  thereof,  for  three 
years,  'under  penalty  of  one  hundred  dol- 
lars,' and  Tiolates  this  agreemoit,  the  only 
remedy  is  an  action  to  recover  the  amount 
named  in  the  contract,  and  in  such  an  ac- 
tion an  iiUunction  to  restrain  the  continuance 
of  such  business  in  violation  of  the  contract 
cannot  be  granted."  In  that  case,  as  in  tliis, 
it  was  contended  that  the  defendant  was  In- 
solyent.  The  court  said:  "It  is  to  be  pre- 
sumed that  the  plalntifl  made  his  contract 
with  full  knowledge  of  defendant's  flnanclnl 
standing,  and  ability  to  discharge  his  obliga- 
tions. If  he  had  doubts  upon  that  (joesticm, 
he  should  have  required  -some  security  to 
protect  himself  against  any  damages  which 
he  might  sustain  by  reason  of  the  failure  to 
otiserTe  his  agreement.  Am  he  took  the  de- 
fendant's promise  to  pay  him  $100  if  defend- 
ant should  violate  his  agreement,  he  cannot 
ask  more  than  the  wdinary  precept  of  the 
law  to  enforce  payment  The  amount  which 
the  defendant  agreed  to  pay  is  in  the  na- 
ture of  stipulated  damages.  It  cannot  be  re- 
garded as  a  penalty,  because  the  actual  dam- 
ages which  plaintiff  may  sustain  by  a  viola- 
tlmi  of  the  agreement  must,  in  the  nature  of 
tilings,  be  subject  of  mere  c(HiJecture.  They 
cannot  be  established  by  evidence^  ev«i  ai>- 
proximately.  SecUon  3386  of  the  Code  has 
no  application  to  a  case  like  this.  It  is 
therein  provided  that  'in  all  cases  of  breach 
of  contract  or  other  injury,  where  the  par- 
ty injured  is  entitled  to  maintain  and  baa 
brought  an  action  by  wdinary  proceedings, 
ha  may,  in  the  same  cause,  pray  and  have 
a  writ  of  injunction  against  the  repetition 
or  oontinuanoe  of  such  breach  of  contract  or 
other  injury.  •  •  •'  In  this  case  there 
could  be  no  repetition  or  continaance  of  a 
breach  of  the  contract,  because,  when  the 
defendant  commenced  to  w<»k  at  blade- 
smithing  at  FottsviUe,  he  incurred  the  whole 
liability,  which  was  to  pay  plaintiff  the  UOO." 
We  aro  of  the  opinion  that  the  Judgment  ap- 
pealed from  is  correct,  and  it  is  therefore 
hereby  affirmed. 


(«  La.  Ann.  166) 

NEW  ORLEANS,  FT.  J.  A  O.  L  E.  00.  v. 
TURCAN.    (No.  11,205.)  • 

(Supreme  Court  of  Louisiana.    Jan.  16,  1894.) 

Action  por  Srrvioes— Ref.ub  or  Bboxbh  Lbvbb 
— LiABiLiTizs  OF  Riparian  Ownkb. 

1.  In  cases  of  flood,  as  in  those  of  con- 
flagration, services  rendered  volnntarily  to  pre- 
serve another  man's  property  from  destruction 

*  Rehearing  refused  February  6^  1894. 


are  presumed  to  be  gratuitous,    and    give    n» 
cause  of  action. 

2.  Under  the  present  levee  system  of  the 
state  the  riparian  proprietor  npon  whose  prop- 
erty a  crevasse  has  occurred  is  not  legally 
bound  to  close  the  same  or  to  rebuild  the  broken 
levee.  When  a  third  person  voluntarily  fur- 
nishes materials  and  pays  for  labor  in  aid  of 
closing  the  break,  he  cannot  call  upon  the  owner 
of  the  land  to  reimburse  to  him  his  expendi- 
tures. To  recognize  such  a  right  would  be  to 
practically  return  to  the  old  system. 
(Syllabus  by  the  Court) 

Appeal  from  district  coiurt,  parish  of  Plaque- 
mines;  A.  B.  Livaudals,  Judge. 

Action  by  the  New  Orleans,  Ft  Jackson  & 
Grand  Isle  Railroad  Company  against  Hor- 
ace B.  Turcan.  Judgment  for  the  defend- 
ant, and  plaintiff  appeals.   Affirmed. 

James  Wilkinson,  for  appellant  BL  How- 
ard McCaleb,  for  appellee. 

NICHOLLS,  O.  J.  Plahitiffa  aUege  that 
the  defendant  is  the  owner  of  the  Happy 
Point  plantation.  In  the  parish  of  Plaque- 
mines, on  the  right  descending  bank  of  the 
Mississippi  river;  tbat  said  land  waa  pro- 
tected on  the  river  front  by  a  magniflc«>t 
levee  built  by  the  state  of  Louisiana,  through 
the  defendant  as  ccntractor,  who  waa  paid 
by  the  state  toe  the  building  of  the  same; 
tbat  under  the  laws  of  the  state,  and  under 
the  ordinances  of  the  police  Jury  of  the  par- 
ish authorized  by  said  laws,  the  legal  duty 
of  maintaining  and  keeping  said  levee  in 
good  order  and  repair  was  imposed  on  the 
defendant,  the  owner  of>8aid  property;  that 
though  said  levee  was  boilt  of  fresh  earth, 
and  exposed  somewhat  to  the  river,  the  de- 
fendant negligently  and  imprudently  failed 
to  fascine  the  same,  or  even  pnt  stakes  or 
trash  or  any  protection  to  said  levee  from  the 
erosive  action  of  the  swdls  of  the  rising  riv- 
er, and  although  a  stor^eeper,  conducting 
and  carrying  on  a  storekeeplng  business  with- 
in 50  feet  of  said  levee,  he  remained  quies- 
cent whUe,  during  the  months  of  April  and 
May,  the  river  washed  the  outside  of  this 
levee  down  until  it  became  a  mere  shell;  that 
with  a  nominal  expenditure  the  levee,  which 
was  2V^  feet  above  the  highest  flood  level  of 
1892,  could  have  been  protected,  but  through 
a  reckless  Indifference  and  disregard  of  his 
duties  towards  himself  and  the  public,  the 
defendant  grossly,  carelessly,  negligently,  and 
imprudently  failed  to  protect  said  levee  with 
dther  sacks  of  earth,  planlcs,  willow  brush, 
or  rlee  straw,  and,  as  a  result  of  his  negll- 
gwce  aforesaid,  a  hole  appeared  in  said  le- 
vee Just  l>elow  his  rice  flume,  on  or  about  the 
evening  of  the  17th  of  May,  1892,  when  the 
river  was  very  high;  that  before  then,  and 
then,  the  neighlMrs  and  laborers  besought 
the  defendant  to  repair  and  protect  his  levee, 
and  to  stop  at  least  said  hole,  which  waa 
then  spouting  water  at  a  distance  of  about 
75  feet  from  bis  stores  filling  the  road  with 
water,  and,  being  alongside  of  a  rice  flume, 
was  known  to  him  to  be  doubly  dangerous, 
as  in  case  of  a  crevasse^  and  the  washing  oat 


Digitized  by  VjOOQ IC 


188 


SOUTHEBN  EEPOBTEB,  Vot.  15. 


(La. 


of  said  flume,  the  depth  of  In-ruahins  water 
would  be  very  greet;  that  said  appeals  to 
defendant  were  disregarded  by  him,  and  will- 
fully, negligently,  carelessly,  and  wrongfully 
the  defendant  utterly  failed,  omitted,  and  re- 
fused to  either  protect  said  levee  or  stop  said 
hole,  or  employ  the  necessary  force  or  ma- 
terial to  accomplish  anything  towards  said 
end,  and  then,  on  or  about  the  18tb  May, 
1892,  said  leree,  abandoned  to  its  fate  by  its 
owner  as  aforesaid,  gave  way  on  the  lower 
side  of  said  rice  flume,  and  the  water  rushed 
through  with  great  force,  flooding  the  plan- 
tation of  the  defendant  and  the  surrounding 
country;  that  the  plalntift  corporation  own 
and  operate  a  railroad  through  the  west  bank 
of  Orleans,  Jefferson,  and  Plaquemines  par- 
ishes, which  passes  about  four  acres  back  of 
the  crevasse  on  the  Happy  Point  plantation; 
that,  as  soon  as  they  became  aware  of  said 
crevasse,  plaintiffs  collected  large  quantities 
of  materials,  lumber,  and  sacks,  and  a  large 
number  of  laborers,  and  rushed  them  down 
to  said  crevasse  on  special  trains;  that,  when 
plaintiffs  took  charge  of  said  crevasse.  It  was 
increasing  rapidly,  and  was  of  great  depth, 
said  rice  flume  washing  out  while  the  work 
was  going  on,  and,  if  unchecked.  It  would 
have  certainly  washed  down  a  large  and  val- 
uable store  and  dwelling  bouse  and  stables 
of  defendant,  and  swept  a  deep  hole  through 
the  front  portion  of  his  property;  that  more- 
ovw,  if  allowed  to  Increase,  the  said  crevasse 
would  have  become  a  very  large  one,  and 
have  destroyed,  not  -only  his  own  crops,  but 
would  have  done  ovee  $100,000  damagres  to 
other  crops,  for  which  defendant  would  have 
been  liable,  as  said  crevasse  occurred  through 
his  inexcusable  and  criminal  negligence,  and 
want  of  care  of  his  legal  duty  In  the  prem- 
ises; that  (miy  by  the  utmost  diligence  and 
strenuous  efforts  of  plaintiffs  was  said  cre- 
vasse closed,  which,  but  for  them,  would  be 
still  running,  inflicting  untold  disaster  to  the 
whole  community;  that  the  dosing  of  said 
crevasse  cost  the  plaintiff  c<xporation  the 
sum  of  $5,000,  Including  the  use  of  trains,  toe 
which  they  made  no  charge;  that  plaintiffs 
annexed  to  their  petition  a  statement  of  the 
amount  of  expenditures  incorred  by  them  in  the 
closing  of  the  said  crevasse,  and  they  aver- 
red that  the  amounts  paid  and  charged  there- 
in wore  just  and  reasonable;  that  defendant 
Is  liable  to  the  plaintiffs  for  said  amounts, 
first,  because  they  had  performed  a  work 
that  It  was  the  legal  duty  of  the  defendant  to 
do,  and  had  saved  defendant's  ptofpertj  and 
relieved  him  from  heavy  liability  tar  heavy 
damages,  and  they  are  therefore  entitled  to 
reimbursement  for  said  amount  expended, 
from  the  defoidant,  with  a  Uen  and  privi- 
lege (m  the  said  property;  that  defendant  la 
moreover  liable  to  plaintiffs  by  reason  of  the 
fact  that  said  crevasse  occurred  through  the 
negligence  and  Imprudence  of  defendant,  and 
that,  if  said  crevasse  would  have  been  al- 
lowed to  run,  plaintiffs'  trains  would  have 
been  stopped,  and  plaintiffs  greatly  damaged 


by  the  aforesaid  acts  of  omission  of  the  de- 
fendant, and  that  the  legal  and  honest  ex- 
penses to  prevent  said  damages  were  really 
damages  sustained  by  them  through  the  fault 
and  neglect  of  the  defendant  as  aforesaid, 
and  for  which  be  Is  liable  to  them.  In  vlei)7 
of  the  premises,  they  prayed  that  the  defend- 
ant be  condemned  to  pay  them  the  sum  of 
$4,473  (that  being  the  amount  shown  <»  the 
exhibit  or  account  annexed  to  the  petition), 
with  legal  Interest  from  judicial  demand, 
with  first  lien  and  privilege  on  the  property 
known  as  the  "Happy  Point  Plantation." 
The  charges  made  In  the  account  were  for 
sacks,  lumber,  nails,  straw,  drayage,  labor, 
and  board.  The  defendant  pleaded  the  gen- 
eral Issue,  and  prayed  for  trial  by  jury.  The 
case  was  tried  by  a  Jury,  which,  by  a  vote  of 
nine  to  three,  returned  a  verdict  In  favor  of 
the  defendant  Plaintiffs  moved  for  a  new 
triaL  In  passing  upon  the  motion  for  a  new 
trial,  the  district  judge  said  that  the  jury  had 
been  Instructed  as  to  the  law  applicable  to 
the  case,  as  shown  by  the  written  charge  of 
the  court  on  file,  and  Instructed  that  they 
were  the  judges  of  the  law  as  well  as  of  the 
evidence,  and  of  the  sufficiency  of  that  evi- 
dence and  the  credibility  of  the  witnesses; 
that  the  application  was  made  upon  the  evi- 
dence alone,  and  particularly  upon  the  ques- 
tion of  negligence  vd  non  on  the  part  of  the 
defendant,  of  which  evidence  submitted  to 
them  the  jury  are  the  best  judges.  For  these 
reasons  he  refused  the  application,  and  ren- 
dered judgment  in  favor  of  the  defendant, 
rejecting  plaintiffs*  demand,  In  conformity  to 
the  verdict    The  plaintiffs  have  appealed. 

On  or  about  the  18th  May,  1892,  a  crevasse 
occurred  on  the  Eteppy  Point  plantation.  In 
the  parish  of  Plaquemines,  belonging  to  the 
defendant  As  soon  as  the  plaintiffs  ascer- 
tained that  fact  they  dispatched  a  train 
with  materials  to  the  place.  In  order  to  as- 
sist in  closing  the  break.  There  Is  no  doubt 
but  that  they  contributed  large  amounts  of 
materials  and  furnished  a  great  deal  of 
labor,  which  they  paid  for,  In  aid  of  this  re- 
sult We  are  called  on  to  say  whetha*  plain- 
tiffs are  entitled  to  recover  this  amount  from 
the  defendant  The  question  before  us  la 
not  whether  the  defendant  was  legally 
bound  to  have  taken  all  proper  steps  for  the 
repair  and  protection  of  the  levee  on  his 
property;  whether  he  performed  this  duty 
or  not;  whether,  If  he  did  not  do  so,  the 
parochial  authorities  would  have  had  the 
legal  right  to  have  had  it  repaired  or  pro- 
tected, either  dhrectly  or  through  the  instru- 
mentality of  third  parties,  or  third  parties 
could,  of  their  own  motion,  have  done  so 
with  a  legal  right  to  reimbursement— for 
no  claim  Is  asserted  for  expenditures  made 
In  the  repairing  or  protection  of  defend- 
ant's levee  prior  to  its  breaking.  What 
Is  contended  for  Is  that  expenditures  made 
by  the  plaintiffs  for  the  closing  of  the 
crevasse  after  It  had  taken  place  are  re- 
coverable from  the  owner  of  the  property 
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on  which  It  occnrred.  In  an  action  as  for 
moneys  expended  for  hia  tue  and  benefit 
We  say  In  an  action  for  moneys  expend- 
ed for  his  use  and  benefit,  for  that  Is  the 
character  of  the  one  at  bar.  No  conven- 
tional contractoal  relations  are  advanced  as 
having  existed  between  the  parties,  and,  al- 
though averments  are  scattered  through  the 
petition  to  the  effect  that  defendant  was 
legally  bonnd  to  have  kept  his  levee  in  prop- 
er repair  and  properly  protected,  that  he  had 
violated  that  dnty,  and  that  he  was  guUty  of 
negligence,  which  led  np  to  the  crevasse  as 
the  cause  thereof,  and  although  the  plalntlfTs 
In  one  allegation  declared  that  the  amount 
of  their  expenditures  was  In  reality  dam- 
ages sustained  by  them,  we  are  of  the  opin- 
ion that  plaintiffs'  demand  Is  not  one  ex 
delicto  for  damages.  The  plaintiffs  do  not 
ground  their  cause  of  action  upon  the  allega- 
tions we  have  referred  to.  They  were  In- 
serted In  the  petition  In  support  of  the  the- 
ory on  which  this  case  is  based,  which,  as 
we  have  said,  Is  that  the  moneys  ex- 
I>ended  Inured  to  the  benefit  of  defendant, 
and  were  therefore  to  be  rq;>ald.  They 
were  doubtless  suggested  as  useful  for  that 
purpose  by  the  line  of  thought  followed 
In  Police  Jury  v.  Hampton,  5  Mart  (N.  S.) 
383.  The  fact  that  plaintiffs  In  one  of  their 
allegations  declare  that  the  moneys  expend- 
ed by  them  were  In  reality  damages  to  them 
cannot  change  the  character  of  the  action  as 
shown  by  the  prayer  and  the  pleadings  as  a 
whole,  and  where,  on  the  face  of  the  papers, 
the  allegation  to  that  effect  Is  legally  Incor- 
rect If  the  plaintiffs  could  recover  from  the 
defendant  the  amount  demanded,  they  cer- 
tainly could  not  do  so  under  their  pleadtngs, 
by  way  of  damages.  Admitting  as  true  the 
fact  alleged  that  they  did  expend  the  amotmt 
claimed  in  closing  the  crevasse  on  defend- 
ant's land,  that  fact  would  not  furnish  legal 
evidence  of  damage  per  se  to  them  to  the 
same  amount  as  resulting  from  the  break. 
The  outlays  made  would  have  no  necessary 
legal  connection  with  damages  suffered;  It 
would  be  no  test  of  or  measure  of  dalnages. 
A  third  person  may  Bi>end  large  amounts  in 
doting  a  break  In  the  levee  on  another's 
prt^erty,  perfectly  consistent  with  the  fact 
that  neither  the  crevasse  nor  its  long  con- 
tinuance would  affect  his  Interest  to  the 
amount  of  a  single  dollar.  Plaintiffs  allege 
no  damages  outside  of  their  expenditures. 

Under  the  views  we  entertain  of  the  action, 
we  confine  our  inquiry  to  the  question 
whether  plaintiffs  can  recover  the  amount 
soed  for  as  for  moneys  expended  for  the  use 
and  benefit  of  the  defendant  At  the  very 
threshold  we  meet  the  rule  announced  In 
Watson  V.  Ledoux,  8  La.  Ann.  68,  that  "In 
eases  of  fiood,  as  in  those  of  confiagration, 
services  rendered  voluntarily  to  preserve  an- 
other man's  property  from  destruction  are 
presumed  to  be  gratuitous,  and  give  no  cause 
of  action."  Did  the  plaintiffs  adduce  any 
fact  on  the  trial  of  this  case  to  take  It  out  of 


the  rule  so  proclaimed?  We  think  not  For- 
merly the  front  proprietors  on  the  Mississip- 
pi river  were  required  to  construct  the  neces- 
sary levees  and  embankments  along  their 
ffont  lines  on  the  margin  of  the  river  at 
their  own  cost  and  <n  default  thereof  the 
required  work  mlgjit  be  done  at  their  ex- 
pense by  the  parochial  authorities;  bnt  this 
court,  in  Police  Jury  v.  Tardos,  22  La.  Ann. 
58,  held  that  the  act  of  the  legislature  ap- 
proved February  17,  1866,  repealed  all  for- 
mer laws  anthorlElng  the  parochial  authori- 
ties to  construct  levees  at  the  cost  and  ex- 
pense of  the  front  riparian  proprietors  of  the 
lands  leveed,  and  since  Its  date  the  parish 
could  not  force  them  to  pay  the  cost  of  a 
levee  which  she  has  ordered  to  be  con- 
structed along  the  front  line,  and  that  no  re- 
enactment  of  fbrmer  laws  had  been  made  at 
the  time  of  Its  decision.  It  further  said: 
"The  legislation  on  the  subject  of  levees 
since  the  late  war  has  manifestly  been 
framed  with  reference  to  the  great  changes 
which  have  been  wrought  In  the  condition  of 
the  country  by  the  late  war.  The  vast  tm- 
pense  formerly  Imposed  upon  the  riparian 
proprietors  of  building  the  heavy  embank- 
ments necessary  on  the  Mississippi,  and  to 
make  continuous  rei>alrs  upon  them,  would 
now,  under  the  altered  state  of  affairs  In  re- 
gard to  capital  and  labor,  be  utterly  ruinous. 
Hence  the  policy  was  a  wise  one  to  relieve 
that  class  of  our  people  by  a  change  of  the 
laws  and  regulations  In  respect  to  the  levee 
system."  We  have  been  referred  to  no  law, 
and  we  know  of  none,  altering  the  situation 
as  stated  In  the  Case  of  Tardos,  making  It 
the  duty  of  front  riparian  proprietors  to 
build  the  levees  on  their  front  either  when 
new  levees  become  necessary  by  gradual 
changes  and  encroachments  of  the  river  or. 
from  the  sudden  sweeping  away  of  the  old 
levees  by  crevasses.  That  work  has  now  to 
be  done  by  the  public  authorities.  If  the  de- 
fendant In  this  case  could  not  have  been 
legally  called  upon  to  close  the  break  which 
had  occurred  on  his  plantation,  either  by 
the  public  authorities  or  by  his  neighbors, 
the  plaintiffs  could  not,  by  going  forward  of 
their  own  accord,  and  dosing  the  woik  pri- 
marily at  their  own  expense,  force  the  de- 
fendant to  subsequently  defray  that  expense. 
To  recognize  such  a  right  on  their  part 
would  be  practically  to  return  to  the  old  sys- 
tem. If  the  plaintUTs  have  any  claim,  legal 
or  equitable,  as  arising  from  the  outlay  made 
by  them,  It  would  be  against  parties  other 
than  the  defendant  The  contention  that 
the  plaintiffs  have,  through  their  action, 
saved  the  defendant  from  damages  for 
which  he  otherwise  might  be  liable.  Is  predi- 
cated upon  considerations  remote  and  pure- 
ly conjectural  and  speculative.  They  might 
under  the  former  system,  have  been  adduced 
as  an  argument  supporting  and  fortifying 
snch  a  demand  as  was  advanced  by  Police 
Jury  V.  Hampton,  5  Mart  (N.  8.)  393,  under 
the  then  existing  laws;   but  standing  alone. 
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under  the  present  condition  of  affairs,  they 
do  not  form  the  basis  of  a  dalm  for  reim- 
bursement In  this  salt. 

The  conclnalona  we  have  reached  and  Just 
announced  do  away  with  the  necessilT'  of 
our  expressing  any  opinion  upon  the  posi- 
tions taken  by  the  defendant,  that  plaintiffs, 
as  operating  a  railroad  running  along  the 
river,  and  owning  the  lands  upon  which  the 
traclcs  are  laid,  on  portions  of  the  properties 
having  fronts  upon  the  MisBlssippl  river, 
would  be  as  much  bound  for  the  repair  and 
protection  of  the  levees  as  the  parties  own- 
ing those  properties  directly  upon  the  river, 
and  that  in  making  these  expenditures  plain- 
tiffs were  acting  in  their  own  name  and  for 
their  own  benefit,  and  not  for  defendant 
Fot  the  reasons  herein  assigned,  it  is  hereby 
ordered,  adjudged,  and  decreed  that  the 
judgment  appealed  from  be,  and  the  same  is 
hereby,  affirmed. 


m  La.  Ann.  93E) 

STATE   v.   OLYMPIC   CliUB.    (No.   11,421.) 

(Supreme  Court  of  Louisiana.    April  23,  1894.) 

Prizi  Fighting— Glove  Contest — Atblbtio 
Club— FOKFEITCKE  or  Charter. 

1.  A  criminal  statute  denouncing  wtiat  is 
commonly  called  prize  fighting  to  be  a  misde- 
meanor, punishable  by  fine  and  imprisonment, 
coupled  with  a  proviso  that  the  provisions  of 
the  act  shall  not  apply  to  exhibitions  and  glove 
contests  between  human  beings,  which  may 
take  place  within  the  rooms  of  regularly  char- 
tered athletic  dnba,  presents  a  question  of  fact 
to  be  determined  by  the  comrt  or  jury  as  to 
whether  any  given  contest  or  series  of  contests 
come  within  the  designation  of  the  statute  as 
a  prize  fight  or  within  the  scope  and  meaning 
of  the  proviso  as  a  glove  contest. 

2.  As  the  state  of  Louisiana  is  in  court 
seeking  the  forfeiture  of  the  defendant's  char- 
ter on  the  ground  that  the  corporation  has  com- 
mitted acts  ultra  vires  of  its  charter,  and  is 
met  with  the  provisions  of  an  act  of  her  own 
legislature  which,  in  ternfis,  authorizes  just  such 
contests  as  the  witnesses  describe  the  club  con- 
tests to  have  been,  this  court  will  be  excused 
for  declining  to  disturb  a  finding  of  a  jury  in 
favor  of  the  defendant,  on  a  question  of  fact. 

3.  Conceding  such  contests  to  be  violative 
of  good  morals  and  of  a  sound  public  policy,  the 
remedy  comes  plainly  within  the  prerogative  of 
the  legislative  department  of  the  gOTernment, 
which  alone  can  be  looked  to  for  rdief. 

(Syllabus  by  the  Ourt) 

Appeal  from  civil  district  court,  parish  of 
Orleans;   Nicholas  H.  Rightor,  Judge. 

Salt  by  the  state  of  Louisiana  against  the 
Olympic  Club.  From  a  Judgment  for  de- 
fendant, plaintiff  appeals.    Affirmed. 

Milton  J.  Cimnlngham,  Atty.  Gen.,  Ed- 
win H.  McCaleb,  Jr.,  Benjamin  Rice  For- 
man,  and  Charles  Forman,  for  the  State. 
Henry  P.  Dart,  Charles  H.  Luzenberg,  and 
Frank  Zengel,  for  appellee. 

WATKINS,  J.  The  plaintiff's  suit  is  for 
the  revocation  and  forfeiture  of  the  defend- 
ant's charts,  on  the  ground  and  for  the  rea- 
son that  It  has  committed  acts  ultra  vires, 
and  transcended  the  powers  granted  bar  Its 


charter  and  conferred  npon  It  by  law,  in 
that  the  corporation,  through  its  officers  and 
agents,  lias  fostered,  encouraged,  and  main- 
tained exhibitions  of  what  is  "commonly 
called  prize  fighting"  in  violation  of  the  con- 
stitution and  laws  of  this  stata  Accom- 
panying the  foregoing  averments  is  a  prayer 
for  an  injunction  restraining  and  prohibiting 
the  cc»rporatlon,  its  officers  and  agents,  from 
maintaining,  fostering,  and  encouraging  such 
exhibitions,  and  Etlso  enjoining  and  prohibit- 
ing the  defendant  from  selling  or  disposing 
of  its  property  pendente  lite.  The  prayer  is 
concluded  by  demand  for  the  appointment 
of  a  receiver  to  take  charge  of  its  assets  and 
property,  and  to  liquidate  and  wind  up  its 
affairs.  In  the  petition  are  set  forth  the 
various  objects  and  pturposes  of  the  defend- 
ant organization  as  they  are  enumerated  In 
its  charter  and  the  amendment  thereto, — 
such  as  the  establishment  and  maintenance 
of  rooms  for  literary  purposes;  for  the  col- 
lection of  valuable  works  of  art,  books, 
maps,  charts,  statuary,  coins,  etc.;  for  the 
promotion  of  social  Intercourse,  enjoyment, 
comfort,  harmony,  refinement  of  manners, 
and  intellectual  improvement;  to  encourage 
physical  culture  and  development  of  athlet- 
ic exercises,  such  as  boxing,  wrestling,  fenc- 
ing, and  exhibitions  of  athletic  sport;  to 
organize  one  or  more  military  companies; 
to  promote  and  maintain  a  natatorlum,  gym- 
nasitim,  athletic  grounds,  rowing  clubs,  bowl- 
ing alleys,  and  such  other  features  as  may 
be  found  necessaiy  to  fulfill  the  purposes 
tac  which  this  corporation  Is  formed.  Then 
follows  the  averment  that  "the  acts  of  the 
incorporation  were  a  fraud  upon  the  laws 
of  the  state,  the  vague  and  indefinite  lan- 
guage employed  to  express  the  objects  and 
purposes  of  the  dub  being  purposely  used  to 
cloak,  cover  up,  and  conceal  the  real  ob- 
jects for  which  said  corporation  was  organ- 
ized," as  set  out  supra.  As  adjuvatory  of 
the  foregoing  allegation  the  further  aver- 
ment is  made  that  the  defendant  is  ac- 
customed to  offer  large  prizes  «  rewards 
to  not^d  pugilists  of  other  states  and  coun- 
tries; and  its  arena  has  been  the  scene  of 
prize  fights  that  were  participated  in  by 
them.  Intending  to  fight  until  one  of  the  con- 
testants should  give  in  from  sheer  exhaus- 
tion or  Injuries  received;  that  the  fights 
were  witnessed  by  large  assemblies  of  per- 
sons, there  unlawfully  congregated  for  the 
piurimse  of  encouraging  same,  who  were  com- 
pelled to  pay  entrance  fees  for  admission 
to  said  exhibitions.  It  is  then  further  aver- 
red that  such  unlawful  assemblies  and  acts, 
which  were  public  nuisances,  were  instigat- 
ed and  maintained  by  the  club;  that  "these 
disgraceful  exhibitions  have  attracted  to 
this  city  a  large  number  of  noted  thugs,  con- 
fidence men,  and  criminal  characters  ftom 
other  cities  and  states,  thereby  endangrering 
the  public  peace,  and  menacing  the  security 
of  life  and  property;"  that  these  exhibi- 
tions are  and  have  been  an  "incentive  to 
gambling,  and  large  sums  of  moner  taava 
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^een  bet,  wagered,  and  staked  on  the  re- 
sult thereof;"  and  that  the  defendant  "has 
been  offering  and  paying  large  sums  of 
money  to  noted  pnglllsts,  and  has  caused 
and  oicotiraged  them  thereby  to  commit 
assault  and  battery  upcHi  each  other;"  and 
that  "said  prise  fights  set  evil  examples  to 
the  young,  discourage  honest  industry  by 
disproportionately  rewarding  sanguinary  ex- 
hibitions of  brute  force,— all  of  wUch  are 
public  nuisances."  It  is  then  alleged  that 
a  large  number  of  said  exhibitions  have 
taken  place  at  the  club  house  of  the  defend- 
ant, by  the  direction,  and  under  the  sanction 
and  authority,  of  Its  ofUcers  and  agents,  and 
that  "the  said  echlbitioas  of  what  are  com- 
monly called  prize  fights"  have  taken  place 
on  the  dates  and  between  the  participants 
named  in  the  accompanying  list,  to  wit: 


Flgbten. 

Date. 

Prln. 

PrlM 

Amt.  Amt. 

rec'd    rec'd 

by      by 

irtnner.  loeer. 

Thoa.  Ward. 
1  Kid  Wllaon. 

,18M 

•  400 

•  800 

•  100 

Jim  Carroll. 
2  Andy  Boiren. 

B<l>t.l(.UM 

8,000 

3;600 

800 

Bob  PltHlmmon*. 
S  Jack  Dempiey.      Jan.  14,  U>1 

10,008 

9,000 

1,000 

Cal.  McCarthy. 
4  Tom  Warren. 

Sept.  33.  Un 

1,800 

1,000 

600 

J.  Qrlffln. 
S  J.Larkin. 

Hot.  m,  ten 

3.800 

3,000 

600 

BIU7  If  7«r. 
t  JlmOarroO. 

Dee.2a.18n 

8.000 

4.800 

100 

Cal  McCarthy. 
7  Tom  CallashBn. 

Jan.  37.  Un 

3.000 

l.EOO 

800 

Bob  Fltcalmmosi. 
8  Pat  Maber.             March  t,  ISM 

10,000 

8,000 

1,000 

Jas.  McAalUt. 
•  BUly  Myer. 

Sept.  S,  1193 

10,000 

9,000 

1,000 

eeo.  DIzon,  •  negro. 
M  J.  BkaUy.                Sept. «,  Ud 

7,880 

7,800 

.^— 

Jaa.  Corbett. 
U  Jno.  SnUlTan. 

Sept.  7, 1893 

38.000 

38.000 



Billy  McMillan. 
U  BUly  Ulnde. 

March  3,1898 

800 

900 

100 

N.  Smith. 
U  J.  Goddard. 

Hanh  81. 1898 

10.000 

8,800 

1,600 

.  Andy  Bowen. 
14  J.  Bdrke. 

Aprn«.188S 

3.600 

1.360 

1.S50 

Andy  Bowen,  mulatto. 
U  J.  KTerhardt.        May  tl.  UM 

8,000 

3,000 

—— 

J.  Yan  Heert^ 
It  W.  Mapler. 

Bept.  ID.  1898 

1,000 

I.700 

too 

J.  Qormaa. 
17  J.  Levy. 

Oct.  17, 1888 

1.000 

700 

800 

•96J00  •88.060  •9.180 

The  petition  further  and  finally  alleges 
that  in  conjunction  with  said  exhibitions  or 
prize  fights  the  defendant,  on  occasions  on 
which  same  occur,  operates  and  conducts  a 
bar  room  and  retail  liquor  establishment  u]>- 
on  its  premises,  without  paying  a  license  to 
the  state,  as  re<iuired  by  law. 

The  defendant  moved  to  dissolve  the  in- 
jTmction,   on   several  grounds,   to   wit:    (1) 


That  the  injunction  was  not  Justified  by  the 
facts  and  allegations  contained  in  the  peti- 
tion. (2)  That  the  .writ  was  improvidently 
issued,  and  without  cause.  (3)  That  the  pe- 
tition sets  forth  no  cause  for  or  right  to  an 
injunction.  (4)  The  allegations  on  which 
the  Injunction  was  demanded  are  untrue. 
(5)  That  the  plaintiff  is  estopped  by  her  con- 
duct and  allegations  in  the  suit  of  same  title 
as  the  instant  one  for  the  recovery  of  a  li- 
cense. Contemporaneously  therewith  the  de- 
fendant filed  exceptions  to  the  suit,  of  no 
cause  of  action,  prescription  of  one  year,  and 
estoppel  laid  on  aforesaid  record.  All  of 
said  exceptions  w&ce  cumulated  with  the 
merits,  and  tried  together,  the  defendant 
having  in  the  mean  while  filed  an  answ^-, 
alleging  that  it  was  "and  Is  a  solvent  and 
existing  corporation,  lawfully  established, 
and  is  in  the  legal  and  actual  possession  of 
all  its  property,  rights,  and  privllegee,  and 
has  in  no  mann»  abandoned  the  same,  or 
incurred  any  liability  to  forfeiture  thereof." 
The  case  was  tried  by  a  Jury,  who  returned 
a  verdict  in  favor  of  the  defendant,  and 
plaintiff  has  appealed. 

▲  fair  summary  of  the  charges  made  by 
the  plaintiff,  upon  the  proof  of  which  the 
forfeiture  of  defendant's  charter  and  the 
perpetuation  of  her  injunction  depend,  is  as 
follows,  to  wit:  First  That  the  corporation 
had  committed  acta  ultra  vires,  and  tran- 
scended the  powers  conferred  upon  it  by  its 
charter  and  the  law,  by  encouraging  and 
maintaining  exhibitions  of  what  is  "com- 
monly called  prize  fighting,"  In  violation  of 
the  constitution  and  the  law.  Second.  That 
the  defendant  is  accustomed  to  offer  large 
prizes  or  rewards  to  noted  pugilists,  and  its 
arena  has  been  the  scene  of  prize  fights  that 
have  been  participated  in  by  them,  intend- 
ing to  fight  imtil  one  of  the  contestants 
should  give  in  from  sheer  exhaustion  or  In- 
juries received,  and  which  were  witnessed 
by  large  assemblies  of  people,  unlawfully 
congregated  for  the  purpose  of  encouraging 
same,  which  assemblies  and  acts  constituted 
public  nuisances,  and  same  were  instigated 
and  maintained  by  the  defendant.  Third. 
That  these  exhibitions  have  attracted  a 
large  number  of  noted  thugs,  confidence 
men,  and  criminal  characters  from  other  cit- 
ies and  states,  thus  endangering  the  public 
peace.  Fourth.  That  these  exhibitions  are, 
and  have  been,  an  Incentive  to  gambling, 
and  large  sums  of  money  have  been  wa- 
gered and  staked  on  the  result  thereof;  and 
the  defendant  has  been  offering  and  paying 
large  sums  of  money  to  noted  pugilists,  thus 
causing  them  to  commit  assault  and  bat- 
tery. Fifth.  That  in  conjunction  with  said 
exhibition^  or  prize  fights  the  defendant  op- 
erates a  bar  room  and  retail  liquor  establish- 
ment upon  its  premises,  without  paying  a 
license  to  the  state.  The  gravamen  of  the 
suit  is  found  in  the  first  specification,  and  16 
to  the  effect  that  the  def^idant  committed 
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ftsts  ultra  Tires  of  Its  charter,  by  encoiira- 
Slng  and  maintaining,  on  Its  premises,  and 
within  Its  club  room,  '.'exhibitions  of  what 
is  commonly  called  prize  fighting,  in  viola- 
tion of  the  constitution  and  law,"  thus  mak- 
ing Its  acts  of  incorporation  a  fraud  on  the 
law.  The  remaining  four  specifications  re- 
late to  the  collateral  incidents  and  surround- 
ing circumstances  illustratlTe  of  the  exhibi- 
tions, as  an  aggravation  of  the  charge  com- 
plained of. 

The  solution  of  the  anestion  propounded 
by  this  action  depends— First,  xsjfon  a  cor- 
rect and  proper  interpretation  of  the  phrase 
"exhibitions  that  are  commonly  called  prize 
fights;"  and.  second,  upon  a  Just  interpreta- 
tion of  the  laws  which  are  alleged  to  have 
been  thoreby  violated.  As  pointing  the  is- 
sue thus  formulated,  we  make  the  subjoined 
extract  from  the  plaintiff's  brief,  viz.:  "The 
questions  at  issue  may  be  stated  thus:  Were 
these  pugilistic  fights  for  prizes,  held  in  the 
arena  of  the  Olympic  Club,  within  the  legiti- 
mate objects  and  purposes  of  the  charter, 
or  were  they  such  abuses  of  its  franchises  as 
would  Justify  a  perpetual  injunction,  and  a 
decree  of  forfeiture  of  the  charter,  and 
the  appointment  of  a  receiver  to  sell  its 
property  and  distribute  its  proceeds  among 
creditors  and  stockholders?  Were  they  not 
-what  are  commonly  called  prize  fights'  and 
did  not  each  fight  constitute  the  crime  or 
offense  of  assault  and  battery  and  breach  of 
the  peace,  and  were  they  not  In  violation  of 
the  law  and  public  policy  of  the  state?  Or 
were  they  lawful  exhibitions  of  skill  in 
b<nlng,  permissible  under  the  law,  or,  as 
the  defendant  is  pleased  to  call  them,  'glove 
contests,'  whatever  precisely  that  may 
mean?"  The  provisions  of  Act  No.  26  ot 
1880  are  referred  to  and  relied  upon  as 
having  been  violated  by  the  defendant,  and 
same  are  distinctly  invoked  and  quoted  by 
the  plaintiff's  counsel  as  the  basis  of  this 
proceeding.  That  act  is  couched  in  the  fol- 
lowing torms,  to  wit:  "Act  No.  25,  1890. 
Defining  the  crime  of  prize  fighting,  and  to 
provide  for  the  punishment  thweof  in  and 
out  of  the  state  of  Louisiana.  Section  L 
Be  it  enacted  by  the  general  assembly  of  the 
state  of  Louisiana,  that  any  person  who 
shall  send,  or  cause  to  be  sent,  publish  or 
otherwise  make  known  a  challenge  to  fight 
what  is  commonly  called  a  prize  fight,  ac 
who  shall  accept  any  such  challenge^  or 
who  shall  engage  in  such  fight,  or  act  as 
trainer  for  any  such,  contemplating  a  par- 
tldpation  in  such  fight,  and  any  such  per- 
son who  shall  act  as  aider  or  abettor, 
backer,  umpire,  second,  surgeon  or  assistant 
at  such  fight,  or  in  preparation  for, such  fight, 
shall  upon  conviction  thereof,  be  deemed 
guilty  of  a  misdemeanor  and  be  punished  by 
imprisonment  in  the  parish  Jail  for  not  more 
than  six  months  and  be  fined  not  man  than 
five  hundred  dollars."  (Section  two  is  omit- 
ted, as  unimportant)    But  to  this  aecttoa  Is 


appended  the  following  proviso^  to  wit: 
"Provided  this  act  shall  npt  tqtply  to  exhibi- 
tions and  gloveHX>nteBts,  between  human  be- 
ings, which  may  take  place  within  the  rooms 
of  regularly  chartered  athletic  clubs."  Pre- 
vious to  the  promulgation  of  this  act,  on  the 
25th  of  June,  1890,  an  ordinance  was  adopt- 
ed by  the  dty  conncil  of  New  Orleans,  of  the 
following  tenor  and  purpose,  to  wit:  "Be 
it  ordained  by  the  dty  council  of  the  city 
of  New  Orleans,  that  Ordinance  No.  IIM  be, 
and  the  same  is  hereby,  amended  ao  as  to 
read  as  follows:  That  exhibitions  and  glove 
contests  betwesi  human  beings  for  the  de- 
velopment of  mnscnlar  strength  be  and  the 
same  are  hereby  permitted  to  take  place 
within  the  rooms  of  all  regularly  chartered 
athletic  daba  in  the  dty  of  New  Orleans, 
provided  that  at  the  time  when  said  exhibi- 
tions and  glove  contests  shall  take  place  that 
the  sale  or  giving  of  spiritoua  liquors  in 
said  dub  rooms  is  hereby  prohibited;  and 
provided  further,  that  all  such  exhibitions 
and  glove  contests  shall  be  undw  the  super- 
vision of  the  police  authorities  of  the  dty 
of  New  Orleans;  and  provided  further,  that 
a  glove  wdghing  not  less  than  five  ounces 
shall  be  u,sed  in  such  exhibitions  or  contests; 
but  under  no  circumstances  shall  this  ordi- 
nance be  construed  as  permitting  any  spar- 
ring contests  in  such  dub  or  clubs  on  Son- 
day.  Provided  further,  that  for  each  exhi- 
bition the  i>arties  shall  be  required  to  do- 
nate fifty  dollars  for  fund  of  public  chari- 
ties of  New  Orleans;  and  that  a  good  and 
solvent  bond  of  five  htmdred  dollars  cash 
shall  be  given,  to  be  forfeited  in  case  of  any 
violation  of  said  ordinance,  the  proceeds 
of  said  forfeited  bond  to  go  to  the  said  fund 
of  public  charltiee."  The  foregoing  <Mrdi- 
nance  bears  the  number  4336,  0.  S.,  and  was 
adopted  by  the  dty  coimdl  on  March  5,  1890. 
It  was  with  direct  reference  to  this  ordi- 
nance and  the  act  of  the  general  assembly 
that  the  defendant  procured  an  amendment 
to  its  original  chartor,  whereby,  on  the  16th 
of  May,  1891,  it  Vias  reincorporated  as  a 
stock  company,  the  objects  and  purposes  ot 
the  corporation  being  therein  enumerated  aa 
set  out  In  plaintifTs  petition.  Vide  artide 
2  of  amended  charter.  From  the  dty  ordi- 
nance it  appears,  "that  exhibitions  and 
glove  contests  between  human  beings,  for 
the  development  of  muscular  strength,"  were 
"permitted  to  take  place  within  rooms  of  reg- 
ularly chart^ed  athletic  clubs  in  the  dty  of 
New  Orleans,"  coupled,  however,  with  the 
proviso  "that  all  such  exhibitions  and  glove 
contests  sbali  be  under  the  sup»Tislon  of 
the  police  authorities,"  and  with  the  fiulh» 
proviso  "that  a  glove  weighing  not  less  than 
five  ounces  shall  be  used  In  such  exhlbitioni 
or  contests."  The  denundatlon  of  the  legis- 
lature was  addressed  to  "what  is  commonly 
called  a  prize  fight,"  and  declares  that  any 
one  who  shall  send  or  accept  a  challenge  to 
make  socb  a  fight  shall  be  deemed  goilty  of 
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a  inisdeineanor,  and  pnnlBhed  accordingly; 
but  It  was  careful  to  Insert  the  proviso  tbat 
It  should  not  apply  to  exMbltions  and  ii;Ioye 
contests  wlilch  may  take  place  in  regularly 
diartered  athletic  clubs. 

HaviBg  reprodnced  the  allegations  of  the 
petition,  the  averments  of  the  answer,  the 
pnrport  of  the  argument,  the  provisions  of 
the  city  ordinance,  and  of  the  statute  of  the 
general  assembly,  and  the  provlaionB  of  the  de- 
fendant's charter,  the  conclusion  is  plain  that 
our  decision  must  turn  upon  the  distinction 
tbat  is  taken  In  the  statute  and  ordinance  be- 
tween a  glove  contest  and  what  is  commonly 
called  a  prize  fight,  for  upon  this  distinction 
depends  the  criminality  vel  non  of  the  con- 
tests which  took  place  between  the  combat- 
ants. And  it  is  equally  clear  that,  unless 
tbeee  combatants  are  proven  guilty  of  the 
acts  denounced  in  the  statute  as  misde- 
meanors, the  defendant  cannot  be  treated  as 
porticqts  crlminls,  and  its  charter  revoked, 
and  like  contests  enjoined.  This  brings  us 
to  the  consideration  of  the  evidence  that  was 
adduced  pro  et  con  in  the  lower  court,  and 
the  various  rulings  of  the  Judge  a  quo  with 
reference  to  admissibility  of  testimony,  and, 
as  a  preliminary  to  this  examination,  it  is 
well  to  incorporate  one  of  the  contracts  under 
which  the  club  contests  occurred  as  the  best 
means  of  illustrating  its  character,  and  the 
following  is  selected  as  a  sample,  to  wit: 
"Olympic  Club.  Articles  of  Agreement  be- 
tween Stanton  Abbott  and  Andrew  Bowen. 
We,  the  undersigned,  Stanton  Abbott,  of  Lon- 
don, England,  and  Andrew  Bowen,  of  New 
Orleans,  La.,  do  hereby  agree  to  engage  In  a 
{^ove  contest  to  a  finish  before  the  Olympic 
Club  of  New  Orleans,  La.,  on  November  15th, 
1893,  at  nine  o'clock  p.  m.,  sharp,  for  a  purse 
of  two  thousand  five  hundred  dollars,  the 
winner  to  receive  two  thousand  dollars  and 
the  loser  five  hundred  dollars  of  said  purse; 
said  Bowen  and  Abbott  to  receive  each  three 
hundred  dollars  for  expenses  as  soon  as  for- 
feit of  $500.00  is  deposited  with  the  Olympic 
Chtb.  The  contest  to  be  with  five-ounce 
^oves,  and  according  to  Marquis  of  Queens- 
bury  rules.  The  club  is  to  select  the  referee 
aud  oflicial  time  keeper,  each  of  us  reserving 
the  right  to  appoint  a  time  keeper  to  repre- 
sent us,  said  time  keeper  to  be  subject  to  the 
approval  of  the  club.  The  referee  shall  have 
the  power  to  stop  and  decide  the  contest 
when  so  directed  by  the  seconds  and  the  con- 
test committee.  Should  either  of  ns  commit 
a  deliberate  foul,  thereby  injuring  the  other's 
chances  of  winning,  the  one  so  doing  shall 
lose  all  interest  in  the  aforesaid  purse.  We 
each  hereby  agree  to  weigh  133  lbs.  at  the 
ring  side  at  9  o'clock  p.  m.,  on  day  of  said 
contest  To  guaranty  the  faithful  perform- 
ance of  the  above  obligations,  we  each  here- 
by agree  to  deposit  the  sum  of  five  hundred 
dollars  in  the  hands  of  the  Olympic  Club. 
Shonid  elfber  of  ns  fail  to  appear  at  the 
proper  time  and  place,  the  one  so  doing  shall 
forfeit  bis  deposit  to  the  dub.  [Signed]  A 
v.l5so.no.8 — IS 


^wen.  Stanton  Abbott  7no.  W.  Lyons. 
Witnesses:  Thos.  C.  Anderson.  Alb.  Spitz- 
faden.  Teddy  Wilson.  Date,  Sept  25,  1893." 
During  the  progress  of  the  trial  question 
was  made  with  regard  to  the  admissibility 
of  testimony  on  the  part  of  the  defendant  as 
tending  to  show  a  ditTerence  between  a  prize 
fight  and  a  glove  contest  The  Judge  a  quo 
ruled  in  favor  of  the  defendant,  and  admitted 
the  evidence,  and  the  plaintiff  reswved  a  bill 
of  exceptiiMis.  After  the  evidence  had  gone 
to  the  Jury,  the  same  question  was  presented 
again,  in  certain  requested  InstructlonB  to  the 
Jury  tliat  were  presented  l^  the  plaintiff's 
counsel,  and  refused  by  the  court  To  be  accu- 
rate, we  will  incorporate  the  pertinent  por- 
tions of  the  charge  requested,  which  is  as  fol- 
lows, viz.:  "The  plaintiff  requests  the  Judge 
to  charge  the  Jnry  as  fc^ows:  (1)  The  stat- 
ute of  this  state,  which  applies  to  both  per- 
sons and  corporations,  prohibits  prize  fight- 
ing, and  makes  it  a  penal  offense;  and  also 
provides  that  this  statute  shall  not  apply  to 
exhibitions  and  glove  contests  between  hu- 
man beings  which  may  take  place  within  the 
rooms  of  regularly  chartered  athletic  dubs. 
All  parts  of  this  statute,  as  well  as  ev«y 
other  law,  must  be  so  construed  as  to  har- 
monize with  each  other,  and  I  charge  you, 
gentlemen  of  the  Jury,  that  the  term  'prize 
fighting'  does  not  require  any  definition;  it 
is  a  simple  term,  defined  in  all  the  diction- 
aries to  be  fighting  for  a  prize  or  reward: 
and  if  the  Jnry  believe  from  the  evidence 
that  the  defendant  corporation  held  one  or 
more  fights  within  its  arena,  under  the  aus- 
pices of  Its  officers  and  nlanagers.  In  which 
the  fighters  were  offered  or  promised  a  prize 
or  reward  to  be  paid  to  the  victor,  or  either 
of  them,  such  a  fight  is  a  prize  fight,  within 
the  meaning  of  the  law,  and  is  unlawful, 
whether  the  combatants  wore  gloves  or  not 
It  matters  not  what  the  rules  of  tiie  fight 
were,  or  bow  they  were  dothed,  or  whether 
any  portions  of  their  bodies  were  covered  or 
uncovered.  If  they  fought  to  a  finish  toe  a 
prize  or  reward,  to  be  given  to  the  successful 
combatant,  it  is  a  prize  fight  within  the 
meaning  of  the  law,  and  the  verdict  must  be 
for  the  plaintiff."  The  legislature  cannot  be 
presumed,  in  prohibiting  prize  fighting,  to 
have  enabled  any  one  to  escape  the  prohib- 
itory or  penal  clauses  of  the  statute  by  put- 
ting on  and  wearing  a  pair  of  gloves,  and 
thereby  evading  the  penalty  prescribed  by 
the  law  for  its  infraction.  But  to  our  think- 
ing, the  foregoing  requested  special  charge 
was  modified,  and  the  admissibility  of  such 
evidence  (partially,  at  least)  conceded,  by  the 
third  and  fourth  requested  spedal  diarges, 
which  are  as  follows,  viz.:  "&)  I  charge 
you,  gentlemen  of  the  Jury,  that  if  from  the 
evidence  you  find  that  the  defaidant  in  this 
case  contracted  or  agreed  with  certain  noted 
pugilists,  residing  here  or  coming  here  from 
other  states  or  countries,  to  engage  in  a  fight 
for  a  prize  or  reward,  in  the  arena  of  their 
dub,  and  at  such  contests  the  fights  were 
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carried  on  to  a  finish,  and  the  reward  previ- 
ously promised  was  subsequently  paid  to  the 
successful  combatant,  then  this  was  a  prlase 
fight,  and  your  verdict  should  be  for  the  plain- 
tltr.  If  it  were  a  mere  exhibition  of  skill  In 
sparring  with  gloves,  not  calculated  to  do 
great  bodily  Injury,  it  was  a  glove  contest, 
within  the  provision  of  the  law;  but,  If  the 
Jury  believe  from  the  evidence  that  the  par- 
ties who  have  engaged  In  these  contests  with- 
in the  arena  of  the  defendant  Intended  to 
fight  until  one  gave  In  from  exhaustion  or  in- 
juries received.  It  was  a  breach  of  the  law, 
and  a  prize  fight,  whether  the  combatants 
fought  with  gloves  or  not  (4)  GrenUemen  of 
the  jury,  you  are  to  decide  this  case  from 
the  evidence  adduced  on  the  witness  stand 
as  to  wliat  actually  occurred  at  the  time  the 
sevotd  contests  or  fights  referred  to  In  the 
petition,  and  testified  to  by  witnesses,  took 
place,  and  not  by  your  preconceived  opinions, 
or  the  opinions  of  any  other  person,  as  to 
whether  these  contests  were  prize  fights  or 
not  In  othor  words,  you  are  to  decide  this 
case  upon  the  facts  proven  by  the  testimony 
of  the  witnesses  on  the  stand,  and  the  law 
as  given  to  you  by  the  court  and  not  In  ac- 
cordance with  your  preconceived  opinions,  or 
according  to  the  opinions  of  any  one  else." 
Taken  collectively,  we  understand  the  objec- 
tion of  plaintiff's  counsel  to  be  that  It  was 
permissible  for  witnesses  to  state  the  facts 
and  Incidents  which  actually  occurred,  as 
coming  within  the  range  of  their  personal 
knowledge  and  obsoratlon;  but  that  It  was 
not  permissible  for  them  to  give  their  opin- 
ions, based  upon  that  knowledge  and  infor- 
mation, same  being  a  conclusion  of  law,  and 
not  a  matter  for  determination  by  expert 
testimony.  To  the  judge's  declination  to 
give  the  jury  this  special  charge  no  Mil  of 
exceptions  was  retained  on  behalf  of  the 
plaintltr,  and  the  state  is  to  be  considered  as 
having  abandoned  It,  and  acquiesced  in  the 
charge  that  was  grlven  by  the  judge,  and 
which  Is  as  follows,  viz.:  "There  Is  only 
one  question  for  the  jury  to  decide,  and  that 
Is  as  to  the  diaracter  of  the  exhibitions  given 
at  the  Olympic  Olub.  •  •  •  The  burden 
of  proof  Is  on  the  plaintiff  to  make  out  Its 
case.  The  defendant  Is  charged  here  with 
liavlng  violated  the  terms  and  conditions  of 
its  charto:  by  having  given,  under  its  aus- 
pices, what  are  commonly  called  prizefights. 
The  defendant  resists  that  charge  on  the 
ground  of  a  proviso  In  the  law  which  permits 
glove  contests.  There  is,  then,  but  one  ques- 
tion before  you:  Does  the  evidence  disclose 
that  these  exhibitions  were  prize  fights,  or 
not  or  does  the  evidence  disclose  that  tbey 
were  glove  contests  or  not?  Now,  the  rule 
of  Interpretation  of  words  Is  that  they  must 
be  received  according  to  their  significance  In 
common  use.  I  am  not  an  expert,  and  can 
give  yon  no  opinion  as  to  the  significance  of 
these  words.  Ton  must  determine  for  your- 
selves whether,  In  common  parlance,  these 
ezliibitlonB  were  prize  fights  or  glove  con- 


tests. There  la  no  other  law  in  fids  case." 
No  objection  was  made  to  this  charge,  and 
no  bill  of  exceptions  was  retained  by  the 
plalntur  to  it  When  the  counsel  for  the 
state  presented  the  aforesaid  special  charges 
the  judge  declined  to  give  the  jury  any  other 
charge  than  the  one  above  quoted,  stating, 
however,  "that  this  Is  not  a  criminal  int>secu- 
tlon,  but  that  It  Is  a  civil  prosecution,  for  the 
forfeiture  of  defendant's  charter,"  reading  to 
the  jury  Act  25  of  1890.  The  acquiescence 
of  the  plaintiff  In  the  judge's  estimate  of 
this  controversy  ia.  plainly  Indicated  by  the 
paragraph  we  clipped  from  its  brief  at  page 
10,  which  we  r^roduce  In  this  connection  for 
the  purpose  of  emphasizing  the  correctness  of 
the  judge's  conclusions:  "Were  they  not 
what  are  commonly  called  prize  fights?  And 
did  not  each  fight  constitute  the  crime  or  of- 
fense of  assault  and  battery,  and  a  breach  of 
the  peace?  And  were  they  not  in  violation 
of  the  law  and  pnbUc  policy  of  the  state? 
Or  were  they  lawful  exhibitions  of  skill  in 
boxing,  permissible  under  the  law;  or,  as  the 
defendant  Is  pleased  to  call  them,  glove  con- 
tests, whatever,  precisely,  that  may  mean?" 
On  the  face  of  the  statute  against  prize  fight- 
ing (Act  25  of  1890)  the  denunciation  of  the 
law  is  against  "any  person  who  shall  send, 
or  cause  to  l>e  sent  publish,  or  otherwise 
make  known,  a  challenge  to  fight  what  is 
commonly  called  a  prize  fight"  not  a  prize 
fight  eo  nomtnl.  And  that  denunciation  Is 
coupled  with  the  proviso  "that  this  act  shall 
not  apply  to  exhibitions  and  glove  ccoitests 
between  human  beings  which  may  take  place 
within  the  rooms  of  regularly  chartered  ath- 
letic clubs."  That  U  the  only  statute  gov- 
erning such  contests  or  exhibitions  to  which 
we  have  been  referred,  or  of  which  we  are 
aware;  and  it  is  controlling,  and  conclusively 
affirms  the  correctness  of  the  view  enter- 
tained by  the  district  judge. 

Accepting  this  as  the  correct  theory  of  this 
case,  it  is  manifest  that  the  judge  ruled 
correctly  In  admitting  the  evidence  objected 
to,  and  in  refusing  to  give  the  special  charge 
requested  by  plaintiffs  counsel;  for  it  cannot 
be  readily  perceived  on  what  theory  expert 
testimony  should  have  been  excluded  when 
the  main  question  for  the  jury  to  determine 
was  the  proper  significance  of  "what  Is  com- 
monly called  a  prize  fight"  as  contradistin- 
guished from  a  "glove  contest"  Addressing 
ourselves  to  the  definition  of  these  terms,  we 
are  to  ascertain  the  distinction  between  them 
in  common  parlance;  that  is  to  say,  to 
ascertain  their  tme  significance  in  the  ver- 
nacular of  the  prize  ring  and  athletic  dnb, 
where  such  exhibitions  are  given.  Taking 
the  contract  between  Bowen  and  Abbott  aa 
a  sample  of  the  articles  of  agreement  be- 
tween the  contestants  before  the  Olympic 
Olub,  we  find  that  it  declares  they  "do  hereby 
agree  to  engage  in  a  glove  contest,"  and 
that  it  further  stipulates  that  "the  contest 
[Is]  to  be  with  five-ounce  gloves,  and  "accord- 
ing  to   Marquis  of  Qneensbury   rules."     It 
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also  provides  that,  If  either  party  shall  "com- 
mit a  deliberate  foul,  thereby  Injuring  the 
other's  chances  of  winning,  the  one  so  doing 
shall  lose  fill  int»%8t  In  the  aforesaid  purse." 
City  Ordinance  No.  4338  provides  "that  ex- 
hibitions and  g^ove  contests  between  human 
beings,  for  the  devdopment  of  muscular 
strength  be  and  the  same  are  hereby  per- 
mitted to  take  place  within  the  rooms  of  all 
regolarly  chartered  atbletic  clubs  in  the  city 
of  New  Orleans."  That  ordinance  provides 
further  that  in  such  contests  "a  glove  weigh- 
ing not  lees  than  five  ounces  shall  be  used." 
We  have  extracted  from  the  little  volume 
eldtled  "BiUy  Edwards'  Art  of  Boxing  and 
Manual  Training,"  which  was  introduced  and 
filed  In  evidence  by  the  attraney  general  on 
the  part  of  the  plaintiff,  as  Immediately 
bearing  on  the  contracts  of  the  Olympic  Club 
contestants,  the  Marquis  of  Queensbury  rules. 
The  extract  is  trom  page  100,  and  is  as 
follows,  to  wit:  "The  Marquis  of  Queens- 
bury  rules  for  the  Snglish  challenge  cups 
<open  to  gentlemen  amateurs):  •  •  •  Rule 
4.  Tbere  are  to  be  three  Judges  appointed 
by  the  committee.  Rule  5.  That  the  Iraxing 
is  to  take  place  In  a  24-foot  ring.  Rule  6. 
That  no  wrestling,  roughing,  or  hugging  the 
ropes  [is  to]  be  allowed.  Rule  7.  That  each 
beat  consist  of  three  rounds,  with  one  minute 
Interval  between  each;  the  duration  of  each 
round  to  be  at  the  discretion  of  the'  Judges, 
but  not  to  exceed  five  minutes.  Rule  8.  Any 
competitor  not  coming  up  to  time  stiall  be 
deemed  to  have  lost  Rule  9.  That  no  shoes 
or  boots  with  spikes  or  sprigs  be  allowed. 
•  *  •  Contests  for  Endurance.  Rule  1.  To 
be  a  fair  stand-up  boxing  match  in  a  24-foot 
ring,  or  as  near  that  size  as  practicable. 
Rule  2.  No  wrestling  ae  hugging  allowed. 
The  rounds  to  be  of  three  minutes  duration, 
and  one  minute  time.  Rule  3.  If  either  man 
fall,  through  weakness  or  otherwise,  he  must 
get  up  unassisted,  ten  seconds  to  be  allowed 
tiim  to  do  so,  the  other  man  to  retire  mean- 
while  to  his  comer;  and  when  the  fallen 
man  is  on  his  legs  the  round  is  to  be  re- 
sumed, and  continued  until  the  three  minutes 
have  expired;  and,  if  one  man  fails  to  come 
to  the  scratch  in  the  ten  seconds  allowed, 
it  shall  l>e  in  the  power  of  the  referee  to 
give  his  award  in  favor  of  the  other  man. 
Rule  4.  A  man  hanging  on  the  ropes  in  a 
helpless  state,  with  his  toes  off  the  ground, 
shall  be  considered  down.  •  *  *  Rule  6. 
The  gloves  [are!  to  be  fair-sized  boxing 
Shoves  of  the  best  quality,  and  new.  •  •  • 
Rule  8.  A  man  on  one  knee  Is  considered 
down,  and,  if  struck,  Is  entitled  to  the 
stakes."  As  contradistinguished  from  the 
foregoing,  we  refer  to  the  Manual  of  Billy 
Edwards,  at  page  103  et  seq.,  containing 
die  London  prize  ring  rules,  from  which  we 
find  the  only  distinguishing  features  to  be: 
(1)  That  the  contests  are  made  without 
gloves  or  other  covering  tor  the  hands;  (2) 
that  the  fighting  boots  of  the  contestants 
are  provided  with  three  metal  spikes,  which 


are  one-eighth  of  an  Inch  broad,  and  extend 
three-eighths  of  an  Inch  from  the  sole,  one 
to  be  placed  on  each  side  of  the  boot,  near 
the  toe,  and  the  other  at  the  heel;  (3)  that 
wrestling,  roughing,  and  hugging  aro  not. 
forbidden,— all  the  prohibitions  being  at- 
tempts to  Inflict  Injury  by  gouging,  tearing 
,  the  flesh  with  the  finger  nails,  and  biting. 
Contests  under  the  London  prize  ring  rules 
are  usually  out  doors,  in  open  public  view. 

With  these  rules  kept  in  view,  the  evi- 
dence will  disclose  whether  the  Olympic 
contests  were  glove  contests  or  prize  fights, 
as  the  major  part  of  the  witnesses  were 
connoisseurs  in  matters  of  this  sort,  if  not 
experts,  scientifically  speaking.  The  plain- 
tiff only  Introduced  foiir  witnesses,— gentle- 
men who  bad  witnessed  some  of  these  con- 
tests as  reporters  of  the  newspapers,— whose 
testimony  was  chiefly  directed  to  the  conse- 
quences of  them,  rather  than  to  the  modus 
operandi  of  their  management  Bnt,  on  this 
subject,  the  evidence  of  the  defendant  is 
full,  and  therefrom  we  find  the  following 
siunmary  of  facts,  and  extracts  fNm  the 
testimony  of  witnesses.  During  the  exam- 
ination of  one  of  the  most  prominent  of  the 
witnesses  the  following  occurred,  viz.:  "Q. 
Have  you  ever  seen  any  of  the  contests  at 
the  Olympic  Club,  which  are  sometimes 
called  glove  contests,  and  which  the  state 
now  calls  prize  fights?  A.  I  have  seen  sev- 
eral of  them.  Q.  Can  you  mention  any  of 
the  names  of  the  contestants?  A  I  saw 
the  Sullivan-Corbett  contest;  I  saw  the  Fltz- 
simmons-Maber  contest;  and  I  saw  the  con- 
test between  Bowen  and  Myer,  of  Illinois. 
Q.  Did  you  see  the  McCarthy-Warren  con- 
test? A.  Yes;  I  Saw  that  fight  Q.  Take 
the  Corbett-Suliivan  fight,  and  describe  what 
you  saw  at  that  fight  A.  Well,  I  saw  the 
gentlemen  come  into  the  ring,  and  take  the 
respective  comers  assigned  to  them,  and  pre- 
pare themselves  for  the  contest  They  pre- 
pared themselves  by  divesting  themselves  of 
their  clothing,  except  [their]  trunks  and 
shoes,  and  covering  their  hands  with  gloves. 
Then,  after  the  other  preHmlnary  arrange- 
ments wero  made,  under  the  rules  and  regu- 
lations governing  the  contest,  time  was  call- 
ed, and  they  were  then  engaged  in  their 
boxing  contest  They  appeared  In  the  cen- 
ter of  the  ring,  and  commenced  the  boxing 
exercise,— boxing  against  each  other  the  best 
way  they  could.  In  order  to  strike  (me  an- 
other, and  to  get  what  advantage  they  could, 
under  the  rules  and  regulations  of  the  con- 
test, by  striking,  parrying  blows,  dodging,  <x 
retreating;  doing  all  they  could  in  that  way, 
to  tave  thanteke*  from  ir^vry,  and  to  ad- 
minitttr  ivjury  to  Oie  opposite  party,  in  a 
sporting  and  friendly  manner,  tinder  the 
rulet  and  regulation*  for  that  eharaeter  of 
eonteat.  (Our  italics.)  I  saw  them  through 
the  contest,  which  consisted  of  twenty-one 
roimds  of  three  minutes  each.  They  were 
required  to  remain  ccmtesting  each  round 
for  three  minutes.    After  each  round   they 
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were  given  one  minute's  rest,  dming  whlcb 
they  were  refreshed  by  their  respective  at> 
tpndants,  after  whlclL  the  contest  was  re- 
sumed for  anothn  three  minutes;  and  so  on 
until  one  or  the  other  either  sorrendered.  or 
was  rendered  incapable  to  the  call  of  the 
contest  Q.  Do  you  know  anything  of  what 
Is  commonly  called  boxing?  A.  Yes,  sir.. 
Q.  Have  you  any  skill  In  it,  yourself?  A. 
Not  a  great  deaL  I  have  boxed  some  In 
former  years.  Q.  Do  you  feel  competent  to 
define  the  physical  act  that  these  men  com- 
mitted? A.  I  wiU  say,  then,  »  •  •  that 
whs.t  I  saw  Is  what  I  would  call  boxing,  to 
dettirmine  the  superior  excellence,  science, 
and  endurance  of  the  parties  to  the  contest. 
They  were  governed  by  certain  rules  and 
regulations  which  had  been  prescribed.  And 
each  contestant  Is  compelled  to  conform  to 
those  rules  and  regulations,  and  while  doing 
so  they  use  all  the  skill  and  strength  In  their 
possession,  each  endeavoring  to  strike  the 
other,  using  all  the  tactics  in  their  posses- 
sion, in  order  to  defend  themselves  from  the 
blows  of  each  other.  And  they  do  this,  as  I 
said  before,  by  retreating,  by  dodging,  and 
by  parrying  the  blows.  It  is  very  seldom 
that  either  one  of  them  gets  a  square,  di- 
rect, hard  blow,  because  the  blow  is  either 
parried,  or  dodged,  or  they  retreat,  or  they 
dose  In  to  each  other,  and  lock  arms,  in  or- 
der to  protect  themselves  from  the  force  of 
the  blow.  That  is  the  case  In  the  exercise 
of  boxing,— whether  it  Is  for  fun,  for  a  prize, 
or  otherwise,  It  is  the  same  character  of  ex- 
ercise. Q.  You  used  the  word  'skill.'  What 
do  you  mean  by  that?  A.  I  mean  the  skill 
or  science  or  expertness  of  the  parties  to 
defend  themselves  each  from  the  blows  of 
tiie  other,  and  at  the  same  time  to  strike  the 
other.  It  is  an  exercise  that  is  capable  of 
being  carried  to  a  vor  high  degree  of  skill 
and  adence,  both  in  the  manner  of  striking, 
and  in  the  manner  of  defending,  retreating, 
and  dodging;  all  of  which  make  up  the 
whole  exercise.  It  is  a  contest  for  physical 
sapremacy,  physical  superiority,  endurance, 
skill,  and  strength.  Q.  It  is  also  called  'the 
manly  art  of  self-defense,'  Is  It  not?  A. 
Yes;  the  manly  art  of  self-defense.  That  Is 
a  comprehensive  term  applied  to  the  art  of 
boxing.  •  •  *  Q.  Did  you  ever  see  a  prize 
fight,  commonly  so  called?  A.  Yes,  sir.  Q. 
Which  one  did  you  see?  A.  I  saw  the  Sulli- 
van-Kyan  fight  That  is  the  only  prize  fight 
that  I  ever  saw.  Q.  Is  there  any  dltterence 
between  that  contest  and  -the  contests  you 
have  seen  in  the  Olympic  Olub?  A.  I  can 
state  the  facts,  and  what  was  done  at  the 
contest  between  Sullivan  and  Ryan.  They 
entered  a  ring  similar  to  that  of  the  other 
contests  we  have  been  speaking  of,  but  they 
were  dltr»ently  prepared.  They  had  naked 
fists,  and  they  continued  the  contest  In  a 
more  severe  manner,  and  continued  the  ex- 
ercise until  one  or  the  other  had  fallen  or 
was  knocked  down.  Then  they  were  al- 
lowed to  wrestle,  and  they  were  allowed  to 


l!ail  upon  one  anott^,  when  they  did  [fall]. 
They  were  allowed  to  take  advantage  in 
thehr  efforts  to  strike  or  Injure  each  other 
that  they  woe  not  allowed  to  do  in  the 
other  contests  of  which  we  have  been  si>eak- 
ing.  Then,  as  soon  as  the  round  had  been 
completed  by  either  one  of  them  falling, 
they  then  retired  to  their  respective  comers, 
but  only  for  a  half-minute's  rest  when  time 
was  called.  Q.  By  the  Court:  That  was  In 
case  of  the  SnUlvan  and  Ryan  contest?  A. 
Yes,  sir.  They  only  had  a  half  a  minute's  rest 
after  each  round,  and  a  round  continued  up 
to  the  point  when  either  of  them  fell,  either 
of  his  own  volition  or  firom  the  effect  of  a 
blow,  a  slap,  or  a  wrestle.  The  contest  com- 
tinned  In  that  way  until  one  of  them  had 
gained  sufficient  superiority  over  the  other 
to  Justify  the  other's  seconds  to  throw  up 
the  sponge.  That  contest  I  think,  lasted 
seven  rounds,  when  the  seconds  of  Ryan 
threw  up  the  siwnge;  that  is,  simply  sur- 
rendered the  contest  and  admitted  that  Mr. 
Sullivan  was  the  superior  pugilist  *  *  • 
Q.  Were  the  contestants  arrayed  as  they 
were  in  the  contest  before  the  Olympic  dub? 
A.  No.  The  shoes  were  heavier,  and  the;^ 
were  allowed  to  have  spikes  in  their  shoes, 
and  their  hands  were  not  gloved.  •  •  • 
Q.  Did  the  Sullivan-Ryan  contest  that  you 
speak  of  take  place  in  the  open  air?  A. 
Yes.  It  took  place  in  the  open  air.  •  •  • 
Q.  Were  any  of  the  contestants  Injured  In 
any  of  those  contests  which  you  witnessed 
at  the  Olympic  Club?  A.  In  some  cases 
they  received  slight  injuries.  Q.  Where- 
abouts? A.  In  the  Maher-Fltzslmmons  fight 
Maher  received  a  slight  injury  by  the  bruis- 
ing of  his  lip,  and  perhaps  a  little  to  the 
nose;  sufficient  to  cause  some  little  flow  of 
blood.  It  is  claimed,  quite  a  cMisiderable  of 
a  flow  of  blood.  I  saw  some  blood,  but  I 
saw  no  serious  Injury.  Q.  You  ^aw  no  se- 
rious Injury  to  any  one?  A.  I  have  never 
seen  any  one  of  the  contestants  seriously  in- 
jured. Q.  Have  yon  witnessed  those  con- 
tests from  beginning  to  end?  A.  Yes.  I 
have  witnessed  all  the  principal  contests 
we  have  had  here,  from  beginning  to  end." 
We  have  selected  the  testimony  of  this  par- 
ticular witness,  because  of  his  being  a  typ- 
ical representative  of  the  conservative  ele- 
ment of  this  community,  the  president  of  a 
college,  and  a  man  apparently  possessed  of 
accurate  and  careful  information  on  the  sub- 
ject as  furnishing  the  most  concise  expos6 
of  the  Olympic  Club  contests,  as  he  seems 
to  have  witnessed  the  greater  number  of 
them,  and  closely  obsored  them  from  a 
scientific  standpoint 

The  next  witness  to  whose  evidence  our 
attention  has  been  attracted  is  a  prominent 
dty  official,  who  states  that  be  has  seen 
nearly  all  of  the  contests  at  the  Olympic 
Club,  and  spedally  mentions  the  Sulllvan- 
Corbett  contest  He  says  that  he  witnessed 
the  Sullivan-Ryan  fight  at  Mississippi  City, 
Miss.,   and   SulUvan-KUrain  fight  at   Rich- 
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Imrg,  Miss.,  and  says  they  were  prize  fights. 
"Q.  Now,  will  you  kindly  tell  me  what.  If 
any,  difference  there  was  between  that  prize 
fight  between  Sullivan  and  Kilraln  and  the 
contests  which  you  saw  at  the  Olympic 
Glnb?  A.  Well,  the  rules  for  sparring  am- 
tests  are  not  observed  In  the  London  prize 
ring  rules.  For  Instance,  In  a  glove  ooo^ 
test,  the  rales  require  that  when  the  contest- 
ants come  together  and  clinch,  they  must 
separate,  and,  if  they  do  not,  the  referee 
separates  them  by  force.  But  you  cannot 
do  that  under  the  London  prize  ring  rules. 
TTnder  the  London  prize  ring  rules  the  con- 
testants can  clinch  and  stand  and  thump 
and  punish  until  one  at  the  other  goes  down. 
That  is  not  tolerated  in  a  glove  contest 
Then,  under  the  London  prize  ring  rules, 
they  are  not  limited  as  to  the  time  they  shall 
have  for  each  round.  In  a  glove  contest 
they  are.  Then,  under  the  London  prize 
ring  rules,  they  wear  spiked  shoes,  and  In 
those  contests  they  are  not  allowed  to  -use 
them.  Under  the  London  prize  ring  rules 
th^  fight  with  the  bare  knuckles,  while  in 
these  contests  they  must  wear  gloves  weigh- 
ing not  less  than  five  ounces,"  etc. 

The  next  witness  whose  testimony  has  at- 
tracted our  notice  Is  a  prominent  lawyer, 
who  furnishes  a  like  description  of  the 
Olympic  contests  as  the  first  witness  did. 
He  says  these  contests  were  conducted  with 
a  high  degree  of  skill;  the  participants  ex- 
hibiting a  great  deal  of  skllL  The  men  who 
participated  In  those  contests  were  men  of 
sclentlflc  training,  almost  without  an  excep- 
tion. He  does  not  think  any  of  the  con- 
testants were  hurt  very  mudi.  He  saw  one 
or  two  of  them  bleeding  from  the  nose  or 
mouth,  and  possibly  saw  one  bleeding  trom 
the  ear.  States  that  he  witnessed  the  Sul- 
Uvan-KIlrain  fight  in  Mississippi,  and  de- 
scrll>es  It  very  much  as  the  second  witness 
does.  The  next  witness  is  a  police  commis- 
sioner, and  be  was  present  and  witnessed 
most  all  the  contests  which  took  place  at 
the  Olympic  Club.  Having  heard  the  testi- 
mony of  the  last  preceding  witness,  he  cor- 
roborates it  in  every  particular.  States  that 
he  considers  the  contest  between  Corbett 
and  Sullivan  as  one  of  the  greatest  fights 
that  ever  took  place,  as  far  as  skill  and 
science  were  conc^ned.  The  next  witness 
Is  a  leading  lawyer  of  the  New  Orleans  bar. 
He  states  that  he  witnessed  several  of  the 
Olympic  dub  contests,  and  Instances  the 
CorbettSulllvan  contest,  which  he  describes 
much  In  the  same  manner  as  other  witnesses 
have  done.  That  he  saw  nothing  that  was 
objectionable  or  brutal  in  that  contest  Be 
testifies— OS  other  witnesses  had  done— that 
the  assemblage  of  people  who  witnessed 
these  contests  was  orderly  and  well-be- 
haved; or,  as  the  first  witness  states,  these 
assemblages  of  people,  in  point  of  personal 
respectability  and  behavior,  were  above  the 
average  of  ordinary  political  assemblages. 
He  states  he  heard  the  testimony   of  the 


third  witness,  and  corroborates  It  through- 
out This  witness  is  a  member  of  the  school 
board,  and  a  gentleman  of  first  respectabil- 
ity. The  next  witness  is  also  a  prominent 
clly  lawyer  of  high  reputation,  and  a  man 
of  affairs.  He  states  that  he  has  witnessed 
quite  a  number  of  the  Olympic  Club  con- 
tests, and  his  description  of  them,  and  the 
manner  in  which  they  were  conducted,  Is 
quite  the  same  as  that  of  oth^  witnesses 
whose  testimony  we  have  commented  on. 
His  description  of  the  effect  of  these  con- 
tests upon  the  contestants  physically  is  quite 
unique.  "Q.  The  exhibitions  which  you  have 
described,  were  they  at  any  time  bloody,  or 
was  blood  shed  during  any  of  those  con- 
tests? A.  Well,  when  two  men  get  opposite 
to  each  other  and  begin  boxing,  unless  one 
has  a  pretty  tough  nose,  there  is  going  to 
be  a  bloody  nose.  I  have  had  a  bloody  nose 
myself  twenty  times,  when  I  was  taking 
boxing  lessons,"  etc.  With  regard  to  the 
cruelty  or  brutality  of  the  Olympic  contests 
this  witness'  statement  is  also  quite  unique. 
"Q.  Was  there  anything  brutal  or  Inhuman 
about  It?  A.  In  my  Judgment  no,  sir.  As 
compared  with  that  popular  game  nowa- 
days known  as  football,  which  I  think  the 
American  people  have  gone  crazy  about 
the  contests  that  I  have  seen  at  the  Olympic 
Club  are  superior  In  every  respect  and  in 
point  of  humanity  and  as  appealing  to  the 
aesthetic  senses,"  etc.  He  states  that  the 
contestants  were  scientific  and  artistic  in 
the  management  of  their  hands.  They  were 
experts  in  boxing.  It  Is  commonly  called 
'"the  manly  art  of  self-defense,'  both  in 
England  and  In  this  country."  Quite  a  num- 
ber of  other  witnesses— lawyers,  doctors,  and 
professional  experts— were  called,  and  gave 
evidence  quite  in  line  with  the  statements 
we  have  detailed. 

On  the  other  hand,  a  fair  summary  of  the 
testimony  of  the  plaintiff's  witnesses  does 
not  mat^-ially  differ  from  that  of  the  de- 
fendant's except  as  to  the  manner  and  re- 
sult of  ^ese  contests.  One  witness  states 
that  he  saw  blood  running  from  the  ear  of 
one  of  the  contestants  in  the  Ooddard-Smlth 
contest— "Just  a  little."  He  speaks  of  the 
Fitzsimmons-Maher  fight  as  "a  bloody  fight" 
He  says  that  in  the  Sullivan-Corbett  contest 
Sullivan  bled  at  the  mouth  and  nose.  He 
says  that  In  the  McCarthy-Callaghan  contest 
the  Up  of  the  former  was  much  swollen. 
Anothw  witness  speaks  of  some  of  the  con- 
testants shedding  blood,  but  his  memory  of 
details  was  not  accurate.  The  case  of  Ma- 
h»,  in  the  contest  with  FItzsImmons,  Is  the 
only  one  about  which  he  Is  at  all  positive. 
The  following  cross-examination  of  this  wit- 
ness is  worthy  of  note  as  characterizing 
these  contests,  viz.:  "Q.  Did  you  see  any  of 
those  men  bite  each  other?  A.  No,  sir.  Q. 
Did  you  see  them  wrestle  with  each  other, 
throw  each  other  down,  or  Jump  on  one  an- 
other? A.  No,  not  intentionally.  Q.  This 
butting  you  spoke  of  on  the  part  of  Smith 
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was  accidentally  done,  was  It  not?  A.  I 
don't  think  he  fought  fairly.  Q.  Ton  don't 
think  he  was  a  fair  fighter?  A.  No,  sir.  Q. 
The  referee  had  to  stop  them?  A.  They 
warned  him  two  or  three  times  about  It  Q. 
But  there  was  no  kicking  of  each  other?  A. 
No,  sir.  Q.  They  fought,  I  imderstand,  with 
five-ounce  ^oves?  A.  Yes.  Q.  They  squar- 
ed themselves  for  the  fight,  and  from  that 
moment  on  it  was  give  and  take?  A.  Tes. 
Q.  Each  man  trying  to  land  his  blows  above 
a  certain  point?  A.  Yes.  Q.  Above  his 
belt?  A.  Yes.  Q.  And  they  used  their 
hands,  and  nothing  but  their  hands,  until  the 
gong  struck  'time'  for  the  fighting  to  end? 
Q.  And  the  round  lasted  three  minutes?  A. 
Yes." 

The  testimony  of  the  other  witness  of  the 
plaintiff  Is  much  of  the  same  tenor  as  that  of 
the  two'  whose  evidence  we  have  quoted,  and 
little  Is  left  us  to  say  in  the  way  of  com- 
ment We  have  only  to  answer  for  ourselves 
the  questlcm  the  Judge's  charge  propounded 
to  the  Jury:  Does  the  evidence  show  that 
these  exhibitions  were  what  are  commonly 
called  prize  fights  or  glove  contests?  We 
are  to  make  answer  to  the  questions  pro- 
pounded by  the  state  of  Louisiana  through 
her  attorney  general,  viz.:  Were  those  con- 
tests what  are  commonly  called  prize  fights? 
And  did  each  fight  constitute  an  assault 
and  battery,  and  a  breach  of  the  peace? 
And  were  they  or  not  In  violation  of  the  law 
and  the  public  policy  of  the  state?  Or  were 
they  lawful  exhibitions  of  skill  In  boxing, 
permissible  under  the  law,  or,  as  the  defend- 
ant puts  It,  glove  contests,  recognized  by 
law?  We  have  only  to  recur  to  the  Instruc- 
tions that  plaintiff's  counsel  requested  the 
Judge  to  give  In  charge  to  Jury  for  a  guide 
In  making  answer  to  these  queries.  Ibey 
say:  "If  it  were  a  mere  exhibition  of  skill 
in  sparring  with  gloves,  not  caleulated  to  do 
great  bodily  injury,  it  was  a  glove  contest. 
Within  the  provision  of  the  law."  Th^ 
further  say:  "Gentlemen  of  the  Jury,  you 
are  to  decide  this  case  from  the  evidence  ad- 
duced on  the  witness  stand  at  to  wTuit  ac- 
tually oeevrred  at  the  time  the  several  con- 
tests or  fights  referred  to  In  the  petition  and 
testified  to  by  witness  [took  place],  and  not 
be  your  preconceived  opinions,  or  the  opin- 
ions of  any  other  person,  as  to  whether  these 
were  prize  fights  or  not  In  other  words, 
you  are  to  decide  this  case  vpon  the  facts 
proven  by  the  testimony  of  the  tuitnesses  on 
the  stand,  and  the  law  a*  given  you  by  th4 
court,  and  not  in  accordance  with  your  pre- 
conceived opinions  or  the  opinions  of  any 
one  else."  (Our  Italics.)  Testing  the  issue 
presented  by  the  evidence  we  have  detailed— 
and  It  Is  of  a  kind  that  all  of  the  evidence 
Is— and  the  law  as  given  by  the  court  (and 
that  was  the  reading  to  the  Jury  of  Act  2S 
of  1890),  and  there  Is  only  one  conclusion  to 
which  we  could  come,  and  that  Is  the  one  at 
which  the  Jury  arrived,  to  wit,  that  the  Olym- 
pic Club  contests  were  ordinary  glove  con- 


tests, within  the  terms  of  that  statute,  and 
not  "what  are  commonly  called  prize  fights." 
Coming  within  the  provisions  of  a  special 
statute,  such  contests  could  not  be  esteemed 
assaults  and  batteries,  or  as  breaches  of  the 
peace,  unless  the  evidence  should  disclose 
that  they  were  calculated  "to  do  great  bodily 
Injury."  But  the  evidence  will  be  examined 
In  vain  for  any  such  proof,  for  its  substance 
and  general  tenor  Is  to  the  effect  that  those 
contests  were  but  trials  of  the  skill  and 
power  of  physical  endurance  between  weU- 
equtpped  athletes;  and  that,  being  trained 
In  this  so-called  "manly  art  of  self-defense," 
it  was  matter  next  to  an  Impossibility 
for  one  of  the  contestants  to  administer, 
"above  the  bdt"  of  the  other,  any  serious 
physical  ptmlshment,  fighting  as  they  did 
with  five-ounce  gloves.  That  a  nose  was  oc- 
casionally made  to  bleed,  that  now  and  then 
a  lip  was  left  in  a  swollen  condition,  or  the 
face  somewhat  bruised  and  disfigured,  does 
not  alter  the  case,  as  like  occurrences  are  apt 
to  take  place  in  boxing,  fencing,  or  in  foot- 
ball. As  the  state  of  Louisiana  Is  In  court 
seeing  the  forfeiture  of  the  defendant's 
charter  on  the  ground  that  the  corporation 
has  committed  acts  ultra  vires  of  its  char- 
ter, and  Is  met  with  the  provisions  of  an  act 
of  her  ovm  legislature,  which  in  terms  au- 
thorizes Just  such  contests  as  the  witnesses 
describe  the  Olympic  contests  to  have  been, 
this  court  must  be  excused  for  declining  to 
disturb  the  finding  of  the  Jury  on  the  facts 
In'  favor  of  the  defendant  If,  indeed,  such 
contests  are  violative  of  good  morals  and  a 
sound  public  policy,  the  matter  comes  plain- 
ly within  the  prerog^ative  of  the  legislative 
department  of  the  government,  which  alone 
can  be  looked  to  for  relief.  As  the  suit  is 
sul  generis,  the  decision  of  which  depends 
upon  the  Interpretation  of  a  special  statute 
of  this  state,  authorities  and  decisions  of  the 
courts  of  other  states  and  countries  would 
be  examined  In  vain,  for  the  question  Is  one 
of  fact     Judgment  affirmed. 

MILLER,  T.,  takes  no  part  In  this  opinion, 
not  being  a  member  of  the  court  at  the  time 
the  cause  was  argued  and  submitted. 

NICHOLLS,  0.  J.  (dissenting  in  part  and 
concurring  In  part).  The  acts  prohibited 
and  made  criminal  by  Act  No.  25  of  1890  are 
prize  fights,  not  as  defined  by  professional 
pugilists,  but  as  commonly  known  and  un- 
derstood. This  appears  by  the  very  wording 
of  the  statute.  Fights  which  would  be  prize 
fights  In  the  popular  acceptation  of  those 
words  should  they  take  place  outside  of  a 
club  do  not  cease  to  be  such,  nor  are  they 
saved  from  criminality,  because  they  take 
place  within  the  Inclosures  of  an  Incorporated 
Club,  and  held  under  its  auspices.  This  will 
scarcely  be  denied.  Any  construction  of  the 
statute,  or  any  portion  of  the  statute,  which 
would  lead  up  to  and  carry  with  it  as  the 
result  of  the  construction  that  prize  fights 
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as  commonly  known  are  any  less  protalblted 
inside  than  they  are  ontside  of  a  club,  1b,  In 
my  opinion,  wrong,  would  convwt  a  prohib- 
itory preventlTe  statate  actually  Into  a  per- 
missive one,  and  defeat  the  object  and  pur- 
pose of  the  law,  not  only  as  ascertained 
from  Its  language,  but  as  actually  Intended 
by  those  who  took  part  In  and  were  re8p<»- 
Bible  f<Hr  Its  enactment  Glove  contests  are 
referred  to  and  permitted  In  the  proviso  of 
the  statute,  but,  whatever  may  be  the  tech- 
nical meaning  of  those  words  and  the  tech- 
nical character  of  those  contests,  those 
wblCh  axe  referred  to  in  this  statute  are  nec- 
essarily those  of  such  character,  and  en- 
toed  Into  under  such  drcnmstanoes,  as  to 
keep  the  fighting  all  the  time  ontside  of 
prize  fighting  as  understood  by  the  people  at 
large.  If  the  glove  contests,  such  as  they 
were  In  this  club,  would  have  brought  the 
cotitestants  within  the  grasp  of  the  statute 
had  they  taken  place  outside  of  the  dub,  the 
same  contests  Inside  a  club  will  not  protect 
them.  The  more  place  of  exhibition  and 
the  patronage  of  a  dub  does  not  legally  save 
the  aitnatlon.  It  is  the  popular  idea  of  prize 
fighting,  and  the  common  meaning  of  those 
words,  and  not  the  Ideas  of  professional 
sportsmen,  which  are  to  control  courts  in 
dealing  with  criminality  in  this  matter.  We 
axe  not  dealing  with  prize  fighting  and  glove 
contests  tedmicaUy,  but  from  the  standpoint 
firom  which  the  law  directs  us  to  view  them, 
—prise  flgbtB  firom  the  standpoint  of  what 
are  so  considered  by  the  people  at  large, 
and  glove  contests  as  necessarily  subordi- 
nated to  i>rize  fights  as  so  viewed.  I  am  of 
the  opinion  that  testimony  as  to  what  con- 
stitutes prize  fighting  and  what  glove  con- 
tests In  a  "technical"  sense  was  irrelevant 
to  the  issue  befwe  the  court;  that  it  should 
have  been  exdnded,  but  that,  having  been 
admitted,  it  should  carry  no  weight  I  am 
of  the  opinion  that  the  contests  which  have 
been  permitted  to  take  place  in  the  Olympic 
Qub  fall  under  the  prohibitory  terms  of  the 
law,  and  that  their  further  continuance 
should  be  checked  by  injunction.  I  do  not 
think  the  cliarter  of  the  club  should  be  for- 
feited. I  concur  in  part  with  and  dissent  in 
part  from  the  decision  rendered. 

BBBAUX,  J.  (concurring).  The  crime  of 
prize  fighting  is  defined  with  great  particu- 
.  larity.  The  penalty  Is  dearly  set  forth.  No 
one  shall  send  or  make  known  a  challenge 
to  fight  what  Is  commonly  known  as  a  prize 
fight,  and  no  one  shall  engage  in  such  a 
fight  The  penalty  Is  fine  and  Impriscm- 
ment  After  defining  the  crime,  the  act  con- 
tains a  permissive  clause,  applying  to  exhi- 
bitions and  glove  contests,  within  rooms  of 
regularly  chartered  athletic  dubs.  It  does 
not  refer  to  mere  boxing  with  padded  gloves, 
which  may  be  practical  for  exercise,  without 
the  necessity  of  resorting  to  the  rooms  of  a 
clkartered  dub.    The  most  extravagant  in- 


terpretation would  not  indude  such  exer- 
cises within  the  definition  of  a  prize  fight 
After  denouncing  a  prize  fight,  the  law  ex- 
pressly excepts  exhibitions  and  glove  con- 
tests under  the  auspices  of  chartered  ath- 
letic dubs.  The  diaracter  of  these  glove 
contests  were  known  at  the  time,  and  must 
have  been  Incorporated  In  the  law,  only  be- 
cause It  was  well  known  that  It  would  ex- 
dude  them  from  the  denimciatlon  of  a  prize 
fight  If  that  was  not  the  purpose,  the  pro- 
viso has  no  meaning.  It  Is  a  question  of 
legislation.  To  the  legislature  all  legislative 
power  Is  granted.  Courts,  however  pleas- 
ant to  contemplate  and  inviting  It  may  be  at 
times,  are  not  authorized  to  decree  that  one 
enterprise  shall  be  favored  by  their  decree, 
even  beyond  the  law,  because  the  purpose 
In  theb:  opinion  is  praiseworthy,  and  should  re- 
ceive encouragement  Nor  are  they  author- 
ized to  make  nugatory  a  law  they  deem 
cannot  be  sustained  on  prtndples  of  pro- 
priety. The  legislature  must  be  Its  own  ar- 
biter as  to  whether  glove  contests  shall  be 
prohibited.  Its  laws  In  this  as  in  all  other 
cases  must  be  Interpreted  by  those  rules 
which  regulate  the  decisions  of  judicial  tri- 
bunals. I  assent  to  the  dedslon  entered  In 
this  cause. 

On  Rehearing. 

(May  7, 1894.) 

On  a  re-examinatlon  of  this  case  we  have 
reached  the  conclusion  that  expert  testimony 
was  improperly  admitted  at  the  trial,  wliich 
may  have  influenced  the  verdict  of  the  jury, 
and  the  int^esta  of  all  parties  will  be  best 
subserved  by  remanding  the  cause,  with  in- 
structions to  the  judge  a  quo  to  disallow 
such  evidence.  But,  as  we  are  satisfied  that 
in  no  event  should  tbe  charter  of  the  defend- 
ant be  forfeited,  so  much  of  the  decree  as 
appertains  thereto  will  remain  undisturt>ed; 
our  decree  being  in  all  other  respects  re- 
versed, and  the  cause  remanded  for  a  new 
triaL  It  is  therefore  ordered  and  decreed 
tliat  our  former  decree  be  annulled,  except 
as  to  the  forfeiture  of  the  defendant's  char- 
ter, which  is  left  in  full  force;  and  it  is  far- 
ther ordered  and  decreed  that  the  remaining 
issues  in  the  cause  be  remanded  to  the  lower 
court  for  a  new  trial  according  to  law  and 
the  views  herein  expressed,  the  defendant 
and  appellee  to  itay  the  costs  of  appeal; 
those  of  the  lower  court  to  await  final  trial 
therein.    Rehearing  refused. 


(46  La,  Amu.  b4t) 
CASTLES  V.  CITY  OP  NEW  ORLEANS  «t 

al.    (No.   11,848.) 
(Supreme  Court  of  Louisiana.    April  23,  1894.) 
Taxatioh— Absessmbist  o»  Bahk  Stock. 
1.  In  the    assessing  of  the  shares  of  stock  un- 
der section  27  of  Act  106  of  1880,  it  is  no  nound 
for  annulling  the  assessment  when  the  list  of 
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shareholders  appears  in  a  different  part  of 
the  assessment  book  from  that  in  which  the 
amount  is  noted,  if  there  has  been  a  substantial 
compliance  with  the  law  in  assessing  the  shares 
to  each  stockholder. 

2.  The  assessment  book  may  not    be    con- 
veniently   and   artistically    arranged,    but    this 
does  not  injure  the  bank,  as  it  is  only  the  agent 
of  the  shareholders  for  paying  the  tax. 
(Syllabus  by  the  Court.) 

Appeal  from  cItU  district  court,  parish  of 
Orleans;  Frederick  D.  King,  Judge. 

Action  by  J.  W.  Castles,  liquidator  of  the 
Southern  National  Bank,  to  restrain  the  city 
of  New  Orleans  and  others  from  collecting 
a  tax.  From  a  judgment  for  the  plaintiff, 
defendants  appeal     Reversed. 

Horace  L.  Dufour,  Asst  City  Atty.,  and 
E.  A.  O'Sulllvan,  City  Atty.,  for  appellants. 
Farrar,  Jones  &  Eruttsdmitt,  for  appellee. 

McBNER7,  J.  The  plalntiflf,  liquidator 
of  the  late  Southern  National  Bank,  insU- 
tated  this  suit  to  restrain  the  city  of  New 
Orieans  from  collecting  a  tax  of  $10,208  as- 
sessed against  the  shareholders  of  said  bank. 
The  averments  in  the  plaintiffs  petition  are 
that,  under  the  laws  of  the  United  States 
and  the  laws  of  the  state  of  Louisiana,  the 
assessment  should  hare  been  against  the 
shareholders  individually,  and  by  name,  show- 
ing the  amount  of  taxes  due  by  each  share- 
holder, and  to  deduct  the  same  from  the 
Interest  of  the  shareholder  In  the  bank;  that 
the  board  of  assessors,  in  listing  the  assess- 
ment, violate  the  laws  of  the  United  States 
and  of  this  state,  as  fbey  made  the  assess- 
ment for  $510,400  against  the  shareholders. 
In  blodt,  and  against  the  Southern  National 
Bank  for  account  of  the  shareholders.  The 
city  answered  by  a  general  denial,  and 
prayed  for  the  dissolution  of  the  Injunction, 
with  statutory  damages.  There  was  judg- 
ment for  plaintiff,  as  prayed  for.  The  city 
appealed. 

Section  27  of  Act  106  of  1890,  under  which 
said  assessment  was  made.  Is  as  follows: 
"That  no  assessment  shall  hereafter  be  made 
under  that  name,  as  the  capital  stock  of 
any  national  bank,  state  bank,  banking  firms 
or  banking  associations,  whose  capital  stock 
is  represented  by  shares,  but  the  shares  shall 
be  assessed  at  their  actual  value  as  shown 
by  the  books  of  the  bank,  or  banks,  to  the 
shareholders  who  appear  as  such  upon  the 
books,  regardless  of  any  transfer  not  regis- 
tered or  entered  upon  the  books;  and  It  shall 
be  the  duty  of  the  president,  or  other  officer 
to  furnish  to  the  assessor  a  complete  list  of 
those  who  are  borne  upon  the  books  as  share- 
holders; and  all  taxes  so  assessed  shall  be 
paid  by  the  bank,  company,  firm,  association 
ct  corporation  which  shall  be  entitled  to 
collect  the  amounts  from  the  shareholders  or 
their  transferees.  *  *  *"  On  page  24  of 
tbe  assessment  book  the  shares  are  assessed, 
"Sonthon  National  Bank,  square  227,  Variety 
and  ^ravier  street.  No.  of  shares,  60,000; 


value  of  each,  $102.08;  total  value  of  shares, 
$510,400."  On  the  bottom  of  the  page  is 
memoranda  showing  by  what  process  of  cal- 
culation the  value  of  each  share  was  ascer- 
tained. On  page  124  of  the  book  is  a  "List 
of  Shar^olders  of  the  Southern  National 
Bank."  This  is  followed  by  the  name  of 
each  shareholder,  with  the  ntmiber  of  shares 
owned  by  him,  the  value  of  each  Share,  and 
the  total  value  of  all  the  shares  owned  by 
him  assessed  to  him,  and  opposite  his  name. 
In  tbe  appropriate  columns.  The  shares 
therefore  are  not  assessed  to  the  bank  in 
block,  but  to  the  individual  abareholders. 
The  bo(^  or  volume  1,  Is  the  assessment 
roll  In  which  the  assessment  of  the  shares 
Is  entered.  The  roll  is  an  entirety,  and  the 
assessment  of  the  shares  does  not  appear 
on  a  list  separate  and  apart  from  the  roH 
Mechanically,  the  assessment  roll  might  have 
been  more  artistic,  and  somewhat  m(ffe  con- 
venient, by  arranging  tbe  list  of  shareholders 
on  page  24  immediately  following  the  names 
of  shareholders  of  the  Southern  National 
Banlc,  and  the  tabulated  statement  following, 
instead  of  preceding,  this  list  But  It  is  not 
apparent  how  or  in  what  manner  the  bank 
has  suffered  injury  by  this  arrangement  Tbe 
assessment  is  a  substantial  compliance  with 
the  law,  and  although,  in  the  book,  there  is 
no  extended  space  fi>r  the  mention  of  the 
tax  against  each,  shareholder,  yet  the  total 
of  the  shares  is  the  basis  for  the  apportion- 
ment of  the  tax  on  the  shares  on  the  tax 
roll.  Tbe  omission  of  the  tax  on  the  roll 
wlU  not  increase  the  tax,  when  extended  on 
tbe  tax  roll,  and,  as  tbe  mere  agent  of  tbe 
shareholders  for  paying  the  tax,  the  bank's 
interest  in  the  mere  mechanical  arrangement 
of  the  assessment  is  very  remote.  We  do  not 
find,  however,  in  Act  106  of  1890,  any  provision 
making  it  the  duty  of  the  assessor  to  extend 
In  a  Bepaaa,te  column  the  tax  assessed  against 
the  property.  This  is  done  on  the  tax  roll. 
It  is  therefore  ordered,  adjudged,  and  de- 
creed that  the  judgment  appealed  from  be 
annulled,  avoided,  and  reversed;  and  It  Is 
now  ordered  that  the  injunction  sued  out 
herein  be  dissolved  and  set  aside,  wi&oat 
damages;  plaintiff  to  i>ay  costs  of  appeal. 


(46  lA.  Ann.  663) 

PARKER,  State  Tax    Collector,    v.    SHABB- 

HOLDBRS  OF  SOUTHERN  NAT. 

BANK.  (No.  11,396.) « 

(Supreme  Court  of  Louisiana.    April  23,  1894.) 
Tax  Collbctob— Attobnbt  ab  Assistant  —Coif-' 

STITUTIONAUTT  OF  EHPLOTKBNT  —  NONFATIfBIlT 

OF  Taxbs— Phoceedinos  to  Obtain  Pbopbrtt. 
1.  Tbe  attorney  appointed  to  assist  the  tax 
collector  is  not  an  assistant  to  that  official  in 
his  capacity  as  tax  collector,  but  is  appointed 
as  a  necessity  for  the  purpose  of  bringing  auito, 
which  is  an  employment  separate  and  indepatd- 
ent  of  the  duties  of  the  tax  collector's  office. 


*  Rehearing  refused  May  7,  1884, 
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2.  Section  54  of  Act  No.  85,  1888,  Is  not  In 
conflict  with  articles  52,  203,  210  of  the  con- 
■titution. 

(Syllabus  by  the  Conrt.) 

Appeal  from  civil  district  court,  parish  of 
Orleans;   Frederick  D.  Kin?,  Judge. 

Action  by  O.  H.  Parker,  state  tax  collector, 
against  the  shareholders  of  the  Southern 
National  Bank.  From  a  Judgment  for  de- 
fendants, plaintiff  appeals.     Reversed. 

Richard  Lyons,  for  appellant  Parrar, 
Jonas  St  Knittschnitt,  tox  appellees. 

McBNBRY,  J.  The  plalntift,  tax  collector, 
proceeded  by  rule  against  defendants,  under 
Bectl<m  54  of  Act  No.  85  of  1888,  to  compel 
them  to  deliver  the  personal  property  as- 
sessed and  taxed  to  them.  The  rule  was 
discharged,  and  the  tax  collector  has  ap- 
pealed. The  defenses  to  the  rale  are  (1) 
that  the  assessment  of  sHares  to  the  share- 
holders is  made  in  block,  and  not  individual- 
ly to  the  shareholders;  (2)  that  the  appoint- 
ment of  an  attorney  at  law  to  aid  the  tax 
collector  ia  null  and  void,  being  In  violation 
of  articles  52,  203,  210,  of  the  constituUon 
of  the  state. 

The  first  point  has  been  disposed  of  In 
the  case  of  Castles  v.  City  of  New  Orleans 
Oust  decided)  15  South.  199. 

On  the  second  ground  the  defense  to  the 
rale  is  equally  untenable.  Article  52  of  the 
ccmstltution  says,  "The  general  assembly 
shall  have  no  power  to  Increase  the  expenses 
of  any  office  by  appointing  assistant  of- 
ficials." The  answer  to  this  Is  that  the 
attorney  appointed  to  bring  suit  for  the  tax 
collector  Is  not  an  assistant  to  that  official. 
Section  54  of  said  act  authorized  the  tax 
collector  to  proceed  by  rale,  in  a  summary 
manner,  against  the  delinquent  taxpayer, 
when  be  cannot  make  a  seizure  of  the  per- 
sonal property  assessed,  because  of  its  na- 
ture, and  where  the  taxpayer  controls  the 
property  in  such  a  manner  that  he  cannot 
"lay  hands  upon  it"  The  employment  of 
an  attorney  at  law  to  institute  and  prose- 
cute the  proceedings  is  a  necessity.  His 
duties  are  not  such  as  to  make  him  an  as- 
sistant '  tax  cc^ector,  any  more  than  the 
clerks  employed  in  the  collector's  office  con- 
stitute them  assistant  tax  collectors.  Article 
203  of  the  constitution  relates  only  to  equal- 
ity of  taxaticm.  Article  210  declares  that 
there  shall  be  no  forfeiture  for  nonpayment 
of  taxes,  and  provides  that  the  collector  shall 
sdl  the  property  assessed  without  suit.  The 
proceeding  authorized  by  Act  No.  85,  1888,  in 
no  way  violates  that  article,  as  the  author- 
ized proceeding  Is  not  against  the  property, 
for  the  purpose  of  provoking  a  Judicial  sale, 
bat  against  It  and  the  tax  debtor,  to  compel 
its  delivery,  so  that  the  tax  collector  can 
dispose  of  It  as  authorized  by  said  article 
of  the  constitution.  The  judgment  appealed 
from  is  th^efore  annulled,  avoided,  and  re- 
vaaed,  and  It  Is  now  ordered  that  the  rule 
be  made  absolute,  as  prayed  for;  the  de- 
fendants In  rule  to  pay  costa. 


(46  La.  Add.  814) 

DUVAIiL  et  nx  v.  RODER.    (No.  11,413.) 

(Supreme  Court  of  Louisiana.    April  23,  1894.) 

Husband  and  Wifb  —  Comvbtances  between— 

Dation  en  Faiehbnt— Rights  of  Forced  Heir. 

1.  The  property  was  owned  jointly  by  the 
husband  and  the  wife. 

2.  The  latter  held  nnder  a  dation  en  paie- 
ment,  made  to  her  by  her  hnsband  in  satisfac- 
tion of  her  paraphernal  rights. 

3.  The  attack  upon  the  title  on  the  gronnd 
that  it  was  a  donation  in  disguise  was  without 
foundation  In  fact. 

4.  The  consideration  is  proved,  and  shows 
that  the  declarations  of  the  wife,  that  she 
was  the  husband's  creditor,  are  true. 

5.  The  forced  heir  of  the  husband,  under 
no  contingency,  would  have  the  right  to  annul 
the  title,  placed  on  record  In  good  faith,  and 
supported  by  ample  testimony. 

(Syllabus  by  the  Court.) 

Appeal  from  civil  district  conrt,  parish  of 
Orleans;   Nicholas  H.  Rlghtor,  Judge. 

Action  by  L.  E.  Dnvall  and  wife  against 
Henry  Roder.  FYom  a  judgment  for  plain- 
tiffs, defendant  appeals.    Affirmed. 

Henry  P.  Dart,  tor  appelant  Merrick  & 
Morrlck,  for  appellees. 

BREAUX,  J.  The  plaintiffs  sued  the  de- 
fendant to  compel  him  to  accept  titie  to  a 
house  and  lot  described  In  their  petition. 
The  titie  tendered  is  In  the  name  of  L.  B. 
Duvall  and  wife.  The  property  had  been 
sold  to  L.  B."  Duvall,  In  the  year  1890  for 
the  sum  of  $3,300.  The  wife  acquired  her 
half  in  Indlvision  by  dation  en  paiement 
from  her  husband,  on  the  18th  day  of  Au- 
gust 1892,  at  a  value  of  $2,000.  In  refer- 
ence to  the  wife's  half  the  defendant  argues 
that  he  could  not  safely  accept  the  wife's 
titie  without  proof  of  a  real  consideration 
moving  the  giving  In  payment  by  her  hus- 
band; that  the  act  Is  only  a  prima  facie 
titie,  and  no  more  protection  than  woold 
be  a  donation  inter  vivos  between  the  same 
parties;  that.  If  the  donation  was  in  reality 
without  consideration,  or  a  disguised  dona- 
tion, there  could,  in  a  proper  contingency, 
be  an  attack  upon  the  titie  by  forced  heirs. 
The  judge  of  the  district  court  rejected  that 
defense,  and  pronounced  judgment  in  favor 
of  the  plaintiffs,  from  which  the  defendant 
appeals. 

The  record  contains  ample  testimony  show- 
ing that  L.  B.  Duvall,  one  of  the  plaintiffs, 
was  Indebted  to  Mrs.  DnvaU,  his  wife,  for 
property  brought  him  In  marriage.  It  was 
in  satisfaction  of  that  debt  that  the  transfer 
was  made.  Witnesses  established  that  she 
had  brought  a  larger  amount  in  marriage 
than  the  sum  at  which  the  property  was  val- 
ued, and  for  which  she  had  become  the  owi^ 
er.  The  total  consists  of  different  Items,  In 
regard  to  which  there  is  some  difference 
among  the  witnesses  as  to  the  respective 
amounts.  Adding  the  minimum  amounts  es- 
tablished by  each  witness  as  sums  for 
which  the  husband  was  responsible  to  his 
wife,  the  total  is  mwe  than  suffld^it  to 
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proye  the  complete  reality  of  the  conalclera- 
tlon.  Moreover,  the  wife  was  in  poasesaion 
under  a  title  placed  of  record  some  time 
prior  to  the  sale  to  the  defendant  It  op- 
erated as  a  notice  that  she  was  the  owner, 
and  in  the  absolute  enjoyment  of  the  prop- 
erty as  owner;  that  she  had,  under  a  permis- 
sive article  of  the  Civil  Code,  chosen  to  ac- 
cept it  In  complete  satlsfactloD  of  the  claims 
stated  In  the  deed  as  due  her  by  her  hus- 
band. We  are  not  inclined  to  enlarge  the 
principle  held  In  the  case  of  Tessler  v.  Rous- 
sel,  41  La.  Ann.  474,  6  South.  542,  824,  re- 
garding donation  inter  vivos.  If  not  kept 
within  reasonable  limits,  it  wlU  have  the 
effect  of  placing  property  out  of  commerce 
in  every  case  In  which  a  discussion  can  be 
raised  regarding  the  sufficiency  of  the  consid- 
eration of  a  dation  en  palement  All  consid- 
erations In  law  and  morals  urge  to  the  con- 
clusion that  a  married  woman  should  be 
held  bound  by  her  declarations  in  an  au- 
thentic deed  that  she  was  a  creditor  of  her 
husband  for  the  piece  of  property  trans- 
ferred. Her  forced  heirs  would  not  be  in  a 
better  position  to  have  an  act  annulled, 
passed  In  the  utmost  good  faith,  with  every 
appearance  of  fairness  and  valid  considera- 
tion, amply  supported  by  the  testimony  of 
the  witnesses. 

The  appdiees.  In  their  answer  to  the  ap- 
peal, pray  for  10  per  cent  damages  for  a 
frivolous  appeal.  The  defendant's  grounds 
of  defense  were  not  by  any  means,  devoid 
of  all  merit  He  sought  to  acquire  a  title 
translative  of  prop«*ty,  free  from  all  claims 
In  every  possible  contingency.  The  facts 
were  such  that  it  was  entirely  reasonable  to 
seek  the  decision  of  the  court  of  last  resort, 
in  order  to  place  at  rest  all  possible  discus- 
sion about  the  title. 

The  defendant  urges  that  plaintiffs  must 
stand  the  expense  of  making  a  perfect  title, 
and  that  such  expense  covers  the  costs  of  this 
suit  they  should  be  condemned  to  pay.  We 
deem  it  sufficient  answer  to  say  that  costs 
are  due  him  who  recovers  Judgment  It  Is 
therefore  ordwed,  adjudged,  and  decreed 
that  the  Judgmoit  appealed  from  is  affirmed 
at  appellant's  costs. 


(tf  La.  Ann.  546) 

WADSWORTH  v.  dTY  OP  NEW  OE- 
LEA1!IS.     (No.  11,394.) 

(Supreme  0>mrt  of  Louisiana.     May  7,  1894.) 

Tbaksfbr  of  Citt  Cbbtifioatbs— Sufficiesot 
of  evisbnob. 

1.  In  a  suit  by  the  alleged  transferee  of 
certificates  or  daima  aeainat  the  city,  and  the 
ownership  of  the  transferee  is  specially  denied, 
there  must  l>e  evidence  of  the  transfers  execut- 
ed by  the  parties  to  whom  the  amounts  of  the 
claims  or  certificates  were  primarily  due.  Neu-< 
gass  V.  City  of  New  Orleans,  7  South.  565,  42 
La.  Ann.  164;  Id.  9  South.  25,  43  La.  Ann. 
78:  Johnson  v.  City,  15  South.  100  (not  yet  of- 
ficially reported). 

i,  A  transcr^jtt  purporting  to  be  from  the 


books  of  the  comptroller,  headed,  "Recorded  on 
Comptroller's  Books  in  Name  of  T.  Nolan, 
Transferee,"  and  followed  by  a  list  of  namen 
and  amounts,  offered  to  show  the  transfers  of 
the  claims  and  certificates  by  the  parties  named, 
does  not  establish  ownership  in  the  transferee, 
nor  was  it  admissible  for  that  purpose. 
(Syllabns  by  the  Court.) 

Appeal  from  civil  district  court,  parish  of 
Orleans;  Thomas  C.  W.  Ellis,  Judge. 

Action  by  W.  R.  Wadsworth  against  the 
city  of  New  Orleans.  Judgment  for  defend- 
ant and  plaintiff  appeals.    Affirmed. 

Charles  Louque,  for  appellant  B.  A. 
O'SulUvan,  City  Atty.,  and  Horace  L.  Dufour 
and  Henry  R^stiaw,  Asst  City  At^s.,  for 
appellee. 


MILLER,  J.  The  plaintiff  seeks  a  Judg- 
ment against  the  city  of  New  Orleans  as  the 
alleged  holder  of  certain  claims  for  wages  of 
laborers,  alleged  to  have  been  transferred 
to  plaintiff,  and  as  the  holder  of  certificates 
of  Indebtedness  payable  to  Jandet  trans- 
feree. The  defense  of  the  city  is  that  plain- 
tiff Is  not  the  owner  of  the  claims  or  cer- 
tificates, denleis  their  validity,  or.  If  valid, 
that  there  are  any  funds  in  the  treasury  ap- 
plicable to  the  payment  of  such  claims  or 
certificates.  From  the  Judgment  in  favor  of 
the  city,  plaintiff  appeals. 

The  evidence  offered  by  plaintiff  to  show 
ownership  of  the  claims  was  a  transcript 
purporting  to  be  taken  from  the  books  of 
the  comptroller,  exhibiting  the  names  of  la- 
borers, the  amounts  due  them,  the  ordi- 
nances under  which  the  claims  accrued,  the 
list  being  headed,  "Recorded  on  the  Books 
of  the  ComptrollOT  In  Name  of  T.  Nolan, 
Tranferee;"  the  plaintiff  claiming  as  as- 
signee of  Nolan.  We  think  it  clear  this 
transcript  was  not  admissible  in  evidence. 
If  the  transfa-s  admitted  of  proof  by  the 
books,  they  should  have  been  produced.  If 
the  books  had  been  produced  It  is  presuma- 
ble they  would  not  have  shown  transfers 
from  the  original  parties.  Without  the  evi- 
dence of  these  transfers  by  the  signatures 
of  the  parties,  the  heading  of  the  Jist,  on 
which  plaintiff  relies,  is  no  proof.  We  think 
the  objections  to  the  admission  of  the  tran- 
script .should  have  been  sustained,  but  as 
the  Judge  of  the  lower  court  admitted  It  to 
prove  rem  Ipsam,  and  considered  It  In  our 
opinion  be  held  correctly  that  It  failed  to  es- 
tablish plaintiff's  demand.  This  court  had 
occasion  to  prescribe  the  proof  required  to 
establish  the  frequent  demands  brought  be- 
fore the  courts  by  alleged  transferees  of 
claims  against  the  dty.  There  must  be 
produced  the  transfers  of  the  original  par- 
ties, I.  e.  those  to  whom  the  sums  demanded 
were  primarily  due.  This  Is  necessary  for 
the  protection  of  the  city,  for  otherwise  the 
city  might  be  compelled  to  pay  twice.  No 
evidence  furnished  in  this  case  to  support 
the  demand  of  the  transferee  would  be  the 
least  defense  against  the  claims  of  any  ot 
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the  original  partly.  Neither  the  transcript 
nor  the  heading  would  aTaU  to  repel  his 
demand.  The  evidence,  then,  of  the  trans- 
fers In  this  class  of  cases  Is  required  hy 
law,  by  the  ordinances,  and  is  enforced  by 
the  decisions  of  this  court  This  defect  of 
proof  applies  to  the  claims  aa  well  a,s  to  the 
certificates  sued  upon,  for  there  is  no  evl- 
dence  of  any  transfers  of  the  original  par- 
ties to  authorize  the  issue  of  certiflcates  to 
Jandet,  transferee,  under  whom  plalntlir 
claims.  Neugass  v.  City  of  New  Orleans,  42 
La.  Ann.  164,  7  South.  56S;  Id.  43  La.  Ann. 
78,  0  South.  26;  Johnson  y.  aty  of  New  Or- 
lean,s  (recently  decided)  15  South.  100.  Our 
conclusion  on  the  issue  of  ownership  disposes 
of  the  case.  We  think  it  appropriate  to  again 
express  the  view  that  holders  of  claims 
against  the  dty  payable  out  of  appropria- 
tions of  revenues  when  realized  have  no  ac- 
tion unless  and  until  there  are  funds  In  the 
treasury  to  the  credit  of  the  appropriation. 
The  testimony  in  this  case  .shows  no  such 
funds.  The  judgment  of  the  lower  court  is 
tbaeebae  afllrmed,  with  costs. 


(M  Lb.  Ana.  T9S) 

RSaONGTON  PAPER  CO  v.  WATSON  et  al. 

(No.  11386.) 

(Supreme  Court  of  Louisiana.    April  23,  1894.) 

AonoM  or  Ndllitt — Appointmbnt  of  Recbjvbr 
— Plbadino. 

If  the  propositions  of  law  be  as  they  are 
stated  in  the  plaintiff's  petition,  and  the  facts 
are  to  be  treated  and  considered  as  they  are  al- 
leged therein,  the  defendants'  exception  of  no 
caase  of  action  oaght  not  to  be  maintained;  the 
authority  of  the  appointed  receiver,  who  con- 
tests the  plaintiff's  seizure,  both  in  law  and  fact 
bdng  repudiated  and  disavowed,  and  also  al- 
leged to  have  been  obtained  by  collusion,  for 
the  purposes  of  defrauding  creditors. 
(^Uabus  by  the  Court.) 

Appeal  ftom  civil  district  court,  parish  of 
Orleans;  Thomas  C.  W.  Ellis,  Judge. 

Action  of  nullity  by  the  Remington  Paper 
Company  against  John  W.  Watson  and  oth- 
ers. F^m  a  decree  dismissing  the  bill, 
plalntitr  appeals.     Reversed. 

Merrick  &  Merrick,  for  appellant  Henry 
L.  Garland,  for  appellees. 

WATEINS,  J.  This  is  an  action  of  nul- 
lity, accompanied  with  a  demand  for  dam- 
ages, which  was,  upon  the  exceptions  of  the 
defendants,  dismissed,  because  it  stated  no 
cause  of  action;  and  from  this  Judgment 
of  dismissal  the  plaintiff  has  appealed. 

Whether  a  petition  has  or  not  stated  a 
canse  of  action  must  be  ascertained  and  de- 
termined from  examination  and  analysis  of 
the  petitiCMi  itself,  and  the  test  is  whether. 
If  all  the  allegations  be  taken  as  true,  for 
the  purposes  of  the  exception,  the  petitiona* 
would  be  entitled  to  Judgment.  The  sub- 
stantial averments  of  plaintifF's  petition  are: 
That  it— the  Bemtngttm  Paper  Company- 


is  a  corporation  created  mxAet  the  laws  of 
New  York,  and  having  a  Just  claim  against 
the  Louisiana  Printing  &  Publishing  Com- 
pany, Limited,  amounting  to  $3363.55,  for 
paper  furnished  said  company,  and  on  such 
paper  as  remained  on  hand;  and,  having 
a  vendor's  lien  and  privilege  thereon,  it  has 
a  right  to  sue  in  the  United  States  circuit 
court,  and  obtain  writs  of  sequestration 
and  attachment  against  the  property  and 
assets  of  said  company.  That,  in  pursu- 
ance of  said  claim  and  right,  said  Reming- 
ton Paper  Company  did  file  suit  in  the 
TJolted  States  circuit  court  on  the  29th  of 
May,  1893,  and  under  writs  of  sequestra- 
tion and  attachment  therein  Issued  caused 
said  property  to  be  sequestered  and  at- 
tached; said  property  consisting  of  print- 
ing press,  safe,  and  other  articles  of  furni- 
ture, etc.,  and  to  be  taken  Into  custody  by 
the  marshal  of  the  United  States.  That 
service  of  said  writ  was  made  on  J.  D.  Hill, 
president  of  the  defendant  company,  on  the 
date  of  the  filing  thereof;  and  that,  under 
the  constitution  and  laws  of  the  United 
States,  petitioner  is  entitled  to  prosecute 
said  suit  to  effect  without  let  or  hindrance 
on  the  part  of  any  person,  l^at,  "never- 
theless, John  W.  Watson,  now  made  de- 
fendant in  this  suit.  In  violation  of  said  pe- 
titioner's rights  falsely  styling  himself  a  re- 
ceiver of  the  said  printing  and  publishing 
company,  and  falsely  stating  that  he  was 
in  possession  of  said  property  attached  and 
sequestered  in  virtue  of  an  appointment  as 
such  receiver,  •  •  •  filed  on  the  30th  of 
May  last  [1893],  in  said  circuit  court,  a  mo- 
tion to  have  the  said  attachment  and  seques- 
tration set  aside;  and,  said  motion  coming 
on  for  trial,  the  said  circuit  court,  without 
passing  on  the  force  of  the  proceedings  of 
[the  civil  district  court]  on  the  6th  day  of 
June,  wdered  that  the  marshal  restore  the 
property  seized  in  [said]  cause  under  the 
writs  of  attachment  and  sequestration  [to] 
said  John  W.  Watson,  receiver,  unless  with- 
in five  days  the  plaintiff  applies  for,  and 
ultimately  receives,  authority  from  the  civil 
district  court,  which  appointed  Watson,  or 
from  the  appellate  court,  to  hold  same  under 
said  writ"  Remington  Paper  Co.  r.  Louis- 
iana Print  &  Pub.  Co.,  56  Fed.  287.  That 
the  aforesaid  order  will  have  the  effect  of 
preventing  bis  obtaining  a  Judgment  against 
said  defendant  as  there  is  no  mode  of  re- 
vising said  order  until  final  Judgment  can 
be  rendered  In  said  cause,  without  occa- 
sioning petitions:  great  loss  and  injury,  ^ay. 
In  the  sum  of  ^,863.55,  and  endangering 
the  loss  of  its  said  debt  of  13,863.55,  for 
which  amoimt  petitioner  alleges  the  defend- 
ant Watson  Is  liable.  That  said  Watson 
was  without  any  legal  right  to  stand  In  the 
way  of  the  collection  of  Its  Just  claim  against 
the  defendant  for  the  following  reascois,  v!&: 
(1)  That  at  the  date  of  Its  seizure  aforesaid 
be  had  not  given  bond  "nor  had  he  com- 
piled with  the  ordor  of  court  in  the  said  ex 
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parte  proceedings,  nor  had  sncb  proceed- 
ings been  had  aa  to  perfect  said  order,  or 
to  give  said  Watson  any  right  to  control 
the  property  of  said  defendant,  or  to  pre- 
vent any  suit  from  being  brought,  or  any 
court  from  subjecting  the  property  of  said 
defendant,  by  due  course  of  law,  to  the  pay- 
ment of  its  debts."  (2)  That  "the  conduct 
of  said  Watson,  Frank  H.  Pope,  and  those 
confederating  with  them,  in  attempting  to 
screen  the  property  from  payment  of  debts, 
was  collusive,  and  a  constructive  fraud  up- 
on petitioner,'  and  a  violation  of  its  rights 
under  the  laws  and  constitution  of  the 
United  States."  (3)  That  "the  said  pretend- 
ed order  under  which  said  John  W.  Watson 
claims  preteaded  authority,  dated  17th  May, 
1883,  was  absolute  null  and  void  as  against 
petitioner  and  the  creditors  of  the  said 
Louisiana  Printing  &  Publishing  Company, 
Limited,  and  conferred  no  authority  on  Wat- 
son, for  the  reason  that  the  same  was  made 
upon  the  collusive  petition  of  Frank  H. 
Pope,  without  citation  to  any  one,  without 
oath  or  afBdavit,  or  any  proof,  and  without 
any  contestatlo  litis;  and  that  the  said  in- 
choate and  pretended  order  on  said  Pope's 
petition  was  obtained  [on]  the  same  day 
said  Pope's  collusive  petition  was  filed,  and 
in  which  no  citation  was  prayed  for."  (4) 
That  "the  officers  of  the  Louisiana  Printing 
&  Publishing  Company,  Limited,  were  In- 
capable, by  law,  from  withdrawing  from 
their  oiSces,  so  as  to  delay  or  hinder  the 
creditors  of  said  corporation  from  the  piu:- 
sult  of  creditors;  and  the  said  cOTpwation 
does  not  cease  to  exist  until  regular  pro- 
ceedings have  been  taken  against  the  nu- 
merous officers  and  stockholders  of  said  cor- 
poration, or  otherwise,  under  Its  charter." 
(6)  That  "the  attempt  to  bolster  up  the  il- 
legal and  ex  parte  proceedings  by  so-called 
Interventions  on  the  part  of  the  attorney 
general  wlU  not  cure  the  nullity  of  said  ex 
parte  proceeding  of  said  Pope  and  said  Wat- 
son; and,  moreover,  daid  socalled  Interven- 
tion, which  contains  no  affirmative  allegar 
tions  on  behalf  of  the  state,  but  piuports 
to  recite  Pope's  allegations,  is  not  a  mode  of 
proceeding  authorized  by  law,  and  the  state 
is  without  right  to  intrude  itself  in  this  man- 
ner into  controversies  of  private  persons, 
and  to  demand  forfeitures  in  any  other  man- 
ner than  that  provided  by  law;  and  the  at- 
,  tomey  general  was  without  authority  to  Join 
said  Pope  in  his  prayer  in  said  ex  parte  pe- 
tition *  *  *,  and  pray  that  a  receiver  be 
appointed;  and  said  ex  parte  proceeding  is 
3uU  and  void  as  against  creditws  not  par- 
ties in-  pursuit  of  their  rights." 

In  conformity  to  the  preceding  averments 
petitioner  prayed,  among  other  things,  "that 
said  ex  parte  order  purporting  to  api>olnt 
said  John  W.  Watson  receiver  be  declared, 
as  against  your  petitioner,  null  and  void, 
and  of  no  effect;  and  that  same  is  ineffec- 
tual as  a  bar  to  said  attachment  and  se- 
questration, or  other  proceedings  on  the  part 


of  petitionerB  in  the  said  court  of  the  United 
States;  and  that  said  John  W.  Watson  and 
said  Frank  H.  Pope  be  condemned  in  solido, 
or  otherwise  to  pay  your  petitioner  the  sum 
of  $3,863.55  damages,  caused  by  their  il- 
legal interference  with  petitioner's  proceed- 
ings," as  above  recited.  It  Is  not  readily 
pwceived  on  what  theory  the  defendants' 
plea  of  no  cause  of  action  rests,  or  on  what 
theory  the  Judge  a  quo  maintained  said  ex- 
ception and  dismissed  the  plaintiff's  suit 
It  is  evident  that  this  suit  has  for  object 
the  removal  of  the  receiver,  so  as  to  leave 
the  course  of  proceedings  in  the  United 
States  circuit  court  un trammeled  and  free; 
and  If,  in  point  of  law  and  fact,  his  petition 
be  taken  as  true,  he  is  undoubtedly  entitled 
to  judgment  The  opinion  of  the  district 
Judge— «B  is  usually  the  case  with  his  opin- 
ions—is forcibly  and  carefully  stated,  though 
It  bears  with  more  direct  reference  upon 
the  merits  of  the  cause  than  upon  the  ex- 
ception. We  cannot  anticipate  what  will  be 
the  opinion  of  this  court  on  the  various  ab- 
struse and  difficult  propositions  of  law  pro- 
pounded In  plaintiff's  petltltm,  nor  can  we 
possibly  divine  what  will  be  the  character 
or  the  degree  of  sufficiency  of  the  evidence 
the  plaintiff  may  bring  to  the  support  of 
the  r^resentations  of  fact;  but,  if  the  law 
be  as  the  plaintiff  asserts  it  to  be,  and  the 
facts  are  to  be  treated  and  considered  as 
stated,  it  Is  difficult  to  resist  the  conclusion 
that  the  plaintiff  is  entitled  to  Judgment 
The  Judgment  appealed  from  must  be  re- 
versed. It  is  therefore  ordered  and  decreed 
that  the  Judgment  appealed  from  be  annulled 
and  reversed;  and  it  is  further  ordered  and 
decreed  that  the  exceptions  of  no  cause  of 
action  be  overruled,  and  the  cause  be  re- 
instated, and  remanded  to  the  lower  court 
for  trial,  at  the  cost  of  defendants  and  ap- 
pellees In  both  courts  quoad  said  exceptions. 


(46  LiU  Ann.  841) 
STATE)  V.  BATES  et  al.     (No.  11,488.) 
(Supreme  Ck>nrt  of  Louisiana.     April  23,  1894.) 
Ckiuinal  Law— Kvidzncb  or  Anoteeb  Crime. 

1.  It  is  a  rnle,  subject  to  special  exceptions, 
that  when  a  person  is  on  trial  for  one  offense 
evidence  of  another  and  extraneous  crime  is 
inadmissible.  Such  evidence  is  dangerous,  and 
calculated  to  lead  to  convictions,  upon  a  par- 
ticular charge  made,  by  proof  of  other  acta  in 
no  way  connected  with  it,  and  to  uniting  evi- 
dence of  several  offenses  in  order  to  produce 
conviction  for  a  single  one. 

2.  To  make  one  criminal  act  evidence  of  an- 
other, a  connection  between  the  two  must  have 
existed,  linking  them  together.  If  the  court 
does  not  clearly  perceive  the  connection  be- 
tween the  two  offenses  (as  to  the  commission 
of  lx>th  of  which  evidence  is  tendered),  it  should 
give  in  the  special  case  the  benefit  of  the  doubt 
to  the  prisoner. 

(Syllabus  by  the  Court) 

Appeal  from  criniJnal  district  court  parish 
of  Orleans;  James  C-  Molse,  Judge. 
George  Bates  and  Peter  Ramp  were  Indict- 
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ed  lor  larceny.     (Jeorge  Bates  was  convict- 
ed, and  appeals.     Reversed. 

Paul  W.  Roussell,  for  appellant  M.  J. 
Onnningham,  Atty.  Gen.,  and  John  3.  Plnney, 
Dist  Atty.,  tor  appellee. 

NICJHOIiLS,  O.  J.  Only  one  question  to 
presented  to  us  In  this  case.  Defendant  was 
convicted  In  the  lower  court  upon  an  infor- 
mation for  petty  larceny,  and  sentenced  to 
imprisonment  In  the  penitentiary  for  six 
months.  He  complains  in  this,  as  he  did  In 
the  district,  court  of  the  ruling  of  the  Judge 
a  quo  in  allowing,  ova:  his  objections,  the  In- 
troduction of  the  testimony  of  several  wit- 
nesses, which  evidence  he  claims  was  to 
show  that  he  was  guilty  of  another  separate 
and  distinct  larceny,  committed  at  a  differ- 
ent time  and  place,  and  of  property  belong- 
ing to  a  different  owner.  His  position  to 
set  forth  in  the  syllabus  of  the  brief  of  his 
counsel,  as  follows:  "(2)  On  trial  of  an  ac- 
cused, charged  with  larceny,  it  Is  not  compe- 
tent for  the  state,  in  order  to  show  the  Intent 
with  which  the  act  was  committed,  to  prove 
blm  guilty  of  another  larceny,  committed  at 
a  different  time  and  place.  State  v.  John- 
son, 38  la.  Ann  686-688;  State  v.  Palmer, 
32  La.  Ann.  565;  Schasw  v.  State,  36  Wis. 
426.  (S>  On  the  trial  of  the  indictment  for 
larceny,  evidence  of  distinct  thefts,  commit- 
ted at  other  times  and  places  than  the  one 
for  which  defendant  Js  on  trial,  ia  incompe- 
tent. Williams  v.  State  (Tex.  App.)  6  S. 
W.  318;  English  v.  State  (Tex.  App.)  15  S. 
W.  649.  (4)  Evidence  must  be  confined  to 
the  point  at  issue,  and  the  facts  proven  must 
be  strictly  relevant  to  the  particular  charge, 
and  have  no  reference  to  any  conduct  of  the 
prisoner  disconnected  with  the  charge.  Hud- 
son V.  State,  a  Cold.  355;  People  v.  Sharp, 
107  N.  T.  427,  14  N.  E.  319.  (5)  The  general 
rule  to  that,  when  a  man  to  put  upon  trial  for 
one  offense,  he  to  to  be  convicted,  tf  at  all, 
by  evidence  which  shows  that  he  is  g;nilty  of 
that  offense  alone,  and  that  other  offenses 
committed  by  him  are  wholly  excluded. 
Therefore,  the  Introduction  of  collateral  evi- 
dence of  extraneous  crimes  to  show  intent, 
motive,  and  guilty  knowledge  are  exceptions 
to  thto  general  rule;  and,  in  order  that  such 
evidence  be  admissible  at  all,  it  must  bear 
directly  and  materially  upon,  and  have  some 
connection  with,  the  issue  before  the  Jxuy. 
People  V.  Sharp,  107  N.  T.  427,  14  N.  B.  319; 
Hndson  v.  State,  8  Ciold.  355;  English  ,y. 
State  (Tex.  App.)  15  S.  W.  649;  Com.  v. 
Jackson,  132  Mass.  16,  and  authorities  cited 
therein."  There  to  no  doubt  that  for  certain 
purposes  and  under  certain  circumstances 
evidence  is  admissible  of  the  pei-petration  by 
the  defendant  of  a  crime  other  than  the  one 
with  which  he  is  charged.  The  general  rule, 
however,  to  against  the  introduction  of  such 
evidence,  and  the  exceptional  circumstances 
which  Justify  a  departure  from  the  rule 
should  be  dear  and  very  convincing.    Thto 


statemoat  of  the  proportion  shows  that  each 
case  must,  to  a  great  extent,  be  passed  upon 
In  view  of  its  own  ^edal  facts.  The  sub- 
ject to  treated  of  at  length  In  3  Rice,  Ev. 
c.  85,  par.  153  et  seq..  and  specially  as  to  tor- 
cosy  in  chapter  42,  par.  453.  The  author.  In 
section  157,  says:  "It  to  a  dangerous  species 
of  evidence,  not  only  because  it  requires  a 
defendant  to  meet  and  explain  other  acts 
than  those  charged  against  him,  and  for 
which  he  to  on  trial,  but  also  because  it  may 
lead  the  Jury  to  viotote  the  great  principle 
that  a  party  to  not  to  be  convicted  of  one 
crime  by  proof  that  he  to  guilty  of  another.** 
And  In  section  163  he  says:  "The  indictment 
to  all  that  the  defendant  to  expected  to  come 
prepared  to  answer.  Therefore,  the  intro- 
duction of  another  and  extraneous  crime  to 
calculated  to  take  the  defendant  by  surprise, 
and  to  do  him  manifest  Injustice  by  creating 
a  prejudice  against  hto  general  character. 
*  *  *  It  would  lead  to  convictions,  upon 
the  partlcntor  charge  made,  by  proof  of  oth- 
er acts  In  no  way  connected  with  it,  and  to 
uniting  evidence  of  several  offenses  to  pro- 
duce conviction  for  a  single  one."  In  the 
bill  of  exception  reserved  by  the  defendant 
to  the  action  of  the  court  in  permitting  the 
testimony  of  Domineck,  Cbaptoin,  and  Ken- 
nedy to  go  to  the  Jury,  to  show  the  intent  of 
the  accused  (Bates)  at  the  time  of  the  lar- 
ceny of  the  pool  balto  charged  to  have  been 
stolen  on  the  30th  September,  1803,  the  tes- 
timony of  those  witnesses  to  stated  by  him 
"to  have  been  substantially  as  follows: 
That  Oeorge  Bates,  in  company  with  one 
William  Daly,  alias  'Chickens.'  did,  on  the 
day  previous,  enter  the  ptoce  of  one  J.  P. 
Domineck,  and  tliat  after  their  departure  five 
baUs  were  found  missing,  which  balto  were 
subsequently  found  at  Louis  Chaptoin's, 
where  they  had  been  sold  by  the  said  George 
Bates.  That  the  said  five  balls,  or  any  of 
them,  were  not  the  ones  alleged  to  have  been 
stolen  from  the  place  of  M.  Schultz  on  the 
30th  September,  1893,  for  which  the  accused 
was  then  being  tried,  but  the  property  of  J. 
F.  Domineck,  for  which  torceny  the  said 
Oeorge  Bates  stood  charged  upon  an  infor- 
mation pending  before  the  said  court"  The 
Judge's  statement  at  the  foot  of  the  bill  to 
as  follows:  "Bates  was  tried  alone,  his  co- 
defendant.  Ramps,  having  escaped.  The  fol- 
lowing facts  were  estabUshed:  That  the 
prisoner,  accompanied  by  hto  codefendant 
entered  the  billiard  room  of  the  prosecut- 
ing witness,  M.  Schultz,  and  were  seen  lean- 
ing* against  a  bUliard  table,  upon  which  a 
set  of  fifteen  pool  baUs  were  lying;  that 
after  remaining  there  awhile  they  took 
their  departure  together.  Immediately  there- 
after two  baUs  were  missed  from  the  table 
against  which  the  defendants  had  leaned, 
and  the  proprietor,  suspecting  them  of  the 
theft,  pursued  and  came  in  sight  of  the  men 
several  squares  from  his  saloon.  Ramps  fied, 
while  Bates  was  caught  Three  pool  balto 
were  found  la  hto  possession,  two  of  which 
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were  Identified  as  belonging  to  the  prosecut- 
ing witness,  and  the  other  unaccounted  foi^ 
and  belonging  to  a  different  set  Bates'  ex- 
planation was  that  the  balls  were  given  to 
him  by  Ramps,  and  that  be  knew  nothing 
of  their  theft.  The  state  then  offered  to 
prove  the  larceny  of  other  pool  balls  by  this 
same  defendant,  under  similar  circumstan- 
ces, and  within  a  few  days  of  the  larceny 
charged  In  this  information,  to  prove  sys- 
tem and  intent  The  evidence  was  admitted 
for  those  purposes.  The  jury  were  specially 
charged  that  no  man  should  be  found  guilty 
of  an  offense  charged  against  him  by  proof 
of  his  having  committed  another  offense  of 
the  same  nature;  that  if  they  found,  beyond 
a  reasonable  doubt  that  a  larceny  of  other 
pool  balls  than  those  charged  In  this  Inf  orma> 
tlon  had  been  committed  by  the  prisoner  at 
the  bar,  sucli  evidence  must  be  confined 
strictly  to  the  question  of  intent"  This 
charge  was  given  at  the  time  the  evidence 
objected  to  was  admitted,  and  afterwards,  in 
the  general  charge,  with  explanations  to 
make  the  principle  clear.  The  objection 
urged  to  the  testimony  was  "that  it  was  lr> 
relevant,  and  formed  no  part  of  the  res 
gestae;  that  it  formed  no  connection  with 
the  case  at  bar,  and  was  part  and  parcel  of 
another  crime,  for  which  the  accused  stood 
charged  and  untried,  and  had  happened  at  a 
different  time  and  place."  We  find  In  the 
record  a  statement  of  facts  made  by  the 
judge  in  connection  with  his  action  in  over- 
ruling  a  motion  for  a  new  trial,  but  it  Is  not 
emtMdled  in  any  bill  of  exceptions,  and  we 
do  not  feel  warranted  in  making  use  of  It 
We  think  it  sufficiently  appears  from  the  rec- 
ord that  the  guilt  of  the  accused.  Bates,  or 
his  guilty  connection  with  the  first  larceny, 
referred  to  in  the  bill  of  exceptions.  Is  still  a 
matter  In  pais;  and  doubtless,  had  that  case 
gone  first  to  trial,  the  evidence  bearing  upon 
the  larceny  charged  in  the  present  one  would 
have  been  sought  with  equal  propriety,  to 
have  been  Introduced  therein,  to  the  great 
danger,  in  either  case,  of  "uniting  evidence 
of  several  offenses  in  order  to  produce  con- 
viction for  a  single  one."  In  Shaffner  v. 
Com.,  72  Pa.  St  60  (Agnew,  3.),  it  was  said: 
"If  the  evidence  be  so  dubious  that  the  Judge 
does  not  clearly  perceive  the  connection  [be- 
tween the  two  offenses],  the  benefit  of  the 
doubt  should  be  given  to  the  prisoner.  In- 
stead of  suffering  the  minds  of  the  Jury  to 
be  prejudiced  by  an  independent  fact  carry- 
ing with  it  no  propo:  evidence  of  the  particu- 
lar guilt"  The  same  Judge,  in  the  same  case, 
very  properly  said:  "To  make  one  criminal 
act  evidence  of  another,  a  connection  be- 
tween them  must  have  existed  in  the  mind 
of  the  actor,  linking  them  together  toe  some 
purpose  he  intended  to  accomplish.  •  *  * 
Without  this  obvious  connection,  it  is  not 
only  unjust  to  the  prisoner  to  compel  him  to 
acquit  himself  of  two  offenses  Instead  of  one, 
but  it  is  detrimental  to  justice  to  burden  a 
trial  with  multiplied  issues  that  tend  to  con- 


fuse and  midead  the  jury.  The  most  guilty 
criminal  may  be  innocent  of  other  offenses 
charged  against  him,  of  which,  If  fairly  tried, 
he  might  acquit  himself.  From  the  nature 
and  prejudicial  character  of  such  evidence,  it 
Is  obvious  that  It  should  not  be  received  un- 
less the  mind  plainly  perceives  that  the  com- 
mission of  the  one  tends  by  a  visible  connec- 
tion to  prove  the  commission  of  the  other  by 
the  prisoner."  We  understand  tliat  the  pres- 
ent case  rested  entirely  upon  circumstantial 
evidence,  as  would  also  the  first  larceny 
charged.  There  would  be  leas  objection  than 
there  is  to  the  testimony  which  was  re- 
ceived had  Bates  been  "convicted,"  instead 
of  being  merely  "charged"  with  the  commis- 
sion, of  the  first  offense.  We  do  not  plainly 
see  the  connection  between  the  two  (Senses. 
The  admissibility  of  the  testimony  Is  not 
dear  to  us,  and  we  deem  it  our  du^  in  this- 
special  case  to  give  the  benefit  of  the  doubt 
to  the  accused.  It  is  therefore  adjudged  and 
decreed  that  the  verdict  of  the  Jury,  and  the 
Judgment  of  the  court  rendered  thereon,  be 
annulled,  avoided,  and  reversed,  and  the  case 
remanded  for  a  new  ttiaL 

On  Application  for  Rehearing. 

(May  7.  1884) 
McBNBRY,  X  The  attorney  general  and 
the  district  attorney  for  the  parish  of  Or- 
leans have  filed  an  elaborate  brief  for  a  re- 
hearing In  this  case.  The  evidence  as  to 
the  larceny  of  other  pool  or  billiard  balls- 
was  intended  to  prove  that  the  defendant 
had  a  tendency  to  steal  pool  or  billiard  balls, 
and,  as  the  brief  says,  to  remove  any  doubt 
of  his  having  committed  the  offense  charged. 
It  is  stated  in  the  brief  that  without  this 
evidence  no  Jury  would  convict  the  defend- 
ant Mr.  Whartop  says:  "It  would  be  in 
entire  variance  with  the  usual  view  of  the 
common  law  if  a  man's  having  been  guilty 
of  other  offenses,  or  having  a  tendency  to- 
commit  them,  should  be  received  as  evidence 
to  rebut  the  presumption  of  his  innocence  of 
a  particular  charge."  Whart.  Or.  Law,  i. 
640.  The  only  exception  to  this  general  rule 
that  we  are  aware  of  prevails  In  the  case  of 
toTgtxy,  where  the  prosecutor  Is  allowed  to- 
produce  evidence  of  other  Instances  of  his 
having  committed  the  same  offense  for  wlilcb 
he  Is  indicted.  There  is  a  fundamental  dis- 
tinction between  acts  which  may  be  proved 
to  show  malice  or  scienter,  and  the  fact  that 
the  defendant  had  a  tendency  to  commit  the 
particular  crime  charged.  When  the  scien- 
ter or  quo  animo  is  requisite  to,  and  consti- 
tutes an  essential  part  of,  the  crime  with 
which  the  person  is  charged,  and  proof  of 
such  guilty  knowledge  or  malicious  intentiap. 
is  indispensable  to  estaUlsh  his  guilt  in  re- 
gard to  the  transaction  in  question,  testi- 
mony of  such  acts,  conduct,  or  declarations 
of  the  accused  as  tend  to  establish  sncb 
knowledge  or  intent  Is  competent,  notwith- 
standing they  may  constitate  in  law  a  dia- 
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tinct  crime.  Whart  O^..Law,  f  648.  And 
where  aeveral  felonies  are  bo  connected  to- 
gether 88  to  form  an  entire  transaction,  up- 
on an  indictment  for  the  one  the  other  may 
tw  proved  to  show  the  character  of  the  trans- 
action. The  ofTense  charged  against  the  de- 
fendant had  no  connection  or  relation  with 
the  other  ofTense.  They  were  entirely  disr- 
tlnct  and  separate  acta,  and  the  first  could 
not  explain  the  character  of  the  second. 


(46  I^a.  Ann.  87S) 

BEAKD  T.  LUFRIU.'     (No.  11,446.) 

<Siipreme  Conrt  of  Lonisiana.     May  7,  1894.) 

contisoatiom — (tonvetanob  0»  rstkbsioil— 
Estoppel. 

Although  the  defendant  in  a  proceeding 
for  confiscation  bad  no  power  of  alienating  the 
leversion  or  remainder,  which  was  still  in  him 
after  the  confiBcatioa  and  gale,  still  an  aliena- 
tion of  it  by  lilm,  by  a  deed  of  warranty,  ac- 
companied by  a  coyenant  of  seisin  or  delivery  of 
possession  on  his  part,  estops  liim,  and  all  per- 
sons claiming  under  him,  from  asserting  title 
to  the  premises  as  against  the  vendee  or  gran- 
tee, or  his  heirs  or  their  assigns,  or  from  con- 
-Teying  It  to  any  other  person  whomsoever. 
(Syllabus  by  the  Conrt) 

Appeal  from  civil  district  court,  parish  of 
■Orleana;  Frederick  D.  King,  Judge. 

Action  by  Cornelius  C.  Beard  against  Peter 
Xiofrlu.  Judgment  for  plaintiff,  and  defend- 
.ant  appeals.     Affirmed. 

Charles  F.  Claiborne,  for  appellant  SYank 
li,  Richardson,  for  appellee. 

WATKINS,  J.     This  is  a  petitory  actlcHi, 

Mxid  the  only  question  for  the  court  to  de- 
cide is,  which  has  the  better  title  to  iHrop- 

■erty  In  dispute,  the  plaintifC  or  defendant? 
The  Judge  a  quo  gave  Judgment  in  ta.Yor  of 
the  plaintiff  in  respect  to  the  property,  reject- 
ing the  demand  for  rents  and  revenues  ante- 

vcedent  to  the  instltntion  of  the  suit,  and  giv- 
ing the  defendant  Judgment  against  the 
plaintiff  for  the  sum  of  $1,327.25  on  bis  re- 
conventional  demand   for  betterments,   and 

AUowlng   him   to  retain   ixwsesslon  of   the 

jiroperty  until  the  allowance  shall  be  paid. 
From  that  Judgment  the  defendant  has  ap- 

.pealed,  and  the  plaintiff  and  appellee  an- 
swers the  {ippeal,  and,  denying  that  the  de- 
fendant and  appellant  was  a  possessor  in 

.good  faith,  prays  an  amendment  of  the  Judg- 
ment appealed  from,  so  as  to  condemn  him 
to  pay  rents  and  revenues  during  the  time  of 
his  poBseeslbn. 
Inasmuch  as  the  appellee,  in  bis  answer  to 

■the  appeal,  does  not  ask  a  revision  of  the 
Judgment  in  respect  to  the  amount  allowed 
the  defendant  for  improvements.  It  is  fair  to 
assume  that  be  Is  contented  therewith. 
Hence  there  are  but  two  questions  for  us  to 

^eal  with,  namely:  First,  titie  vel  non  In 
the  plaintiff;  second,  bad  faith  vel  non  in  the 

■defendant    The  plaintiff's  chain  of  titie  to 

'  B«hearhig  refused  May  14.  1894. 


the  property  in  suit  is  as  follows,  viz.:  (1) 
By  a  conveyance  from  John  Arrowsmith  to 
H.  M.  Hyams  on  the  7th  of  January,  1854; 
C2)  by  certain  proceedings  and  Judgment  of 
the  United  States  circuit  court  against  H.  M. 
Hyams,  confiscating  his  property  under  the 
act  of  congress  of  date  August  6,  1861,  and 
an  adjudication  by  the  marshal  of  the 
United  States  to  Jptham  Potter  on  the  ISth 
of  May,  1865;  (3)  by  a  conveyance  from 
Jotham  Potter  to  H.  M.  Hyams  on  the  3d  of 
February,  1866;  (4)  by  a  conveyance  from 
H  M.  Hyams  of  three-fourths  undivided  in- 
terest to  bis  son,  Isaac  S.  Hyams,  on  the  4tb 
of  May,  1866;  (5)  by  a  conveyance  from 
Isaac  S.  Hyams  to  the  plaintiff,  C.  C.  Beard, 
of  said  tliree-fourths  interest,  in  act  of  par- 
tition and  exchange  of  date  June  4,  1870. 
And  in  his  petition  plaintiff  alleges  that  he 
dorlved  titie  "from  Isaac  S.  Hyams  by  act 
of  partition  and  exchange  passed  before  E. 
Barnett,  late  notary,  on  the  4th  of  June, 
1870,— the  act  last  describod."  The  defend- 
ant's titie  is  derived  through  a  Judicial  parti- 
tion in  kind  among  the  heirs  of  H.  M.  Hy- 
ams on  the  3d  of  January,  1885,— the  latter 
having  died  on  the  25th  of  June,  1875,— and. 
In  the  partition,  the  lot  containing  the  prop- 
erty in  dispute  was  drawn  by  Ingram  R.  Hy- 
ams; and  on  the  20th  of  February,  1886,  In- 
gram R.  Hyams  conveyed  the  property  to 
the  defendant 

The  question  for  decision  is  whether  the 
plaintiff's  titie  from  Isaac  S.  Hyams  is  bet- 
ter than  the  titie  the  defendant  derived  from 
Ingram  R.  Hyams,  both  tities  being  derived 
from  H.  M.  Hyams  as  a  common  author, 
and  Isaac  S.  and  Ingram  B.  Hyams  being 
heirs  of  H.  M.  Hyams.  In  the  defendant's 
answer  it  is  alleged  that  "Isaac  S.  Hyams 
never  had  any  tiUe  to  transfer  to  the  pon- 
tiff; and  that  in  consequence  of  the  confis- 
cation proceedings  against  H.  M.  Hyams, 
and  the  adjudication  thereunder,  there  was 
not  left  to  H.  M.  Hyams  any  Interest  of  any 
kind  which  he  could  convey  as  he  did,  but 
that  the  ownership  of  said  property  reverted 
to  the  heirs  of  H  M.  Hyams  at  his  death," 
etc.  Tbe  defendant's  counsel  cites  and  re- 
lies on  the  following  decisions  of  the  su- 
preme court  sustaining  his  view,  viz.:  Wal- 
lach  V.  Van  Rlswlck,  92  U.  S.  202;  Chaffraix 
T.  Sbiff,  Id.  214;  Pike  v.  Wassal,  94  U.  S. 
711;  French  v.  Wade,  102  U.  S.  132;  Aveg- 
no  V.  Schmidt  113  U.  S.  293,  6  Sup.  Ct  487. 
That  such  was  the  theory  entertained  by 
counsel  who  had  charge  of  and  conducted 
the  proceedings  in  the  partition  of  the  H  M. 
Hyams  property,  there  can  be  no  doubt  as 
it  appears  from  the  face  of  the  proceedings 
themselves;  but  the  supreme  court  has  ex- 
pressed a  different  opinion  in  a  case  more 
recently  decided  than  either  of  the  cases  re- 
ferred to.  Jenkins  v.  C!ollard,  145  U.  S.  647, 
12  Sup.  Ct  868.  That  case,  like  the  instant 
one,  was  an  action  of  ejectment  brought  by 
the  heirs  of  Jenkins,  the  confiscatee,  for  the 
recovery  of  the  property  which  was  confi»- 
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cated,  and  the  life  estate  In  which  had  beat 
sold,  and  of  which  (property)  the  defendant, 
C!ollard,  became  possessor  during  the  life- 
time  of  the  confiscatee;  plaintiffs  alleging 
that  they  had  become  seised  of  the  legal  es- 
tate in  the  premises  by  reason  of  the  death 
of  thehr  father,  and  entitled  to  possession. 
The  facts  of  that  case  seem  to  have  be«i 
that  In  1863  all  the  estate  of  Jenkins  was 
confiscated  and  sold  to  Bepler,  who  after- 
wards conveyed  to  the  defendant,  CoUard, 
to  whom  Jenkins  snbsegnently  made  a  form- 
al deed  of  conveyance  on  the  26th  of  Au- 
gust, 1865.  On  this  state  of  facts  the  cir- 
cuit court  held  that  only  the  technical  life 
estate  of  Jenkins  was  confiscated  by  the  de- 
cree of  the  court  In  1863,  "but  there  was  left 
in  him  the  reversion  or  remainder,  which  he 
sold  and  conveyed  to  the  defendant  by  deed 
of  August  26,  1865,  and  that  consequently 
the  plaintiff  had  no  interest  in  the  property." 
The  supreme  court,  in  passing  upon  this 
question,  examined  and  carefully  reviewed 
all  of  their  previous  utterances  In  reference 
thereto,  and  announced  their  adherence  to 
the  doctrine  that  a  confiscation  sale  only  dis- 
posed of  the  life  estate  of  the  confiscatee, 
but  at  the  same  time  held  that  Jenkins'  deed 
to  Ck>llard  of  August  26,  1865,  operated  a6 
an  estoppel  against  him,  and  all  persons 
under  him,  from  claiming  title  to  the  prop- 
erty sold,  as  against  the  grantee  and  his 
heirs  and  assigns,  or  against  his  convey- 
ing it  to  other  parties.  The  court  gave  ef- 
fect to  the  conveyance  by  the  confiscatee, 
subsequent  to  the  confiscation  sale,  and  sev- 
eral years  antecedent  to  the  president's  am- 
nesty proclamation,  on  the  authority  of  Van 
Rensselaer  v.  Kearney,  11  How.  297,  and 
Irvine  v.  Irvine,  9  Wall.  617.  That  decision 
Is  exactly  applicable  to  the  case  at  bar,  the 
purchaser  at  the  confiscation  sale  having 
executed  a  reconveyance  to  the  confiscatee, 
EL  M.  Hyams,  soon  after  the  adjudication, 
and  H.  M.  Hyams  having  executed  a  con- 
veyance to  his  son,  Isaac  S.  Hyams,  on  the 
4th  of  May,  1866,  prior  to  the  amnesty  proc- 
lamation. The  following  quotation  from  the 
opinion  of  the  court  in  the  case  will  be  in- 
teresting and  instructive,  viz.:  "Of  the  re- 
version or  remainder  of  the  offending  party, 
no  disposition  was  ev«  made  by  the  gov- 
ernment It  must,  therefore,  be  construed 
to  have  remained  In  him,  but,  under  the  rul- 
ing in  Wallach  v.  Van  Rlswlck,  without  any 
power  in  him  to  alienate  It  during  his  life. 
That  disability  was  in  force  when  be  (Jen- 
kins) executed,  with  his  wife,  the  deed  of 
the  premises,  August  26,  1865.  The  procla- 
mation of  amnesty  was  not  made  by  the 
president  until  December  25.  1868.  This 
deed,  hmceter,  toot  accompanied  with  a 
eovenant  of  teitin  on  Ms  part,  and  that  h« 
tooiUd  iearrant  and  d^end  the  title  against 
(he  lawful  elaitn*  of  all  persona  whomso- 
ever.  Admitting  that  he  had  no  present  es- 
tate in  the  premises,  and  none  in  expect- 
ancy, he  was  at  liberty  to  add  to  bis  deed 


the  ordinary  covenants  of  seisin  and  war- 
ranty, and  the  same  legal  operation  upon 
future- acquired  interests  must  be  given  to 
tJiem  as  when  accompanying  conveyances  of 
parties  whose  property  has  never  been  sub- 
ject to  confiscation  proceedings.  That  war- 
ranty estopped  him  and  all  persons  claiming 
under  him  from  asserting  title  to  the  prem- 
ises against  the  grantee  and  his  heirs  and 
assigns,  or  conveying  it  to  any  other  parties. 
When,  subsequently,  the  goieral  amnesty 
and  pardon  proclamation  was  issued,  the 
disability.  If  any,  that  had  previously  rested 
upon  him,  against  disposing  of  the  remain- 
ing estate  which  had  not  been  confiscated, 
was  removed,  and  he  stood,  with  reference 
to  that  estate,  precisely  as  though  no  confis- 
cation proceedings  had  ever  been  had.  The 
amnesty  and  pardon  In  removing  the  dis- 
ability, if  any,  resting  upon  him,  respecting 
that  estate,  enlarged  his  estate,  the  benefit 
of  which  Inured  equally  to  his  grantee.  The 
removal  of  his  disabilities  did  not  affect  the 
purchaser's  right  under  the  decree  of  con- 
fiscation. The  latter  remained  in  tfte  full  en- 
joyment of  the  property  during  the  life  of  tht 
offending  party,  but  Tie  Tuid  no  elaim  upon  the 
future  estate,  nor  did  the  heirs  of  the  offending 
party  have  any  such  elaim  upon  it  as  to  pre- 
elude  the  operation  of  any  previous  warran. 
ties  by  him  respecting  it.'  (Our  italics.) 
We  have  italicized  the  portions  of  the  opin- 
ion that  have  particular  pertinence  to  the 
case  before  us;  the  deed  from  H.  M.  Hy- 
ams to  Isaac  S.  Hyams,  of  date  May  4, 
1866,  being  prefaced  with  the  declaration 
that  the  said  vendor  did  "grant,  bargain, 
sell,  and  convey  •  •  ♦  with  all  legal 
warranties,  and  with  substitution  and  sub- 
rogation to  all  bis  rights  and  actions  of 
warranty,"  etc.  Following  the  authority  of 
that  case,— and  it  is  unquestionably  authori- 
tative,—the  conclusion  Is  clear  that  the  war- 
ranty clause  in  the  deed  of  H.  M.  Hyams  to 
Isaac  S.  Hyams  operated  as  an  estoppel  up- 
on the  heirs  of  H.  M.  Hyams,  notwithstand- 
ing the  fact  that  the  deed  was  executed  ante- 
cedent to  the  president's  amnesty  procla- 
mation of  December  25,  1868,  and  effectual- 
ly bars  their  claim  of  title  by  inheritance, 
and  likewise  their  assignee  or  vendee.  The 
subsequent  general  amnesty  which  relieved 
the  confiscatee  of  the  disability  that  rested 
upon  him,  placed  him  in  exactly  the  same 
position  he  would  have  occupied  with  refer- 
ence to  the  property  had  no  confiscation  pro- 
ceedings been  had,  but  the  benefit  of  the  re- 
lief inured  equally  to  his  vendee  and  those 
holding  under  him;  so  that,  at  the  death  of 
H.  M.  Hyams,  his  warranty  title  to  Isaac 
S.  Hyams  operated  against  his  heirs  and 
their  assigns,  and  defeats  recovery  by  either. 
Of  all  the  cases  the  supreme  court  has  de- 
cided, not  one  is  so  completely  apposite  to 
the  case  at  bar  as  Jenkins  v.  OoUard.  The 
material  distinction  between  that  case  and 
Railroad  Co.  v.  Bosworth,  133  U.  S.  92,  10 
Sap.  Ct  231,  is  that  the  act  of  sale  that  Bock 
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-worth  executed  to  the  railroad  company  was 
dated  In  September,  1871,  several  years  after 
the  Issuance  of  the  president's  amnesty  proc- 
lamation. But  the  case  Wallach  y.  Van  Rls- 
wlck,  92  U.  S.  202,  is  quite  simUar  in  prin- 
ciple to  the  Instant  one,  in  that  the  confiscar 
tee  became  the  purchaser  at  the  confiscation 
sale  in  1863,  and  made  a  conveyance  to  Van 
Riswlck,  the  defendant,  on  the  3d  of  Feb- 
ruary, 1866.  Of  the  title  In  that  case  the 
court  said:  "It  has  been  argued  that  the 
proclamation  of  amnesty,  after  the  close  of 
the  war,  restcnred  to  Charles  S.  Wallach  his 
rights  of  property.  The  argument  requires 
bat  a  word  In  answer.  Conceding  that  am- 
nesty did  restore  what  the  United  States 
held  when  the  proclamation  Issued,  it  could 
not  restwe  what  the  United  States  had 
ceased  to  hold.  It  could  not  give  back  the 
proi)erty  which  bad  been  sold,  or  any  In- 
terest in  It,  either  In  possession  or  in  ex- 
pectancy. Semmes  v.  U.  S.,  91  U.  S.  21. 
Besides,  the  proclamation  of  amnesty  was 
not  made  until  December  25,  1868."  These 
three  decisions  are  in  line,  and  perfectly 
conslst«it,  though  dealing  with  different 
phases  of  the  same  subject 

The  conclijsions  at  which  we  have  arrived 
with  regard  to  the  effect  of  the  conveyance 
from  H.  M.  Eyams  In  1866  render  it  unnec- 
essary for  us  to  give  any  extended  exam- 
ination to,  or  discussion  of,  the  intervention 
of  H.  M.  Hyams  in  the  act  of  sale  from 
Isaac  S.  Hyams  to  the  plaintiff  on  the  4th  of 
June,  1870,  for  the  purpose  of  relinquishing 
his  rli^ts  of  mortgage  on  the  property  sold. 
We  may  pass  It  with  the  simple  statement 
that  it  has,  at  least,  the  effect  of  confirming, 
after  the  removal  of  his  disabilities,  his  con- 
tract of  sale  with  warranty  during  their  ex- 
istence. 

With  regard  to  the  good  faith  of  defend- 
ant, the  following  facts  appear  from  the 
record,  to  wit:  (1)  That  he  acquired  the  prop- 
erty by  a  deed  that  is  translative  of  prop- 
erty on  its  face,  and  which  contains  nothing 
on  its  face  that  tends  to  show  any  Imperfec- 
tions in  the  title  of  his  author,  or  any  ille- 
gality in  the  proceedings  through  which  he 
acquired  it;  (2)  that,  previous  to  his  accept- 
ing title,  he  employed  a  lawyer  to  examine 
It,  and  the  lawyer  pronounced  it  perfect 
and  complete;  (3)  that  his  vendor  acquired 
title  by  and  through  a  Judicial  partition  reg- 
ularly made  and  duly  homologated;  (4)  that 
under  his  deed  he  obtained  possession,  and 
has  since  retained  it,  without  question  or 
complaint  from  any  one,  and  has  placed 
thereon  valuable  improvements.  We  are  of 
opinion  that  the  principles  of  law  announced 
on  the  subject  of  good  faith  in  Montgomery 
V.  Whitfield,  41  La.  Ann.  649,  6  South.  224, 
are  strictly  applicable,  and  bring  this  case 
under  the  operation  of  articles  503  and  3451 
of  the  Civil  Code.  The  lattw  declares  that 
"the  possessor  in  good  faith  is  he  who  has 
Just  reason  to  believe  himself  master  of  the 
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thing  which  he  possesses,  although  he  may 
not  be  in  fact,  as  happens  to  him  who  buys 
a  thing  which  be  supposed  to  belong  to  the 
person  selling  it  to  him,  bat  which  in  fact 
belongs  to  another."  The  former  declares 
that  "he  is  a  bona  fide  possessor  who  pos- 
isesses  as  owner  by  virtue  of  an  act  sufficient 
in  terms  to  transfer  the  property,  the  defects 
of  which  he  was  ignorant"  It  is  quite  ap- 
parent that  the  defendant  has  just  reason 
to  believe  himself  master  of  the  property 
that  he  had  purchased,  and  of  which  he 
was  placed  in  possession,  although  he  was 
not  in  fact  He  certainly  acquired  It  by 
virtue  of  an  act  sufficient  in  terms  to  trans- 
fer the  property,  the  defects  of  which  he 
was  ignorant  In  Montgomery  v.  Whitfield 
we  said  that  article  503  "does  not  convey, 
and  was  not  intended  to  convey,  the  idea 
that  the  defects  of  title  might  be  made 
known  to  [a  purchaser]  from  extraneous 
sources,  previous  to  the  acquisition  of  the 
property,  and  thus  deprive  him  of  his  good 
faith  at  the  commencement  of  his  posses- 
sion." The  defendant's  title  does  not  rest 
upon  the  Judgment  of  a  court  that  is  void  for 
want  of  Jurisdiction,  or  for  the  lack  of  cita- 
tion, as  in  case  Walworth  v.  Stevenson,  24 
La.  Ann.  251,  and  authonties  cited;  nor  is 
the  nullity  of  defendant's  title  apparent  from 
a  simple  Inspection  of  it,  as  in  Heirs  of  Do- 
han  V.  Murdock,  41  La.  Ann.  494,  6  South. 
131.  We  regard  the  defendant  as  a  good- 
f&itb  possessor,  and  not  bound  for  rents  and 
revenues.   Judgment  affirmed. 

NICHOLLS,  C.  J.,  recuses  himself,  having 
been  of  counsel  for  some  of  the  parties  to 
the  title  in  question. 


(St  Fla.  i%) 
BUSSING  V.  FORBES. 
(Supreme  Ck>art  of  Florida.    May  1,  1894.) 
Ejectmbnt— Plbadiho — "Not  QvivtT. " 

1.  Where  a  surveyor  would  have  no  diffi- 
culty in  locating  the  land  sued  for  in  an  action 
of  ejectment,  from  the  description  given  in  the 
declaration,  such  description  is  sufficient 

2.  A  plea  in  an  action  of  ejectment  settini; 
up  nothing,  as  a  defense,  of  which  the  defend- 
ant could  not  avail  himself  under  the  plea  of 
"not  guilty,"  may  be  stricken  out  by  the  court 
on  motion. 

3.  The  effect  of  "not  guilty,"  standing 
alone,  under  section  8,  c.  3244,  Ikws  1881,  is 
to  admit  possession  by  the  defendant;  and  if 
the  defendant  desires  to  defend  on  the  ground 
that  he  is  not  in  possession,  or,  in  case  of  ad- 
verse claimant,  that  he  does  not  occupy  ad- 
versely, it  must  l>e  done  by  special  plea.  Thr> 
two  pleas  are  not  inconsistent  with  each  other 
and  may  be  filed  together  in  the  same  action; 
and  it  is  error  for  the  court  to  refuse  the  de- 
fendant the  right  to  do  so,  when  desired. 

(Syllabus  by  the  Court.) 

Appeal  from  clrcnlt  court,  Duval  county; 
James  M.  Baker,  Judge. 

Ejectment  by  John  M.  Forbes  against  Au- 
gust Buesing.  Judgm«it  for  plaintlfl,  and 
defendant  appeals.   Reversed. 


Digitized  by 


Google 


210 


SOUTHEBN  REPOBTEB,  VOL  15. 


(FIB, 


A.  W.  Cockrell  ft  Son,  for  appellant  W. 
B.  Young,  for  appellee. 

MABRY,  J.  The  action  la  ejectment 
Forbes,  as  plalntiCf  In  the  circuit  court,  ob- 
tained judgment;  and  Bueaing,  the  defend- 
ant there,  appealed. 

A  demurrer  to  the  declaration  waa  over-' 
ruled,  and  this  ruling  is  assigned  aa  eror. 
It  is  Insisted  here  that  the  descriptiCMi  of  the 
lot  of  land  sued  for  Is  not  sufficient  The 
declaration  Is  the  ordinary  one  filed  in  ac- 
tions of  ejectment,  and  the  lot  is  described 
as  a  certain  parcel  of, land  "situate,  lying, 
and  being  in  the  county  of  Duval,  and  state 
of  Florida,  and  known  and  described  aa  be- 
ginning at  a  stake  at  the  southwest  comer 
of  a  fence  of  said  Buesing,  which  stake  is 
north,  10  degrees  K,  230  feet  from  a  stake 
which  stands  118  feet  east  of  the  southeast 
corner  of  lot  2  In  fractional  section  22,  town- 
ship 2  south,  range  26  east;  thence  north,  13 
degrees  east,  468  feet,  to  a  stake;  thence 
south,  87  degrees  east,  214  feet;  thence  south, 
13  degrees  west  468  feet,  to  a  comer  of  said 
Buesing's  fence;  thence  north,  87  degrees 
west  214  feet,  to  the  place  of  beginning,— 
containing  one  and  three-tenths  acres."  This 
description  Is  sufficient  Guided  by  It,  a  sur- 
veyor would  have  no  difficulty  whatever  in 
locating  the  land. 

The  defendant  filed  three  pleajs.  The  first 
one  alleges  that  "it  is  not  true,  as  alleged  In 
said  declaration,  that  the  said  land  embraced 
within  the  fence  of  this  defendant  as  de- 
clared on  in  said  declaration,  lies  east  of 
said  lot  two  (2)  In  fractional  .section  22,  town- 
ship 2  south,  range  26  east;"  the  second 
sets  up  that  defendant  was  not  in  posses- 
8i(m  of  the  lot  sued  for,  describing  it  as  in 
the  declaration;  and  the  thilM  Is,  "not 
guilty." 

On  motion  of  the  plaintiff  the  court  struck 
out  the  first  plea,  and  this  ruling  is  assigned 
as  error.  This  plea  sets  up  nothing  as  a  de- 
fense of  which  the  defendant  could  not  avaU 
himself  under  the  plea  of  not  guilty,  and  the 
court  did  not  err  in  striking  it  out  Wade  v. 
Doyle,  17  Fla.  522;  Neal  v.  Spooner,  20  Fla. 
38;   Home  v.  Garta-'s  Adm'rs,  Id.  45. 

After  striking  out  the  first  plea  the  defend- 
ant was  required  by  the  court  on  motion  of 
plaintiff,  to  elect  between  his  plea  denying  pos- 
sesst<Mi,  and  the  general  Issue,  not  guilty,  and 
be  elected  to  go  to  trial  on  the  latter  plea. 
The  ruling  of  the  court  forcing  this  election 
was  excepted  to  at  the  time,  and  Is  assigned 
as  errw.  This  assignment  of  error  must  be 
sustained.  The  ruling  excepted  to  was  made, 
doubtless  under  the  impression  that  the  pleas 
were  inconsistent,  and  that  the  court  bad 
the  right  to  require  the  defendant  to  elect 
between  them.  The  statute  of  1828  (section 
118,  Mcael.  Dig.  p.  838)  provided  that  "in 
all  cases  the  defendant  or  defendants  may 
plead  as  many  matters  of  law  or  fact  as  he, 
she  or  they  may  deem  necessary  to  his,  her 
or  their  defense:  and  It  shall  be  no  objection 


to  any  plea  that  it  is  contradictory  to  any 
other  plea  filed  by  the  same  party  In  the 
same  cause."  It  was  held  in  Sanford  v. 
Cloud,  17  Fla.  532,  that  the  fourterath  sec- 
tion of  article  6  of  the  constitntion  of  1868, 
requiring  all  pleas  to  be  sworn  to,  had  the 
effect  to  prohibit  the  filing  of  inconsistent 
pleas,  and  to  this  extent  the  statute  was  re- 
pealed. It  was  also  held  that  "whenever  it 
plainly  appears  that  a  defendant  has  sworn 
to  inccmslstent  pleas,  the  court  may  and 
should  require  the  defendant  to  elect  his  de- 
fense, and  upon  such  election  should  strike 
out  the  other  Inconsistent  pleas."  This  case 
was  decided  under  the  constitution  of  1868. 
The  one  now  before  us  arose  after  the  re- 
vised constitution  of  1885  went  into  effect 
but  before  the  adoption  of  the  Revised  Stat- 
utes. If  it  may  be  successfully  contended  in 
this  case  that  Inconsistent  pleas  are  prohib- 
ited, and,  if  ffied,  the  court  may  require  of 
the  defendant  an  election,  it  is  clear  that  a 
defendant  has  the  right,  under  the  statute, 
to  file  as  many  pleas  not  Inconsistent  with 
each  other  as  may  be  deemed  necessary  for 
his  or  her  defense,  subject  only  to  the  dis- 
cretion of  the  court  in  allowing  several  pleas 
founded  on  the  same  ground  of  defense. 
Under  the  provision  of  the  statute  of  1859 
(section  2,  McaeL  Dig.  p.  481)  that  "the  plea 
of  not  guilty,  put  in  by  the  defendant  shall 
put  in  issue  the  title  of  said  land  In  contro- 
versy," it  was  hAA,  in  Jones  v.  Lofton,  16 
Fla.  180,  that  the  plea  of  not  guilty  also  put 
the  allegation  of  defendant's  possession  in 
issue,  and  It  was  necessary  for  the  plaintiff 
to  prove  such  possession  before  he  could  re- 
cover. Subsequent  to  this  decision,  an  act 
of  the  legislature  was  passed,  providing  that 
"the  plea  of  not  guilty  in  ejectment  shall  be 
held  to  admit  the  possession  of  the  defend- 
ant or  in  case  of  an  adverse  claimant  the 
adverse  daim  of  the  defendant  Should  de- 
fendant wish  to  deny  possession,  or  that  be 
claims  adversely,  it  shall  be  done  by  special 
plea."  Section  3,  c.  3244,  Acts  1881.  The  ef- 
fect of  the  plea  of  not  guilty,  which  puts  in 
issue  the  title  to  the  land  In  ctmtroversy, 
standing  alone,  is  to  admit  possession  by  the 
defendant  since  the  passage  of  the  act  men- 
tioned; and  if  the  defendant  deshres  to  de- 
fend on  the  ground  that  he  is  not  In  posses- 
sion, <a,  in  case  of  a  claimant  that  he  does 
not  occupy  adversely,  he  must  do  so  by  spe- 
cial plea.  The  statute  simply  provides  that 
the  plea  of  not  guilty,  unaccompanied  with 
a  special  denial  of  possession,  "shall  be  h^d 
to  admit  the  possession  of  the  defendant  or 
In  case  of  an  adverse  claimant  the  adverse 
claim  of  the  defendant;"  but  authority  is  ex- 
pressly given  the  defendant  to  avoid  the  ef- 
fect of  such  admission  by  specially  pleading 
nonpossession.  The  court  erred  in  restrict- 
ing the  defendant  to  the  plea  of  not  guilty, 
as  the  two  pleas  were  not  inconsistent  and 
tho  defendant  had  a  right  to  have  the  issue 
under  the  special  plea  of  nonpossession  sub- 
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mttted  to  the  Jury.  Aa  this  error  In  the  mak- 
ing up  of  the  Issues  In  the  cause  will  neces- 
sitate a  reversal  of  the  Judgment,  the  sub- 
sequent assignments  of  error  are  not  consid- 
ered by  us. 

For  the  error  pointed  out  the  Judgment  Is 
reversed  tar  farther  proceedings  not  Incon- 
sistent with  this  opinion. 


(13  Fla.  470) 

WINTER  et  «1.  T.  PAYNE. 

(Supreme  Court  of  Florida.    March  27,  1894.) 

DsDiOATioN  or  Btbbbts  bt  Plxt— Dibobiption 
IN  Dbsd. 

1.  Where  the  owner  of  a  tract  of  land 
makes  a  town  plat  of  it,  with  spaces  for  roads 
or  streets  laid  out  thereon,  and  conveys  lots 
with  reference  to,  and  bounded  hv,  such  roads 
or  streets,  he  thereby  dedicates  the  said  roads 
or  streets  to  pnblic  ose,  as  such;  and  the  gran- 
tees in  the  conveyances  acqnire  the  right  to 
have  said  roads  or  streets  kept  open  for  the 
benefit  of  light  and  air,  as  well  as  passageways. 

2.  Where  a  street,  alttiotigh  laid  off  on  a 
town  plat  in  a  certain  course,  is  opened  up  by 
the  owner,  on  the  ground,  in  a  coarse  varying 
from  the  exact  lines  as  indicated  on  the  plat, 
and  the  street,  as  opened  up  on  the  ground,  is 
thrown  open  to  pnblic  use  as  a  street  tiefore 
lots  abutong  on  the  same  are  conveyed  by  the 
owner,  the  descriptions  in  deeds  subsequently 
made,  and  referring  to  the  street  as  a  Iraundary, 
will  relate  to  the  street  as  opened  up  on  the 
ground,  and  used  at  the  time  such  deeds  are 
executed. 

(Syllabus  by  the  C!onrt.> 

Appeal  from  cirenit  court,  Duyal  county; 
James  M.  Baker,  Judge. 

Action  by  Jane  A.  (Payne,  administratrix 
of  W.  h.  Payne,  cgalnst  James  M.  Winter 
and  others.  Judgment  for  plaintiff,  and  de- 
fondants  appeal.    Affirmed. 

W.  B.  Toung,  fttr  appellants.  R.  B.  Archi- 
bald, for  appellee. 

MABKY,  J.  w.  L.  Payne,  appellee's  intes- 
tate, filed  a  bill  in  January,  1887,  against  ap- 
peUanta,  James  M.  Winter,  Robert  H.  Win- 
tor,  Teresa  O.  Sedgwick  and  husband,  Wil- 
liam Sedgwick,  praying  for  a  mandatory  In- 
junction requiring  them  to  remove  a  certain 
obstruction  In  an  alleged  street  mentioned  in 
the  bill. 

Complainant's  case  is  that,  some  25  years 
before  the  filing  of  the  blU,  Miles  Price, 
then  decea,sed,  .vas  tho  owner  of  a  certain 
tract  of  land,  known  as  the  "Winter  Tract," 
situated  at  the  time  of  filing  the  bill  In 
Brooklyn,  a  Bubtvb  of  Jacksonville,  Duval 
county,  Fla.;  that  the  said  Miles  Price,  dur- 
ing the  time  he  owned  said  tract  of  land, 
laid  it  off  Into  lots  and  blocks,  and  at  con- 
venient distances,  as  be  saw  proper,  laid  out 
streets  through  and  across  said  tract  of 
land,  and  named  them,  and  {dedicated  the 
said  streets  to  the  use  of  the  public;  that 
among  the  streets  so  laid  out  and  dedicated 
by  the  said  Price  while  he  was  the  sole 
owner  of  the  land  through  which  th^  run 
was  Duval  street,  which  runs  from  Commer- 
cial street  to  the  St  Johns  river,  between 


blocks  IB  and  21,  as  designated  on  Le  Bar- 
on's map  of  the  city  of  Jaciutf>nville  and  Its 
suburbs.  Further,  that  the  said  Price,  after 
he  had  laid  out  the  Winter  tract,  and  Iiad 
dedicated  Duval  street  to  the  use  of  the  pub- 
lic, as  a  public  street  or  highway  from  Com- 
mercial street  to  the  St  Johns  river,  as  al- 
leged, sold  lots  on  each  side  of  said  street, 
and  in  designating  the  boundary  lines  of 
said  lots,  in  deeds  conveying  them,  bounded 
the  lots  on  the  southeast  side  of  said  street 
by  Duval  street  on  the  east  or  northeast 
and  also  designated  said  street  as  the  west- 
em  boimdary  of  lota  lying  on  the  east  side 
of  tue  same;  that  said  Price  showed  to  the 
purchasers  of  the  lots  on  the  west  side  of 
said  street,  or  to  some  of  them,  at  the  time 
of  purchase,  where  to  put  their  fences  so  as 
to  conform  to  the  west  line  of  said  street, 
and  the  fences  were  located  exactly  as  in- 
dicated by  Price;  that  for  a  period  of  more 
than  20  years  said  stretit  was  open  to  the 
public,  and  used  as  a  public  street  or  high- 
way, after  it  had  been  so  laid  off,  and  dur- 
ing that  time  the  boundaries  were  well  de- 
fined by  fences  on  either  side,  and  its  course 
during  the  whole  of  said  time  had  not  been 
changed;  that  on  the  8th  day  of  June,  1868, 
Miles  Price  sold  and  conveyed  to  James 
Pence  lot  8  In  block  15,  which  lot  is  bounded 
on  the  soutl)  by  the  St  Johns  river  and  on  the 
east  by  said  Duval  street  the  deed  of  convey- 
ance to  Pence  being  attached  as  Exhibit  A 
to  the  bill;  that  Pence  and  wife  conveyed 
said  lot  to  Myra  Mitchell  on  August  24,  1868, 
this  deed  being  attached  as  Exhibit  B;  that 
Myra  Mitchell  and  husband  conveyed  the 
same  lot  to  complainant  W.  L.  Payne  April 
14,  1886,  and  this  deed  is  made  Exhibit  C. 

It  la  further  alleged  that,  at  the  time  com- 
plainant purchased  said  lot  Duval  street 
ran  in  the  same  direction,  and  was  located 
where  It  had  been  laid  off  by  Miles  Price, 
and  the  west  side  of  said  street  was  the 
eastern  boundary  of  his  said  lot,  and  he  had 
no  knowledge  that  it  ever  was  or  would  be 
claimed  that  said  street  was  not  In  its  prop- 
er place;  that  the  land  on  the  east  side  of 
said  Duval  street  is  owned  by  the  defendants 
Jointly,  the  same  having  been  deeded  to 
them  by  Miles  Price;  that  some  time  In 
the  fall  of  1886  said  defendants  wrongfully 
and  unlawfully  moved  their  fence,  which 
ran  along  the  east  side  of  said  street  out 
into,  and  diagonally  across,  said  street,  in 
such  manner  as  to  entirely  cut  off  complain- 
ant from  the  use  of  the  same,  as  indicated 
by  a  plat  attached  as  an  exhibit  to  the  bill. 
The  placing  of  said  fence  across  the  street 
Is  alleged  to  be  a  great  lAlury  to  the  whcde 
neighltorhood,  but  the  greatest  and  more 
special  injury  done  by  the  said  acts  of  the 
defendants  in  obstructing  the  said  streets 
falls  upon  complainant  as  it  deprives  him  of 
the  use  of  said  street  in  front  of  his  said 
lot,  and  if  said  fence  is  allowed  to  remain 
the  Injury  to  him  will  be  irreparable,  and 
the  value  of  his  said  proper^  will  be  greatly 
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lessened,  and  made  comparatively  worth- 
less; also  tbat  the  action  of  defendants  in 
thus  obstructing  the  said  street  was  without 
the  consent,  and  contrary  to  the  wishes,  of 
the  entire  neighborhood,  and  against  the 
protest  of  complainant;  and  that,  since  said 
fence  was  moved  out  into  and  across  said 
street,  the  said  Miles  Price  said  that  defend- 
ants had  no  business  to  do  so,  and  that  the 
fence  was  Just  where  it  ought  to  be  before  it 
was  moved,  and  where  he  authorized  It  to 
be  placed  years  ago.  The  special  prayer  is 
that  defendants  be  required  to  remove  the 
said  obstruction,  and  that  they  be  forever 
enjoined  from  moving  the  fence  out  Into 
said  street,  or  from  putting  any  obstruction 
across  or  in  the  same. 

A  demurrer  to  the  bill,  on  the  ground  that 
it  did  not  make  such  a  case  as  entitled 
complainant  to  any  relief  in  equity,  was  over- 
ruled, and  defendants  answered.  The  an- 
swer admits  that  Miles  Price  owned  the 
Wintor  tract  of  land,  and  that  diulng  his 
ownwship  he  laid  the  same  off  into  lots  and 
blocks,  and  had  a  plat  made.  It  is  alleged 
that  the  plat  so  made  was  recorded  in  the 
public  records  of  Duval  county,  in  Book  P, 
p.  379,  and  that  it  was  the  map  used  by 
Miles  Price  in  his  lifetime,  and  by  which 
he  sold  aU  the  lots  sold  by  him  in  Brooklyn, 
and  is  the  one  referred  to  in  the  deeds  of 
Pence,  Mitchell,  and  complainant,  W.  L. 
Payne,  and  made  exhibits  to  the  bill.  A 
copy  of  the  map  is  made  an  exhibit  to  the 
answer.  It  is  admitted  that  among  the 
streets  laid  out  on  the  map  is  Duval  street, 
and  that  it  runs  between  blocks  15  and 
21,  from  Commercial  street  to  St  Johns  river; 
but  it  is  alleged  that  said  street  runs  as  is 
designated  upon  said  map  as  recorded,  and 
it  is  denied  tbat  it  runs  according  to  Le 
Baron's  map,  which,  it  is  alleged,  was  not 
made  until  1885.  The  allegations  of  the  bill 
in  reference  to  platting  the  Winter  tract, 
the  dedication  of  Duval  street  to  the  use  of 
the  public,  the  sale  of  lots  on  said  street 
by  Price,  and  the  designation  of  the  boundary 
lines  of  the  lots  sold  as  alleged,  are  ad- 
mitted; but  it  is  alleged  that,  in  each  of  the 
deeds  so  made.  Price  referred  to  the  map 
as  recorded,  and  that  he  sold  the  said  lots, 
and  bounded  them,  as  laid  out  on  said  map, 
and  used  no  other  map  in  making  sales  of 
said  lots.  On  information  and  belief,  it  is 
denied  that  Price  indicated  to  complainant 
or  his  grantors  the  line  of  fence  as  located 
by  them;  but  he  at  all  times  maintained 
that  the  fence  was  not  where  it  should  be, 
or  where  he  told  them  to  put  it,  and  he 
always  maintained  that  Duval  street  as  laid 
down  on  the  map  used  by  him  in  bis  lifetime, 
and  recorded  as  aforesaid,  indicated  the  true 
lines  of  said  street,  and  that  said  map  in- 
dicated correctly  where  said  fence  should  be 
placed.  The  sale  to  Pence,  and  from  Pence 
to  Mitchell,  and  from  Mitchdl  to  complain- 
ant, Payne,  are  admitted;  but  it  is  alleged 
that  they  bought  said  lot  as  laid  out  upon 


said  map,  and  with  the  boundaries  thereto 
as  therein  defined.  It  is  denied  that  the 
said  Duval  street  ran  in  the  same  direction, 
and  was  located  in  the  same  place,  when 
complainant  purchased  said  lot  8,  as  said 
street  was  laid  out  by  Miles  Price  when 
platted  by  him.  Defendants  allege  that  they 
are  the  owners  of  the  land  on  the  east  side 
of  said  Duval  street;  that  Teresa  O.  Sedg- 
wick is  owner  of  part  of  the  premises  on 
the  east  side  of  said  street  during  her  nat- 
ural  life,  with  reversion  to  her  sons,  James 
M.  and  Robert  H.  Winter,  aged  27  and  24 
years,  respectively,  and  part  of  said  land 
was  deeded  to  the  said  James  M.  and  Robert 
H.  Winter  In  the  fall  of  1886,  as  shown 
by  deed  from  Miles  Price  and  wife,  a 
copy  of  which  is  made  an  exhibit  to  the 
bill;  that  after  the  last-named  purchase  from 
Price,  and  upon  consultation  with  him,  they 
fenced  in  the  land  they  bought,  and  em- 
ployed the  county-  surveyor  to  run  their  west 
line  in  accordance  with  their  deeds  and  the 
plat  of  said  Price,  and  after  the  surv^  of 
the  county  surveyor  they  placed  their  fence 
on  the  line  indicated  by  him  as  the  correct 
east  line  of  Duval  street,  and  the  fence  was 
then  located  on  the  line  so  laid  out  by  said 
county  surveyor.  It  is  denied  that  said 
fence  is  across  the  street,  or  in  the  street, 
or  causes  any  obstruction  to  the  same,  but 
is  upon  the  correct  east  line  of  Duval  street, 
and  tbat,  if  any  obstruction  exists  in  said 
street,  it  is  caused  by  the  act  of  complain- 
ant. In  putting  his  fence  forming  the  west 
line  of  Duyal  street  in  the  wrong  place. 
Upon  information  and  belief.  It  Is  denied 
that  Miles  Price  said  that  defendants  had 
no  business  to  move  their  fence  out,  and 
that  the  fence  was  just  where  it  onght  to 
be  before  it  was  moved,  and  where  he  aa- 
thorlzed  it  to  be  placed  years  ago.  It  is 
alleged  that,  when  spoken  to  In  reference 
to  the  removal  of  said  fence.  Miles  Price  said 
that  the  fence  was  never  on  the  right  line, 
and  that  the  place  where  it  had  been  put 
was  the  proper  place,  and  in  accordance  with 
the  map  by  which  he  had  sold  all  the  lots 
on  said  street  Further,  that  said  Duval 
street  was  not  much  used  by  the  public,  and 
no  particular  attention  had  ever  been  paid  to 
the  exact  line  bounding  said  street  from 
Commercial  street  to  the  St  Johns  river,  and 
during  these  years  James  M.  and  Robert  H. 
Winter  were  infants,  and  had  no  present 
interest  in  said  premises,  thebr  interest  being 
reversionary,  to  take  effect  upon  the  death 
of  their  mother;  but  upon  examination,  find- 
ing that  the  fence  forming  their  westorn 
boimdary  was  not  on  the  ccnrect  line  ac- 
cording to  their  deed  and  said  map,  and 
upon  a  Bin-vey  of  the  correct  line  by  the 
county  surveyor,  they  put  their  fence  upon 
said  line,  and  that  it  is  not  in  or  across 
said  street 

After  replication  filed  and  testimony  taken, 
the  court  decreed  in  favor  of  complainant, 
and  that  defendants  be  perpetually  restrained 
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from  keeping  and  maintaining  any  fence  or 
otber  obstruction  upon  or  across  the  eald 
DuTal  street,  as  the  same  had  been  used  and 
defined  during  the  past  15  or  20  years,  and 
that  they  be  restrained  from  building  or 
placing  any  fence  Inclosing  their  land  de- 
scribed In  the  bill  upon  the  southwest  side, 
fronting  on  Duval  street,  outside  of  or  be- 
yond where  the  fence  had  been  located  before 
Its  remoral  by  defendants,  In  the  fall  of 
1886. 

Aftor  the  decree  was  rendered,  W.  L.  Payne 
died,  and  the  suit  was  revived  In  the  name 
of  bis  adminlstratrtz,  and  an  appeal  taken 
from  the  decree  entered. 

Counsel  for  appellants  Insists  that  the  tes- 
timony does  not  sustain  the  decree,  and  this 
la  the  only  question  presented  for  our  con- 
sideration. In  disposing  of  the  case,  we  will 
confine  ourselves  to  the  question  presented. 

As  shown  by  the  pleadings  before  us, 
Miles  Price  owned  the  Winter  tract  of  land, 
subsequently  called  Brooklyn,— a  suburb  of 
the  city  of  Jacksonville,— and  laid  It  otf  Into 
lots  and  streets.  A  map  of  Brooklyn,  with 
a  recital  on  It  that  It  was  drawn  for  Miles 
Prlqe,  was  filed  with  the  clerk  of  the  circuit 
court  tat  Duval  county,  and  recorded  by 
him,  on  the  ISth  day  of  Decemtter,  1868. 
Duval  street  is  plainly  delineated  on  this 
map,  and  the  figures  "33"  are  marked  In  it 
On  the  8th  day  of  June,  1868,  Price  and  wife 
sold  and  conveyed  to  James  Pence  a  lot  or 
parcel  of  land  situated  in  Duval  county, 
Fla.,  and  described  as  follows,  viz.:  "Being 
a  port  of  the  tract  of  land  situated  near  the 
western  end  of  the  city  of  Jacksonville, 
known  as  the  'Winter  Tract,'  and  upon  the 
plan  or  map  of  said  tract  as  lot  number  (8) 
eight  in  square  numb»'  (ISt  fifteen,  and 
bounded  as  follows,  to  wit:  On  the  south  by 
the  river  St  Johns,  on  the  east  by  Duval 
street,  on  the  north  by  lot  number  (1)  one, 
and  on  the  west  by  lot  number  (7)  seven, 
all  in  the  aforesaid  square  numbor  (15)  fif- 
teen, and  measuring  from  north  to  south 
one  hundred  and  thirty-three  (133)  feet,  more 
or  less,  and  from  east  to  west  one  hundred 
and  five  feet"  Pence  subsequently  sold 
and  conveyed  this  lot  by  the  same  descrip- 
tion to  Myra  MitcheU,  and  In  April,  18S6> 
Myra  Mitchell  and  husband  conveyed  It  by 
the  same  description  to  William  L.  Payne, 
who  filed  the  bill  In  this  case.  The  deed 
to  Pence  was  executed  some  six  months  be- 
fore the  map  of  Brooklyn,  referred  to,  was 
filed;  but  the  description  of  the  lot  con- 
veyed refers  to  the  map  of  the  Winter 
tract  and  the  lot  is  bounded  on  the  east  by 
Duval  street  The  testimony  of  C.  C.  Col- 
lins shows  that  the  map  of  Brooklyn,  as 
recorded,  was  the  one  used  by  Miles  Price 
In  selling  lots  owned  by  him  in  that  locality. 
It  also  appears  from  the  evidence  that  be- 
fore the  conveyance  to  Pence  a  street  known 
as  "Duval  Street"  extending  through  the 
Winter  tract  was  in  use  by  the  public,  and 
that  a  house  and  fence  had  been  constructed 


on  the  Pence  lot  west  of  this  street  The 
fence,  it  appears,  ran  Immediately  west  of 
the  street,  and  parallel  with  It  This  Is  a 
sufilcient  showing  that  Price  dedicated  the 
said  street  as  a  public  highway.  Where  the 
owner  of  a  tract  of  land  makes  a  town  plat 
of  It  with  spaces  indicating  the  dedication 
of  roads  or  streets,  and  conveys  lots  with 
reference  to,  and  bounded  by,  said  roads  or 
streets,  be  thereby  dedicates  them  to  public 
use;  and  the  grantees  in  such  deeds  acquire 
the  right  to  have  them  kept  open  in  front 
of  their  lots  for  the  benefit  of  light  and  air, 
as  well  as  a  passageway.  Kittle  v.  Pfelf- 
fer,  22  CaL  485;  Rowan  v.  Town  of  Port- 
land, 8  B.  Mon.  222;  Livingston  v.  Mayor 
of  New  Tork,  8  Wend.  85;  Davis  v.  Judge, 
46  Vt  666;  2  Walt  Act  &  Def.  712,  8  6; 
Guthrie  V.  Town  of  New  Haven,  31  Conn. 
308.  It  is  not  questioned  by  either  party 
that  Duval  street  was  dedicated  by  Price 
to  the  public  as  a  street  but  the  contention 
arises  over  the  proper  location  of  the  street 
Appellants  Insist  that  Duval  street  runs  at 
rig^t  angles  with  Commercial  street  from 
the  latter  to  the  St  Johns  river,  and  that 
according  to  this  course  the  fence  In  question 
would  not  be  in  the  street  Before  building 
this  fence,  which  extends  diagonally  across 
Duval  street  aa  It  had  been  used  for  many 
years  prior  thereto,  appellants  had  the  coun- 
ty surveyor  to  run  out  Duval  street  accord- 
ing to  the  recorded  map  of  Brooklyn,  and  by 
this  survey  the  fence  would  not  be  In  the 
street  For  appellee,  it  is  contended  that 
long  before  the  Winters  purchased,  Duval 
street  had  been  laid  out  with  a  well-defined 
course  from  Commercial  street  to  the  St 
Johns  river,  and,  as  laid  out,  had  been-  dedi- 
cated to  the  public  by  Miles  Price,  and  it  had 
also,  during  said  time,  been  recognized  and 
used  by  the  public  and  the  adjoining  lot 
owners  as  a  public  street  and  that  the 
tem»  erected  by  appellants  extended  di- 
agonally across  said  street  as  thus  laid  out 
and  dedicated.  The  decree,  on  the  testi- 
mony, was  in  favor  of  complainant  below, 
and  our  conclusion  is  that  It  must  be  af- 
firmed. It  may  be  admitted  that  where  an 
owner,  by  a  town  plat  lays  off  a  tract  of 
land  into  lots  boimded  by  streets,  and  sells 
the  lots  by  descriptions  bounding  on  the 
streets.  In  the  absence  of  any  opening  or 
tracing  of  the  street  on  the  groimd  before 
deeds  made,  the  plat  will  control  the  course 
of  the  street  But,  while  this  proposition 
may  be  correct  it  Is  also  true  that  where 
a  deed  calls  for  a  line  of  a  street  as  a  monu- 
ment the  line  of  the  street  as  it  is  opened 
and  built  upon  at  the  time,  will  be  held  to 
be  the  line  Intended.  De  Veney  v.  Gal- 
lagher, 20  N.  J.  Eq.  33;  Haring  v.  Van 
Houten,  22  N.  J.  Law,  61;  Jackson  v.  Per- 
rine,  86  N.  J.  Law,  137;  O'Brien  v.  King, 
49  N.  J.  Law,  79,  7  Atl.  34;  Teb- 
betts  V.  Estes,  52  Me.  566;  Water-Power 
Co.  V.  Tibbetts,  31  Conn.  165;  Fishar  v. 
Bennehoff,  121  IlL  426,  13  N.  B.  160;   Ang. 
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&  D.  Hlghw.  i  149.  The  application  of  this 
rule  to  the  testimony  before  us  will  result 
In  the  affirmance  of  the  decree.  In  1868, 
Price  sold  to  Pence  lot  8  in  block  15,  bounded 
on  the  east  by  Duyal  street;  and  in  1871 
it  appears  that  Price  sold  all  the  land  north 
of  the  Pence  lot  to  Commercial  street,  and 
bounded  on  the  east  by  Duval  street,  to 
William  A.  Jones,  who  located  bis  west 
fence  along  Duval  street,  as  directed  by 
Price.  The  fence  erected  by  Jones  connect- 
ed south  on  Duval  street  with  the  fence  in 
front  of  the  Pence  lot,  and  In  line  with  it 
The  two  fences  mentioned  wen  parallel 
with,  and  along  the  entire  west  side  of, 
Duval  street,  from  Commercial  street  to  the 
river,  as  it  had  been  used  by  the  pul)lic  cear- 
talnly  since  1867,  a  period  antedating  the 
conveyance  to  Pence.  Price  gave  specific 
directions  where  Jones  should  locate  his 
west  fence  with  reference  to  Duval  street, 
and  informed  Jones  that  this  street  was  lo- 
cated where  it  should  be.  A  wharf  was 
located  at  the  foot  of  Duval  street,  and  It 
is  certain  that  the  public  used  it  as  a  public 
road  going  to  and  from  the  wharf  befwe 
Price  sold  any  lots  bordering  on  it 

Price  made  two  deeds  to  the  Winters.  The 
first  was  made  on  the  26th  day  of  February, 
1876,  to  Teresa  O.  Winter  (now  Sedgwick), 
and  the  second  one  was  made  to  James  M. 
and  Robe-t  H.  Winter  on  the  10th  day  of 
July,  1886,  a  short  time  befwe  the  fence  in 
question  was  »ected.  At  the  time  of  the 
conveyance  to  Mrs.  Winter,  as  appears  from 
what  has  been  stated.  Price  had  sold  all  the 
abutting  lots  on  the  west  side  of  Duval 
street,  and  this  side  of  that  street  was  then 
used,'  and,  as  it  bad  been  -used  for  a  long 
time  prior  thereto,  was  bounded  by  a  fence. 
The  property  conveyed  to  the  Winters  is 
situated  on  the  east  side  of  Duval  street; 
and  it  is  shown,  we  think,  that,  at  the  time 
of  the  first  conveyance  to  Mrs.  Winter,  Du- 
val street  from  Commercial  street  to  the 
river,  was  op^ied  and  built  upon  as  a  pub- 
lic street  of  the  dimensions  and  shape  as 
claimed  by  complainant  The  house  on  the 
Pence  lot,  as  shown  by  the  testimony  of  the 
county  surveyor,  would  be  in  the  street  bs 
laid  out  by  him  at  the  request  of  appellants; 
and  yet  this  house  was  built  as  it  appears, 
before  the  map  was  filed.  Certainly,  Pence 
bought  his  lot  before  the  map  was  filed.  The 
street,  as  actually  laid  off  on  the  ground, 
and  opened  up,  will  control,  and  the  de- 
scriptions in  deeds  referring  to  streets  wiU 
relate  to  the  streets  as  thus  located.  We 
do  not  mean,  of  course,  that  after  an  owner 
has  platted  a  tract  of  land,  and  conveyed 
lots  according  to  such  plat  he  can  there- 
after change  the  location  of  streets  dedicated 
on  the  plat  to  the  detriment  of  purchasers. 
But  where  a  street  although  laid  off  cm  a 
plat,  is  opened  up  and  laid  off  on  the  ground 
by  the  owner  in  a  cMtain  course,  it  will  be 
deemed  the  street  referred  to  in  deeds  bound- 
ing lots  thereon.     Before  Price  conveyed  any 


lots  on  Duval  street,  it  ran  where  complain- 
ant contended  that  it  did;  and  the  deeds 
subsequently  made  to  appellants,  describing 
lots  bounded  on  Duval  street,  had  reference, 
we  think,  to  the  street  as  located  at  the 
time  of  the  execution  of  such  deeds.  The 
right  to  maintain  the  street  as  claimed  by 
complainant  does  not  rest  on  prescription, 
as  insisted  cm,  by  counsel  for  appellee.  The 
complainant's  case  rests  upon  a  dedication 
of  the  street  by  Miles  Price,  the  owner,  and 
not  upon  a  prescriptive  right  by  user,  and 
hence  it  is  not  necessary  to  discuss  what  are 
the  essentials  of  such  a  right 

There  is  consido'able  testimony  in  the  rec- 
ord as  to  what  Price  said  about  the  location 
of  the  street  after  tlie  fence  had  been  erected 
across  it  in  1886.  Objections  were  noted  to 
this  testimony  before  the  master,  but  it  does 
not  appear  that  such  objections  were  urged 
or  insisted  on  before  the  chancellor  at  or 
before  the  trial.  Counsel  for  appellants  in- 
sists that  this  testimony  is  incompetent,  as 
Price  had  no  right  to  bind  them  by  ills  de- 
clfirations  after  their  rights  were  acquired. 
In  reaching  the  conclusion  we  have,  no  im- 
portance has  been  given  to  the  recent  state- 
ments of  Price  in  reference  to  the  location 
of  the  street;  but  what  he  did  and  said  in 
reference  to  the  location  of  the  street  while 
he  was  the  owner,  and  before  conveying  to 
the  Winters,  has  l>een  condId»ed. 

In  disposing  of  the  case  on  the  point  pre- 
sented, we  liave  treated— as  counsel  for  ap- 
pellants has  done— the  remedy  as  being 
proper. 

The  decree  must  be  atOrmed,  and  It  is  so 
ordered. 


(33  ria.  4as) 

COLLINS  v.  STATE. 

(Supreme  Court  of  Florida.    April  24,  1894.) 

Crimikal  Law  —  Tihe  of  Sciko  out  Writs  op 
Error— BANKitio  —  Spboiai.  and  Gbnerai.  Da- 
P08IT8— UgB  OF  Deposits— Crimikal  Iiiabilitt. 

1.  The  purpose  of  Bection  2972,  Rev.  St, 
providing  that  writs  of  error  in  criminal  caaes 
shall  be  issued  and  made  returnable  as  the  like 
writs  in  civil  cases,  was  not  to  adopt  for  crim- 
inal cases  the  period  of  limitation  prescribed  hj 
section  1271,  Id.,  for  the  soing  out  of  such 
writs  in  civil  cases.  The  former  section  intend- 
ed only  to  provide  that  the  mode  and  maimer 
in  which  such  writs  are  issued  and  made  re- 
turnable shall  l>e  the  same,  in  both  civil  and 
criminal  cases,  as  is  provided  for  by  section 
1270,  Id.  There  is  not  now,  and  has  never 
been,  any  limitation  of  time  within  which  writs 
of  error  to  this  court  from  judgments  of  the  cir- 
cuit courts  can  be  sued  out  in  criminal  cases. 

2.  Deposits  bj  the  customers  or  clients  of 
a  commercial  bank  therewith  are  of  two  classes, 
viz.  special  or  specific,  and  general.  When  the 
identical  money  or  other  thing  deposited  is  to 
be  restored,  or  is  given  to  the  bank  for  some 
specified  and  particular  purpose,  as  to  pay  a 
certain  note  or  other  indebtedness,  or  is  re- 
ceived by  the  bank  as  a  collecting  agent,  such 
coUectioD  to  l>e  retnitted,  such  deposits  are  spe- 
cial or  specific,  and  the  property  in  the  deposit 
remains  in  the  depositor.  The  bank  in  such 
cases  becomes  the  bailee,  trustee,  or  agent  for 
the  depositor.  General  deposits  in  a  commer^ 
cial  iMink  comprise  all  moneys  that  are  simply 


Digitized  by 


Google 


Fla.) 


COLLINS  e.  STATE. 


215 


deiMSited  therewltli  on  account  of  the  depositor, 
without  being  complicated  by  any  other  transac* 
tion  than  that  of  the  depositing  and  withdraw- 
ing of  tho  moneys  by  the  customers  from  time  to 
time.  Such  a  deposit  transfers  the  ownership 
of  the  money  to  the  banit,  and  the  relationship 
with  reference  thereto,  as  between  the  bank 
and  the  depositor,  is  simply  that  of  debtor  and 
creditor  at  common  law.  The  original  and 
every  subsequent  general  deposit  is,  in  strict 
legal  effect,  a  loan  By  the  customer  to  the  bank. 

3.  Section  27,  p.  362,  McClel.  Dig.,  that  in- 
hibits the  use,  concealment,  or  willful  with- 
holding by  any  banlcer  of  the  money  or  prop- 
erty of  another  that  may  have  been  received  by 
such  banker  on  deposit,  was  not  intended  to  an- 
nul the  rules  of  law  fixing  the  status  between 
bankers  and  their  customers,  or  to  prohibit  the 
use  in  his  business  by  the  banker,  in  a  legiti- 
mate way,  of  moneys  deposited  generally  with 
him,  and  for  which  he  becomes  the  debtor  of 
the  depositor.  When  the  banker  uses  the  mon- 
eys deposited  generally  with  him  by  his  cus- 
tomers, and  for  which  he  becomes  the  debtor 
of  such  patrons,  in  his  legitimate  business,  his 
subsequent  failure  or  inability  to  repay  the 
amonnts  of  such  indebtedness,  brought  about 
by  legitimate  but  injudicious  speculations, 
loans,  or  investments,  without  other  fault  upon 
his  port  than  want  of  good  judgment,  energy, 
or  enterprise,  he  cannot  be  reached  criminally 
under  this  statute.  The  purpose  of  this  statute 
was  not  to  interfere  with  the  well-settled  right 
on  the  part  of  the  banker  to  deal  with  his  gen- 
eral deposits  as  though  they  were  his  own,  but 
was  intended  to  prohibit  and  prescribe  punish- 
ment for  the  use,  concealment,  or  willful  with- 
holding by  the  individual  or  private  banker  of 
any  money  or  property  that  may  have  been  de- 
posited with  him  as  a  special  or  specific  deposit 
under  such  circumstances  as  will  continue  the 
ownership  of  the  deposit  in  the  depositor,  and 
that  constitute  the  banker  the  bailee,  agent,  or 
trustee  thereof  for  the  depositor. 

4.  Under  said  section  27  of  the  statute,  the 
ofilcer,  agent,  clerk,  or  servant  of  any  incorpo- 
rated company,  or  the  clerk,  agent,  or  servant 
of  any  private  person  or  copartnership,  or  the 
officer  of  any  incorporated  bank,  cannot  be 
reached  for  the  wrongful  use  or  conversion  of 
the  property  either  of  his  corporation  or  em- 
ployer, or  of  property  that  his  corporation  or 
employer  holds  in  special  deposit  as  bailee, 
trustee,  or  agent;  sections  28,  28,  p.  362,  Mc- 
Cld.  Dig.,  bMig  particularly  applicable  to  them. 

(Syllabus  by  the  Coort) 

Error  to  drcalt  court,  C!olmnbta  comity; 
John  F.  White,  Judge. 

Noyes  S.  Ck>llins  was  convl.Tted  of  embez- 
zlement, and  brings  error.    Reversed. 

R.  W.  &  W.  M.  Davis,  B.  Putnam  Calhoun, 
Blackwell  &  Reese,  and  W.  M.  lyes,  for 
plaintiff  Id  error.  William  B.  Lamar,  Atty. 
Gen.,  for  the  State. 


TAYLOR,  J.  The  writ  of  error  In  this 
cause  wa6  applied  for  and  issued  after  the 
lapse  of  six  months  from  the  Judgment  of 
conviction  from  whlcb  It  was  taken.  Upon 
a  motion  to  dismiss  before  this  court  on  be- 
half of  the  state,  It  was  contended  that,  rm- 
der  section  2972  of  the  Revised  Statutes,  that 
provides  as  follows:  "Writs  of  error  in  crim- 
inal cases  shall  Issue  as  of  right,  and  shall 
be  Issued  and  made  returnable  as  the  like 
writs  in  civil  cases,"— the  writ  should  be  dis- 
missed because  it  was  not  sued  out  and  tak- 
en within  six  months,  that  being  the  time 
limited  by  section  1271  of  the  Revised  Stat- 


utes within  which  sncli  writs  can  be  sned  oat 
in  civil  actions.  The  motion  was  denied,  the 
court  being  satisfied  that  the  said  sectlMi 
2972  of  the  Revised  Statutes  intended  to  pro- 
vide, as  Its  language  expresses,  only  for  the 
mode  and  manner  in  which  sucb  vrrits  in 
criminal  cases  shall  be  issued  and  made  re> 
tumable,  viz.  in  the  same  manner  as  the  like 
writs  are  issued  and  made  returnable  in  civil 
cases,  as  provided  for  in  section  1270  of  the 
Revised  Statutes;  and  that  it  was  not  intend- 
ed thereby  to  adopt  the  po-iod  of  limitation 
provided  by  section  1271  for  the  suing  out  of 
such  writs  in  dvll  actions,  w  any  period  of 
limitation  whatever.  Said  section  1271  does 
not  tmdertake  to  prescribe  the  mode  or  man- 
ner of  issuing  sucb  writs  In  civil  cases,  or  for 
their  return,  but  is  an  Independent  section, 
prescribing  a  period  of  limitation  alone  in 
which  such  writs  can  be  sued  out  in  dvll 
causes,  and  Is  not  applicable  to  like  writs  in 
criminal  cases.  There  is  not  now,  and  has 
never  been,  any  limitation  of  time  within 
which  writs  of  error  to  this  court  from  Judg- 
ments of  the  circuit  courts  in  criminal  cases 
can  be  sued  out. 

Xoyes  S.  Collins,  the  plaintiff  in  eetor,  was 
indicted  at  the  spring  term,  A.  D.  1892,  of 
the  circuit  coiu-t  of  Columbia  county,  as  fol- 
lows, omitting  the  formal  introductory  part 
of  the  Indictment:  "That  N.  S.  Collina,  late 
of  said  county,  laborer,  on  the  8th  day  of  Ju- 
ly, A.  D.  1891,  at  and  in  the  county,  clrcoit, 
and  state  aforesaid,  being  then  and  there  a 
banker,  to  wit,  the  president  of  the  Lake 
City  Bank,  In  said  county  and  state,  did  then 
and  there  receive  on  deposit  money,  to  wit, 
the  sum  of  forty-three  dollars  and  fifty  cents, 
belonging  to  another,  to  wit,  to  William 
Watts  and  J.  S.  Taylor,  partners  at  that  time 
doing  business  under  the  firm  name  and  style 
of  Watts  &  Taylor,  and  did  then  and  there 
use,  conceal,  and  willfully  withhold  the  same 
from  the  said  Watts  &  Taylw,  so  as  to  prove 
a  defaulter  therein,  and  did  then  and  there 
become  a  defaulter  therein,  contrary  to  the 
form  of  the  statutes- in  such  cases  made  and 
provided." 

Under  this  indictment  the  defendant  was 
tried  at  the  spring  term  of  the  court,  A  D. 
1893,  and  convicted,  and,  upon  the  overruling 
of  his  motions  in  arrest  of  Judgment  and  for 
a  new  trial,  was  sentenced  to  imprisonment 
in  the  county  jail  of  Columbia  county  tot  a 
period  of  six  months,  and  from  such  Judg- 
m«it  takes  error  here. 

From  the  evidence  furnished  us  in  the  rec- 
ord It  becomes  apparent  that  the  Indictment 
was  framed,  and  that  the  trial  and  convic- 
tion of  the  defendant  were  had,  upon  an  en- 
tire misconception  of  the  law  applicable  to 
the  relations  existing  between  bankers  and 
their  depositors,  and  of  the  scope,  purpose, 
and  Intent  of  our  statutes  relative  to  the 
crime  of  embezzlement  or  misappropriation 
of  moneys  by  persons  doing  the  business  of 
bankers;  and  it  therefore  becomes  unneces- 
sary for  US  to  discuss  the  particular  errors 
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assigned,  since  none  of  fhem  point  out  spe- 
cifically the  errors  of  the  conviction  had. 
The  evidence,  in  full,  was  as  follows:  W. 
P.  Watts,  for  the  state,  testified  that  he  re- 
sided in  Lake  City,  C!olumbia  county,  Fla., 
In  the  year  1S91,  and  was  a  depositor  in  the 
Ijoke  City  Bank,  as  a  member  of  the  firm  of 
Watts  &  C!o.  "This  firm  was  composed  of 
myself  and  J.  S.  Taylor.  The  firm  was  ad- 
vertised as  W.  F.  Watts  &  Co.;  that  was  the 
style  of  the  firm.  We  had  it  on  cards  and 
letterheads  and  papers.  There  was  no  other 
firm  in  town  composed  of  W.  F.  Watts  and 
J.  S.  Taylor.  I  do  not  know  that  It  was 
known  to  N.  S.  Collins  that  J.  S.  Taylor  was 
the  member  of  the  company.  He  was  gen- 
erally known  as  such.  I  made  the  dei)ostt 
of  $43.50  in  person  in  the  Lake  City  Bank  in 
the  name  of  W.  F.  Watts  &  Co.,  between  1 
and  2  o'clock  on  the  day  the  bank  closed, 
which  was  the  80i  day  of  July,  1891.  The 
bank  closed  at  2  p.  m.,  and  never  opened 
again.  It  was  nearer  2  o'clock  than  1  o'clock 
when  I  made  the  deposit  I  made  out  a 
slip  or  ticket  of  the  deposit,  and  handed  it 
to  Mr.  Collins,  who  received  It  at  the  win- 
dow. The  ticket  Is  In  my  handwriting.  The 
ticket  which  is  read  in  evidence  I  Identify  as 
the  one  I  made  out  and  handed  to  N.  S.  Col- 
lins. I  left  my  bank  book  at  the  bank  after- 
wards, and  got  it  a  day  or  two  afterwards,— 
after  the  bank  failed,— and  in  It  I  found  en- 
tered to  my  credit  $43.50,  July  8,  1891.  My 
balance  when  the  bank  failed  I  found  to  be 
$104.83,-1  mean  due  W.  F.  Watts  &  Co." 
The  deposit  slip  testified  about  Is  as  follows: 
"Deposited  In  the  Lake  City  Bank,  by  W. 
P.  Watts  &  Co.,  Jtdy  8th,  1891:  bank  notes, 

20  dollars,  cents;   gold,  ;   sliver, 

-:    $43.50."     The  entries 


23.50;    checks, 
In  the  bank  book  testified  about  are  as  fol- 
lows: 

"Lake  City  Bank,  Lake  City,  Fla.,  In  account 
with  W.  P.  Watts  &  Co.,  Dr.  Lake  City 
Bank  In  account  with  W.  P.  Watts  &  Co. 

1891    July  6 $  55  00 

Jttly8 ; 43  50 

To  balance 59  70 


$158  20 
Balance    $104  83 


Cr. 


July  6 $  10  00 

July  7,  $4.37,  J39.00 43  37 

July  10,  '91.    Balance 104  83 

$158  20 
"I  did  not  make  demand  for  my  money 
until  some  time  after  the  bank  failed.  I 
made  demand  of  N.  S.  Collins.  He  replied 
that  he  had  nothing  to  do  with  It,  as  the 
bank  was  in  the  hands  of  Capt.  A.  B.  Hagen 
as  receiver.  This  was  In  Columbia  county, 
Florida.  I  have  never  been  paid  my 
money."  A.  B.  Hagen,  for  the  state,  tes- 
tified as  follows:  "I  was  duly  appointed 
receiver  of  the  Lake  City  Bank  several  days 
after  its  failure.  I  did  not  find  in  the  bank 
sufficient  funds  to  pay  the  ladebtednesa  of 


the  bank.  I  was  In  the  bank  on  the  Sth  day 
of  July,  1891,— the  day  It  closed,— between  12 
and  2  o'clock.  I  was  there  to  Inquire  about 
a  collection  of  Sharp  &  Perkins.  While 
there  some  person  came  In  to  draw  some 
money.  It  was  Miss  Annie  Porter.  She 
was  offered  silver.  She  objected  to  taking 
It  in  silver;  said,  'No.'  Mr.  Collins  said: 
'You  had  better  let  me  send  it  home  to  you.' 
She  still  insisted  on  having  her  money,  and 
said  she  would  stay  tiU  she  got  it  Mr.  Col- 
lins said  he  would  go  to  Mr.  Porter's  store 
and  get  some  currency.  I  left  Miss  Porter 
in  the  bank,  and  did  not  see  whether  Mr. 
Collins  came  back  or  not  When  I  took 
charge  of  the  bank  as  receiver  there  was 
$171.06,  only.  In  money  in  the  bank.  Mr. 
Collins  was  present  at  different  times.  I 
cannot  now  recall  all  that  Mr.  Collins  said 
and  did.  Cannot  say  that  he  admitted  any- 
thing about  the  liabilities  of  the  bank.  Can- 
not say  that  he  admitted  anything  about  the 
deposits,  or  admitted  anything  specially.  He 
was  about  there.  I  knew  of  parties  making 
deposits  in  the  bank  the  day  it  failed.  Col- 
lins did  not  tell  me  that  the  bonk  would 
close  that  day."  James  B.  Young,  for  the 
state,  testified  as  follows:  "I  knew  the  11a- 
bilities  of  the  Lake  City  Bank  by  the  books. 
The  bank  closed  Its  doors  and  refused  to  do 
further  business  on  the  8th  of  July,  189L  I 
don't  know  any  one  who  was  paid  since  the 
doors  closed.  I  was  never  in  charge  of  the 
bank.  I  was  vice  president  of  the  bank  and 
one  of  its  directors.  Mr.  Collins  managed 
the  bank,  and  was  its  president.  Thomas 
J,  McNeill  was  cashier.  Deposits  were  re- 
ceived in  the  bank  up  to  the  time  it  closed. 
I  live  In  Lake  City.  After  the  bank  closed, 
Mr.  Collins  called  on  me  that  night,  and  told 
me  the  bank  would  not  open  in  the  morning. 
Mr.  Collins  never  called  on  me  at  any  time 
for  an  assessment  as  a  stockholder.  My 
place  of  business  is  about  300  yards  from  the 
bank,  and  I  passed  there  daily.  I  went  In- 
to the  bank  at  times,  and  asked  questions. 
Never  been  refused  access  to  the  books  by 
Mr.  Collins  nor  any  one  else  before  the  bank 
closed.  There  was  a  meeting  of  the  board 
of  directors  of  the  bank  In  April,  1891.  Do 
not  know  how  often  the  board  of  directors 
met  Do  not  know  how  often  the  by-laws 
required  them  to  meet  I  had  implicit  con- 
fidence In  Noyes  S.  Collins,  and  left  it  all  to 
him.  CoUins  told  me  the  bank  could  run 
through  the  summer  without  any  more 
money.  I  went  with  John  V.  Brown,  who 
was  a  stockholder,  in  April,  1891,  who  asked 
N.  S.  Collins  if  he  needed  any  more  money, 
and  he  said  not  I  held  $10,000  stock,  and 
paid  In  $2,000;  Brown  $10,000,  paid  In  $3,000: 
Edge  and  Bigelow  each  held  $2,500  stock,  on 
which  they  paid  nothing.  Mr.  Collins  then 
said  there  was  due  from  other  banks  to  the 
Lake  City  Bank  about  $47,000,  which  I 
understood  to  be  assets.  He  said  the  bank 
was  in  good  condition;  had  been  hard  up, 
bat  was  in  better  condition  than  ever;   had 
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more  money.  He  never  asked  me  for  any 
payment  of  any  assessment  on  stock,  or  to 
pay  in  any  money  as  a  stockholder,  nor  to 
caU  a  meeting  of  directors."  W.  r.  Watts, 
recalled  for  the  state,  testified  further  as  fol- 
lows: "I  deposited  $43.50  in  the  bank,  of 
the  value  of  $43.50,-^23.50  In  sUver,  and  $20 
In  paper.  Don't  remember  the  denomina- 
tions." John  V.  Brown,  for  the  state,  tes- 
tified as  follows:  "Noyes  S.  Collins  was 
president  of  the  Lake  City  Bank,  and  he 
managed  its  affairs.  I  was  one  of  the  di- 
rectors. The  directors  were  James  E.  Young, 
A.  O.  Bigelow,  J.  B.  Edge,  N.  S.  Collins,  and 
myself.  Collins  never  told  me  that  the  bank 
was  going  to  dose.  The  bank  had  stock- 
holders. They  were  James  E.  Young,  N.  S. 
Collins,  J.  B.  Edge,  A.  O.  Bigelow,  and  my- 
self. There  never  was  an  assessment  asked 
for  before  the  failure  of  the  bank.  There 
was  no  meeting  called  before  the  bank  fail- 
ed. I  last  visited  the  bank  April  S  or  10, 
1891,  and  Collins  told  me  that  the  bank  could 
get  through  the  summer  without  any  more 
money  being  needed;  that  It  was  the  hard 
times  which  made  money  matters  close,  and 
that  the  people  had  very  little  money  In  the 
country.  I  never  Insisted  on  calling  a  meet- 
ing of  the  stockholders  or  directors,  because 
Collins,  who  managed  the  bank,  never  noti- 
fied the  directors  that  there  was  a  necessity 
for  more  funds,  nor  did  he  ever  notify  the 
directors  to  meet  and  assess  the  stockhold- 
ers to  furnish  additional  means  for  the  bank. 
Hr.  Collins  told  me  in  AprU  that  there  was 
$46,000  deposit  llabUitles  of  the  bank.  I 
held  $10,000  stock  of  the  bank,  and  paid  In 
$3,000;  Young  $10,000,  and  had  paid  in 
$2,000;  A.  O.  Bigelow  held  $2,500,  and  had 
paid  in  nothing;  J.  B.  Edge  $2,500,  and  had 
paid  In  nothing.  Since  the  bank  closed, 
none  of  the  stockholders  have  been  assessed 
or  paid  anything.  ColUns  had  put  in  the 
bnlldtng,  safe,  and  furniture.  Mr.  Collins 
then  said  the  bank  was  in  good  condition; 
had  been  hard  up,  but  was  in  better  condi- 
tion than  ever.  I  bad  asked  him  if  be  need- 
ed any  mon^  to  run  through  the  summer. 
He  never  asked  me  for  payment  of  an  assess- 
ment of  stock,  nor  to  call  a  meeting  of  di- 
rectors, nor  to  pay  in  any  money  as  a  stock- 
bolder."  Thomas  J.  McNeill,  for  the  state, 
testified  that  he  was  cashier  of  the  Lake 
City  Bank,  elected  by  the  board  of  directors. 
■^The  cash  of  the  bank  balanced  after  the 
bank  closed,  and  on  the  day  the  bank  closed, 
with  receipts,  disbursements,  and  deposits 
as  shown  by  the  scratch  book  of  that  day, 
and  the  books  of  the  bank  in  my  keeping. 
The  bank  closed  on  July  8,  1801,  and  did  not 
open  again.  The  trial  balance  of  the  books 
showed,  on  the  day  the  bank  failed,  $19,- 
000  at  that  date."  This  comprised  the  whole 
of  the  state's  evidence. 

The  only  evidence  for  the  defendant  was 
his  own  statement  under  oath,  in  which  he 
asserts  his  innocence,  and  in  connection 
with  which  he  exhibited  to  the  Jury  the  va- 


rious books  of  entry  of  the  bank,  that  show- 
ed that  the  deposit  alleged  to  have  been 
embezzled  w^  regularly  entered  in  said 
books  to  the  credit  of  the  depositors,  W.  F. 
Watts  &  Co.,  which  statement  it  is  not  nec- 
essary to  set  out  at  length.  The  three  sec- 
tions of  our  statute  applicable  to  the  em- 
bezzlement or  misappropriation  of  property 
by  banks  or  their  officers,  or  by  bankers,  in 
force  at  the  time  of  the  commission  of  the 
alleged  ofTense  (sections  27-29,  p.  382,  Mc- 
CleL  Dig.),  provide  as  follows:  Section  27: 
"Any  person  whose  legitimate  business  re- 
quires him  or  her  to  receive  the  money  or 
property  of  another,  or  any  banker  or  brokw 
who  shall  receive  on  deposit  money  belong- 
ing to  another,  or  any  municipal,  county  or 
state  officer  whose  duty  requires  him  to  re- 
ceive public  money  or  property,  or  the  prop- 
erty or  money  of  another,  who  shall  use, 
conceal,  or  willfully  withhold  any  of  said 
money  or  property  so  as  to  prove  a  defaulter 
therein,  shall  be  guilty  of  larceny,  and  upon 
conviction  thereof  shall  be  punished  acc<Hd- 
Ing  to  the  laws  punishing  larceny."  Section 
28:  "If  any  officer,  agent,  clerk  or  servant 
of  any  incorporated  company,  or  if  a  clerk, 
agent  or  servant  of  any  private  person  or 
copartnership  (except  apprentices  and  other 
persons  under  the  age  of  sixteen  years),  em- 
bezzles or  fraudulently  converts  to  his  own 
use,  or  takes,  or  secretes,  with  Intent  so  to 
do,  without  consent  of  his  employer  or  mas- 
ter, any  property  of  another  which  has  come 
to  his  possession,  or  is  under  his  care  by 
nature  of  such  employment,  he  shall  be 
deemed  guilty  of  larceny,  and  punished  ac- 
cordingly." Section  29:  "If  any  officer  of 
any  incorporated  bank,  or  any  person  in 
the  employment  of  such  bank,  fraudulently 
converts  to  his  own  use,  or  fraudulently 
takes  and  secretes,  with  Intent  so  to  do,  any 
bullion,  money,  note,  bill,  ot  other  security 
for  money,  belonging  to  and  In  possession  of 
such  bank,  or  belonging  to  any  person  and 
deposited  therein,  be  shall,  whether  intrust- 
ed with  the  custody  tho-eof  or  not;  be  deem- 
ed guilty  of  larceny  in  said  bank,  and  be 
punished  by  imprisonment  in  the  state  peni- 
tentiary not  exceeding  ten  years,  or  by  fine 
not  exceeding  one  thousand  dollars." 

Under  the  laws  governing  banking,  depos- 
its by  the  clients  or  customers  of  a  bank 
therewith  are  divided  Into  two  classes,  via., 
special  or  specific  deposits,  and  general  de- 
posits. When  the  identical  money  or  other 
thing  deposited  is  to  be  restored,  or  Is 
given  to  the  bank  for  some  specified  or  par- 
ticular purpose,  as  to  pay  a  certain  note  or 
other  indebtedness,  or  to  act  as  agent  for 
the  collection  of  bills  or  notes  deposited  for 
collection,  such  collectionB  to  be  remitted, 
Bucb  deposits  are  special  or  specific,  and  the 
property  in  the  deposit  remains  in  the  de- 
positM-;  the  bank,  in  sotdi  case,  becoming 
bailee,  trustee,  or  agent  for  the  depositor. 
The  simple  deposit  of  mtmey  in  a  commer- 
cial bank  on  account  of  the  depositor,  wltb- 
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out  being  complicated  by  any  other  transac- 
tion than  that  of  the  depositing  and  with- 
drawing of  the  moneys  by  the  customor 
from  time  to  time,  is  a  general  deposit;  and 
it  Is  now  well  settled,  both  In  England  and 
America,  that  such  a  deposit  transfers  the 
ownership  of  the  money  to  the  bank,  and 
that  the  relationship  with  reference  thereto, 
as  between  the  bank  and  the  depositor.  Is 
simply  that  of  debtor  and  creditor  at  com- 
mon law.  The  original  and  every  subse- 
quent general  deposit  by  the  customer  is.  In 
strict  legal  effect,  a  loan  by  the  customer 
to  the  bank.  Morse,  Bonks,  §S  5G7,  668,  and 
numerous  authorities  there  cited;  Foley  v. 
EiU,  2  H.  L.  Cas.  27;  State  t.  Clark,  4  Ind. 
315;  Marsh  v.  Bank,  34  Barb.  208;  Downes 
T.  Bank,  6  Hill,  297.  In  Bank  y.  Jones,  42 
Pa.  St  536,  the  court  says:  "Mon^,  when 
paid  into  a  bank,  ceases  altogether  to  be  the 
money  of  the  principal.  It  is  then  the  money 
of  the  banker,  who  is  bound  to  return  an 
equivalent  by  paying  a  similar  sum  to  that 
deposited  with  him,  when  he  is  asked  for 
It  The  money  placed  in  the  custody  of  a 
banker  Is,  to  all  intents  and  purposes,  the 
money  of  the  banker,  to  do  wltb  it  as  he 
pleases.  He  Is  guilty  of  no  breach  of  trust 
In  employing  It  He  Is  not  bound  to  keep  It 
or  deal  with  it  as  the  property  of  his  prin- 
cipal, but  he  is  of  course  answerable  for  the 
amount,  because  he  has  contracted,  having 
received  that  money,  to  repay  to  the  prin- 
cipal, when  demanded,  a  siun  equivalent  to 
that  paid  into  bis  hands.  The  trade  of  a 
banker  Is  to  receive  money,  and  use  it  as 
if  It  were  his  own,  he  becoming  debtor  to 
the  person  who  has  lent  or  deposited  with 
him  the  money  to  use  as  his  own,  and  for 
which  money  he  Is  accountable  as  a  debtor. 
I  cannot  at  all  confound  the  situation  of  a 
banker  with  that  of  a  trustee,  and  conclude 
that  the  banker  is  ai  debtor  with  a  fiduciary 
character.  A  banker  is,  therefore.  In  rela- 
tion to  hlB  customer,  neither  a  trustee  nor 
a  quajsi  trustee,  but  simply  a  debtor  to  bim 
for  a  loan.  The  relaUoa  thus  established  is 
that  of  debtor  and  creditor  merely,  unaccom- 
panied by  any  fiduciary  connection."  Bank  v. 
Hughes,  17  Wend.  94;  Aetna  Nat  Bank  v. 
Fourth  Nat  Bank,  46  N.  Y.  82;  Marine 
Bank  v.  Fulton  Bank,  2  Wall.  252;  Bank  y. 
Millard,  10  Wall.  152;  People  T.  Wadsworth, 
83  Mich.  500,  30  N.  W.  99. 

Another  wdl-setUed  principle  of  law  Is 
that  where  several  individual  men  are  au- 
thcHlzed  and  emiMwered  by  law  to  act  tn  a 
corporate  capacity,  their  natural  and  indi- 
vidual capacity  as  to  all  matters  respecting 
the  subject  of  their  incorporation  becomes 
totally  extinct  If  A.,  B.,  and  C.  are  granted 
a  charter  as  an  incorporated  company,  hav- 
ing a  designated  corpwate  name,  to  carry 
on  the  business  of  banUng  or  any  other  en- 
terprise, then,  in  respect  to  all  of  the  busi- 
ness of  such  corporation,  the  natural  and  In- 
dividual capacity  of  A.,  B.,  and  C.  becomes 
wholly  extinct    Rex  ▼.  Patridt,  1  Leach,  263. 


In  recognition  of  these  established  principles 
of  law,  the  sections  of  our  statute  above 
quoted  were  enacted;  not  for  the  purpose  of 
overturning  or  contravening  them,  but  for 
the  purpose  of  providing  punishment  for  those 
crimes  that  might  otherwise  find  a  safe  ref- 
uge behind  the  rules  announced.  When  sec- 
tion 27  of  our  statute,  above  quoted,  inhibits 
the  use,  concealment  or  willful  withholding, 
by  any  banker,  of  the  money  or  property  of 
another  that  may  have  been  received  by  such 
banker  -  on  deposit,  it  was  not  Intended  to 
break  up  the  established  banking  customs  of 
the  country,  or  to  annul  the  rules  of  law  fixing 
the  status  between  the  banker  and  his  custom- 
«',  or  to  prohibit  the  use  in  his  business  by  the 
banker.  In  a  legitimate  way,  of  moneys  de- 
posited genially  with  him,  and  for  which, 
as  before  shown,  he  becomes  the  debtor  of 
the  depositor,  the  money  so  deposited  gener- 
ally to  the  credit  of  the  depositor  being  com- 
mingled with,  and  becoming  a  part  of,  the 
general  funds  of  the  banker.  The  purpose 
of  this  section  of  the  statute  was  not  to  in- 
terfere with  this  well-settled  right  on  the 
part  of  the  banker  in  dealing  with  bis  gen- 
eral deposits,  but  Is  intended  to  prohibit 
and  prescribe  punishment  for  the  use,  con- 
cealment, or  willful  withholding,  by  the  indi- 
vidual or  private  banker,  of  any  money  or 
property  that  may  have  been  deposited  with 
him  as  a  special  or  specific  deposit  under 
such  circumstances  as  will  continue  the  own- 
ership of  the  deposit  in  the  depositor,  and 
that  constitutes  the  banker  the  bailee,  agent, 
or  trustee  thereof  for  the  depositor.  When, 
therefore,  the  individual  or  private  banker 
uses  the  moneys  deposited  generally  with 
him  by  his  customers,  and  for  which  he  be- 
comes the  debtor  of  such  patrons,  in  his  legit- 
imate business,  his  subsequent  failure  or  in- 
ability to  repay  the  amounts  of  such  indebt- 
edness, brought  about  by  legitimate  but  in- 
judicious speculations,  loans,  or  Investments, 
without  other  fault  upon  his  part  than  want 
of  good  judgment,  energy,  or  enterprise,  then 
be  cannot  be  reached  criminally  under  this 
statute.  In  consonance,  also,  with  these 
prlndples,  and  in  recogniticm  of  the  other 
principle  announced,— that  the  individuals 
composing  an  Incorporated  company  lose 
their  Individual  and  natural  capacity  in  all 
matters  that  they  deal  with  in  their  corpwate 
capacity,— sections  28  and  29  of  the  statute 
quoted  were  enacted  to  punish  any  officer, 
agent  clerk,  or  servant  of  any  incorpwated 
company  or  of  any  private  person  or  copart- 
nership, or  any  officer  of  any  Incorporated 
bank,  or  any  person  in  the  employment  of 
such  bank,  for  any  fraudulent  conversion  to 
his  own  individual  use  of  any  property  be- 
longing to  such  bank  or  to  his  employer,  or 
belonging  to  any  other  person,  and  deposited 
specially  In  such  bank  or  with  his  employe. ' 
Section  27,  above  quoted,  that  from  the 
charges  of  the  coivt  to  the  Jury,  seems  to  be 
the  one  under  which  the  indictment  was  at- 
tempted, to  be  framed,  is  aimed  at  the  indl- 
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Tidnal  or  private  banker,  and  Is  Intended,  as 
before  stated,  to  prohibit  and  punish  the  use, 
conversion,  or  willfnl  withholding  by  the  In- 
dividual or  private  banker  of  any  special  or 
specljQc  deposit  that  continues  to  be  and  re- 
main, whUe  in  his  cnstody,  the  property  of 
another  or  of  the  depositor.  Under  this  sec- 
tion of  the  law  the  officer,  agent,  derk 
or  servant  of  any  incorporated  company,  or 
the  clerk,  agent  or  servant  of  any  private 
person  or  copartnership,  or  the  officer  ot 
any  incorporated  bank  cannot  be  reached 
tat  the  wnmf  ul  conversion  of  the '  proper- 
ty, either  of  his  corporation  or  employer, 
or  toe  the  conversion  of  property  that  his 
corporation  ae  employer  holds  in  special  de- 
posit as  bailee  or  trustee;  sections  28  and 
29  being  applicable  to  them,  and  section  29 
applicable  particularly  to  the  wrongful  con- 
version by  the  officer  of  any  Incwporated 
bank,  prescribing  a  different  and  much  se- 
vwer  penalty.  The  indictment  In  this  case  at- 
tempts to  blend  the  provisions  of  sections  27 
and  29  together,  undertaking  to  ground  the  of- 
fense charged  under  both  sections  at  the  same 
time.  In  it  the  defendant  Is  alleged  against 
as  an  individual  banker,  and  at  the  same 
time  he  is  charged  as  being  the  officer  of  a 
bank,  to  wit,  as  presldrait  of  the  Lake  City 
Bank.  When  we  come  to  the  proofs  there 
is  not  a  word  of  evidence  that  tends  to  show 
that  be  was  an  Individual  or  private  banker, 
or  that  he  conducted  any  banking  buslnesa 
whatever  In  his  Individoal  capacity;  but  all 
the  proofs  show  that  the  banking  business, 
in  the  conduct  of  which  he  received  the  al- 
leged deposit,  was  carried  on  either  by  an 
lnc(»p(»ated  company,  or  by  a  Joint  stock 
copartnership,  of  which,  and  for  which,  he 
acted  In  the  (Adal  capacity  of  president. 
Th«e  1b  no  express  proof  that  the  Lake  Olty 
Bank,  of  which  the  defendant  was  presi- 
dent, was  a  legally  Incorporated  body;  but 
the  proof  does  show  that  It  had  shareholders 
and  a  board  of  directors,  a  president  and 
vice  president,— concomitants  that  usually  be- 
long to  regnlarly  Incorporated  companies. 
If  it  was  an  Incorporated  company,  then  the 
indictment  should  have  so  alleged,  and 
should  have  been  framed  imder  section  29  of 
the  statute  quoted,  and  the  defoidant  there- 
in should  have  been  alleged  against  as  the  of- 
Acee,  to  wit,  the  president  of  the  Incorporated 
'>>ank  known  as  and  doing  the  business  of 
banking  under  the  c(»pM'ate  name  of  the 
"Lake  City  Bank."  If  the  Lake  City  Bank  was 
not  incorp<^ated,  but  was  a  Joint-stock  copart- 
nership, with  the  defendant  as  Its  managing 
president,  and  he  condncted  the  banking  bus- 
iness, not  in  his  own  Individual  capacity  or  on 
bis  own  individual  account,  but  as  a  member 
of,  <Hr  as  the  derk,  agent,  or  servant  of,  the 
copartnership  or  Joint-stodc  company,  then  he 
sboold  have  been  charged  under  section  28 
of  the  statute,  and  bis  status  towards  such 
comiMiny  or  copartnership  should  have  been 
alleged.  He  could  not  at  the  same  time 
transact  the  sama  ^eoe  of  banking  business 


in  his  Individnal  capadty  anji  on  his  own  in- 
dividual  account  as  a  private  banker,  and 
also  as  the  officer  or  member  of  an  incorpo- 
rated company  of  bankers,  or  as  the  derk, 
agent,  or  servant  or  u^ember  of  a  copartner- 
ship. Again,  the  proof  here  shows  dearly 
that  the  money  alleged  to  have  been  used 
ot  withhdd  by  the  defendant  was  a  general 
deposit  by  the  depositors  to  their  credit  on 
general  account  with  the  Lake  City  Bank, 
and  not  with  the  defendant  as  an  Individnal 
banker,  which  general  deposit,  as  before 
shown,  constituted  the  Lake  Cl^  Bank  the 
owner  of  the  money,  and  made  it,  whether 
an  incorporation  or  a  copartnership,  the  debt- 
or of  the  depositors;  yet  the  indictment  al- 
leges that  the  mom^  alleged  to  have  been 
misappropriated  by  the  defendant  was  the 
property  of  the  depositors,— a  variance  be- 
tween'the  allegation  and  proof  that  is  fatal. 
Under  the  proofs  as  to  the  making  of  the 
deposit,  the  Indictment  should  have  alleged 
the  money  to  be  the  property  of  the  Lake 
City  Bank;  and,  if  there  was  a  misappropria- 
tion thereof  by  the  defendant  as  an  officer 
of  such  bank,  it  being  Incorporated,  he 
should  have  been  alleged  against  as  such 
under  section  29,  or,  if  he  was  the  derk, 
agent,  or  servant  of  an  unincorporated  co- 
partnership, he  should  have  been  alleged 
against  as  such  imder  section  28,  and  the 
money,  und«r  the  proofs,  should  have  heea 
alleged  to  be  the  property  of  such  copart- 
nership. 

The  state's  witness  Thomas  3.  McNeill, 
who  was  cashier  of  the  Lake  City  Bank  at 
the  time  of  Its  failure  and  cessation  of  busi- 
ness, testified  that  the  trial  balance  books 
of  the  bank  showed,  on  the  day  the  bank 
failed,  $19,000  at  that  date;  and  A.  B.  Ha- 
gen,  who  was  appointed  receiver  of  the 
bank's  assets  within  a  few  days  after  Its 
failure,  testified  that  when  he  tocdc  charge 
as  recdver  there  was  only  $1T1.06  in  money 
in  the  bank.  We  do  not  understand  from 
McNeill's  testimony,  however,  whether  the 
119,000,  as  shown  from  the  trial  balance 
books  of  the  bank,  represented  cash  on  hand 
at  the  date  of  failure,  or  whether  it  was 
made  up  of  cash  and  debits  due  by  others 
to  the  bank.  If,  however,  it  is  to  be  under- 
stood as  representing  cash  on  hand  at  the 
time  the  bank  dosed  and  ceased  to  do  busi- 
ness, then  there  is  no  proof  to  fasten  the  re- 
sponsibility for  its  disappearance  upon  the 
defendant  between  the  time  of  the  dosing  of 
the  bank  and  the  assumption  of  control  there- 
of by  the  receiver.  If  there  was  $19,000  in 
cash  on  hand  when  the  bank  dosed,  there  Is 
no  proof  to  show  whether  the  defendant  ot 
some  other  person  made  way  therewith  be- 
tween that  time  and  the  appointment  of  the 
receiver,  Y/hea  there  was  only  $171.06  left. 
The  proofs  are  absolntdy  defident  In  this 
respect  From  what  has  been  said  it  is  evi- 
dent that  the  facts  In  proof  do  not  sustain 
the  allegations  of  the  indictment,  and  that 
the  Indictment  ItseU  ooatalus  such  an  In- 
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congrnlty  of  allegation  as  to  the  statement 
of  the  offense  sought  to  be  charged  that  it 
becomes  Impossible  legally  to  convict  under 
It  with  the  facts  in  proof.  The  Judgment  of 
the  court  below  is  revorsed,  and  a  new  trial 
ordered. 


(33  Fla.  44$) 

COLLINS  Y.  STATE. 
(Snpreme  Court  of  Florida.  May  1,  1894.) 
Pbrjurt — Extrajudicial  Oath. 
One  of  the  yital  essentials  of  the  crime 
of  perJDiy,  under  section  5,  p.  371,  McClel.  Dig., 
that  provides:  "Whoever,  oeing  authorized  or 
required  by  law  to  take  an  oath  or  affirmation, 
willfully  swears  or  affirms  falsely  in  regard  to 
any  material  matter  or  thing  respecting  which 
such  oath  or  afBrmation  is  authorized  or  re- 
quired, shall  be  deemed  guilty  of  perjury,"  etc, 
— ^is  that  the  oath  or  afBrmation  alleged  to  have 
been  taken  falsely  must  be  one  that  is  author- 
ized or  required  by  law  to  be  taken  under  the 
circumstances  or  for  the  purposes  for  which  it 
is  taken.  The  taking  of  a  mere  voluntary  or 
extrajudicial  oath,  that  is  nowhere  either  au- 
thorized or  required  by  any  law  to  be  taken 
for  the  purposes  or  under  the  circumstances  in 
which  it  is  taken,  is  not  perjury  under  this 
statute,  though  never  so  falsely  and  willfully 
taken. 
(Syllabus  by  the  Court.) 

Error  to  circuit  court,  Columbia  county; 
John  F.  White,  Judge. 

Noyes  S.  Collins  was  convicted  of  perjury, 
and  brings  error.    Reversed. 

R.  W.  &  W.  M.  Davis,  B.  Putnam  Calhoun, 
Blackwell  &  Rees,  and  W.  M.  Ives,  for  plain- 
Ofr  in  error.  William  B.  Lamar,  Atty.  Gen., 
for  the  State. 

TAYLOR,  J.  In  the  circnlt  court  of  Colum- 
bia county,  at  the  fall  term,  1882,  Noyes  S. 
Collins,  the  plaintiff  In  error,  and  W.  J.  Wine- 
gar,  were  Jointly  indicted  for  perjury  as  fol- 
lows: "That  Noyes  8.  Collins  and  W.  J. 
Wlnegar,  late  of  said  county,  bankers,  on 
the  llth  day  of  June,  A.  D.  1S91,  at  and  in 
the  cotmty  and  state  (Columbia  county,  Flor- 
ida) aforesaid,  desiring  then  and  there  to 
procure,  as  a  pretended  deposit  in  the  Lake 
City  Bank,  in  said  county  and  state,  a  large 
amount  of  money,  to  wit,  ten  thousand  dol- 
lars, from  one  Geo.  B.  Ellis,  then  county 
treasurer  of  said  county,  and  to  Induce  the 
said  Geo.  B.  Ellis  to  deport  said  money  in 
said  bank,  and  a  pretense  to  secure  him 
against  all  loss  therefrom,  the  said  Collins 
and  Wlnegar  then  and  there  made  and  exe- 
cuted their  certain  bond  in  words  and  figures 
as  follows,  to  wit:  'State  of  Florida,  Colum- 
bia County.  Know  all  men  by  these  pres- 
ents that  we,  William  J.  Wlnegar,  of  Palatka, 
Florida,  and  Noyes  8.  Ciolllns  and  James  B. 
Toung,  of  Lake  City,  Florida,  are  held  and 
firmly  bound  unto  Geo.  B.  Ellis,  county  treas- 
urer of  C!olumbia  county,  Florida,  in  the  sum 
of  twenty  thousand  dollars,  lawful  money  of 
the  United  States  of  America,  for  the  pay- 
ment whereof  well  and  truly  to  be  made  we 
bind  ourselves,  our  heirs,  executors,  adminis- 


tratora,  Jointly  and  severally  firmly  by  these 
presents.  Signed  and  sealed  this  llth  day  of 
June,  A.  D.  1891,  at  Lake  City,  Florida.  The 
condition  of  this  obligation  is  such  that 
whereas  it  is  deshred  that  the  said  Geo.  B, 
EUis,  as  county  treasurer  as  above  stated, 
deposit  the  money  of  the  said  Columbia  coun- 
ty now  in  his  hands  as  such  treasurer,  at  his 
option,  in  the  Lake  City  Bank,  a  corporation 
duly  established  and  existing  undo:  and  pur- 
suant to  the  laws  of  the  state  of  Florida, 
and  doing  business  in  Lake  City,  ColumUa 
cotmty,  Florida;  and  It  Is  the  Intention  of 
these  presente  that  the  said  William  J.  Wlne- 
gar and  Noyes  8.  Collins  and  James  B.  )fonng, 
above  boimden,  shall  guaranty  that  the  Lake 
City  Bank  will  pay  back  any  and  all  such 
sums  of  money  as  may  be  so  deposited,  upon 
the  order  of  the  said  Geo.  B.  Ellis.  Now, 
therefore,  if  the  said  Lake  City  Bank  shall 
well  and  truly  pay  back  ail  such  sums  as  may 
be  d^>08ited  therein  at  this  time,  or  may 
hereafter  be  deposited  on  account  of  Geo.  B. 
Ellis,  as  treasurer  as  aforesaid,  when  thereto 
requested,  then  this  obligation  to  be  void; 
otherwise  to  remain  in  fnll  force  and  virtue. 
William  J.  Wlnegar.  [SeaL]  Noyes  S.  Collins. 
[SeaL]  James  E.  Young.  [Seal]  Signed, 
sealed,  and  delivered  in  presence  of,  the  name 
of  James  B.  Young  inserted  before  signing, 
A.  J.  Henry.'  And  to  further  Induce  the 
said  Geo.  B.  Ellis,  county  treasurer  as  afore- 
said, to  make  said  deposit  as  aforesaid  In  said 
Lake  City  Bank,  the  said  William  J.  Winegar 
and  Noyes  8.  Collins,  being  then  and  there 
duly  authorized  and  required  by  law  to  take 
an  oath  and  a£Srmation,  not  then  and  there 
In  a  Judicial  proceeding,  wwe  duly  sworn, 
and  took  their  corporal  oaths,  before  A.  J. 
Henry,  a  notary  public  in  and  for  said  coun* 
ty,  the  said  A.  J.  Henry  then  and  there  hav< 
lug  competent  power  and  authority  to  admin- 
ister the  said  oath  to  the  said  William  J. 
Wlnegar  and  Noyes  8.  Collins  In  that  behalf; 
and  that  the  said  William  J.  Wlnegar  and 
Noyes  S.  Collins,  being  so  sworn,  did  then 
and  there  willfully  and  knowingly,  corruptly 
and  falsely  swear  and  affirm,  each  for  him- 
self, that  he  was  worth  the  sum  of  ten  thou- 
sand dollars  over  and  above  his  debte  and 
exemptions  under  the  laws  of  the  state  of 
Florida,  which  said  oath  and  affirmation  are 
in  words  and  figures,  to  wit:  'State  of  Flor- 
ida, Columbia  coimty.  Before  me  personally 
came  William  J.  Wlnegar  and  Noyes  8.  Col- 
lins, who,  being  sworn,  say,  each  for  himself, 
that  he  Is  worth  the  sum  of  ten  thousand 
dollars  over  and  above  his  debte  and  exemp- 
tions under  the  laws  of  the  state  of  Florida. 
William  J.  Wlnegar.  Noyes  S.  Collins.  Sworn 
and  subscribed  to  before  me  this  llth  day  of 
June,  1891,  A.  D.  A.  J.  Henry  [Seal.]  Nota- 
ry Public'  Said  oath  thai  and  there  being 
teken  by  the  said  Wlnegar  and  Collins  in 
regard  to  a  material  matter  respecting  which 
said  oath  Is  by  law  authorized  and  required, 
to  wit,  88  an  Inducement  to  the  said  Geo.  B. 
Ellia  to  deposit  said  sum  of  money  in  said 
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bank,  which  said  oath  so  taken  by  the  said 
Winegar  and  Collins  was  then  and  there 
false;  and  that  the  said  Wlnegar  and  Col- 
Una,  at  the  time  they  took  said  oath,  well 
knew  It  was  false,  and  well  knew  that 
they  each  were  not  worth  ten  thousand  dol- 
lars oyer  and  above  his  debts  and  exemp- 
tions under  the  laws  of  the  state  of  Florida, 
contrary  to  the  statute  In  such  cases  made 
and  provided,"  etc. 

Under  this  Indictment  the  parties  w»e 
tried.  William  J.  Winegar  was  acquitted, 
but  Noyes  S.  Collins  was  convicted,  and  sen- 
tenced to  10  years  In  state's  prison.  From 
this  judgment  he  takes  writ  of  error  here. 

Many  errors  are  asslgrned,  but,  as  the  con- 
sideration of  one  of  them  effectually  dis- 
poses of  the  case,  we  will  notice  that  one 
alone.  The  defendants  moved  the  court  be- 
low to  quash  the  indictment  upon  divers 
grounds,  the  sixth  ground  thereof  being: 
"That  there  is  no  law  In  the  state  of  Florida 
requiring  or  authorizing  such  oath  as  is  al- 
leged to  be  taken."  According  to  the  first 
Instruction  of  the  court  to  the  Jury,  and 
from  the  allegations  of  the  indictment  Itself, 
it  was  predicated  upon  and  charges  a  viola- 
tion of  the  provldons  of  section  5,  p.  871, 
HcCIeL  Dig.,  that  is  as  follows:  "Whoever, 
being  authorized  or  required  by  law  to  take 
an  oath  or  afllrmation,  willfully  swears  or 
afflrma  falsely  in  regard  to  any  material 
matter  or  thing  respecting  which  such  oath 
or  affirmation  is  authorized  or  required,  shall 
be  deemed  guilty  of  perjury,  and  shall  be 
imprisoned  in  the  state  penitentiary  not  ex- 
ceeding twenty  years."  The  crime  of  per- 
jury, undtf  this  section  of  the  statute,  can 
on^  be  made  out  in  those  cases  where  the 
oath  or  afDrmatlon  taken  falsely  is  one  that 
■is  authorized  or  required  by  law  to  be  tak- 
ol"  There  are  many  oaths  authorized  or  re- 
quired by  different  provision?  of  law  to  be 
taken,  that  if  sworn  or  affirmed  to  willfully, 
and  falsely,  will  subject  the  affiant  to  indict- 
ment under  and  to  the  penalties  of  this  pro- 
ylaton  of  the  law;  such,  for  example,  as  the 
affidavits  required  by  law  for  the  Issuance  of 
the  various  writs  of  attachm«it,  garnish- 
ment, replevin,  claims  to  property  levied  up- 
on, for  injunction,  for  the  proof  of  deeds  and 
other  writings  for  record,  and  in  divers  oth- 
w  cases  wherever  the  law  either  expressly 
authorizes  or  requires  the  particular  oath  to 
be  taken.  So,  too,  whenevw  security  is  re- 
quired by  any  law  to  be  taken,— such,  toe 
example,  as  attachment,  replevy,  claim,  in- 
junction, and  bail  bonds,— where  the  parson 
or  officer  taking  same  is  not  acquainted 
with  the  situation  of  the  sureties  tendered, 
he  is  aath<Hrized  by  law  to  require  such  sure- 
ties to  justify  on  oath  (section  10,  p.  440, 
McCleL  Dig.),  and  in  such  cases  the  oath 
takoa  by  such  sureties  would  be  such  an 
oath  as  is  authorized  by  law  to  be  taken, 
and.  If  taken  willfully  and  falsely,  would 
subject  them  to  indictment  under  this  sec- 
tion of  the  statute;   but,  in  order  to  fUl 


wltfa*In  this  provtsion  of  the  law,  the  bond  or 
security  to  which  the  justification  is  made 
must  be  one  that  is  expressly  required  by 
law  to  be  taken  in  any  given  case.  We 
know  of  no  law  that  either  authorizes  or 
require?  the  treasurers  of  counties  to  exact 
a  bond  or  other  security  from  banks  or  any 
one  else  for  the  guaranty  of  their  deposit 
with  them  of  the  funds  of  their  counties  in 
their  hands  as  such  treasurers.  Sections  21 
and  22  of  chapter  3864,  approved  June  7, 
1889,  (an  act  for  the  incorporation  of  banking 
associations,  etc.,)  prbvide.  In  substance,  that 
all  banking  associations  organized  under 
that  act  that  shall  be  designated  by  the 
state  comptroller  for  such  purpose,  shall  be 
depositaries  of  public  tnoney  under  such  reg- 
ulations as  the  comptroller  may  prescribe; 
and  that  the  oo<nptroll»  shall  require  the 
associations  thus  designated  to  give  satis- 
factory security  lor  the  safe-keeping  and 
prompt  payment  of  the  public  moneys  de- 
posited with  them.  Sheriffs,  tax  collectors, 
county  treasurers,  etc.,  are  thereby  permit- 
ted, but  not  required,  to  deposit  with  such 
banking  associations  the  moneys  in  their 
bands;  but  nowhere  does  this  or  any  other 
law  authorize  or  require  a  county  treasurer 
to  exact  a  bond  or  other  security  for  his  de- 
posit of  the  county  funds  in  his  hands,  and 
nowhere  does  the  law  authorize  or  require 
the  principals  or  sureties  upon  any  such 
bond  that  may  be  so  voluntarily  given  to 
justify  or  take  an  oath  as  to  their  property 
worth.  The  bond,  therefore,  'and  the  oath 
thereto,  alleged  to  have  been  falsely  taken  in 
this  case,  were  entirely  voluntary,  extra  ju- 
dicial, and  nether  authorized  nor  required 
by  any  law  to  be  taken  by  the  parties 
charged  with  having  taken  the  same  will- 
fully and  falsely.  One  of  the  vital  essen- 
tials of  the  crime  to  be  alleged  and  made  out 
under  this  section  of  the  statute  is  that  the 
oath  charged  to  have  been  falsely  taken 
must  be  such  an  c^ith  as  is  authorized  or 
required  by  law  to  be  taken  under  the  cir- 
cumstances by  which  It  is  surrounded  when 
taken.  The  indictment  here,  though  It  al- 
leges that  the  oath  it  charges  to  have  been 
falsely  taken  was  authorized  and  required 
by  law  to  be  taken,  shows  upon  its  face,  as 
matter  of  law,  that  such  oath  was  not  in 
fact  either  authorized  or  required  by  any 
law  to  be  taken  for  the  puri>osee  and  under 
the  circumstances  set  forth  in  the  indict- 
ment State  V.  McCarthy,  41  Minn.  58,  ^ 
N.  W.  699;  Langford  v.  State,  9  Tex.  App. 
283;  Davidson  v.  State,  22  Tex.  App.  372,  3 
S.  W.  682;  Steber  v.  State,  23  Tfex.  App.  176, 
4  S.  W.  880;  Collins  ▼.  State,  78  Ala.  433; 
State  V.  Boland,  12  Mo.  App.  74;  U.  S.  v. 
Babcock,  4  McLean,  113  Fed.  Cas.  No.  14,- 
488;  Mahan  v.  Berry,  5  Mo.  21;  Linn  V. 
Com.,  96  Pa.  St  285;  State  v.  Byrd,  28  S. 
C.  18,  4  S.  B.  793;  Lamden  t.  SUte,  24 
Tenn.  82. 

From  what  has  been  said  It  Is  apparent 
that  the  Indictment  hoe  was  fatally  had. 
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and  that  the  coovlctlon  of  perjury  therixm- 
der  was  lllecral  and  unautborlzed.  The 
Judgment  of  the  court  below  Is  reversed, 
with  dlrectlcms  to  quash  the  Indictment. 


(33  Fla.  asi 

MH/LEH  T.  MILLEB. 

(Supreme  Court  of  Florida.     April  11,  1894.) 

Alihokt  withoct  Divorce— Rbsidekok  of  Pab- 

TIM— JnBISBICTION— AUMOST    PbNDEXTB  LiTB. 

1.  Where  alimonj  is  sought,  without  di- 
vorce, solely  under  the  provisions  of  section 
1485,  Rev.  St.,  upon  the  ground  of  the  exist- 
ence in  favor  of  the  wife  of  some  one  or  more 
of  the  legal  causes  for  divorce,  then  the  appli- 
cant must  allege  and  prove  that  she  has  legal- 
ly been  a  bona  fide  resident  and  citizen  of  this 
state  for  two  years  continuously  next  prior  to 
the  filing  of  her  application.  The  prerequisite 
two-years  residence  here  is  jurisdictional;  and 
no  "cause  for  divorce,"  such  as  our  courts  could 
recognize,  can  properly  be  said  to  exist,  in  this 
state,  in  favor  of  any  applicant,  until  she  has, 
bona  fide,  resided  here  the  requisite  period  of 
two  years. 

2.  Where  the  application  for  alimony,  with- 
out seeking  divorce,  is  predicated,  under  the 
provisions  of  section  148(5,  Eev.  St.,  upon  the 
ability  of  the  husband  to  maintain  the  wife,  and 
his  failure  so  to  do,  then  it  is  not  necessary  for 
the  wife  to  allege  or  prove  that  she  has  resid- 
ed here  for  two  years;  but  in  such  case,  in  so 
far  as  the  quesnon  of  the  jurisdiction  of  the 
court  to  entertain  the  cause  is  concerned,  it  is 
only  necessary  for  her  to  show  that  either  she 
or  her  husband  has,  in  a  proper  and  legitimate 
manner,  become,  at  the  time  of  the  application, 
a  bona  fide  resident  and  citizen  of  this  state. 
It  is  immaterial,  in  the  latter  case,  how  long 
such  residence  and  citizenship  shall  have  con- 
tinued here  prior  to  the  application.  But  it  is 
not  within  the  spirit  or  intent  of  either  of  these 
provisicMis  of  the  statute  to  confer  upon  our 
courts  the  power  to  interfere  in  any  respect 
with  the  marital  status  of  citizens  of  other 
states,  who  may  be  bere  only  on  a  temporary 
visit,  either  to  pass  upon  such  status,  or  to  en- 
force any  of  the  rights  and  duUes  that  depend 
thereon. 

3.  Where  an  Issue  Is  raised  by  the  plead- 
ings, in  a  proceeding  for  alimony  without  di- 
vorce, as  to  the  jurisdiction  of  the  court,  on  the 
ground  that  neither  the  applicant  wife  nor  the 
defendant  husband  is  a  resident  or  citizen  of 
this  state,  such  Jurisdictional  question  is  no  bar 
to  the  granting  of  temporary  alimony  and  suit 
money  pendente  lite;  bat  in  such  case  it  is 
within  the  sound  Judicial  discretion  of  the  court 
to  award  temporary  alimony,  pendente  lite,  un- 
til such  jurisdictional  issue,  with  others  ma- 
terial to  the  proper  determination  of  the  con- 
troversy between  the  parties,  can  be  finally 
heard,  and  disposed  of  ui>on  the  proofs. 

(Syllabus  by  the  (Jourt) 

Appeal  from  circuit  court,  Volusia  county; 
John  J>.  Broome,  Judge. 

Bill  by  Jennie  MlUer  against  Isaac  Miller 
for  alimony.  From  an  order  granting  com- 
plainant's petition  for  alimony  pendente  lite^ 
for  attorney's  fees,  and  for  suit  money,  de- 
fendant appeals.    Affirmed. 

John  W.  Price,  for  appellant  Scott  & 
Broome,  for  appellee. 

TA7LOR,  J.  The  appellee,  Jennie  BliUer, 
filed  her  bill  in  the  circuit  coturt  of  Volnsia 
county  on  the  IStb  day  of  December,  1803, 
against  her  husband,  Isaac  Miller,  the  appel- 


lant; praying  therein,  not  for  dlrorce,  bat  for 
alimony,  and  the  custody  of  their  infant  son, 
one  of  the'age  of  12  years,  and  for  an  allowance 
for  the  maintenance  of  said  child,  and  for  a 
writ  ne  exeat,  to  prevent  the  defendant  from 
departing  the  state,  and  to  fnmish  security 
tor  his  compliance  with  the  order  for  ali- 
mony. 

The  bill  alleges,  in  substance:  That  the 
complainant,  Jennie  Miller,  is  a  resldcint  and 
dtlzen  of  the  state  of  Florida.  That  she 
and  the  defendant,  Isaac  M1U»,  are  tansband 
and  wife.  That  th^  were  married  in  the 
.state  of  New  York  in  1B79,  and  that  after- 
wards they  removed  to  the  town  of  Frank- 
lyn,  in  the  state  of  New  Jersey,  at  which 
place  they  resided  until  July,  1892,  when  the 
defendant  kissed  her,  and  bade  her  good- 
bye; promising  to  return  in  three  weeks' 
time;  telling  her  that  the  object  of  his  trip 
was  to  establish  a  syndicate  of  some  kind 
some  where  in  Texas.  That  the  defendant 
continued  to  write  to  her  nntil  some  time  in 
November,  1892,  when  he  ceased  his  letters, 
and  she  has  never  heard  directly  from  him 
since.  That  defendant  left  her  without  a 
canse,  and  has  from  the  said  Jnly,  1892,  will- 
fully, obstinately,  and  continuously  deserted 
her;  leaving,  her  In  the  mean  time  entirely 
unprovided  for,  and  without  means  of  sup- 
port, other  than  what  she  was  able  to  earn 
by  her  own  labor  and  industry.  That  she 
has  borne  one  child  for  the  defendant,  a  boy, 
now  about  the  age  of  12  years,  named  Isaac 
Harry  Miller,  who  is  now  with  her,  and  who 
has  been  supported  and  maintained  by  hex 
since  the  desertion  of  her  by  the  defendant. 
That  she  has  been  informed  and  brieves, 
and  upon  such  information  and  belief  char- 
ges, that  the  defendant  has  avowed  his  pnr^ 
pose  and  intention  to  procure  possession  of 
this  child,  even  at  the  cost  of  blood.  If  neces- 
sary. That  since  his  desertion  of  her  the  de- 
fendant has  resided  in  the  state  of  Texas. 
That  she  has  inherited  by  the  death  of  a 
sister,  Bllzabeth  C.  Bodine,  late  of  Volusia 
county,  Fla.,  who  died  Intestate  in  said  coun- 
ty in  1893,  the  one-fifth  interest  in  certain 
real  and  personal  prop»ty  belonging  to  her 
said  deceased  sister's  estate.  That,  by  the 
consent  and  at  the  request  of  three  of  the 
heirs  of  the  said  estate,  she  has  applied  for 
and  obtained  a  grant  of  letters  of  administra- 
tion upon  said  estate,  and  that  Charles  Del- 
unater,  a  son  of  a  deceased  sisier  of  the 
said  Elizabeth  O.  Bodine,  deceased,  ha3  been 
appointed  as  her  coadministrator  upon  said 
estate.  That  the  defendant,  having  ascer- 
tained that  she  has  inherited,  in  the  manner 
aforesaid,  the  one-fifth  interest  in  the  estate 
aforesaid,  and  desiring  and  intending  to 
harass  and  wrong  her,  by  attempting  to  exer- 
cise the  right  of  a  husband  over  the  estate  of 
his  wife  given  to  the  husband  by  the  laws 
of  Florida,  has  left  his  home  and  business 
in  Texas,  and  has  come  to  Florida,  recently, 
with  the  purpose  and  intention  of  taking  pos- 
session of  her  property  and  of  the  said  child. 
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Hairy  Miller,  with  the  Intent  to  carry  beyond 
the  limits  of  the  Btate  of  Florida  all  of  her 
personal  property  that  be  can  lay  hla  hands 
niion,  and  also  to  take  from  her,  and  carry 
ont  of  the' state  of  Florida,  her  said  child. 
That  she  is  advised  she  has  good  cause  of 
divorce  against  her  said  husband,  ui)on  the 
ground  of  his  willful,  obstinate,  and  con- 
tinued desertion  of  her  for  one  year,  and  that 
she  has  the  legal  right,  under  the  laws  of 
Florida,  to  obtain  alimony  without  seddng 
a  divorce;  That  the  defendant  has  ample 
means,  and  is  fuUy  able,  to  maintain  and 
contribute  to  her  maintenance  and  that  of 
his  said  child,  and  has  without  any  fault  of 
hers,  and  wholly  without  excuse  of  any  kind, 
utterly  failed  to  do  sa  That  the  said  estate 
In  which  she  has  a  one-fifth  Interest,  afore- 
said, is  still  unsettled,  the  debts  have  not 
yet  all  been  paid,  nor  has  the  said  estate,  as 
yet,  been  divided;  and  she  is  therefore  still 
dependent  upon  her  own  indostzy  for  the 
means  of  maintenance  for  herself  and  her 
said  child.  That  the  defendant  will  very 
soon,  and  may  at  any  time,  remove  himself 
beyond  the  limits  of  the  state  of  Florida, 
and  beyond  the  reach  of  process  of  this 
court 

Personal  service  of  the  subpoena  in  chan- 
cery was  made  upon  the  defendant  in  Vo- 
lusia county,  Fla. 

The  defendant  interposed  a  demurrer  to 
the  bill  upon  the  grounds  that  there  was  no 
equity  In  the  bill;  that  it  was  not  legally 
sworn  to,  in  order  to  obtain  an  injunction; 
that  It  was  multifarious,  in  seeking  relief  of 
several  kinds;  and  that  the  court  of  chan- 
coy  was  without  Jurisdiction  to  adjudicate 
the  subject-matter  of  said  bilL  This  de- 
murrer the  court  overmled,  and  such  ruling 
is  claimed  to  be  error.  The  defendant  then 
answered  the  bill,  in  substance,  as  follows: 
He  admits  his  marriage  to  the  complainant, 
as  alleged.  He  admits  that  he  left  Frank- 
lyn,  N.  J.,  about  the  20th  of  July,  1892,  but 
says  that  complainant  knew  where  he  was 
g(4ng,  and  the  business  upon  which  he  was 
going;  that  the  matter  had  been  talked  over 
lietweai  then  before  leaving  tor  Texas,  she 
having  examined  all  hla  ctxrespondence. 
He  admits  that  he  remained  in  Texas,  but 
says  that  it  was  for  the  purpose  of  saving 
and  securing  a  large  sum  of  money,  to  wit, 
about  $106,000.  That  he  kept  up  a  corre- 
spondence with  the  complainant,  and  sent 
her  numey  as  often  as  she  needed  it,  until 
November  following,  when  she,  suddenly, 
and  without  any  cause  known  to  him, 
stDpi>ed  answHlng  his  letters,  and  for  rea- 
sons hereafter  stated,  to  wit,  that  previous 
to  his  going  to  Texas  the  said  Jennie  Mil- 
ler received  from  him  about  51,700,  with  the 
request  from  him  to  deposit  the  same  in 
bank  to  her  own  credit,  she  thereafter  took 
a  portion  of  that  money,  and  went  to  Cali- 
fornia, without  his  consent,  or  any  knowl- 
edge on  his  part  where  she  was  going,  and 
remained  away  for  a  long  time.    That  ahe 


came  back,  and  acknowledged  her  eeroe,  and 
begged  forgiveaess.  Tliat,  previous  to  his 
going  to  Texas,  she  had  left  her  home,  where 
every  comfort  was  provided  for  her,  and 
went  away,  leaving  him,  without  any  cause 
or  excuse  whatever,  and  came  back,  and  hw 
crime  was  condoned  by  him.  That  when 
she  stopped  writing  to  him  he  naturally 
supposed  that  she  had  left  her  home,  and  re- 
fused to  correspond  with  him.  That,  fall- 
ing to  hear  from  her,  he  did  not  write  to 
her,  but  tried  to  ascertain  from  others  whore 
she  and  his  child  bad  gone,  but  failed  to 
find  out  for  a  long  time,  and,  when  he  did 
ascertain  where  she  was,  he  found  that  she 
was  in  Albion,  Mich.,  where  she  now  lives. 
That  she  took  and  carried  with  h«:  to  Mich- 
igan all  the  furniture  belonging  to  him,  of 
about  $7,000  in  value,  which  is  still  In  her 
possession,  and  used  by  her,  as  he  is  In- 
formed and  believes,  in  keeping  a  boarding 
house.  He  emphatically  denies  that  he  has 
ever  failed  or  refused  to  provide  for,  sup- 
port, and  maintain  her  in  a  comfortable 
manner,  having  plenty  of  means  himself. 
That  be  has  now,  and  always  had,  a  good 
and  comfortable  home  for  her,  as  long  as 
she  remains  with  him,  and  still  has,  so  long 
as  she  behaves  herself  as  a  wife  should  do 
towards  her  husband.  That  it  is  no  fault 
of  his  that  she  did  not  come  to  him  at  his 
present  temporary  home  in  Texas,  but,  of 
her  will,  she  has  remained  away.  He  ad- 
mits her  inheritance  of  property  in  Florida 
from  her  sister,  and  her  administration  on 
her  sister's  estate,  bat  which  administration 
was  without  his  knowledge  or  consent,  and 
which,  he  is  advised.  Is  Illegal  and  void,  and 
to  which  he  will  not  give  his  consent,  tie 
emphatically  denies  that  he  came  to  Florida 
for  the  purpose  of  obtaining  possession  of 
the  property  that  she  Inherits  from  her  said 
Bister's  estate,  but  that  he  came  here  to  col- 
lect a  bill  due  him  by  said  estate,  and  which 
he  proposes  to  collect  He  denies  that  he 
came  to  Florida  to  take  possession  of  his 
child,  Isaac  Harry  M1I1»,  bat  to  see  him, 
and  to  provide  for  him  as  a  parent  would 
for  a  child,  and  says  that  he  does  propose  to 
take  said  child  whenever  he  la  large  enough 
to  go  to  a  proper  schooL  He  emphatically 
denies  that  he  ever  deserted  her,  and  left  her 
to  her  own  resources,  except  when  produced 
by  her  own  acts,  she  always  having  a  home 
whenever  she  thought  proper  to  remain 
there,  which  she  has  failed  and  refused  to 
do.  That  he  is  informed  and  bdleves  that 
she  went  to  Calif(Miila,  and  remained  there, 
with  objectionable  persons,  as  long  as  she 
saw  proper,  and  returned  to  him,  and  that 
for  the  sake  of  her  peace  and  happiness,  he 
condoned  and  forgave  hw  bad  conduct 

Upon  the  filing  of  the  defendant's  answer 
the  court  made  an  order  for  an  injunction  to 
restrain  the  defendant  from  interfering  with 
the  prop«^  Inhwlted  by  the  complainant 
nrSi  for  the  issuance  of  a  writ  ne  exeat 
against  the  defendant;  the  defendant  to  be 
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rdeased  from  coatody  therennder  upon  his 
giyin;  a  bond,  with  surety  to  be  approved 
by  the  sheriff,  In  the  sum  of  $1,000.  The  or- 
der for,  and  Issuance  of,  this  writ  is  also  as- 
signed as  error. 

Under  the  writ  ne  exeat  the  defendant 
was  arrested,  and  gave  the  required  bond. 

The  complainant  then  presented  ber  peti- 
tion for  alimony  poidente  lite,  and  for  at- 
torney's fees,  and  for  suit  money,  npon 
which  the  court  made  an  order  requiring  the 
defendant  to  pay  to  the  complainant,  until 
the  further  order  of  the  court,  the  sum  of 
$25  per  week,  the  first  payment  to  be  made 
on  the  3d  day  of  January,  1894,  and  weekly 
thereafto:,  and  also  the  sum  of  $100,  solicit- 
ors' fees,  and  suit  money,  to  be  paid  on 
January  3,  1894.  From  this  order  the  de- 
fendant appeals. 

It  is  contended  for  the  appellant  here  that 
the  court  had  no  Jurisdiction  to  entertain  the 
cause,  because  nether  of  the  parties  were 
residents  or  citizens  of  Florida,  but  were  here 
only  tempOTaiUy.  Our  statute  (sections  1485 
and  1486,  Rev.  St)  provides  that  "If  any  of 
the  causes  of  divorce  set  forth  in  section  1480 
(except  in  the  ninth  paragraph)  shall  exist 
in  t&yor  of  the  wife,  and  she  be  living  apart 
from  her  husband,  she  may  obtain  alimony 
without  seeking  a  divorce,  upon  bill  filed 
and  suit  prosecuted  as  in  other  chancery 
causes;  and  the  court  shall  have  power  to 
grant  such  temporary  and  permanent  ali- 
mony and  suit  money  as  the  circumstances 
of  the  parties  may  render  just;  but  no  ali- 
mony shall  be  granted  to  an  adidterous  wife." 
Section  1486  provides:  "If  any  husband  hav- 
ing ability  to  maintain  or  to  contribute  to 
the  maintenance  of  his  wife  or  minor  chil- 
dren, shall  fall  to  do  so,  the  wife,  living  with 
them,  or  living  apart  from  him  through  bis 
fault,  may  obtain  such  maintenance  or  con- 
tribution npon  bill  filed  and  suit  prosecuted 
as  in  other  chancery  causes,  and  the  court 
shall  make  such  orders  as  may  be  necessary 
to  secure  to  her  such  maintenance  or  contri- 
bution." Section  1487  provides  that  "a  de- 
cree of  alimony  granted  under  sections  1484 
and  14S5  shall  r^ease  the  wife  from  the  con- 
trol of  her  husband,  and  she  may  use  het 
alimony,  and  acqnh^,  use  and  dispose  of 
other  properly,  unconteolled  by  her  husband, 
and  when  the  husband  Is  about  to  remove 
himself  or  his  property  out  of  the  state,  or 
fraudulently  convey  or  conceal  it,  the  court 
may  award  a  ne  exeat  or  Injunction  against 
him  or  his  prc^erty,  and  make  such  order  at 
decree  as  wUl  secure  the  wife's  alimony  to 
her."  While  we  do  not  think  that  it  Is  with- 
in the  spirit  and  intent  of  these  statutes  to 
confer  upon  our  courts  the  power  to  later- 
fere  In  any  respect  with  the  marital  status 
of  citizens  of  other  states  who  may  be  here 
only  on  a  tempcwary  visit,  elth»  to  pass  ap<n 
such  status,  or  to  enf  wee  any  of  the  rights 
and  duties  tliat  depend  thereon,  yet  whore 
either  of  the  parties,  in  a  proper  and  legltl- 
mate  manner,  becomes  a  b<»ia  fide  resident 


and  dtlzen  of  this  state,  thai  oar  courts 
become  clothed  with  power  to  enforce  and 
protect  all  of  the  rights  of  such  citizen,  and 
to  compel,  to  the  extent  of  their  Jurisdictional 
powers,  the  performance  of  all  duties  due 
to  <»r  from  sudi  citizen,  including  those  that 
grow  out  of  the  marital  status,  except  that 
when  a  total  dissolution  or  severance  of  such 
status,  by  divorce,  is  songht,  then  our  stat- 
ute requires  that  the  residence  here  must 
have  continued  for  two  years  before  the  ap- 
plication therefor  can  be  made.  Where  one 
of  the  parties,  however,  is  actually,  legally 
and  bona  fide  domiciled  in  this  state,  as  a 
citizen  thereof,  then  we  think  that,  under 
section  1486  of  this  statute,  our  chancery 
courts  have  jurisdiction  to  enfwce  the  dut} 
of  maintenance  and  support  due  from  the 
husband  to  the  wife,  by  awarding  alimony, 
particularly  where  personal  service  is  made 
upon  the  husband  within  this  Jurisdiction,  as 
has  been  done  here.  Keerl  v.  Keerl,  34  Md. 
21.  It  is  contended  fw  the  appellant  that 
the  provision  of  our  divorce  statute  requir- 
ing two  years'  residence  in  the  state,  before 
an  application  tor  divorce  can  be  entertained, 
applies  to  the  granting  of  alimony  under  all 
of  the  provisions  of  the  statutes  quoted. 
Where  the  application  for  alimony  is  predi- 
cated soldy  and  entirely  upon  "the  existence 
of  a  cause  for  divorce,"  as  provided  for  in 
section  1485,  first  quoted  above,  then  we 
think  that  the  bill  therefore  should  allege, 
and  it  should  also  be  proved,  that  the  com- 
plainant wife  has  in  fact  resided  la  this 
state  cwitinuously  for  two  years  next  pricnr 
to  the  exliibition  of  her  bill,  because,  under 
our  statute  requiring  two  years'  residence  on 
the  part  of  the  applicant  for  divorce  before 
the  doors  of  our  courts  are  open  to  his  or 
her  complaint,  no  "cause  for  divorce"  can 
properly  be  said  to  exist  in  this  state  in  favor 
of  such  applicant— at  least,  none  such  as  oar 
courts  could  recognize— until  he  or  she  shall 
have  completed  the  requisite  two  years'  resl- 
demce  here.  The  reason  tor  the  requirement 
of  the  two  years'  residence  before  a  divorce 
can  be  applied  for  is  to  prevent  citizens  ot 
other  states  from  committing  a  fraud  upon 
the  law,  by  taking  up  a  temporary  residaice 
here  solely  for  the  purpose  of  obtaining  di- 
vorces that  they  could  not  secure  In  the  Ju- 
risdiction to  which  they  belong.  But  where 
the  application  for  alimony,  as  In  the  case 
before  us,  can  be  rested  upon  the  provisions 
of  section  I486,  above,  that  is  a  general  inro- 
vislon  of  law  to  enforce  the  marital  duty  d.:e 
from  the  husband,  having  the  ablllly  so  to 
do,  of  maintaining  and  supporting  his  wtf^ 
regardless  of  the  exlst^ice  of  any  cause  for 
divorce,  then  the  reason  for  the  requisite  two- 
years  residence  does  not  apply;  and  in  such 
case  it  becomes  necessary,  in  so  far  as  the 
Jurisdiction  of  the  court  to  entertain  the  cause 
Is  concerned,  only  to  show  that  the  applicant 
wife  or  the  defendant  husband  is  in  fact 
properly  and  bona  fide  domiciled  here  as  a 
dticea  of  this  stata    Because  of  the  fact 
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that  the  bin  can  be  rested  upon  the  provl- 
skxDB  of  the  latter  section  of  the  statute,  we 
think  It  was  within  the  power  and  discretion 
of  the  court  to  grant  alimony  thereon.  The 
bill  alleges  expressly  that  tiie  complainant 
wife  here  is  a  resident  and  citizen  of  Volusia 
County,  Fla.  The  answer  denies  this  to  be 
true,  and  asserts  that  she  is  a  resident  and 
citizen  of  Michigan,  and  that  she  Is  here  only 
temporarily,  for  the  purpose  of  securing  an 
Interest  inherited  by  her  in 'the  estate  of  a 
deceased  sister.  Whether  she  is  in  truth  a 
bona  fide  resident  and  citizen  of  Florida,  w 
of  the  state  of  Michigan,  then,  is  one  of  the 
material  questions  at  Issue  between  the  par- 
ties, to  be  ultimately  settled  from  the  proofs 
to  be  furnished  at  the  final  hearing.  The  or- 
der appealed  firom  grants  temporary  alimony 
(Mily  until  all  of  the  material  issues  between 
the  parties  can  be  finally  determined  by  fur- 
ther orda«  and  decrees  of  the  court.  And 
even  though  the  answer  raises  the  Issue  as 
to  the  Jurisdiction  of  the  court,  on  the  ground 
that  both  parties  are  residents  and  citizens 
of  other  states,  still  It  is  within  the  sound 
Judicial  discretion  of  the  coort  below  to 
award  temporary  alimony  to  the  wife  until 
that  issue,  with  others  material  to  the  proper 
determination  of  the  controrersy  between  the 
parties,  can  be  finally  heard  and  determined. 
2  Bish.  Mar.  &  DIt.  §  934;  Bradstreet  v. 
Bradstreet,  6  Mackey,  50'Z  Indeed,  it  may 
be  said  to  be  well  settied  that  where  the  fact 
of  marriage,  the  wife's  necessities,  and  the 
husband's  faculties  are  shown  by  adequate 
pleadings,  temporary  alimony  will  be  allow- 
ed, in  accordance  with  the  facts  of  each  case, 
within  the  sound  discretion  of  the  court 
Methvin  t.  Methvln,  15  Ga.  97;  2  Blsh.  Mar. 
&  DIt.  S  929  et  seq.,  and  authorities  cited. 
We  do  not  see  that  the  discretion  of  tne  court 
below  has  been  abused,  either  In  ordering  the 
payment  of  temporary  alimony  and  suit 
money  here,  or  in  the  amount  required  to 
be  paid,  in  view  of  the  admission  from  the 
defendant  husband  of  the  possession  of 
abundant  means. 

It  is  also  urged  here,  as  error,  that  the 
granting  of  the  writ  ne  exeat  was  Impropor. 
As  there  is  no  appeal  from  this  order,  we 
cannot  consider  same. 

The  order  api>ealed  from  la  affirmed. 


(as  Fla.  4M) 

THOMAS  T.  STATE. 
(Snpieme  Ooort  of  Florida.     April  11,  1894.) 

B»m»r.ZTiKMBMT    BT  AOENT — ISSTBUOTIONS — AOBN- 

OT  TO  Sbll  Land— Duration. 
In  the  trial  of  an  accaaed  indicted  as 
■a  agent  or  attorney  for  embezzlement,  where 
there  is  an  Issae  and  conflicting  evidence  with 
reference  to  the  fiduciary  relationship  of  the 
accused  to  the  thing  embezzled,  it  is  error 
for  the  court  to  Instmct  the  Jury,  as  matter  of 
law,  that,  "If  defendant  was  constituted  the 
agent  of  the  prosecutor  to  sell  lands,  such 
agency  continued  until  the  full  payment  of  the 
purchase  money;  and,  if  defendant  had  orig- 
inally the  right  to  collect  the  mon^  as  agent, 

T.1580.no.8— 15 


snch  agency  continued  nntfl  payment  to  his 
principal."  The  continuance  or  length  of  dura- 
tion of  an  agency  to  sell  lands,  collect  money, 
or  to  perform  any  other  act  for  or  in  the  stead 
of  another  depends  entirely  upon  the  facts  and 
circumstances  in  proof  touching  such  agency. 

(Syllabus  by  the  Conrt) 

Blrror  to  criminal  court  of  record,  Marion 
county;  W.  S.  Bullock,  Judge. 

Franklin  C.  Thomas  was  convicted  of  em- 
bezzlement, and  brings  error.    Reversed. 

Isaac  L.  Purcell  and  R.  B.  Bullock,  for 
plaintiff  In  error.  The  Attorney  Oeneral,  for 
the  State. 

TAYLOR,  J.  The  plaintiff  in  error,  upon 
information  filed  by  the  county  solicitor,  was 
tried  and  convicted  In  the  criminal  court  of 
record  In  Marion  county  of  the  crime  of 
emliezzlement,  and  was  sentenced  to  im- 
prisonment in  the  penitentiary  for  one  yeari 
and  asks  a  reversal  here  upon  writ  of  error. 

The  first  error  assigned  is  the  overrulintf 
of  the  defendant's  motion  to  quash  the  in- 
formation as  to  the  first  and  second  counts. 
The  Information  is  as  follows:  "In  the 
Name  and  by  the  Authority  of  the  State  of 
Florida.  B.  A.  Burford,  county  solicitor  for 
the  county  of  Marion,  prosecuting  for  the 
state  of  Florida,  in  the  said  county,  nndor 
oath,  information  makes  that  Franklin  O. 
Thomas,  attorney  at  law,  of  the  county  of 
Marion  and  state  of  Florida,  on  the  first  day 
of  January,  in  the  year  of  our  Lord  one 
thousand  eight  hundred  and  ninety-three,  in 
the  county  and  state  aforesaid,  then  and 
there  being  the  attorney  and  agent  of  one 
Charles  Brown,  did  embezzle  and  fraudu- 
lently convert  to  bis  own  use,  without  the 
consent  of  the  said  (Charles  Brown,  two  cer- 
tain promissory  notes,— one  for  the  sum  of 
three  htudred  dollars  ($300),  made  at  Ocala, 
Florida,  and  dated  March  4,  1892,  due  and 
payable  to  the  order  of  said  Charles  Brown 
on  or  before  September  4,  1892,  said  note  be- 
ing signed  by  Saml.  W.  Teague,  of  the  value 
of  three  hundred  dollars,  of  the  goods  and 
chattels  of  the  said  Charles  Brown;  and  the 
other  of  said  notes  being  for  the  sum  of  four 
hundred  dollars  ($400),  made  at  Ocala,  Flori- 
da, and  dated  May  6, 1892,  due  and  payable  to 
the  order  of  the  said  Charles  Brown  ninety 
days  after  date,  signed  by  Samuel  W. 
Teague,  of  the  value  of  four  hundred  dol- 
lars, of  the  goods  and  chattels  of  Charles 
Brown,- which  said  two  promissory  notes 
came  Into  the  possession  of  the  said  Ftanklin 
C.  Thomas  by  nature  of  his  employment  as 
an  attorney  and  agent  aforesaid,  against  the 
form  of  the  statute  In  such  case  made  and 
.ji-ovided,  and  against  the  i>eace  and  dignity 
uf  the  state  of  Florida. 

"Second  (Jount  And  the  county  solicitor 
aforesaid,  who  prosecutes  as  aforesaid.  In 
maimer  and  form  aforesaid,  further  informa- 
tion makes  that  one  FranlcIIn  0.  Thomas,  at- 
torney at  law,  of  the  county  of  Marion  and 
state  of  Florida,  on  the  first  day  of  Jan- 
uary, in  the  year  of  our  Lord  one  thousand 
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eight  bTindred  and  ninety-three,  In  the  county 
and  state  aforesaid,  then  and  there  being  the 
attCMrney  and  agent  of  one  Charles  Brown, 
seven  hundred  dollars  (|T00),  lawful  money 
of  the  United  States  of  America,  the  denomi- 
nation of  which  and  a  more  particular  de- 
scription thereof  are  to  the  county  solicitor 
unknown,  of  the  money  and  property  of  the 
said  Charles  Brown,  of  the  value  of  seven 
hundred  dollars,  which  came  to  the  itosses- 
sion  and  under  the  care  of  him,  the  said 
Franklin  C.  Thomas,  by  nature  of  such  em- 
ployment as  an  attorney  and  agent  afore- 
said, did  embezzle  and  fraudulently  convert 
to  the  use  of  the  said  Franklin  C.  Thomas, 
without  the  consent  of  his  employer,  the 
said  Charles  Brown,  against  the  form  of  the 
statute  In  such  case  made  and  provided,  and 
against  the  peace  and  dignity  of  the  state  of 
Florida. 

"Third  Count  And  the  county  solicitor 
aforesaid,  who  prosecutes  as  afwesaid.  In 
manner  and  form  aforesaid,  further  informs^ 
tion  makes  that  the  said  Franklin  C.  Thomas, 
of  the  county  of  Marlon  and  state  of  Florida, 
on  the  first  day  of  January,  In  the  year  of 
oar  Lord  (»ie  thousand  eight  hundred  and 
ninety-three,  In  the  county  and  state  afore- 
said, being  then  and  there  an  attorney  at 
law,  whose  legitimate  business  required  him 
to  receive  the  money  or  property  of  other 
persons,  did,  by  virtue  of  his  said  business 
and  profession  as  an  attorney  at  law,  then 
and  ibere  receive  for  one  Charles  Brown, 
whose  attorney  and  agent  he,  the  said  Frank- 
lin C.  Thomas,  then  and  there  was,  the  sum 
of  seven  hundred  dollars  ($700),  lawful  mon- 
ey and  currency  of  the  United  States  of 
America,  the  denomination  of  which  and  a 
more  particular  description  thereof  are  to 
the  county  solicitor  unknown,  of  the  value  of 
seven  hundred  dollars,  of  the  money  and 
property  of  the  said  Charles  Brown,  so  as 
to  prove  himself,  the  said  Franklin  C.  Thom- 
as, a  defaulter  therein,  against  the  form  of 
the  statute,"  etc. 

Without  specifying  the  various  grounds  of 
the  motion  to  quash,  as  none  of  them  are 
urged  or  argued  here,  we  find  no  error  in  the 
court's  ruling  upon  such  motion.  The  court 
correctly  quashed  the  Information  as  to  its 
third  count,  as  It  charges  ho  offense  Imown 
to  our  law;  but  as  to  the  first  and  second 
counts  the  motion  to  quash  was  properly 
overruled,  because  both  of  such  counts 
charge  the  offense  substantially  In  the  lan- 
guage of  the  statute  (section  2457,  Rev.  St) 
defining  embezzlement,  under  which  the  in- 
formation was  laid,  which  is  sufficient  Peo- 
ple V.  Tomlinson,  66  Cal.  344,  6  Pac.  609. 

The  second  error  assigned  Is  the  ruling  of 
the  court  In  permitting  the  following  ques- 
tion to  be  propounded  by  the  counsel  for  the 
state  to  the  prosecuting  witness:  "Brown,  I 
understood  you  to  say  yesterday  that  you 
never  sold  or  transfered  to  F.  C.  Thomas  the 
notes  given  you  by  Mr.  Teague;  that.  If  you 
did  make  such  a  transfer  of  these  notes,  you 


did  so  for  tlie  purpose  of  having  Thomas  col- 
lect your  money  for  you  from  Mr.  Teague^ 
and  pay  the  same  over  to  yon.  Is  that  soT" 
The  objection  was  that  the  question  was 
leading.  The  question  as  framed  does  ratb- 
er  too  fully  and  minutely  put  the  words  In 
the  mouth  of  the  witness;  but  in  view  of  the 
evident  Illiteracy  of  the  witness,  and  the 
wide  discretion  vested  In  the  trial  court  over 
the  interrogation  of  witnesses,  we  cannot  say 
that  It  was  reversible  error. 

The  third  error  assigned  Is  the  admission 
in  evidence  of  the  two  notes  alleged  to  have 
been  embezzled;  the  objection  to  their  ad- 
mission being  that  they  had  not  been  Identi- 
fied, before  being  offered  In  iiroof,  as  the 
notes  alleged  to  have  been  embezzled.  There 
is  no  merit  In  this  assignment  The  notes 
offered  carried  upon  their  face  the  evidence 
of  their  identity  as  being  the  same  Instru- 
ments described  In  the  Information. 

The  fourth,  fifth,  and  seventh  assignments 
of  error,  to  the  effect  that  the  court  erred  in 
overruling  the  defendant's  motion  for  a  new 
trial  and  in  arrest  of  Judgment  on  the  ground 
that  the  verdict  was  contrary  to  the  evidence^ 
and  not  supported  thereby,  and  contrary  to 
the  charge  of  the  court  we  will  not  discuss, 
because  the  conclusion  we  have  reached  up- 
on another  error  assigned  necessitates  a  re- 
versal and  another  trial  of  the  cause. 

The  sixth  assignment  of  error  is  the  giving 
of  the  second,  sixth,  and  seventh  Instruc- 
tions. When  considered  in  connection  with 
all  the  Instructions  given,  we  do  not  think 
the  second  and  sixth  Instructions  were  Im- 
proper. The  seventh  Instruction  was  as  fol- 
lows: "If  you  find  from  the  evidence,  be- 
yond a  reasonable  doubt  that  the  defendant 
was  constituted  the  agent  of  Brown  to  sell 
lands,  such  agency  continued  until  the  fun 
payment  of  the  purchase  money;  and,  if 
defendant  had  originally  the  right  to  collect 
the  money  as  agent  such  agency  continued 
until  payment  to  Brown."  The  error  of  the 
seventh  instruction,  above.  Is  evident  The 
continuance  or  length  of  duration  of  an  agen- 
cy to  sell  lands,  collect  money,  or  to  perform 
any  other  act  for  or  In  the  stead  of  anodier 
depends  entirely  upon  the  facts  and  circum- 
stances in  proof  touching  such  agency;  there- 
fore. It  was  erroneous  for  the  court  to  charge, 
as  a  matter  of  law,  that  an  agency  to  sell 
land  continued  mitll  the  full  payment  of  the 
purchase  money  therefor,  and  that  an  au- 
thority to  collect  money  for  another  contin- 
ued until  payment  was  made  to  the  prin- 
cipal. In  view  of  the  evidence  in  the  canse^ 
this  Instruction  was  material  error,  and  be- 
cause of  It  there  must  be  a  reversal 

The  ninth  assignment  of  error  is  the  re- 
fusal by  the  court  to  give  defendant's  charge 
No.  4,  as  requested,  viz.:  "Where  one  places 
bis  money  in  the  hands  of  another,  relying 
on  his  honesty  or  reaponsibllity  for  Its  return 
with  stipulated  Interest,  then  a  failure  of  the 
party  to  properly  account  for  the  money  so 
received  will  not  subject  him  to  a  criininal 
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proaecntion  for  embezzlement'*  Under  the 
fiicts  in  proof,  tlila  charge  was  not  appUcar 
Me. 

The  t^ith  assignment  Is  the  omission  by 
the  court,  in  giving  the  following  charge  re- 
vested by  defendant,  of  the  words  em- 
braced therein  in  brackets,  viz.:  "Intent  to 
embezzle  and  convert  to  one's  own  nse  is 
&  necessary  element  in  embezzlement,  and 
therefore,  before  the  offense  can  be  made  out, 
it  must  distinctly  appear  that  the  defendant 
has  acted  with  a  felonious  Intent,  and  made 
an  intentionally  wrong  dlsiJbsal  [including  a 
design  to  cheat  and  defraud  the  owner]. 
Therefore,  if  you  believe  from  the  evidence 
the  defendant  used  the  money  and  appropri- 
ated the  same,  without  any  felonious  intent 
[and  without  any  design  at  the  time  to  cheat 
and  deceive  the  owner],  he  Is  not  guilty,  and 
it  is  your  duty  to  so  find."  The  charge  was 
given,  omitting  the  words  embraced  in  brack- 
ets, and  this  omlbsion  is  the  error  assigned. 
We  do  not  think  that  the  omitted  words 
were  necessary  to  the  making  out  of  the  of- 
fense, in  view  of  the  other  language  used  in 
the  charge,  that  conveyed  fully  the  necessary 
idea  that  the  conversion  must  be  proved  to 
have  been  made  with  a  wrongful  and  feloni- 
ous intent. 

The  eleventh  and  last  assignment  of  error 
—the  overruling  by  the  court  of  the  defend- 
ant's motion  foi:  rehearing  of  his  motion  for 
new  trial  on  the  ground  of  newly-discovered 
evidence— It  becomes  unnecessary  to  consid- 
er. 

For  the  error  found,  the  judgment  of  the 
court  below  Is  reversed,  and  a  new  trial  or- 
dered. 


(n  Fllk  <iS2) 

STATE  ex  rel.  PATTON  v.  BLOXHAM. 

Comptroller. 

(Supreme  Court  of  Florida.     April  10,  1894.) 

Tax  Collector  —  Failubk  to  Report  to  Oomp- 

TBOLLEB  —  FORFKITCRE  OV  COMMISSIONS  — MaR- 

DAMU8— Return  to  Writ. 

1.  A  return  to  an  alternative  writ' of  man- 
damus should  state  the  facta  relied  on  in  con- 
fession and  avoidance  with  such  precision  and 
certainty  that  the  court  may  be  fully  advised 
of  all  tne  particulars  necessaty  to  enable  it  to 
pass  judgment  upon  the  suffidency  of  the  re- 
turn. 

2.  'By  the  second  section  of  chapter  1977, 
Laws  1OT4,  collectors  of  revenue  were  reanired 
after  receiving  the  annual  tax  list  of  books,  to 
make,  on  the  16th  and  last  days  of  the  months 
of  November,  December,  and  January,  and  on 
the  last  day  of  ail  other  months,  returns  under 
oath  to  the  comptroller  and  county  judge,  and 
at  the  same  time  pay  over  to  the  piy)per  officers 
all  sums  collected  on  account  of  state  and  coun- 
ty taxes,  and  for  licenses  and  other  purposes. 
'The  fifth  section  of  this  act  provided  that,  for 
any  failure  on  the  part  of  any  collector  to  make 
reports  or  pay  over  any  money  as  reauired  by 
the  act.  he  shall  forfeit  for  every  week's  delay 
(Mie-fiftn  of  his  commissions,  and.  If  the  delay 
extends  beyond  30  days,  he  shall  forfeit  all 
commissions  on  amounts  to  which  the  forfeiture 
applies,  as  well  as  on  all  future  amounts  col- 
lected. To  an  alternative  writ  of  mandamus, 
•eeidng  to  compel  the  comptroller  to  audit  and 


Issue  a  warrant  on  a  daJm  for  commissions  al- 
ieered  to  be  due  a  collector  of  revenue  on  sums 
of  money  collected  for  taxes,  It  is  not  sufficient, 
under  said  act,  to  simply  allege  that  relator 
failed  and  refused  persistently  to  make  re- 
ports to  the  comptroller,  and  pay  over  to  the 
treasurer,  as  required  by  law,  the  moneys  col- 
lected by  him  as  such  collector,  and  by  so  do- 
ing he  forfeited  all  commissions  claimed  by  him. 
The  forfeiture  attaches,  under  the  statute,  to 
a  failure  to  make  reports  and  pay  over  moneys 
collected  for  every  week's  and  30  days'  delay, 
and  not  for  a  failure  to  report  and  pay  over  on 
the  days  specified  in  the  statute. 

3.  The  statutory  conditions  upon  which  a 
forfeiture  is  made  to  depend  should  be  alleged, 
as  without  them  the  court  cannot  assume  that 
there  was  a  forfeiture. 

4.  The  neglect  and  failure  on  the  part  of  a 
collector  of  revenue  to  collect  taxes  on  the  tax 
list  or  books  that  are  due  and  collectible  may 
amount  to  a  failure  to  perform  an  official  duty, 
but  such  neglect  or  failure  was  not  made  by 
statute  a  forfeiture  of  commissions  on  amounts 
of  taxes  collected. 

5.  No  question  involving  the  official  discre- 
tion of  the  comptroller  as  to  auditing  claims  for 
commission  on  tax  collections  is  considered  in 
this  case;  all  matters  involving  such  question 
having  been  expressly  waived,  and  withdrawn 
from  the  determination  of  the  court. 

iSyllabus  by  the  Court) 

Mandamus,  on  the  relation  of  George  Pat- 
ton,  against  W.  D.  Bloxham,  comptroller. 
Motion  to  quash  return  to  alternative  writ 
sustained. 

This  is  an  (»1glnal  proceeding  by  manda- 
mus institated  in  1880  against  Comptroller 
Barnes,  and  by  agreement  the  proceedings 
have  been  continued  against  his  successor, 
W.  J>.  Bloxham,  who  has  approved  the  ofil- 
cial  acts  brought  in  question  in  the  suit  of 
his  predecessor,  and  adopted  the  answer 
filed  by  him  in  the  cause. 

The  alternative  writ  alleges,  substituting 
the  name  of  W.  D.  Bloxham  for  W.  D. 
Barnes:  That  the  relator,  Patton,  was  duly 
appointed  and  commissioned  on  the  14th  day 
of  July,  1887,  as  collector  of  revenue  for  the 
county  of  Franklin,  and  held  said  office  from 
the  date  of  his  appointment  until  he  was 
removed  by  the  governor  of  the  state,  on 

the  day  of  March,   1888.    That   as 

such  collects,  he  received  from  the  as- 
sessor of  said  Franklin  county,  at  the  times 
fixed  by  law,  the  assessment  rolls  of  said 
county  for  the  years  1886  and  18S7,  re- 
spectively, with  the  warrant  of  said  assessw, 
in  doe  form  of  law,  thereto  attached,  and 
collected  $1,624  of  the  taxes  assessed  for 
the  state  of  Florida  on  said  assessment  roll 
for  the  year  1886,  and  $1,292  of  taxes  as- 
sessed for  the  state  on  said  roll  for  the  year 
1887;  and,  besides,  he  coUected  $1,558.52 
for  state  license  taxes  fcH:  the  year  1886,  and 
$394.66  for  such  taxes  for  the  year  1887. 
That  he  paid  the  said  several  sums  of 
money  to  the  proper  officer  of  the  state  of 
Florida  at  the  times  and  in  the  manner  re- 
quired by  law,  and  has  fully  paid  and  ac- 
counted for  the  same. 

Further,  that  he  is  entitled  to  a  commis- 
sion of  $131.20  (m  the  said  state  taxes  col- 
lected for  the  year  1886,  and  a  commission 
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of  $114.fl0  on  said  taxes  collected  for  the 
year  1887,  and  a  commission  of  $74.76  on 
the  said  license  taxes  collected;  making,  In 
tbe  aggregate,  $320.65  as  compensation  for 
his  seiTlces  as  such  collector  of  revenue. 
That  the  comptroller  la  required  by  law  to 
audit  and  allow  to  relator  said  commissions 
for  collecting  said  taxes,  and  to  draw  a  wai^ 
rant  therefor  In  his  favor  on  the  treasurer 
of  the  state  of  Florida.  That  W.  D.  Blox- 
bam  is  comptroller  of  the  state  of  Flwida, 
and  relator  has  applied  to  him,  as  such  comp- 
troller, and  requested  him  to  audit  and  al- 
low said  commissions  to  nla.tar  toe  collect- 
ing said  taxes,  and  to  draw  a  warrant  there- 
for in  his  favor  on  the  treasurer  of  the  state, 
as  required  by  law,  but  he,  as  comptroller, 
has  refused,  and  still  refuses,  to  do  so,  and 
by  reason  of  such  refusal  relator  Is  de- 
prived of  his  said  compensation  which  is 
Justly  due  him,  and  is  remediless  In  the 
premises,  unless  it  is  afForded  blm  by  a  writ 
of  mandamus. 

The  return  admits  that  relator  was  col- 
lector of  revenue  toe  Franklin  county,  as 
stated  In  the  writ,  and  that,  as  such  col- 
lector, he  collected  the  said  several  sums  of 
money  as  alleged  In  the  alternative  writ 
The  return  denies,  however,  that  relator 
paid  over  the  said  sums  of  money  collected 
by  him  to  the  proper  officer  of  the  state  of 
Florida  at  the  times  and  in  the  manner  re- 
quired by  law;  and  it  is  alleged  that  he 
failed  and  refused,  persistently,  to  make  re- 
ports to  respondent,  as  comptndler,  and  to 
pay  over  to  the  treasurer,  as  required  by 
law,  the  moneys  collected  by  him  as  said 
collector,  though  he  was  repeatedly  request- 
ed and  urged  so  to  do;  that  there  was  then 
due  by  relat(»'  to  the  state,  and  unaccounted 
for,  as  appears  from  the  books  of  the  comp- 
troller's office,  the  sum  of  $271.37  of  the 
taxes  of  1886,  and  the  ram  of  $1,162.61  of 
the  taxes  of  1887;  that  relator  failed  to 
make  returns,  as  required  by  law,  to  re- 
si>ondent,  as  comptroller,  of  all  sums  col- 
lected on  account  of  state  taxes  for  the  years 
1886  and  1887,  and  that  he  failed  to  make 
report  and  pay  over  moneys  collected  by  him, 
as  required  by  law;  and  that  by  so  doing  he 
forfeited  all  commissions  now  claimed  by 
him. 

The  return  further  denies  that  there  Is  due 
to  relator  by  the  state  the  sum  of  $325.65,  as 
compensation  for  his  services  as  collector  of 
revenue,  or  that  there  Is  due  to  him  any  sum 
whatever  for  his  said  services;  and  It  Is  al- 
leged that  full  commissions  have  been  paid 
to  relator  on  all  moneys  collected  by  him, 
except  on  the  sum  of  $2,602.77,  and  that  the 
commissions  on  this  sum  amount  to  $92.73. 
It  Is  fortho:  alleged  that  the  failure  and  de- 
lay of  relator  to  make  report  of  taxes  col- 
lected by  talm  extended  from  February,  1887, 
to  March,  1888,  the  tominatlon  of  his  office, 
— e  period  of  more  than  one  year;  that  Is, 
he  failed  to  make  returns  of  taxes  collected 
by  him  on  the  last  days  of  the  months  of 


March,  April,  May,  Tune,  Tuly,  August,  Sep- 
tember, October,  November,  and  December, 
1887,  and  on  the  last  days  of  January  and 
February,  1888,  which  are  the  days  required 
by  law  on  which  returns  are  to  be  made,— 
and  that  this  delay  applied  to  a  larger  sum 
of  taxes  collected  for  the  state  than  the 
amount  stated,  upon  which  commissions  have 
not  been  paid,  and  that  respondent,  under  the 
power  given  him  in  section  6,  c.  1977,  Laws 
Fla.,  withheld  the  commissions  on  the  same, 
amounting  to  the  said  sum  of  $92.78. 

Motion  was  made  by  relator  to  quash  the 
return,  and  for  a  peremptory  writ  of  man- 
damus. 

A  written  stipulation  has  been  filed  on  the 
part  of  the  comptroller,  waiving  all  questions 
In  the  case  regarding  his  official  discretion, 
and  withdrawing  them  from  the  considera- 
tion of  the  court 

John  W.  Malone,  for  plaintiff.  William  B. 
Lamar,  Atty.  Gen.,  for  defendant 

MABRY,  J.  (after  stating  the  facts).  The 
return  in  the  case  before  us  admits  that  the 
relator  was  collector  of  revenue  for  Franklin 
county  during  the  time  alleged  in  the  alter- 
native writ  and  as  such  collected  $1,624, 
taxes  assessed  for  the  state  for  the  year  1886; 
the  sum  of  $1,292,  taxes  a^ssessed  for  the 
state  for  the  year  1887;  $1,558.52,  state  license 
tax  for  1886;  and  the  sum  of  $394.66, 
state  license  tax  for  the  year  1887.  It  Is  de- 
nied, however,  that  relator  paid  over  the  said 
moneys  collected  by  him  to  the  proper  officer 
at  the  times  and  in  the  manner  required  by 
law;  and  it  Is  alleged  that  he  failed  and  re- 
fused, persistently,  to  make  reports  to  de- 
fendant as  comptroller,  and  to  pay  over  to 
the  treasurer,  as  required  by  law,  the  moneys 
collected  by  him  as  such  collector,  and  by  so 
doing  he  forfeited  all  commissions  claimed 
by  him.  The  return  does  not  allege,  nor  was 
It  the  purpose  of  defendant  so  far  as  we 
can  see,  to  allege,  that  relator  did  not  In 
fact  pay  over  to  the  proper  officers  the 
moneys  alleged  to  have  been  collected;  but 
the  allegation  Is  that  he  did  not  pay  at  the 
times  and  In  the  manner  required  by  law. 
It  is  also  denied  that  there  is  due  the  re- 
lator by  the  state  the  sum  of  $326.66,  or  any 
sum  whatever,  for  his  services  as  collector 
of  revenue;  but  this  denial  Is  coupled  with 
the  statement  that  full  commissions  had 
been  paid  to  him  on  all  moneys  collected  by 
him,  except  the  sum  of  $2,602.77,  and  that 
the  commissions  on  this  sum  amounted  to 
$92.73.  H6w  the  commi,S8ions  on  the  sum 
mentioned  are  fixed  at  $92.73  Is  not  alleged. 

The  theory  of  the  return  Is  that  relator 
forfeited  the  commissions  to  which  he  was 
entitled  under  the  statute,  on  that  part  of  the 
collecttons  made  by  him  on  which  commis- 
sions had  not  been  paid,  by  reason  of  his 
failure  to  make  reports  to  defendant  as 
comptroller,  and  pay  over  the  amounts  col- 
lected to  the  treasure,  at  the  times  and  In 
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the  maimer  required  by  law.  By  the  second 
section  of  cliapter  197T,  Laws  1874,  it  is  en- 
acted that  "every  coUector  of  revenue,  after 
Teceiying  the  annual  tax-list  or  boolcs,  shall 
make,  on  the  sixteenth  and  last  days  of  the 
months  of  November,  December  and  January, 
and  on  the  Ia,st  days  of  all  other  montiis,  a  re> 
turn  under  oath  to  the  comptroller  and  county 
Judge,  of  all  sums  collected  on  accoimt  of  the 
state  and  county  taxes,  and  for  licenses  and 
other  purposes.  In  this  return  he  shall  state 
the  names  of  the  i)erson  or  persons  paying 
the  tax,  license,  or  other  sum,  the  amount 
thereof,  as  well  aa  the  character  of  the  funds 
In  which  paid,  whether  in  scrip  or  cash,  and 
U  In  scrip,  the  number  and  amount  thereof, 
and  to  whom  issued,  by  the  state  or  coun- 
ty, as  the  case  may  be,  and  at  the  same  time 
be  shall  pay  all  moneys  in  his  hands  to  the 
proper  officers,  as  provided  by  law."  The 
fifth  section  of  this  act  provides  "that  for 
any  failure  on  the  part  of  any  collector  of 
revenue  to  make  reports  or  pay  over  any 
money  as  required  by  this  act  and  the  act 
of  which  It  is  an  amendment,  he  stiall  for- 
feit for  every  week's  delay  one-fifth  of  his 
commissions,  and  if  the  delay  extends  be- 
yond thirty  days  he  shall  forfeit  all  commis- 
sions upon  all  amoimts  to  wliich  such  failiue 
applies,  and  all  future  commissions  upon  col- 
lections to  be  made;  provided,  that  the 
comptroller  for  good  cause  shown  to  him 
may  suspend  the  force  and  operation  of  this 
section  with  regard  to  such  defaulting  col- 
lector of  revenue." 

Does  the  return  allege  such  a  state  of  facts 
as  shows  a  forfeiture  of  commissions  under 
the  statute?  Wlille  the  stringency  of  the 
old  rule  relating  to  pleadings  in  mandamus 
proceedings  tias  been  considerably  relaxed, 
great  strictness  Is  still  required  In  returns 
setting  up  matter  in  confession  and  avold- 
anc&  The  role,  as  stated  in  a  decision  of 
this  court,  Is  that  the  return  shall  state  the 
fticts  relied  on  with  such  precision  and  cer- 
tainty that  the  court  may  be  fully  advised  of 
all  the  particulars  necessary  to  enable  It  to 
pass  Judgment  upon  the  sufficiency  of  the 
retorn.  Commissioners  v.  Johnson,  21  Fla. 
678;  State  v.  Mayor,  etc.,  of  Jacksonville,  22 
Fla.  21.  The  forfeiture  declared  by  the  statr 
ute  is  one-flfth  of  the  commisisions  for  every 
week's  delay  in  falling  to  make  the  reinrts 
or  pay  over  the  moneys  collected  as  required 
by  the  act;  and,  if  such  delay  extends  be- 
yond 30  days,  all  of  the  commissions  on 
amounts  to  which  such  failure  applies,  and 
all  commissions  on  future  collections,  are  de- 
clared forfeited.  The  rei>orts  or  returns  are 
required  to  be  made,  and  the  collections  paid 
over  to  the  offl.cer8  named  in  the  act,  on  the 
16th  and  last  days  of  the  months  of  No- 
vember, December,  and  January,  and  on  the 
last  days  of  all  other  months.  The  allega- 
tions in  the  first  paragraphs  of  the  return, 
standing  alone,  to  the  effect  that  relator  fail- 
ed and  refused,  persistently,  to  make  reports 
to  defendant;  as  comptroller,  and  to  pay  over 


to  the  treasurer,  as  required  by  law,  the 
moneys  collected  by  him,  and  that  he  failed 
to  make  returns,  as  required  by  law,  of  ail 
sums  collected  on  account  of  state  taxes  for 
the  years  1886  and  1887,  and  by  so  doing  he 
forfeited  all  commissions  claimed  by  him, 
are  clearly  insufficient  to  show  any  forfeiture 
of  commissions  under  the  statute.  It  is  here 
simply  stated  that  relator  failed  and  refused 
to  make  reports  or  returns,  and  to  pay  over 
moneys  collected,  as  required  by  law.  The 
forfeiture  attaches,  as  to  one-fifth  of  the  com- 
missions, upon  every  week's  delay  in  mak- 
ing the  required  reports,  or  paying  over  the 
money  collected,  up  to  30  days'  delay,  and 
then  to  all  commissions  on  amounts  collect- 
ed to  which  the  failure  applies,  as  well  as 
future  commlssious.  It  may  be  true  that  re- 
lator failed  and  refused  to  make  reports, 
and  pay  over  moneys  collected  by  him  as 
collector,  a,s  required  by  law,  ana  still  such 
fUlure  or  delay  on  his  part  may  not  have 
extended  the  length  of  time  necessary  to 
work  a  forfeiture  of  any  commissions  und» 
the  statute.  The  statutory  conditions  upon 
which  the  fcs'feiture  is  made  to  depend  are 
not  alleged  in  this  part  of  the  return,  and 
without  them  the  court  cannot  assume  that 
there  was  any  forfeiture. 

In  addition  to  the  allegations  referred  to,  it 
Is  alleged  in  another  part  of  the  return  that 
the  failure  and  delay  of  relator  to  make  re- 
port of  taxes  collected  by  him  extended  from 
February,  1887,  to  March,  1888,  the  termina- 
tion of  his  office;  but  the  return  explains 
this  aUegati(Hi  as  follows,  viz.  that  relatCH: 
failed  to  make  retum»  of  taxes  collected  by 
him  on  the  last  days  of  the  months  of  March, 
AprU,  May,  June,  July,  August,  September, 
October,  November,  and  December,  1887, 
and  on  the  last  days  of  January  and  Feb- 
ruaiy,  1888,  and  that  this  delay  applied  to 
a  larger  sum  of  taxes  collected  tor  the  state 
thau  the  amount  stated,  upon  which  com- 
missions had  not  been  paid.  It  is  also  stat- 
ed that  defendant  withheld  the  commissioas 
on  the  amount  mentioned  by  virtue  of  sec- 
tion 6,  c.  1077,  Laws  Fla.  How  rdatw  could 
be  in  default  in  maidng  reports  before  Au- 
gust, 1887,  is  not  perceived,  as  it  is  admitted 
that  he  was  not  appointed  collector  of  rev- 
enue for  Franklin  county  until  the  14tb  day 
of  July,  1887.  All  of  the  allegations  In  ref- 
erence to  a  forfeiture  of  commissicHis  on  ac- 
count of  a  failure  to  make  reports  <nr  to  pay 
over  collections,  when  taken  together,  do  not. 
In  our  Judgment,  relieve  the  return  of  a  fa- 
tal uncertainty  and  insufficiency  in  the  nec- 
essary particoiars  to  enable  the  court  to  pass 
Judgment  upon  the  merits  as  a  defense  un- 
der the  statute.  A  failure  to  make  return 
on  the  last  days  of  the  months  menticmed 
did  not  work  a  forfeiture,  imless  such  fail- 
ure extended  one  week,  when  one-fifth  ot  the 
commissions  became  forfeited;  and,  if  it  ex- 
tended 30  days,  aU  commissions  to  which  the 
failure  applied,  as  well  as  future  commis- 
sions, were  forfdted,  under  the  statute.    It 
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Is  true  that  coUectlons  made  befcH'e  the  16th 
days  of  November,  Decembo:,  and  January 
are  required  to  be  reputed  on  gald  days,  and 
that  a  failure  to  rep<H't  such  collections  oa 
the  last  days  of  the  three  months  mentioned 
would  be  a  delay  to  report  for  a  period  of 
two  we^b3,  but  the  return  does  not  allege 
any  failure  to  report  on  the  16th  days  of 
said  months.  The  failure  alleged  is  to  make 
returns  on  the  last  days  of  all  the  months 
mentioned.  The  most  that  can  be  made  of 
the  return  is  that  it  alleges  a  failure  and 
delay  of  relator  to  make  reports,  and  to  pay 
over  taxes  collected  by  him,  as  required  by 
law,  on  the  last  days  of  the  months  from 
February,  1887,  to  March,  1888,  and  that 
such  delay  applied  to  a  laig&c  sum  of  taxes 
collected  than  the  amount  collected,  upon 
which  commissions  had  not  been  paid.  It 
is  not  alleged,  as  already  stated,  that  re- 
lator did  not  in  fact  make  returns,  ae  pay 
over  taxes  collected,  or  that  he  did  not  make 
such  returns  or  payments  &tter  the  days 
fixed  by  law  for  returns  and  payments  to 
be  made,  and  before  the  expiration  of  the 
periods  prescribed,  when  a  forfeiture  of  com- 
missions is  declared.  When  returns  and 
payments  of  taxes  collected  were  made,  (»■ 
the  amounts  thereof,  are  not  stated,  and  the 
forfeitures  of  commissions  is  made  to  de- 
pend, according  to  the  allegations  of  the  re- 
turn, solely  upon  the  failure  to  make  reports 
and  payments  of  taxes  collected  at  the  times 
required  by  law.  The  confusion  and  incon- 
sistency of  the  return,  in  alleging  a  failure 
to  report  from  February  to  August,  1887,  be- 
fore relator  was  collector  of  revalue,  as  Is 
admitted,  are  apparent.  But,  independent 
of  this  feature,  the  return  Is  defective  In 
failing  to  allege  the  conditions  upon  which 
the  forfeiture  of  commissions  Is  made  to  de- 
pend under  the  statute. 

While  it  is  admitted  that  relator,  as  col- 
lector of  revenue,  collected  the  state  taxes 
alleged  in  the  alternative  writ,  it  is  stated 
that  foil  commissions  bad  been  paid  to  him 
on  all  moneys  collected  by  him,  except  the 
sum  of  ^602.77,  and  that  the  commissions 
on  this  sum  amounted  to  $02.73.  For  state 
collections  on  assessments  for  1887,  relator 
was  entitled  to  10  per  cent  on  the  first  $1,- 
000,  5  pa-  cent  on  the  next  $2,000,  2  per 
cent  on  the  next  $10,000,  and  1  per  cent 
on  the  balance.  For  state  collections  on 
1886  assessments,  he  was  entitled  to  10  per 
cent  on  the  first  $1,000,  5  per  cent  on  the 
next  $1,000,  S.p^  cent  on  the  next  $2,000, 
and  1  per  cent  on  the  balance.  The  com- 
missions were  required  to  be  audited  and 
allowed  by  the  comptroller,  and  paid  by  the 
treasurer  upon  warrant  therefor.  The  re- 
lator alleges  definitely  that  he,  as  collector 
of  revenue,  collected  specified  sums  of  the 
state  taxes  for  each  of  the  years  1886  and 
1887;  and  the  answer  to  this  is  that  foil 
commissions  had  been  paid  to  relate  on  all 
moneys  collected  by  him,  except  on  the  sum 
of  $2,60(2.77,  and  that  ibe  commissions  on 


this  sum  amounted  to  $92.73.  It  Is  denied, 
It  is  true,  that  any  commissions  were  due  re- 
lator from  the  state,  but  such  denial  can- 
not control,  in  the  presence  of  admitted  facts 
showing  commissions  to  be  due.  How  the 
commissions  on  all  collections  made  by  re- 
lator, except  on  the  amount  mentioned,  wore 
paid,  Is  not  alleged;  nor  is  it  alleged  when 
the  said  amount  upon  which  commissions 
had  not  been  paid,  was  collected.  Whether 
it  was  on  the  collections  for  1886  or  1887,  or 
whether  It  was  the  first  thousand  d(dlars 
collected,  the  next  one  or  two  thousand  dol- 
lars, or  the  balance  of  the  collections  of  any 
one  of  the  two  years  menticmed,  we  do  not 
know.  The  return  is  so  indefinite  as  to  make 
it  Impossible  for  the  court  to  determine  any- 
thing certain  in  reference  to  the  position  of 
defendant  as  to  the  forfeiture  of  commis- 
sions claimed  by  the  relator;  and  such 
pleading,  as  we  have  seen,  is  not  permissible 
In  a  return  to  an  alternative  writ  of  man- 
damus. The  facts  should  be  stated  with 
such  precision  and  certainty  that  the  court 
may  be  fully  advised  of  all  the  particulars 
necessary  to  enable  the  court  to  pass  judg- 
ment upon  its  sufficiency." 

While  the  principal  defense  attempted  to 
be  set  up  In  the  return  relates  to  the  sup- 
posed forfeiture  of  commissions  by  reason  of 
relator's  failure  to  make  returns  as  required 
by  law,  there  is  an  allegation  In  one  para- 
graph that  at  the  time  of  the  institution  of 
the  suit  there  was  due  from  relator  to  the 
state,  and  unaccounted  for,  as  appeared 
from  the  books  of  the  comptroller's  ofBoe, 
the  sum  of  $271.37  of  the  taxes  of  1886,  and 
the  sum  of  $1,162.61  of  the  taxes  of  1887.  It 
is  not  here  asserted  that  the  sums  mentioned 
were  in  fact  collected  by  relator,  nor  Is  It 
alleged  that  he  was  derelict  in  duty  in  not 
collecting  them.  They  simply  appeared  up- 
on the  comptroller's  books  unaccounted  for. 
The  forty-third  section  of  chapter  3681, 
Laws  1887,  provides  that  "when  any  collect- 
or discovers  that  any  land  has  been  assessed 
more  than  once  the  same  year,  he  shall  col- 
lect only  the  tax  Justly  due  thereon,  and 
shall  make  return  of  the  balance  as  a 
double  assessment  and  shall  be  credited 
therefor  by  the  county  commissioners  and 
the  comptroller.  He  shall  also  report  to  the 
county  commissioners  the  errors,  double  as- 
sessments and  Insolvencies  for  which  he  is 
to  be  credited  under,  different  heads,  giving 
in  every  case  the  names  of  the  parties  on 
whose  account  the  credit  Is  to  be  allowed." 
The  neglect  and  failure  on  the  part  of  the 
collector  of  revenue  to  collect  taxes  that  are 
due  and  collectible  may  subject  him  to  a 
suit  on  his  official  bond  tar  a  violation  of 
official  obligation,  but  the  statute  did  not 
make  sudi  neglect  and  failure  a  forfeiture  of 
commissions  on  collections  made.  Such  for- 
feiture attaches,  under  the  statute,  as  we 
have  seen,  to  a  dday,  for  the  periods  thwe-- 
in  mentioned,  to  report  and  pay  over  col- 
lections made.     The  theory  of  the  defoue 
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soDght  to  be  made  Is  that  relator  had  for- 
feited bis  commissiona,  and  that  none  were 
due  him.  In  onr  Judgment  the  return  falls 
to  exhibit  such  a  defense,  under  the  statote, 
and  falls  to  present  any  sofficlaat  defense 
to  the  alt^native  writ 

Ail  questions  that  may  exist  In  tbe  case  in 
referoioe  to  the  official  discretion  of  the 
comptroller  In  such  matters  have  been  ex- 
pressly waived,  and  withdrawn  firom  the 
otHisideratlon  of  the  court;  and  we  have 
passed  upon  the  legal  Dbaaea  of  the  return, 
'Without  r^erence  to  such  questions.  Goun- 
sd  tor  rdatrar  has  argued  that,  should  it  be 
considered  by  the  court  that  tiie  return  be 
hdd  sufficient  to  make  a  case  of  forfeiture 
of  commissions  under  the  statute.  It  Is  un- 
constltutlimal,  <m  the  groimd  that  It  would 
deprive  relator  of  his  property  without  due 
process  of  law.  The  conclusion  f<H%ed  upon 
us  makes  It  unnecessary  to  oonsldtf  this 
point  The  Judgement  of  the  court  is  that 
the  motion  to  quash  the  return  Is  sustained, 
and  an  order  will  be  entered  accordingly. 


(3S  Fla.  4a») 

McGEB  V.  ANCRUM. 
(Supreme  Court  of  Florida.     March  27.  1894.) 

JUOOMKIIT  —  EnTBT  DUBIKO-  VACATION — BKFUSAb 

o»  New  Tbial— Exkoution  —  Affidatit  of  Ii.- 

I^BOALITT. 

1.  Motion  for  a  new  trial,  made  Qi>on  the 
return  of  a  verdict,  and  continued,  by  special  or- 
der entered  apon  the  minutes,  to  a  day  beyond 
the  term  when  the  verdict  was  rendered,  can 
be  heard  and  disposed  of  by  the  judge  in  vaca- 
tion, and  upon  such  disposition  a  final  judgment 
can  be  entered  by  the  clerk  under  the  order  of 
the  judg^  though  not  on  a  rule  day.  On  the 
heanng  of  such  a  motion  the  Judge  is  holding  a 
term  of  conrt  as  to  that  case,  and  the  entries 
of  the  clerk  made  in  obedience  to  the  orders  of 
the  conrt  are  the  entries  of  the  Judge  himself. 

2.  On  a  writ  of  error  without  a  bill  of  ex- 
ceptions the  appellate  conrt  la  confined  to  as- 
■Ignmenta  of  error  based  npon  the  record  proper. 

S.  A  motion  to  set  aside  an  aflSdavit  of  il- 
legality of  the  issuance  of  an  execution,  and  for 
execution  against  the  defendant  and  the  sure- 
ties on  his  bond,  where  the  ground  of  illegality 
in  ilM  affidavit  Is  that  there  was  no  judgment 
upon  which  said  execution  issued,  and  that 
what  purports  to  be  a  judgment  entered  In  the 
judgment  record  by  the  circuit  clerk  was  en- 
tered without  any  authority,  involves  the  legal 
snffidency  of  said  Judgment  as  disclosed  by  the 
record  raoper,  and  a  ruling  denying  the  motion 
Is,  in  ulect,  a  decision  that  the  Judgment  was 
illegal  and  void. 

4.  M.  obtained  a  verdict  In  the  circuit  court 
against  A.,  and  a  motion  for  a  new  trial  was 
made,  but  not  disposed  of  during  the  term. 
Without  entering  final  Judgment  on  the  verdict, 
an  order  was  entered  npon  the  minutes,  contin- 
uing the  hearing  of  the  motion  to  a  day  beyond 
the  term,  and  on  the  adjourned  day  the  court 
overruled  the  motion,  and  directed  the  clerk  to 
enter  final  Judgment  upon  the  verdict,  and  the 
clerk  entered  the  judgment  on  a  day  other  than 
a  rule  day.  Execution  emanating  from  the 
judgment  was  levied  upon  property  of  defend- 
ant in  execntion,  and  affidavit  of  illegality  was 
made  on  the  ground  that  the  Judgment  was  en- 
tered without  authority,  and  was  void.  A  mo- 
tion to  set  aside  the  affidavit  of  Illegality,  imd 
that  execution  Issue  against  defendant  and 
sureties  on  bis  bond,  was  denied.     BM,  that 


the  mUng  was  error,  and  that  the  Judgment 
was  properly  entered  by  the  clerk  under  the 
order  of  the  judge. 
(SyUabus  by  the  Court) 

Error  to  circuit  court  Hamilton  county. 
John  P.  White,  Judge. 

Action  by  H.  T.  McOee  against  J.  H.  An- 
cnun.  A  Judgment  was  altered  on  a  verdict 
for  plaintiff.  Execution  was  Issued  on  the 
judgment  and  levied  on  defendant's  prop- 
erty. A  motion  to  set  aside  defendant's  affi- 
davit of  illegality  of  the  execution  was  over- 
ruled, and  plaintiff  brings  oror.     Reversed. 

A.  W.  Oockrell  &  Son,  for  plaintiff  in  error. 
B.  B.  Blackwell,  for  defendant  In  error. 

MABRY,  X  PlalntUt  In  error,  as  as- 
signee of  W.  R  Williams  &  Son,  instituted 
an  action  of  assumpsit  in  the  circuit  coiu-t 
for  Hamilton  county  against  J.  H.  Ancrum, 
defendant  In  error,  and  at  a  torm  of  said 
court  held  on  the  29th  day  of  April,  1887,  a 
vwdlct  was  rendered  In  fav<w  of  plaintiff 
and  against  defendant  for  the  sum  of  $800, 
with  Interest  for  two  years.  The  following 
recital  appears  in  the  record,  made  the  same 
day  that  the  verdict  was  rendered,  viz.:  "A 
motion  was  made  for  a  new  trial  by  counsel 
for  defendant  and  by  consent  of  counsel  In 
open  court  was  adjourned  to  Wednesday, 
May  4,  1887,  at  live  Oak,  Fla."  The  court 
then,  on  the  same  day,  without  entering 
Judgment  on  the  verdict  adjourned  the  court 
for  the  tCTm.  On  May  7,  1887,  an  order  was 
made,  afto-  reciting  'the  facts  stated  in  the 
previous  order  in  reference  to  the  adjourn- 
ment of  the  motion,  and  that  it  had,  by  con- 
sent of  coimsel,  been  Sidjoumed  from  the  4th 
to  the  7th  of  May,  "that  said  motion  be  de- 
nied, and  that  judgment  be  entered  by  the 
derk  npon  the  verdict  to  which  ruling  de- 
fendant by  bis  counsd,  excepted,  which  is 
accordingly  noted."  This  ordw,  signed  by 
the  judge,  was  entered  by  the  cl^k  on  the 
judgment  docket  on  IdCay  9,  1887,  and  im- 
mediately followed  by  the  following  entry, 
viz.:  "Whereupon  It  Is  considered,  ordered, 
and  adjudged  that  said  pUiintiff,  H.  T.  Mc- 
Oee, assignee,"  etc.,  "do  have  and  recover  of 
and  from  said  defendant  J.  H.  Ancrum,  the 
sum  of  nine  hundred  and  twenty-eight  dol- 
lars for  bis  damages,  principal  and  interest, 
and  the  further  sum  of  fourteen  and  89-100 
dollars  as  his  costs  in  this  behalf  expended, 
and  the  defendant  tn  mscy,"  etc.  '^Witness: 
Jno.  M.  Caldwell,  deik  of  said  court  and 
the  seal  of  said  court  this  May  9th,  1887," 
and  signed  by  the  (derk.  June  20,  1887,  the 
clerk  Issued  an  execution  on  the  foregoing 
oilry  of  Judgment  and  it  was  levied  upon 
property  of  the  defendant  Thereupon  the 
defendant  filed  an  affidavit  of  Illegality  of 
the  Issuance  of  the  execution,  and  the  ground 
of  illegality  alleged  therein  Is  the  f(dlowlng, 
viz.:  "That  thare  is  no  judgment  upon 
which  said  executicm  issued,  and  that  what 
purports  to  be  a  Judgm«it  entered  In  the 
Judgment  record  of  Hamilton  county  by  tba 
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derk  agalust  fhls  affiant  was  entered  with- 
out any  authority,  and  Is  wholly  void."  De- 
fendant also  filed  a  bond,  as  provided  by  the 
statute  In  such  cases.  The  following  arier 
also  appears  In  the  record,  to  wit: 

"In  the  Circuit  Court,  Hamilton  County, 
Florida.  H.  T.  McGee,  Assignee  of  W.  B. 
Williams  &  Son,  vs.  J.  H.  Ancrum.  Motion 
to  set  aside  affidavit  of  Illegality,  and  that 
execution  issue  against  defendant  and  sure- 
ties on  bond.  The  above  motion  coming  on 
to  be  heard,  'and  was  argued  by  counsel  for 
plaintiff  and  defendant  Upon  considera- 
tion, said  motion  is  overruled,  with  costs. 
Done  and  ordered  at  chambers,  the  30tb  day 
of  January,  1S88.     John  F.  White,  Judge. 

"To  the  judgment  overruling  said  motion 
cotmsel  for  plainUfF  excepted,  and  his  said 
exception  is  accordingly  noted.  John  F. 
White,  Judge.     30th  January,  1888." 

We  find  copied  into  the  record  a  notice  by 
counsel  for  plaintiff  In  execution,  to  the  ef- 
fect that  a  motion  would  be  made,  and  was 
thereby  made,  before  the  Judge  at  cham- 
bers, to  set  aside  the  affidavit  of  illegality, 
and  that  execution  be  ordered  against  de- 
fendant and  the  sureties  on  the  bond  filed 
with  the  affidavit  of  illegality;  and  also  an 
agreement,  signed  by  counsel  of  both  parties 
on  the  30th  day  of  January,  1888,  that  the 
said  order  of  the  Judge  of  that  date  is  "a 
final  Judgment  In  said  matter,  finally  sus- 
taining said  affidavit,  and  adjudging  that 
said  execution  Issued  Illegally."  Service  of 
the  notice  was  acknowledged  by  counsel  for 
defendant  In  execution  on  January  22,  1888, 
and,  as  appears  by  an  Indorsement  on  the 
notice,  It  was  filed  with  the  clerk  on  Febru- 
ary 2,  1888,  after  the  order  of  the  Judge  was 
made. 

The  errors  assigned  relate  to  the  ruling  of 
the  Judge  on  the  affidavit  of  illegality.  The 
case  is  before  us  on  writ  of  error,  without  a 
bin  of  exceptions,  and  in  disposing  of  the  er- 
rors assigned  we  are  confined  to  the  record 
proper.  Columbia  Co.  v.  Branch,  31  Fla. 
62,  12  South.  650. 

What  the  judge  decided  will  be  ascer- 
tained from  his  own  language  above  his 
signature,  and  entered  of  record,  and  no  Im- 
portance will  be  attached  to  the  agreement 
of  counsel  filed  in  the  cause.  There  is  real- 
ly no  proper  record  evidence  that  the  notice 
of  motion  referred  to  was  before  the  Judge 
when  the  order  mentioned  was  mode,  but, 
as  this  order  recites  that  It  was  made  on 
motion  to  set  aside  the  affidavit  of  illegality, 
and  that  execution  issue  against  the  deteai- 
ant  and  the  sureties  on  the  bond,  the  same 
result  would  follow  if  we  were  to  consider  the 
notice  as  a  formal  motion  made  before  the 
jndge  at  the  hearing.  What  is  the  effect  of 
the  decision  of  the  judge  on  the  affidavit  of 
lUegollty?  The  statute  (section  19,  p.  624, 
McClel.  Dig.)  provides  that  "In  all  cases 
where  an  execution  shall  Issue  illegally,  and 
the  person  against  whom  such  execution  Is 
directed,  bis  agent  or  attorney,  shall  maka 


oath  thereof,  and  shall  state  In  the  affidavit 
the  cause  of  such  Illegality,  the  sheriff,  or 
other  officer,  shall  return  the  same  to  the 
next  term  of  the  court  from  which  the  same 
issued,  and  the  court  shall  determine  there- 
on at  such  time:  provided,  that  the  party 
making  the  affidavit  be  required  to  state 
whether  any  part  of  said  execution  be  due, 
and  \ftiece  the  party  so  making  the  affidavit 
shall  admit  a  part  of  the  execution  to  be 
legally  due,  the  amount  so  aclmowledged 
shall  be  paid  before  the  affidavit  is  received; 
and  provided,  also,  that  the  p«son  claiming 
the  benefit  of  this  section  shall  execute  to 
the  sheriff,  or  other  officer  levying  said  ^e- 
cutloD,  a  bond  with  sufficient  security,  in  at 
least  double  the  amount  of  said  execution, 
or  that  part  thereof  suspended  by  the  affi- 
davit" The  next  section  provides  that,  "If 
The  affidavit  of  illegality  be  set  aside,  execu- 
tion may  issue  against  the  party  making  the 
same,  and  against  his  securities  on  the 
bond,"  In  Matthews  v.  Hlllyer,  17  Fla.  488, 
It  was.  In  effect  decided  that,  wh»e  the 
grounds  in  an  affidavit  of  Illegality  are  suffi- 
cient If  true,  to  show  that  the  execution  Il- 
legally Issued,  it  is  the  duty  of  the  court,  np- 
on  the  compliance  with  the  oth(x  provisions 
of  the  statute,  to  hear  the  proofs  of  the  par- 
ties as  to  the  facts  stated  in  the  affidavit, 
and  determine  thereon;  and  that  it  is  oror 
to  dismiss  the  affidavit  upon  motion  on  the 
ground  that  the  matters  stated  therein  had 
already  been  adjudicated,  and  without  evi- 
dence being  produced  or  facts  admitted  by 
either  party,  and  an  opportunity  given  to  be 
heard  thereon.  The  motion  was  to  dismiss 
the  affidavit  for  causes  dehors  the  record, 
and  the  affidavit  was  dismissed  on  the 
grounds  stated  in  the  motion.  In  the  case 
now  before  us  the  sole  ground  alleged  in  the 
affidavit  why  the  execution  was  illegally  Is- 
sued is  that  the  judgment  entered  in  the 
cause  by  the  clerk  was  without  authority, 
and  Is  wholly  void.  The  statute  provides 
that,  "If  the  affidavit  of  illegality  be  set 
aside,  execution  may  Issue  against  the  party 
making  the  same,  and  against  his  sureties 
on  the  bond."  A  motion  to  set  aside  the 
affidavit  and  grant  execution  agalnsli  defend- 
ant and  the  sureties  on  his  bond  Involves  tho 
legal  sufficiency  of  the  issuance  of  the  exe- 
cution. The  Issue  presented  In  the  present 
affidavit  is  restricted  to  the  legal  sufficioicy 
or  the  judgment,  as  shown  by  the  record  in 
the  cause,  and  the  decision  of  the  Judge  was 
necessarily  confined  to  this  Issue,  and  a  rul- 
ing denying  the  motion  was,  in  effect  a  de- 
cision that  the  judgment  was  void,  and 
hence  the  execution  Illegally  Issued.  Had 
the  ground  of  Illegality  rested  upon  matters 
in  pals,  in  the  absence  of  the  testimony  up- 
on which  the  judge  acted,  wo  could  not  re- 
view his  ruling;  but  that  is  not  the  case 
here,  and  we  think  the  effect  of  the  ruling  Is 
as  stated.  This  being  the  case,  we  must  de- 
termine whether  the  conclusion  reached  by 
the  court  was  correct 
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The  Judgment  entered  by  the  clerk  of  the 
circuit  court  in  this  case  was  In  vacation,  not 
on  a  rule  day,  and  was  upon  a. verdict  ren- 
dered during  a  former  term  of  the  court 
There  was  no  statute  authorizing  the  clerk, 
by  virtue  of  the  powers  conferred  on  him  as 
cleric,  to  enter  Judgment  after  the  expiration 
of  the  term  upon  a  verdict  rendered  In  term. 
It  was  held  in  Sedgwick  v.  Dawkins,  16  Fla. 
198,  that,  should  a  Judgment  be  entered  by 
the  clerk  on  the  verdict  of  a  Jury  after  the 
expiration  of  the  term,  but  placed  in  the  min- 
utes as  if  rendered  during  the  term,  it  may 
be  inquired  into  by  the  court  at  a  subsequent 
term  and  corrected.  Such  an  entry  has  no 
legal  force,  and  cannot  be  protected  by  Inter- 
posing the  sanctity  of  a  Judicial  record.  It 
Is  claimed  here  that  the  authority  of  the 
derk  to  enter  the  Judgment  is  derived  from 
the  order  of  the  Judge,  made  in  vacation, 
in  overruling  the  motion  for  a  new  trial  The 
power  of  the  court  to  make  such  an  order 
is  based  upon  the  act  of  1870  (chapter  3121). 
This  statute  bad  not  been  enacted  when  the 
case  of  Sedgwick  v.  Dawkins  arose.  Ttie 
motion  for  a  new  trial  in  the  present  case 
was  made  during  the  term  of  the  court,  and 
by  consent  of  counsel  was  adjourned  for 
hearing  to  a  day  in  vacation,  and,  being  over- 
ruled, an  order  was  made  by  the  Judge  that 
Judgment  be  entered  by  the  derk  upon  the 
verdict.  The  act  of  1879,  supra,  provides: 
"That  the  Judges  of  the  circuit  courts  of  the 
state  of  Florida  be,  and  they  are  hereby,  au- 
thorized and  empowered  to  exercise  in  vaca- 
tion any  Jurisdiction  or  power  they  are  now 
authorized  and  empowered  to  exercise  in 
term  time,  except  in  cases  requiring  the  in- 
tervention of  a  Jury,  and  the  said  Judges 
are  also  authorized  and  empowered,  in  cases 
requiring  the  intervention  of  a  Jury,  to  ^er- 
cise  the  same  Jurisdiction  and  powers  In  va- 
cation as  they  are  now  authorized  and  em- 
powered to  exercise  in  term  time:  provided, 
the  parties  agree  In  writing  to  waive  a  Jury; 
provided  further,  that  this  act  shall  not  be 
construed  to  require  any  such  Judge  to  go  out 
of  the  county  in  which  he  may  be  during 
vacation."  The  construction  put  upon  this 
act  in  Myrlck  v.  Merritt,  21  Fla.  799,  was 
that  it  gave  the  Judge  the  same  power  in  va- 
cation as  in  term;  "that  is,  the  same  power 
as  If  at  the  time  of  applying  for  the  order 
the  court  was  in  session.  For  the  purpose 
of  the  application  or  motion  It  is  virtually  a 
torn  of  the  court.  •  •  •  The  proper  con- 
struction of  tiie  statute  is  that  the  making  a 
motion  in  vacation  is  to  be  considered  as 
though  made  at  a  subsequent  term  to  the 
last  adjourned  term."  Under  this  statute 
the  Judge  cannot,  as  was  held  in  the  case 
Just  referred  to,  undo  what  he  has  already 
done  at  a  previous  t»in,  as  this  would  be  the 
exercise  of  greater  power  than  he  possessed 
at  a  subsequent  term.    The  motion  for  the 


new  trial  In  the  case  before  us,  while  made  at 
a  previous  term,  was  postponed  for  a  hearing 
to  a  day  in  vacation;  and  the  action  of  the 
court  on  the  motion  in  vacation  did  not  undo 
anything  that  had  already  been  done  in  the 
case  during  the  term.  The  solution  of  the 
question  before  us  depends  upon  whether 
the  Judge  had  the  power  to  dispose  of  the 
motion  for  a  new  trial  in  vacation;  for,  if 
he  did,  so  far  as  the  case  then  before  him 
was  concerned,  he  was  holding  a  term  of 
court,  and,  upon  overruling  the  motion,  could 
direct  the  clerk  to  enter  the  proper  Judg- 
ment. Under  section  10,  c.  1938,  Laws  1873, 
demurrers  can  be  heard  and  disposed  of  in 
vacation  as  well  as  In  term,  and  the  Judge 
may,  "In  vacation,  make  any  order  in  re- 
gard thereto,  and  consequent  \rpoa  his  deter- 
mination of  the  issues  of  law  presented,  that 
he  could  In  term  time."  In  construing  this 
statute  and  the  rule  of  practice  on  the  same 
subject  it  was  decided  In  L'Engle  v.  L'Engle, 
19  Fla,  714,  that  where  a  demurrer  to  a  plea 
was  heard  and  sustained  In  vacation,  and 
there  was  no  proper  application  to  amend 
or  plead  further,  the  proper  Judgment  to  be 
entered  Is  a  final  Judgment  against  the  de- 
foidant,  and  that  the  Judge  should,  under  the 
rule  and  statute,  order,  where  the  acfion  Is 
upon  a  contract  in  which  the  clerk  can  assess 
the  damages,  a  formal  final  Judgment  sus- 
taining the  demurrer,  and  that  the  damages 
assessed  should  be  entered  upon  the  hear- 
ing upon  the  demurrer  without  waiting  for 
a  rule  day.  In  our  Judgment,  the  act  of  1879 
(chapter  3121)  empowered  and  authorized  the 
circuit  Judge  to  hear  and  dispose  of  the  mo- 
tion for  a  new  trial  made  during  the  term 
of  the  court,  and  postponed,  by  special  order 
then  made,  to  a  day  In  vacation  for  consid- 
eration. The  Judge  can  exercise  the  same 
powers  In  vacation  as  if,  at  the  time  of  ap- 
plying to  blm,  the  court  was  in  regular  ses- 
sion. The  powers  thus  granted  are  very 
broad,  and  were  conferred  for  the  reason 
that  at  common  law  such  powers  appwtain 
to  the  court  only  In  regular  or  special  session. 
Forchelmer  v.  Tarble,  23  Fla.  09,  1  South. 
896.  What  the  Judge  does  In  vacation  in 
cases  properly  brought  before  him  is  con- 
sidered, as  to  such  cases,  as  done  in  term; 
and  the  entries  of  the  clerk,  made  in  pursu- 
ance of  directions  then  ordered,  aro  the  en- 
tries of  the  Judge  himself.  The  clerk  does 
not  derive  his  powers  In  sudi  cases  from  the 
statutes  authorizing  him,  without  special  Ju- 
dicial discretion  for  that  purpose,  to  enter 
Judgments  In  vacation  on  certain  contingen- 
cies, but  he  acts  for  and  as  the  amanuensis 
of  the  Judge. 

The  court  erred,  in  our  Judgment,  in  over- 
ruling the  motion  to  set  aside  the  affidavit  of 
Illegality,  and  the  Judgment  entered  therein 
will  be  reversed  for  further  proceedings  not 
inconsistent  with  this  opinion. 
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BERRY  T.  WATERMAN. 
(Supreme  Court  of  MissUsippL    Jan.  1,  1894.) 

SAiB— EXECDTOBT  COKTBACT — VbSTINO  OF  TiTLB. 

A  contract  for  the  purchase  of  an  entire 
cotton  crop  for  the  year,  to  be  delirered  by  the 
seller  at  the  buyer's  place  of  business,  and 
paid  for  according  to  the  weights,  as  delivered, 
when  partly  executed  by  delivery  of  and  pay- 
ment for  part  of  the  crop,  does  not  vest  in  the 
buyer  sucn  title  to  the  undelivered  balance  aa 
to  enable  him  to  replevy  it  from  another,  to 
whom  the  seller  had  sold  and  delivered  it 

Appeal  from  circuit  court,  I^eflore  county; 
R.  W.  Williamson,  Judge. 

Replevin  by  G.  M.  Waterman  against  Fer- 
dinand Berry.  Judgment  for  plaintlfT.  De- 
fendant appeals.    Reversed. 

This  is  an  action  of  replevin  brought  by 
appellee,  Waterman,  against  appellant.  Ber- 
ry, to  recover  possession  of  83  bales  of  cot- 
ton. The  facts  relied  on  by  Waterman  to 
support  his  claim,  as  testified  to  by  blm, 
and  corroborated  by  other  witnesses,  are  that 
about  the  last  of  October,  1892,  he  purchased 
from  one  W.  H.  Cox  bis  entire  cotton  crop 
for  the  year  1802,  and  that  about  the  Ist  of 
November,  1892,  39  bales  of  the  cotton  were 
delivered,  and  paid  for  by  him.  The  cotton 
was  to  be  delivered  by  Coz  at  Greenwood, 
Miss.,  where  Waterman  did  business,  and 
was  to  be  paid  for  according  to  the  weights 
as  delivered.  The  cotton  seized  was  a  part 
of  Cox's  1892  crop,  but  had  not  been  paid 
for,  nor  bad  the  purchase  price  been  tendered. 
The  contract  of  purchase  was  not  in  writing. 
The  cotton  In  controversy  was  sold  to  appel- 
lant. Berry,  and  was  in  his  possession  when 
seized  under  the  writ  of  replevin.  The  cause 
was  tried  In  the  court  below  before  the 
Judge,  a  Jury  having  been  waived.  There 
was  a  Judgment  for  Waterman,  from  which 
Berry  appealed. 

Rash  &  Gardner,  for  appellant  A.  H. 
Longlno,  for  appellee. 

CAMPBELL,  C.  J.  Conceding  the  valld- 
Ity  of  the  contract  of  sale  between  Cox  and 
Waterman,  the  latter  acquired  nothing  but 
the  right  to  claim  a  performance  of  tbe  con- 
tract, and  to  damages  for  nonperformance. 
He  did  not  acquire  title  to  the  cotton,  but  a 
right  to  get  the  title  by  performance,  until 
which  be  badnoownershipof  the  cotton,  and 
therefore  could  not  maintain  an  action  for  it 
The  statute  of  frauds  has  reference  only  to 
the  "contract  for  the  sale,"  and  has  no  in- 
fluence whatever  on  a  sale.  The  two  are 
totally  distinct  Waterman  had  a  contract 
for  the  sale,  but  until  its  terms  are  compiled 
with  by  delivery  of  the  cotton,  there  was 
no  sale;  hence,  no  right  of  action  for  the 
cotton,  the  maintenance  of  which  depends 
on  title.  This  disposes  of  the  case,  which  is 
too  plain  for  dispute.  Nothing  but  zeal  ob- 
scuring Judgment  could  give  rise  to  litiga- 
tion in  so  plain  a  case,  and  the  wonder  is 
bow  the  learned  Judge  was  misled  about  it 
All  concerned  must  have  been  mystified  by 


the  statute  of  frauds,  whlcb  has  nothing  to 
do  with  the  case.  Reversed  and  remanded 
for  a  new  trial. 


(71  MlM. 

SEVIER  V.  MINNIS  et  aL 


*m 


(Supreme  C!onrt  of  Mlsslgslppl.    Jan.  1,  1894.) 

HOBTOAOBS— PaTMEKT   OF  TaXEB— RbDBMPTION. 

One  who  has  bought  in  land  under  a 
deed  of  traet,  being,  entitled  to  the  income,  is 
bound  to  pay  the  taxes;  and  if  he  allows  these 
to  become  delinquent,  and  by  his  consent  his 
intended  devisee  buys  in  the  land  at  the  tax 
sale,  her  tax  title  is  not  good,  against  an  unex- 
pired right  of  redemption  from  the  trnst  deed. 

Appeal  from  chancery  court  Monroe  coun- 
ty; Baxter  McFarland,  (Chancellor. 

Bill  by  Josephine  Sevier  against  R.  A.  Mtn- 
nls  and  others  to  remove  cloud  from  title, 
etc.  Bill  dismissed.  Complainant  appeals. 
Reversed. 

The  appellant  Mrs.  Josephine  Sevier,  filed 
her  biU  in  the  chancery  court  of  Monroe 
county  against  R.  A.  Mlnnls  and  others,  In 
which  she  alleges  that  she  was,  in  1872,  tbe 
owner  of  nearly  all  of  blo<^  76  in  Aberdeen, 
Miss.,  and  borrowed  $600  from  one  W.  S. 
Vestal,  and  gave  her  note  for  that  amount 
with  her  husband  as  surety,  and  gave  a  trust 
deed  on  said  block  76  to  secure  It;  that  the 
block  was  sold  In  1879  under  the  trust  deed, 
and  said  Vestal  bought  it  taking  a  convey- 
ance from  the  trustee  thereto;  that  said 
Vestal  died  In  1887,  having  previously  made 
a  will  devising  all  his  property  to  Mrs.  E. 
A.  Mlnnls,  wife  of  appellee  R.  A.  Mlnnls, 
and  motfaor  of  other  appellees;  that  Mrs.  E. 
A.  Mlnnls  died  in  1889,  leaving  appellees 
her  heirs  at  law;  that  *or  about  10  years 
before  his  death,  the  health  of  said  W.  S. 
Vestal  was  not  good,  and  he  was  blind;  that 
during  this  time  he  lived  with  Mlnnls  and 
his  wife;  that  R.  A.  Mlnnls  was  during  all 
this  time  the  agent  and  manager  of  said 
Vestal,  whose  afflictions  incapacitated  him 
from  attending  to  his  business;  that  from 
the  purchase,  in  1879,  Vestal,  through  Mlnnls, 
paid  all  the  taxes.  Insurance,  and  repairs, 
and  all  other  disbursements  required  about 
the  property;  that  for  the  year  1888  the 
taxes  were  not  paid  on  that  block,  and  these 
lands,  in  consequence,  were  sold  for  the  taxes 
of  that  year  in  March,  1884,.  when  they  vnace 
bid  in  by  R.  A.  Mlnnls  and  a  collector's  deed 
made  to  Mrs.  E.  A.  Mlnnls,  who  afterwards 
paid  the  taxes  regularly.  The  bill  charges 
that  this  was  done  purimsely  by  Mlnnls  and 
wife,  and  that  the  sale  and  conveyance  were 
made  by  them  so  that  the  title  could  be  g;ot 
out  of  said  Vestal,  and  Into  Mrs.  Mlnnls;  all 
of  them  being  well  aware  that  by  the  pro- 
visions of  the  will  of  said  Vestal  the  com- 
plainant could,  by  paying  off  the  mortgage 
debt  secure  the  reinvestment  of  the  title  of 
the  valuable  town  property  into  her,  desiring 
to  prevent  the  same,  and  also  desiring  to 
so  manage  as  to  prevent  the  redemption  of 
the  property  by  Mrs.  Sevier,  which  could  be 
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effected  by  Mrs.  Seyier  by  paying  off  fhe 
trust  debt,  or.  allowing  the  rents  to  pay  it 
off,  or  In  some  way  forever  prevent,  finally, 
any  redemption  of  the  trust  sale.  The  bill 
also  charges  that  the  rents  and  profits  have 
been  sufflclcnt  to  pay  off  the  mortgage  debt. 
The  bill  asks  that  the  tax  deed  be  set  aside 
and  vacated,  as  a  cloud  on  complainant's 
title  to  said  bloclc  76,  and  that  the  land  be 
placed  in  the  hands  of  a  receiver,  to  attend 
to  it,  collect  rents,  pay  taxes,  repairs,  et'a, 
and  generally  care  for  the  property  to  the 
best  advantage  of  all  parties.  The  answer 
admits  most  of  the  averments  of  the  bill, 
bat  denies  that  the  income  had  paid  off  the 
debt,  and  that  Mrs.  Minnls'  tax  purchase 
was  fraudnlent  or  collusive,  and  that  she 
did  not,  by  her  tax  deed,  secure  a  good  and 
perfect  title.  By  way  of  cross  bill  they 
charge  that  the  original  title  of  Mrs.  Sevier, 
a  deed  from  her  husband  In  1869,  was  in- 
valid because  he  was  then  owing  debts  to 
various  persons,  and  the  deed  was  voluntary, 
and  made  with  intent  to  defraud  then  exist- 
ing and  future  creditors.  They  charge  that 
the  $500  borrowed  from  Vestal  by  her  was 
used  in  buying  other  land,  and  adted  that 
the  $500  be  decreed  to  be  a  vendor's  lien 
on  the  land  so  purchased,  and  that  the  heirs 
of  Vestal  be  subrogated  to  the  rights  of 
Vestnl.  CSompIainant  demurred  to  the  cross 
bill,  and  the  demurrer  was  sustained.  On 
the  final  hearing  the  coiurt  rendered  a  decree 
dismissing  complainant's  bill,  with  costs,  and 
from  this  decree  she  appealed. 

B.  HI  Bristow,  for  appellant  Cnitton  & 
Bckford,  for  appellees. 

CAMPBELL,  0.  X  Mr.  Vestal,  by  his  pur- 
chase under  the  deed  of  trust,  became  en- 
titled to  the  Income  arising  from  the  estate; 
and  it  was  his  duty,  while  in  the  enjoyment 
of  the  estate,  to  pay  the  taxes,  and  he  could 
not  free  himself  from  this  obligation  by  re- 
linquishing to  another  the  land,  or  permitting 
it  to  be  sold  for  taxes,  and  bou^t  by  another. 
It  Is  manifest  that,  by  agreement  with  Vestal, 
Bobert  Minnie  purchased  the  land  at  the  sale 
for  nonpayment  of  t»xes,  and  put  the  title 
in  his  mother,  who  had  expectation  of  -ac- 
quiring the  land  by  devise  under  the  will 
already  made,  and  which,  though  subject  to 
be  revoked,  was  not  likely  to  be.  All  the 
family  felt  sure  that  she  would  get  It,  and 
it  seems  strange  that  the  taxes  were  not 
paid,  and  the  expense  of  sale  saved,  and  a 
conveyance  obtained  from  Vestal,  If  he  was 
determined  to  abandon  the  land.  He  con- 
sented to  the  sale  and  purchase  for  Mrs. 
Minnis,  and  in  December,  1885,  when  applied 
to  by  Dr.  Minnis,  declined  to_  redeem,  and 
consented  to  the  holding  and  improving  the 
land  by  Mrs.  Minnis.  8he  held  the  land  Just 
aa  Vestal  did,  and  could  not  set  up  her 
tax  title,  acquired  under  the  ctrcumstances, 
against  the  complainaift.  We  fully  concur  with 
counsel  for  the  appellees  In  their  eloquent 


Btrictores  on  the  "married  woman's  law,"  and 
Its  being  the  prolific  source  of  unnumbered 
rascalities  during  the  period  of  evolutions, 
by  successive  stages,  from  the  barbarism  of 
her  former  condition,  as  a  feme  covert,  to 
her  complete  emancipation  by  the  Code  of 
1880,  but  do  not  feel  authorized,  because  of 
that,  to  overturn  correct  principles  of  law 
in  order  to  prevent  what  may  be  a  moral 
wrong.  We  would  gladly  seize  upon  any- 
thing affording  a  Just  ground  for  enforcing 
the  contract  originally  made  between  Sevier 
and  Vestal,  according  to  their  understanding 
of  it,  if  we  fdt  Justified.  McDougal  v.  Bank, 
62  Miss.  663;  Gross  v.  Eedrick,  66  Miss. 
61,  7  South.  496.  Reversed  and  remanded 
for  further  proceedings  in  the  chanceiy  court 
in  accordance  with  this  opinion. 


(71  Wss.  «8) 
GOYBR  COLD-STORAGE  CO.  v.  WILD- 

BERGER  et  al. 
(Supreme  Court  of  MissiBsippi.     Jan.  1,  1894.} 

TBAN87EB  or  COKPOKATB  BtOCE —EQUITABLE  Be^ 

LiEP  IS  Law  Coubt. 

1.  Prior  to  Code  1892,  |  844,  rdating  to  the 
transfer  of  corporate  stock,  a  transfer  of  stock 
by  an  insolvent  in  payment  of  a  just  debt  is 
valid  as  against  other  creditors,  though  not 
made  on  the  books  of  the  corporation,  as  re- 
quired by  its  by-laws. 

2.  Since  courts  of  law  may  administer  equi- 
table, and  courts  of  chancery  legal,  relief 
(Const.  §  147),  a  judgment  at  law  will  not  be 
reversed  merely  l>ecanse  equitable  principles 
were  involTed. 

Appeal  from  circuit  court,  Coahoma  coun- 
ty; R.  W.  WUliamson,  Judge. 

To  property  levied  on  under  execution,  at 
the  suit  of  the  Goyer  Cold-Storage  Company, 
as  that  of  J.  E.  Blake,  the  Memphis  National 
Bank  and  R.  H.  Wildberger  filed  a  claim  of 
ownersliip.  From  a  judgment  f<»:  claimants, 
plaintiff  In  executicm  appeals.    Affirmed. 

On  the  1st  day  of  October,  1892,  appel- 
lant obtained  a  judgment  In  a  Justice's  court 
against  one  J.  E.  Blake.  Execution  Issued, 
and  was  levied  on  20  shares  of  building  and 
loan  association  stock  which  were  In  the 
name  of  said  Blake.  The  secretary  of  the 
association  filed  his  answer  under  the  stat- 
ute, saying  that  Blake  did  not  own  any  stock 
in  the  association,  having  withdrawn  it  and 
assigned  the  fund  on  June  2,  1892;  and  R. 
H.  Wildborger  and  the  Memphis  National 
Bank  made  affidavits  and  bonds,  each  claim- 
ing to  own  all  the  sliares  levied  on,  by  as- 
signment In  the  court  below,  the  cause  was 
submitted  to  the  Judge  without  a  jury  by 
agreement  On  the  trial,  plaintiff  in  execu- 
tion Introduced  the  docket  and  record  of  the 
justice  of  the  peace,  which  showed  the  pro- 
ceeding to  Judgment  by  appellant  against 
Blake  and  the  execution,  levy,  and  return 
of  same.  The  return  on  the  execution  show- 
ed that  the  levy  wbb  made  November  2, 
1892.  For  claimants  it  was  shown  that  on 
the  2d  day  of  June,  1892,  J.  E.  Blake  filed 
with  the  secretary  of  the  building  and  loan 
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assodatlon  an  application,  nnder  the  by- 
laws of  the  association,  for  the  withdrawal 
of  his  stock  In  said  association,  and  directed 
the  payment  of  the  withdrawal  value  to  the 
claimants  herein,  and  drew  his  drafts  on 
said  association  In  favor  of  claimants  for 
theh:  withdrawal  value  on  the  2d  day  of 
June,  1882,  and  these  drafts  were  accepted 
by  the  secretary  of  the  association.  R.  H. 
Wlldberger  testified  that  Blake  was  Indebted 
to  him,  and,  knowing  that  Blake  owned  the 
bnildingr  and  loan  stock,  he  suggested  that 
he  would  purchase  this  stock  at  par  value, 
or  enough  to  satisfy  his  debt,  and  that  Blake 
agreed  to  this,  and  made  the  assignment  to 
him,  Wlldberger  making  out  the  application 
for  a  withdrawal  The  withdrawal  proceed- 
ings had  not  been  completed.  There  was  al- 
to some  evidence  to  the  effect  that  at  the 
time  Blake  assigned  his  stock  he  was  in- 
solvent, and  was  being  pressed  by  some  of 
hlB  creditors.  From  a  Judgment  to  the  effect 
that  the  property  levied  on  was  the  property 
of  claimants,  and  was  not  subject  to  the  exe- 
cution against  Blake,  and  that  plaintiff  in 
execution  pay  the  costs,  plaintiff  appealed. 

Butt  &  Butt,  for  appellant  Cook  &  An- 
derson, tor  appellees. 

CAMPBELL,  C.  J.  Section  844  of  the 
Code  of  1892  has  no  influence  on  the  trans- 
action in  reference  to  the  shares  of  the  build- 
ing and  loan  association,  assuming  that 
such  are  within  its  contemplation,  because 
the  transaction  to<^  place  before  the  Code 
took  effect.  By  the  law  In  force  when  the 
transfer  was  made,  a  right  was  vested  in 
Wlldberger,  by  the  action  of  Blake  with  ref- 
erence to  the  shares,  paramount  to  the  claim 
of  creditors  of  Blake  to  subject  them  to  ex- 
ecution. It  matters  not  that  the  transfer 
was  not  fully  consummated,  so  far  as  relates 
to  the  action  of  the  building  and  loan  asso- 
ciation, according  to  Its  by-laws.  They  are 
for  the  benefit  of  the  association,  and  not 
for  creditors,  who  have  no  right  to  complain 
on  this  ground.  It  Is  enough  to  defeat  cred- 
itors of  the  transferrer  of  shares  that  the 
right  of  another  has  attached  before  sub- 
jection to  the  process  in  behalf  of  creditors, 
and  that  was  the  case  here.  The  transaction 
between  Wlldberger  and  Blake  was  a  per- 
fectly legitimate  one  and  unassailable.  Even 
if  he  knew  that  Blake  was  heavily  involved, 
and  hard  pressed  by  creditors,  and  insolvent, 
he  had  a  perfect  right  to  obtain  payment  of 
what  was  due  him  by  purchasing  the  shares 
In  the  building  and  loan  association,  and  in 
doing  so  acquired  a  right  In  them  superior 
to  subsequently  levied  executions.  The  law 
Is  very  tolerant  of  the  efforts  of  a  creditor 
to  obtain  payment  of  his  dues  from  a  fall- 
ing debtor,  and  does  not  condemn  his  suc- 
cessful efforts,  where  that  is  his  sole  object 
in  any  dealing  for  that  purpose.  One  has  no 
right  to  lend  himself  or  his  means  to  a  debt- 
or to  help  him  defraud  his  creditors,  but 
the  creditw  who  seeks  nothing  but  hia  own 


payment  or  security  win  not  be  deprived  of 
the  fruits  of  his  success. 

The  criticism  of  counsel  on  the  misjoinder 
of  parties  and  issues,  and  on  the  impossi- 
bility of  the  truth  of  the  claim  of  two  dif- 
ferent parties  to  the  ownership  of  the  shares 
In  dispute,  however  just,  cannot  avail  the 
appellants,  since  it  Is  manifest  that  they 
have  no  right  to  subject  them  to  their  exe- 
cution, and  that  is  an  end  of  their  claim,  for. 
If 'they  have  no  right  to  them.  It  does  not 
concern  them  who  has. 

The  objection  that,  If  Wlldberger  had  any 
right.  It  was  equitable,  and  unavailing  in  a 
court  of  law.  Is  unavailing  If  It  Is  only  equi- 
table, for  now  courts  of  law  may  administer 
equitable  relief,  and  courts  of  chancery  legal 
relief,  and  no  complaint  can  be  made  of  It. 
Under  the  new  constitution,  we  have  prac- 
tically a  complete  blending  of  law  and  equl>. 
ty,  and  only  maintain  separate  courts  to  ad- 
minister them.  The  necessary  effect  of  sec- 
tion 147  of  the  constitution  is  to  produce 
this  result,  for  It  would  be  absurd  for  this 
court  to  reverse  a  judgment  because  equity 
had  been  administered  by  a  court  of  law, 
and  remand  the  case  to  a  chancery  court 
with  directions  to  do  what  the  court  of  law 
bad  already  done;  and  so  wha*e  chancery  had 
entertained  a  purely  legal  demand,  and  dls> 
posed  of  It  correctly.    Affirmed. 


(71  UiMu  470 
COHEN  T.  GAMBLE. 
(Supreme  Court  of  Mississippi.     Jan.  1,  1894.) 

ATTAOHHENT — AOAIKST  PaBTMBR— NOMKBBIDEIIOB. 

Code  1892,  f  127,  making  any  ground 
for  attachment  agamst  any  partner  of  a  firm, 
except  nonresidence,  ground  for  attachment 
against  all,  does  not  forbid  an  attachment 
against  one  partner,  on  a  partnersliip  debt,  on 
the  ground  of  his  nonresidence,  the  other  part- 
ners being  residents,  under  Id.  §  2353,  which 
permits  several  actions  on  partnersliip  coatracta 
and  liabilities. 

Appeal  from  drcolt  court,  Leflore  county; 
R-  W.  WlUiamson,  Judge. 

Attachment  by  P.  Cohen  against  Tip  Gam- 
ble. Dismissed,  and  new  trial  denied.  Plain- 
tiff  appeals.    Reversed. 

This  Is  an  attachment  suit  by  P.  Cohen 
against  Tip  Gamble,  begun  In  the  circuit 
court  of  Leflore  conniy.  Miss.  Defendant  is 
a  nonresident  of  the  stata  The  afBdavlt 
charges,  as  grounds  for  attachment,  nonresi- 
dence of  defendant,  and  removing  himself 
or  his  property  out  of  the  state.  The  writ 
was  levied  on  the  separate  property  of  said 
Gamble.  At  the  return  -term.  Gamble  ap- 
peared in  person  and  by  attorney,  and  flled 
a  plea  to  the  jurisdiction  of  the  court  on  the 
ground  of  nqnresidence,  setting  up  that  the 
claim  on  which  the  attachment  was  based 
was  in  fact  against  the  flrm  of  McLean  Bros. 
&  Gamble,  of  which  flrm  defendant  was  a 
partner,  and  not  against  him  individually, 
and  that  the  McLeans  were  residents  of  the 
state^  and  that  the  partnership  stlU  existed. 
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and  he  was  therefore  not  liable  to  attachment 
In  that  behalf,  and  filed  a  traverse  to  the  sec- 
ond ground  alleged.  Plaintiff  demurred  to  the 
plea  to  the  first  ground.  Defendant  then  asked 
and  obtained  leave  of  the  court  to  withdraw 
the  traverse  to  the  second  ground  of  attach- 
ment The  court  overruled  plaintiff's  demur- 
rer, and  sustained  defendant's  plea.  Plaln- 
tifC  refused  to  answer  defendant's  plea,  and 
the  court  dismissed  the  attachment  suit  on 
the  plea,  and  damages  were  assessed  agalnM 
plalntlfl  for  the  wrongful  suing  out  of  the 
attachment.  Plalntlfl  then  moved  for  a  judg- 
ment on  the  merits,  because  of  the  failure 
<rf  defendant  to  plead.  This  motion  was  re. 
sisted  Ify  defendant  in  person  and  by  attoi^ 
ney,  but  was  overruled  by  the  court  Plaln- 
tUTs  motion  for  a  new  trial  was  overruled, 
and  he  appealed. 

A.  H.  Longino  and  Rush  &  Oardner,  for 
appeUamt  Somervllle  &  McLean,  for  ap- 
pellee. 

CAMPBELL,  C.  X  Sectl<»  127  of  the  Code 
vt  1882  is  an  enabling  act  and  does  not 
abridge  any  right.  It  makes  any  ground  for 
attachment  against  any  of  the  partners,  ex- 
cept the  first  grotmd,  which  Is  nonresidence, 
ground  for  attachment  against  all  the  part- 
ners, as  If  all  were  parties  to  the  ground. 
It  makes  the  act  of  one  the  act  of  all,  so 
far  as  to  subject  partners  and  partnership 
property  to  attachment  on  every  ground  for 
attachment  except  nonresidence.  A  creditor 
of  a  partnership  may  pursue  any  member  of 
the  partnership  individually,  and  is  not  hin- 
dered by  section  127.  This  right  exists  by 
virtue  of  section  2353,  Code  1802.'  Section 
126*  has  no  influence  on  the  gnestion,  and, 
indeed,  is  useless,  except  to  declare  the  law 
existing  independently  of  It  Reversed,  and 
demurrer  to  the  plea  sustained,  and  leave  to 
d^endant  to  answer  over. 


(71   Utas.   S«) 

THOMAS  T.  STATH. 
(Supreme  Court  of  Mississippi.  Jan.  1,  1884) 
HoMiciDB — Insanity  as  Dbfensb. 
Though  defendant,  apparently  without 
motive,  and  without  provocation,  shot  deceased 
while  the  latter  was  disputing  with  a  third  per- 
son, the  fact  that  he  waa  pubject  to  temporary, 
uncontrollable  impuiges  to  injure  any  one  m 
front  of  him,  is  not  available  as  a  defense,  his 
condition  at  the  time  not  being  shown. 

Appeal,  from. circuit  court  Marion  county; 
a  H.  Terral,  Judge. 

John  Thomas  was  convicted  of  murder, 
and  appeals.     Affirmed. 

'  Code  1882,  |  2353,  provides  that  on  joint  or 
Joint  and  seTeral,  obligations  or  contracts,  or 
on  a  contract  or  liability  of  copartners,  it  shall 
be  lawful  to  sue  any  one  or  more  of  the  parties 
Uable,  or  their  representatives. 

*  Code  1892,  |  126,  permits  the  creditor  to  sue 
out  an  attachment  against  one  or  more  or  joint 
debtors,  or  joint  and  several  debtors,  whether 
primarily  or  secondarily  liable,  without  aflect- 
bgg  his  rights  as  against  the  others. 


The  evidence  for  the  state  conclusively 
shows  that  Sam  McLendon,  the  deceased, 
was  standing  in  a  restaturant  disputing  with 
some  one,  when  Thomas,  apparently  without 
motive,  and  entirely  without  provocation, 
drew  his  pistol,  and  shot  him  down,  killing 
him.  The  defense  was  temporary  insanity. 
Under  this  defense,  It  was  shown  that  the  de- 
fendant was  subject  to  a  peculiar  Infirmity 
or  malady  which  rendered  him  temporarily 
irresponsible  for  his  acts.  The  evidence  was 
that  defendant  waa  so  constituted  that  a  sud- 
den touch  from  behind,  or  a  whistle  or  a 
chuck,  would  so  overthrow  his  reason  and 
will  that  he  would  strike  or  throw,  with 
whatever  weapon  he  happraied  to  have  In  his 
hands  at  the  time,  at  any  one  who  happened 
to  be  standing  in  front  of  him,  or  near  him, 
or  he  would  violently  beat  time  with  his 
hands,  and  that  while  these  paroxysms  last- 
ed he  had  a  wUd  and  foolish  look.  He  called 
this  "being  goosed."  One  witness  was  Intro* 
duced  who  testified  that  one  Wilson  Patrick 
bad  admitted  to  him  that  he  had  touched 
Thomas  in  the  back  Just  before  the  killing, 
but  Patrick  denied  that  he  ever  made  such 
an  admission. 

D.  M.  Watkins  and  T.  S.  Ford,  for  appel- 
lant Frank  Johnston,  Atty.  Oen.,  for  the 
State. 

CAMPBELL,  O.  J.  The  fatal  defect  in  the 
case  of  the  appellant  Is  that  there  is -no  evi- 
dence that  he  was  "goosed"  when  he  kUled 
his  victim;  and  however  effective  this 
strange  defense  might  be,  if  sustained  by  evi- 
dence, It  Is  of  no  avail  Id  the  absence  of  any 
such  evidence.  The  complaint  about  venue 
is  without  merit  The  instructions  are  all 
right  The  penitentiary  is  the  proper  place 
for  one  so  easily,  and  liable  to  be  so  fre- 
quently, Incited  by  uncontrullable  impulse  to 
do  violoice  to  one  in  front  of  him.    Afilrmed. 


(71  Hiss.  872) 
STATE  V.  JONES. 
(Supreme  Court  of  Mississippi.     March  18, 
1884.) 

EXTOBTIOK  BT  OPFICBB— IHDIOTMBNT. 

Extortion  by  an  officer,  declared  an  of* 
fense  by  Code  1882,  §  1081,  having  been  an  of- 
fense at  common  law,  may,  under  section  1453, 
be  described  according  to  the  common  law  or 
the  statute;  and,  by  common  law,  it  is  sufficient 
that  the  indictment  charge  that  it  was  commit- 
ted "unlawfully,  corruptly,  deceitfully,  eitor- 
sively,  and  by  color  of  office,"  without  alleging 
that  it  was  knowingly  done. 

Appeal  from  circuit  court,  Washington 
county;   R.  W.  Williamson,  Judge. 

Tom  Jones  was  Indicted,  under  section 
1081  of  the  Code  of  1882,  by  the  grand  jury 
of  Washington  county,  Miss.,  for  extortion 
In  office.  The  Indictment  charges  that  Tom 
Jones,  being  a  legally  elected  and  qualified 
and  acting  constable  In  and  for  district  No. 
3  of  Washington  county.  Miss.,  did  unlaw- 
fully anest  one  Minanra  iSoore,  by  color  of 
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a  certain  warrant  which  he  (Tones)  alleged 
to  be  In  his  posaesslon,  and  unlawfully,  cor- 
ruptly, deceitfully,  extorsively,  and  by  color 
of  his  office,  extort,  receire,  and  take  from 
said  Minerva  Moore  the  anm  of  seven  dol- 
lars. The  defendant  demurred  to  the  in- 
dictment because  It  failed  to  charge  that 
the  act  was  knowingly  done.  The  demurrer 
was  sustained,  and  the  indictment  quashed. 
The  state  appealed.    Reversed. 

Frank  Johnston,  Atty.  Gen.,  for  the  State. 
J.  H.  Wynn,  for  appellee. 

WOODS,  J.  The  misdemeanor  for  which 
appellee  stands  charged  in  this  Indictment 
was  an  ottense  at  common  law,  and  under 
section  1453,  Code  1892,  may  be  described 
according  to  the  common  law,  or  acccHrdlng 
to  the  statute.  The  indictment  charges  that 
the  offense  was  committed  "unlawfully,  cot- 
ruptly,  deceitfully,  estorsively,  and  by  color 
of  office,"  etc  Reference  to  common-law  au- 
thMitles  will  show  at  once  that  the  offense 
is  sufficiently  charged  and  described  accord- 
ing to  the  common  law.  Reversed,  demur- 
rer overruled,  and  caluse  remanded. 


ii02  Ala.  ao) 

MILLBR  v.  GRIFFIN  et  al. 

(Supreme  Court  of  Alabama.     April  6,  1804.) 

MoBTOAOES— Fbioritt — Chattsi.  Mobtoaob  ok 

Fixtures. 

1.  After  land  had  been  sold,  but  before  it 
was  conveyed,  the  vendee  brought  from  anoth- 
er county,  where  a  mortgage  of  them  was  on 
record,  an  engine,  boiler,  and  sawmill,  attadied 
them  to  the  land,  and  included  them  in  his 
mortgage  back  to  the  vendor,  reciting,  however, 
that  this  was  the  second  mortgage  on  them. 
Before  it  was  recorded,  the  owner  of  the  first 
mortgage,  without  notice  of  it,  agreed  with  the 
vendor  on  the  balance  due  him,  released  the 
other  mortgagor,  who  had  sold  out  to  the  ven- 
dee, and  took  from  the  vendee,  and  duly  filed, 
a  new  chattel  mortgage  for  said  balance.  Held, 
that  this  was  no  payment,  but  a  renewal,  and 
had  priority  over  the  vendor's  mortgage. 

2.  The  attachment  of  an  engine,  boiler,  and 
sawmill  to  land  does  not  divest  the  lien  of  a 
prior  chattel  mortgage  on  them. 

Appeal  from  chancery  court,  Shelby  coun- 
ty; S.  K.  HcSpaddm,  Obancdior. 
'  Bill  by  Thomas  O.  Griffin,  Sr.,  and  others, 
against  J.  W.  Miller  and  others,  to  foreclose 
a  mortgage.  Decree  toe  complainants.  Said 
Miller  appeals.    Reversed. 

The  mortgage  was  given  by  J.  M.  Ander- 
son &  Co.  to  the  heirs  of  Paul  H.  Nabor, 
deceased,  to  secure  the  payment  of  the  pur- 
chase money  for  certain  land  which  had 
been  sold  by  said  heirs  to  J.  II.  Anderson  & 
Co.  The  bill  recited,  and  the  mortgage  which 
was  made  and  executed  to  the  appellee 
showed,  that  it  was  given,  not  only  upon  cer- 
tain real  estate,  bnt  also  upon  one  sawmill, 
which  was  situated  upon  the  land  at  the  time 
of  the  execution  of  the  mortgage.  The  mort- 
gage, howev«',  also  recited  that  this  was  a 
second  mortgage  on  the  sawmilL  J.  W.  Mil- 
ler, an«  of  the  defendants  to  the  original  bill. 


Hied  bis  answer,  and  asked  that  the  same  be 
taken  as  a  cross  bill,  alleging  therein  that, 
at  the  time  of  the  execution  of  the  mortgage 
by  X  M.  Anderson  &  Co.  to  the  Nabor  heirs, 
the  sawmill,  engine,  boiler,  and  other  appur- 
tenances thereto  were  under  a  mortgage  lien 
to  him,  which  was  given  to  him  by  one 
Hamlet  and  J.  M.  Anderson  on  Jpne  12, 1884, 
to  secure  the  purchase  price  of  said  sawmill, 
engine,  boiler,  etc.,  and  that  at  the  time  of 
the  execution  of  the  mortgage  to  the  Nabor 
heirs  there  was  a  balance  due  upon  said 
mortgage  made  by  Hamlet  and  Anderson, 
and  that  the  said  complainants  knew  of  the 
existence  of  this  mortgage  at  the  time  An- 
derson &  Co.  executed  the  mortgage  to  them. 
The  prayer  of  the  cross  bill  was  that  the  said 
J.  W.  Miller  be  decreed  to  have  a  lien  prior  to 
the  lien  of  the  original  complainants,  sought 
to  be  enforced  by  the  bill.  The  other  facts 
of  the  case  are  sufficiently  stated  in  the  opin- 
ion. On  the  final  submission  of  the  cause 
on  the  pleadings  and  proof,  the  chancellor  de- 
creed  that  the  mortgage  of  the  original  com- 
plainants covered,  not  only  the  land  and  other 
property  embraced  thereon,  bnt  also  the  saw- 
mill, engine,  boiler,  and  appurtenances  there- 
to, and  that  J.  W.  Miller's  mwtgage  was 
subordinate  to  that  of  the  original  complain- 
ants. 

J.  M.  Martin,  for  appellant  Henry  Wil- 
son, for  appellees. 

COLEMAN,  J.  The  appellees  filed  their 
bill  to  foreclose  a  mortgage  executed  by  An- 
dorson  &  Co.  upon  certain  real  estate  de- 
scribed in  the  blU.  The  bill  avers  that  there 
was  a  boiler  and  engine  and  sawmill  on  the 
land,  which  was  a  part  of  the  realty,  and  In- 
cluded in  the  mortgage.  This  mortgage  was 
executed  June  18,  1888,  and  filed  for  record 
on  the  18th  day  of  August,  1888.  J.  W. 
Miller  was  made  one  of  the  parties  defend- 
ant He  answered  and  filed  a  cross  bill,  set- 
ting up  a  prior  mortgage  »:ecuted  to  him 
by  one  A.  B.  Hamlet  and  J.  M.  And^son  on 
the  12th  day  of  June,  1884,  on  the  engine,  boil- 
er, and  mill  and  fixtures.  This  mortgage  was 
duly  recorded  in  probate  court  of  Bibb  coun- 
ty, in  which  county  the  property,  at  that 
time,  was  situated.  The  answer  and  cross 
bill  also  set  up  a  subsequent  mortgage,  exe- 
cuted on  the  same  property  to  Miller  by  An- 
deteon  &  Co.  on  the  22d  of  July,  1888,  which 
was  duly  recorded  on  the  24th  of  July,  1889. 
It  wiU  be  seen  from  this  statement  of  facta 
that  the  mortgage  to  complainants,  thotigh 
prior  in  point  of  date  to  the  second  mort- 
gage to  J.  W.  Miller,  was  not  filed  for  record 
nor  recorded  with  30  days  from  Its  date,  and 
that  the  second  mortgage  to  Miller  was  ex.e- 
cuted  and  recorded  before  the  registration  of 
complainants'  mortgage.  Section  IbiO  of  the 
Code  provides  that  mortgages  to  secure  a 
debt  created  at  the  date  thereof  are  void  as 
to  purchasers  for  a  valuable  consideration, 
mortgagees,  and  Judgment  creditora  having 
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no  notice  thereof,  nnleas  recorded  within  30 
days  from  their  date.  According  to  the  evi- 
dence, J.  W.  MlUer  had  no  notice  of  the  ex- 
istence of  the  mortgage  to  complainants  at 
the  time  of  the  execution  to  him  of  this  mort- 
gage of  July  22d  by  Anderson  &  C!o.  Under 
the  foregoing  section  of  the  Code,  J.  W.  Mil- 
ler was  entitled  to  priority.  Independent  of 
this  principle,  the  mortgage  of  complainants 
upon  holler,  engine,  and  m<ll  Is  secondary  to 
that  of  Miller.  The  evidence  shows  that 
MUIer  sold  this  property  to  Hamlet  and  An- 
derson, and  took  the  mortgage  of  1884,  to  se- 
cure the  payment  of  the  purchase  money. 
Subsequent  to  this  time,  Hamlet  sold  his  in- 
terest to  Anderson  &  Co.,  of  course  subject 
to  the  mortgage  to  MlUer.  On  the  22d  of 
Jidy,  1889,  there  was  ascertained  to  be  due 
on  this  debt  $T16.  On  that  day  J.  W.  Miller 
r^eased  Hamlet,  and  took  from  Anderson  & 
Co.,  the  purchasers  from  Hamlet,  their  note 
for  the  balance  of  the  purchase  money,  and 
extended  the  debt,  and  took  from  them  the 
mortgage  of  July  22,  1889,  on  the  same  prop- 
erty. We  do  not  think,  under  the  evidence, 
that  the  taking  of  the  second  mortgage  was 
either  a  payment  of  the  debt  or  a  discharge 
of  the  lien  of  the  first  mortgage  to  Miller. 
It  was  rather  Intended  as  a  renewal  and  ex- 
tension of  the  same  debt;  and  this,  notwith- 
standing the  Indorsement  on  the  mortgage 
"settled  by  renewed  note  and  mortgage." 
The  use  of  the  word  "settled"  renders  the 
meaning  somewhat  obscure,  but  we  are  of 
opinion  the  meaning  and  intention  of  the  par- 
ties was  to  have  a  settlement  with  Hamlet, 
and  then  to  renew  and  extend  the  debt,  and 
this  was  done  by  the  new  note  and  mort- 
gage, signed  by  Anderson  &  Co.,  the  pur- 
chasers from  Hamlet.  Anderson  was  one  of 
the  original  debtors.  Anderson  and  Miller 
both  swear  it  was  Intended  as  a  renewal  and 
extension  of  the  old  debt,  and  there  is  no 
eyidence  to  the  contrary  except  a  mere  in- 
ference from  the  word  "settled."  Boyd  ▼. 
Beck,  29  Ala.  705.  The  evidence  Is  positive 
that  complainants  had  actual  notice  of  the 
existence  of  the  mortgage  of  1884,  or  of  facts 
calculated  to  put  them  on  Inquiry  which 
would  have  led  to  knowledge  of  Its  existence 
at  the  time  of  the  execution  of  the  mortgage 
to  them.  It  Is  expressly  stated  In  the  mort- 
gage that  "this  Is  the  second  mortgage  on  the 
same  mill,"  and  the  evidence  shows  that  An- 
derson stated  to  them  that  the  property  was 
incumbered. 

There  is  no  merit  In  the  contention  that 
the  boiler  and  engine  were  a  part  of  the  free- 
kold.  The  mlU  was  not  on  the  land  when 
the  agreement  for  the  sale  and  purchase  of 
the  land  was  made  between  plaintlfCs  and 
Anderson  &  Co.  The  entire  plant  at  that 
time  was  In  Bibb  county.  The  engine,  boil- 
er, and  mUl  fixtures  were  under  mortgage  at 
the  time  of  its  removal  to  Shelby  county.  Al- 
thou^  a  bonding,  machln^y,  or  mill  may  be 
so  attached  to  land  as  to  become  a  part  of 
tthe  realty*  parties  by  contract  may  sever  it. 


and  convert  aucb  iHroperty  Into  a  chattd; 
and,  whoe  a  mortgage  is  given  upon  a  chat- 
tel, the  mortgagor  cannot,  by  annexing  or 
attaching  such  property  to  land,  defeat  the 
mortgage  lien.  Foster  v.  Mabe,  4  Ala.  402; 
Vann  v.  Lunsford,  91  Ala.  5T6,  8  South.  719; 
Wood  V.  Manufacturing  Co.  (Ala.)  13  South. 
948.  The  court  erred  in  decreeing  that  the 
mortgage  of  Miller  was  subordinate  to  that 
of  complainants.  As  to  the  property  em- 
braced in  the  mortgage  to  Miller,  he  was  en- 
titled to  priority.  The  liability  of  complain- 
ants for  the  use  of  the  mill  and  engine  is  not 
raised  by  the  pleadings,  and  it  is  unneces- 
sary to  consider  this  question.  Reversed  and 
remanded. 
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(Snpreme  Court  of  Alabama.     April  6,  1894.) 

DOCCUENTAKT  EviDEr^CB. 

L  When  the  complaint  alleges  that  the  ac- 
count sued  on  is  verined  by  amdaTit,  such  ac- 
count is  admissible  in  evidence,  unleBS  defend- 
ant files  an  affidavit  denying  Its  correctness,  un- 
der Code,  i  2773,  providing  for  indorsement  "on 
the  summons  and  complaint,  or  other  original 
process/'  that  the  account  is  verified. 

2.  Testimony  that  the  entries  in  an  account 
book  were  made  at  the  time  the  items  trans- 
pired renders  such  book  prima  fade  admisBible 
in  evidence. 

Appeal  from  city  court  of  Btarmlngham;  W. 
W.  Wllkerson,  Judge. 

Action  by  Marcena  Butler,  administratrix 
of  the  estate  of  Daniel  Butler,  against  George 
Lunsford  on  an  account  From  a  Judgment 
for  plaintiff,  defendant  appealed.    Affirmed. 

The  first  count  of  the  complaint  was  in  the 
following  language:  "The  plaintiff,  as  ad- 
ministratrix as  aforesaid,  claims  of  the  de- 
fendant ninety-one  &  62/100  dollars,  due 
from  defendant  by  accoimt  on,  to  wit,  the 
day  of  October,  A.  D.  1890,  Which  ac- 
count is  verified  by  affidavit"  The  remain- 
ing counts  were  tiie  common  counts  in  as- 
sumpsit Upon  the  trial  of  the  cause,  as  is 
shown  by  the  bill  of  exceptions,  the  plain- 
tiff offered  In  evidence  the  verified  account 
sued  on.  The  defendant  objected  to  the  said 
account  as  evidence,  on  the  ground  that 
there  was  no  indorsement  on  the  summons 
and  complaint  of  the  fact  that  the  account 
was  verified  by  affidavit  as  required  by  sec- 
tion 2773  of  the  Code.  The  bill  of  excep- 
tions recites:  "The  court  upon  inspection  of 
the  c(Mnplaint,  said  that  in  the  first  count 
of  the  complaint  it  was  mentioned  that  the 
suit  was  on  a  verified  account  and  that  as 
to  that  count  of  the  complaint  the  objection 
was  overruled,  but  was  sustained  as  to  the 
other  counts,  and  the  said  verified  account 
was  admitted  as  evidence  of  the  cmrect- 
neas  of  the  account  To  this  ruling  of  the 
court  the  defendant  excepted."  The  plain- 
tiff, I>eing  examined  as  a  witness  in  her  own 
behalf,  testified  that  she  was  the  widow  and 
administratrix  of  Daniel  Butter,  and  that 
she  bad  made  the  afildavU  to  the  account 
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Bued  on;  that  she  knew  her  husband  had 
done  the  work  charged  In  the  account,  and 
that  the  account  was  contained  In  a  Memo- 
randum book  kept  by  her  husband,  and  had 
been  copied  from  that  book;  that  she  had 
not  seen  her  husband  make  the  entries  in 
this  book,  but  knew  they  were  in  hl,s  hand- 
writing, but  that  she  did  not  know  the  value 
of  the  Items  charged.  The  plaintiff  here  In- 
troduced the  memorandum  book,  and  partic- 
ularly the  page  on  which  were  the  entries 
and  items  of  the  account  sued  on.  The  de- 
fendant objected  to  this  book  being  intro- 
duced In  evidence,  and  to  the  particular  page 
referred  to,  because  the  book  was  mutilated, 
lu  that  several  leaves  were  torn  out,  as  the 
book  showed.  The  defendant  exhibited  the 
book  to  show  this;  but  there  was  no  proof 
tending  to  show  that  said  book  was  torn 
after  the  entries  were  made:  Upon  this  sub- 
ject, Martin  Butler,  a  son  of  Daniel  Butler, 
testified  that  his  father  made  the  items  in 
the  book  at  the  time  of  the  respective  trans- 
action to  which  they  referred;  that  he  saw 
his  father  make  the  entries  as  to  the  several 
items,  "and  that  the  work  charged  in  the 
account  was  done  in  1889."  The  account 
Introduced  in  evidence  had  a  statement  as 
to  some  of  the  items,  "Act  for  1890;"  and 
when  Martin  Butler's  attention  was  called  to 
thl,s  entry  he  said  that  he  did  not  know 
about  that,  but  that  the  entries  were  made 
when  the  work  was  done.  The  court  al- 
lowed the  introduction  of  the  book  In  evi- 
dence, and  the  defendant  duly  excepted. 
There  was  no  other  evidence  as  to  the  cor- 
rectness of  the  account,  except  from  the  ac- 
count itself,  and  that  of  the  two  witnesses 
above  referred  to.  On  the  part  of  the  de- 
fendant the  testimony  tended  to  show  that 
the  plaintifTs  intestate  went  into  the  posses- 
don  of  his  (the  defendant's)  property  as  his 
tenant,  and  under  said  contract  of  tenancy 
he  was  to  do  certain  work,  which  'was 
charged  against  the  defendant  in  the  ac- 
count sued  on;  and  that  the  defendant  was 
not  indebted  to  the  plaintiff's  intestate,  but 
that  he  died  being  in  debt  to  the  defendant 
The  cause  was  tried  without  the  intervention 
of  a  Jury,  and,  upon  the  hearing  of  all  the 
evidence,  the  court  rendered  Judgment  for 
the  plaintiff;  and  the  defendant  now  as- 
signs as  error  the  rulings  of  the  court  upon 
the  evidence,  and  the  Judgment  rendered. 

Ward  &  John,  for  appellant  Dickinson  & 
Kerr,  for  appellee. 

McOLBIXAN,  J.  We  are  of  opinion  that 
the  statment  in  the  flr^t  count  of  the  com- 
plaint that  the  account  therein  sued  upon 
"Is  verified  by  aiBdavit,"  is  a  substantial 
compliance  with  section  2773  of  the  Code  in 
respect  of  the  requirement  that  the  fact  of 
verification  shall  be  Indorsed  "on  the  sum- 
mons and  complaint  or  other  original  pro- 
cess," and  that  the  trial  court  propwly  ad- 
mitted the  account  thus  referred  to  in  evi- 


dence  under  that  count  of  the  complaint 
The  defendant  not  having  within  the  time 
allowed  for  pleading,  or  at  all,  filed  in  the 
cause  an  affidavit  denying,  on  information 
and  belief,  the  correctness  of  this  verified 
account  it  wb.9,  on  the  trial,  competent  evi- 
dence of  the  correctness  of  the  items  set 
down  in  It  Id.  There  were  some  discrep- 
ancies in  the  testimony  of  Martin  Butier  to 
the  effect  that  the  plaintiff's  intestate  m'ade 
the  entries  in  the  book  at  the  time  the  work 
for  which  cTiarges'  were  made  was  per- 
formed; as,  for  instance,  he  said  these  eu' 
tries  were  made  In  1889,  when  most  of  the 
item,s  entered  are  put  down  as  constituting 
the  account  of  1890;  but  notwithstanding 
these,  his  evidence  was  sufficient— being  in 
terms  that  the  entries  were  made  when  the 
items  transpired— to  render  the  book  prima 
fade  admissible  in  evidence.  Ck>nsldering 
the  verified  account  and  this  book  of  original 
entries  along  with  all  other  evidence  ad- 
duced before  the  Judge  of  the  city  court  the 
case  being  tried  without  Jury,  we  reach 
the  same  conclusion  as  was  reached  below 
as  to  the  fact  and  amount  of  defendant's 
indebtedness  to  the  plaintiff,  and  the  Judg- 
ment of  the  city  court  Is  therefore  affirmed. 


(US  AU.  CU) 
ETAIXS  et  al.  v.  MOODY  et  al. 
(Supreme  Court  of  Alabama.     April  10,  1894.) 

CONTEACT- WaIVBB  OF  COXDITIONS. 

The  retention,  for  an  unreasonable  time, 
of  a  coDditionally  accepted  draft,  by  one  who 
had  agreed  to  tnm  over  his  business  to  another 
if  the  draft  should  be  accepted,  raises  the  pre- 
sumption of  waiver  of  the  conditiunal  character 
of  the  acceptance,  and,  in  action  for  breach  of 
the  agreement,  the  burden  is  on  him  to  over- 
come Budi  presumption. 

Appeal  from  circuit  court  Henry  county; 
7.  M.  Carmlchael,  Judge. 

Action  by  Ryalls  &  McCrae  against  Moody 
&  Sapp  for  breach  of  contract  From  a 
Judgment  for  defendants,  plaintiffs  appeaL 
Reversed. 

The  contract  sued  on  was  as  follows:  "Re- 
ceived of  Ryalls  &  McCrae  one  draft  to  the 
amount  of  seven  thousand  dollars  ($7,000) 
for  entire  interest  in  the  turpentine  busIneiM 
at  Ashford,  Ala.,  known  as  the  'Moody  & 
Sapp  Business;'  and  we  agree  to  turn  over 
entire  interest  in  the  business  within  a  rea- 
sonable length  of  time  to  get  what  scrape 
and  dip  we  already  have  in  the  woods  out 
providing  the  above  draft  is  accepted  within 
a  few  days.  We  include  in  the  above  agree- 
ment lands  with  Improvements,  horses  and 
mules,  wagons,  harness,  etc.,  leases  of  tim- 
ber, commissary  goods,  and  everything 
owned  by  Moody  &  Sapp  in  the  turpentine 
business  at  Ashford,  Ala.,  according  to  the 
present  invoice  of  the  business.  This  Oc- 
tober »th,  1890.  [Signed]  Moody  &  Sapp." 
The  draft  which  was  given  by  the  said  Ry- 
alls &  McCrae,  in  accordance  with  the  agree- 
ment of  said  contract  was  drawn  upon  J.  P.° 
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Williams  &  Ca  It  wa,s  shown  by  the  testi- 
mony of  one  of  tbe  members  of  J.  P.  Wil- 
liams &  Oo.  that  Moody  &  Sapp  wrote  to 
Bal<}  firm  on  October  9th,  and  inclosed  In 
their  letter  the  said  draft,  which  was  drawn 
by  Ryalls  &  McCrae  for  $7,000  in  favor  of 
said  J.  P.  WiUlams  &  Co.;  that  on  October 
10th  the  said  firm  of  WilUams  &  Co.  re- 
turned the  draft  to  Moody  &  Sapp,  after 
they  had  accepted  it  by  writing  on  the  face 
thereof  tbe  following  words:  "Accepted. 
Payable  when  possession  is  given  Ryalls  & 
McGrae,  and  making  papers  betwe^i  all 
parties  given.  J.  P.  Williams  &  Co."  This 
witness  farther  testified  that  the  said  draft 
was  inclosed  In  a  registered  letter,  ad- 
dressed to  Moody  &  Sapp,  and  that  the  same 
was  received  by  Moody  &  Sapp,  as  was 
shown  by  their  receipt  for  the  registered 
letter,  which  was  attached  to  his  deposi- 
tion. During  the  trial  of  the  case  the  plain- 
tiffs called  upon  the  defendants  to  produce 
the  draft  which  had  been  delivered  to  them, 
and,  after  the  same  was  produced,  tbe  plain- 
tiffs offered  to  read  it  to  the  jury  as  evidence. 
The  draft  was  in  the  following  language: 
"97,000.00.  Ashford,  Ala.,  Oct  9th,  1890. 
At  sight  pay  to  tbe  order  of  Moody  &  Sapp 
seven  thousand  dollars,  value  received,  and 
charge  the  amount  to  Ryalls  &  McCrae. 
To  J.  P.  Williams  &  Company,  Savannah, 
Ga."  There  was  written  across  tbs  face  of 
thi3  draft  the  words  which  are  above  cop- 
ied; and  it  was  proved  that  tlils  was  the 
identical  draft  given  by  the  plaintiffs  to  the 
defendants.  The  defendants  objected  to  the 
Introduction  of  said  draft  in  evidence.  The 
conrt  sustained  their  objection,  and  re- 
fused to  allow  the  plaintiff  to  read  the  draft 
to  the  Jury  as  evidence,  and  to  this  ruling  the 
plaintiffs  excepted,  and  "took  a  nonsuit,  with 
leave  to  set  aside  in  the  supreme  court"  On 
this  appeal,  prosecuted  by  the  plaintiffs,  the 
conrt's  ruling  upon  the  evidence  is  assigned 
as  error. 

R.  H.  Walker  and  W.  D.  Roberts,  for  ap- 
pellants. John  Foster  and  O.  L.  Comv,  for 
app^ees. 

HBAB,  J.  Tbe  court  erred  in  refusing 
to  admit  in  evidence  the  draft  of  appellants 
on,  and  accepted  by,  J.  P.  Williams  &  Co. 
That  the  draft  was  such  as  the  parties  con- 
tracted should  be  given  is  conclusively  shown 
I^  the  fact  that  appellees  received  it  and 
presented  it  to  Williams  &  Co.  for  accept- 
ance. By  the  terms  of  the  contract,  ap- 
pellees were  entitled,  in  order  to  bind  them 
to  the  trade,  to  have  the  unconditional  ac- 
ceptance of  the  draft  by  Williams  &  Co. 
within  a  few  daya  It  was  accepted  within 
time,  but  the  acceptance  was  not  absolute, 
but  conditional  or  qualified.  This  antbor- 
Ized  appellees  to  reject  It  if  they  had  seen 
proper  to  do  so.  Bnt  so  far  as  appears,  they 
did  not  reject  it  On  the  contrary,  they  re- 
ceived tbe  draft,  with  the  acceptance  there- 
T.158O.ti0.8— 16 


on,  in  due  season,  and  retained  it  in  their 
possession  until  the  trial  of  this  cause,  when 
they  produced  it  In  court  on  demand.  It 
was  competent  for  them  to  waive  tbe  con- 
ditional character  of  the  acceptance,  and  this 
they  did  by  retaining  tbe  draft  in  their 
possession  an  unreasonable  length  of  time, 
unless,  in  some  other  efficacious  way,  they 
duly  made  known  their  repudiation  of  it  on 
account  of  the  irregularity.  The  record  dis- 
da^es  nothing  of  the  kind  on  their  part. 
Thehr  retention  of  the  draft  until  the  trial 
raises  the  presumption  of  waiver  of  the  ir- 
regularity which  it  is  upon  them  to  over- 
come. Reversed,  nonsuit  set  aside,  and 
cause  remanded. 


CUn  Ala.   246) 
EVANSVILLE,  P.  &  T.  B.  PACKET  CO. 
V.  SIATBR.1 
(Supreme  Court  of  Alabama.     May  25,  1893.) 
Aenuij — Bill  of  Ezcbptioks— Pkebuhptions. 
Where  the  bill  of  exceptions   does  not 
purport  to  set  out  all  the  evidence,  it  will  be 
presumed  that  there  was  other  evidence  sufii- 
cient  to  support  the  judgment 

Appeal  from  district  court,  Colbert  cotinty; 
W.  P.  Chltwood,  Judge. 

Action  by  Mary  W.  Slater  against  the 
Evansville,  Paducah  &  Tennessee  River 
Packet  Company  to  recover  the  value  of 
goods  placed  in  a  warehouse  for  shipment 
and  destroyed  by  fire.  From  a  Judgment 
for   plaintiff,   defendant  appeals.     Affirmed. 

The  Evassville,  Paducah  &  Tennessee 
River  Packet  Company  is,  and  has  been  for 
a  number  of  years,  a  common  carrier  by 
water,  operating  a  line  of  steamboats  in  the 
Ohio  and  Tennessee  rivers  between  Evans- 
ville, Indiana,  and  Florence,  Ala.  Sheffield, 
Ala.,  being  situated  opposite  Florence,  on  tbe 
Tennessee  river,  is  practically  one  of  the 
terminal  points  of  the  aforesaid  carrier.  R. 
D.  Morrow  was  superintendent  of  the  said 
packet  company  from  1886  to  1889  and 
during  this  time  appointed  H.  H.  Brumbach 
as  collecting  agent  or  landing  keeper  for  the 
packet  company  at  Sheffield,  Ala.,  which 
position  he  has  held  to  and  including  this 
date.  Brumbach's  authority  as  agent  of  the 
packet  company  was  limited  to  receiving 
freights  from  the  boat  collecting  the  boat's 
charges  on  same  and  soliciting  patronage. 
During  the  continuance  of  the  aforesaid 
agency,  Brumbach  was  operating  a  drayage 
or  transfer  business  in  and  about  Shciilcld, 
doing  a  commission  business  in  salt  and  hay, 
and  engaged  in  forwarding  and  shipping 
goods;  in  which  business  he  made  use  of  a 
warehouse  situated  on  the  bank  of  the  "river 
below  the  regular  landing.  This  warehouse 
was  In  no  wise  connected  with  the  packet 
company  nor  did  the  packet  company  have 
any  interest  In,  or  control  over  it  but  the 
same  was  obtained  by  Brumbach  from  the 
officers  of  the  Birmingham,  Sheffield  & 
Tennessee  River  Railway  Company  to  an- 

*  Rehearing  pending; 
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swer  bla  individual  purposes.  Under  the 
foregoing  condition  of  things,  the  appellee, 
on  or  alx)ut  February  29,  1S92,  Iiad  her 
household  goods  hauled  by  Brumbach  and 
deposited  In  said  warehouse  at  She£SeId, 
Ala.,  for  the  purpose  of  having  them  trans- 
ported by  appellant  company  to  Evansvllle, 
Ind.  On  the  morning  of  March  1,  1892,  the 
said  warehouse  and  contents.  Including  the 
household  goods  of  appellee,  was  destroyed 
by  fire,  the  origin  of  which  is  unknown.  Ap- 
pellee seelss  to  hold  appellant  liable  for  the 
value  of  her  goods  under  Its  common  car- 
rier liability.  The  case  was  tried  without  a 
jury,  and  the  court  gave  judgment  In.  favor 
of  appellee. 

Wilhoyte  &  Harris,  for  appellant.  J.  B. 
Moore  and  Roulhac  &  Nathan,  for  appellee. 

HARALSON,  J.  We  have  carefully  ex- 
amined the  evidence  in  this  cause,  as  we  find 
It  set  out  in  the  bill  of  exceptions  in  the 
transcript  Without  more,  it  is  not  sufficient 
to  support  the  Judgment  of  the  court  below. 
Unless  Brumbach  was  an  agent  of  the  ae- 
fendant  at  Sheffield,  authorized  to  make  a 
contract  of  ailrelghtment  for  defendant  with 
the  plaintiff,  to  transport  her  goods  to 
BvansviUe,  and  having  such  authority,  made 
such  a  contract,  and  the  goods  were  accord- 
ingly delivered  to  the  defendant  for  carriage, 
the  plaintiff  was  not  entitled  to  recover. 
The  evidence,  as  we  find  it  in  the  transcript 
falls  far  short  of  establishing  such  an  agen- 
cy, such  a  contract  and  such  a  delivery.  So 
far  as  appears,  Brumbach  was  not  an  agent 
for  any  such  purpose,  he  made  no  contract 
of  any  kind  to  bind  the  defendant,  and  the 
goods  were  never  delivered  to  him  as  agent 
for  defendant  But,  be  this  as  it  may,  the 
bill  of  exceptions  does  not  contain  a  state- 
ment that  the  evidence  therein  set  out  wa« 
the  evidence  on  which  the  trial  was  had.  or 
was  all  the  evidence  introduced  on  the  trial, 
and  we  are  committed  by  the  uniform  rul- 
ings of  this  court,  to  presume  in  such  case 
that  there  was  other  evidence  in  the  cause 
sufficient  to  support  the  Judgment  of  the 
court  below,  and  the  cause  must  be  affirmed. 
Hood  V.  Manufkcturing  Co.  (Ala.)  11  South. 
10;  Hunt  V.  Johnson,  Id.  387;  8  Brick.  Dig. 
p.  406,  i  43;  Id.  p.  SI.  {  47. 

Affirmed. 


(97  Ala.  69) 


GREEN  V.  STATE. 


(Supreme  CJourt  of  Alabama.     Nov.  Term, 

1802-03.) 

Cbiminai.  Law— Instsdotions — Hurser. 

1.  It  is  not  eDoogh  that  the  jury  "believe 
from  the  evidence"  certain  facts  in  order  to 
convict;  they  must  be  "convinced  l>eyond  a  rea- 
sonable doubt" 

2.  It  is  error  to  charge  that  the  jury  may 
convict  if  they  believe  that  certain  things  hap- 
pened, "as  shown  by  the  evidence." 

3.  It  is  error  to  charge  that  if,  while  de- 


crime, 


t  was  going  to  tne  alleged  place  of  tne 
he  intended  to  kill  deceased  there,  and 


did  kill  her  there,  he  Is  guilty  of  murder;  it 
shoold  have  been  added  that  the  Idlling  was 
done  pursuant  to  the  intent. 

4.  The  hypothesis  of  a  charge  most  not  be 
inconsistent  with  any  conciusion  of  fact  which 
there  la  the  slightest  evidence  to  establish. 

On  rehearing.     Reversed. 

For  former  reports,  see  12  South.  416;  13 
South.  482. 

STONE,  O.  J.  Since  we  announced  a  de- 
cision to  this  case  (February  6,  1803),  our  at- 
tention has  been  specially  directed  to  the 
charge  given  at  the  instance  of  the  state,  and 
which  was  excepted  to.  That  charge  is  in 
the  following  language:  "If  the  jury  believe 
from  the  evidence  that  the  defendant  went 
with  Harriet  Marr  for  over  one  mile,  no  one 
with  them  except  themselves,  until  they 
reached  the  spot  on  the  road  near  the  flve- 
mile  post,  as  shown  by  the  evldaice,  and  diu> 
ing  the  time  he  was  going  there,  or  during 
any  portion  of  the  time  he  was  going  there, 
had  the  intent  to  kiU  her  there,  and  did  kill 
her  there,  the  Jury  are  authorized  to  find  him 
guilty  of  murder  in  the  first  degree."  It  will 
be  seen  that  this  charge  authorizes  the  Jury  to 
find  the  defendant  guilty  of  murder  in  the 
first  degree  if  they  "believe  from  the  evi- 
dence" certain  hypothesized  facts.  In  a 
criminal  prosecution  it  is  not  enough  that  the 
Jury  "believe  from  the  evidence"  that  the  con- 
stituents 'of  the  offense  have  beai  proved; 
they  must  be  convinced,  beyond  a  reasona- 
ble doubt,  of  the  existence  of  every  material 
element  of  the  offense  before  they  are  au- 
thorized to  find  a  vtardict  of  guilty,  and  that 
conviction  must  be  produced  by  testimony. 
This  rule  applies  to  every  species  of  prosecu- 
tion known  to  the  criminal  calendar.  ChUds 
V.  State,  58  Ala.  349;  McAnnally  v.  State, 
74  Ala.  9.  It  is  not  necessary  that  we  de- 
cide the  sufficiency  or  Insufficiency  of  th9 
clause  we  are  now  considering.  The  iden- 
tical language  was  employed  in  the  following 
cases,  and  we  made  no  comment  on  it,  but, 
on  the  contrary,  treated  the  charges  as  free 
from  error:  Cai^e  v.  State,  87  Ala.  88,  6 
South.  300;  Keith  v.  State,  91  Ala.  2,  8  South. 
353.     See,  also,  Bowdon  y.  State,  91  Ala.  61, 

8  South.  604;   People  ▼.  Sheldon,  68  Gal.  434. 

9  Pac.  457.  ■  Possibly,  the  language  could 
only  tend  to  mislead,  and,  at  most,  would 
call  for  an  explanatory  charge,  If  Injury  was 
apprehended.  1  Brick.  Dig.  p.  344,  {  129, 
and  cases  cited.  It  would  always  be  safer 
to  adopt  the  long-established  phrase  that, 
to  convict  of  crime,  the  testimony  must  con- 
vince beyond  a  reasonable  doubt  Newton 
T.  State,  02  Ala.  33,  0  South.  404. 

The  charge  is  objectionable  in  other  re* 
spects.  The  subphrase  "as  shown  by  the 
evidence"  should  have  been  omitted.  Marble 
V.  Lypes,  82  Ala.  322,  2  South.  701;  Joyner  v. 
State,  78  Ala.  448;  Herges  v.  State,  30  Ala. 
45.  And  the  last  clause  of  the  hypothesis 
is  faulty.  It  declares  that  if  defendant, 
"during  the  time  he  was  going  there  [the 
place  where  It  is  alleged  the  homicide  waa 
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committed],  or  dnrins  any  portion  of  the 
time  be  was  going  there,  bad  the  Intent  to 
kill  her  [deceased]  there,  and  did  kill  her 
there,  the  Jvay  are  anthorized  to  find  him 
guilty  of  mm^er  in  the  first  degree."  The 
language  should  have  been  "and,  pursuant  to 
such  intent,  did  kill  her  there." 

The  charge  Is  objectionable  in  yet  another 
respect  One  of  its  postulates  Is  "that  the 
defendant  went  with  Harriet  Marr  for  over 
one  mile,  no  one  with  them  except  them- 
selves." All  the  testimony  bearing  on  this 
feature  of  the  inquiry  was  that  of  Emma 
Marr.  She  testified  that  she  was  with  them 
during  most  of  the  time,  and  was  at  no  time 
far  from  them.  To  Justify  the  postulate 
that  "no  one  [was]  with  them  except  them- 
selves" would  necessarily  require  that  her 
testimony  that  she  was  wltii  them  should  be 
disbelieved;  and,  If  her  testimony  be  disbe- 
lieved, tba«  was  an  entire  absence  of  proof 
of  any  previously  formed  Intent  to  kill  the  de- 
ceased. The  hypothesis  of  a  charge  should 
never  Include  as  a  predicate  a  proposition 
which  is  unsupported  by  any  testimony,  or 
which  Is  Inconsistait  with  any  conclusion  of 
fact  there  Is  testimony  tending  to  establish, 
no  matter  how  slight  that  testimony  may  be. 
Henderson  v.  Marx,  67  Ala.  168;  Cummins 
V.  State,  KS  Ala.  887;  Boddie  v.  State,  52 
Ala.  395;  Wise  v.  Falkner,  51  Ala.  858.  The 
last-mentioned  imperfection  would  probably 
not  call  for  a  reversal  If  It  stood  alone  It 
•was  enough,  however,  to  justify  the  refusal 
to  give  a  charge  otherwise  unobjectionable. 
Reversed  and  remanded.  Let  the  prisoner 
remain  In  custody  untU  discharged  by  due 
course  of  law. 


tlM  Ala.  ESD 

BEADLE  et  aL  v.  SEAT. 

(Supreme  Court  of  Alabama.     April  10,  1884.) 

Tbttits  in  Land  — Statuti  o»  Fbauss  —  Plbad- 

rNQs — Limitation  ov  Actions. 

1.  In  an  action  to  establish  a  trast  In  land, 
the  objection  that  the  contract  is  within  the 
statute  of  frauds  becaase  in  parol  cannot  be 
raised  by  demurrer,  unless  the  bill  shows  that 
fact  on  its  face. 

2.  Where  land  is  pnrchased  by  several  per- 
sons, each  paying  a  definite  portion  of  the  price, 
and  title  is  conveyed  to  one  only,  a  trust  is  cre- 
ated by  operation  of  law,  and  the  statute  of 
frauds  does  not  apply  to  the  original  contract 
between  them. 

3.  The  allegation  In  a  bill  to  enforce  a  trnst 
in  land,  that  "until  12  or  18  months  before  suit 
defendant  never  disclaimed  plaintUTs  right  to 
share  in  the  rents,"  is  sufficient,  on  demnrrer, 
to  take  the  case  out  of  the  10-years  limitation, 
though  the  contract  between  the  parties  was 
not  made  within  that  period. 

Appeal  from  chancery  court,  Madison 
county;   Thomas  Cobbs,  Chancellor. 

Bill  by  James  E.  Seat  against  Joshua  H. 
Beadle  and  another  to  enforce  a  trust  in 
land.  From  an  order  overruling  a  demur- 
rer to  the  bill,  d^endants  appeaL   Affirmed. 

Hnmes,  Sheft^  &  Speake,  tar  appellanta. 
Lawrence  Cooper,  for  appdle& 


PER  CURIAM.  A  tract  of  land  of  some 
228  acres  was  sold  under  ordec  of  the  pro- 
bate court  of  Madison  county,  and  was  bid 
ofF  in  the  name  of  Joshua  H.  Beadle  at  the 
price  of  $800.  In  December,  1874,  the  pur- 
chase money  being  reported  i>ald,  the  court 
ordered  title  to  be  made,  and  It  was  made 
accordingly.  Of  the  IPSOO  purchase  money 
Beadle  paid  flOO,  Seat  paid  $179,  and  one 
James  Johnson  paid  the  balance,  $22L 
These  are  the  averments  of  the  bill  filed  In 
this  case.  The  bill  is  by  Seat,  filed  against 
Beadle  and  the  heirs  at  law  of  Johnson.  Its 
purpose  is  to  establish  a  resulting  trust  In 
the  land  to  the  extent  Seat's  money  ot- 
tered into  the  pur(diase.  The  blU  and 
amended  bill  charge,  in  substance,  that  the 
lands  w»e  let  to  rrait,  and  that  during  John- 
son's lifetime  the  rent  money  was  divided 
among  the  three  purchasers,  Beadle,  John- 
son, and  Seat,  in  the  proportion  of  their 
several  payments  of  purchase  money;  that 
Johnson  died  June  27,  1882,  and  that  since 
that  time  Beadle  has  received  all  the  rent 
money,  but  has  refused  and  failed  to  pay 
any  part  th»eof  to  Seat,  or  to  Johnson's  es- 
tate. In  the  original  bill  Is  this  averment: 
"The  said  Joshua  H.  Beadle  has  continuous- 
ly since  [the  death  of  Johnson]  so  recog- 
nised the  rights  of  your  orator  and  the  es- 
tate of  the  said  James  Johnson,  nntll  within 
the  last  few  months.  The  said  Joshua  H. 
Beadle  now  disclaims  any  right  or  title  that 
your  orator  has  in  and  to  said  land,  alleging 
that  he  is  liable,  as  your  orator's  surety  on 
an  administrator's  bond,  in  a  sum  equal  to 
your  orator's  Interest  in  said  land."  In  an 
amendment  to  the  bill  the  following  lan- 
guage Is  employed:  "Since  the  death  of  said 
James  J(Anson  said  Beadle  hks  taken  charge 
of  said  land,  and  collected  the  rents  thereof. 
He  has  paid  to  your  orator  nothing,  but  has 
constantly  recogni2sed  your  orator's  rights  in 
the  premises,  until  within  the  last  twelve  or 
eighteen  months,  by  promises  of  payment 
and  settlement  Said  Beadle  never  dis- 
claimed your  orator's  rights  to  said  rents 
until  twelve  or  eighteen  months  ago,  and 
then  only  upon  the  statement  that  he  was 
liable  as  surety  for  your  orator,  as  hereinbe- 
fore set  forth.  On  the  contrary,  said  Beadle 
directed  your  orator  to  find  a  purchaser  toe 
said  land,  and  promised  and  offered  to  make 
a  deed  of  conveyance  to  the  purchaser,  and 
divide  the  proceeds  between  the  estate  of 
said  Johnson,  himself,  and  your  orator;  but 
for'  some  reason,  unknown  to  your  orator, 
he  now  disclaims  that  your  orator  has  any 
interest  in  said  land."  We  state  the  grounds 
of  demurrer  assigned,  to  which  we  Intend 
to  make  special  reference  in  this  opinion: 
"(2)  Said  cause  of  action  Is  barred  by  the 
statute  of  limitations  of  ten  years.  (3)  The 
bill  on  its  face  shows  that  complainant's 
claim  is  a  stale  demand.  (4)  The  bill  fUls 
to  show  how,  or  in  what  way,  the  defendant 
Beadle  recognized  the  claim  of  complainant 
to  said  land.    (5)  The  bill  In  this  cause  falla 
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to  allege  or  make  any  legal  excuse  for  not 
bringing  this  action  in  a  rea8onal>Ie  time 
from  tbe  date  of  the  alleged  appropriation 
of  the  entire  rents  of  said  place  by  said  J. 
H.  Beadle."  "(7)  Said  bUl  falls  to  show 
that  there  was  any  written  agreement  or  un- 
derstanding that  complainant  bad  any  Inter- 
est in  said  land,  or  that  said  Beadle  held  the 
title  thereto  for  the  complainant's  benefit, 
as  well  as  his  own.  (8)  Said  bUl  fails  to  al- 
lege any  facts  which  show  that  said  Beadle 
recognized  complainant's  right  The  all^^- 
tions  of  complainant's  bill  are  conclusions  of 
law,  and  not  statem^ts  of  facts  from  which 
conclusions  may  be  drawn."  To  amended 
bill:  "(9)  Said  bill,  as  amended,  faUs  to  al- 
lege any  facts  which  show  a  recognition  by 
said  Beadle  of  complainant's  alleged  rights." 
The  chancellor  overruled  the  demurrer,  and 
each  ground  th«:«of,  and  from  that  decretal 
order  the  present  appeal  Is  prosecuted. 

The  original  bill  in  this  case  was  filed  An- 
gnst  30,  1892,  10  years  and  about  2  months 
after  June  27,  1882,  when  It  is  alleged  Mr. 
Johnson  died.  It  should  be  stated  that  the 
bill  charges  that  Mr.  Johnson,  throughout 
his  lifetime^  collected  the  rents,  and  dis- 
tributed them  between  Beadle,  Seat,  and 
himself  in  the  proportion  that  they  had  sev- 
erally contributed  to  the  payment  of  the 
purchase  money.  There  is  nothing  in  the 
record  to  show  to  what  uses  the  lands  In 
controversy  were  applied  or  wwe  suscept- 
ible of  application.  If  they  were  agricul- 
tural lands,  we  feel  safe  in  affirming,  from 
common  knowledge,  that  rents  for  any  giv- 
en year  would  not  be  expected  to  be  realized 
until  after  August  30th.  Johnson  having 
accounted,  as  the  bill  avers,  for  the  rents 
which  accrued  during  his  lifetime,  this  will 
include  the  rents  for  the  year  1881;  for  his 
death  occurred  in  June,  1882.  It  follows 
that  the  first  rent  Mr.  Beadle  is  charged 
with  appropriating  was  the  rent  for  the  year 
1882,  which  we  cannot  presume  or  suppose 
came  to  his  hands  until  after  August  of  that 
year.  This  brings  this  first'  act  of  apiH'O- 
priatlon  of  the  rents  by  Beadle  within  10 
years  of  the  institution  of  this  suit  This  is 
an  answer  to  the  second  and  third  grounds 
of  demurrer  assigned. 

We  will  next  consider  the  sevraith  ground 
of  demurrer.  That  ground  erroneously  as- 
sumes It  was  the  duty  of  the  complainant  to 
aver  that  the  contract  or  agreement  he  seeks 
to  claim  the  benefit  of  was  in  writing,  sign- 
ed, etc.  Contracts  falling  within  the  stat- 
ute of  frauds  are  not  necessarily  void.  They 
are,  generally,  voidable  only.  If  this  de- 
fense be  sought  to  be  availed  of,  it  must  be 
pleaded,  unless  the  complaint  shows  on  its 
face  that  the  agreement  is  oral.  In  the  ab- 
sence of  suoh  showing,  demurrer  will  not 
raise  the  question.  2  Brick.  Dig.  p.  30,  |  221; 
GaSord  V.  Stearns,  51  Ala.  434;  8  Am.  & 
Eng.  Enc.  Law,  745.  It  is  proper  to  add 
that  to  the  case  made  by  the  bill  in  no  event 
is   the   statute   of   frauds   applicabla    The 


equity  asserted  is  a  trust  resulting  by  opera- 
tion of  law,  because  of  the  paymait  by  the 
complainant  of  a  definite  part  of  the  pur- 
chase money  of  the  land,  the  conveyance  be- 
ing taken  in  the  name  of  the  defendant  1 
P»ry,  Trusts,  {  132.  The  statute  of  frauds 
extends  to  and  embraces  only  trusts  created 
or  declared  by  the  parties,  and  does  not  af- 
fect trusts  arising  by  operation  of  law.  1 
Perry,  Trusts,  §  137. 

The  remaining  grounds— fourth,  fifth, 
eighth,  and  ninth— we  will  consld»  togeth- 
er. The  bill  charges  expressly  that  until  12 
or  18  months  before  it  was  filed  Beadle  nev- 
er disclaimed  complainant's  right  to  share 
in  the  rents,  and  "then  only  upon  the  state- 
ment that  he  [Beadle]  was  liable  as  surety" 
for  complainant  on  an  administration  bond. 
It  charges  also  that  he  (Beadle)  has  con- 
stantly recognized  complainant's  rights  in 
the  premises,  and  directed  him  to  find  a  pur- 
chase: for  the  land,  and  offered  to  sell  and 
convey,  and  divide  the  proceeds  between  the 
three,  Beadle,  Seat  and  the  heirs  of  John- 
son. If  these  averments  are  true,  they  wa« 
a  clear  admission  by  Beadle  that  Seat  was 
part  owner  of  the  land.  The  decretal  order 
of  the  chancellor  must  be  affirmed. 

The  foregoing  opinion  was  prepared  by  the 
late  chief  Justice,  and  was  adopted  as  the 
opinion  of  the  court 


aa.  Ala.  an) 

GOLDSMITH  et  al.  v.  McOAFFBRTT. 
(Supreme  Court  of  Alabama.     Dec.  21,  1883.) 

lBSTRUCTtON8  MOT  BASED  OM  EVIDBMOB. 

Defendant  purchased  from  plaintiff  a 
bale  of  Havana  and  a  case  of  leaf  tobacco  at 
the  same  time.  He  claimed  that  the  leaf  tobac- 
co, which  was  represented  as  natural-sweat 
leaf,  was  resweated,  but  wrote  plaintiffs  that 
he  would  accept  it  if  they  gave  him  longer  time, 
and  they  accepted  bis  offer.  Thereafter  he 
gave  separate  notes  for  each  item.  Beld,  in  an 
action  on  the  note  given  for  the  Havana  tobac- 
co, it  was  reversible  error  to  instruct  that  de- 
fendant might  set  up  a  failure  of  consideration, 
though  he  obtained  an  extension  of  time,  if  he 
did  not  know,  when  he  gave  the  note,  that  the 
tobacco  was  resweated,  where  there  was  no  evi- 
dence that  he  asked  for  an  extension  of  time  in 
which  to  pay  for  the  Havana  tobacco,  and  no 
claim  was  made  that  it  was  not  as  represented. 

Appeal  from  city  court  of  Birmingham; 
H.  A.  Sharpe,  Judge. 

Action  by  Goldsmith  &  Davis  against  H.  J. 
McCafferty.  From  a  Judgment  in  their  fa- 
vor,  plaintiffs   appeal.     Reversed. 

This  was  an  action  of  assumpsit  on  a  prom- 
issory note.  The  defendant  pleaded  the 
general  issue,  want  of  consideration,  and 
failure  of  conslderaticHi.  Upon  the  frlal  of 
the  cause,  as  is  shown  by  the  bill  of  excep- 
tions, the  plaintiffs  Introduced  the  note  sued 
on,  which  was  in  words  and  figures  as  fol- 
lows: "$129.80.  Birmingham,  Ala.,  June 
1st  1890.  Four  months  after  date  I  promise 
to  pay  to  the  order  of  Goldsmith  &  Davis 
one  hundred  twenty-nine  and  80/100  dol- 
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lars,  value  received,  at  Birmingham,  Ala. 
[Signed]  H.  J.  McCaffarty."  They  also  in- 
troduced  a  statement  of  the  bill  of  the  de- 
fendant with  the  plalntlfCs,  in  words  and 
flgores  as  follows:  "H.  Jndson  McCafferty, 
Birmingham,  Ala.,  bought  of  Goldsmith  & 
Davis,  terms  four  months'  note,  1  bale  Ha- 
vana tobacco,  118  lbs.,  at  $1.10,— $129.80; 
one  case  leaf  tobacco,  $105.00,  350  lbs.,  30 
cents,— $105.00."  Here  the  plaintiff  rested. 
The  bill  of  exceptions  then  recites:  "The  de- 
fendant, McCafferty,  was  then  Introduced, 
who  testified  that  the  tobacco  was  unsoond, 
and  that  the  same  had  been  resweated,  and 
that  It  was  not  worth  exceeding  20  c«it8 
per  ponnd;  that  plaintiffs  had  guarantied 
the  sonndness  of  said  tobacco  at  the  time  the 
sale  was  mad&  The  defendant  fnrtho:  tes- 
tified that  at  the  time  he  bought  the  tobacco 
It  was  represented  to  be  natural-sweat  leaf, 
but  in  fact  defendant  found  for  the  first 
time,  after  keying  it  about  six-  weeks,  that 
the  tobacco  was  resweated,  and  he  then 
wrote  to  the  plaintiffs,  and  they  sent  the 
written  guaranty  that  it  was  not  resweated. 
The  longer  defendant  kept  the  tobacco,  the 
worse  it  got  Goldsmith  (one  of  the  plain- 
tiffs) called  to  see  defendant  in  July  or  Au- 
gust, 1891,  and  assured  him  that  the  to- 
bacco was  not  resweated.  On  re-examina- 
Hoa  defendant  testified  that  he  did  not  know 
that  the  tobacco  was  resweated  until  after 
the  notes  were  given.  On  cross-examina- 
tion defraidant  testified  that  he  received 
from  plaintiffB  lettars  dated  May  12,  May 
13,  June  7,  August  4,  and  September  13, 
1890,  and  he  wrote  the  following  lett»s: 
July  2lBt,  Jnly  29th,  October  13th.  And  h« 
further  testified  that  he  had  used  all  of  the 
tobacco  purchased  from  plaintiffs  in  his  busi- 
ness. He  also  introduced  one  Pfelster,  who 
testified  that  he  was  in  the  dgar  manufact- 
uring business,  well  acquainted  with  the 
quality  of  tobacco,  and  that  said  tobacco  he 
had  examined  at  the  request  of  defendant, 
and  tliat  the  same  was  unsound,  had  been 
resweated,  and  that  the  same  was  not  worth 
exceeding  20  cents  per  pound.  The  defend- 
ant Introduced  another  witness,  who  testified 
to  the  same  effect"  The  plaintiffs  then  in- 
troduced in  rebuttal  the  Iett»s  which  had 
passed  between  them  and  the  defendant, 
and  which  were  as  follows: 

"New  York,  May  12th,  1890.  Mr.  H.  Jud- 
son  McCafferty,  Birmingham,  Ala.— Dear 
Sir:  Tour  order  through  our  Mr.  Gk>Idsmith 
to  hand.  Tobacco  will  be  shipped  to-mor- 
row.   Tours,  truly.  Goldsmith  &  Davis." 

"New  Tork,  May  13th,  1890.  Mr.  H.  Jud- 
son  McCaffarty,  .  Birmingham,  Ala.— Dear 
Sir:  We  have  this  day  shipped  the  leaf  via 
Savannah  Str.  Inclosed  you  will  please 
find  bill.  Trusting  to  receive  your  future 
orders,  we  are,  yours,  truly.  Goldsmith  & 
Davis." 

"New  York,  June  7,  1890.  Mr.  H.  J.  Mc- 
Cafferty—Dear  Sir:  Your  letta  we  have  re- 
crived,  and  in  reply  wish  to  say  that  we  are 


surprised  that  the  case  of  wrappers  oar  Mr. 
Goldsmith  sold  you  Is  not  satisfactory.  Mr. 
Goldsmith  sold  quite  a  number  of  them,  and 
we  had  no  complaint  But  we  wish  to  state 
to  you  that,  if  the  case  is  not  satisfactory, 
yon  can  return  the  same.  We  don't  want 
yon  to  keep  any  stock  if  not  satisfactory, 
but  if  yon  would  try  the  same  a  little  m(»-e 
we  have  no  doubt  it  would  turn  out  satis- 
factory. Hoping  to  receive  your  future  or- 
ders, we  remain,  yours,  truly.  Goldsmith  & 
Davis." 

"Birmingham,  Ala.,  July  2l8t,  1890.  Gold- 
smith &  Davis,  New  York— Gentlemen:  Sirs, 
I  was  unable  to  get  to  case  leaf  in  question, 
to  give  it  a  fair  trial  on  mold,  until  last 
week,  as  I  was  short  on  a  cigar  that  I  make 
by  hand.  The  leaf  wwks  quite  well  <m 
mold,  but  I  make  but  few  mold  dgars,  and 
the  case  would  last  me  a  long  time  for  that 
kind-  of  work.  Although  I  will  keep  It,  If 
yon  will  give  me  longer  time  on  It  Let  me 
hear  from  you.  and  oblige,  yours,  truly,  H. 
J.  McCafferty." 

"Birmingham,  Ala.,  July  29th,  1890.  Gold- 
smith &  Davis,  New  York— Gentlemen:  Sirs, 
inclosed  you  will  find  notes  for  the  amount 
of  bill  bought  of  your  Mr.  Goldsmith.  I 
have  dated  note  for  Havana  from  June  first, 
as  that  was  the  arrangement  I  made  with 
Mr.  O.  Hoping  this  will  be  satisfactory,  re- 
spectfully, H.  J.  McCafferty." 

"New  York,  Aug.  4th,  1890.  H.  J.  McCaf- 
ferty—Dear  Sir:  Your  letter,  with  Inclosed 
two  notes  for  $234.80,  received,  and  have 
given  yoa  credit  tot  the  same,  and  inclosed 
please  [find]  receipt  and  accept  thanlffl. 
Touts,  truly.  Goldsmith  &  Davis." 

"New  York,  Sept  13th,  1890.  Mr.  H.  J. 
McCafferty,  Birmingham,  Ala.— Dear  Sir: 
In  reference  to  the  leaf  we  shipped  to  yon 
on  May  12,  1890,  will  say  that  our  Mr.  Gold- 
smith has  arrived  home,  and  will  say  he 
finds  the  tobacco  sound,  and  is  not  resweat- 
ed, and  we  can  therefore  not  exchange  the 
same,  as  you  have  the  tobacco  in  your  pos- 
session now  over  four  months.  Our  notes 
must  be  paid  when  due.  Touts,  truly.  Gold- 
smith &  Davis." 

"Birmingham,  Ala.,  Oct  2nd,  1890.  Gold- 
smith &  Davis,  New  Tork  City— Gentlemen: 
Tour  Mr.  Goldsmith  gave  me  his  word  of 
honor  that  his  firm  would  deal  fair  with  me, 
and  I  am  somewhat  surprised  that  my  note 
has  been  protested.  I  am  willing  to  pay 
what  the  leaf  is  worth,  and  have  been  ad- 
vised that  you  cannot  collect  any  more  than 
that  after  your  written  guaranty  that  it  was 
not  resweated,  and  would  not  spoil.  I  have 
handled  tol>acco  for  twenty-odd  years,  and 
know  something  about  leaf;  and  I  say  this 
goods  is  resweated,  and  not  worth  the  price 
asked.  If  you  think  best  to  sue,  go  ahead. 
I  win  stand  you  a  triaL  Re^ectfully,  H. 
J.  McCafferty." 

"Bbmingham,  Ahi.,  Oct  IStb,  1890.  Gold- 
smith &  Davis,  New  Tork— Gentlemen: 
Tours  of  the  6th  at  hand,  and  in  reply  will 
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say  yoar  sale  of  tobacco  to  me  was  resweat- 
ed  goods,  and  a  swindle  from  the  start,  for 
I  am  told  by  another  manufacturer  that 
your  Mr.  Goldsmith  offered  the  Havana  to 
him  for  6  c.  less  per  lb.  than  he  sold  It  to 
me.  Another  man,  old  in  the  cigar  busi- 
ness, says  the  case  of  leaf  is  not  worth  more 
than  18  c.  lb.  at  the  most.  It  is  only  fit  for 
binders;  and  will  inclose  a  c(^y  of  your 
guaranty  that  the  goods  [would]  not  spoil. 
Also  In  your  letter  of  Jane  7tb  are  these 
wcH-ds:  'If  the  case  is  not  satisfactory,  you 
can  retnm  the  same,  but,  If  you  would  try 
the  same,  we  have  no  donbt  it  would  turn 
out  satisfactory.'  With  all  of  this  kind  of 
fiilr  writing  on  your  part  I  felt  safe  in  send- 
ing you  my  notes.  The  Havana  has  lost 
its  aroma,  and  is  but  very  little  better  than 
any  good  domestic  filler.  However,  I  will 
repeat  I  am  willing  to  pay  all  the  tobacco 
Is  worth  and  no  more;  the  price  to  be  de- 
cided by  reliable  cigar  men.  This  is  final, 
and  I  await  your  farth«  action.  Respect- 
fully, H.  J.  McCafferty." 

The  plalnticrs  requested  the  court  to  give 
the  following  written  charge  to  the  Jury, 
and  duly  excepted  to  the  court's  refusal  to 
give  the  same  as  asked:  "If  the  jury  be- 
lieve from  the  evidence  that  the  plaintiff 
did,  by  letter  on  the  7th  day  of  June,  1890, 
offer  to  rescind  the  contract,  and  take  back 
the  tobacco,  and  that  subsequently  to  that 
time  the  defendant  agreed  to  pay  the  said 
note  upon  an  extension  of  time  for  the  pay- 
ment of  the  debt,  and  that  said  extension  of 
time  was  granted  by  plaintiff,  then  defend- 
ant ratified  the  contract,  and  they  should 
find  for  the  plaintiff."  There  was  Judgment 
for  the  sum  of  $20.75,  from  which  judgment 
the  plaintiffs  appeaL 

Bush  &  Brown,  for  appellants.  Cabaniss 
&  Weakley,  for  appeUe& 

McOLBLLAN,  J.  On  May  12,  1800,  Gold- 
smith &  Davis  sold  to  McCafferty  "1  bale 
Havana  tobacco,  118  lbs.,  at  ^.10,-^129.80; 
and  one  case  leaf  tobacco,  390  lbs.,  90  cents, 
$105.00,"  on  four  months'  time.  On  August 
4,  1890,  the  evidence  tends  to  show,  McCaf- 
ferty d^vered  separate  notes  for  the  two 
items  of  the  account,— that  for  $129.80,  be- 
ing the  price  of  the  bale  of  Havana,  bearing 
date  as  of  June  1st;  and  that  for  $105,  be- 
ing the  price  of  the  case  of  leaf  tobacco, 
bearing  date  as  of  July  1st  Each  note  was 
payable  four  months  after  date.  BefM'e 
these  notes  were  executed  a  controversy 
arose  between  the  parties  as  to  the  condi- 
tion and  quality  of  the  case  of  leaf  tobacco. 
McCafferty  claimed  that  this  tobacco  was 
unsound,  and,  finally,— he  now  says,  after 
the  notes  had  been  delivered,— that  it  had 
been  resweated,  whereas  it  had  been  r^re- 
sented  and  sold  to  him  as  "natural-sweat 
leaf;"  and  that  it  was  not  worth  more  than 
20  cents  per  pound.  He  brought  forward  and 
insisted  npon  these  claims  by  letters  to  the 


sellers,  but  on  July  2l8t,  before  the  notes 
were  delivered,  he  wrote  that  he  would  keep 
it  If  Goldsmith  &  Davis  would  give  him  & 
longOT  time  than  four  months  in  which  to  pay 
for  it  There  is  evidence  In  the  fact  ibat  the 
note  for  this  item  was  made  payable  four 
months  from  July  1st  instead  of  from  May 
13th,  the  date  of  the  bill,  or  June  Ist,  the 
date  of  the  other  note,  tending  to  show  that 
this  proposition  was  accepted,  and  the  ex- 
tension granted.  On  the  other  hand,  in  re- 
spect of  the  bale  of  Havana  tobacco,  the 
oth»  Item  In  the  account  the  amount  of 
which  was  $129.80,  for  which  a  separate 
note  was  given,  there  Is  no  evidence  that 
any  controversy  ever  arose  between  the  par- 
ties. All  that  is  said  in  the  ccMrespondence, 
or  anywhere  in  the  evidence,  having  refer- 
ence to  this  item,  is  found  In  McCafferty's 
letter  of  October  ISth.  He  there  says:  "The 
Havana  has  lost  its  aroma,  and  is  but  very 
little  bett^  'than  any  good  domestic  filler." 
This  letter  was  writtoi  five  months  after 
the  sale  and  delivery,  and  it  cannot  be  con- 
strued into  a  claim  that  the  tobacco  was  not 
as  repreeaited  at  the  time  of  the  sale,  bat 
only  that  during  the  intervening  time  It  had 
lost  its  aroma;  and  this  fact  appears  to  have 
been  thrown  out  merely  f<w  the  purpose  of 
conducing  to  a  mom  favwable  considera- 
tion of  the  buyer's  claims  as  to  the  leaf  to- 
bacco. No  extension  of  time  toe  payment  of 
this  item  is  asked,  and  that  none  was  grant- 
ed is  apparent  from  the  date  of  the  note, 
which  is  as  of  the  first  day  of  the  month  suc- 
ceeding that  towards  the  end  of  which  the 
goods  were  received;  and  even  the  failure 
to  date  the  note  on  the  precise  day  of  the 
receipt  of  the  goods  is  explained  in  McCaf- 
ferty's letter  of  July  29th,  where  he  says: 
"I  have  dated  note  for  Havana  from  June 
Ist  as  that  was  the  arrangement  made  with 
Mr.  O.;"  and  this  arrangem^it  with  Mr.  O. 
was  clearly  a  matter  of  convenience  of  dates, 
and  not  of  any  real  extentlon  of  time,  since 
it  is  not  reasonable  to  suppose  that  McCaf- 
ferty, having,  as  he  dalmed,  a  serious  griev- 
ance against  the  sellers,  which  he  proposed 
to  abandon  for  an  extension  of  time  of  pay- 
ment, would  have  been  content  with  the  very 
few  days  intervening  between  the  arrival 
of  the  shipment  and  the  Ist  of  June.  On  the 
foregoing  and  other  considerations  shown 
by  the  bill  of  exceptions  (which  the  reporter 
will  set  out  In  full)  is  based  our  cwiclusion 
that  in  point  of  fact  no  questicm  has  ever 
been  made  as  to  McCafferty's  liability  for 
the  full  amount  of  the  note  for  $129.80,  repre- 
senting the  price  of  the  Havana  tobacco,  and 
no  claim  was  ever  made  that  that  tobacco, 
the  sale  and  purchase  of  which  was  segre- 
gated from  that  of  the  leaf  tobacco,  and 
constituted  a  separate  transaction,  in  legal 
effect  by  McCaff^ty  himself,  was  unsound. 
or  was  resweated,  or  was  worth  only  20 
cents  per  pound;  and  no  extension  of  time 
for  payment  therefor  was  ever  asked  at 
granted.  The  present  action  la  upon  this  note 
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for  9129.80,  evidencing  McCafferty's  Indebted- 
neos  for  the  bcUe  of  Havana  tobacco,  the 
price  of  which,  as  we  have  seen,  was  $1.10 
per  pound.  The  note  for  $105,  tor  the  case 
of  leaf  tobacco,  at  30  c«itB  per  pound.  Is  no 
more  iayoiyei  here  than  if  the  transaction 
oat  of  which  It  arose  had  never  transpired. 
The  trial  coort,  however,  instmcted  the  jury, 
at  defendant's  request  as  fc^ows:  "Even 
though  the  Jniy  may  b^eve  the  defendant 
asked  for  and  obtained  an  extensl<m  of  time 
of  the  indebtedness  sued  on,  tliis  does  not 
prev^it  him  setting  up  a  failure  of  considera- 
titm  In  the  debt  sued  on  if  the  defendant 
was  not  aware,  at  the  time  be  gave  the  note, 
that  the  tobacco  was  resweated,  and  it  was 
In  fact  resweated;"  and  the  Jury  returned 
a  v^idlct  tor  the  plaintiffs  for  the  value  of 
the  Havana  tobacco,  which  they  found  to  be 
20  cttits,  instead  of  $1.10  per  pound.  It  Is 
dear  that  this  charge  was  entirely  abstract, 
la  that  th&ee  was  no  evidence  that  any  ex- 
tension of  time  was  aslced  or  granted  in  re- 
spect of  the  Havana  tobacco,  or  that  it  was 
resweated;  and,  this  tobacco  alone  constitut- 
ing the  con8lderati(«  of  the  note  sued  on, 
tho'e  was.  It  follows,  no  evidence  of  a  failure 
of  consideration.  It  is  clear  also  to  us  that 
the  jury  were  misled  by  this  instruction  to 
the  conclusion  that  tbe  evidence  as  to  re- 
sweating,  extension  of  time,  and  failure  of 
consideration  had  reference  to  the  Havana 
tobacco  and  the  note  sued  on,  when  in  truth 
its  relation  was  entirely  to  the  case  of  leaf 
tobacco,  and  the  note  for  $105,  which  Is  not 
sued  on,  since  their  vwdict  Is  wholly  Inex- 
plicable upon  any  other  hypothesis.  It  is 
very  rarely  the  case  that  the  giving  of  an 
abstract  charge  requires  the  revo^al  of  a 
Judgment.  But  where  the  charge  is  abstract 
and  misleading,  and  it  is,  as  hwe,  manifest 
that  the  Jury  has  been  misled  by  it  to  the 
prejudice  of  the  appellant,  the  law  is  well 
settled  that  the  consequent  judgment  should 
be  reversed.  Bernstein  v.  Humes,  71  Ala. 
aeO;  Herring  v.  Skaggs,  73  Ala.  446;  Beck 
V.  State,  80  Ala.  1;  State  v.  Vance,  Id.  356; 
Goldsmith  v.  State,  86  Ala.  65,  B  South.  480; 
Schaungnt's  Adm'r  v.  UdeU,  98  Ala.  302,  9 
South.  550.  For  this  error,  into  which  the 
lower  court  was  probably  led  by  a  request 
for  an  Instruction  on  the  same  subject,  and 
likewise  abstract,  by  the  plaintiffs,  the  Judg- 
ment must  be  reversed.  The  cause  is  re- 
manded.   Reversed  and  remanded. 


(102  Ala.  424) 

"WTDMAMS  et  al.  r.  SPRAGINS  et  al. 
(Supreme  Court  of  Alabama.     April  10,  1894.) 

FBAUDtLBNT  COXVETASCE — ACTIOX  TO  SeT  ASIDI 

— CoMPLA  ijjT— Parties. 
1.  A  bill  alleging:  that  defendant  conveyed 
all  his  property  to  his  minor  children  to  defraud 
future  creditors;  that  he  withheld  the  deeds 
froiq  record  for  nearly  a  year;  that  he  remain- 
ed in  poBsession  of  the  property,  holding  him- 
self out  to  coraplainanta  as  its  owner;  that 
complainants  had  no  knowledge  of  such  deeds 


till  after  the  debt  to  them  was  created;  that 
defendant  also  gave  a  mortgage  on  his  property 
to  one  who  knew  of  his  fading  condition;  and 
that  defendant  remained  in  possession  of  the 
property,  consuming  and  disposing  of  it,  and 
-thereby  defrauding  complainants,  —  sufficiently 
shows  that  the  conveyances  were  fraudulent. 

2.  The  joinder  of  the  mortgagee  as  a  party 
defendant  does  not  render  the  bill  multifarious, 
as  a  unity  of  fraudulent  design  permeates  the 
whole  transaction,  and  imparts  to  the  action  a 
singleness  of  purpose. 

3.  Defendant  8  wife  having  conveyed  her 
interest  to  her  children,  who  were  made  parties 
to  the  suit,  she  is  not  a  necessary  party. 

4.  A  bona  fide  mortgagee  of  part  of  the 
property  fraudulently  conveyed,  though  not  a 
necessary  party,  is  a  proper  party;  the  purpose 
in  joining  her  not  being  to  compel  her  to  fore- 
close, but  to  ascertain  what  interest,  if  any,  she 
has,  and  to  have  it  protected. 

Appeal  from  chancery  court,  Lee  county; 
S.  K.  McSpadden,  Chancellor. 

Action  by  Spraglns,  Buck  &  Co.  and  others 
against  R.  O.  Williams  and  others.  From  a 
Judgment  for  plaintiffs,  defendants  appeal. 
Affirmed. 

The  bill  is  filed  by  tbe  complainants  as 
creditors  of  R.  O.  Wllilams,  to  set  aside  as 
fraudulent,  conveyances  made  by  him  to  hl,3 
children,  and  a  mortgage  made  by  him  to 
one  Montgomery,  which  Is  alleged  to  have 
also  been  fraudulently  made.  The  bill  al- 
leges that  said  R.  G. '  Williams  became  in- 
debted to  the  complainants  as  follows:  To 
Spraglns,  Buck  &  Co.  for  goods,  wares  and 
merchandise  sold  to  him  by  them.  In  the  . 
summer  and  fall  Of  1802,  amounting  to  the 
simi  of  $3,818.40;  to  the  Perry  Manufactur- 
ing Company,  for  buggies,  carts  and  other 
vehicles,  jsold  by  said  company  to  him,  to 
the  value  of  $1,063.43,  for  which  he  gave 
his  note,  dated  January  4,  1893,  and  payable 
March  16,  1893;  to  the  NashvlUe  Saddlery 
Company,  for  merchandise  sold  to  it,  to  the 
amount  of  $284.30,  for  which  he  gave  his 
note  to  said  company,  dated  December  9, 
1892,  payable  March  13,  1893;  to  the  Ken- 
tucky Manufacturing  Company,  for  mer- 
chandise sold,  to  the  value  of  $2,514.61,  for 
which  he  executed  his  note  to  said  company, 
dated  October,  1892,  payable  March  1,  1893, 
and  to  J.  K.  Orr  &  Co.,  for  $440.18,  by  note 
dated  December  6,  1892,  payable  March  1, 
1893;  that  said  R.  Q.  WlUlams  has  been  en- 
gaged In  merchandising  in  Opelika  for  the 
past  20  years,  during  which  time  he  held 
himself  out  to  the  bnslne38  world  as  a  man 
of  large  means  and  property,  gaining  there- 
by for  himself  a  large  and  extensive  credit, 
and  made  large  investments  In  real  estate, 
farming  lands,  and  other  property;  that  in 
1891,  he  formed  a  mercantile  copartnership 
with  one  3.  O.  Whitfield,  and  carried  on  a 
mercantile  business  in  Opelika,  under  the 
style  of  R.  O.  Williams  &  Co.,  for  about  12 
months,  and  about  June,  1892,  they  ceased  to 
carry  on  business  under  said  firm  name,  and 
it  was  afterwards  carried  on  under  the  name 
of  G.  P.  Wllilams,  under  a  pretended  sale 
to  him;  that  said  C.  P.  Williams  was  a  son 
of  said  R.  O.  Williams,  who  waa,  at  the  date 
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of  said  pretended  sale  to  him,  a  minor,  with 
no  means  or  business  experience,  and  who 
was  then  and  l,s  now  Insolvent;  that  while 
said  business  was  carried  on  in  the  name 
of  his  said  son,  the  said  R.  O.  Williams  re- 
mained at  the  place  of  business  actively 
managing  and  controlling  the  same;  that 
during  that  time,  the  said  C.  P.  Wlliams  en- 
deavored to  buy  goods  upon  his  own  credit, 
but  complainants  refused  to  sell  to  him,  but 
sold  exclusively  upon  the  credit  and  responsi- 
bility of  his  father,  the  said  R.  G.  Williams, 
for  which  he  executed  his  obligations  to 
them,  as  above  set  out;  that  when  it  was 
ascertained  that  the  son  could  not  buy  goods 
upon  his  own  credit,  the  buslne,38  was  dis- 
continued under  his  name,  and  the  said  R. 
G.  Williams,  managing  and  controlling  it, 
disposed  of  the  assets,  consisting  of  a  large 
stock  of  merchandise,  to  sundry  persons, 
whose  names  are  unknown  to  complainants, 
which  was  done  In  furtherance  of  his  pur- 
Itose  to  defraud  complainants,  and  to  hinder, 
delay,  and  defraud  his  creditors.  It  is  fur- 
ther averred,  that  on  the  27tb  of  June,  1882, 
eald  R.  G.  Williams  executed  deeds  of  gift 
to  all  of  his  property,  both  real  and  per- 
sonal, and  to  his  effects  of  every  description, 
to  his  four  children,  Claude  P.,  Earle  G.,  Rob- 
ert G.  and  Eleanora  V.  Williams;  that  3ald 
deeds  were  secretly  and  fraudulently  with- 
held and  never  made  known,  until  placed 
•  upon  record  In  the  counties  where  the  prop- 
erty sought  to  be  conveyed  Is  situated,— in 
the  county  of  Lee  on  the  1st  day  of  March, 
1893,  and  in  the  county  of  Chambers,  on  the 
11th  March,  1883;  that  the  grantees  in  said 
deeds  w^ e  all  minors,  and  two  of  them  im- 
der  14  years  of  age,  at  the  time,  and  all  of 
them  resided  with  their  father,  the  said  R. 
G.  Williams;  that  said  deeds  were  secretly 
and  fraudulently  made,  with  the  view  of 
future  deallng;3  with  complainants  and  with 
the  purpose  of  defrauding  them  as  well  as 
other  future  creditors;  that  said  Williams, 
besides  the  amounts  In  which  be  is  Indebt- 
ed to  complainants.  Is  Indebted,  as  com- 
plainants are  Informed  and  believe,  to  other 
creditors,  to  the  amount  of  about  $20,000, 
the  greater  part  of  which  has  been  con- 
tracted by  him  since  the  date  of  said  deeds 
of  gift;  that  after  the  date  of  said  deeds 
of  gift  to  his  children,  the  said  Williams  re- 
mained in  the  possession  and  control  of  all 
of  said  property  described  In  said  convey- 
ances, and  continued  to  hold  himself  out  to 
complainants,  as  well  as  to  the  businesis 
world,  as  the  owner  of  said  property;  that 
complainants  had  no  knowledge  of  said  con- 
veyances until  after  the  creation  of  the  In- 
debtedness to  them,  as  above  set  forth,  and 
not  until  after  said  deeds  were  filed  for  rec- 
ord as  above  stated,  and  that  said  Willlam,3 
has  been  and  is  now  In  possession  of  said 
property,  and  is  carrying  on  large  and  ex- 
tensive farming  operations.  It  Is  further 
Averred  upon  the  Information  and  belief  of 
complainants,  that  said  Williams  and  his 


said  son,  C.  P.  Williams,  on  the  2d  of  Feb- 
ruary, 1893,  made  and  executed  to  one  Mont- 
gomery a  mortgage,  exhibited  to  the  bOl, 
which  purports  to  have  been'  given  to  se- 
cure an  indebtedness  of  $10,000,  which  com- 
plainants, believe,  charge  and  aver  was 
simulated  and  fictitious;  that  said  mortgage 
was  not  put  upon  record,  until  the  13tb  of 
March,  1883;  that  on  the  17th  March,  the 
grantors  and  grantees  therein,  made  an  en- 
try on  the  margin  of  said  record,  reducing 
the  amount  to  $5,000,  which  is  stated  to  be 
for  advances  made,  to  make  a  crop  In  the 
year  1893,  and  It  1,3  averred,  that  at  the  time 
of  the  execution  of  said  mortgage,  said  Mont- 
gomery had  full  knowledge  of  the  falling 
condition  of  said  R.  O.  WlUiams  and  of  his 
large  indebtedness  to  creditors,  and  that  said 
mortgage  was  made  to  binder,  delay  and  de- 
fraud complainants  and  bis  other  creditors; 
that  said  -  mortgage  was  executed  to  cora 
up  all  the  personal  property,  notes  and  ac- 
counts which  the  said  R.  G.  and  G.  P.  Wil- 
Ilam,s  claimed  to  own  at  the  time  of  Its  exe- 
cution, and  what  they  might  acquire  during 
the  year,  and  thereby  hinder  and  delay  com- 
plainants and  the  other  creditors  In  the  col- 
lection of  their  Just  demands;  that  the  mort- 
gagors are  In  the  possession,  use  and  enjoy- 
ment and  control  of  nearly  all  the  property 
described  in  said  mortgage,  and  that  th^ 
are  using,  consuming  and  disposing  of  a 
portion  of  said  property,  thereby  hindering, 
delaying  and  defrauding  complainants  In  the 
collection  of  their  debts.  It  i,s  further  stated 
that,  as  complainants  are  informed,  Mrs.  T. 
C.  Fitzgerald  bolds  a  mortgage  on  a  por- 
tion of  the  real  estate  conveyed  by  said  Wil- 
liams to  his  children,  but  which,  as  they  are 
informed,  has  been  almost  if  not  enthrely 
paid  off  and  discharged;  and  it  is  further 
averred,  that  all  of  said  conveyances,  except 
the  mortgage  to  Mrs.  Fitzgerald,  were  fraud- 
ulent in  their  inception,  and  made  with  the 
purpose  of  hindering  and  delaying  complain- 
ants in  the  collection  of  their  Ju,st  demands, 
and  are  therefore  void.  The  deed  of  gift  of 
lands,  which  is  exhibited  to  the  bill.  Is  exe- 
cuted by  said  R.  G.  Williams  and  his  wife, 
B.  V.  Williams,  and  recites,  that  R.  G.  Wil- 
liams and  wife,  E.  V.  Williams,  In  considera- 
tion of  the  love  and  affection  which  they 
have  towards  their  beloved  children,  give, 
grant  and  convey  unto  them,  etc.,  and  con- 
veys a  large  amount  of  land  in  Lee  and 
Chambers  counties,  and  in  the  dty  of  Ope- 
llka.  The  other  deed  exhibited,  is  by  said 
R.  O.  Willlam,s  to  his  said  children,  of  same 
date  as  the  conveyance  by  him  and  his  wife 
of  the  lands  to  said  children,  viz.  27th  June, 
1892,  and  conveys  horses  and  mules,  on  said 
lands  conveyed  to  his  said  children,  wagons, 
buggies,  farm  tools  and  implements  ovmed 
Xfy  him,  and  all  growing  crops,  household 
and  kitchen  furniture,  and  concludes,  'in 
fact  all  moneys  and  all  other  property  that 
I  now  own  after  my  debts  are  paid  that 
I  now  owe^  then  what  money  I  bave  is  to 
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belong  to  them."  The  mortgage  to  Mont- 
gomery, executed  the  2d  of  February,  1893, 
conveys  the  crops  of  every  kind  raised  by 
mortgagors  and  their  Int^est  in  tenants'  or 
cotenants'  crops  in  Lee  connty,  in  the  year 
1883,  and  also  a  large  number  of  carts,  bug- 
gies, and  wagons,  harness,  mules,  horses, 
lumber,  com,  fodder,  cotton  3eed,  etc.,  which 
are  alleged  to  belong  to  mortgagors  and  to 
be  free  from  Incumbrance,  and  au  other  per- 
sonal property,  notes  and  accounts,  that  th^ 
may  own  dnrlng  the  year;  and  the  mortgage 
was  given,  also,  to  secore  any  future  ad- 
vances which  might  be  made  by  the  mort- 
gagee to  them.  It  is  also  stated  that  a  mort- 
gage by  the  same  parties  to  said  Montgom- 
eiy  on  crops  and  stock  In  Cbambers  county, 
Ala.,  secures  the  9ame  debt  The  said  R. 
6.  Williams,  C.  P.  Williams  and  the  other 
three  children  of  said  R.  O.  Williams,  the 
said  Montgomery  and  Mrs.  T.  O.  Fitzger- 
ald are  made  parties  defendant  to  the  bill. 
Tbe  prayer  Is  tor  an  account  to  ascertain 
the  amount  due  to  each  of  complainants; 
that  said  deeds  of  gift,  exhibited  as  B  and 
C  to  the  bill,  and  the  mortgage  to  said  Mont- 
gomoy,  be  declared  null  and  void,  and  sub- 
ject to  the  payment  of  complainants'  debts, 
and  ordered  to  be  3oId  for  th^  payment; 
that  Mrs.  T.  C.  Bitzgerald  be  required  to  pro- 
pound and  show  what  balance,  If  any.  Is 
due  upon  her  mortgage,  and  that  her  rights. 
If  any,  be  protected  by  tbe  decree  of  the 
court,  and  for  general  relief. 

3.  M.  Chltton,  A.  &  R.  B.  Barnes,  and  W. 
J.  Samford,  for  appellants.  Jas.  R.  Dowdell, 
Thos.  L.  Kennedy,  and  S.  O.  Houston,  for 
appellees. 

HARALSON,  J.  L  The  demurrer  to  the 
bill  questions  the  sufficiency  of  its  allega- 
tions, as  charging  fraud  In  the  defendant, 
R.  O.  Williams,  in  the  execution  of  the  vol- 
untary conveyances  to  his  children,  and  the 
mortgage  by  him  and  his  minor  son,  C.  P. 
WlUlams,  to  Montgomery.  If  tainted  with 
actual  frand,  the  rule  is,  that  voluntary  con- 
veyances are  void,  even  as  to  subsequent 
purcbasera  Dickson  v.  McLamey  (Ala.)  12 
South.  364.  As  to  averments  charging  fraud. 
It  Is  wen  settled,  that  complainant  Is  not 
bound  to  aver  all  his  matters  of  evidence 
tending  to  establish  fraud,  but  be  mnst  show 
with  accuracy  and  clearness,  matters  ess^- 
tlal  to  his  right  of  recovery,  and  these  must 
not  be  left  to  depend  on  Inference  or  on  gen- 
eral or  ambiguous  averments.  Seals  V.  Rob- 
inson, 75  Ala.  369.  The  test  of  the  suffi- 
ciency of  such  averments  Is,  not  whether 
they  might  not  have  been  more  direct  and 
full  In  tbe  statement  of  facts  out  of  which 
the  conclusion  of  frand  arises,  for  these  are 
not  required  to  be  minutely  alleged;  but, 
whether  they  are  sufficient  to  notify  the  de- 
fendants that  the  bona  fides  of  tbe  transac- 
tions are  assailed,  and  to  put  in  issue  their 
validity.     General  averments  of  facts,  from 


which,  unexplained,  a  conduslon  of  fraud 
arises,  are  sufficient  Pickett  v.  Pipkin,  64 
Ala.  520;  Burford  v.  Steele,  80  Ala.  148; 
Pollak  V.  Searcy,  84  Ala.  262,  4  South.  137. 
In  this  bill  the  awments  of  fraud,  and  of 
facts  relied  on  to  show  it  both  in  the  execu- 
tion of  the  voluntary  conveyances  and  the 
Montgomery  mortgage,  are  direct  and  posi- 
tive. The  certain  effect  of  such  transac- 
tions was  to  deprive  complainants  and  other 
creditors  of  their  claims,  and  the  bare  state- 
ments of  the  case  as  made,  are  sufficient  to 
show  the  effect  of  these  transactions  to  be, 
to  hinder,  delay  and  defraud,  as  well  as  the 
bad  motive  with  which  they  were  done. 
This  was  all  that  was  necessary.  Sims  v. 
Oaines,  64  Ala.  396;  Burford  v.  Steele,  supra. 

2.  The  execution  of  tbe  mortgage  by  R.  G. 
Williams  and  bis  son,  C.  P.  Williams,  to 
Montgomery,  on  the  facts  stated,  show  It  to 
be  a  part  of  a  general  scheme,  on  the  part  of 
the  defendant  R.  G.  Williams,  participated 
In  by  said  Montgomery,  to  defraud  the  cred- 
itors of  said  Williams.  The  facts  averred 
are  sufficient  unexplained,  to  warrant  the 
conclusion  of  fraud.  To  have  Joined  said 
Montgomery,  as  one  of  defendants,  does  not 
render  the  bill  multifarious.  This  is  a  com- 
mon practice,  sanctioned  by  tbe  courts  in 
the  interest  of  convenience  and  of  doing 
complete  Justice.  In  such  cases,  a  unity  of 
fraudulent  design  is  held  to  permeate  the 
whole  transaction,  so  as  to  impart  to  the 
salt  a  singleness  of  object  and  purpose. 
Burford  v.  Steele,  supra;  Russell  v.  Garrett 
75  Ala.  348;  Lehman  v.  Meyer,  67  Ala.  396; 
Hinds  V.  Hinds,  80  Ala.  225;  Handley  v. 
Hefiln,  84  Ala.  604,  4  South.  725. 

3.  Mrs.  B.  V.  WUllams,  wife  of  R.  G.  Wil- 
liams, was  not  a  necessary  party.  If  she 
owned  any  interest  in  the  lands,  she  con- 
veyed It  to  her  children,  who  are  made  par- 
ties to  the  suit  R.  G.  Williams  is  the  al- 
leged fraudulent  grantor,  and  not  she. 
Story,  Eq.  PI.  g§  231,  262,  570. 

4.  Mrs.  Fitzgerald  was  not  a  necessary 
party.  The  purpose  in  Joining  h^  was  not 
to  compel  her  to  foreclose  her  mortgage.  If 
she  had  one,  but  to  ascertain  If  she  had  any 
and  what  Interest  and  have  It  protected. 
The  complainants  as  creditors  of  an  alleged 
fraudulent  voluntary  conveyancer  do  not  as- 
sail her  mortgage  If  she  has  one,  but  the  pur- 
pose Is  to  ascertain  her  interest  In  any  part 
of  the  property  fraudulently  conveyed,  so  as 
to  reach  the  residuum. ,  If  she  has  any  In- 
teteat  she  may  disclose  It  and  have  It  pro- 
tected, or  If  she  has  none  she  may  disclaim. 
It  is  a  common  practice  to  make  parties  de- 
fendants to  bills,  who  are  supposed  to  have 
some  Interest  and  they  are  proper  parties, 
at  least 

5.  This  covers  all  the  grounds  of  demurrer 
Insisted  on  In  argument  by  defendants'  coun- 
sel, and  which  appear  necessary  for  us  to 
notice.  There  are  many  grounds  they  leave 
untouched,  with  tbe  italicized  suggestion,— 
"Eaeh  ground  of  demurrer  i*  intiated  on  and 
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it  not  waived."  It  would  hare  been  tedious 
for  them  to  ptirsue  the  dlscnaslon  of  these 
grounds,  and  we  deem  It  unnecessary  to  go 
further  than  they  did,  and  decline  to  under- 
take what  they  seemed  to  think  was  useless. 
Affirmed. 


C33  Fla.  <20) 

JACKSON  V.  STATE. 
(Supreme  Court  of  Florida.     May  22,  1894.) 

JUSTIOBS  OF  THE  PEACE— CRIMINAL  JCBISOICTIOlt. 

In  counties  where  there  are  criminal 
courts  of  record,  justices  of  the  peace  have,  in 
criminal  causes,  no  trial  jurisdiction,  as  dis- 
tinguished from  mere  power,  as  committing 
magistrates,  to  inquire  into  criminal  charges 
with  reference  to  the  detention  for  trial,  or  hnU 
or  discharge,  of  the  accused. 
(SyUabus  by  the  Court) 

Error  to  circuit  court,  Duval  county;  B. 
M.  Call,  Judge. 

Habeas  corpus  by  William  Jackson  against 
the  state  of  Florida.  Judgmoit  remanding 
petitioner,  and  be  brings  error.    Reversed. 

Jobn  B.  Hartrldge^  for  plaintiff  In  error. 

RAXBY,  C.  J.  Plalntifr  In  error  was  ar- 
rested on  a  charge  of  larceny,  and,  being  ar- 
raigned before  a  Justice  of  the  peace  of  Du- 
val county,  pleaded  guilty,  and  was  sen- 
tenced to  pay  a  flne  of  $10  and  costs  of 
court,  and,  in  defatdt  of  payment  to  be  con- 
fined in  the  county  JaQ,  at  hard  labor,  for  a 
term  of  60  days.  Being  In  custody  of  the 
sheriff  under  the  process  Issued  on  such  judg- 
ment, be  obtained  from  the  Judge  of  the 
fonrfh  Judicial  circuit  a  writ  of  habeas  cor- 
pus. 

There  is  In  Duval  county  a  criminal  court 
of  record,  established  under  section  24  of 
article  S  of  the  constitution;  and  the  ques- 
tion involved  here  is  whether  or  not,  in  coun- 
ties where  there  are  criminal  courts  of  rec- 
ord, Justices  of  the  peace  have  any  trial  ju- 
risdiction of  criminal  causes,  as  contradis- 
tinguished from  mere  power  to  inquire  into 
criminal  charges  with  reference  to  the  de- 
tention, ball,  or  discharge  of  the  accused. 
The  circuit  Judge  decided  in  fftvor  of  the  Ju- 
risdiction, and  remanded  the  petitioner. 

The  provisions  of  the  constitution  bearing 
upon  this  question  are  as  follows: 

"The  circuit  courts  shall  have  exclusive 
original  jurisdiction  *  *  *  of  all  criminal 
cases  not  cognizable  by  inferior  courts. 
•  ♦  •  They  shall  have  final  appellate  Ju- 
risdiction in  •  •  •  all  criminal  cases  aris- 
ing in  the  county  court  or  before  the  coimty 
Judge,  of  all  misdemeanors  tried  in  criminal 
courts,  of  Judgments  or  sentences  of  any 
mayor's  court  and  of  all  cases  arising  before 
Justices  of  the  peace  in  counties  in  which 
thore  is  no  county  court"   Article  6,  fi  11. 

The  county  Judge  "shall  have  the  powa:  of 
a  committing  magistrate."    Article  5,  fi  17. 

"County  courts  •  •  •  shall  have  Juris- 
dfction  *  *  *  of  misdemeanors."  SectltHi 
18,  art  6.    County  courts,  it  may  be  re* 


marked,  can  exist  only  in  those  counties 
where  the  legislature  may  see  fit  to  create 
them.  Id.  art  6.  But  county  Judges  are 
provided  by  the  constitution,  indepoident  of 
legislative  discretion. 

"The  county  commissioners  of  each  county 
shall  divide  it  into  as  many  Justice  districts, 
not  lees  than  two,  as  they  may  deem  neces- 
sary. There  shall  be  elected  one  Justice  of 
the  peace  for  each  of  the  said  districts.  He 
shall  hold  his  office  for  four  years."  Article 
5,  i  21.  "In  each  county  where  there  is  no 
county  court  as  prpvided  in  section  18  of  this 
article,  the' Justices  of  the  peace  shall  have 
Jurisdiction  *  *  *  in  such  criminal  cases, 
except  felonies,  as  may  be  prescribed  by 
law;  and  in  counties  where  county  courts 
are  established,  as  provided  for  in  section  18 
of  this  article,  every  Justice  of  the  peace 

*  *  *  shall  have  power  to  Issue  process 
for  the  arrest  of  persons  charged  wltb  crime, 
and  to  make  the  same  returnable  before 
himself  or  the  county  Judge  for  examination, 
discharge,  commitment  or  ball  of  the  ac- 
cused. *  *  *  Appeals  from  Justices  of  the 
peace  courts  to  circuit  courts  in  criminal 
cases  shall  be  tried  de  novo  nuAw  such  reg- 
nlatioas  as  the  legislature  may  prescribe." 
Article  6,  <  22. 

"There  shall  be  established  in  the  county 
of  Escambia,  and  upon  application  of  a  ma- 
jority of  the  registered  voters,  in  such  other 
counties  as  the  legislature  may  deem  ex- 
pedient a  criminal  court  of  record,  and  there 
shall  be  one  Judge  for  each  of  said  courts. 

•  ♦  ♦ "  Article  5,  fi  24.  "The  said  courts 
shall  have  Jurisdiction  of  all  criminal  cases 
not  capital  which  shall  arise  in  said  counties 
respectively."  Section  25.  "All  offenses 
triable  In  said  court  shall  be  prosecuted  up- 
on Information  under  oath  to  be  filed  by  the 
prosecuting  attorney,  but  the  grand  Jury  of 
the  circuit  court  for  the  county  in  whidi 
said  court  is  held  may  Indict  for  offenses 
triable  in  the  criminal  court  Upon  the  find- 
ing of  such  indlctmeat  the  circuit  Judge 
shaQ  commit  or  bail  the  accused  for  trial  in 
the  criminal  court  which  trial  shall  be  upon 
Information."  Sectlem  28.  "The  county 
courts  in  counties  where  such  criminal 
courts  are  established  shall  have  no  crim- 
inal Jurisdiction  and  no  prosecuting  attor- 
ney." Section  29.  Other  sections  make 
provisions  not  necessary  to  be  noticed.  Ar^ 
tide  5,  H  26,  27,  30,  31,  32. 

Our  conclusion  is  that.  In  criminal  causes. 
Justices  of  the  peace  have  no  trial  Jurisdic- 
tion, efs  distinguished  from  mere  examining 
Jurisdiction,  In  counties  where  there  Is  a 
criminal  court  of  record,  as  there  is  In  Duval 
county.  It  Is  true  that  section  22  of  article 
5,  supra,  provides  that  they  shall  have,  in 
each  county  where  there  is  no  county  court 
undo:  section  18,  Jurisdiction  in  snch  crim- 
inal cases,  except  felonies,  as  may  be  pre- 
scribed by  law,  and,  In  any  county  where 
there  is  such  county  court,  only  an  examin- 
ing Jurlsdietlon;  but  In  our  Judgment  tliis 
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Is  not  conclusive  of  the  question.  It  Is  clear 
that  a  criminal  court  of  record  was  Int^ided 
to  have  <^iginal  Jurisdiction  of  all  criminal 
cases,  not  capital,  arising  In  tlie  county 
whore  it  may  be  established;  a  Jurisdiction 
coextensive  as  to  territory  vltb  that  of  the 
county  court,  and  much  more  liberal  as  to 
tbe  character  of  offenses,  yet  including  also 
all  those  cognizable  by  the  county  court. 
This  original  Jurisdiction  is  subject  to  the 
appellate  Jurisdiction  of  the  circuit  court 
in  cases  of  mlsdemeancn:  (section  11,  art.  5), 
and  to  that  of  the  supreme  court  in  cases  of 
felony  (section  5,  Id.).  In  tbe  nature  of 
things,  it  is  not  probable  that  the  convention 
or  the  people  would  have  given  Justices  of 
the  peace  even  a  limited  concurrent  trial  Jn- 
rlsdiction  with  a  purely  criminal  court  spe- 
cially established  for  the  purpose  of  trying 
all  the  offenses,  not  capital,  committed  in  tbe 
county;  and  particularly  so  when,  by  section 
29,  c(Macurrent  Jurisdiction  has  been  denied 
even  to  county  courts.  Still,  this  could  not 
be  relied  on  to  control  an  otherwise  clear 
Import  of  a  constitution.  However,  we  see 
that,  wherever  there  is  a  criminal  court  of 
record,  all  offenses  "triable"  in  said  court- 
that  is,  all  offenses  of  which  such  court  has 
Jurisdiction— "shall  be  prosecuted  upon  In- 
formation under  oath  to  be  filed  by  tbe  prose- 
cuting attorney,"  and  that,  although  the 
grand  Jury  may  indict  for  offenses  triable  in 
such  court,  the  trial  has  to  be  upon  informa- 
tion. The  constitution  clearly  means  that, 
wherever  there  is  a  county  criminal  court, 
no  offense,  not  capital,  committed  In  the 
county,  shall  be  tried  in  any  other  manner. 
Its  purpose  in  providing  the  court,  and  mak- 
ing this  declaration,  was  that  wherever  the 
legislature,  acting,  as  it  is  their  duty  to  do, 
iqpon  an  application  by  a  majority  of  the 
voters  of  a  county,  should  establish  a  crim- 
inal court  of  record,  such  court  should  have 
the  exclusive  Jurisdiction  to  try  all  offenses 
not  capital,  committed  in  the  county.  Wher- 
ever there  is  such  a  court  the  organic  law 
gives  to  any  person  charged  with  such  an 
offense  the  right  to  be  tried  in  it  under  the 
forms  and  safeguards  indicated.  That  this 
court  seems  to  have  been  overlooked  in  fram- 
ing section  22,  supra,  does  not  change  the 
effect  of  the  provisions  as  to  it  specially  /e- 
ferred  to. 

We  see  that,  whenever  there  may  be  both 
a  coimty  court  and  a  criminal  court  of  rec- 
ord in  a  comity,  the  fonn^  court  has  no 
criminal  Jurisdiction.  Still,  it  is  apparent 
that,  under  these  circumstances,  Justices  of 
the  peace  would  have  no  trial  Jurisdiction  in 
criminal  cases,  but  all  such  Jurisdiction,  In 
cases  not  capital,  would  be  vested  in  the 
criminal  court;  it  being  tbe  intent  that  this 
court  shall  have  the  entire  original  trial  Ju- 
risdiction, exclusive  of  all  other  courts,  in 
such  cases.  It  is  therefore  plain  that  the  In- 
tent of  tbe  convention  and  tbe  people  was 
that  the  criminal  court  of  record  should, 
^here  there  was  a  county,  court,  not  only 


supply  its  place  In  the  exercise  of  original 
Jurisdiction  in  criminal  cases,  but  have  an 
increased  original  Jurisdiction;  and  it  Is  not 
natural  to  suppose  that  it  should  supplant 
Justices  of  the  peace  of  any  trial  Jurisdic- 
tion in  criminal  cases  where  there  is  a  coun- 
ty court  in  the  same  county,  and  not  do  so 
where  there  is  not  one.  Taking  into  view 
all  the  provisions  of  the  constitution  bearing 
upon  the  question,  we  are  satisfied  that  its 
purpose  and  effect  were  that  the  original  Ju- 
risdiction of  the  criminal  court  of  record 
should  be  exclnsive,  and  that,  whesre  there 
is  such  a  court,  Justices  of  the  peace  have  no 
trial  Jurisdiction  in  criminal  causes.  The 
Justice  of  the  peace  was  without  Jurisdic- 
tion In  the  promises,  and  his  proceedings  are 
void.  The  plea  of  guilty  entered  by  the  ac- 
cused could  not  confa  Jurisdiction  withheld 
by  the  people. 

The  cause  will  be  remanded,  with  direc- 
tions that  the  Judgment  of  the  circuit  court 
be  reversed,  and  a  judgment  entered  dis- 
charging the  petitioner,  William  Jackson, 
from  further  detention  under  such  Judgment 
and  commitment  of  the  justice  of  the  peaces 


(IS  Fla.  618) 
STEPHENS  et  al.  v.  HALM. 
(Supreme  Oourt  of  Florida.    May  15,  1894.) 

Bill  of  Exceptions — Settlemknt  after  Term — 

OKDEii  Allovino  Time  —  Motion  to  Btbike— 

Pesdiso  Motion  roR  New  Trial. 

Where  an  order  allowing  time  beyond 
the  term  of  the  court  for  settling  a  bill  ot  ex- 
ceptiona  has  not  been  entered  in  the  minntes 
of  the  court,  as  required  by  circuit  court  law 
rule  97,  and  it  is  apparent  from  the  bill  of  ex- 
ceptions that  such  an  order  was  made,  and  tbe 
biU  settled,  within  the  time  allowed,  a  motion 
to  strike  tbe  bill  from  the  transcript  will  be 
granted  ordinarily,  subject,  however,  to  the 
right  of  the  party  appellant  to  move  to  rein- 
state the  bill  on  haTing  procured,  within  a  rea- 
sonable time,  an  amendment;  but,  where  it  ap- 
pears that  a  motion  for  a  new  trial  has  not 
been  disposed  of  by  the  trial  court,  the  motion 
to  strike  will  be  denied. 

(Syllabus  by  the  Court) 

Appeal  from  circuit  coart,  Marlon  county; 
J.  J.  Finley,  Judge. 

Action  by  S.  B.  W.  Stephois  and  others 
against  Mary  E.  Hale.  From  a  Judgment  fOr 
defendant,  plaintiffs  appeal.  On  motion  to 
strike  bill  of  exceptions.    Denied. 

S.  Y.  Finley  and  Horatio  Davis,  for  the 
motion.    John  Q.  Beardon,  opposed. 

RANET,  0.  J.  Appellee  moves  to  strike 
the  bill  of  exceptions  from  tbe  transcript,  the 
ground  on  the  motion  being  that  the  bill  of 
exceptions  was  not  made  and  signed  during 
the  term  of  the  circuit  court  at  which  the 
trial  was  had,  and  no  order  extending  the 
time  for  making  up  and  presenting  the  bill 
of  exceptions  was  entered  in  the  minutes  ot 
the  court  at  such  term.  The  bill  was  not 
made  up  and  signed  during  the  term,  and 
there  is  no  pretense  that  the  order  has  evor 
been  entered  In  the  minutes,  either  at  such 
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term  or  sabeequently  nunc  pro  tunc.  Glrcalt 
Court  Law  Rule  97;  Temple  T.  Immigration 
Co.,  23  Fla.  59,  1  South.  333.  It  Is  apparent 
from  the  bill  of  exceptions  that  an  order  ex- 
tending the  time  for  settling  the  bill  was 
made,  and  that  the  bill  was  actually  made 
up  and  signed  within  the  time  allowed,  and, 
but  for  circumstances  to  be  noticed,  we 
should,  as  in  the  case  cited,  grant  the  mo- 
tion, subject  to  the  right  of  the  api>ellants  to 
moye  to  reinstate  the  bill  on  having  pro- 
cored,  within  a  reasonable  time,  an  amend- 
ment nunc  pro  tunc  of  the  minutes  or  record 
of  the  proceedings  of  the  circuit  court.  The 
circumstances  referred  to  are  that  the  certi- 
fied copy  of  the  entries  appearing  in  the 
minutes  of  the  circuit  court,  which  is  pre- 
sented by  the  movant  in  support  of  his  mo- 
tion, and  was  served  on  appellants'  counsel 
with  the  notice  of  such  motion,  and  is  not 
denied  to  be  correct,  not  only  shows,  by  the 
absence  of  the  order  referred  to,  that  no  such 
order  has  been  entered  on  the  minutes,  but 
it  also  shows  that  the  motion  for  a  new  trial 
has  never  been  disposed  of.  If  It  was  not  dis- 
posed of,  the  case  is  not  properly  here  on  ap- 
peal, but  remains  in  the  trial  court  for  a  dis- 
position of  the  motion,  and  the  proper  mo- 
tion would  be  to  diamlsa  the  appeal.  It  ia 
apparait,  however,  from  the  bill  of  excej)- 
tlons,  which  Is  indorsed  by  counsel  for  all 
parties  as  having  been  agreed  upon,  that 
such  motion  was  in  fact  denied.  It  seems, 
then,  that  both  the  appellee  and  the  appel- 
lants are  much  Interested  in  having  the  min- 
utes of  the  court  amended  so  as  to  speak  the 
tmth.  As  the  record  stands,  a  motion  to 
dismiss  would  be  the  only  proper  motion  for 
the  appellee  to  make^  however  delaying  its 
effect  would  be  on  the  final  disposition  of 
the  cause  in  this  court  in  case  either  of 
amendments  nunc  pro  tunc,  or  a  subsequent 
disposition  of  the  motion  for  a  new  trial  (if 
the  same  was  not  in  fact  disposed  of),  and 
the  bringing  of  the  cause  here  again  by  prop- 
er appellate  procedure  The  motion  la  de- 
nied. 


08  FU.  «17) 

OLABKB  et  al.  t.  SOUTHERN  EXP.  CO. 
(Supreme  Court  of  Florida.     May  8,  18M.) 
Abandormbnt  o»  Aepsiv. 
Where  there  has  been  an  entire  failure 
of  counsel  for  plaintiff  in  error  to  file  any  brief 
or  argue  the  errors  assiened  in  the  appellate 
court,  they  will  be  considered  as  totally  aban- 
doned, and  the  judgment  affirmed. 
(Syllabus  by  the  Court) 

Error  to  circuit  court,  Marion  county; 
Jesse  J.  Finley,  Judge. 

Action  by  Marion  (3Iarke  and  James  O. 
Clarke  agfdnst  the  Southern  Express  Com- 
pany. Judgment  for  defendant,  and  plain- 
tiffs bring  error.   AfiSrmed. 

John  E.  Hartridge,  for  defendant  In  error. 

MABRT,  J.  In  April,  1885.  plaintiffs  In 
eeroe  sued  defendant  in  error  in  the  Maricm 


county  circuit  court,  and  a  trial  of  the  cause 
at  the  spring  term,  1889,  restilted  in  a  ver- 
dict and  judgment  for  the  defendant  A 
writ  of  error  was  taken  from  the  judgment 
to  this  court,  the  transcript  being  filed  June 
14,  1880,  and  the  assignment  of  errors  filed 
January  30,  1890.  On  Jane  10,  1800,  the 
cause  was  submitted  to  the  court  on  brief 
of  counsel  for  defendant  in  error,  without 
prejudice  to  the  right  of  counsel  for  plaln- 
tiffs  in  error  to  be  heard  during  a  subsequent 
day  of  that  term  of  the  court 

There  has  been  an  entire  failure  of  counsel 
for  plaintiffs  In  error  to  file  any  brief  or 
argue  this  cause  before  the  court,  and  the 
errors  assigned  must  be  considered  as  to- 
tally abandoned.  This  court  has  repeatedly 
held  that  errors  assigned,  and  not  argued 
here,  will  be  treated  as  abandoned,  and  not 
considered. 

Therefore,  the  judgment  of  this  court  Is 
that  the  judgment  appealed  from  be  af- 
firmed, and  an  order  will  be  entered  accord. 
ingly. 


dt  la.  M8> 
WOODWARD  T.  STATE. 
(Supreme  Court  of  Florida.    April  10,  1894) 
JoRT  List—  Selection  of  Qband  Jubt— Nonos 
OF  Dbawino — Blsotion  of  Forsxak  — Pi,«*.  ijt 
Abatement. 

1.  Pleas  in  abatement  setting  up  mere  ir- 
regularities  in  the  drawing  and  summoning  of 
juries  are  not  looked  upon  with  favor  by  the 
courts,  and  the  greatest  lej;al  accuracy  and 
precision  are  required  in  their  allegations,  and 
they  must  be  free  from  uncertainty  and  am- 
biguity. 

2.  The  second  section  of  chapter  4016, 
Acts  1891  (Rev.  St  p.  960),  contemplated  an- 
nual selections  of  Jury  lists  by  the  county  com- 
missioners; and,  where  it  is  shown  that  a  list 
of  persons  to  serve  as  jurors  had  been  select- 
ed by  said  commissioners  for  the  year,  the  pre- 
sumption is,  in  the  absence  of  sufficient  show- 
ing to  the  contrary,  that  the  list  was  selected 
at  a  meeting  held  the  first  week  in  January 
of  that  year.  The  proviso  in  sidd  section  in 
reference  to  selecting  a  jury  list  in  counties 
where  criminal  courts  of  record  exist  contem- 
plated the  existence  of  such  courts  at  the  time 
of  the  annual  selection  of  the  jury  lists  by  the 
commissioners,  and  the  creation  of  a  criminal 
court  of  record  In  a  county  after  the  selection 
of  such  a  list  for  that  county  will  not  affect  the 
list  already  made,  nor  will  it  affect  the  official 
action  of  the  commissioners  in  reference  to  se- 
lecting a  jury  list  until  the  time  arrives  for  the 
annual  selection  for  the  succeeding  year. 

3.  The  provision  in  section  2804,  Rev.  St, 
that,  "in  counties  wherein  criminal  conrts  of 
record  are  established,  no  grand  jury  shall  l>e 
summoned  to  attend  at  any  term  of  the  cir- 
cuit court,  unless  the  circuit  judge  shall  file 
with  the  derk  a  written  order  directing  a  grand 
jury  to  be  summoned,"  was  not  intended  to 
limit  or  regulate  the  power  of  the  court,  in  term 
time,  to  direct  the  summoning  of  a  grand  jury 
where  none  had  been  ordered  and  summoned 
for  the  term;  and  a  plea  in  abatement  alleging 
that  the  indictment  against  the  accused  was 
foand  by  an  illegal  grand  jury,  because  no 
written  order  was  filed  by  the  drcuit  judge 
with  the  clerk,  directing  that  a  grand  jury  be 
summoned  to  attend  and  serve  at  said  term  of 
court,  is  defective,  as  it  does  not  exclude  the 
presumption  that  the  indictment  was  present- 
ed by  a  legally  constituted  grand  jnxy,  or  that 
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the  conrt  did  not.  In  term  time,  legally  organize 
the  jmry  that  presented  the  indictment. 

4.  The  notice  provided  in  section  4,  c.  4015, 
Acts  1891,  for  drawing  jurors,  is  material,  and 
the  drawing  of  a  jury  without  giving  such  no- 
tice would  be  irregular. 

5.  An  issue  made  on  a  plea  in  abatement 
setting  up  that  the  notice  of  the  drawing  of 
jurors  required  in  section  4,  c.  4015,  had  not 
been  given,  is  one  of  fact  to  be  tried  by  a  jury, 
and  a  refusal  to  submit  such  an  issue  to  a  jury, 
and  the  disposition  of  it  by  the  judge,  will  he 
error. 

6.  To  an  allegation,  in  a  plea  in  abatement, 
that  the  grand  jury  did  not  select  one  of  its 
members  as  a  foreman,  the  state  replied  that 
the  grand  jury  did  select  one  of  its  members 
(naming  him)  as  foreman,  as  shown  by  the 
records  of  the  court.  Held,  that  an  issue  ten- 
dered on  the  replication  presented  an  issue 
to  be  tried  by  the  court  on  the  inspection  of 
the  record,  and  not  one  to  be  submitted  to  a 
Jury. 

7.  Where  the  record  shows  that  the  req- 
uisite jurors  to  form  a  ^rand  jury  have  been 
sworn  touching  their  qualifications  as  such,  and 
found  qualified,  and  then,  without  taking  the 
oath  prescribed  for  grand  jnrors,  retired  under 
charge  of  an  officer  of  the  court,  and  selected 
one  of  their  number  (naming  him)  as  foreman', 
after  which  they  reported  to  the  court  the 
name  of  the  juror  so  elected  as  foreman,  and 
he  was  recognized  by  the  grand  jury  and 
court  as  foreman  during  the  term  and  acted 
as  such,  this  will  amount  to  a  ratification  of 
the  election  of  such  foreman,  if  it  be  that  the 
foreman  shonld  be  selected  after  the  jury  la 
sworn. 

8.  A  witness  cannot,  on  cross-examination, 
be  interrogated  as  to  facts  and  drcnmstances 
not  connected  with  the  matters  stated  on  the 
direct  examination,  but  the  rule  permits,  on  the 
cross-examination,  an  inquiry  into  all  the  facts 
and  circumstances  connected  with  the  matters 
hrought  out  in  the  examination  In  chief. 

(Syllabus  by  the  CJoort.) 

Error  to  circuit  court,  Hillsborough  county; 
Barron  PblUlps,  Judge. 

William  Woodward  was  conTicted  of  mur- 
der in  the  first  degree,  and  brings  error. 
Reversed. 

J.  B.  Wall  and  Palmer  W.  Smith,  for  plain- 
tiff in  error.  William  B.  Lamar,  Atty.  Qen^ 
for  tbe  Stat& 


MABRT,  J.  The  idaintUT  in  error  was 
indicted  on  the  10th  day  of  May,  A.  D.  1893, 
during  a  term  of  the  circuit  court  for  Hills- 
borough county,  for  the  murder  of  Samud 
Kelly,  and  was  convicted,  on  the  15th  day 
of  the  same  month,  of  murder  in  the  first 
degree,  as  cliarged  In  the  Indictment  Be- 
fore arraignment  and  trial,  defendant  filed 
a  plea  in  abatement  and  it  appears  that 
after  a  demurrer  on  the  part  of  tbe  state  had 
been  sustained  as  to  a  part,  and  overruled 
as  to  tbe  remainder,  of  this  plea,  defendant 
asked  leave  to  withdraw  the  plea  filed,  and 
to  interpose  an  amended  plea  In  abatement 
then  presented,  which  was  granted  on  con- 
dition that  the  demurrer  to  the  plea  with- 
drawn, and  tbe  ruling  of  the  court  thereon, 
should  apply  to  the  amended  plea.  The  con- 
dition of  the  record  as  to  tbe  plea  in  atxite- 
ment  is  that  tbe  defendant  filed  such  plea, 
alleging  that  the  indictment  returned  against 
bim  was  found  by  an  Illegally  oonstitated 


grand  Jury,  as  follows:  That  the  board  of 
county  commissioners  for  Hillsborough  county 
did  not  make  out  a  list  of  not  less  than  475, 
nor  more  than  500,  names  of  registered  vot- 
ers who  had  paid  their  last  assessed  capita- 
tion tax,  to  sarve  as  jurors,  and  cause  such 
list  to  be  signed  by  the  chairman  of  said 
board,  and  forthwith  delivered  to  tbe  clerk 
of  said  court  prior  to  the  finding  and  return 
of  the  indictment  against  defendant;  that 
said  clerk  did  not,  at  least  16  days  before  the 
sitting  of  the  said  term  of  court  draw  from 
any  box  containing  not  less  than  475,  nor 
more  than  500,  names  of  registered  voters, 
or  supposed  registered  voters,  the  names  of 
12  persons  to  serve  as  grand  jurors  at  said 
term  of  court;  that  tbe  time  and  place  of 
drawing  the  names  of  12  persons  to  serve 
as  grand  jurors  for  said  term  of  court  were 
not  advertised  by  written  notices  posted  in 
three  public  places  in  said  county  ten  days 
before  the  day  on  which  the  names  of  such 
persons  were  drawn  from  a  box  by  the  clerk 
of  said  court;  that  said  grand  jury  did  not 
select  one  of  their  number  to  be  and  to 
act  as  foreman  of  said  jury;  and  that  no 
written  order  was  filed  by  the  circuit  judge 
with  the  clerk  of  the  court,  directing  that  a 
grand  jury  be  summoned  to  attend  and  serve 
at  said  term  of  court.  A  demurrer  filed  by 
the  state  was  sustained,  as  we  understand 
the  record,  to  all  tbe  grounds  of  the  plea 
except  as  to  the  allegations  in  reference  to 
the  notice  of  drawing  the  grand  Jury,  and 
that  the  grand  Jury  did  nob  elect  a  foreman, 
and  as  to  these  the  demurrer  was  overruled. 
The  state  then  filed  a  replication  alleging 
that  notice  of  the  drawing  of  the  grand  jury 
that  presented  the  indictment  against  the 
defendant  was  given  by  posting  written 
notices  in  three  public  places  in  Hillsborough 
county  ten  days  before  the  17th  day  of  April, 
1893,  when  said  Jury  was  publicly  drawn 
in  tbe  courthouse  in  said  county,  and  that 
tbe  grand  Jury  did  elect  one  of  their  number, 
to  wit  Henry  H  Scarlett  as  foreman  of  the 
Jury,  "as  shown  by  the  records  of  this  court" 
The  defendant  moved  to  strike  out  the  words 
In  quotation  marlu,  and  this  motion  was 
overruled.  Defendant  Joined  issue  upon  the 
replication,  and  demanded  a  trial  of  the  same 
by  Jury,  bat  the  conrt  declined  to  call  a  Jury, 
and,  upon  hearing,  overruled  tbe  plea  in 
abatement  The  rulings  of  the  conrt  sus- 
taining the  demurrer  to  tbe  extent  men- 
tioned, refusing  to  strike  out  the  quoted 
words  in  the  replication,  declining  to  sub- 
mit the  issues  to  a  Jury,  and  overruling  the 
plea  in  abatement  are  assigned  as  arora. 

The  case  was  tried  before  the  act  of  1893, 
c.  4122,  became  law.  By  tbe  second  sec- 
tion of  the  act  of  1891,  c.  4015,  the  boards 
of  county  commissioners  of  the  several  coun- 
ties of  the  state  were  directed,  at  meetings 
to  t>e  held  tbe  first  week  in  January  6t  each 
year,  or  as  soon  thereafter  as  practicable, 
to  select  from  the  bst  of  registered  voters 
who  bad  paid  their  last  assessed  capitation 
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tax  In  their  respectlTe  counties  a  list  of  not 
less  than  290,  nor  more  than  310,  parsons 
properly  qnallfied  to  serve  as  Jurors,  and  pos- 
sessing certain,  qualifications  mentioned  in 
the  act,  and  which  lists  shall  be  signed  by 
the  chairman  of  such  boards,  and  forthwith 
deUvered  to  the  clerk,  and  by  him  recorded 
in  the  minutes  of  the  board.  The  following 
provisos  are  added:  "Provided,  however, 
that  In  counties  where  coimty  criminal 
courts  now  exist  or  may  hereafter  be  estab- 
lished, the  county  commissioners  of  said 
counties  shall  make  out  a  list  of  not  less  than 
four  hundred  and  seventy-five  (475),  nor 
more  than  five  hundred  (500),  names  of  reg- 
i8ta:«d  voters,  who  have  paid  their  last  as^ 
sessed  capltatlcm  tax,  to  serve  as  Jurors; 
provided,  that  If  In  any  of  the  counties  of  the 
state  the  county  commissioners  shall  not  be 
able  to  select  the  number  required  by  this 
section,  they  shall  be  authorized  to  select  a 
less  number,  to  be  the  highest  nimiber  pos- 
sible." On  the  10th  day  of  AprU,  1893,  the 
act  creating  the  criminal  court  of  record  for 
Hillsborough  county  went  Into  effect;  and 
It  Is  contended  by  counsel  for  plaintiff  in 
error  that,  altex  this  date^  the  box  from 
which  the  Jurors  were  drawn  should  have 
contained  not  less  than  .475,  nor  more  than 
500,  names.  It  is  not  stated  in  the  plea  be- 
fore us  that  the  county  commissioners  for 
Hillsborough  county  did  not,  prior  to  the 
passage  of  the  act  creating  the  criminal 
court  of  record  for  that  county,  select  the  list 
of  Jurors,  as  required  by  the  act  of  1891, 
and  the  legal  presumption  Is  that  they  bad 
done  so.  They  were  directed  to  perform 
this  duiy  at  the  meeting  to  be  held  the  first 
week  in  January,  or  as  soon  thereafter  as 
practicable,  and  the  presumption  Is  that  they 
performed  their  duty.  The  statute  of  1891  con- 
templated annual  selections  of  Jury  lists  on  the 
part  of  the  county  commissioners,  and  in 
making  a  list  for  any  year  they  were, 
of  course,  governed  by  the  law  in  force  at 
the  time  of  selection.  The  proviso  in  ref- 
erence to  selecting  a  Jury  list  In  counties 
where  criminal  courts  of  record  exist  contem- 
plated that  such  conrts  existed,  or  had  been 
estaUlstaed,  at  the  time  of  the  annual  se- 
lection of  such  list  by  the  commissioners. 
The  creation  of  a  criminal  court  of  record 
in  any  county  after  the  selection  of  a  Jury 
list  for  the  year  would  not  affect  that  list, 
nor  would  it  affect  the  official  action  of  the 
commissioners  until  the  time  arrived  for 
the  selection  of  a  Jury  list  for  the  succeed- 
ing year.  This  being  the  case,  it  becomes 
apparmt  that  the  first  and  second  grounds 
of  the  plea  are  bad.  and  the  action  of  the 
court  In  sustaining  the  demurrer  as  to  them 
was  proper.  These  grounds  of  the  plea  are 
faulty  in  otbec  respects.  While  it  is  al- 
leged that  the  county  commissioners  did 
not  sdiect  a  list  of  Jiirors  of  not  less  than 
473,  nor  more  than  600,  names,  and  that  the 
derk  of  the  circuit  court  did  not,  15  days  be- 
fore the  sitting  of  the  court,  draw  from  a  box 


containing  such  number  of  names  12  persons 
to  serve  as  grand  Jurors,  it  Is  not  shown  how 
the  action  of  the  commissioners  and  the  clerk 
in  the  particulars  mentioned  affected  the 
Indictment  returned  against  defendant.  It 
is  not  alleged  that  the  indictment  was  found 
by  a  grand  Jury  drawn  from  an  illegal  list 
or  box,  or  that  said  grand  Jury  was  drawn 
from  any  box.  In  the  event  a  grand  Jury  has 
not  been  properly  drawn  or  summoned  to 
attend  a  term  of  court,  the  Judge  has  the 
power,  in  term,  to  have  a  Jury  drawn,  or  to 
direct  the  summoning  of  one  from  the  body 
of  the  county  at  large.  The  greatest  ac- 
curacy and  precision  are  required  in  pleas  in 
abatement  setting  up  irregularities  In  the  se- 
lection or  drawing  of  Jurors,  and  such  pleas 
must  be  free  from  uncertainty  and  am- 
biguity. Reeves  v.  State,  29  Fla.  527,  10 
South.  901. 

Section  2804,  Rev.  St,  provides  that,  "in 
counties  wherein  criminal  courts  of  record 
are  established,  no  grand  Jury  shall  be  sum- 
moned to  attend  at  any  term  of  the  circuit 
court,  unless  the  circuit  Judge  shall  file  with 
the  derk  a  written  order  directing  a  grand 
Jury  to  be  summoned."  The  last  ground  of 
the  plea  to  which  the  demurrer  was  sustain- 
ed alleges  that  no  such  order  was  filed  with 
the  clerk,  directing  that  a  grand  Jm-y  be 
summoned  to  attend  and  serve  at  the  term 
of  the  court  when  defendant  was  indicted. 
When  a  criminal  court  of  record  is  estab- 
lished in  a  county,  the  circuit  court  ceases 
to  exercise  original  Jurisdiction  In  criminal 
cases  arising  therein,  except  capital  offteses; 
and,  when  no  such  offense  has  been  commit- 
ted In  the  county  since  the  preceding  term 
of  the  circuit  court,  the  necessity  for  a  grand 
Jury  may  not  exist  The  purpose  of  this 
statute  Is  to  save  the  expense  attending  the 
summoning  of  a  grEind  Jury  at  a  term  of  the 
circuit  court  in  counties  where  criminal 
courts  of  record  exist  when  none  is  needed. 
The  criminal  court  of  record  for  Hlllsbc^- 
ough  county  was  established  on  the  10th  day 
of  AprU,  1898,  and  the  spring  term  of  the 
circuit  court  for  that  county  convened,  oa 
the  8th  day  of  May  following.  The  third  sec- 
tion of  the  act  of  1891,  c.  4015,  provides  that 
"at  least  fifteen  days  before  the  sitting  of 
any  regular  term  of  the  circuit  court  at 
which  a  Jury  shall  be  required,  the  cleric  of 
the  court  In  the  presence  of  the  county 
Judge,  or  in  his  absence  a  Justice  of  the 
peace  of  the  cotmty,  and  the  sheriff  or  a  dep- 
uty sheriff  of  the  county,  shall  proceed  to 
draw  from  the  box  the  names  of  twelve  per- 
sons to  serve  as  grand  Jurws  at  such  court" 
The  plea  does  not  allege  that  the  grand  Jury 
for  the  spring  term,  1693,  of  the  drcuit  court 
for  Hillsborough  county,  was  not  drawn  and 
summoned  before  the  criminal  court  of  rec- 
ord tor  the  county  was  established;  further- 
more, it  was  not  Intended  by  section  2804  of 
the  Revised  Statutes,  directing  a  written  or- 
der to  be  filed  with  the  clerk  for  the  sum- 
moning of  a  grand  Jury,  to  limit  or  regulate 
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the  power  of  the  court  In  term  time  in  refer- 
ence to  the  organizati(Mi  of  juries.  When  the 
court  meets  In  Beaslon,  if  It  should  be  ascer- 
tained that  no  grand  Jury  had  been  properly 
draira  or  sfommoned,  one  can  then  be  order- 
ed, in  accordance  with  statutes  on  the  sub- 
ject, and  the  order  recorded  upon  the  min- 
utes of  the  court  The  plea  alleges  that  no 
written  <Hrder  of  the  Judge  was  filed  with  the 
clerk,  directing  that  a  grand  jury  be  sum- 
m<med  to  attend  and  serve  at  the  term  of 
court  whoa  defendant  was  Indicted.  The 
plea  does  not  exclude  the  presumption  that 
the  indictment  was  presented  by  a  legally 
constituted  grand  Jury.  State  v.  Brooks,  9 
Ala.  9.  It  does  not  allege  that  the  grand 
Jury  that  presented  the  Indictment  was 
drawn  and  summoned  afto:  the  creation  of 
the  criminal  court  of  record  for  Hillsborough 
county,  when  it  became  the  duty  of  the  cir- 
cuit Judge  to  file  the  order  for  the  summon- 
ing of  the  jury,  or  that  the  court  did  not 
properly,  in  term  time,  make  all  necessary 
ord»8  in  reference  to  the  organization  of 
said  jury.  Pleas  in  abatement  setting  up 
mere  Irregularities  in  the  drawing  and  sum- 
moning of  juries  are  not  looked  upoa  with 
much  favor  by  the  courts,  and  strict  rules 
of  pleading  are  enforced  as  to  them.  The 
coort  did  not  err  in  sustaining  the  demurrer 
to  this  ground. 

The  demurrer  was  overruled  as  to  the  oth- 
er two  grounds  of  the  plea,  and  the  Issues 
joined  on  them  were  disposed  of  by  the 
court  The  first  of  these  grounds  alleges 
that  the  time  and  place  of  drawing  the 
names  of  12  pet  sons  to  serve  as  grand  jurors 
tor  the  term  of  court  when  defendant  was 
Indicted  were  not  advertised  by  written  no- 
tices posted  in  three  public  places  In  said 
county  for  ten  days  before  the  day  when  the 
names  of  such  persons  were  drawn  from  a 
box  by  the  clerk  of  said  court  From  what 
has  already  been  said.  It  becomes  apparent 
that  this  ground  of  the  plea  is  also  faulty, 
and  the  demurrer  should  have  been  sustain- 
ed as  to  it  It  simply  alleges  that  there  was 
no  advertisement  of  the  time  and  place  of 
the  drawing  of  the  names  of  12  persons  from 
a  box  by  the  clerk  to  serve  as  grand  jurors 
for  the  tenn  of  the  court,  but  how  this  af- 
fected the  indictment  returned  against  the 
defendant  is  not  shown.  The  court,  how- 
ever, overruled  the  demurrer,  and  the  state 
attorney  replied  that  notice  of  the  drawing 
of  the  grand  jury  that  found  the  indictment 
against  the  accused  was  given  by  posting 
written  notices  in  three  public  places  in  the 
county  ten  days  before  the  17th  day  of  April, 
1883,  when  said  jury  was  publicly  drawn  in 
the  courthouse  of  said  county.  Issue  watf 
joined  on  this,  and,  on  trial  by  the  court, 
was  found  in  favor  of  the  state.  Accepting 
here,  as  was  done  by  the  court  below,  as  ah 
issue  tendered  on  the  pleas  and  rejdlcatlon 
thereto,  that  notice  of  the  drawing  of  the 
grand  jury  was  given  in  accordance  with 


the  provisions  of  the  act  of  1801,  we  must 
determine  whether  the  court  was  in  oror  in 
not  submitting  such  issue  to  a  jury  for  trlaL 
Our  view  of  the  statute  of  1891,  a  4016,  is 
that  the  notice  therein  provided  for  the 
drawing  of  the  grand  jury  required  is  mate- 
rial, and  that  a  jury  drawn  without  such  no- 
tice should  not  be  accepted  by  the  court  as 
a  pri^erly  drawn  grand  jury.  The  trial 
judge  in  the  case  before  us  regarded  such 
notice  as  essential,  and  required  an  issue  to 
be  made  up  involving  an  inquiry  into  the 
giving  of  such  notice.  This  issue  was  one 
of  fact  resting  in  pais,  and,  according  to  the 
long-established  rule  requiring  such  issues  to 
be  tried  by  a  Jury,  it  should  have  been  sub- 
mitted to  sudi  body  for  trial  The  court 
tries  questions  of  law,  and  the  Jury  passes 
upon  questions  of  fact,  and  this  rule  applies 
to  issues  on  pleas  in  abatement  as  well  as 
to  other  issues.  This  common-law  rule  has 
been  recognized  and  declared  by  statutory 
enactment  In  this  state.  Rev.  St  t  2904. 
The  defendant  tn  the  case  before  us  did  not 
i  waive  his  right  to  have  the  Jury  try  the  issue 
accepted  by  the  court,  but  insisted  on  It,  and 
the  refusal  of  the  court  to  so  submit  the  Issue, 
It  seems  to  us,  was  a  violaion  of  the  rule 
stated.  It  may  be  contended  that  the  giving 
of  the  notice  of  the  drawing  of  the  grand  jury 
under  the  circumstances  alleged  In  the  rep- 
lication cannot  constitute  the  basis  of  a  ma- 
terial Issue  In  this  case,  for  the  reason  that 
no  authority  existed  for  the  drawing  of  the 
Jury.  As  appeara  from  what  is  stated  In  the 
replication,  the  notice  of  the  drawing  of  the 
jury  In  question  was  posted  before  the  date 
when  the  criminal  court  of  record  for  Hills- 
borough county  was  established,  but  the 
drawing  of  the  jury  took  place  on  the  sixth 
day  after  the  one  on  which  the  court  had 
Its  existence.  The  replication  alleges  the 
drawing  of  the  Jury  on  the  17th  of  April, 
1893;  but  It  is  not  stated  that  any  order  of 
the  circuit  Judge  directing  the  summoning  of 
a  grand  Jury  was  filed  with  the  clerk  before 
the  drawing  occurred.  Where  the  clerk  Is 
directed  by  the  judge  in  vacation  to  summon 
a  grand  Jury  In  a  county  where  a  criminal 
court  of  record  exljts.  It  Is  contemplated 
that  the  order  shall  be  given  before  proceed- 
ings are  begun  by  the  officers  for  the  regu- 
lar drawing  of  jurors  for  a  term.  In  the 
present  case  It  must  be  assumed  that  no  or- 
der was  filed  with  the  derk  for  the  summon- 
ing of  a  grand  jury  before  the  notice  of  the 
drawing  was  given,  for  the  reason  that 
there  was  no  law  then  In  force  making  it  the 
duty  of  the  court  to  file  such  order.  The 
giving  of  the  notice  of  the  drawing  of  the 
jury,  at  the  time  It  was  given,  was  legal, 
and,  in  our  Judgment,  it  dispensed  with  the 
necessity  of  any  written  order  from  the 
judge  directing  the  drawing  to  take  place. 
At  all  events,  we  are  Impressed  with  the 
view  that  if  the' grand  jury  In  question  was 
drawn  after  proi)er  notice  under  the  circum- 
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stances  mentioned,  and  tbe  conrt  proceeded 
In  term  time  to  organize  the  grand  Jury  so 
drawn,  It  would  amount  to  a  Judicial  deter- 
mination of  tbe  necessity  of  tbe  presence  of 
a  grand  Jury  at  tbe  term.  The  result  is  that 
the  issue  presented  by  the  replication  to  tbe 
plea  was  material,  tendering  a  question  of 
fact  inrolying  the  regularity  of  tbe  drawing 
of  tbe  grand  jury  that  found  the  indictment 
against  defendant,  and  tbe  court  should  hare 
submitted  it  to  tbe  Jury  for  decision  und^ 
proper  instructions. 

The  other  ground  of  the  plea  upon  which 
an  issue  was  made  and  tried  by  tbe  court  is 
that  the  grand  Jury  did  not  select  one  of  its 
members  as  foreman  of  that  body.  The  state 
attorney  replied  that  the  grand  Jury  did  se- 
lect one  of  Its  members,  to  wit,  Henry  H. 
Scarlett,  as  foreman,  as  shown  by  the  rec- 
ords of  the  court  Tbe  motion  to  strike  out 
the  last  paragraph  of  tbe  replication  was 
properly  overruled.  Defendant  had  the  right 
to  test  tbe  legal  sufficiency  of  the  replication 
by  demurrer,  but  be  had  no  right  to  have  tbe 
court  strike  out  a  clause  in  it,  and  leave  the 
remainder  as  a  pleading.  The  Issue  tender- 
ed on  the  replication  is  that  Henry  H.  Scar- 
lett, a  member  of  the  grand  Jury,  was  elect- 
ed as  its  foreman,  as  shown  by  the  records 
of  tbe  court;  and  this  presented  an  issue  to 
be  tried  by  the  court  on  an  Inspection  of  the 
record,  and  not  one  to  be  submitted  to  a 
Jury.  Chase  t.  State,  46  Hiss.  083;  Atkins 
y.  State,  16  Ark.  568.  Considering  the  issue 
on  this  part  of  the  plea  as  we  find  it,  the 
court  committed  no  error  In  Its  ruling  there- 
on. 

The  indictment  retnmed  against  the  de- 
fendant is  indorsed,  "A  true  bill,"  and  signed 
by  "Henry  H.  Scarlett,  Foreman,"  and  tbe  re- 
cord of  the  court  in  reference  to  the  organi- 
sation of  the  grand  Jury,  copied  Into  the 
transcript,  recites  that  the  Jurors  (naming 
them),  having  been  sworn  touching  their 
qualifications  as  Jurors,  were  found  quali- 
fied, and  that  said  grand  Jurors  retired  to 
their  room  in  charge  of  a  sworn  baUlfF  to 
select  their  foreman,  and  returned  into  court, 
and  reported  that  they  liad  selected  Henry 
H.  Scarlett  as  their  foreman.  It  Is  then  re- 
cited that  the  oath  prescribed  for  grand 
Jurors  was  taken  by  Scarlett  and  one  other 
member,  and  after  them  tbe  proper  oath  was 
administered  to  tbe  others.  The  defendant 
Introduced  Scarlett,  and  be  testified,  without 
objection,  that  after  the  members  of  tbe 
grand  Jury  had  been  examined  and  found 
qualified  to  swve  as  grand  Jurors,  but  before 
taking  tbe  oath  prescribed  by  law  for  them 
to  take  before  entering  upon  tbe  discharge 
of  their  duties  as  grand  Jurors,  tbey  elected 
him  to  act  aa  foreman  of  the  grand  Jury, 
and,  after  he  had  been  elected,  the  grand 
Jury  returned  to  the  court  room,  and  took  the 
oath  prescribed  by  law;  that  thereupon  the 
court  charged  them,  and  they  retired  to  their 
room,  elected  a  derk,  and  proceeded  to  in- 
vestigate the  matters  brought  before  them; 


and  that  UieTQ  was  no  election  of  a  membor 
of  said  grand  Jury  to  act  as  foreman  after 
the  final  oath  had  been  taken,  as  stated. 
The  point  that  counsel  for  defendant  In- 
sist on  under  the  ground  of  the  plea  now  be- 
ing considered  is  that  before  a  grand  Jury  is 
sworn  it  cannot  elect  a  foreman  or  do  any- 
thing else  In  the  capacity  of  a  grand  Jury. 
The  statute  provides  that  "the  grand  Jury 
shall  select  its  own  foreman"  (section  2809. 
Rev.  St),  and  It  is  contended  that  the  grand 
Jury,  In  contemplation  of  this  statute,  means 
a  duly  organized  and  sworn  body.  What- 
ever force  there  may  be  in  this  view.  It  can 
be  of  no  avail,  we  think,  to  the  defendant  In 
this  case.  The  record  shows  that  Scarlett 
acted  as  foreman  of  the  grand  Jury  after  it 
was  duly  organized  and  sworn,  and  that  be 
was  so  recognized  by  that  body  as  well  as 
the  court  This,  In  our  Judgment,  would  be 
a  ratification  of  the  former  election,  tf  it 
was  not  competent  for  the  grand  Jury  to 
make  the  selection  when  It  did. 

There  are  many  assignments  of  error  made 
In  this  case,  based  upon  the  drawing,  sum* 
moning,  and  impaneling  of  the  petit  Jury 
that  returned  the  verdict  against  the  defend- 
ant; but  In  view  of  the  fact  that  the  Judg- 
ment must  be  reversed  on  account  of  the 
error  shown,  and  another  that  will  be  point- 
ed out,  we  refrain  from  any  discussion  of 
these  assignments  of  error.  What  is  here 
said  is  deemed  sufficient  to  guide  tbe  court 
In  reference  to  the  objections  as  to  the  valid- 
ity of  the  indictment 

The  error  referred  to  relates  to  tbe  exclo- 
sion  of  testimony  desired  to  be  brought  out 
on  behalf  of  the  defendant  Tbe  deceased 
was  shot  In  a  small  room  by  the  defendant, 
as  the  latter  was  leaving  the  room,  and  as 
he  was  at  or  near  a  door  opening  into  the 
room.  There  was  evidence  of  a  difficulty 
between  these  parties  in  the  room  before  the 
shooting.  The  defendant.  In  his  statement, 
said  that  he  was  struck  in  his  left  side  by 
the  deceased,  without  provocation,  and  tum- 
bled over  a  chair,  and,  when  be  fell  over, 
deceased  rushed  up  and  kicked  him  in  bis 
left  side,  and  drew  a  knife  on  him.  In  re- 
buttal tbe  state  Introduced  a  witness  who 
stated  that  he  was  in  tbe  room  at  the  time  of 
the  difficulty  between  the  deceased  and  de- 
fendant He  was  asked  if  the  deceased 
kicked  the  defendant  during  any  part  of  the 
difficulty,  to  which  the  witness  replied,""! 
never  saw  him."  He  was  requested  to  an- 
swer "Yes"  or  "No,"  and  said  "No."  He 
also  stated  that,  if  the  deceased  had  kicked 
defendant,  he  (witness)  would  have  se^i  It. 
On  cross-examination,  counsel  for  defendant 
asked  the  witness  if  he  saw  the  deceased 
strike  the  defendant,  and  on  objection  of  the 
state,  this  question  was  excluded.  Excep- 
tion to  the  ruling  of  the  court  was  properly 
made,  and  the  ruling  is  assigned  aa  error 
hero.  We  do  not  see  how  this  ruling  can 
be  sustained.  Tbe  question  excluded  bore 
tipon  a  material  phase  of  the  defense.    AiS- 
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cording  to  the  defendant's  statement,  the  fS/- 
tal  shot  was  fired  immediately  after  he  had 
been  knocked  over  a  chair,  kicked  in  the  aide, 
and  pursued  by  the  deceased  to  the  door  with 
a  knife  in  his  hand.  It  was  competent  and 
clearly  material  for  the  defendant  to  show,  if 
he  could,  that  the  deceased  struck  him  In  the 
room  Just  before  the  shooting,  and  such  evi- 
dence would  be  proper  on  the  question  of 
premeditation,  If  for  no  other  purpose.  It  Is 
directly  connected  with  the  examination  in 
diief,  and  relates  to  a'port  of  the  same  trans- 
action there  brought  out.  It  was  error  to 
exclude  this  question.  Williams  v.  State, 
32  Fla.  315, 13  South.  834.  We  have  not  fol- 
ly considered  the  special  charge  given  to  the 
Jury  by  the  conrt  at  the  instance  of  the  state, 
but  deem  it  proper  to  call  the  attention  of 
the  court  to  It  for  further  consideration, 
Bhotdd  it  be  requested  on  another  trial. 

The  judgment  is  reversed,  and  a  new  trial 
awarded,  and  it  will  be  so  ordered. 


(33  Fla.  ««) 

JACKSONVUXB,  T.  &  K.  W.  RT.  CO.  v. 

ADAMS  et  al. 

(Snprone  Conrt  of  Florida.     May  1,  1894.) 

BmsrviTT  DovAiir  —  Ascektainiisnt  of  Compbk- 

SATioN — JOBT  Trial — CoitsTiTUTioyAi.  Law. 

1.  The  purpose  of  the  provision  of  section 
29  of  article  16  of  the  constitntion,  that  com- 
pensation for  property  appropriated  to  the  use 
of  any  corik)ration  or  indiridual  shall  be  ascer- 
tained by  a  jury  of  12  men  in  a  court  of  compe- 
tent jurisdiction,  as  shall  be  prescribed  by  law, 
is  Uiat  there  shall  t>e  the  concurrent  judgment 
of  the  12  as  to  what  is  just  compensation.  The 
legislature  cannot  malce  the  judgment  of  less 
than  12  competent  to  answer  the  requirement 
of  the  constitntion.  The  words,  "as  shall  be 
prescribed  by  law,"  relate  to  procedure,  and  do 
not  authorize  any  change  or  impairment  of  the 
agency  by  which  compensation  is  to  be  fixed. 

2.  The  provision  tiiat  a  majoritv  of  the  jury 
of  12  may  determine  aii  matters  before  them, 
to  be  fonnd  in  the  act  of  Jane  8,  1887,  amend- 
ing certain  sections  of  the  act  of  February  12, 
1885,  regulating  the  condemnation  of  lands  for 
the  use  of  railroads,  is  in  conflict  with  section 
29  of  article  16  of  the  constitution,  in  so  far 
as  the  latter  section  ordains  that  the  compen- 
sation for  property  appropriated  to  the  use  of  a 
corporation  or  indlTldual  shall  be  ascertained 
by  a  jury  of  12  men  in  a  court  of  competent 
jurisdiction,  and  is  void;  yet  such  void  provi- 
sion does  not  impair  the  validity  or  eSiciency 
of  the  other  provisions  of  the  act  of  1S87. 

3.  The  act  of  February  12,  1885,  regulating 
the  condemnation  of  lands  for  the  use  of  rail- 
roads, provided  that  compensation  should  be  as- 
eertained  by  six  disinterested  freeholders,  reg- 
istered voters  of  the  county,  they  being  styled 
"commissioners."  It  was  composed  of  nine 
sections,  and  was  of  itself  a  complete  statute. 
The  constttntion  of  1885  became  operative  Jan- 
nary  1,  1887.  BM,  that  the  provision  of  this 
constitution  that  compensation  for  property  ap- 
pnmrlated  to  the  use  of  a  corporation  or  In- 
dividual shall  be  ascertained  by  a  jury  of  12 
men,  in  a  court  of  competent  jurisdiction  (sec- 
tion 29,  art.  16),  did  not  have  the  effect  to  ren- 
der the  act  of  1885  incapable  of  amendment  by 
legislation  subsequent  to  the  taking  effect  of  the 
eonstitntioii,  so  a«  to  make  it  conform  to  the 
provisions  of  section  29  of  article  16  of  the 
constitution. 

4.  The  act  of  February  12,  1886,  regulating 
Um  oondemnation  of  lands,  as  amended  by  the 
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statute  of  June  8,  1887,  does  not  offend  the 
clause  of  the  constitution  prohibiting  special  or 
local  laws  for  summoning  grand  or  petit  jurors. 

5.  A  report  of  a  jury,  under  the  act  of  Feb- 
mary  12,  1885,  regulating  the  condemnation  of 
lands,  as  amended  by  the  act  of  June  8,  1887, 
was  signed  by  each  of  the  12  jurors,  but  con- 
tained this  statement:  "This  report  and  ver- 
dict are  concurred  in  by  ten  of  the  jurors." 
Held,  that  the  report  was  evidence  that  ten 
jurors,  and  no  more,  concurred  in  the  finding. 

6.  That  an  appeal  lies  from  an  order  of  the 
eircnit  court  dismissing  a  proceeding  under  the 
act  for  the  condemnation  of  land  for  railroad 

Purposes,  as  amended  in  1887,  has  been  adju- 
icated  already  in  this  cause.     11  South.  169, 
29  Pla.  260. 
(Syllabus  by  the  OoviL) 

Appeal  firom  circuit  court,  Volusia  county; 
John  D.  Broome,  Judge. 

Proceeding  by  the  Jacksonville,  Tampa  & 
Key  West  Railway  Company  against  Charles 
S.  Adams,  administrator,  and  others.  From 
an  order,  In  effect,  dismissing  the  proceeding, 
said  railway  company  appeals.    Reversed. 

J.  R.  Parrott,  Hamlin  &  Stewart,  and  T. 
M.  Day,  Jr.  for  appellant  A  W.  Cockr^  & 
Son,  for  appellees. 

RANBT,  a  J.  The  following  provisions 
are  to  be  found  in  our  constitution:  The 
right  of  trial  by  jury  shall  be  secured  to  all, 
and  remain  inviolate  fwever.  Section  3, 
Declaration  of  Rights.  The  number  of  ju- 
rors for  the  trial  of  causes  In  any  court  may 
be  fixed  by  law,  but  shall  not  be  less  than 
six  In  any  case.  Section  38,  art.  5.  No  pri- 
vate property,  nor  right  of  way,  shall  be  ap- 
propriated to  the  use  of  any  corporation  or 
individual  until  full  compensation  therefor 
shall  be  first  made  to  the  owner,  or  first  se- 
cured to  him  by  deposit  of  money;  which 
compensation,  irrespective  of  any  benefit 
from  any  improvement  proposed  by  such  cor- 
poration or  Individual,  shall  be  ascortalned 
by  a  jury  of  12  men  in  a  court  of  competent 
Jurisdiction,  as  shall  be  prescribed  by  law. 
Section  29,  art  16.  This  constitution  became 
operative  on  January  1, 1887;  and  the  statute 
regulating  the  condemnation  of  lands  for  the 
use  of  railroads  which  was  of  force  at  this 
time  was  that  of  February  12,  1885  (cb^ter 
3595  of  our  Laws).  Under  It  the  appraise- 
ment was  to  be  made  by  "six  disinterested 
frediolders,  registered  voters  of  the  county 
in  which  the  land  Is  sltnated,"  the  statute 
designating  them  as  "commissioners."  The 
first  legislature  that  assembled  under  the 
constitution  referred  to  enacted  the  statute 
of  June  8,  1887,  c.  3712,  amending  certain 
sections  of  the  above  act  of  February  12, 1885, 
and  providing  that  on  the  presentation  of  the 
petition  the  Judge  of  the  circuit  court  should 
make  an  order  for  the  summoning  of  1^  dis- 
interested freeh(dderB,  registered  voters  of 
the  county  in  which  the  land  is  situated,  as 
a  Jury,  to  appraise  and  value  the  said  land, 
on  their  oaths  well  and  truly  so  to  do,  and  to 
affix  the  amount  of  compensation  to  be  made 
to  the  owner  or  owners  of  the  land.  It  also 
provided  that  the  Jury  should  view  the  land 
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described  in  tlie  petition,  liear  the  aUegatlona 
of  the  parties,  and  appraise,  ascertain,  and 
determine  tlie  value  of  each  tract  or  i>arcel 
of  land  proposed  to  be  taken,  with  the  value 
of  the  Improvements  thereon,  and  each  sepa- 
rate estate  therein,  and  the  damage  that  will 
be  sustained  by  the  owner  or  owners  by  rea- 
son of  the  taking  thereof,  and  they  shall  fix 
the  amount  of  the  compensation  to  be  made  to 
each  of  the  owners  thereof;  and,  further, 
"a  majority  of  the  jury  may  determine  all 
matters  before  them." 

The  act  of  1885  was  composed  of  niner  sec- 
tions, and  was,  of  Itself,  a  complete  act  The 
act  of  1887  is  an  act  to  amend  the  2d,  3d,  4th, 
5th,  Gtb,  and  7th  sections  of  the  former  stat- 
ute. One  of  the  contentions  of  Adams'  coun- 
sel is  that  the  statute  of  1885  was  entirely 
repealed  by  the  new  constitution,  as  that  stat- 
ute provided  for  a  divestiture  of  the  owner's 
Interest  in  the  land  by  the  act  of  six  com- 
missioners, and  the  constitution  substituted 
the  different  agency  of  a  jury,  as  indicated 
above^  and  hence  that  the  designated  sections 
were  incapable  of  amendment,  and  the  act  of 
1887  was  absolutely  void.  In  support  of  this 
contention,  such  counsel  cite  the  case  of 
Louisville  &  N.  R.  Co.  t.  City  of  East  St 
Louia,  134  HL  656,  25  N.  £.  962,  where,  in 
1889,  a  statute  was  passed  which  purported 
to  amend  a  specified  section  of  an  act  ap- 
proved April  10,  1872,  but  the  stated  section 
had  been  amended  by  the  enactment  of  a  dis- 
tinct and  complete  section  in  1887;  and  it 
was  held  that,  as  the  amendment  of  1887  was 
a  repeal  of  the  original  section,  such  section 
Was  not  in  existence,  nor  the  subject  of 
amendment  in  1889,  and  hence  that  the 
amendment  of  1889  was  of  no  effect  To 
avoid  any  erroneous  inference  from  the  state- 
ment of  the  doctrine  of  this  case,  we  should 
not  fall  to  remember  that  in  Florida  the  ad- 
judicated law  is  that,  where  a  section  of  a 
statute  is  amended  expressly,— as  by  an  en- 
actment that  it  "shall  read  as  foUows,"  the 
amendment  desired  following, — the  amenda- 
tory section  becomes,  for  future  purposes,  in- 
cluding those  of  subsequent  amendment  or 
repeal,  the  named  section  of  the  first  act 
Baanett  t.  City  of  Jacksonville,  19  Fla.  664; 
Saunders  v.  Provisional  Municipality,  24  Fla. 
226,  4  Soutb.  801;  section  15,  art  3,  Const 
However,  we  do  not  think  that  section  29 
of  article  16  of  the  constitution,  supra,  had 
the  effect  to  strike  down  or  abrogate  entirely 
the  act  of  1886,  or  those  sections  of  it  amend- 
ed by  the  act  of  1887.  On  the  contrary,  our 
judgment  is  that  the  stated  section  of  the 
constitution  merely  rendered  invalid  and  In- 
<^>eratlve  those  clauses  of  the  act  which  pro- 
vided for  an  ascertainment  of  the  damages 
by  commissioners,  and  the  act  as  thus  af- 
fected, was  amenable  toi  moke  it  conform  to 
the  provisions  of  section  29  of  article  16  of 
the  constitution.  State  v.  Monmouth  Plank- 
Boad  Co.,  26  N.  J.  Law.  99;  State  v.  Sey- 
mour, 35  N.  J.  Law,  47;  Bonaparte  v.  RaU- 
nwd  Co..  1  Bald.  205,  Fed.  Cas.  No.  1.617: 


McCauley  t.  Wdler,  12  CaL  600;  BaUroad  Co. 
V.  Turner,  31  Ark.  494.  W0  find  neither  au- 
thority UM*  good  reason  to  the  contrary  of 
this  conclusion. 

The  purpose  of  the  last-mentioned  provi- 
sion of  our  constitution  Csection  29  of  arti- 
cle - 16),  in  so  far  as  it  provides  that  the 
compensation  to  the  landowner  shall  be  as- 
certained by  a  jury  of  12  men  in  a  court  of 
competent  jurisdiction,  is  that  there  shall 
be  the  concurrent  Judgment  <xC  the  12  as  to 
what  is  a  Just  compensation  in  any  case. 
We  appreciate  the  arguments  to  the  con- 
trary, founded  upon  both  the  existence  of 
the  former  system  of  commissioners  as  the 
proper  agency  toe  fixing  the  damages,  and 
the  subordination  of  the  same  to  the  leg- 
islative will  (Cruger  v.  Bailroad  Co.,  12  N. 
T.  190;  Menges  v.  City  of  Albany,  66  N.  Y. 
378),  but  our  Judgment  is  that  the  essential 
guaran^  of  the  constitution,  in  substituting 
for  it  a  jury  of  12  men,  was  to  secure  to 
the  landowner  the  protection  of  the  Judg- 
ment of  this  number;  and  to  permit  the  Judg- 
ment of  a  smaller  number  to  control  is  not 
to  be  reconciled  to  either  the  meaning  of 
the  language  used  or  to  the  Intent  shown 
by  it  and  the  change  which  has  been  made. 
If  the  legislature  can  authorize  a  maJcMlty 
of  the  jury  to  ascertain  the  compensation, 
or  determine  the  matters  before  them,  they 
can  give  the  same  power  to  less  than  a  ma- 
jority. A  concession  to  the  legislature  of 
power  to  make  the  Judgment  of  less  than  the 
entire  12  competent  to  answer  the  require- 
ment of  the  constitution  Is  a  surrender  of 
all  protection  from  the  prescription  of  the 
stated  number,  and  renders  this  feature  of 
our  organic  law  a  useless  declaration.  The 
words,  "as  shall  be  prescribed  by  law,"  at 
the  end  of  the  section,  relate  to  the  pro- 
cedure in  such  cases,  but  do  not  authorize 
any  change  or  Impairment  of  the  agency  by 
which  the  compensation  Is  to  be  fixed. 

In  Railway  Co.  v.  Hock,  118  Bl.  687,  9 
N.  E.  205,  where  the  provision  of  the  consti- 
tution of  1870  was:  "Private  property  shaU 
not  be  taken  or  damaged  for  public  use  with- 
out just  compensation.  Such  compensation, 
when  not  made  by  the  state,  shall  be  as- 
certained by  a  jury,  as  shall  be  prescribed 
by  law,"— and  where  it  was  held  that  the 
right  to  a  Jury  might  be  waived.  It  was  said 
that  this  section  of  the  constitution  "was,  no 
doubt  intended  as  a  new  protection  to  the 
citizen;  one  not  theretofore  enjoyed;  an  ad- 
ditional safeguard  placed  in  the  hands  of 
the  citizen,  to  which  he  might  resort  when 
a  necessity  seemed  to  exist  to  afford  him  full 
comp^isatlon  for  property"  taken.  To  this 
we  may  add  that  to  permit  legislation  doing 
away  with  the  necessity  for  a  concurrence 
of  the  12  would.  In  our  Judgment,  remove  all ' 
"additional  safeguard." 

The  provision  of  the  act  of  1887,  "A  ma- 
jority of  the  Jury  may  determine  all  matters 
before  them,"  at  least  as.  applied  to  fixing 
the  amount  of  compensation  to  which  tbe 
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landowner  is  entitled,  IB  void;  but  it  Is  so 
distinct  and  Beverable '  from  tbe  other  pro- 
ylslona  of  the  statute  as  not  to  Impair  their 
validity  or  efficiency,  or  the  practical  opera- 
tion of  the  statute  as  a  means  for  condemn- 
ing lands  for  the  purposes  contemplated,  and 
of  ascertaining,  through  the  agency  of  a 
jury  of  12  men,  in  a  court  of  competent  Ju- 
risdiction, the  amoimt  of  compensation  to 
which  the  landowner  is  entitled.  The  deci- 
sion and  reasoning  of  this  court  In  the  cases 
of  Donald  t.  State,  81  Fla.  255,  12  South. 
aes,  and  SngUsh  v.  State,  31  Fla.  340,  12 
Sooth.  689,  are  condusire  of  this  question. 
There  a  statute  provided  that  every  grand 
Jury  should  consist  of  12  persons,  and  the 
assent  of  8  of  them  be  necessary  to  the 
finding  of  an  indictment;  and  It  was  hdd 
tbe  act  was  valid,  in  so  far  as  it  provided 
that  the  jury  should  consist  of  12  persons, 
although  the  clause  requiring  the  assent  of 
only  8  to  the  finding  of  an  indictment  was 
declared  to  be  unconstitutional  and  void. 

It  appears  from  the  record  before  us  that 
the  report  of  the  Jury  of  their  proceedings 
concerning  the  land,  in  which  is  their  ver- 
dict as  to  the  amount  or  award  of  compensa- 
tion due  for  tbe  land,  is  signed  by  each  of 
the  12  persons,  but  it  contains  this  state- 
ment: "This  report  and  verdict  are  con- 
curred in  by  ten  of  the  jurors."  We  are 
unable  to  conclude  that  the  fact  of  the  sign- 
ing of  It  by  the  12  can  be  talien,  notwith- 
standing the  above  statement,  as  evidence 
that  the  entire  12  concurred  In  the  finding, 
but  our  judgment  is  that  the  signing  of  all 
is  their  attestation  of  the  truth  of  what  is 
stated  in  the  body  of  the  report,  and  that 
10,  but  not  more,  concurred  in  the  finding. 
The  only  natural  and  safe  conclusion  is  that 
only  10  concurred  in  it  There  is  no  evidence 
tliat  any  more  did.  Because  of  the  concur- 
rence of  only  10,  we  think  the  judge  should 
have  refused  to  confirm  the  report. 

The  contention  that  the  legislation  under 
discussion  offends  section  20  of  article  3  of 
the  constitution  is  unsound.  That  section  or- 
dains that  the  legislature  shall  not  pass  spe- 
cial or  local  laws  providing  for  summoning 
grand  and  petit  juries.  This  jury  is  neither 
a  "grand"  nor  a  "petit"  jury,  in  tbe  sense 
in  which  those  terms  are  there  used.  Such 
juries  as  these  constitute  a  distinct  class,  of 
themselves;  and  the  statute  is  applicable  to 
all  cases  of  tbe  class  covered  by  the  statute, 
and  Is  neither  special  nor  local  in  its  opei^ 
ation  or  effect,  within  the  meaning  of  tbe 
named  section  of  the  constitution. 

The  statute  of  18S7,  fi  4,  provides  that 
should  the  owner  or  owners  show,  on  the 
hearing  on  the  report,  good  cause  why  the 
report  should  not  be  confirmed,  the  judge 
shall  refuse  to  confirm  the  same,  and  he 
shall  order  and  cause  .to  be  taken  such  fur- 
ther proceedings  in  the  matter,  not  inconsist- 
ent with  the  act,  as,  in  bis  judgment,  right 
and  justice  demand.  The  judge  erred  in  so 
far  as  this  order  dedared.  the  law  to  be  un- 


constitutional, and  refused  to  order  further 
proceedings  under  the  act  In  view  of  the 
oondusion  of  this  opinion  as  to  the  majority 
clause  set  out  above,  there  should  have  been 
further  proceedings. 

The  proceeding  is  one  in  the  circuit  court, 
as  distinguished  from  one  before  the  circuit 
judge.  They  are  instituted  and  conducted 
in  that  court,  and  the  acts  of  the  judge  are 
as  the  judge  thereof,  his  orders  and  decrees 
being  required  to  be  recorded  in  the  chancery 
order  book  thereof,  and  such  orders  and  de- 
crees or  Judgments  are  appealable,  as  any 
other  chancery  order.  This  has  already  Iteen 
decided  in  this  cause.  Railway  Go.  v. 
Adams,  29  Pla.  280,  11  South.  169. 

In  view  of  what  has  been  decided  in  Rail- 
road Co.  V.  Graver,  32  Fla.  28,  13  South.  444^ 
it  Is  unnecessary  for  us  to  say  more  on  the 
general  subject  of  procedure  in  such  cases. 

Our  conduslon  is  that  the  order  appealed 
from,  in  so  far  as  it,  in  effect,  dismissed  the 
proceeding,  is  erroneous,  and  should  be  re- 
versed, and  the  cause  remanded  for  further 
proceedings  according  to  the  law  and  practice 
in  such  cases.  It  will  be  ordered  accord- 
ingly. 


(3S  Fla.  62S) 
GOVTjD  et  al.  v.  OARR  et  al. 
(Supreme  Court  of  Florida.    May  1,  1894.) 
Advesse  Posbbssion— Ihtbrkcption  bt  Poboe — 
RsAi.  Actions — Death  of  Plaintiff  —  Abat>- 
UENT  AN'D  Revival. 

1.  The  establishment  of  a  uniform  rule,  by 
the  commiasioners  acting  under  the  act  of  con- 
gress for  the  collection  of  direct  taxes,  tliat 
Uiey  would  receive  such  taxes  from  no  one  but 
the  owner  of  the  land  in  person,  avoids  a  sale 
by  said  commissioners  under  such  proceedings, 
and  a  tender  of  the  taxes  was  made  nnneces- 
sary  by  such  a  rule. 

2.  The  possession  necessary  to  confer  title 
under  an  adverse  holding  must  be  actual,  con- 
tinuous, and  adverse  to  the  legal  title  for  the 
statutory  period  to  bar  the  suit,  and  the  ad- 
verse possessor  must  not  yield  or  surrender  his 
possession  under  the  pressure  of  an^  legal  pro- 
cedure instituted  to  oust  him,  which  ne  can 
successfully  resist;  and  if  he  does  so,  and  an 
entry  adverse  to  him  is  made,  the  continuity 
of  his  possession  will  be  broken.  Contra,  as  to 
adverse  possession  interrupted  by  force  or  vio- 
lence, and  promptly  regained  by  legal  methods. 
Townsend  v.  Edwards,  6  South.  212,  25  Fla. 
582,  examined  and  limited. 

3.  At  common  law,  the  death  of  a  sole 
plaintiff  in  real  actions  before  judgment  abated 
the  suit,  and  such  actions  can  only  be  revived 
in  the  name  of  the  heir  at  law  in  whose  favor 
a  new  cause  of  action  arises  upon  the  death 
of  the  ancestor  by  legislative  authority. 

4.  The  act  of  November,  1828  (section  77, 
p.  830,  HcClel.  Dig.),  declaring  what  actions 
shall  die  with  the  person  and  what  shall  sur- 
vive, provides  that  those  tliat  do  survive  may 
be  maintained  in  the  names  of  the  representa- 
tives of  the  deceased.  Real  actions  are  among 
those  that  survive  the  death  of  a  plaintiff;  and 
under  rules  94  and  95,  specially  made  for  the 
government  of  drcuit  courts  in  actions  of  eject- 
ment, such  an  action  may  be  revived  in  the 
names  of  the  heirs  at  law. 

(Syllabus  by  the  Court) 
Appeal  from  circuit  court,  St  iobna  county; 
James  M.  Baker,  Judge. 
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Ejectment  by  James  M.  Gould,  for  the  use 
of  Jacob  Vanderpool,  against  Henry  and 
Wiley  Jenkins,  and  Henry  Emmerly  and  J. 
T.  Garr,  executors  of  Delphi  Bmmerly.  Said 
Oould  and  Vanderpool  having  died,  Rntledge 
Oonld  and  others,  heirs  at  law,  and  George 
Vanderpool,  administrator,  were  made  par- 
ties plaintifr.  From  a  Judgment  for  defend- 
ants, plaintiffs  appeal.    Reversed. 

A  suit  of  ejectment  was  instituted  on  the 
Sd  day  of  January,  1876,  in  the  circuit  court 
for  St.  Johns  county,  by  James  M.  Qould,  for 
the  use  of  Jacob  Vanderpool,  against  Hei.ry 
and  Wiley  Jenkins,  to  recover  possession  of 
a  certain  described  lot  of  land  situated  In  the 
city  of  St  Augustine,  in  sold  county. 

The  plea  of  not  guilty,  and  also  a  further 
plea  that  neither  the  plaintiff,  his  ancestor, 
predecessor,  or  grantor,  had  been  seized  or 
possessed  of  the  premises  In  question  within 
seven  years  before  the  commencement  of  the 
suit,  were  filed  by  the  named  defendants  on 
the  rule  day  In  March,  1876,  and  no  further 
proceedings  were  had  In  the  case  till  Febru- 
ary, 1889.  Notice  was  served  on  counsel  for 
defendants  on  the  16th  day  of  February, 
1889,  that  application  would  be  made  to  the 
circuit  Judge  on  the  25th  day  of  that  month 
for  an  order  making  George  B.  Vanderpool, 
administrator  of  the  estate  of  Jacob  Vander- 
pool, deceased,  and  Rutledge  Gould,  Edward 
Gould,  James  Gould,  Hester  Flynt,  Sarah 
Gould,  and  Lydla  Gould,  heirs  at  law  of 
James  M.  Gould,  deceased,  plaintiffs  In  said 
salt,  upon  the  suggestion  of  the  deaths  of  the 
original  plaintiffs.  An  order  was  made  on 
the  26th  of  the  same  month,  reciting  that  the 
deaths  of  James  M.  Gould  and  Jacob  Vander- 
pool had  been  suggested,  and  that  a  certified 
copy  of  the  letters  of  administration  granted 
to  George  B.  Vanderpool  on  the  estate  of 
Jacob  Vanderpool,  deceased,  had  been  filed, 
and  directing  that  the  said  heirs  at  law  of 
James  M.  Gould,  deceased,  be  made  parties 
plaintiff  in  the  suit  in  place  of  the  said  de- 
cedent Gould,  and  that  George  B.  Vanderpool, 
administrator,  be  made  party  plaintiff  In 
place  of  Jacob  Vanderpool,  deceased. 

Subsequently  the  cause  was  referred  to 
John  C.  Cooper,  Esq.,  an  attorney  at  law,  as 
referee,  for  trial,  and  the  following  agree- 
ment in  writing,  signed  by  counsel  for  plain- 
tiffs and  defendants,  was  filed  in  the  case 
with  the  referee,  viz: 

"In  Circuit  Court,  St  Johns  County.  Rut- 
ledge  Gould  et  al.,  for  Use  of  Geo.  B.  Vander- 
pool, Admr.,  &c.,  vs.  Henry  Jenkins,  Wiley 
Jenkins,  Henry  Emmerly  and  John  T.  Carr, 
Executors,  Sec,  of  the  Estate  of  Delphi  Em- 
merly.   Stipulation  of  Parties. 

"It  Is  hereby  stipulated  and  agreed  Iqr  the 
parties  to  the  above  action  as  follows,  to  wit: 

"First  That  the  lands  and  premises  In  con- 
troversy in  said  action  were  sold  in  Decem- 
ber, A.  D.  1863,  for  taxes  under  the  direct  tax 
laws  of  the  United  States  of  America  then  in 
force;  that  at  said  sale  James  W.  Allen  be- 
came the  purchaser,  to  whom  a  certificate  ot 


purchase  was  Issued  by  the  tax  commission- 
ers tmder  said  laws;  and  that  on  or  about 
January  4, 1864>  the  said  James  W.  Allen,  for 
value  received,  assigned  and  transferred  such 
certificate  to  one  Edmund  Hill,  who  was  at 
once  admitted  to  the  possession  of  the  said 
lands  and  premises  by  the  said  Allen.  This 
admission  shall  not  prejudice  the  plaintiffs 
from  making  proof  of  any  fact  or  facta  that 
will  Impeach  the  validity  of  such  sale. 

"Second.  That  Edmund  Hill,  on  or  about 
the  16th  of  April,  A.  D.  1881,  being  then  in 
full  possession,  executed  and  d^vered  to  Del- 
phi Emmerly,  his  daughter,  a  deed  of  convey- 
ance of  the  said  lands  and  premises,  whereby 
all  the  right  title,  interest  and  estate  of  said 
Hill  in  said  lands  were  conveyed  to  said  Em- 
merly; that  under  such  conveyance  the  said 
Emmerly.  was  let  into  the  possession  of  said 
lands  and  premises,  and  held  the  possession 
thereof  tmtU  she  died,  to  wit,  16tb  day  of 
February,  1886. 

"Third.  That  on  the  22d  day  of  December, 
A.  D.  1885,  Delphi  Emmerly  duly  executed 
her  last  will  and  testament  whereby  she  de- 
vised the  said  lands  and  premises  to  h^  two 
children,  Edward  M.  Thomas  and  E.  Bf.  Em- 
merly; that  by  said  will  the  defendants  Hen- 
ry M.  Emmerly  and  John  T.  Carr  were  duly 
appointed  executors  thereof,  and  that  they 

duly  qualified  as  such  executors  on  the 

day  of ,  A.  D.  1886,  and  thereupon  en- 
tered upon  the  discharge  of  their  duties  as 
such  executors;  that  said  will  was  duly  ad- 
mitted to  probate  in  the  proper  office,  and 
was  properly  executed. 

"Fourth.  That  Edmund  Hill  died  before  the 
death  of  the  said  Delphi  Emmerly. 

"Sixth.  That  the  plaintiffs,  who  sue  fbr  the 
use  of  Geo.  B.  Vanderpool,  as  administrator 
of  Jacob  Vanderpool,  are  the  lawful  heln  at 
law  of  James  M.  Gould,  and  that  on  and 
prior  to  December  21,  1863,  the  said  James 
M.  Gould  was  lawfully  in  possession  of  the 
said  land  and  premises  under  a  valid  claim 
of  tiae  as  sole  heir  of  Ellas  B.  Gould,  de- 
ceased. 

"Seventh.  That  James  M.  Gould  and  Jacob 
Vanderpool  are  dead,  and  that  Geo.  B.  Van- 
derpool is  the  duly-constituted  administrator 
of  the  estate  of  the  said  Jacob  Vanderpo<d, 
deceased. 

"Eighth.  That  Ml  or  about  the  13th  day  of 
March,  A.  D.  1870,  the  said  James  M.  Gould 
executed  and  delivered  to  Jacob  Vandopool 
a  deed  of  conveyance  of  said  lands  and  prem- 
ises, and  that,  at  the  time  of  the  execution 
and  delivery  of  said  deed,  Eidmund  HUl  was 
in  the  possession  of  the  said  lands  and  prem- 
ises, claiming  adversely  and  in  hostility  to  the 
title  of  the  said  James  M.  Gould,  who  con- 
veyed all  his  right  title,  and  interest  In  the 
lands  to  said  VanderpooL 

"Ninth.  That  John  T.  Carr  and  Henry  M. 
Emmerly,  as  executors,  etc.,  shall  duly  ap- 
pear and  be  made  parties  defendant  to  said 
action  before  the  trial  thereof." 

In  compliance  with  the  stipulation,  Henry 
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M.  Emmerly  and  John  T.  Corr,  as  executors 
of  tbe  will  of  Delplil  Emmerly,  deceased,  ap- 
peared, and  filed  a  plea  of  not  guQty. 

The  second  plea  of  the  defendants  Henry 
and  Wiley  Jenkins,  setting  np  the  statute  of 
limitations,  was  stricken  out  by  the  referee 
on  motion  of  plaintifts,  on  the  ground  that 
such  defense  could  be  proven  under  the  gen- 
eral Issue,  and,  upon  final  hearing,  Judgment 
was  rendered  In  favor  of  defendants.  Flaln- 
tlfls  appealed  to  this  court. 

The  other  facts  necessary  to  be  stated  will 
appear  in  the  opinion  of  the  court 

Rude  &  Dewhurst,  for  appellants.  H.  Bls- 
bee,  for  appellees. 

MABRY,  J.  (after  stating  the  facts).  It  ap- 
pears from  the  admitted  facts  and  the  testi- 
mony in  this  case  that  James  M.  Gould,  as 
sole  heir  of  Elias  Gould,  deceased,  was  right- 
ful owner  and  in  possession  of  the  lot  of  land 
In  question  on  the  21st  day  of  December, 
1863,  and  that  the  lot  was  sold  in  that  month, 
under  the  direct  tax  laws  of  the  United 
States,  to  James  W.  AUen,  who  received  a 
certificate  of  purchase  from  the  tax  commis- 
sioners, and  in  January,  1864:,  conveyed  the 
lot  to  Edmund  HIU.  HiU  immediately  took 
possession  of  the  lot  under  his  purchase 
from  Allen,  and  remained  in  possession  un- 
til the  30th  day  of  October,  1871,  when  he 
was  dispossessed  by  the  sheriff  of  St  Johns 
county  by  virtue  of  a  writ  of  possession 
based  upon  a  judgment  in  ejectment  for  the 
possession  of  said  lot  rendered  on  the  25th 
day  of  that  month,  in  favor  of  Jacob  Vander- 
pool,  and  against  HUI.  Yanderpool's  action 
of  ejectment  was  based  upon  a  deed  of  con- 
veyance of  the  lot  to  him  from  James  M. 
Gould,  bearing  date  March  13,  1870;  but  It 
Is  conceded  that  at  the  time  of  Gould's  con- 
veyance to  Vanderpool,  Hill  was  in  the  ac- 
tual, adverse,  and  hostile  posession  of  the  lot 
After  Vanderpool  bad  been  put  into  posses- 
sion, which,  it  appears,  was  five  days  after 
the  rendition  of  the  Judgment  In  ejectment 
Hm  prosecuted  an  appeal  to  this  court  and 
succeeded  in  having  the  Judgment  reversed, 
and  a  new  trial  awarded.  Hill  v.  Vander- 
pool, 15  Fla.  128.  After  the  reversal  of  the 
Judgment,  HUI  was  restored  to  the  posses- 
sion of  the  lot  on  the  9th  day  of  June,  1875, 
by  virtue  of  a  writ  of  restitution  issued  by 
the  circuit  Judge  to  the  sheriff  and  Hill;  and 
those  claiming  under  him  and  liis  title  have 
been  in  possession  ever  since. 

On  Septemljer  22,  1875,  Jacob  Vander- 
pool entered  a  nonsuit  In  his  ejectment  action 
against  Hill,  and  on  the  3d  day  of  January, 
1876,  svilt  of  ejectment  was  commenced  for 
the  possession  of  the  lot  Iji  the  name  of 
James  Sf.  Gould,  for  the  use  of  Jacob  Van- 
derpool, against  Henry  and  Wiley  Jenkins, 
and  out  of  this  suit  have  grown  the  proceed- 
ings now  before  us.  Pleas  were  filed  for 
Henry  and  Wiley  Jenkins  in  March,  1876. 
James  M.  Gould  died  on  the  4th  day  of  Feb- 


ruary, 1878.  Jacob  Vanderpool  died  some 
time  between  1876  and  April,  1888,  and  the 
proceedings  to  revive  the  suit  in.  the  names 
of  the  heirs  at  law  of  Gould  and  the  admin- 
istrator of  Vanderpool,  as  shown  by  the 
statement  herewith  filed,  were  had  In  Feb- 
ruary, 1889. 

Hill  conveyed  the  lot  in  1881,  to  Delphi, 
his  only  child,  who  flret  married  Thomas, 
and,  after  his  death,  H.  M.  Emmerly,  and 
she  died  In  February,  1886,  leaving  a  wiU  in 
which  John  T.  Carr  and  H.  M.  Emmerly  are 
named  execators.  Hill  died  between  1881 
and  1885,  and  during  the  lifetime  of  bis 
daughter,  Delphi. 

The  tax  sale  to  Allen  in  1863,  under  the 
direct  tax  proceedings,  was  void.  If  it  can- 
not be  affirmed,  on  the  testimony  before  us, 
that  a  tender  of  the  taxes  assessed  on  the 
lot  of  land,  and  for  which  it  was  sold,  had 
been  made  before  sale.  It  Is  clearly  shown, 
we  think,  that  the  tax  commissioners,  or  a 
majority  of  them,  before  the  sale  was  made, 
established  a  uniform  rule  that  they  would 
receive  the  taxes  assessed  on  property  In  the 
city  of  St  Augustine  from  no  one  but  the 
owner  in  person,  and  that  where  such  owner 
was  In  the  Confederate  lines,  he  was  required 
to  appear  in  person,  and  pay  Ills  own  taxes. 
Under  the  decision  of  U.  S.  v.  Lee,  106  U. 
S.  196,  1  Sup.  Ct  2M,  and  authorities  there 
cited,  the  tax  sale  In  question  was  void. 
This  point  is  not  much  insisted  on  by  coun- 
sel for  appellees,  but  the  main  reliance  for 
an  afilrmance  of  the  Judgment  is  placed  upon 
an  adverse  possession  of  the  lot  by  Hill  and 
those  claiming  under  him  for  the  statutory 
period  to  bar  the  suit 

The  principal  contentions  for  appeUee  are 
—First  that  Hill's  possession  was  not  Inter- 
rupted in  consequence  of  his  dispossession 
from  October,  1871,  to  June,  1875,  by  virtue 
of  the  writ  Issued  on  the  Jacob  Vanderpool 
judgment  subsequently  reversed;  and,  sec- 
ond, should  this  not  be  correct  the  proceed- 
ings in  the  names  of  the  heirs  of  James  M. 
Gould,  deceased,  cannot  be  regarded  as  a  re- 
vivor of  the  suit  commenced  by  said  dece- 
dent, but  must  be  considered  as  a  new  suit 
by  the  heirs  from  the  time  they  were  made 
parties  plaintiff,  and  that  the  statute  of  lim- 
itations wiU  run  against  them  from  the  death 
of  their  ancestor  ap  to  the  commencement 
of  their  suit  An  examination  of  the  testi- 
mony has  satisfied  us  that  the  possession  of 
Hill  from  January,  1864,,  up  to  the  time  he 
was  dispossessed,  in  1871,  was  adverse,  and 
that  his  possession  after  bis  restoration,  in 
1875,  as  well  as  the  possession  of  those  daim- 
ing  under  him  since,  has  been  adverse  and 
hostile  to  both  Gould  and  Vanderpool,  and  all 
others,  and  will  sustain  a  claim  of  title  by 
adverse  i)os8ession,  if  the  limitations  of  the 
statute  as  to  time  have  been  fully  met  If 
Hill's  possession  was  not  broken  by  his  dis- 
possession in  1871,  and  he  and  those  claiming 
under  him  must  be  considered  as  still  in  pos- 
session from  that  time  on,  it  is  clear  that  the 


Digitized  by 


Google 


262 


SOUTHEBN  BEFOBTEB,Y<n»  15. 


(Fla. 


action  commenced  by  Gould  In  January,  1876, 
was  barred.  The  statute  of  limitations  of 
1872  went  Into  effect  on  the  27th  day  of  Feb- 
ruary of  that  year,  and  the  action  against 
HiU,  If  we  consider  him  as  remaining  in  -poB- 
session,  would  have  been  barred  in,  six 
montliB  from  the  approval  of  the  act  Spli- 
cer V.  McBride,  14  Fla.  403;  Wade  v.  Doyle, 
17  Fla.  522.  If  Hill's  dispossession  operated 
to  break  his  adverse  holding,  then  It  com- 
menced anew  from  the  time  he  was  restored 
to  possession  in  1876.  Suit  was  not  brought 
by  Oonld'  within  six  months  from  the  ap- 
proval of  the  act,  and  hence  the  necessity  of 
deciding  the  effect  of  Hill's  dlslodgment  un- 
der the  ejectment  suit  instltnted  by  Vander- 
pool  The  deed  from  Gfould  to  Vanderpool  In 
1870  was  void  as  to  Hill,  for  the  reason  that 
the  latter  was  then  in  adverse  possession  of 
the  lot  Levy  v.  Cox,  22  Pla.  546;  Edwards 
V.  Parkhurst,  21  Vt  472;  Hamilton  v.  Wright, 
37  N.  T.  602;  Betsey  v.  Torrance,  34  Miss. 
132.  The  case  was  not  reversed  in  this  court 
on  this  account  but  the  facts  stated  are  ad- 
mitted, and  Vanderpool,  realizing  lils  situa- 
tion, entered  a  nonsuit  The  character  of  ad- 
verse possession  essential  to  give  title  to  land 
has  been  several  times  considered  by  this 
court,  but  the  facts  of  the  cases  considered 
did  not  necessitate  a  decision  of  the  point 
now  presented.  Wade  v.  Doyle,  supra;  Sey- 
mour V.  Creswell,  18  Fla.  29;  Townsend  v. 
Edwards,  25  Fla.  682,  6  South.  212;  and  Wa- 
trous  V.  Morrison,  33  Fla.  — ,  14  South.  805. 
It  is  said  In  Townsend  v.  Edwards,  In  speak- 
ing of  adverse  possession:  "If  interrupted, 
even  by  fraud  or  force,  and  the  possession  be 
recovered  by  a  peaceable  or  forcible  entry  or 
by  process  of  law,  the  continuity  Is  broken, 
and  the  statute  begins  to  run  only  ftom  the 
time  of  the  re-entry."  This,  however,  was 
said  In  argument,  as  wlU  be  seen  by  an  ex- 
amination of  the  case,  Its  facts  not  calling 
for  a  decidon  of  the  point  In  Missouri  it 
has  been  decided  that  a  forcible  entry  by  the 
owner  upon  an  actual  adverse  possession  of 
another  does  not  Interrupt  such  possession, 
if  an  action  for  the  forcible  entry  is  commen- 
ced within  a  reasonable  time,  and  prosecuted 
to  a  successful  termination.  Ferguson  v.  Bar- 
tholomew, 67  Mo.  212;  Gary  v.  Edmonds,  71 
Mo.  523.  In  a  case  In  Ohio  it  appeared  that 
the  adverse  claimant  Improved  a  part  of  the 
tract,  and  continuously  occupied  it  by  ten- 
ants from  the  spring  of  the  year  1845  to  the 
winter  of  1863-64,  when  the  house  on  the 
place  was  torn  down  by  neighbors  on  ac- 
count of  objectionable  tenants  placed  on  the 
land,  and  the  material  of  the  building  T;as 
moved  away  by  the  tenants  early  In  1864. 
About  the  same  time  most  of  the  fencing  was 
stolen,  and  the  greater  part  of  the  cleared 
land  was  common.  It  also  appeared  that 
from  the  time  the  house  was  pulled  down  to 
the  spring  of  1865,  no  tenant  actually  resided 
on  the  land,  but  during  that  time  the  claim- 
ant, through  his  agent,  continued  to  pay 
taxes,  aad  to  exercise  all  other  acts  of  owner- 


ship and  control  that  were  possible  under  the 
drcumstances.  No  intention  of  abandoning 
the  property  was  entertained,  nor  was  any 
adverse  entry  or  claim  made^  It  was  said 
by  the  court  that  no  principle  of  law  or  eq- 
uity would  make  sudi  acts  of  lawlessness  In- 
ure to  the  advantage  of  the  plaintifFs.  Clatit 
V.  Potter,  32  Ohio  St  49.  Decisions  in  Ala- 
bama affirm  that  the  forcible  interruption  by 
a  naked  trespasser  redressed  by  legal  reme- 
dies will  not,  as  to  him,  avail  to  break  the 
continuity  of  an  adverse  possession.  Ladd  v. 
Oubroca,  61  Ala.  25;  Beard  v.  Ryan,  78  Ala. 
37.  In  harmony  with  the  views  expressed  in 
the  decisions  referred  to  is  an  able  opinion 
of  Judge  Dillon  in  the  case  of  City  of  Pella  v. 
Scholte,  24  Iowa,  283.  No  oae,  it  would  seem, 
should  be  allowed  to  avail  himself  of  the  ad- 
vantages of  the  law  which  he  has  gained  by 
its  violation.  But  Vanderpool  did  not  oust 
Hill  by  force.  He  was  turned  out  by  virtue 
of  a  writ  of  possession  based  upon  a  judg- 
ment in  ejectment  subsequently  reversed,  it 
Is  true,  and  afterwards  the  suit  discontinued. 
It  Is  Insisted  that  before  such  ouster  can  be 
considered  as  a  break  of  Hill's  possession,  it 
must  l>e  shown  that  the  suit  was  successfully 
prosecuted,  and  resulted  finally  In  a  change 
of  possession.  There  Is  authority  for  the  po- 
sition that  a  judgment  in  ejectment  estab- 
lishes simply  the  right  of  plaintiff  to  the  pos- 
session of  tile  land  sued  for;  and  unless  it 
Is  followed  by  entry  Into  possession,  either 
by  writ  of  possession,  or  without  It  with  the 
consent,  surrender,  or  abandonment  of  de- 
fendant, such  judgment  can  have  no  effect 
on  defendant's  continued  and  uninterrupted 
adverse  possession  for  the  prescriptive  pe- 
riod. Bright  V.  Stevens,  1  Houst  240;  Jack- 
son V.  Havlland,  13  Johns.  229;  Carpenter  v. 
Mining  Co.,  63  Cal.  616;  Smith  v.  Trabue,  1 
McLean,  87  Fed.  Cas.  No.  13,116;  Kennedy 
V.  Reynolds,  27  Ala.  364.  There  are  decisions 
to  the  contrary.  There  was  no  ultimate  re- 
covery by  Vanderpool  in  his  suit  and  the 
possession  which  he  gained  on  the  judgment 
in  the  trial  court  was  restored  to  HlU,  but 
there  was  an  actual  possession  by  Vander- 
pool from  October,  1871,  to  June,  1875. 
Counsel  have  not  cited,  nor  have  we  been 
able  to  find,  a  direct  adjudication  as  to  the 
effect  of  such  a  possession  on  the  adverse 
claim  of  an  occupant  The  statute  declares 
that  ih  actions  of  the  character  of  this 
one,  the  person  establishing  a  legal  title 
to  the  premises  shall  be  presumed  to  iiave 
been  possessed  thereof  within  the  time  pre- 
scribed by  law,  and  the  occupation  of  ewA 
premises  by  any  other  person  shall  be  deem- 
ed to  have  been  under  and  In  subordination 
to  the  legal  title,  unless  it  appear  that  such 
premises  have  Veen  held  and  possessed  ad- 
versely to  such  legal  title  for  seven  years  be- 
fore the  commencement  of  such  action.  There 
is  here  a  clear  requirement  of  a  continuity  of 
possession  on  the  part  of  the  adverse  claim- 
ant It  Is  said  In  Groft  v.  Weakland,  34  Pa. 
St.  304,  that  if  there  be  one  element  more 
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dlBtlnctly  material  than  another  In  oiMifer- 
ring  title,  where  all  requisites  are  so,  it  Is  the 
existence  of  a  oontinuons  adverse  possession 
for  the  statutory  i)etiod.  The  adverse  claim- 
ant must  "keep  his  flag  flying,  and  present  a 
hostile  front  to  adverse  pretensions."  Ste- 
phens T.  I«acb,  19  Pa.  St  262.  The  rule  Is 
stated  In  Ck>re  v.  Faupell,  24  W.  Ta.  238,  as 
foIlowB,  viz.:  "Upon  every  discontinuance  of 
the  possession  of  the  frrongdoer,  the  posses- 
sion of  tbe  Tighttnl  owner  U,  by  operation  of 
law  restored,  and  nothing  short  of  an  actual 
adverse  and  continuous  possession  for  the 
statutory  period  can  destroy  his  right  or  vest 
title  In  tbe  wrongdoer.  *  •  •  He'  must 
show  that  such  adverse  possession  has  been 
continued,  consecutive,  and  unbroken  for  the 
statutory  period.  It  Is  something  done  by 
blm,  not  merely  that  which  Is  left  undone  by 
the  owner,  that  is  to  be  considered.  There 
can  be  no  constructive  adverse  possession 
against  the  owner  when  there  is  no  actual 
possession  which  he  could  treat  as  a  trespass 
and  bring  an  action  for.  Unless  the  adverse 
daimant  is  so  in  possession  of  the  land  that 
he  nu^  at  any  time  be  sued  as  trespasser, 
the  statute  will  not  run  in  his  favor;  and  al- 
though he  may  have  taken  actual  possession, 
if  he  does  not  continue  there,  so  that  he  may 
be  sued  at  any  time  as  a  trespasser  during 
the  prescriptive  bar,  he  caimot  rely  on  tbe 
statute  of  limitations."  To  tlie  same  effect 
is  the  decision  In  Malloy  v.  Bruden,  86  N.  O. 
231.  Tbe  supreme  court  of  the  United  States, 
held,  in  Armstrong  v.  MMriU,  14  WaU.  12f), 
tliat  where  lands  owned  by  one  individual, 
but  In  the  adverse  possession  of  another, 
were  forfeited  to  the  state,  and  subsequently 
redeemed  by  tbe  owner  by  virtue  of  a  itrlvate 
act  of  the  legislature,  the  continuity  of  the 
adverse  iwssession  was  broken  in  point  of 
law,  and  that  such  possession,  though  It 
might  have  been  in  fact  continuous,  was  nei- 
ther rest(M:ed  upon  the  redemption  so  far  as 
to  be  continuous  In  law,  nor  was  It  so  affect- 
ed as  that  the  person  holding  adversely  could 
tack  the  adverse  possession  prior  to  the  for- 
feiture to  the  i>oB8e88ion  subsequent  to  the  re- 
demption, and  so  make  out  a  term  of  adverse 
possession.  The  necessity  of  the  continuity 
of  tbe  adverse  possession  Is  emphasized  In 
this  case.  An  adverse  claimant  who  was 
driven  from  the  premises  by  Indians,  and 
resumed  possession  as  soon  as  It  was  safe  to 
do  so,  was  not  permitted  to  compute  the  pe- 
riod of  his  absence  under  the  plea  of  the  stat- 
ute of  limitations.  Fitch  v.  Beyer,  51  Tex. 
3S0.  A  possession  vacated  In  obedience  to  a 
mlUtary  order  compelling  all  citizens  who  ad- 
hered to  tbe  Mexican  cause  to  leave  the  coun- 
try was  thereby  Interrupted.  Eolllday  v. 
Oromwell,  37  Tex.  437.  The  correct  rule,  we 
think,  to  be  deduced  from  the  law  on  the  sub- 
ject. Is  that  the  adverse  possessor,  the  incep- 
tion of  whose  titie  Is  founded  In  wrMigdcHng, 
mnst  not  yield  or  surrender  his  possession  un- 
der the  pressure  of  any  legal  methods  used 
to  oust  him.  If  be  can  legally  prevent  It;  and 


if  he  does,  and  an  entry  adverse  to  him  is 
made,  the  continuity  of  his  possession  will  be 
broken.  Vanderpool's  Judgment  against  Hill 
was  rendered  on  the  25th  day  of  October, 
1871,  and  It  appears  that  two  notices  of  appeal 
were  served,— one  on  the  Ist  day  of  Novem- 
ber, 1871,  and  the  other  on  the  21st  day  of 
March,  1873,— and  the  Judgment  was  re- 
versed In  this  court  at  the  January  term,  1875. 
The  presumption  Is  that  the  appeal  under  the 
first  notice  was  abandoned,  and  prosecuted 
under  the  second.  No  supersedeas  was  ob- 
tained, and  no  effort  made  to  avoid  <x  resist 
the  writ  of  poesesslbn  Issued  to  put  Tander- 
pool  In  possession;  yet  there  were  legal  rem- 
edies provided  to  prevent  such  a  result  So 
far  as  we  know,  Hill  took  no  steps  to  avoid 
the  serious  consequence  to  him  of  leaving 
possession,  except  of  prosecuting  the  appeal, 
and  we  think  he  should  have  been  prompt  to 
use  all  legal  means  to  retain  the  possession 
of  the  premises.  Furthermore,  it  will  be  ob- 
served that  the  statute  requires  that  the 
premises  shall  be  held  adversely  to  the  legal 
title;  and  If  we  were  to  hold  that,  as  be- 
tween Yanderpool  and  Hill,  the  latter  must 
be  regarded  as  ccoitinuing  In  possession  from 
October,  1871,  in  analogy  to  the  doctrine  al- 
ready referred  to,  of  not  allowing  a  party  to 
take  advantage  of  a  wrong  done  by  himself, 
still  the  legal  titie  to  the  lot,  so  far  as  con- 
cerned HIU,  was  in  Oould.  The  view  ex- 
pressed In  the  West  Virginia  case  refeirred  to 
Is  that  the  adverse  claimant  must  so  continue 
In  iKMoesslon  during  the  statutory  period 
tiiat  tbe  owner  may  sue  him  for  the  recov- 
wy  of  the  land.  Tbe  consequences  to  the 
owner  would  be  serious  If  an  occupant  who 
had  been  ousted  by  a  stranger,  but  after- 
wards ^estcHred  to  possession,  could  claim  the 
bar  of  the  statute,  when,  as  a  matter  of  fact, 
he  vras  not  in  possession,  and  could  not  be 
sued.  Tbe  statute  cannot  admit  of  such  a 
construction.  It  may  be  said  that  while 
Oould's  deed  to  Yanderpool  was  void  as  to 
Hill,  and  as  betwe^  Qould  and  HIU  the  titie 
was  hi  the  f<Mrmer,  still  It  was  held  benefi- 
cially tor  Yanderpool.  If  Hill  had  remained 
In  possession,  the  opportunity  of  Gould  to 
sue  existed,  notwithstanding  Vanderpool's 
si^t  and,  by  relinquishing  possession,  this  op- 
portunity was  taken  away.  Yanderpool  may 
have  discovered  his  mistake  In  suing,  and 
have  urged  a  suit  on  the  part  of  Gould  If 
Hill  had  remained  In  possession. 

The  next  objection  Is  that  the  suit  could  not 
be  revived  in  the  names  of  the  heirs  of  James 
M.  Gould.  Suit  was  commenced  by  Oould  In 
January,  1876,  against  Henry  and  Wiley 
Jenkins,  and  about  two  years  after  pleas 
filed,  the  plaintiff  died.  In  February,  1889, 
notice  was  given  of  an  application  to  revive 
the  suit  in  the  names  of  the  heirs  of  Gould, 
and  an  order  was  made  by  the  circuit  Judge, 
reviving  the  suit  In  their  names  as  plaintilb. 
No  objection  was  made  to  such  proceedings, 
but  by  consent  the  executors  of  Delphi  Bm- 
merly  appeared,  and  the  case  was  tried  upon 
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the  Issues  presented  by  the  pleas  of  not 
guilty  filed  by  Henry  and  Wiley  Jenkins 
and  said  executors.  As  no  objection  was 
made  in  the  trial  court  to  the  proceedings  to 
revive  the  suit  in  the  names  of  Gould's  heirs 
so  long  a  time  after  his  death,  we  cannot  re- 
view such  action  of  the  court,  provided  such 
revivor  could  be  made.  On  the  record  pre- 
sented, the  only  question  is  whether  the  suit 
could  legally  be  so  revived.  Our  conclusion  Is 
that  it  could.  At  common  law,  the  death  of 
a  sole  plaintiff  in  real  actions,  before  Judg- 
ment, abated  the  suit  Green  v.  Watkins,  6 
Wheat.  260;  Macker  v.  Thomas,  7  Wheat 
530;  Cutts  T.  Hasklns,  11  Mass.  56;  2  Tidd, 
Pr.  marg.  p.  1117;  1  Com.  Dig.  120,  H  32. 
Upon  the  death  of  the  ancestor,  the  legal 
title,  under  the  common-law  rule,  descends 
to  llie  heir  at  law,  and  thereupon  a  new 
cause  of  action  arises  in  his  favor  to  recover 
real  estate  withheld  from  him.  If  the  suit 
of  an  ancestor  can  be  revived  upon  his  death 
In  the  name  of  the  heir,  It  must  be  done  un- 
der legislative  authority.  The  provision  In 
the  act  of  February,  1861  (section  74,  p.  829, 
McOleL  Dig.),  that,  "in  case  of  the  death  of  a 
sole  plalntifr,  the  legal  representative  of  such 
plaintiff  ^ay,  by  leave  of  the  court,  or  a  judge, 
enter  a  suggestion  of  the  death,  and  that  he 
Is  such  legal  representative,  the  action  shall 
thereupon  proceed,"  may  contemplate  a  re- 
vivor In  the  name  of  an  executor  or  adminis- 
trator alone,  as  contended  for  by  counsel 
(Price  V.  Strange,  Madd.  &  O.  159);  and  the 
thirty-fifth  rule  of  practice  for  circuit  courts, 
framed  imder  the  statute  mentioned,  seems  to 
add  force  to  such  contention.  If  this  be 
true,  it  does  not  follow  that  the  revivor  in 
the  names  of  the  heirs  at  law  of  Gould  was 
not  properly  made.  The  act  of  November 
23,  1828,  while  It  declares  what  actions  shall 
die  with  the  person  and  what  shall  survive, 
provides  that  those  that  do  survive  may  be 
maintained  In  the  names  of  the  representar 
tlves  of  the  deceased.  McCleL  Dig.  p.  830, 
S  77.  The  action  here  Is  one  that  does  not 
die  with  the  plaintiff.  Rule  94  provides 
that  "In  all  cases  where  the  rules  as  to  mak- 
ing parties  in  other  actions  can  not  be  made 
applicable  to  actions  In  ejectment,  and  there 
is  no  rule  In  ejectment,  or  statute  controlling 
the  subject,  then  the  persons  may  be  made 
parties  upon  motion  and  notice,  in  such  man- 
ner and  upon  such  terms  as  the  judge  may 
direct"  The  ninety-fifth  rule  reads  as  fol- 
lows: "If  In  any  case  there  should  be  a  per- 
son In  Interest  or  possession,  other  than  the 
ezecator  or  administrator  of  the  deceased 
plaintiff  or  defendant,  who  should  be  made 
a  party  plaintiff  or  defendant  to  the  suit,  he 
may  be  made  a  party,  after  such  notice  and 
such  manner,  and  upon  such  terms  as  to 
pleading  as  the  court  or  Judge  may  direct 
Such  order  may  be  made  In  vacation  as  well 
as  in  term."  These  rules  wexe  made  by  the 
court  under  the  statute  specially  for  actions 
of  ejectment,  which  are  real  actions;  and 
as  isucb  actions  do  not  die  with  the  plaintiff 


but  may  be  maintained  in  the  name  of  the 
representative,  and  as  the  heir  is  the  real 
representative  of  the  ancestor,  it  is  contem- 
plated by  the  rule  that  such  heir,  being  a 
person  In  interest,  may  be  made  a  party, 
and  maintain  the  suit  The  action  to  be 
maintained,  as  contemplated  by  the  rule,  is 
the  one  commenced  by  or  against  the  de- 
ceased plaintiff  or  defendant  This  being 
the  case,  it  will  be  seen  that  the  action  be- 
fore us  was  commenced  about  six  months 
after  Hill  was  restored  to  the  possession  of 
the  land.  In  1875,— the  date  when  his  adverse 
possession  began  after  its  former  interrup- 
tion. He  cannot  tack  his  last  adverse  pos- 
session to  his  former  holding,  and  this  left 
him  without  the  requisite  statutory  bar.  The 
fact  that  the  heir  may  not  be  entitled  to  re- 
cover mesne  profits  for  the  time  the  land  was 
held  in  the  lifetime  of  the  ancestor,  if  such 
be  the  cose,  is  no  reason  why  the  land  Itself 
may  not  be  recovered.  The  suit  was  com- 
menced against  Henry  and  Wiley  Jenkins  in 
January,  A.  D.  1876.  Pending  the  suit 
against  them,  who  were  In  possession  under 
Hill,  the  latter  conveyed  the  lot  in  1881,  to 
his  daughter,  whose  executors  voluntarily 
appeared  and  defended  the  suit  in  iSSS.  The 
commencement  of  the  suit  under  such  dr- 
cnmstances  must,  of  course,  date  from  ibe' 
time  of  the  institution  of  the  action  against 
Henry  and  Wiley  Jenkins. 

For  the  reasons  given,  the  judgment  must 
be  reversed,  and  a  new  trial  awarded;  and 
it  will  be  so  ordered. 


(US  Ala.  IIS) 
SULLIVAN  T.  STATB. 
(Supreme  Court  of  Alabama.    April  10,  1894.) 
JcBT  in  Capitai.  Case  —  Homicide— Mamslaooe- 

TER. 

1.  The  statute  provided  that  for  the  trial 
of  a  capital  felony  the  court  shonld  order  the 
sherifF  to  summon  not  less  than  50,  nor  more 
than  100,  persons,  including  the  regular  jurors 
for  the  week,  the  court  to  inquire  into  and 
pass  on  the  qualifications  of  all  who  appeared 
m  response;  the  names  of  all  whom  it  might 
hold  competent  to  be  listed,  and  the  defense  to 
strike  2,  and  the  prosecution  1,  till  12  remain- 
ed, who  were  to  be  sworn  as  the  jury.  HM, 
that  the  court  had  no  power,  ex  mero  motu,  to 
discharge  a  person  because  he  had  been  summon- 
ed by  a  wrong  Christian  name,  and  soch  error 
would  be  presumed  prejudicial. 

2.  A  dying  declaration:  "S.  cut  me.  He 
cut  me  for  nothing.  I  never  did  anything  to 
him,"— is  not  incompetent  as  an  opinion,  nor 
irrelevant  to  the  homicidal  act. 

3.  A  part  of  a  dying  declaration,  "I  pray 
God  to  forgive  him"  (defendant),  is  irrelevant 

4.  In  a  sudden  quarrel,  one  is  obliged  to 
retreat  if  possible,  to  avoid  the  necessity  of  tak- 
ing life;  and  any  instruction  on  self-defense  in 
such  a  case,  which  does  not  submit  the  qnea> 
tion  of  such  possibility,  is  properly  refused. 

5.  It  was  error  to  refuse  the  charge  that 
before  the  jury  could  convict  defendant  of 
murder  in  the  second  degree,  they  must  be 
satisfied  from  the  evidence,  beyond  all  reason- 
able doubt,  that  defendant  unlawfully  stabbed 
deceased,  and  that  he  did  it  willfaily  or  ma- 
liciously. 

6.  Since  malice  and  formed  dedgn  may  be 
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inferred  from  the  nse  of  a  deadly  weapon,  the 
court  properly  refused  to  charge,  on  a  prosecu- 
tion for  killing  with  such  weapon,  that  if  two 
persons  fight  willingly  on  a  sudden  quarrel,  and 
one  kills  the  other,  the  killing  is  manslaughter; 
and  that  if  one  intentionally  does  an  act  calcu- 
lated to  take  life,  and  death  is  unintentionally 
prodnced,  it  is  manslaughter. 

Appeitl  from  dty  cotirt  ot  Selma;  J.  W. 
Mabry,  Judge. 

James  M.  SuIllTaii  waa  oonvlcted  of  mur- 
der in  the  first  degree,  and  appeals.  Be- 
versed. 

The  appellant  was  indicted  and  tried  for 
the  murd«'  of  WUliam  L.  Bmerson,  and  was 
convicted  of  murder  in  the  first  degree,  and 
sentenced  to  the  penitentiary  for  life.  Re- 
TOTBed  and  remanded. 

.  The  facts  of  the  case  referring  to  the  ex- 
ceptions reserved  by  the  defendant  to  the  ac- 
tion of  the  court  in  excusing  one  of  the  ju- 
rors are  sufficiently  stated  in  the  opinion. 
The  testimony  for  the  state  tended  to  show 
that  on  November  12,  1892,  in  one  of  the 
streets  of  Selma,  the  deceased,  William  L. 
Emerson  and  two  other  persons,  were  standr 
ing  talking;  that  the  defendant  came  up, 
"holding  his  hands  in  front  of  his  waist,  his 
left  hand  being  held  over  his  right,"  and,  as 
he  came  up  facing  the  three,  he  said:  "We 
have  had  a  big  day  to-day."  To  this  the  de- 
ceased replied:  "Yes;  you  have  had  several 
big  daya  Ton  bad  one  when  you  shot  that 
man  In  the  leg  In  front  of  the  market  house." 

The  defendant  responded:    "Yes,  G d 

yon;  I  don't  have  to  shoot  you  In  the  leg;" 
and  at  the  same  time,  while  standing  about 
two  feet  from  the  deceased,  the  defendant 
drew  a  dirk,  and  plunged  it  Into  the  breast 
of  the  deceased.  During  all  of  this  time  Em- 
erson was  standing  still,  with  both  hands 
down  by  his  side  in  a  natural  position,  had 
nothing  In  his  hands,  and  did  not  curse  or 
make  any  movement  towards  the  defendant 
Immedlatdy  after  being  stabbed,  the  de- 
ceased staggered  back,  and  fell,  bleeding  co- 
piously from  the  wound,  and  called  for  a 
doctor.  The  deceased  was  then  moved  from 
the  street  to  a  drug  store,  and  died  in  about 
40  minutes  after  the  cutting.  The  deceased 
repeatedly  said  to  one  of  the  witnesses  that 
was  standing  by  him,  while  he  was  lying  on 
the  floor  of  the  drug  store,  "that  he  could 
not  live;  that  he  was  dying."  After  this 
statement,  while  lying  on  said  floor,  the  de- 
ceased said:  "Jim  Sullivan  cut  me.  He  cut 
me  tor  nothing.  I  never  did  anything  to 
him.  I  pray  God  to  forgive  him  lor  it" 
The  defendant  objected  to  the  introduction 
in  evidence  of  that  part  of  the  deceased's 
statements  that  defendant  "cut  him  for  noth- 
ing," and  "I  pray  God  to  forgive  him,"  and 
moved  the  court  to  occlude. these  expres- 
sions from  the  jury,  on  the  ground— First, 
that  they  were  mer^y  conclusions  of  the  de- 
ceased; second,  they  were  the  deceased's, 
opinions;  third,  they  did  not  relate  to  the 
circumstances  or  transactions  of  the  kUlIng. 
The  court  overruled  this  motion  of  the  de- 


fendant, and  to  thb  ruling  the  defendant 
duly  excepted. 

The  testimony  for  the  defendant  tended  to 
show  that  upon  coming  up  to  where  the  de- 
ceased was  standing  with  two  other  people, 
and  the  defendant  addressing  the  remark  to 
them,  as  stated  above,  the  deceased  replied 
to  him  in  an  angry  manner,  and  cursed  him; 
that  the  defendant  told  the  deceased  he  had 
no  pistol,  and  to  go  ofT  and  let  him  alone; 
that  the  deceased  then  started  towards  the 
defendant  with  his  left  hand  raised,  and  his 
right  hand  upon  or  near  his  pistol  pocket, 
and,  when  the  deceased  got  near  the  defend- 
ant, the  defendant  struck  at  the  deceased 
with  his  knife,  and  that  the  deceased's  hand 
struck  the  back  of  the  defendant's  hand,  and 
drove  the  knife  into  the  deceased's  breast 

The  defendant  requested  the  court  to  give 
the  following  written  charges,  and  separate- 
ly excepted  to  the  court's  refusal  to  give 
each  of  them  as  asked:  (1)  "The  court 
charges  the  Jury  that  if  the  defendant  did 
not  provoke  or  encourage  the  difficulty,  but 
approached  the  defendant  [deceased]  In  an 
orderly  and  peaceful  maimer,  and  the  de- 
ceased replied  angrily  and  insultingly,  and 
advanced  towards  the  defendant  and  placed 
his  hands  behind  him  In  such  manner  as  to 
indicate  to  a  reasonable  man  that  his  pur- 
pose was  to  draw  a  pistol,  and  fire,  the  de- 
fendant was  authorized  to  anticipate  him, 
and  stab  him;  and  the  rule  In  such  case 
would  not  [be]  raised,  If  It  should  turn  out 
that  the  deceased  was  in  fact  unarmed,  as 
the  law  of  self-defense  does  not  require  the 
defendant  to  wait  until  the  weapon  is  pre- 
sented, ready  for  deadly  execution."  @) 
"The  court  charges  the  Jury  that  If  the  de- 
fendant did  not  provoke  or  bring  on  the  dif- 
ficulty, but  approached  the  deceased  in  an 
orderly  and  peaceful  manner,  and  the  de- 
ceased replied  angrily  and  insultingly,  and 
advanced  towards  the  defendant  with  one 
hand  raised,  and  the  other  hand  placed  upon 
or  in  the  direction  of  a  plstcd  pocket.  In  such 
n^anner  as  to  indicate  to  a  reasonable  man 
that  his  purpose  was  to  draw  a  weapon  and 
use  It,  the  defendant  was  authorized  to  an- 
ticipate him,  and  cut  first"  (6)  "The  court 
charges  the  Jury  that,  before  they  can  con- 
vict tlie  defendant  of  murder  in  the  second 
degree,  they  must  be  satisfied  from  the  evi- 
dence, beyond  all  reasonable  doubt,  that  the 
defendant  unlawfully  cut  or  stabbed  W. 
L.  Emerson,  and  that  he  did  the  cutting  <x 
stabbing  willfully  or  maliciously."  (13)  "M 
two  persons  fight  wUllngly  on  a  sudden  quar- 
rel or  provocation,  and  one  kills  the  other, 
the  statute  makes  the  killing  manslaughto: 
in  the  first  degree."  (16)  "The  court  charges 
the  Jury  that  If  one  intentionally  does  an  act 
calculated  to  take  life,  and  death  is  uninten- 
tionally produced,  the  bomlcfde  is  manslaugh- 
ter In  the  first  degree."  OS)  "The  court 
charges  the  Jury  that  the  danger  that  will 
excuse  one  for  killing  another  need  not  be 
real  or  actual.    It  may  now  be  known  that 
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an  the  appearances  of  danger  were  false, 
and  Emerson  never  Intended  to  do  defendant 
any  harm,  and  that  he  did  not  have  a  pistol 
or  other  deadly  weapon;  yet,  If  the  Jury  be- 
lieve, from  all  the  evidence  In  this  case,  that 
the  appearances  of  danger  surrounding  the  de- 
fendant at  the  time  were  such  as  to  produce 
a  reasonable  belief  In  the  mind  of  defendant 
that  his  life  was  in  danger,  or  that  he  was 
about  to  suffer  great  bodily  harm,  and  that 
there  was  no  other  reasonable  means  at  the 
time,  open  to  the  defendant,  to  avoid  the 
danger,  but  by  taking  E^merson's  life,  the 
defendant  being  without  fault  at  the  time, 
the  law  holds  him  harmless,  and  the  jury 
must  acquit  him,  although  Emerson  may 
have  had  no  pistol  or  other  deadly  weapon." 

P.  H.  Pitts,  for  appellant  Wm.  L.  Mar- 
tin, Atty.  Gen.,  for  the  State. 

BBICKBLL,  O.  J.  The  court  made  an  or- 
der setting  the  day  of  trial,  and  that,  with 
the  persons  drawn  and  simimoned  as  petit 
jurors  for  the  week,  other  names  should  be 
drawn,  so  as  to  increase  the  number  to  75,  a 
list  of  whom  were  to  be  served  on  the  de- 
fendant This  course  was  pursued;  and  on 
the  day  of  trial,  in  the  process  of  the  organi- 
zation of  the  jury,  the  court  was  inquiring 
into  and  passing  upon  the  qualifications  of 
the  persons  appearing,  in  obedience  to  the 
summons,  to  serve  as  jurors.  The  name  of 
Theodore  Lacy  was  called,  who  was  one  of 
the  regular  Jurora  of  the  week.  He  respond- 
ed, but  said  that  though  summoned  by  the 
name  of  Theodore,  his  true  name  was  The- 
ophllus  ZiScy.  Thereupon,  ex  mero  moto,  the 
court  excused  or  discharged  him  from  serv- 
ice as  a  juror,  to  which  the  defendant  ex- 
cepted. 

1.  The  special  statute  in  relation  to  the 
drawing  and  impaneling  of  grand  and  petit 
jurors,  in  the  county  of  Dallas,  requires  that 
whenever  any  person  stands  Indicted  for  a 
capital  felony,  the  court  must  on  the  first 
day  of  the  term,  or  as  soon  thereafter  as 
practicable,  make  an  order,  conforming  to 
section  4874  of  the  Oode  of  1876,  command- 
ing the  sherifT  to  summon  not  less  than  50, 
nor;  more  than  100,  persons,  including  those 
summoned  on  the  regular  juries  for  the  week, 
from  whom  the  panel  for  the  trial  is  to  be  se- 
lected. Upon  the  court  on  the  day  set  for 
the  trial,  if  the  cause  is  ready  for  trial,  is  Im- 
posed the  duty  of  inquhtng  into  and  passing 
"upon  the  qualifications  of  all  persons  who 
appear  in  court  in  response  to  the  summons 
to  serve  as  jurors,"  and  to  cause  the  names 
of  all  those  whom  the  court  may  bold  to  be 
competent  jurors  to  try  the  defendant  to  be 
placed  on  lists,  and  to  requtare  the  defendant 
to  strike  off  from  the  lists  2  names,  and  the 
solicitor  to  strike  off  1;  and  this  process  is 
continued  until  only  12  names  remain,  who 
are  to  be  sworn  and  impaneled  as  the  jury. 
It  is  further  provided  that  "if  the  sheriff 
fails  to  summon  any  juror  drawn,  or  any  ju- 


ror summoned  fails  or  refuses  to  attend  the 
trial,  oc  there  is  any  mistake  in  the  name  of 
any  juror  drawn  or  summoned,  none  or  ail  of 
these  grounds  shall  be  sufficient  to  quash  the 
venire,  or  continue  the  case."  Pamph.  Acts 
1884-85,  p.  498.  It  is  obvious  that  the  pow- 
er the  court  is  authraized  to  exercise  in  the 
process  of  the  organization  of  the  jury  is  the 
Inquiry  into,  and  determination  of,  the  quali- 
fications as  a  juror  of  the  person  appearing 
In  obedience  to  the  summons.  It  may  doubt- 
less reject  any  or  all  who  may  be  subject  to 
any  disqualification,  or  who  may  not  have 
the  statutory  qualifications.  So,  it  may  prob- 
ably excuse  or  discharge  any  person  because 
of  reasons,  personal  to  himself,  which  would 
render  service  as  a  juror  oppressive.  Be- 
yond this  It  is  not  contemplated  by  the  stat- 
ute the  powM:  which  the  court  may  exercise, 
ex  mero  motu,  shall  extend.  If  there  be  not 
an  absence  of  the  statutory  qualifications,  or 
a  temporary  disqualification,  or  reasons  per- 
sonal, rendering  service  as  a  juror  oppressive, 
the  duty  of  the  court  is  to  cause  the  names 
Of  all  appearing  to  be  placed  on  the  lists 
from  which  the  jury  is  to  be  selected.  A  Ust 
of  all  who  are  to  be  summoned  to  appear, 
the  law  requires  to  be  served  on  the  defend- 
ant The  object  Is  to  enable  him  to  prepare 
for  his  challenges;  to  afford  him  the  oppor- 
tunity of  ascertaining  whether  causes  for 
challenge  exist;  to  exercise  intelligently  the 
right  of  peremptory  challenge  and  the  power 
of  selection  which  the  statute  confers.  Par- 
sons V.  State,  22  Ala.  50.  There  should  not 
be  Interference  with  this  right,  further  than 
the  statute  sanctions.  The  juror  was  not  in- 
competent There  was  no  disqualification; 
no  request  to  be  excused  because  service 
would  be  oppressive.  The  only  reason  for 
bis  discharge  was  the  misnomer  of  his  Chris- 
tian name,— a  misnomer  not  affecting  ills 
identity,  for  by  it  he  had  been  summoned, 
and  to  it  he  responded;  an  error  which,  by 
the  express  terms  of  the  statute,  is  immate- 
rial; not  ground  for  quashing  the  venire,  or 
a  continuance  of  the  cause.  The  court  erred 
in  the  discharge  of  the  juror.  The  error,  it 
may  be,  was  not  of  practical  injury  to  the  de- 
fendant We  deem  it  safer,  however,  to  ad- 
here to  the  long-settled  rule  that  when  error 
is  shown,  the  presumption  of  injury  arises, 
which  must  be  clearly  repelled  by  the  record, 
or  the  judgment  will  be  reversed.  1  Brick. 
Dig.  p.  780,  §  100. 

2.  After  the  deceased  had  received  the  fa- 
tal stab,  and  after  he  had  given  up  all  hope 
of  recovery,  he  made  statements  concerning 
the  encounter,  which  were  received  In  evi- 
dence against  the  objection  of  the  defendant 
Such  statements— dying  declarations— are  ex- 
ceptional testimony,  and  are  received  from 
the  necessity  of  the  case;  the  circumstances 
and  the  solemn  surroundings  being  treated 
as  supplying  the  sanction  and  restraining 
force  over  the  declarant  which  a  solemn  oath 
Imposes  in  ordinary  cases.  But  the  declar- 
ant does  not  become  a  general  witness.    He 
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can  only  spefik  of  the  transaction  which 
causes  the  death,  and  such  accompanying 
acts,  statements,  and  conduct  as  shed  light 
on  It;  the  res  gestae,  in  a  strict  sense.  Any- 
thing previously  done  or  said,  \jnless  called 
up  and  made  part  of  the  altercation,  cannot 
be  proven  as  a  dying  declaration;  and,  when 
so  called  up,  It  can  be  proved  as  such  only  to 
the  extent  It  is  repeated  or  uttered  In  the  al- 
tercation. It  does  not  legalize  any  statement 
by  the  declarant  of  the  past  transaction  out 
of  which  the  difflcnlty  grew.  It  Is  only  such 
acts  or  statements  done  or  uttered  at  the 
time  of  the  final,  fatal  encounter  and  catas- 
trophe, and  'v^hlch  tend  to  shed  light  on  It  as 
a  i>art  of  the  res  gestae,  which  can  be  so 
proved.  PonvlUe  v.  State,  91  Ala.  89,  8 
South.  688;  Bibb  v.  State,  94  Ala.  81,  10 
South.  606;  Railroad  Co.  v.  Pearson  (Ala.) 
12  South.  176;  Johnston  v.  State  (Ala.)  10 
South.  667.  Just  l>ef(»-e  Emerson,  the  de- 
ceased, expired,  when  he  was  conscious  he 
was  dying,  and  so  expressed  himself,  he 
made  two  declarations,  which  were  offered 
in  evidence  as  dying  declarations.  Bach  was 
s^aiately  objected  to,  each  objection  was 
overruled,  the  testimony  was  admitted,  and 
a  separate  exception  was  reserved  to  each 
ruling.  One  of  the  declarati<»i8  was:  "Jim 
Sullivan  cat  me.  He  cut  me  for  nothing.  I 
never  did  anything  to  him."  The  objectlcMis 
made  to  this  testimony  were  "that  it  was  the 
conclusion  of  the  declarant,— the  opinion  of 
the  deceased,— and  that  It  did  not  relate  to 
the  circumstances  or  transaction  of  the  kiUr 
Ing."  There  is  nothing  In  this  objection. 
The  statement  certainly  did  relate  to  the  act 
01'  transaction  of  the  killing.  The  killing 
was  effected  by  means  of  an  incised  wound. 
AQ  the  vrltnesses  concur  In  that.  He  also 
said  Sullivan  cut  him  for  nothing,  and  that 
he  (the  declarant)  did  nothing  to  Sullivan. 
True,  this  statement  was  very  general,  but  it 
was  admissible  as  a  collective  fact  8  Brick. 
Dig.  p.  437,  f !  468,  400,  463,  466.  The  otho- 
part  of  the  declaration  was  simply  a  contin- 
uation of  the  former:  "I  pray  God  to  forgive 
him."  This  should  have  been  excluded.  It 
did  not  In  any  way  relate  to,  or  shed  any 
light  on,  the  act  of  killing,  or  that  which  ap- 
parently led  to  11 

3.  It  may  be  that  charges  numbered  1  and 
18,  requested  hy  the  defendant.  And  support 
in  charges  which  were  pronounced  correct  in 
De  Arman's  Case,  71  Ala.  851.  We  are  nev- 
ertheless constrained,  In  view  of  the  more  re- 
'  cent  mlings  of  this  court,  to  declare  that  the 
dty  court  properly  refused  to  give  them  In 
the  form  in  which  they  were  requested. 
When  an  assault  Is  made  on  a  sudden  quar- 
rel, and  a  mutual  combat  ensues,  retreat,  if 
possible,  to  avoid  the  threatened  danger,  is  a 
duly;  for,  as  was  said  in  Com.  v.  Drum,  68 
Pa.  St.  91,  "when  It  comes  to  a  question 
whether  one  man  shall  flee,  or  another  shall 
live,  the  law  decides  that  the  former  shall 
flee  rather  than  that  the  latter  shall  die." 
Saiand  Y.  State,  62  Ala.  822;  Flerson  v.  State, 


12  Ala.  149.  There  may  be  cases  of  murder- 
ous assault,  or  of  assaults  with  Intent  to 
commit  other  atrocious  felonies,  from  which 
it  is  not  the  duty  of  him  who  is  assailed  to  re- 
treat, or  employ  any  other  effcvt  to  avoid 
taking  life;  but  In  all  cases  of  sudden  com- 
bat, to  establish  excusable  homicide  In  self- 
defense,  it  must  appear  that  the  party  killing 
had  retreated,- had  made  real  effort  to  avoid 
the  necessity  of  taking  life.  Any  Instruction  to 
the  jury  in  such  case,  though  It  may  assert 
every  other  fact  essential  to  constitute  homi- 
cide In  self-defense,  which  does  not  necessi- 
tate the  inquiry  whether  retreat  or  other  ef- 
fort to  avoid  the  taking  of  life  was  practica- 
ble, is  properly  refused.  Holmes  v.  State  (Ala.) 
14  South.  864;  Webb  v.  State  (Ala.)  14  South. 
865;  Gibson  v.  State,  89  Ala.  121,  8  South. 
98;  aeveland  v.  State,  86  Ala.  2,  5  South. 
426.  For  the  like  reason,  charge  numbered  8 
was  properly  refused.  Charge  6  should  have 
been  given.  Charges  13  and  16  were  rightly 
refused.  The  hypothesis  of  neither  of  them 
is  a  universal  truism.  Cases  falling  within 
each  of  the  postulates  might  be  murder,  for 
there  may  have  been  formed  design,  and  the 
homicide  may  have  resulted  from  that  form- 
ed design.*  If  it  did,  although  Sullivan  may 
have  been  killing  people,  yet,  according  to 
their  language,  no  matter  how  deadly  the 
weapon,  nor  how  directly  aimed  at  Emer- 
son, yet,  unless  the  killing  was  intentional, 
the  crime  could  not  be  of  higher  grade  than 
manslaughter.  In  other  words,  no  matter 
how  deadly  the  blow,  or  how  likely  to  pro- 
duce death,  /et,  unless  the  jury  find  there 
was  a  specific  Intention  to  kill,  the  homicide 
Is  only  manslaughter.  Manslaughter  is  the 
unlawful  killing  of  a  human  being  without 
malice.  Every  one  must  be  hdd  to  Intend 
the  known  consequences  of  an  intentional 
act  When  life  is  taken  by  the  direct  use  of 
a  deadly  weapon.  If  there  be  nothing  else  in 
the  transaction,- no  justifying  or  explanato- 
ry circumstances,- the  presumption  is  that 
the  killing  was  done  pursuant  to  a  formed  ' 
design.  Malice  may  be  inferred  from  the  use 
of  an  instrument  known  to  be  liable  to  pro- 
duce death.  8  Brick.  Dig.  p.  216,  {  624; 
Hadley  v.  State,  66  Ala.  31.  Reversed  and 
remanded. 

HARALSON,  X,  not  sitting. 


(102  Ala.  ESS) 

KUHL  V.  LONG  et  al. 

(Supreme  Court  of  Alabama.     Feb.  13,  1894.) 

Appbal  fbom  Justice— Pbaoticb—Evidbsob— 
Instructions. 

1.  Where  the  snmmoiiB  in  the  justice  court 
runs  in  the  name  of  E.  L.  and  J.  L.,  doing  busi- 
ness as  L.  &  Co.,  they  may  file  their  complaint 
on  appeal  to  the  circuit  court  in  their  individual 
names. 

2.  A  complaint  filed  In  the  drcnlt  court 
on  appeal  before  the  trial  was  entered  upon  is 
in  time. 

8.  In  a  suit  to  recover  money  paid  for  tax- 
es, a  tax  collector's  recdpt  in  the  firm  name  la 
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admissible,  tKongh  the  parties  ane  in  their  in- 
dividual names. 

4.  After  the  jury  have  retired,  it  is  error 
to  give  them  further  instructions,  at  their  re- 
Quest,  in  the  absence  of  counsel,  the  court  hav- 
ing made  no  effort  to  have  them  called. 

5.  The  objection  that  the  court  instructed 
the  jury  in  the  absence  of  counsel  cannot  be 
raised  on  appeal  where  it  was  not  urged  on 
motion  for  new  trial. 

Appeal  from  circuit  court.  Mobile  county; 
James  T.  Jones,  Judge. 

Action  by  Elizabeth  LonK  and  another 
against  Marlah  M.  Kuhl.  From  a  Judgment 
for  plalnUtts,  defendant  appeals.     AfOrmed. 

This  was  an  action  of  assumpsit  to  recover 
the  amount  paid  by  the  plaintiffs  for  taxes 
upon  certain  property  whlcli  they  had  pu]> 
chased  from  the  defendant  The  suit  was 
originally  commenced  in  a  Justice  of  the 
peace  court  There  was  no  complaint  filed 
in  that  court,  but  in  the  summons  the  cause 
of  action  was  stated  as  follows:  "Amt  due 
bill  taxes,  city  of  Mobile,  on  property  bot 
by  plaintiff  from  defendant  after  January  1, 
1882,  $16.40;  amount  of  taxes  bill,  state  and 
county,  Mobile,  bot.  by  plaintiff  from  defend- 
ant after  January  1,  1892,  $24.75."  The  jus- 
tice of  the  peace  rendered  judgmeut  for  the 
plaintiff  for  $41.15,  the  total  amount  claimed, 
and  the  defendant  appealed  to  the  circuit 
court  In  the  circuit  court  the  plaintiff  an- 
nounced ready,  without  having  filed  a  com- 
plaint In  the  cause;  and  thereupon  the  de- 
fendant moved  to  dismiss  the  cause  for  the 
want  of  prosecution,  and  because  the  plain- 
tiffs bad  announced  themselves  ready  for 
trial,  and  bad  not  filed  any  complaint  tiie 
record  showing  that  the  amoimt  claimed  by 
plaintiffs  was  more  than  $20.  The  court  re- 
fused this  motion,  and  the  defendant  duly 
excepted.  The  plaintiffs  were  then  allowed 
by  the  court  to  file  their  complaint.  In  which 
they  sued  Individually  as  Elizabeth  Long  and 
Catherine  Long,  and  not  as  Long  &  Ck>.,  as 
the  summons  from  the  Justice  of  the  peace 
court  declared.  On  the  trial  of  the  cause,  as 
Is  shown  by  the  bill  of  excepticms,  Elizabeth 
Long,  one  of  the  plaintiffs,  testified  that  she 
and  her  coplalntiff  purchased  a  certain  lot 
of  land  from  the  defendant  on  January  21, 
1892,  and  that  there  was  a  deed  executed  to 
them  on  that  date.  This  witness  further  tes- 
tified that  she  had  paid  the  taxes  when  the 
bill  for  the  same  was  presented  to  her  by 
the  tax  collector,  and  offered  to  introduce  In 
evidence  the  receipt  of  the  tax  collector  for 
the  payment  of  the  same.  One  of  these  re- 
ceipts was  made  out  In  the  name  of  "Mrs. 
Elizabeth  Long  &  Co."  To  the  introduction 
of  this  receipt  of  the  tax  collector  in  evidence 
the  defendant  objected,  because  It  was  Im- 
material and  Irrelevant,  and  because  on  its 
face  it  was  not  the  tax  bill  of  the  plaintiffs 
In  this  case.  The  court  overruled  this  objec- 
tion, admitted  the  said  receipt  in  evidaice, 
and  to  this  ruling  the  defendant  duly  ex- 
4*epted.  The  testimony  for  the  defendant 
tended  to  show  that  the  negotiation  for  the 


purchase  of  her  land  by  the  plaintiffs  wan 
carried  on  by  the  agents  of  tiie  respectivs 
parties.  The  agreement  of  her  agent  to  pay 
the  taxes  Is  copied  in  the  opinion.  It  was 
also  testified  for  the  defendant  that  the  pay- 
ment of  taxes  due  upon  real  estate  was,  ao- 
cording  to  usage  and  custom,  In  the  real-es- 
tate business,  a  matter  of  special  agreement 
between  the  vendor  and  vendee,  and  that  the 
taxes  were  usually  pro  ;ated.  Upon  the  In- 
troduction of  all  the  evidence,  the  defendant 
requested  the  court  to  give  the  goieral  af- 
firmative chfCrge  in  her  behalf,  and  duly  ex- 
cepted to  the  court's  refusal  to  give  the  same; 
The  action  of  the  court  In  giving  additional 
instructions  to  the  Jury  in  the  absmce  of  the 
defendant's  counsel  Is  sufiScIently  stated  In 
the  opinion.  After  the  return  of  the  verdict 
of  the  Jury  for  the  plaintiffs,  the  court  ren- 
dered Judgment  accordingly;  and  thereupon 
the  defendant  moved  the  court  to  set  aside 
the  vMdict  and  judgment,  and  grant  her  a 
new  trial,  upon  sey^'al  grounds,  which  it  is 
unnecessary  to  set  out  In  detail  This  mo- 
tion for  a  new  trial  was  overruled,  and  the 
defendant  duly  excepted.  The  appeal  Is 
prosecuted  by  the  defendant,  who  assigns  as 
error  the  rulings  of  the  court  upon  the  evi- 
dence, the  refusal  to  give  the  general  affirma- 
tive charge  for  the  defendant,  the  court's  re- 
fusal to  grant  a  new  trial,  and  the  ln£^truc> 
tion  by  the  court  to  the  jury  in  the  absence 
of  her  counseL 

Predk.  G.  Bromberg,  for  appellant  Wm. 
8.  Anderson,  for  appellees. 

COLEMAN,  J.  On  the  21st  of  January, 
1892,  Marlah  M.  Kuhl  sold  and  conveyed  by 
deed,  for  a  present  expressed  consideration, 
with  covenants  of  warranty,  a  c»taln  parcel 
of  land  to  Elizabeth  Long  and  Catherine 
Long.  Subsequently,  the  vendees  paid  the 
taxes  which  were  assessed  against  the  land 
for  the  year  1892.  The  plaintiffs  Long  be- 
gan proceedings  in  the  Justice  court  to  recov- 
er the  amount  thus  paid  for  taxes.  The  lien 
for  taxes  attaches  to  land  on  the  Ist  day  of 
January,  and  this  lien  holds  good  against 
any  subsequent  alienation.  Drlggers  t.  Cas-. 
sidy,  71  Ala.  529;  Swann  v.  State,  77  Ala. 
545.  The  summons  issued  bythejusticeof  the 
peace  commanded  the  defendant  to  appear 
and  answer  the  complaint  "of  Elizabeth  Long 
and  Catherine  Long,  doing  business  as  Long 
&  Co."  The  bond  given  on  the  appeal  from 
the  justice  court  to  the  circuit  court  was  made 
payable  "to  Elizabeth  Long  and  Catherine 
Long,"  and  from  a  Judgment  "In  favor  of 
Elizabeth  Long  and  Catherine  Long."  There 
was  no  error  in  allowing  the  plaintiffs  to  file 
their  complaint  in  the  circuit  court  in  their 
Individual  names.  The  suit  was  originally 
brought  In  their  names  as  shown  by  the  sum- 
mons. Nor  was  there  any  error  in  overrul- 
ing the  motion  to  dismiss  the  suit  because 
no  complaint  had  been  filed  In  the  circuit 
court  before  the  parties  announced  theok- 


Digitized  by 


Google 


Ala.) 


NEWSOM  V.  STATE. 


269 


selves  ready  for  trial.  It  was  filed  before 
the  trial  was  entered  upon.  Tbe  defendant 
objected  to  the  introduction  of  the  tax  col- 
lector's receipt,  "because  immaterial  and  ir- 
relevant, and  because,  on  its  face,  It  was  the 
bill  of  saizabeth  Long  &  Co."  There  is  no 
merit  in  this  objection.  These  receipts  are 
evidence  tending  to  show  payment  and  the 
amount  paid,  and  it  was  entirely  competent 
to  explain  the  receipts. 

The  next  question  presents  one  of  more 
difficulty.  The  transaction  for  the  sale  of 
the  land  was  carried  on  for  several  days 
by  agents  of  the  respective  parties.  The 
vendor,  Mariah  M.  Kuhl,  was  present  at  no 
time.  After  the  agreement  for  the  sale  and 
purchase  of  the  land  was  agreed  upon  by 
their  respective  agents,  the  vendor  signed  the 
deed  for  the  conveyance  of  the  land,  and  de- 
livered it  to  Espalla,  her  agent,  to  be  deliv- 
ered upon  compliance  with  the  terms  of  par- 
chase.  Tbe  vendee,  Long,  was  present  to 
pay  the  purchase  money  and  to  receive  the 
deed.  It  is  in  evidence  "that  the  plaintifTs 
requested  that  the  defendant  give  her  a  writ- 
ing that  she  would  pay  all  taxes  accruing  up 
to  January  1, 1882,  and  Espalla,  as  agent,  ex- 
ecuted a  writing  as  follows:  "Mobile,  Ala., 
Jany.  2»h,  1892.  This  is  to  certify  that  I, 
Jos^b  Espalla,  Jr.,  agent  Mrs.  Maria  BL 
Kuhl,  will  see  that  all  taxes  on  the  store 
and  lot  on  the  north  side  of  Dauphin  street, 
3d  west  of  Clalb<«T»e  street,  up  to  the  1st 
day  of  January,  1892,  are  paid  by  the  said 
Mariah  M.  Kuhl.  [Signed]  Mariah  M. 
Kuhl,  Per  Joseph  Espalla,  Jr.,  Agent"  This 
writing  was  delivered  to  plaintiff,  and  by 
her  accepted.  A  comparison  of  the  receipt 
with  the  deed  does  not  enable  us  to  deter- 
mine that'  both  Instruments  refer  to  the 
same  property.  The  proof  Is  silent  on  this 
question.  One  bears  date  January  25,  1892; 
the  deed,  January  21,  1892.  We  are  unable 
to  determine  from  the  evidence  whether  both 
were  delivered  at  the  same  time,  and  when 
the  purchase  money  was  paid,  or  whether 
the  <Hie  bearing  the  later  date  was  subse- 
quent also  in  Its  execution,  and  independent 
of  the  other.  If  the  two  were  cotemporane- 
ons,  and  related  the  one  to  the  other  as  differ- 
ent parts  of  the  same  transaction,  construing 
them  as  one,  we  think  the  parties  themselves 
have  settled  the  question  of  liability.  If  the 
parties  expressly  stipulated  that  the  vendor 
was  to  pay  all  the  taxes,  which  were  a  lien 
upon  tbe  land,  up  to  January  1,  1892,  tbe 
principle  that  "expressio  uniiis  est  exdusio 
alterius"  would  apply.  Unless  we  give  this 
effect  to  the  writing,  it  could  have  no  opera- 
tion. On  the  other  hand,  If  it  was  executed 
several  days  after  the  sale  and  purchase  were 
completed,  and  did  not  enter  into  its  con- 
sideration, without  some  sufficient  considera- 
tion it  would  not  be  binding,  and  tbe  parties 
would  stand  upon  their  legal  rights  and  lia- 
bilities fixed  by  the  written  terms  of  the  con- 
tract of  sale  and  purchase.  We  do  not 
think  evidence  of  any  custom  among  real- 


estate  brokers  admissible  to  enlarge  or  dimin- 
ish or  affect  the  legal  rights  and  liabilities 
of  parties  fixed  by  their  written  agreement, 
about  which  there  Is  no  ambiguity. 

The  burden  rests  upon  appellant  to  show 
affirmatively  that  error  was  committed  by 
the  trial  court  The  bill  of  exceptions  states 
that,  "after  the  jury  had  retired,  they  re- 
turned to  the  court  room,  and  requested  the 
court  to  give  them  further  instructions,  whilst 
the  defendant's  attorney  was  absent  from  the 
court,  and  the  court  gave  additional  in- 
structions to  the  jury  in  his  absenca"  We 
are  not  willing  to  give  our  sanction  to  a  prac- 
tice of  this  character.  Courts  should  not  In- 
struct juries  in  the  absence  of  counsel.  They 
are  not  only  deprived  of  the  opportunity  to 
except  to  such  charges,  but  have  no  oppor- 
tunity to  ask  tor  explanatory  charges,  If 
deemed  necessary.  We  would  not  be  under- 
stood as  holding  that  counsel  may  absent 
themselves  Intentionally,  and  thus  Interfere 
with  the  administration  and  dispatch  of 
businesa  Snch  is  not  our  ruling.  Hare  tbe 
jury  had  been  charged  and  retired.  Coun- 
sel for  the  defendant  had  the  right  to  pre- 
sume the  Instructions  to  the  jury  were  com- 
pleted, and  that  none  others  would  be  given 
without  notice  to  blm.  If  the  court  had 
caused  counsel  to  be  called,  or  otherwise 
exercised  proper  diligence  to  have  him  noti- 
fied to  attend,  we  would  not  say  the  court 
should  unreasonably  delay  the  Jury  or  tbe 
termination  of  the  cause,  on  account  of  the 
absence  of  counsd.  All  the  evidence  Is  set 
out  In  the  bill  of  exceptions,  and  It  shows 
that  Tipon  the  return  of  the  jury  into  court 
for  further  instructions,  the  court  proceed- 
ed to  charge  them  orally,  in  the  absence  of 
counsel,  and  there  is  no  evidence  to  show 
that  any  attempt  was  made  to  notify  ooun- 
.  set  The  question,  however,  is  not  presented 
in  such  a  shape  as  to  authorize  this  court  to 
review  it  If  the  appellant  had  moved  the 
court  to  grant  a  new  trial,  based  upon  the 
action  of  the  court  in  this  respect  and  his 
motion  had  been  denied  or  overruled,  and 
an  exception  reserved,  we  would  not  hesitate 
to  reverse  the  case,  but  no  such  ground  is 
specified  In  the  motion  for  a  new  trlaL  The 
facts  appear  in  the  bill  of  exceptions,  and 
the  bill  of  exceptions  falls  to  show  an  ex- 
ception to  the  giving  of  the  charge  or  to  the 
action  of  the  court     Affirmed. 


(97  Ala.  54) 

NEWSOM  V.  STATE. 

(Supreme  Court  of  Alabama.     Nov.  Term, 
1892-03.) 

Appeal  from  Geneva  county  court;  B.  J. 
Borland,  Judge. 

Newsom  was  convicted  of  carrying  a  conceal- 
ed pistol,  and  appeals.     Beversed. 

COLEMAN,  J.  On  the  authority  of  the  case 
of  Childs  T.  State,  97  Ala.  49,  ^2  South.  441, 
this  case  ia  reversed  and  remanded. 
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a02  Ala.  628) 

USB  ▼.  DB  BAADELABEN  COAL  &  IBON 
CO. 

(Supreme  Court  of  Alabama.    April  10,  1884.) 
Bbvibv  on  Appbai,— New  Trial — Hbabiso. 

1.  Decisions  granting  new  trials  will  not  be 
reyersed  unless  the  evidence  plainly  supports 
the  verdict. 

2.  Where  the  motion  for  a  new  trial  is 
made  within  the  30  davs  required  by  statute, 
the  court  may  continue  the  hearing  beyond  such 
time. 

Appeal  from  city  court  of  Blrmlngliam; 
William  W.  Wllkerson,  Judge. 

Action  by  Sam  Lee  against  the  De  Bardel- 
aben  Coal  &  Iron  Company.  From  an  order 
granting  defendant  a  new  trial,  plaintiff  ap- 
peals.    Affirmed. 

B.  M.  Allen,  for  appellant.  Walker  Percy, 
tor  appellee. 

COLEMAN,  J.  The  appellant,  Lee,  re- 
covered a  Judgment  against  the  appellee, 
whlcb  Judgment,  upon  motion  of  the  appel- 
lee, was  set  aside,  and  a  new  trial  granted. 
The  present  appeal  is  prosecuted  from  the 
order  of  the  court  granting  a  new  trial.  The 
cause  of  action  was  to  recover  for  personal 
injuries  averred  to  have  been  sustained  by 
reason  of  the  negligence  of  the  defendant, 
and  was  brought  imder  the  employers'  lia- 
bility act  The  complaint  contains  three 
counts.  The  defendant  pleaded  the  general 
issue,  and  also  contributory  negligence,  to 
the  whole  complaint  To  the  defendant's 
plea  of  contributory  negligence,  the  plaintiff 
replied  "that  defendant  knew  of  plaintUTs 
dangerous  position  at  the  time  of  said  col- 
lision, and  was  guilty  of  wanton  reckless- 
ness or  gross  negligence  in  running  said 
locomotive  engine  across,  over,  upon,  or 
against  plaintiff  as  aforesaid."  The  defend- 
ant Joined  issue  upon  this  replication.  After 
the  evidence  had  closed  the  court  charged 
the  Jury  "that  the  burden  of  proof  is  on  the 
defendant  to  show  contributory  negligence," 
which  charge  was  excepted  to  by  the  defend- 
ant The  court  refused  to  Instruct  the  Jury 
"that  plaintiff  could  not  recover  unless  the 
Jury  was  reasonably  satisfied  from  the  evi- 
dence that  some  one  of  the  train  knew  that 
plaintiff  was  in  a  dangerous  position,"  etc. 
If  plaintiff  had  Joined  issue  upon  the  defend- 
ant's plea  of  contributory  negligence,  the 
burden  then  would  have  devolved  upon  the 
defendant  to  make  good  this  plea.  Bromly 
V.  Railroad  Co.  (Ala.)  11  South.  341.  In- 
stead of  Joining  issue,  the  plaintiff  replied 
specially.  A  replication  must  either  traverse, 
or  confess  and  avoid,  the  matter  pleaded,  or 
present  matter  of  estoppeL  Winter  v.  Bank, 
54  Ala.  172.  A  general  roplicatlon  Is  a 
Joinder  in  issue  on  the  plea.  "A  special 
repUcatioa  Is  a  brief  statement  in  plain  lan- 
guage of  the  facts  relied  on  as  an  answer 
to  the  plea."  Code,  f  26S8.  The  defendant 
is  not  required  to  offer  evidence  in  support 


of  facts  averred  in  th«  plea,  which  are  con- 
fessed in  the  replication  to  the  plea.  In  the 
case  of  Dockery  v.  Day,  7  Port  (Ala.)  518, 
the  plaintiff  declared  upon  a  promissory 
note,  to  which  the  defendant  pleaded  in- 
fancy. The  plaintiff  replied  a  subsequent 
promise.  This  court  held  that  the  introduc- 
tion of  the  note  by  tlie  plaintiff  did  not  au- 
thorize a  recovery;  that  iii  addition,  he 
must  prove  a  subsequent  promise,  as  av^red 
in  bis  replication;  and  that  the  defendant 
was  not  required  to  prove  the  facts  admitted 
in  the  replication.  The  principle  Is  recog- 
nized in  the  case  of  Coster  v.  Brack,  19  Ala. 
210.  The  replication  confessed  the  facts 
averred  in  the  plea  ot  contributory  negli- 
gence, and,  to  avoid  their  effect  averred  that 
defendant  "knew  of  plaintiff's  dangerotis  po- 
sition, •  •  •  and  was  guilty  of  wanton 
recklessness  in  running  the  said  looomotlye 
engine  or  cars  upon  the  defendant"  etc.  In 
the  case  of  Railroad  Co.  v.  Johnston,  79  Ala. 
436,  the  principle  was  declared  that  if  the 
complaint  averred  willful  negligrence  on  tlie 
part  of  the  conductor,  and  the  proof  sliowed 
that  the  conductor  was  guilty  of  simple  neg- 
ligence, there  was  a  fatal  variance  between 
the  complaint  and  the  proof.  See  Railroad 
Co.  T.  Schaufler,  75  Ala.  136.  The  rule  de- 
clared In  Johnston's  Case,  supra,  was  fbl- 
lowed  in  the  cases  of  Railroad  Co.  t.  JacoIiSy 
92  Ala.  187,  9  South.  320;  Railroad  Co.  v. 
Winn,  93  Ala.  306,  9  South.  509;  Harold  v. 
Jones  (Ala.)  11  South.  747;  Railroad  Co.  v. 
Hurt  (Ala.)  13  South.  130.  We  do  not  con- 
sider the  question  as  to  whether  the  replica- 
tion was  a  departure  from  the  original  com- 
plaint, as  there  was  no  objection  to  its 
sufficiency  and  competency.  18  Am.  &  Eng. 
Enc.  Law,  pp.  680,  SSL  Under  the  plead- 
ings the  court  erred  in  some  of  the  instruc- 
tions to  the  Jury,  and  in  its  refusal  to  give 
some  of  the  charges  as  requested.  For  these 
errors  the  court  properly  granted  a  new  trial. 

There  is  no  merit  in  the  point  tliat  the 
court  had  no  Jurisdiction  to  make  the  order 
at  the  time  the  verdict  was  set  aside,  and  a 
new  trial  granted.  The  motion  was  made 
within  the  30  days  required  by  the  statute, 
and  was  continued,  by  an  order  of  the  court 
made  within  that  time,  to  the  day  when  it 
was  considered  by  the  court 

We  purposely  refrain  from  considering  the 
evidence  in  the  case,  lest  what  we  say  might 
unduly  influence  another  trial.  We  simply 
repeat  the  rule  declared  in  the  case  of  (3obb 
T.  Malone,  92  Ala.  630,  9  South.  738,  that 
"decisions  granting  new  trials  will  not  l>e 
reversed  unless  the  evidence  plainly  and 
palpably  supports'  the  verdict"  DiUard  v. 
Savage  (Ala.)  13  South.  614.  On  tUs  appeal, 
we  cannot  consider  the  ruling  of  the  court 
upon  the  demurrers  to  the  complaint  See, 
on  this  point  DuBenl>erry's  Case,  94  Ala.  413, 
10  South.  274;  Mothershed's  Ciasa  (Ala.)  12 
South.  714. 

Affirmed. 


Digitized  by 


Google 


Ala.) 


GABDKEB  v.  MOBILE  &  N.  W.  B.  CO. 


271 


(102  AU.  «3C) 

GABDNBK  et  aL  y.  MOBHiB  &  N.  W.  B.  CO. 
(Supreme  Oonrt  of  Alabama.     May  1,  1894.) 

AsaiaRMENT  OF  JODOMKNT— EXEOUTIOS  SilX — 

Fbopertt  Sdbjbct. 

1.  The  anigmnent  of  a  jadgment,  though 
not  made  in  the  mode  proyided  by  Codc^  f  2827, 
passes  an  equity  to  the  assignee. 

2.  Special  authority  of  an  attorney  to  as- 
sign a  judgment,  or  a  ratification  of  the  assign- 
ment, may  be  inferred  from  the  acquiescence 
of  the  client  therein  for  several  years. 

3.  Equity  will-  not  set  aside  a  sale  under 
execution  issued  on  a  Judgment  barred  by  lim- 
itations, where  a  seasonable  application  to 
quash  the  writ  was  not  made  to  the  court  ia- 
sning  it. 

4.  Where  a  railroad  company  for  14  years 
neglected  to  operate  its  road  or  exercise  its 
franchise,  and  tore  up  its  track,  it  cannot  claim 
that  its  right  of  way,  in  which  it  has  the  fee, 
is  exempt  &om  sale  on  execution  because  the 
corporation  was  created  for  the  furtherance  of 
pnblic  porposes,  with  whidi  such  sale  would  in- 
terfere. 

Appeal  from  chancery  conrt.  Mobile  conn- 
ty;  W.  H.  Tajrlor,  Chancellor. 

Action  by  the  Mobile  &  Northwestern  Rail- 
road Company  against  Lacy  B.  Gardner  and 
otiiera.  From  a  decree  for  complainant,  de- 
fendants appeal    Reversed. 

The  prayo:  of  the  bill  was  to  cancel  and 
remove  certain  deeds  of  conveyance  as  a 
cloud  on  the  title  to  property  alleged  to  be- 
long to  the  complainant,  and  for  an  injunc- 
tion to  prevent  the  commission  of  trespasses 
by  some  of  the  defendants.  The  bill  averted 
tliat  the  cranplainant  was  incorporated  tm- 
der  the  general  laws  of  the  state  of  Ala- 
bama <m  July  6,  1870;  that,  as  such  corpo- 
ration, it  was  anthoriaed  to  bnild  its  road 
trom  Mobile  in  a  northVesterly  direction, 
and  that  for  that  purpose  it  had  secured  for 
its  uses,  and  tos  its  right  of  way,  certain 
ivoperty  described  in  the  bill;  that  on  this 
said  property  it  bad  constructed  its  roadbed, 
had  built  bridges,  etc,  and  tliat  fm:  a  time  it 
had  operated  its  road  theretm.  The  bill  fur- 
ther averred  that,  for  a  while,  work  on  the 
Mobile  end  of  its  line  had  been  discontinued, 
and  that  work  had  commenced  on  the  Mis- 
sissippi division  of  its  road,  where  some- 
thing; ova-  20  miles  of  load  was  built,  which 
was  operated  i^  to  a  recent  period,  when 
the  complainant  was  deprived  of  the  use  of 
that  part  of  its  road  by  the  foreclosilre  of  a 
trust  deed  given  to  secure  its  bonded  indebt- 
edness; but  that  the  Alabama  corporation 
has  remained  in  possession  of  its  line  of 
road,  and  that  it  has  never' abandoned  its 
franchises,  rights,  or  property.  It  was  also 
averred  in  the  bill  that  adverse  claim  to 
some  of  the  property  and  franchises  of  the 
complainant  in  Mobile  county  was  set  up  by 
the  respondents;  that  such  adverse  claim 
was  founded  upon  certain  deeds  from  Wil- 
liam H.  Mcintosh,  as  trustee,  who  claimed 
mido*  deeds  from  the  sheriff  of  Mobile  coun- 
ty, to  Lacy  Gardner,  administratrix  as 
aforesaid,  and  Mary  Henry,  executrix  as 
aforesaid.  It  was  furthw  averred  that  the 
deed  from  the  sheriff  to  Mcintosh,  as  trus- 


tee, was  made  pursuant  to  the  sale  made  by 
the  sheriff  <«  the  8th  of  October,  1888,  under 
two  executions  issued  oat  of  the  circuit  court 
of  MoUIe  county,  August  29,  1888.  One  4^ 
these  executions  was  in  fkivor  of  William  H. 
McIntM^  assignee  of  Mary  Henry  and  Lucy 
Gardner,  as  said  repres^itatives,  on  a  Judg- 
m^it  recovered  against  complainant  March 
23,  1874,  by  William  O.  England  &  Sons, 
and  was  toe  ¥2,500.  The  other  execution 
was  issued  August  29,  1888,  in  favor  of  said 
William  Mclntosli,  as  assignee  of  Mary  Hen- 
ry, as  executrix  of  Thomas  Henry,  deceased, 
on  a  Judgment  recov»ed  in  said  court  24th 
June,  1875,  by  Walter  Burgess,  against  com- 
plainant, for  $7,563.33.  Sales  by  the  sheriff 
under  said  executions  were  made  October  8, 
1888.  The  bill  charges  that  no  valid  sale 
was  made  by  the  sheriff  of  the  property  and 
franchises  described.  First,  because  the 
property  and  franchises  of  complainant  lev- 
ied on  and  sold  by  the  shwiff  were  not  sub- 
ject to  levy  and  sale  under  executions  from 
the  circuit  court  Second,  because  said  judg- 
ments were  paicT  and  satisfied  before  said 
executions  were  issued.  Third,  because  said 
executi<Hts  were  not  good  and  lawfully  is- 
sued. The  bill  av»s  that  said  pretended 
sales  and  said  deeds  cast  a  cloud,  however, 
upon  complainant's  said  property  and  fran- 
chises. The  bill  charges  that  the  said  Ruf- 
fln  Is  trespassing  upon  complainant's  said 
property  by  dragging  a  chain  along  Its  road- 
bed, by  driving  stakes  in  its  ground,  assert- 
ing the  said  property  was  his,  and  not  the 
property  of  complainant,  and  that  he  is 
threatening  to  drive  off  the  employes  of  com- 
plainant from  its  said  propa:ty. 

The  resiKmdeats  demiured  to  tiie  bUl,  up- 
on the  ground  that  the  complainant  had  a 
plain  and  adequate  remedy  at  law;  and  by 
way  of  plea  set  up  that  no  such  corporation 
as  the  complainant  existed,  and  that  the  bill 
was  filed  without  authority.  Answering 
said  bill,  the  respondents  admitted  that  such 
a  corporation  as  the  complainant  was  Incor- 
porated, but  alleged  that  it  had  lost  its  char- 
ter by  failure  to  comply  with  certain  statu- 
tory requirements,  and  that  the  corporation 
had  ceased  to  exist  by  nonuser  of  Its  fran- 
chise for  five  consecutive  years.  The  re- 
spondents in  their  answer  also  denied  that 
the  complainants  had  been  holding  posses- 
sion of  the  property  in  oontrov»sy,  and,  fm> 
ther  answering,  alleged  that  they  were  the 
owners  of  the  land  in  c<mtrover8y,  and.  ad- 
mitted that  their  dalm  to  such  ownership 
rests  upon  the  sales  made  by  the  sheriff,  and 
the  deed  executed  by  him  as  described  In  the 
bill.  It  was  shown  by  the  evidence  that 
England  &  Sons  recovered  a  Judgment 
agaihst  the  complainant  corporation  on 
March  23,  1874,  for  $2,500;  that  execution 
was  issued  on  this  Judgment  April  28,  1874, 
and  returned  "No  property  foimd,"  and  that 
this  Judgment  was  kept  alive  by  the  re- 
peated Issuance  of  executions,  10  years  not 
elapsing  between  any  of  the  dates  of  isstt- 
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ance;  that  this  JTtdgiii«it  was  assigned  to 
the  Aetna  Life  Insurance  Company,  and 
that  on  March  31,  1881,  the  Aetna  Ltfe  In- 
surance Company  assigned  the  same  judg- 
m^  to  Thomas  Henry  and  William  H. 
Gardner,  and  that  on  Angnst  16  and  22, 
1888,  respectively.  Lacy  R.  Gardner,  as  ad- 
ministratrix, and  Mary  Henry,  as  execu- 
trix, of  their  deceased  husbands'  estates,  as- 
signed their  respectlTe  Interests  In  said  judg- 
ment to  W.  H.  Mcintosh.  It  was  further 
shown  that  on  August  29,  1888,  a  pluries 
execution  was  Issued  by  the  clerk  of  the  cir- 
cuit court,  In  the  name  of  W.  H.  Mclntoeh, 
assignee,  and  that  under  this  last  execution 
the  sheriff  levied  upon  the  property  of  the 
complainant,  and  sold  the  same,  at  whidi 
■ale  said  Mcintosh  became  the  purchaser. 

On  March  1,  1875,  Walter  Burgess  recov- 
ered a  judgment  in  the  circuit  court  of  Mo- 
bile county  against  the  complainant  for 
¥7,663.33.  On  May  9,  1876,  Walter  Burgess 
assigned  this  said  Judgment  to  W.  H.  Gard- 
ner, and  on  August  16,  18S^,  Lncy  R.  Gard- 
ner, as  administratrix  of  the  estate  of  W.  H. 
Gardner,  deceased,  assigned  said  judgm^it 
to  W.  H.  Mcintosh.  Execution  was  Issued 
on  this  judgment  July  13,  1875,  but  no  other 
execution  was  Issued  until  August  29,  1888, 
when  the  execution  was  issued  in  the  name 
of  W.  H.  Mcintosh,  assignee.  Under  this 
last  execution,  the  sheriff  levied  upon  the 
property  of  the  complainant;  at  the  same 
time  be  levied  under  the  execution  Issued 
upon  the  Bngland  Judgment,  at  which  sale 
Mcintosh  became  the  purchaser.  These 
Judgments  were  assigned  to  W.  H.  Mcintosh 
by  Mary  Henry  and  Lucy  R.  Gardner  under 
a  contract,  to  be  held  by  said  Mclntoeh,  as 
trustee,  pending  an  option  which  had  been 
glv«i  by  them  to  c^taln  otiiw  parties.  The 
time  for  the  exercise  of  this  option  having 
elapsed,  the  said  Mary  Henry  and  Lucy 
Gardner  requested  Mcintosh,  as  trustee,  to 
reoonvey  the  property  to  them,  whldi  he  did 
in  due  form  by  deeds.  It  is  these  deeds, 
and  the  deed  from  the  sheriff  to  Mcintosh, 
which  the  complainant  seeks  to  have  can- 
celed. 

Fred.  K.  6.  Bromberg,  McOarron  &  Lewis, 
and  Overall,  Bestor  &  Gray,  for  appellants. 
Pillars,  Torrey  &  Hanow  and  H.  Austlll,  for 
appellee. 

STONB,  O.  J.  The  bill  was  Died  to  vacate 
a  sale  of  lands  made  by  the  sheriff  of  Mo- 
bile county  under  executions  which  were  is- 
sued from  the  circuit  court  of  that  county, 
founded  on  Judgments  rendered  against  the 
appellee.  It  seeks  a  cancellation  of  the  con- 
veyance made  by  the  sheriff  to  the  purcbas- 
ee,  and  of  subsequent  conveyances  depend- 
ent on  it,  and  prays  an  injimction  to  pre- 
vent alleged  trespasses  on  the  lands.  The 
validity  of  the  sale  by  the  sheriff  is  Impeach- 
ed on  the  ground  of  alleged  irregularities 
in  the  issue  of  the  executions,  the  payment 


of  one  of  the  Judgments,  and  because  the 
lands  wwe  the  right  of  way  of  the  appel- 
lee, and,  as  is  asserted,  not  the  subject  of 
levy  and  sale  imder  executions  at  law. 
Prior  to  the  issue  of  the  executions  under 
which  the  sales  were  made,  the  judgments 
had  been  assigned.  The  assignments  were 
not  made  In  the  mode  prescribed  by  the  stat- 
ute (Code,  (  2927),  and  the  mandate  of  the 
executions  was  that  the  moneys  made  should 
be  accounted  for  to  the  assignee  of  the  Judg- 
ments. In  all  other  respects  the  executions 
corresponded  to  the  Judgments.  Judgments 
have  the  assignable  qualities  of  choses  In  ac- 
tion, and  may  be  transferred  by  parol  or  In 
writing.  If  a  statutory  mode  of  assignment 
Is  provided.  It  Is  cumulative,  in  the  absence 
of  express  words  Inhibiting  other  modes  of 
assignment  2  Freem.  Judgm.  §  422.  The 
assignment,  however  made,  passes  an  equity 
which  courts  will  recognize  and  protect  It 
entitles  the  assignee  to  sue  on  the  Judgment 
or  to  Issue  execution  thereon  In  the  name  oC 
the  assignor,  and  is  beyond  his  control  or 
Interference.  2  Brick.  Dig.  p.  153,  ({  308-317. 
The  statute  to  which  we  have  referred  does 
not  lessen  the  assignable  quality  of  Judg^ 
ments,  nor  limit  the  mode  of  assignment  It 
Is  cumulative,  entttiing  the  assignee,  if  the 
assignment  is  made  In  the  mode  provided,  to 
sue  on  the  judgment,  or  to  the  issue  of  exe- 
cution thereon  for  his  use,  in  the  name  of  the 
plaintiff,  whether  living  or  dead.  It  In  this 
way  dispenses  with  the  necessity  of  revivor 
In  the  event  of  the  death  of  the  plaintiff, 
and,  imder  the  operation  of  section  2595  of 
the  Code,  he  may  make  himself  the  sole 
party  on  the  recoVd.  Tlie  error  in  the  man- 
date of  the  executions  Is,  at  most,  a  mere 
Irregularity,  Incapable  of  Injury  to  the  ap- 
pellee, and  because  of  such  Irregularity  & 
court  of  equity  will  not  interfere  to  vacate  a 
sale  made  by  the  sheriff.  2  Freem.  Eix'ns, 
{  310;  Ray  v.  Womble,  56  Ala.  32;  Lockett 
V.  Hurt,  57  Ala.  198.  One  of  the  Judgments, — 
the  one  It  Is  asserted  was  paid  prior  to  the 
issue  of  execution  thereon,— seems  to  have 
been  assigned  by  the  attorney  of  the  plaintiff 
therein.  Without  special  authority,  an  at- 
torney at  law  can  not  assign  a  Judgment 
he  may  have  obtained  for  his  client  The 
authority,  or  a  ratification  by  the  client  may 
be  inferred  from  circumstances.  The  as- 
slgimient  was  made  many  years  before  the 
Issue  of  the  last  execution,  and,  so  far  as  Is 
now  shown.  Its  validity  has  never  been  ques- 
tioned by  the  client  The  silent  acquiescence 
for  years  by  the  client  la  evidence  that  the 
attorney  had  authority  to  make  it,  or  of  a 
subsequent  ratification.  The  contention  of 
payment  of  this  Judgment  was  not  asc^^ 
talned  by  the  chancellor  to  be  true,  and  we 
find  no  reason  to  doubt  the  correctness  of 
his  conclusion.  The  other  Judgment  ren- 
dered in  favor  of  Burgess  prior  to  the  Issue 
of  the  execution  under  which  the  levy  and 
sale  were  made,  bad  become  dormant,  more 
than  10  years  having  elapsed  after  the  test 
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of  the  last  precedine  execution.  The  execn- 
tlon  waa  Irregnlarlr  Issued,  and  was  TOida- 
ble,  but  It  was  not  void.  1  Freem.  Ex'ns, 
f  2830;  SandUn  v.  Anderson,  76  Ala.  405; 
Steele  v.  TutwUer,  68  Ala.  107.  On  a  proper 
application,  seasonably  made,  the  court  of 
law  would  have  quashed  It.  McCall  ▼. 
Blckarb7,  85  Ala.  152.  4  South.  414.  Such 
an  application  must  hare  been  made  with 
reasonable  diligence;  unexplained  laches 
would  hare  been  fatal  to  it.  Bank  y.  Spen- 
ea,  18  N.  Y.  160;  Oowan  v.  Sapp,  74  Ala. 
44;  Ponder  v.  Gheeves,  90  Ala.  117,  7  South. 
512.  More  than  two  years  elapsed  after  the 
issue  of  the  execution  and  the  levy  and  sale 
before  the  filing  of  the  present  bill.  Wheth- 
«  the  court  of  law  would,  at  that  day,  have 
entertained  an  api^cation  to  vacate  the  sale 
because  of  the  irregularity  In  the  issue  of 
the  execution,  it  Is  not  necessary  to  consider. 
Conceding  that  court  would  have  intervened, 
the  Jurisdiction  was  exclusive.  The  rule  Is 
very  general  that  a  court  of  equity  will  not 
interfere  to  vacate  a  sale  under  legal  process 
on  account  of  irregularity  In  the  Issue  of 
process  or  In  its  execution,  but,  as  Is  properly 
said,  "the  application  ought  to  be  made  to 
the  court  Issuing  the  writ,  and,  if  made  else- 
where, ought  not  to  be  entertained."  There 
must  be  acddent,  surprise,  mistake,  or  fraud, 
or  some  fact  or  circumstance  affecting  the 
sale  itself,  and  not  restinig  on  the  irregular^ 
Ity  of  the  process  or  Irregularity  in  its  execu- 
tion, before  a  court  of  equity  will  take  Juris- 
diction to  vacate  it  There  is  not.  In  this 
case,  averment  or  evidence  of  either  of  these 
conditions.  2  Freem.  Ex'ns,  {  310;  Bay  v. 
Womble,  66  Ala.  32;  Loctcett  ▼.  Hurt,  57 
Ala.  laS;   Ck>wan  v.  Sapp,  74  Ala.  44. 

The  more  Important  question  Is  whether 
the  lands  were  the  subject  of  levy  and  sale 
under  the  execntlonB,  and  this  depends  ma- 
terially upon  the  quality  of  the  estate  re3ld- 
Ing  In  the  appellee.  The  allegation  of  the 
original  bill  is  that  they  were  acquired  for 
a  right  of  way,  under  the  charts  of  the 
appellee,  "by  purchase,  condemnation,  and 
otherwise."  The  general  law  providing  for 
the  creation  and  regulation  of  railroad  cor- 
porations, approved  December  29,  1868,  un- 
der which  the  appellee  was  Incorporated  and 
organized,  contains  the  grant  from  the  state 
of  the  franchises  and  powers  it  claims  to 
have  acquired.  It  did  not  confer  the  power 
of  acquiring  lands  by  proceedings  In  con- 
demnation, or  otherwise  than  by  gift  or  pur- 
chase; and  did  not  limit  the  estate  or  inter- 
est which  could  be  acquired.  The  act  of 
March  1,  1871,  passed  after  the  creation  and 
organization  of  the  appellee,  conferred  the 
power  to  resort  to  compulsory  proceedings  in 
oondemnation  for  the  taking  of  lands. 
Pamph.  Laws  1870-71,  pp.  55-60.  There  is 
no  written  evidence  of  the  title  of  the  appel- 
lee introduced;  no  other  than  vague  and  in- 
definite parol  evidence,  which  seems  to 
have  been  recdved  without  objection,  indi- 
cating that  parts  of  the  lands  were  acquired 
T.1560.U0.9 — 18 


by  condemnation,  and  other  parts  by  gift  or 
purchase,  not  distinguishing  between  them. 
The  grant  of  power  to  acquire,  hold,  and  con- 
vey lands  for  a  right  of  way  or  other  uses  by 
the  law  of  1868  Is  general  and  extensive. 
The  tliird  section  confers  power  to  "acquire 
and  convey  at  pleasure,  all  such  real  and 
personal  estate,  as  may  be  necessary  and 
convenient  to  carry  Into  effect  the  objects  for 
which  it  was  created;"  and  the  fifteenth  sec- 
tion provides  for  the  acquisition  by  purchase 
or  gift  of  any  lands  in  the  vicinity  of  the 
road,  or  through  which  it  may  pass,  so  far 
83  may  be  deemed  convenient  or  neces- 
sary to  secure  the  right  of  way,  or  such 
as  may  be  granted  to  aid  in  the  construction 
of  the  road,  and  to  hold  and  convey  the  same 
in  such  manner  as  the  board  of  directors 
may  presci^be.  Pamph.  Laws,  1868,  pp.  462- 
466.  It  Is  an  Incidental  power  of  every  cor- 
poration, unless  restrained  by  statute,  to  pur- 
chase and  alien  lands  necessary  for  the  exer- 
cise of  its  corporate  powers,  and  this,  "inde- 
pendent of  positive  law"  conferring  such  pow- 
er. Says  Chancellor  Kent:  "All  corporations 
have  an  absolute  Jus  dlsponendi  of  lands 
and  chattels,  neither  limited  as  to  objects  nor 
circumscribed  a,s  to  quantity."  2  Kent, 
Comm.  281.  And  railroad  corporations  may 
take  a  fee  in  lands,  although  corporate  exist- 
ence is  limited  to  a  term  of  years.  1  Mor. 
Priv.  Corp.  S  330;  Davis  v.  Railroad  Co.,  87 
Ala.  633,  6  South.  140;  NlcoU  v.  Railroad  Co., 
12  N.  Y.  121.  What  was  the  quantity  and 
quality  of  the  estate  the  appellee  had  in  the 
lands?  The  power  to  acquire  an  estate  in 
fee,  by  purchase  or  gift,  for  a  right  of  way, 
or  for  other  uses,  was  very  broad  and  gen- 
eral, and,  according  to  the  allegations  of 
the  bill  and  the  scant  evidence  Introduced, 
the  lands  were  acquired,  certainly  In  part, 
by  the  exercl.se  of  this  power.  If  an  ease- 
ment only— the  right  to  construct,  maintain, 
and  oi)erate  a  railroad  In  and  upon  them— 
was  acquired,  it  Is  not  possible  to  ascertain 
the  parts  subject  to  the  easement  distin- 
guished from  the  parts  in  which  a  fee  was 
acquired.  As  the  case  is  presented,  the  more 
probable  Inferenc3  Is  that  the  appellee  had 
an  estate  In  fee  In  the  lands,  and  not  a  mere 
easement  If  the  latter  I3  the  nature  or 
character  of  its  estate  or  interest  entitling 
it  to  hold  in  exemption  from  levy  and  sale, 
the  fact  should  have  been  shown  by  cer- 
tainty of  pleading  and  satisfactory  evidence. 
As  a  general  rule,  the  property  of  all  pri- 
vate corporations  is  as  subject  to  legal  process 
for  the  satisfaction  of  debts  as  l,s  the  prop- 
erty of  natural  persons.  An  exception  ob- 
tains, however,  when  the  corporation  is  cre- 
ated to  serve  public  purposes,  charged  with 
public  duties,  and  Is  in  the  exercise  of  its 
franchise  and  in  the  performance  of  its  du- 
ties. Then,  on  considerations  of  public  poli- 
cy, without  regard  to  the  nature  or  quality 
of  the  estate  or  interest  of  the  corporation, 
according  to  the  weight  of  authority,  such 
property  as  is  necessary  to  enable  It  to  dis- 
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charge  Its  dutleB  to  the  public  and  effectuate 
the  objects  of  its  incorporation  is  not  subject 
^3  execution  at  law.  The  only  remedy  of  a 
Judgment  creditor  Is  to  obtain  the  appoint- 
ment of  a  receiver,  and  the  sequestration  of 
Its  Income  or  earnings.  1  Freem.  Ex'ns,  { 
179,  and  authorities  collected  in  notes;  2  Mor. 
Prlv.  Corp.  i  1125;  Gue  t.  Canal  Co.,  24  How. 
267;  Bridge  Co.  v.  Mean,s,  33  Neb.  867,  51 
N.  W.  240,  and  authorities  dted.  The  ex- 
emption from  levy  is  maintainable,  however, 
only  upon  the  theory  that  the  corporation  is 
created  tor  the  furtherance  of  public  pur- 
poses of  such  Importance  to  the  public  that 
there  must  not  be  private  interference  with 
such  of  the  corporate  property  as  is  essential 
to  effectuate  these  purposes;  and  presup- 
poses that  to  these  purposes  the  property  is 
being  applied.  Property  not  necessary  to 
effectuate  these  pxirposes,  if  acquired  by  gift 
or  purchase,  may  be  talien  by  legal  process 
for  the  satisfaction  of  debts.  2  Mor.  Prlv. 
Corp.  i  1125.  And  so  may  personal  property 
be  employed,  and  necessarily  employed,  In 
the  exercise  of  corporate  franchtses.  1 
Freem.  Ex'ns,  {  179.  When  the  lands  were 
levied  on  and  sold,  the  appellee,  as  a  corpora- 
tion, had  become  inert,  and  had  life  in  a 
name  only.  By  nonuser  It  had  subjected  It- 
self to  the  penalty  of  forfeiture  by  a  direct 
proceeding  at  the  instance  of  the  state,  while, 
only  In  the  absence  of  such  forfeiture,  it 
could  retain  the  capacity  to  exist  as  a  cor- 
poration. It  was  an  existence  in  name  only. 
It  was  not,  and  had  not  been  for  a  period  of 
13  or  14  years,  in  the  exercise  of  Its  corporate 
franchises.  The  line  of  railroad  had  been 
graded,  emban];:ments,  bridges,  and  trestles 
had  been  erected  and  constmcted  on  the 
lands  in  controversy.  The  work  was  Incom- 
plete, and  for  more  than  16  years  prior  to 
the  levy  and  sale  had  been  abandoned. 
From  the  only  part  of  the  road  which  wa« 
completed,  more  than  14  years  before  the 
levy  and  sale  the  rails  and  cross  ties  were 
removed,  and  sold  to  a  street-railway  com- 
pany; and  the  locomotive  and  flat  cars,  the 
only  rolling  5tock  it  seems  to  have  ever  pos- 
sessed, and  which  had  been  utilized  solely  to 
aid  in  construction,  were  sold  and  canted 
away.  Now,  conceding  that  the  property  of 
the  appellee  essential  to  the  exercise  of  its 
franchises  and  to  effect  the  public  purposes 
contemplated  in  its  creation  may  be  exempt 
from  levy  and  sale  under  legal  process,  can 
the  exemption  continue  after  the  franchises 
have  been  abandoned?  Can  it  exi5t  when 
the  necessity  for  Its  existence  has  termi- 
nated? We  think  It  Is  coextensive  with  the 
I)erformance  of  the  public  purposes  the  cor- 
poration was  intended  to  promote,  and,  when 
these  purposes  are  abandoned,  the  exemption 
ceases,  and  the  property  stands  In  the  condi- 
tion of  property  not  necessary  to  enable  the 
corporation  to  perform  Its  dutie;?  to  the  pub- 
lic 1  Freem.  Ex'ns,  {  179.  In  Benedict  v. 
Helneberg,  43  Yt  231,  a  railroad  company 
bad  ceased  to  use  a  portion  of  its  road,  and 


was  removing  the  rails  necessary  to  Its  opera- 
tion. The  company  owning  in  fee  the  part 
of  the  road  so  abandoned,  it  was  held  such 
part  wa,s  subject  to  levy  and  sale  under  exe- 
cution at  law.  The  decision  rests  upon  the 
proposition  that  the  land  ;»  abandoned  was 
not  being  held  for  public  uses,  or  for  use  as 
a  railroad.  In  that  case,  there  was  an  aban- 
donment In  fact  and  Intent  of  the  public 
uses.  Here,  there  was  an  abandonment  in 
fact  There  may  have  been  a  lingering  hope 
that,  at  some  Indefinite  time  in  the  future, 
the  corporation  might  resume  activity,  and 
apply  the  lands  to  the  uses  for  which  they 
were  acquired,  or  that  they  could  be  sold  to 
some  other  company,  having  the  means  <m: 
credit  to  complete  the  construction  of  a  line 
of  railroad.  However  this  may  be,  the  fact 
remains  that  there  was  not  an  exercise  of 
corporate  franchises  for  years,  and  the  lands 
were  not  applied  to  public  uses.  Practically 
there  was  no  pretense  that  they  were  held  to 
enable  the  company  to  diBcharge  its  public 
duties.  We  are  of  opinion  they  were  subject 
to  levy  and  sale  under  the  executions;  that 
the  sale  was  valid,  passing  to  the  purchaser 
the  fee  vested  in  the  appellee.  If  the  lands 
were  not  subject  to  execution,  what  remedy 
could  the  Judgment  creditors  have?  There 
wa^s  no  Income  or  earnings  to  be  sequestered. 
The  result  of  the  contention  would  be  that 
the  lands  were  placed  beyond  the  reach  of 
creditors,  and  yet  the  appellee  held  the  fee, 
having  power  and  capacity  to  sell  and  con- 
vey it,  but  applying  It  to  no  public  uses,  and 
earning  no  Income. 

The  question  we  have  considered— the  right 
to  levy  an  ^ecutlon  at  law  on  lands  owned 
and  held  in  fee,  as  the  right  of  way  of  a 
railroad  corporation,  the  corporation  bavin? 
become  Inert,  and  having  ceased  all  nser  of 
Its  franchises  and  all  performance  of  its 
public  duties— wa'S  not  considered  in  Railway 
Co.  v.  Doe,  114  TJ.  8.  340,  5  Sup.  Ct  869. 
All  that  was  considered  and  decided  in  that 
case  was  whether  the  mere  right  of  way 
of  a  railroad  company,  "a  mere  easement  in 
the  land,  to  enable  it  to  discharge  its  func- 
tions of  making  and  maintaining  a  public 
highway,  the  fee  of  the  soil  remaining  In  the 
grantor,"  was  the  subject  of  levy  and  sale 
under  execution  at  law.  The  court  expressly 
declared  that  It  was  "not  neceasary  to  dis- 
cuss the  general  question  as  to  the  right  to 
levy  an  execution  at  law  on  property  owned 
by  a  railroad  company  in  fee."  Nor  Is  It 
now.  necessary  to  express  an  opinion  wheth- 
er, under  any  circumstances,  the  easement 
of  a  railroad  company  may  or  may  not  be 
the  subject  of  levy  and  sale  under  executlcm 
at  law. 

The  assignm«its  of  error  are  numerous, 
presenting  many  questions  which  have  been 
discussed  by  the  respective  counsel.  The 
conclusion  we  have  reached  renders  It  unnec- 
essary to  consider  them  In  detail.  The  result 
Is,  the  decree  of  the  chancellor  must  be  re- 
versed, the  Injunction  dissolved,  and  the  bill 
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dismissed,  at  the  cost  of  the  appellee  in  thla 
court  and  In  the  court  of  chancery.  Re- 
vented  and  rendered. 


(loe  Ala.  tat) 

SCHLOSS  et  al.  t.  McQTJIRB  et  m. 

(Supreme  Court  of  Alabama.    April  10,  1894.) 

Traudulekt  Coktbtancbs— Fbefbkbino  Cbe]>- 
rtoBS. 

1.  Transactions  between  husband  and  wife 
dMinld  be  closely  scrutinized,  and  the  evidence 
considered  and  weighed  in  the  light  of  this  re- 
lationship, in  actions  by  creditors  to  set  a^de 
deeds  by  one  to  the  other  to  defraud  creditors. 

2.  A  debtor  may,  by  an  atwolute  sale  of 
his  propertjr  for  an  adequate  consideration,  re- 
semng  no  interest  to  himself,  prefer  one  cred- 
itor to  another  in  the  payment  of  liis  debts. 

Appeal  from  chancery  court,  Russell  county; 
Jere  N.  Williams,  Chancellor. 

Action  by  Schloss  &  Kabn  et  aL  against 
M.  McOulre  and  wife  to  set  aside  as  fraudu-' 
lent  a  deed  made  by  M.  McGuire  to  his  wife^ 
H.  J.  Mctiuire.    From  a  decree  in  favor  of 
defendants,  plaintiffs  appeaL   Affirmed. 

N<»xnan  &  iSon,  for  appellants.  Li.  W. 
Martin,  for  appellees. 

COIiElMAN,  3.  This  Is  a  creditors'  bill, 
filed  by  appellants  as  creditors  of  M.  Mc- 
Guire, the  object  of  which  was  to  set  aside 
and  annul  a  deed  of  conveyance  of  certain 
lands  made  to  his  wife,  and  to  condemn  the 
same  to  the  satisfaction  of  their  claims.  The 
bill  charges  that  the  consideration  was  pure- 
ly voluntary,  and  made  to  defraud  creditors. 
The  proof  shows  that  the  debts  due  plaintiff 
were  contracted  during  the  years  1S90  and 
1891,  and  were  admitted  to  be  just  The 
conveyance  was  executed  on  the  1st  day  of 
December,  1891,  subsequent  to  the  contrac- 
tion of  the  debts.  The  recited  c<Hisidera- 
tiou  of  the  deed  is  92,000,  and  it  is  not  con- 
troverted that  $2,000  is  a  full  and  adequate 
consideration.  The  real  contest  is  as  to 
whether  M.  McGuire  owed  his  wife,  H.  J. 
McGuire,  the  debt  in  payment  of  which  It 
is  cmtraded  that  this  conveyance  was  exe- 
cuted. The  transaction  being  between  hus- 
band and  wife.  It  should  be  closely  scru- 
tinized, and  the  evidence  considered  and 
weighed  In  the  Ught  of  this  relationship. 
Smith  V.  Collins,  94  Ala.  394,  10  South.  834; 
Owens  V.  Hobble,  82  Ala.  467,  3  South.  145. 
A  good  deal  of  testimony  Introduced  by  the 
reepcHidents  is  not  clear  nor  satisfactory, 
but  there  are  a  few  prominent  facts  upon 
which  our  conclusion  is  based.  We  think 
it  dearly  proven— in  fact,  not  questioned— 
that  H.  J.  McGuire,  the  grantee,  had  a  bank 
account  with  the  Eagle  &  Phoenix  Manu- 
facturing Company,  at  Columbus,  Ga.,  be- 
ginning as  early  as  1882,  and  that  she  had 
on  deposit  to  her  credit,  as  shown  by  the 
pass  book,  In  April,  1884,  $2,171.71,  and  on 
January  3,  1888,  $2,167.48.  Whether  the 
sources  from  which  this  money  was  derived 
have  been  truly  stated  or  not  caimot  vary  the 


result  At  that  time  her  husband's  financial 
condition  was  good,  and,  so  far  as  this  rec- 
ord shows,  there  were  no  debts  outstanding 
against  him.  The  debts  of  complainants, 
as  we  have  stated,  were  contracted  tn  the 
years  1890  and  1891.  That  the  husband 
used  this  money  deposited  to  the  credit  of 
his  wife  in  the  payment  of  his  debts  is  dear- 
ly proven.  What  is  the  evidence  to  show 
that  he  lias  ever  repaid  It  to  her?  None  ex- 
cept that  found  in  the  bank  loook  itself  and 
tlie  evidence  of  the  respondents.  The  bank 
t>ook  shows  deposits  to  the  credit  of  E.  J. 
McGuire  at  different  Intervals  tmtil  Jan- 
uary 20,  1891,  and  It  shows  that  these  de- 
posits were  checked  out  by  him,  in  paymoit 
of  his  debts  to  other  perscms  than  H.  J. 
McGuire.  There  is  no  evidence  of  pay- 
ment to  her  otherwise.  They  both  swear  that 
H.  J.  McGuire  authorized  M.  McGuire  to 
use  this  money  as  a  loan  to  him  to  pay  his 
creditors,  and  which  he  was  to  repay.  Both 
swear  that  the  loan  has  never  been  paid,  ex- 
cept by  the  conveyance  of  the  land,  liiere 
is  other  evidence  in  the  case,  which  is  not 
controverted,  that  H.  J.  McGuire  bad  at  one 
time,  in  the  year  1872,  as  much  as  $2,500  in 
cash,  which  she  testified  was  loaned  to  hei: 
husl>and.  Tliat  a  debtor  may  prefer  one 
creditor  to  another  In  the  payment  of  his 
debts,  by  an  absolute  sale  of  property  for 
an  adequate  consideration,  reserving  no  in> 
terest  to  himself,  has  been  often  dedded. 
Pollock  v.  Meyer,  (Ala.)  11  South.  885;  Wing 
V.  Roswald,  74  Ala.  846.  There  is  no  m^t 
In  any  other  question  assigned  as  error.  Af- 
firmed. 


OOSAla.  5E6) 
TOWN  OF  NEW  DECATUR  v.  NELSON. 
(Supreme  Court  of  Alabama.    April  10,  1894.) 

TAXATIOS— ESJOIMINO    COLLBCTION  —  MUinOIPAIi 
COKFOBATIONB — CBANOINO  BoUNDABIBS. 

1.  Where  the  corporate  limits  of  a  town 
are  changed  after  the  ending  of  the  tax  year, 
bat  before  the  taxes  have  been  collected,  the 
collection  of  the  same  will  not  be  enjoined. 

2.  A  bill  to  enjoin  the  collection  of  taxes  on 
the  ground  of  the  illegality  of  the  assessment 
should  aver  wherein  the  assessment  and  pro- 
ceeding fell  short  of  legal  requirements,  and  it 
is  not  suffident  to  state  that  the  same  were 
illegal. 

3.  An  act  changing  the  corporate  limits  of 
a  town  is  not  void  for  indeflniteness,  when  tlie 
description,  though  it  gives  no  government 
numbers,  can  readily  be  followed  by  a  sur- 
veyor, if  upon  the  ground. 

Appeal  from  chancery  court,  Morgan  coun- 
ty; Thomas  Cobbs,  CbanceUw. 

Suit  by  J.  M.  Nelson  against  the  town  of 
New  Decatur.  From  an  order  overruling  de- 
fendant's motion  to  dissolve  a  temporary  in- 
junction,  defendant  appeals.     Reversed. 

The  bill  in  this  cause  was  filed  by  the  ap- 
pdlee,  J.  M.  Nelson,  against  the  town  of  New 
Decatur,  and  prayed  to  have  the  said  defend- 
ant perpetually  enjoined  from  selling  the 
lands  of  the  complainant  for  the  payment 
of  certain  taxes,  which  were  assessed,  as  al- 


Digitized  by 


Google 


276 


80UTHEBN  REPOETEB,  VoL.15. 


(Ala. 


leged  in  the  bin,  without  authority  of  law. 
The  respondent  demurred  to  the  bill,  and 
moved  to  dismiss  the  same  for  the  want  of 
equity,  and  also  moved  to  dissolve  the  tem- 
porary Injunction  which  bad  been  previously 
issued.  Upon  the  hearing  of  the  cause  up- 
on the  demurrer  and  these  motions,  the  chan- 
cellor overruled  each  of  them;  and  the  re- 
spondent now  brings  this  appeal,  and  as- 
signs the  decree  of  the  chancellor  as  error. 

W.  W.  Callahan  and  H.  W.  Godbey,  for  ap- 
pellant O.  A.  Nelson  and  W.  A.  Johnson, 
for  appellea 

PER  CURIAM.  It  is  certainly  Oie  general 
role  that  the  collection  of  taxes  will  not  be 
arrested  by  Injimctlon.  It  has  Its  reason  In 
public  policy,  which  cannot  lend  Its  sanction 
to  any  remedial  proceeding  which  might  clog 
the  machinery  of  civil  administration.  In 
addition  to  Illegality  or  Irregularity  In  the 
Imposition  of  the  taxes,  or  In  the  process  of 
the  collection,  to  borrow  the  language  of  Mr. 
High,  "there  must  be  some  special  circum- 
stance attending  the  threatened  injury  to 
distinguish  it  from  a  mere  trespass,  and  thus 
to  bring  the  case  within  some  recognized 
head  of  equity  Jurisprudence;  otherwise,  the 
person  aggrieved  will  be  left  to  his  remedy 
at  law."  High,  InJ.  {  485;  Insurance  Co. 
V.  Lott,  64  Ala.  499;  City  CouncU  v.  Sayre, 
65  Ala.  604;  Land  Co.  v.  Ayres,  62  Ala.  413; 
Bauk  T.  Mayor,  Id.  284;  Mayor  v.  Baldwin, 
57  Ala.  61;    Cooley,  Tax'n,  p.  760. 

The  averments  of  the  bill  and  its  amend- 
ments, in  which  the  complainant  sets  forth 
his  causes  of  complaint,  may  be  summarized 
as  follows:  That  in  July,  1893,  the  town  of 
New  Decatur  assessed  and  caused  to  be  lev- 
ted  on  complainant's  lands  a  certain  pretend- 
ed tax,  "and  your  orator  says  said  defend- 
ant corporation  had  no  authority  so  to  levy 
said  alleged  taxes  against  him.  •  •  • 
That  said  defendant  town,  without  any  au- 
thority therefor,  or  any  right  so  to  do,  and 
without  first  having  made  legal  demand  for 
said  taxes,  calised  said  property  to  be  ad- 
vertised for  sale  as  delinquent  in  the  pay- 
ment of  said  taxes,  *  *  *  and  Is  threat- 
ening and  is  about  to  sell  said  lands  for  said 
alleged  taxes,  •  •  •  which  taxes  your 
orator  alleges  and  charges  were  not  assessed 
as  the  law  required,  nor  as  the  charter  of 
said  town  required,  in  this,  to  wit:  That  a 
large  part  of  said  alleged  taxes  is  claimed 
in  certain  t^eclal  Improvements  made  in  and 
upon  said  streets  of  said  city,  but  not  upon 
any  street  to  which  your  orator's  said  land 
was  adjacent  or  bounding.  That  said  al- 
leged taxes  are  illegal  and  void,  as  against 
your  orator,  for  this,  to  wit:  Torn:  orator's 
said  real  property  herein  described  is  not 
now,  and  has  not  for  a  long  time  been,  with- 
in the  control,  Jurisdiction,  and  tioundary  of 
said  town.  Reference  is  had  to  the  act  of 
1892  and  1893  (pages  319  and  320),  and 
orator  avers  that  his  said  property  is  west  of 


said  Danville  road^tbe  corporation  Una 
which  is  asked  to  be  considered.  And  com« 
plalnant  avers  that  the  taxes  the  corpora^ 
tlon  Is  about  to  collect  is  not  for  the  bonded 
indebtedness  of  the  city,  for  which  the  prop- 
erty may  be  liable  under  the  amended  stat- 
ute. That  your  orator's  said  property  is  not 
subject  to  the  payment  of  said  tax,  for  the 
reason  that  no  legal  assessment  and  levy  of 
taxes  thereon  has  been  or  could  be  made  by 
said  town  against  your  orator's  said  prop- 
erty, and  that  there  Is  no  authority  In  law 
foe  the  sale  of  the  said  real  proper^  for  the 
collection  and  payment  of  said  alleged  taxes, 
so  alleged  to  l)e  due  said  defendant  town 
from  your  orator.  Tour  orator  charges  that 
said  pretended  advertisement  is  Insufficient 
in  law  to  authorize  the  sale  of  said  described 
lands,  in  this,  to  wit:  Said  lands  are  not 
properly  or  sufficiently  described,  but  not- 
withstanding their  attempt  to  sell  the  same 
under  said  advertisement,  the  same  as  If 
it  was  sufficient;  and  a  doud  has  thereby 
been  placed  on  your  orator's  title  thereto, 
and  said  sale  will  be  made  by  said  defend- 
ant unless  restrained  by  your  honor's  order." 
We  have  now  copied,  substantially,  all  the 
averments  of  the  blU,  as  amended,  which 
tend  to  give  it  equity. 

The  corporation  taxes  alleged  by  the  town 
of  New  Decatur  to  be  due  to  it  for  the  year 

1892  is  the  subject  of  tiUs  suit,  and  the 
severely-contested  question  is  whether  the 
lots  mentioned  in  the  bill  are  and  remain 
subject  to  corporation  taxation  for  that  year. 
The  lots  lie  in  the  western  part  of  the  town, 
as  originally  Incorporated.  Under  the  orig- 
inal act  of  Incorporation,  approved  February 
13,  1889  (Bess.  Acts,  361),  the  western  bound- 
ary of  the  town  is  established  as  follows; 
"Beginning  at  the  southeast  comer  of  the 
yards  of  the  South  &  North  Alabama  Rail- 
road, about  one  hundred  and  fifty  feet  north- 
westwardly from  the  cotton-compress  lot; 
thence  southwestwardly  about  five  blocks 
with  the  present  south  line  of  the  lands  of 
the  Decatur  and  Mineral  Land  company  to 
the  center  line  of  Sixth  avenne  west;  thence 
northwestwardly  along  the  center  line  of 
said  Sixth  avenue  west,  about  one  block  to 
the  center  line  of  the  Old  Danville  road; 
thence  northwestwardly  with  the  center  line 
of  said  Danville  road  to  the  present  south 
corporate  line  of  the  town  of  Decatur."  The 
amendatory  act  was  approved  February  8, 

1893  (Sess.  Acts,  319).  It  changed  the  west- 
ern boundary  of  the  town  of  New  Decatur, 
and  enacted  "that  the  property  and  territory 
west  and  north  of  the  following  boundary 
line  of  said  town,  or  between  said  line  and 
the  north  line  of  the  right  of  way  of  the 
Memphis  &  Charleston  Railroad  shall  not  be 
within  the  corporate  limits  of  said  town,  to 
wit:  Beginning  at  the  southwest  comer  of 
the  yards  of  the  South  &  North  Alabama 
RaiU-oad,  about  160  feet  northwestwardly  front 
the  cotton-compress  lot;  thence  southwest- 
wardly about  5  blocks  with  the  present  aoxHOk 
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line  of  the  lands  of  the  Decatnr  Mineral  and 
Land  Company  to  tlie  east  side  of  Sixtli 
avenue  west;  thence  along  tiie  east  side  of 
said  Sixth  avenue  west  to  the  soutli  side 
of  Second  street  north;  thence  westwardly 
along  the  side  of  Second  street  north  to  the 
east  or  southeast  side  of  the  old  Danville 
road;  thence  along  the  east,  or  southeast 
side  of  the  said  old  Danville  road  to  the  point 
where  it  intersects  the  south  boundary  line 
of  the  corporate  limits  of  said  town  of  New 
Decatur."  There  are  other  provisos,  but 
they  do  not  affect  the  question  we  are  con- 
sidering. It  is  obvious  that  this  legislative 
change  wwks  a  change  in  the  western  bound- 
aiy  of  the  town  of  New  Decatur,  and  it 
is  reasonably  manifest  that  the  effect  of  this 
change  is  to  draw  in  the  western  boundary 
of  the  incorporated  town.  The  quantity  and 
form  of  the  part  of  the  real  estate  thus  ex- 
cluded from  the  coriiorate  limits  neither  the 
statutes  nor  die  pleadings  enable  us  to  de- 
termine. It  is  reasonably  shown,  however, 
tliat  an  attempt  to  levy  and  collect  taxes  for 
the  year  1892  on  lots  within  the  old  cor- 
porate limits,  and  outside  of  the  new,  gave 
rise  to  th6  present  litigation.  Let  not  the 
true  question  be  lost  sight  of.  l%e  taxes 
sought  to  be  enforced  were  for  the  year  1892. 
It  is  not  gainsaid  that  throughout  that  entire 
year  the  appellee,  Nelson,  was  the  owner  of 
the  lots  apon  which  the  taxes  were  assessed, 
and  that  said  lots,  throughout  that  entire 
year,  were  within  the  then  corpwate  limits 
of  the  town  of  New  Decatur.  Taxes,  with 
08,  are  not  attempted  to  be  assessed  or 
collected  during  .the  year  in  which  they  ac- 
crue. The  assessment  is  made  during  the 
early  months  of  the  year  succeeding  their 
accrual,  and  the  collection  later. 

It  is  contended  for  appellant  that  the  act 
quoted  above,  approved  February  8,  1883,  Is 
unintelligible  as  to  the  land  intended  to  be 
ezdnded  from  the  old  corporate  limits;  that 
It  Is,  to  that  extent,  void  for  uncertainty; 
and  that,  consequently,  the  corporate  limits, 
as  established  by  the  older  enactment,  re- 
main imchanged.  As  a  result  of  this  con- 
tention. It  is  claimed  that  the  lots,  the  at- 
tempt to  tax  which  gave  rise  to  this  suit, 
are  still  within  the  corporate  limits  of  New 
Decatur.  This  contention  is  rested  on  the 
language  of  the  statute,  "that  the  property 
and  territory  west  and  north  of  the  following 
boundary  line  of  said  town,  or  between  said 
line  and  the  north  line  of  the  right  of  way 
of  the  Mempliis  &  Charleston  Railroad,  shall 
not  be  within  the  corporate  limits  of  said 
town."  The  statute  then  describes  the  new 
western  boundary  of  the  town  of  New  Deca- 
tur which  it  proposed  to  establish.  It  gives 
no  government  survey  numbers,  but  in  stat- 
ing the  beginning  of  the  line,  and  the  various 
lines  and  points  it  must  trace  and  touch,  it 
gives  the  physical  starting  point  and  bear- 
ings, which,  it  would  seem,  must  be  intelli- 
gible to  any  one  examining  the  grounds. 
This  description  of  the  new  westttn  bound- 


ary of  the  Incorporated  territory,  after  do* 
scribing  the  starting  xmint,  has  this  language: 
"Thence  southwestwardly  about  five  blocks 
with  the  present  south  line  of  the  landa  of 
the  Decatur  Mineral  and  Land  Company  to 
the  east  side  of  Sixth  avenue  west,"  etc.  In 
the  absence  of  a  plat,  or  fuller  description, 
we  are  not  able  to  understand  the  newly- 
established  western  boundary  of  New  De- 
catur, or  to  what  extent  it  leaves  out  terri- 
tory embraced  In  the  older  act  of  Incorpora- 
tion. It  refers  only  to  physical  objects,  which, 
to  be  understood,  must  be  seen,  or  bett^ 
descril>ed.  From  all  that  is  visible  to  us, 
a  surveyor  could  trace  the  line  from  the 
description  given;  and,  deriving  our  infor- 
mation only  from  the  language  of  the  stat- 
ute, it  would  seem  that  the  part  of  the  orig^ 
inal  corporate  toritory  intended  to  be  ex- 
cluded by  the  later  enactment  is  easily  as- 
certainable. Eiztendlng  a  line  due  north  from 
the  starting  point,  as  described  in  the  later 
statute,  and  another  line  due  west  from  the 
southernmost  dip  of  the  new  line,  would 
define  and  declare  that  all  of  the  corpora- 
tion's territory  falling  between  those  lines 
was  intended  to  be  excluded.  But  this  con- 
clusion is  more  or  less  conjectural,  for  there 
is  not  enough  shown  In  the  statutes  or 
pleadings  to  assure  us  we  understood  the 
working  of  the  statutes.  Thore  Is  nothing 
in  this  point,  as  presented. 

As  we  understand  this  record,  the  taxes 
claimed  are  not  based  on  alleged  ownership 
of  the  lots  in  the  corporate  limits  of  the 
town  throughout  1893.  Such  claim  could  not 
be  asserted  until  the  end  of  that  year.  The 
claim  is  predicated  of  Mr.  Nelson's  ownership 
in  1892,  and  up  to  February  8,  1893.  Taxes, 
with  us,  are  assessed  early  lu  the  year,  and 
should  at  least  embrace  all  property  and 
subjects  of  taxation  owned  and  enjoyed  dur- 
ing the  preceding  year,  and  on  January  Ist 
of  the  year  of  the  assessment.  They  cannot 
be  assessed  as  of  the  current  year,  for  that 
cannot,  as  a  rule,  be  known.  It  is  Just  being 
entered  upon.  It  is  not  denied  that  Mr. 
Nelson  owned  the  property  in  1892,  and  that 
during  that  entire  year,  and  until  February 
8,  1893,  the  lots  were  within  the  corporate 
limits  of  New  Decatur.  For  this,  and  this 
only,  were  they  sought  t»  be  taxed.  They 
enjoyed  municipal  protection  during  the  en- 
tire year  1892,  and  until  the  change  of  bound- 
ary. Having  enjoyed  mimlclpai  protection, 
shall  not  the  property  be  assessed  for  the 
support  of  that  municipality?  The  property 
in  this  case  was  subject  to  assessment  when 
the  tax  year  commenced;  and  we  need  not 
declare  what  would  have  been  the  rule  if 
the  change  of  tMundary  had  taken  place  be- 
fore January  1,  1893.  That  case  is  not  be- 
fore us.  The  averments  of  the  bill  In  this 
case  are  too  general  and  indefinite,  even  if 
It  otherwise  contained  equity.  It  should  have 
averred  wherein  the  assessment  and  proceed- 
ings under  It  feU  short  of  legal  requirements. 
The  statements  are  not  specific  enough.    One 
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aTemient  In  the  bm  la  "ihat  a  large  part  of 
Bald  aUegecl  taxes  is  claimed  In  certain  special 
Improvements  made  In  and  npon  said  streets 
of  said  dty,  but  not  npon  any  street  npon 
which  your  orator's  said  land  was  adjacent 
or  bonndlng."  We  suppose  this  complaint 
Is  rested  on  subdivision  81  of  section  7  of 
the  act  approved  February  13,  1889,  which 
empowers  the  corporation  to  levy  and  assess 
taxes  on  property  adjacent  to  streets,  for 
tbe  purpose  of  Improving  such  streets.  Sess. 
Acts,  378.  This  averment,  like  the  others, 
Is  general  and  Ind^nlte,  but  there  Is  a 
graver  objection  to  It.  The  town  authorities, 
In  levying  and  assessing  the  taxes,  were  not 
restricted  to  the  limited  power  found  in  sub- 
section 81,  to  which  we  have  referred.  In 
the  general  grant  of  powers  to  the  mayor 
and  aldermen,  we  find  these  clauses  In  sec- 
tion 7:  Subd.  3.  "To  levy  and  collect  taxes 
for  generid  and  special  purposes  on  real  and 
personal  property."  Subd.  16.  "To  assess, 
levy  and  collect  annually  a  tax  for  general 
and  special  purposes  on  real  and  personal 
property,  not  exceeding  one  half  of  one  per 
cent  on  the  value  thereof,  as  assessed  for 
state  taxation  during  the  preceding  year." 
There  is  nothing  in  this  objection.  It  wHI 
be  noted,  in  what  we  have  said,  that  the  bill 
is  without  equity,  and  we  are  at  a  loss  to 
po-celve  how  it  can  be  amended  so  as  to 
give  It  equity.  Still,  we  will  not  announce 
the  decree  here.     Reversed  and  remanded. 

The  foregoing  opinion,  with  the  exception  of 
the  first  paragraph,  was  prepared  by  the  late 
chief  Justice,  and  is  adopted  as  the  opinion 
of  the  court 
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CaiMiNAii  Law— Ass^ui/r— EviDiNCK— Inbtbuo- 
TIONS— Rbmarss  bt  Cocrt. 

1.  The  prosecuting  witness  testified  that  de- 
fendant assaulted  him  and  drew  a  pistol,  where- 
upon the  witness  ran,  and,  while  running,  heard 
a  pistol  discharged,  and  was  struck  by  a  pistol 
ball,  bat  did  not  see  who  discharged  ute  pistol. 
Held,  that  he  might  farther  testify  that  on  look- 
ing aroand,  immediately  after  being  shot,  he 
■aw  defendant  shoot  at  his  wife,  and  tiy  to 
■hoot  his  clerk,  as  this  tended  to  prove  that 
defendant  shot  witness. 

2.  Such  testimony  was  also  admissible  as 
part  of  the  res  gestae,  there  being  testimony 
that  defendant's  quariel  was  a  general  one 
against  witness'  family,  and  his  intention  was 
to  compel  them  to  give  him  five  dollars. 

3.  Testimony  that,  soon  after  the  assault, 
defendant  refused  to  be  arrested,  and  said  he 
would  kill  any  one  who  tried  to  arrest  him,  was 
admissible. 

4.  A  statement,  by  the  Judge  in  his  charge, 
that  thMe  was  great  conflict  in  the  testimony, — 
In  fact,  downnght  contradiction, — and  in  his 
opinion  a  great  deal  had  been  sworn  to  that 
was  nntrne,  was  not  error,  where  such  state- 
ment was  onquestionablj'  correct,  and  there  was 
no  intimation  as  to  what  evidence  the  Judge 
thought  untrue. 

5.  While  charging  the  Jury,  the  Judge  said: 
"Third  parties  often  come  in  and  take  the  law 
In  their  own  hands,  but  I  have  been  sick  with 


fever  two  days,  and  some  of  yon  have  been 
sick;  bat  we  have  been  here  two  days  trying 
this  case,  in  order  to  try  the  case  according  to 
law,  as  we  ought  to  do."  EM,  that  though 
such  matters  were  wholly  irrelevant,  and  shomd 
not  hare  been  mentioned,  yet,  as  the  jury  was 
not  misled,  or  the  defendant  prejndioed,  no  er- 
ror was  committed. 

6.  A  direction  to  the  Jury  that  if  they 
agreed  on  a  verdict  by  11:80  p.  m.,  they  night 
send  for  the  court  and  he  would  come  down 
and  receive  it,  otherwise  they  would  have  to  re- 
main till  morning,  is  no  ground  for  reversal, 
where  it  does  not  appear  that  the  verdict  was 
rendered  before  the  time  named. 

7.  A  charge  that  defendant  is  authorized, 
under  the  statute,  to  testify  in  his  own  behalf, 
and  the  Jnry  have  a  right  to  give  full  credit  to 
his  statements,  is  properly  refused  as  argu- 
mentative and  misleading. 

8.  An  instruction  authorizing  the  Jury  to 
find  that  defendant  had  a  right  to  shoot  and 
kill  If  he  believed  such  action  necessary  to  his 
own  safety,  though  the  circumstances  would 
not  Justify  such  belief  in  the  mind  of  a  reason- 
able man.  Is  properly  refused. 

9.  An  instruction  that  the  evidence  should 
exclude  every  hypothesis  bat  that  of  gailt  is 
properly  refused,  since  it  is  only  necessary  that 
every  other  reasonable  hypothesis  be  ezduded. 

Appeal  from  circuit  court,  Marenso  ooan- 
ty;  James  T.  Jones,  Judge. 

Paul  Horn  was  convicted  of  assanlt  and 
battery,  and  appeals.   Affirmed. 

Upon  the  trial  of  the  cause,  Isaac  Bosen- 
berg,  being  Introduced  as  a  witness  for  the 
state,  testified  that  he  kept  a  store  in  Fauna- 
dale,  Ala.,  and  that  before  the  finding  of  the 
indictment  the  defendant  came  to  his  store, 
a  little  before  dark,  and  asked  the  wltnefw 
for  five  dollars,  and  without  explaining  to 
the  witness  what  five  dollars,  or  anything 
about  the  same.  Immediately  began  whip- 
ping him  with  a  buggy  whip;  that  thereup- 
on the  witness  ran  towards  the  back  part  of 
the  store;  that  witness  saw  defendant  draw 
his  pistol  as  he  started  to  run;  that  while 
he  was  mnnlng,  he  heard  a  pistol  shot  and 
felt  that  he  was  struck;  that  he  did  not  see 
the  pistol  shot  by  the  defendant;  that  he 
saw  no  one  shoot  at  him,  and  did  not  know 
who  shot  him;  that,  after  he  was  shot  he 
fell  down,  and  while  in  the  kitchen,  in  the 
back  of  the  store,  he  saw  the  defendant 
shoot  once  at  his  wife,  who  was  standing  on 
the  front  porch  of  his  store.  The  defend- 
ant objected  to  this  testimony  as  to  the  wit- 
ness, seeing  the  defendant  shoot  at  his  wife, 
because  it  was  illegal.  Irrelevant  and  Im- 
material, and  duly  excepted  to  the  court's  re- 
fusal to  exclude  the  same.  The  same  ob- 
jection was  raised  to  this  witness'  testifylns 
that,  after  having  shot  at  his  wife,  the  de- 
fendant tried  to  shoot  his  clerk,  who  haci 
hidden  behind  the  counter;  and,  to  the  re- 
fusal of  the  court  to  exclude  this  testimony, 
the  defendant  also  duly  excepted.  Upon  the 
examination  of  <x>e  Mack  Walker  for  the 
state,  he  testified  that,  on  the  night  of  the 
difDciilt7  between  Rosenberg  and  the  de- 
fendant be  had  a  conversation  with  the  lat- 
ter a  short  time  before  the  dUBculty,  and 
thereupon  the  state  asked  the  witness  to 
state  what  was  this  conversation.    The  d»> 
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fendant  objected  on  the  groiliid  that  the  cor> 
pas  delicti  of  the  case  had  not  been  proved, 
and  that  the  ooofessions  and  declarations  of 
the  defendant  wa^  not  admissible  at  that 
time.  The  oonrt  ovortded  the  objection, 
and  to  this  mllnjr  of  the  court  the  defendant 
dnly  excepted.  The  same  objection  tras 
raised,  and  the  same  mllngr  made,  In  retet- 
ence  to  the  testimony  of  Tom  Collins.  The 
testimony  of  these  witnesses  is  snfflclently 
stated  In  the  opinion.  Upon  the  lntroduc> 
tlon  of  J.  O.  Brown  as  a  witness  for  the 
state,  he  testified  that  he  saw  Mrs.  Rosen- 
berg the  next  day,  and  she  had  one  eye 
bruised,  and  it  was  bloodshot  The  defend- 
ant moved  to  have  this  testimony  ezclnded, 
because  It  was  illegal.  Irrelevant,  and  imma- 
terial, and  duly  excepted  to  the  court's  over- 
ruling his  motion.  The  testimony  In  behalf 
of  the  defendant  tended  to  show  that,  on 
going  to  the  store  of  Rosenberg,  he  asked  to 
be  refunded  the  five  dollars  which  Rosen- 
berg had  wrongfully  taken  from  one  of  his 
laborers  the  evening  before;  that  Rosenberg 
denied  having  taken  the  said  money,  and  or- 
dered the  defendant  out  of  his  store;  that, 
upon  repeating  his  demand  toe  the  money, 
BosenbArg  struck  the  defendant,  and  that 
Rosenberg's  son,  wife,  and  his  cleric  were 
h<^ing  him  and  beating  him  when  a  pistol 
was  fired;  that  the  first  shot  went  up  in  the 
roof  of  the  house;  that,  as  the  defendant 
was  being  held  by  Rosenberg's  son,  wife, 
and  do'k,  Rosenberg  came  from  the  back 
part  of  the  store,  and  was  advancing  upon 
him  with  a  knife,  and,  when  he  refused  to 
stand  back,  he  (the  defendant)  fired  on  him. 
This  testimony  was  contradicted  by  the  tes- 
timony of  the  state. 

The  portions  of  the  court's  general  charge 
to  which  exceptions  were  reserved  are  cop- 
led  In  the  opinion.  The  defendant  recfuest- 
ed  the  court,  among  other  things,  to  give  the 
following  written  charges,  and  separately 
excepted  to  the  court's  refusal  to  give  each 
of  them  as  asked:  (26)  "If  Isaac  Rosenberg 
kept  a  public  storehouse  in  which  goods  and 
merchandise  were  sold  to  any  and  every 
one,  and  If  the  defendant  went  to  the  store- 
bouse  of  said  Rosenberg  on  business,  and  if 
the  defendant  was  free  from  an  fault  in 
bringing  on  any  difllculty  with  said  Rosen- 
berg, and  if  said  Rosenberg  made  an  as- 
sanlt,  together  with  his  wife  and  clerks,  up- 
on the  defendant,  and  If  the  defendant  had 
had  no  reasonable  means  of  retreat,  or  fired 
the  shot  at  said  Rosenberg  under  the  belief 
that  he  had  no  reasonable  means  of  retreat, 
or  that,  In  retreating,  he  was  In  imminent 
peril  of  his  life  or  limb,  or  If,  at  the  time, 
said  Rosenberg  was  advancing  upon  him 
with  a  dangerous  weapon,  and  defendant 
was  held  by  one  of  the  clerks  of  Rosenberg 
so  that  he  coold  not  retreat,  he  had  the 
right,  imder  the  law,  to  use  enough  force  to 
repel  the  said  assaidt;  and  If  the  Jury  be- 
lieve that  it  was  necessary,  under  the  evi- 
dence, f<Hr  the  defendant  to  lUll  said  Rosen- 


berg In  order  to  protect  himself,  then  the 
Jury  ought  to  acquit  the  defendant  of  an  as- 
sault with  intent  to  murder,  and  may  find 
the  defendant  not  guilty  as  charged  in  the 
indictment"  (25)  "If  the  defendant  went 
to  the  store  of  Isaac  Rosenberg,  and  entered 
the  same  peacefully,  and  did  nothing  to  pro- 
duce a  difficulty,  and  Rosenberg  thereupon 
assaulted  the  defendant  and  the  defendant 
shot  at  Rosenberg  while  said  Rosenberg  was 
assaulting  the  defendant  and  the  defendant 
was  held,  and  was  not  able  to  retreat,  and, 
while  so  held,  shot  at  said  Rosenberg  under 
the  honest  belief  that  be  was  in  danger  of 
great  bodily  harm  or  of  imminent  peril  to 
life  or  limb,  the  defendant  had  a  right  to 
shoot,  and  the  Jury  must  acquit  the  defend- 
ant" (X4)  "If  the  Jury  beUeve  trom  the 
evidence  that  the  defendant  went  to  the 
store  of  Isaac  Rosenberg  on  business,  and 
that  Isaac  Rosenberg  assaulted  the.  defend- 
ant without  provocation,  the  defendant  be- 
ing without  fault  In  bringing  on  the  diffi- 
culty, and  that  the  def^idant  was  in  great 
danger  of  great  and  serious  bodily  harm,  or 
that  the  defendant  believed  honestiy  that 
his  life  was  in  imminent  danger,  and  that  to 
retreat  would  greatiy  imperil  his  life  or 
limb,  then  the  defendant  had  the  right  to 
protect  himself  so  for  as  necessary  to  repel 
the  assault;  and  If  It  was  necessary,  in  or- 
der for  him  to  repel  the  assault  for  him  to 
shoot  said  Rosenberg,  the  defendant  is  not 
guilty,  and  the  Jury  ought  to  acqnit  him." 
(15)  "If,  from  the  evidence,  the  Jury  believe 
that  the  defendant  went  to  the  store  of 
Isaac  Rosenberg  on  lawful  business,  and 
there  got  In  a  fight  wi.th  said  Rosenberg  and 
his  family,  without  doing  anything  to  pro- 
voke, and  being  without  fault  in  bringing 
on,  the  difficulty,  and  if,  while  in  said  fight 
It  became  so  that  he  oould  not;  retreat  with- 
out great  peril  and  Imminent  danger  to  his 
life,  or  if  be  honestly  believed  that  his  life 
was  in  imminent  danger,  m  that  he  was 
liable  to  be  subjected  to  grievous  bodily 
harm  by  retreating,  the  law  does  not  make 
It  his  duty  to  retreat  and  he  would  not  be 
guilty  If  he  bad  killed  the  said  Rosenberg 
undor  such  circumstances,  and  ought  to 
be  acquitted."  (N)  "Charge  the  Jury  that 
they  should  not  find  the  defendant  guilty 
unless  the  evidence  against  him  was  such 
as  to  exdude  to  a  moral  oortainty  every 
supposition  (or  hyi)othe8is)  but  that  of  his 
guUt"  (B)  "Charge  the  Jury  that  the  testi- 
mony of  a  witness  for  the  prosecution,  who 
Is  shown  to  be  unworthy  of  credit,  Is  not 
sufficient  to  Justify  a  conviction  without 
corroborating  evidence;  and  such  corrobo- 
rating evidence,  to  avail  anything,  must  be  a 
fact  tending  to  show  the  guilt  of  the  defend- 
ant" (I)  "COiarge  the  Jury  that,  when  the 
evidence  Is  chiefly  circumstantial,  that  Inno- 
cence should  be  i^esumed  until  the  case  is 
proved  against  the  defendant  in  all  its  ma- 
terial circumstances,  beyond  any  reasonable 
doubt,  and  that  the  evidence  ought  to  be 
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strong  and   cogent  to  find   tbe   defendant 
guilty  as  charged." 

0.  K.  Abrahams,  for  appellant  Wm.  Ij. 
M:artln,  Atty.  Gen.,  for  the  State. 

McGLELLAN,  J.  The  appelant,  Horn,  wa^ 
Indicted  and  tried  for  assaulting,  with  In- 
tent to  murder,  one  Isaac  Rosenberg,  and 
convicted  of  an  assault  and  battery  upon 
said  Rosenb^g.  The  said  Isaac  was  the 
first  witness  examined  In  the  cause.  His  tes- 
timony tended  to  show  that  the  defendant 
assaulted  and  beat  him,  and  drew  a  pisttd, 
whereupon  the  witness  ran,  and  that,  while 
running,  he  heard  the  report  of  a  pistol,  and 
was  stricken  by  a  pistol  ball,  but  he  did  not 
see  a  pistol  discharged  by  the  defendant  or 
any  one  else.  It  waa,  we  think,  clearly  com- 
petent for  the  prosecution  to  strengthen  the 
lnferen(;e  afForded  by  this  evidence,  to  wit, 
that  tbe  defendant  discharged  the  pistol, 
by  the  further  testimony  of  this  witness  to 
the  effect  that,  on  looking  around  Imme- 
diately after  being  shot,  he  saw  the  defend* 
ant  shoot  at  his  (the  witness')  wife,  and 
that  B0<Hi  afterwards  defendant  "tried  to 
shoot  Tennerson,  witness'  clerk,  who  bad 
hidden  behind  the  counter."  Disconnected 
from  all  other  evidence  In  the  case,  tills  tes- 
timony went  to  show,  not  only  that  the  de- 
fendant shot  at  lilrs.  Rosenberg,  and  at- 
tempted to  shoot  the  clerk,— which  facts,  of 
themselves,  would  ordinarily  have  been  Ir- 
relevant—but that  he  it  was  who  shot  Isaac 
Rosenberg,  as  charged-  In  the  indictment 

2.  But  there  is  another  aspect  of  the  case 
In  which  this  testimony,  as  well  as  certain 
other  facts  adduced  against  defendant's  ob- 
jection, was  relevant  and  competent  It 
was  In  evidence  that  Horn  conceived  that  the 
Rosenbergs,  whom  he  referred  to  as  "those 
Jews,"  had  wrongfully  taken  five  dollars 
which  belonged  to  him  from  one  of  his 
"hands"  (laborers)  a  day  or  two  befwre  the 
occmrence  laid  In  tbe  Indictment;  that  he 
went  to  their  place  of  business  and  residence 
on  the  occasion  of  the  assault  declaring  that 
"he  was  going  down  there  and  get  his  money 
back  from  those  Jews,  or  wear  his  buggy 
whip  out  on  them;"  that  upon  arriving  there 
he  demanded  five  dollars,  and  commenced 
whipping  Isaac,  who  thereupon  ran;  that  he 
then  shot  Isaac  as  he  ran,  and  Immediately 
shot  at  Mrs.  Rosenberg,  and  attempted  to 
shoot  the  clerk,  Tennerson.  It  Is  apparent 
on  this  aspect  of  the  evidence,  that  Horn's 
cause  of  quarrel  was  a  general  one  against  the 
Rosenbergs;  that  his  purpose  In  going  there 
was  to  get  five  dollars  from  them,  or,  fall- 
ing this,  to  wear  his  whip  out  on  them;  and 
that  whatever  he  did  there  was  actuated  by 
this  purpose,  and  intended  to  accomplish 
this  end;  and  each  of  bis  acts,  while  thus 
engaged,  was  but  a  part  of  one  and  the  same 
transaction,  each  act  throwing  light  upon, 
and  giving  character  to,  tbe  wh(de  occur- 
rence, and  to  every  other  act  which  then 


and  there  transpired.  Very  dearly,  we  think 
the  fact  that  he  attempted  to  shoot  the  clerk, 
and  shot  at  and  severely  beat  the  wife,  are 
80  connected  with  tbe  assault  upcm  Isaac  as 
to  bring  all  these  things  within  the  res  gestae 
of  any  one  of  them,  so  that  each  would  not 
only  legitimately  tend  to  establish  the  naked 
existence  of  the  others,  but  would  also  have  a 
very  material  and  pertinent  bearing  upon  the 
Inquiry  as  to  the  Intent  which  actuated  the 
defendant  throughout.  In  the  way  of  showing 
that  when  he  assaulted  and  shot  Isaac  Ro- 
senberg, his  purpose  was  to  kill  him.  There 
was,  upon  these  considerations,  no  error  In 
allowing  the  testimony  referred  to  to  go  to 
the  Jury. 

3.  Moreover,  had  defendant's  acts '  In  re- 
spect of  Mrs.  Rosenberg  and  the  clerk  been 
disconnected  In  point  of  time  and  place  from 
the  assault  upon  Isaac  Rosenberg,  so  that 
they  would  not  constitute  res  gestae  of  the 
latter  occurrence,  they  would  yet  be  compe- 
tent. In  our  opinion,  on  the  principle  declared 
In  Hawes  v.  State,  88  Ala.  57,  67,  7  Soath. 
402,  where  It  is  said:  "The  theory  of  the 
prosecution  in  this  case,  as  developed  on  the 
trial,  was  that  the  defendant 'conceived  that 
the  lives  of  Emma  Hawes,  his  wife,  and  of 
their  children.  May  and  Irene,  stood  betweoi 
him  and  the  consummation  of  a  second  mar- 
riage, and  hence  that  the  motive  which 
prompted  the  murder  of  each  of  them  was 
the  same.  There  was  evidence  tending 
strongly  to  suppwt  this  theory,  and  to  show 
that  the  death  of  each  one  of  the  victims 
was  but  a  part  of  a  system  in  which  tbe  lives 
of  all  were  Involved,  and  In  the  working  out 
of  which,  to  tbe  accomplishment  ot  defend- 
ant's ulteElcH-  purpose,  the  life  of  each  was. 
In  substantially  the  same  manner,  ruthlessly 
sacrificed.  Under  these  circumstances,  all 
evidence  going  In  any  way  to  connect  the 
defendant  with  the  murder  of  his  wife  or  of 
his  daughter  Irene  was  rdevant  to  the  Is- 
sues involved  on  his  trial  toe  the  murder  of 
May,  and  was  properly  admitted.  Lawson 
T.  State,  20  Ala.  65;  Alsabrooks  v.  State,  52 
Ala  25;  Gassenhelmer  v.  State,  Id.  313; 
Cross  v.  State,  78  Ala  430;  Ingram  v.  State, 
39  Ala.  247;  McDonald  v.  State,  83  Ala.  46, 
3  South.  305;  2  Blsh.  Cr.  Pr.  H  189,  235, 
261,  327;  Com.  ▼.  Robinson,  146  Mass.  671, 
16  N.  B.  452,  and  cases  dted." 

The  physical  condition  of  Mrs.  Rosenborg 
on  the  fcdlowing  day— that  Is,  the  fact  that 
one  of  her  eyes  was  bruised  and  bloodshot— 
was  properly  allowed  to  be  deposed  to  before 
the  Jury  as  going  to  corrobcvate  the  state's 
theory  of  what  occurred,  as  developed  by 
other  evidence,  and  also  as  tending  to  dis- 
credit the  evidence  on  the  part  of  the  da- 
fense. 

Some  testimony  offered  by  the  state,  name- 
ly, that  of  the  witnesses,  Mack  Walker  and 
Tom  Collins,  as  to  what  the  defendant  said, 
a  short  time  before  the  difficulty,  about  get- 
ting his  money  or  whipping  the  Rosenbergs, 
was  objected  to  on  the  ground  that  the  corpus 
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delicti  had  not  been  proTen.  It  Is  a  suffi- 
cient answer  to  this  objection  to  say  that 
the  ground  of  It  Is  not  supported  by  the 
fact  There  was  abundant  evidence  th«i 
before  the  Jury  to  authorize  them  to  find  that 
the  offense  charged  had  been  committed. 
Equally  untenable  is  the  objection  to  the  evi- 
dence  that,  soon  after  the  difficulty,  defend- 
ant refused  to  be  arrested,  saying  that  he 
would  kill  any  one  who  tried  to  arrest  him, 
and  that  he  would  die  before  he  would  give 
up  his  pistol.  Bowles  t.  State,  68  Ala.  335; 
Ross  T.  State,  74  Ala.  532;  Sylvestor  v. 
State.  72  Ala.  206. 

The  foregoing  covers  all  the  exceptions 
reserved  to  the  trial  court's  ruUnga  on  evi- 
dence.   They  are  all  without  merit 

While  delivering  the  general  charge,  ex. 
mero  moto,  to  the  Jury,  the  presiding  Judge 
made  certain  statements  of  fact  to  them,  to 
which  the  defendant  reserved  exceptions. 
Among  other  things,  he  said  this:  "Oentle- 
men  of  the  Jury,  there  is  great  conflict  in  the 
testimony  in  this  case,  and,  in  fact  down- 
right contradiction;  and  in  my  own  opinion 
there  has  been  a  great  deal  sworn  on  the 
stand  in  this  case  that  is  untrue."  This 
statement  is  borne  out  by  the  transcript 
The*  was  much  of  conflict  and  "downright 
contradiction"  in  the  evidence,  and  there  can 
be  no  doubt  that  "a  great  deal  sworn  to  on 
the  stand"  In  the  case  was  untrue.  The  con- 
flict and  contradiction  were  such  as  to  ad- 
mit of  no  reconciliation.  .There  was  no  room 
for  the  Jury  to  reconcile  all  the  evidence,  and 
to  believe  it  all.  The  only  thing  oi)en  to  the 
Jury  was  to  determine  what  was  true,  and 
what  was  false,  in  the  mass  of  evidence,  a 
great  part  of  which  was  in  the  nature  of 
things  untrue.  On  this  state  of  case,  the 
statement  of  fact  by  the  Judge  being  unques- 
tionably correct  and  his  conclusion  there- 
from being  inevitable.  It  is  not  conceivable 
how  the  expression  of  his  opinion  as  to  the 
nntmth  of  a  great  deal  of  the  testimony 
could  have  prejudiced  the  defendant  since 
there  Is  nothing  whatever  in  tills  part  of  the 
charge  which  indicates  in  the  remotest  de- 
gree what  part  of  the  evidence  the  Judge 
thought  to  be  untrue,  or  whether  he  had,  in- 
deed, any  opinion  that  any  particular  part 
was  untrue,  or  which  tends  to  at  all  Infringe 
upon  the  Jury's  undoubted  right  to  find  the 
truth  upon  either  side  of  the  conflict  in  re- 
spect of  any  point  While,  therefore,  this 
part  of  the  court's  remarks  to  the  Jury  is  out 
of  the  common,  and  Is  not 'to  be  commended, 
shice  the  general  charge,  as  well  as  special 
Instructions,  should  be  strictly  confined  to 
statements  of  propositions  of  law  arising 
upon,  or  applicable  to,  the  evidence  adduced 
in  the  case,  no  error  of  law  or  fact  is  in- 
volved In  what  was  said,  we  do  not  think 
the  Jury  could  have  been  misled  thereby  to 
the  defendant's  prejudice,  and  we  will  not 
disturb  the  Judgment  on  account  of  It 

Again,  the  presiding  Judge,  while  Instruct- 
ing the  Jury,  made  the  following  statement 


to  them:  "Third  parties  often  come  tn  and 
take  the  law  In  their  own  bands,  but  I  have 
been  sick  with  tey&t  for  two  days,  and  some 
of  you  have  been  sick;  but  we  have  been 
here  two  days  trying  this  case.  In  order  to 
try  the  case  according  to  law,  as  we  ought  to 
do."  The  facts  here  stated  do  not  appear 
by  the  bill  of  ezceptlcxis,  or  otherwise,  in  the 
case  before  us.  That  "third  parties  often 
come  in  and  take  the  law  in  their  own  hands" 
may,  perhaps,  be  within  the  Judicial  knowl- 
edge of  courts  as  current  history.  Perhaps, 
also,  it  may  be  taken  for  granted  (it  Is  not 
controverted)  that  the  judge  and  some  of 
the  Jurors  had  been  sick,  and  that  the  trial 
had  been  In  progress  two  days.  But,  wheth- 
er these  statements  were  bwme  out  by  the 
record  or  not,  they  had  nothing  whateva:  to 
do  with  this  case,— no  more  bearing  upon  It 
than  then  existing  weather  conditions  or  any 
other  casual  disconnected  <drcumstance 
would  have  had.  They  w^e  outside  the 
case,  and  should  not  have  been  brought  to 
the  attention  of  the  Jury  at  all,  simply  be- 
cause they  were  wholly  irrelevant  But 
here,  again,  it  by  no  means  follows  that  the 
Judgment  should  be  disturbed  merely  on  ac- 
count of  them,  any  more  than  it  would  fol- 
low that  a  Judgment'  should  be  reversed  be- 
cause the  presiding  Judge  had  called  the 
Jiuy's  attention  to  the  fact  that  the  sun  was 
shining,  w  that  rain  was  falling,  or  the  like. 
In  aU  snch  cases  It  must  further  appear  that 
the  foreign  and  wholly  extraneous  and  ir- 
relevant matter  brought  to  the  attention  of 
the  Jury  in  this  way  misled  them,  or  at  least 
had  a  natiu-al  tendency  to  mislead  them,  to 
the  prejudice  of  the  party  excepting.  We 
find  nothing  of  that  sort  here.  Certainly, 
the  fact  that  third  parties  often  take  the 
law  into  their  own  hands  furnishes  no  rea- 
son for  an  unwarranted  conviction  by  a  Jury, 
nor  did  the  statement  of  that  fact  by  the 
Judge  tend,  that  we  can  see,  to  prejudice  the 
defendant  To  the  coatrary,  when  taken  In 
connection  with  what  was  further  said  as 
to  its  being  the  duty  of  the  court  and  Jury 
to  try  the  case  according  to  law,  and  the  ef- 
tc^ts  both  court  and  Jury  were  making,  un- 
der difficulties,  to  perform  that  duty.  It  seems 
to  us  that  the  natural  tendency  of  the  whole 
was  towards  a  fair  trial  and  an  unpreju- 
diced result  The  exception  resoled  in  this 
connection  cannot  avail  the  appellant. 

Before  the  Jury  retired,  the  court  told  them 
that,  "If  they  agreed  upon  their  verdict  by 
half  past  11  o'clock,  they  might  send  for  blm, 
and  he  would  receive  their  verdict  but  if 
they  did  not  agree  by  11 :30  o'clock,  he  would 
not  come  down  to  receive  their  verdict  but 
they  would  have  to  wait  till  morning."  It 
does  not  appear  at  what  time  the  case  was 
given  to  the  J1U7,  nor  how  long  before  11:30 
o'clock  this  was  said  to  them,  nor  whether 
a  verdict  was  reached  by  them  before  that 
time,  and  received  by  the  Judge,  or  not  until 
the  next  or  some  subsequent  day  of  the  term. 
We  will  concede,  without  deciding,  that  this 
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was  an  Improper  communication  to  be  made 
to  a  jury  by  the  presiding  Judge,  directly  or 
Indirectly,  because  of  Its  tendency  to  hasten 
their  deliberations.  Railroad  Co.  v.  Phllllpe 
(Ala.)  13  South.  65.  But  to  authorize  a  re- 
versal on  this  ground  It  must  afflrmatlTely 
api>ear,  not.  Indeed,  that  the  communication 
did,  but  that  It  might  have,  influenced  the 
Jury  to  the  prejudice  of  the  party  complain- 
ing; or,  in  other  words,  the  verdict  must 
have  bepn  in  fact  rendered  at  a  time,  and 
under  clrcumstancea,  to  which  the  statement 
of  the  judge  was  applicable,  and  when.  In 
consequence,  that  statement  might  have  op- 
erated upon  the  minds  of  the  jury  to  the  de- 
fendant's detriment  Where  this  appears, 
it  need  not  be  shown— Indeed,  cannot  be- 
that  the  statement,  in  point  of  fact,  exerted 
any  influence.  The  possibility  of  Its  having 
done  so  Is  suiBcient  But  this  possibility  It- 
self must  be  shown.  It  is  not  shown  In  this 
case,  for  non  constat  but  the  verdict  was 
reached  long  after  the  time  to  which  the 
communication  referred,  and  hence  at  a  time 
to  which  It  did  not  apply,  and  when  the  pos- 
sibility of  Its  exertlnjT  any  Influence  bad 
passed  away.  Without  meaning  to  Indicate, 
therefore,  what  would.be  our  ruling  had  It 
been  shown  here  that  the  verdict  was  reach- 
ed by  or  before  11:80  o'clock  of  the  day  on 
which  the  case  was  given  to  the  jnry,  we 
are  clear  to  the  condnslon  that  there  should 
be  no  reversal  in  the  absence  of  a  showing 
that  the  verdict  might  possibly  have  been 
influenced  by  the  communication,  in  that  It 
was  rendered  within  the  time  covered  there- 
Dy.  It  would  seem,  moveover,  that  ques- 
tions of  this  sort,  which  Involve  no  ruling 
upon  the  law  of  the  case  as  presented  in 
the  conrt  below,  should  be  raised  by  a  mo- 
tion for  a  new  trial  in  that  court. 

Charge  24,  requested  by  the  defendant  and 
refused,  is  as  follows:  "The  defendant  Is 
authorized,  under  the  statute,  to  testify  In 
his  own  behalf,  and  the  jmr  have  a  right  to 
give  full  credit  to  his  statements."  The  conrt 
committed  no  error  In  refusing  this  request. 
That  the  defendant  was  anthorlrcd  to  testify 
for  himself  was  not  at  all  controverted.  He 
went  upon  the  stand,  and  did  testify  fully, 
without  the  slightest  objection.  That  the 
jury  had  the  legal  right  to  believe  him,  no- 
body denied.  This  Is,  of  course.  Implied  in 
his  right  to  become  a  witness,  and  Is  true  In 
all  cases  where  the  defendant  avails  him- 
self of  this  right  The  purpose  and  only  pos- 
sible effect  of  the  instruction  were,  not  to  es- 
tablish these  unquestioned  rights  of  the  de- 
fendant to  testify,  and  of  the  jury  to  give 
credit  to  his  evidence,  but  to  draw  an  infer- 
ence that  he  was  entitled  to  credence  from 
the  fact  that  the  statute  gave  him  the  right 
to  become  a  witness,  and  thus  to  give  him  a 
flctltlons  standing  in  that  capacity  before  the 
ivry,  and  to  meet  the  deduction  against  his 
credibility  which  counsel  had  drawn,  or  the 
jury  might  draw,  from  a  consideration  of 
his  interest  in  the  result  of  the  trIaL    The 


charge  was,  therefore,  a  mere  argument 
which  might  possibly  have  been  given  with- 
out error,  bat  the  refusal  of  which  was  equal- 
ly without  error.  Moreover,  its  last  clause 
involved  a  tendency  to  mislead  the  jnry,  rai- 
der the  particular  facts  of  this  case,  to  an 
assumption  of  the  right  to  capriciously  be- 
lieve the  defoidant  without  due  considera- 
tion of  the  other  testimony  before  them. 

Charges  14,  16,  and  25,  refused  to  the  de- 
fendant are  faulty,  in  that  In  one  of  the 
alternatives  of  each  they  postulate  the  de- 
fendant's right  to  shoot  Bosenberg  on  the 
former's  honest  belief  that  his  life  was  in 
imminent  danger,  though  the  jury  -may  have 
found  that  the  circumstances  were  not  such 
as  to  generate  or  justify  the  existence  of 
such  belief  in  the  mind  of  a  reasonable  man. 
Similarly,  charge  26  requested  by  the  de- 
fendant was  bad,  in  that  it  predicates  de- 
fendant's right  to  shoot  and  kill  Rosenberg, 
nnder  the  other  drcumstances  it  postulates, 
upon  his  mere  belief  that  he  was  In  imminent 
peril  of  life,  and  his  farther  belief  that  he 
had  no  reasonable  means  of  retreat,  however 
unreasonable  and  unjustified  by  the  situa- 
tion and  surroundings  may  have  been  his 
conclusionj  In  each  of  these  respects.  It  Is 
sufllclent  to  say  of  charge  I,  refused  to  the 
defendant,  tliat  It  is  patently  abstract;  the 
evidence  In  the  case  is  not  "chiefly  circum- 
stantial,"—and  of  charge  B  that  It  assumes 
that  a  witness  for  the  prosecuticxi  had  been 
"shown  to  be  unworthy  of  credit"  Both 
these  charges  are  faulty  in  other  respects. 
Charge  N,  refused  to  the  defendant  is  bad, 
as  has  been  often  held  by  this  court  in  that 
It  requires  too  high  a  degree  of  proof  for 
conviction.  It  is  not  necessary  thereto  that 
the  evidence  should  exclude  every  supposi- 
tion or  hypothesis  but  that  of  guilt,  but  <mly 
that  every  reasonable  supposition  or  hypoth- 
esis but  that  of  guilt  should  be  excluded. 
There  is  no  error  in  the  record,  and  the  judg- 
ment of  the  circuit  court  Is  affirmed. 


(«  Lb.  Ann.  Sit) 
DINKBLSPIEL  et  al.  v.  NEW  AliBANY 
WOOLEN  MILLS.     (No.  11,406.) ' 
(Supreme  Court  of  Iiouisiana.     April  23, 1884.) 

Attachment— Affidavit  bt  FunsTtrr'a  Attok- 
HET — "Bkuev  of  Affiant." 

An  affidavit  by  the  attorney  for  plaintiff 
that,  from  information  received  from  tne  par- 
ties, affiant  believes  the  allegations  in  the  peti- 
tion to  be  true  and  correct — the  petition  stat- 
ing the  debt  and  all  other  requisites, — is  equiva- 
lent to  8\ir  earing  to  the  knowledge  and  belief 
of  the  affiant  The  law  does  not  exact  that  the 
word  "l^nowledge"  shall  be  used,  but  Is  satisfied 
If  an  equivalent  is  employed,  and  information  re- 
ceived and  believed  to  be  true  is  knowledge. 
Code  Pr.  arts.  216-244. 
(Syllabus  by  the  Court) 

Appeal  from  dvll  district  court,  parish  of 
Orleans;    George  H.  Thgard,  Judg& 
Action  by  Dinkelsplel's  Sons  against  the 

*  Sebeariog  refused  May  7, 1894^ 
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New  Albany  Woolen  Mills.  From  a  lodg- 
ment dissolving  an  attaclim«it  Issued  at  anlt 
of  plalntUCa,  they  appeal.    Beveraed.    . 

DInkelsplel  &  Hart,  for  appeUants.  Frank 
li.  Blchardson,  loc  appellee. 

MILLER,  J.  This  appeal  la  from  the  Judg- 
ment of  the  lower  court  dissolring,  for  a  sup- 
posed defect  In  the  affidavit,  the  attacbmemt 
at  defoidant's  property.  The  debt  for  which 
the  attachment  issued,  and  the  nonresiaence 
of  defendant,  are  set  forth  in  the  petiti(»i,  and 
the  affidavit  tor  the  writ,  made  by  the  at- 
torney for  the  plaintiffs,  is  in  substance  that 
from  information  received  from  the  parties 
interested  In  the  suit  he  believes  the  allegar 
tions  in  the  petition  to  be  true  and  correct 
The  defect  suggested  in  this  affidavit  is  that 
the  attorney  has  sworn  to  bis  belief,  but  not 
to  his  knowledge,  and  it  is  claimed  the  law 
requires  the  affidavit  both  to  knowledge  and 
belief.  The  affidavit  is  that,  from  informa- 
tion received  from  the  parties  in  interest, 
affiant  believes  the  aUegaticms  in  the  peti- 
tion to  be  true  and  correct  Information  re- 
ceived and  b^eved  to  be  true  is  knowledge. 
It  Is  precisely  the  knowledge,  and  all  the 
knowledge,  the  agent  or  attorney  as  a  gen- 
eral rule  possesses.  In  a  more  general  sense, 
it  may  be  said  that  knowledge  is  mainly  de- 
rived from  Information.  The  affidavit  then, 
must  be  deemed  to  embody  the  knowledge  of 
the  affiant  The  wwd  Itself  Is  not  used, 
but  that  which  constitutes  knowledge  is  dis- 
tinctly stated  and  embraced  in  the  affidavit 
The  Code  does  not  exact  that  the  identical 
words  used  in  it  shall  be  inserted  in  the  affi- 
davit If  the  affiant  uses  language  equiva- 
lent to  that  of  the  Code,  the  law  is  satls&ed. 
We  think,  therefore,  it  would  be  hypercritical 
to  bold  an  affidavit  insufficient  because  "In- 
formation received  and  believed"  is  substi- 
tuted for  the  word  "knowledge."  If  the  word 
"knowledge"  had  been  incorporated  in  the  af- 
fidavit It  would  have  expressed  no  more  than 
the  affidavit  expresses.  Code  Pr.  arts.  216- 
2M.  The  earlier  decision  quoted  in  plainttfls' 
brief  heU  that  an  affidavit  to  the  best  of  the 
affiant's  knowledge  satisfied  the  Code,— "for 
knowledge,"  said  the  court,  "comprised  be- 
lief." The  court  discarded,  as  not  essential, 
the  precise  language  of  the  Code,  and  ao- 
c^ted  knowledge  as  the  equivaloit  of  be- 
lief. The  otha  decision  held  the  afflaavit 
insufficient  because  the  affiant  deposed  only 
he  believed  defendant  indebted.  "Belief," 
said  the  court  "did  not  embrace  knowledge." 
The  distinction  made  by  the  learned  chief 
Justice  who  pronounced  these  earlier  de- 
cisions,—that  knowledge  includes  belief,  but 
belief  does  not  imply  knowledge,— may  not 
be  deemed  entirely  dear,  but  it  is  not  per- 
ceived how  either  or  both  these  decisions  tend 
to  show  any  defect  in  the  affidavit  in  this 
casev  combining  as  it  does  both  knowledge 
and  belief.  Bridges  v.  Williams,  1  Mart  (N. 
S.)  98;  Bergh  t.  Jayne.  7  Mart  (N.  S.)  610i 


It  Is  clear,  under  our  law.  the  defendant  may 
bond  and  then  move  to  dissolve  the  attach- 
ment But  our  decision  of  the  sufficiency  of 
the  affidavit  is  eoough  to  dispose  of  the  case. 
It  Is  th&etare  adjudged  and  decreed  that  tiie 
Judgment  of  the  lower  court  be  avoided,  an- 
nulled, and  reversed,  and  that  plaintiffs'  at- 
tachment and  plaintiffs'  suit  be,  and  are  here- 
by, reinstated,  the  costs  of  the  appeal  and 
of  the  low«  court  to  be  paid  by  app^ee. 


(«  Iju   Ana.  UO 

STATB  ex  rel.  LEHMAN  et  si.  t.  BlNa, 

Jndge,  et  al.     (No.  11,422.) 

(Supreme  Conrt  of  Louisiana.     Feb.  12,  1894.) 

ScnusMB  ConRT— Ohioinajl  Jubisdictiok— Eitba- 

OBDIITAKT  WbITS— InJUKOTION— RMOISSIOK. 

1.  The  contention  is  not  well  founded  that 
a  judge  of  the  civil  district  court,  who  grants, 
prior  to  allotment  an  order  of  injunction,  in  so 
doing,  exhausts  hla  power  over  the  order,  and 
is  without  authority  subsequently,  and  prior  to 
allotment,  to  modi^  or  rescind  the  same.  Un- 
til allotment,  he,  for  legal  purposes,  retains  con- 
trol of  his  own  order. 

2.  Where  such  a  second  order  has  been 
granted,  and  it  la  soaght  to  have  the  same  re- 
viewed under  writ  of  certiorari,  the  jndge  of 
the  particular  division  of  the  court  who  has,  at 
the  time  of  the  application  for  the  writ  control 
of  the  case  by  allotment  is  the  proper  Judge 
with  whom  to  test  contradictorily  the  order 
complained  of. 

3.  It  Is  a  general,  but  not  an  inflexible, 
rule,  that,  prior  to  the  modification  or  rescission 
of  an  order  of  injunction,  notice  should  be  given 
to  the  party  who  obtained  the  writ  Where 
the  rule  is  departed  from,  it  is  proi>er  that  such 
notice  should  be  subsequently  given,  to  the  end 
that  parties  may  guard  tneur  interests  and 
rights. 

4.  The  iKiwers  of  the  supreme  court  under 
article  90  of  the  constitution,  are  not  confined 
to  writs  of  certiorari,  prohibition,  mandamus, 
and  quo  warranto,  but  extend  to  other  remedial 
writs. 

6.  Parties  complaining  of  an  order  "sus- 
pending until  after  hearing"  a  prior  order  of 
lajnncnon  must,  before  invoking  the  supervi- 
sory powers  of  tlte  supreme  court  have  unsuc- 
cessfully sought  to  have  the  "suspending"  or- 
der rescinded.  Where  a  restrainmg  order  is 
sought  pending  an  examination  of  issues  sub- 
mitted for  examination,  the  whole  case  should, 
as  far  as  practicable,  be  placed  before  the  conrt. 
6.  Where  the  United  States  marshal  (un- 
der writs  of  fi.  fa.  from  the  circuit  court  of  the 
United  States,  directed  against  a  lessee),  hav- 
ing sdaed  the  "right  of  occupancy"  of  certain 
premises,  has  (with  the  consent  of  the  less<H: 
and  the  receiver  of  the  lessee  appointed  by  the 
civil  district  conrt)  granted  to  a '  third  person 
the  right  of  occupying  the  premises,  on  paying 
rent,  until  a  sale  under  the  writs,  a  creditor  of 
the  lessee,  subsequently  attaching  the  "right  of 
occupancy'  of  the  same  premises,  in  the  dvil 
district  court  cannot  oust  such  person  from  his 
occupancy  by  ex  parte  injunction  proceedings 
directed  against  him  alone,  nor  ia  he  entitled  to 
a  suspensive  appeal  from  an  order  suspending 
until  hearing  an  ex  parte  prior  order  of  injunc- 
tion, which  would  have  accomplished  that  re- 
sult 

(Syllabus  by  the  Court.) 

Application  for  certiorari,  mandamtis,  and 
prohlbitlott,  on  the  relation  of  A.  Lehman  & 
Q>.,  against  the  Hon(»able  Fred.  D.  King, 
Judge  of  the  dvil  district  court  tar  the  par- 
ish of  Orleans,  and  others.   Writs  denied. 
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Dlnkelsplel  &  Hart,  for  relators.     Lazams, 
Moore  &  Lace,  for  respond^its. 

NIGHOLLS,  O.  J.  Relators  represent: 
Tbat  on  January  1,  1894,  they  applied  to  the 
Honorable  N.  H.  Rlghtor,  one  of  the  judges 
of  the  civil  district  court  for  the  parish  of 
Orleans,  In  the  case  entitled  A.  Lehman  & 
Co.  et  aJL  v.  Walter  P.  Walsh,  for  an  Injunc- 
tion against  said  Walter  P.  Walsh,  their  pe- 
tition being  verified  by  proper  affidavits. 
That  the  said  Judge  granted  the  Injunction, 
as  prayed  tor,  conditioned  upon  relators  fur- 
nishing bond  in  the  sum  of  $1,000,  which 
they  did  furnish,  with  good  and  solvent  se- 
curity; and  the  injonction  was  thereui>on 
issued  by  the  clerk  of  the  court,  enjoining 
and  restraining  the  said  Walsh  from  carry- 
ing on  business  in  the  stores  Nos.  145  Canal 
street  and  7  and  9  Bourbon  street,  in  New 
Orleans,  and  from  making  any  use  of  said 
premises,  except  for  the  purpose  of  preparing 
for  the  removal  of  the  goods  therein  belong- 
ing to  said  Walsh.  That  on  the  same  day 
a  duly-certlfled  copy  of  said  injunction,  un- 
der the  seal  of  the  court,  was  served  upon 
the  said  Walsh,  in  person.  That  the  said 
petition  and  application  for  injunction  were 
presented  to  the  said  judge  prior  to  the  al- 
lotment of  said  cause,  as  authorized  by  the 
constitution  of  the  state  and  the  rules  of 
said  court  That  said  cause  was  not  allot- 
ted according  to  the  rules  of  said  court  imtil 
the  following  day,  Tuesday,  January  2, 1894, 
when  same  was  allotted  to  division  B  of 
said  court,  presided  over  by  Eon.  Fred.  D. 
King.  That  at  about  the  hour  of  11  o'clock 
a.  m.  on  said  Tuesday,  January  2,  1894,  and 
before  the  allotment  of  said  cause,  the  fol- 
lowing order  was  indorsed  on  said  injunc- 
tion served  upon  the  said  Walsh,  to  wit: 
"Upon  representations  of  H.  L.  Laziams,  and 
a  fuU  statement  of  the  facts,  the  writ  Issued 
herein  Is  suspended  until  the  further  order 
of  the  court,  and  after  hearing.  New  Or- 
leans, January  2,  1894.  [Signed]  N.  H. 
Rightor,  Judge."  That  said  copy  of  injunc- 
tion, with  the  said  order  Indorsed  thereon, 
was  thereupon  filed  In  the  clerk's  office  of 
said  civil  district  court  Hiat  said  order 
of  January  2,  1894,  was  rendered  without 
notice  to  relators,  without  any  hearing  of 
any  kind,  and  they  did  not  know  of  same 
until  after  it  had  been  filed  in  the  clerk's 
office  as  aforesaid.  That  as  soon  after  the 
allotment  of  said  cause  as  iMssible,  relators 
appeared  before  the  said  Hon.  Fred.  D. 
King,  and  asked  for  a  suspensive  appeal 
ftom  said  order,  tendering  a  bond,  with  good 
and  solvent  security,  in  any  amount  to  be 
fixed  by  the  court;  but  on  January  3,  1894, 
the  said  Hon.  Fred.  D.  King  refused  said 
appeal  as  prayed  for.  That  said  order  of 
January  2,  1894,  Is  absolutely  null  and  void, 
and  without  effect,  for  the  following  rea- 
sons: (1)  That,  in  advance  of  the  allotment 
of  said  cause,  the  said  Hon.  N.  H.  Rightor 
bad  no  right  or  authority   to  act  in  said 


cause,  the  granting  of  tbe  preliminary  writ 
of  injunction  having  exhausted  bis  authority 
in  the. premises;  (2)  that  said  order  was  ren- 
dered without  notice,  and  without  hearing  of 
any  kind;  (3)  that  said  order  purported  to 
be  rendered  because  of  the  presentation  to 
the  court  of  certain  facts,  and  an  order  reg- 
ularly granted  cannot  be  set  aside  by  the 
court,  upon  matters  of  fact,  until  final  hear- 
ing of  the  cause.    That  under  the  constita- 
tlon  of  the  state,  and  the  rules  of  said  cIvU 
district  court,  the  granting  of  a  preliminary 
writ  by  any  Judge  of  said  court  prior  to  an 
allotment  does  not  In  any  wise  affect  the 
control  of  the  cause  by  the  Judge  to  whom 
same  may  be  allotted  after  the  allotment; 
and  therefore  the  said  Hon.  Fred.  D.  King, 
presiding  judge  of  division  B  of  the  civil 
district  court,   is  alone  competent  to  deal 
with  said  cause,  and  is  the  only  one  of  said 
Judges  against  whom   the  process   of  this 
court  may  be  directed,   as  to  said  cause. 
That  relators  are  entitled  to  writs  of  cer- 
tiorari, prohibition,  and  mandamus,  to  tbe 
end  tbat  said  proceedings  be  inquired  into, 
the  execution  of  said  order  of  January  2, 
1894,  restrained,  and  an  appeal  given  the  re- 
lator therefrom;   the  said  writs  to  be  oper- 
ative in  their  order,  so  that  if  the  writ  of 
certiorari  be  granted,  and  made  peremptory, 
the  other  writs  will  be  unnecessary,  or  If 
the  writ  of  certiorari  be  finally  refused,  and 
a  writ  of  prohibition  granted,  the  writ  of 
mandamus  will  be  unnecessary,  and  If  both 
the  writs  of  certiorari  and  prohibition  be 
refused  or  set  aside,  after  final  hearing,  that 
then  the  writ  of  mandamus  be  made  per- 
emptory.   In  view  of  the  premises,  relators' 
prayer  was  that  a  writ  of  certiorari  Issue, 
directed  to  the  Honorable  Fred.  D.  King, 
Judge,  commanding  him  to  transmit  the  orig- 
inal record  in  the  suit  of  A.  Lehman  &  Co. 
T.  Walter  P.  Walsh  (No.  41,20P);   that  the 
validity  of  said  order  of  January  2, 1894,  may 
be  inquired  Into,  and  that  said  writ  also  be 
dh-ected  to  the  said  Walsh,  prohibiting  him 
from  acting  under  said  order  of  January  2, 
1894;    and  that.  In  due  course  of  law,  the 
said  writ  be  made  perpetual,  and  said  order 
annulled  and  set  aside.    Under  the  restric- 
tion before  stated,  they  prayed  for  a  writ  of 
prohibition  directed  to  the  said  judge,  en- 
joining him  from  enforcing  or  acting  under 
said  order  of  January  2,  1894,  and  that.  In 
due  course,   said  prohibition  be  made  per- 
petuaL    Under  the  restriction  before  stated, 
they  prayed  for  the  issuance  of  a  writ  cft 
mandamus  commanding  the  said  judge  to 
grant  a  suspensive  appeal  from  said  order 
of  January  2,  1894.    They  prayed  that  Walsh 
be  served  with  a  copy  of  the  proceedings. 
This  court  ordered  that  a  writ  of  certiorari 
issue,  and  that  the  resx>ondents  show  cause 
why  the  writs  of  mandamus  and  prohibltioii 
should  not  be  granted,  as  prayed  for,  but  re- 
frained from  Issuing  any  restraining  order 
In  the  premises,  for  tbe  reason  that  the  p» 
tition  utterly  failed  to  disclose,  as  It  should 
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have  done,  the  character  «if  the  proceedings 
In  the  court  below,  or  the  facts  and  clrcnm- 
Btances  of  the  case  in  which  an  intervention 
was  asked.  We  were  inclined,  for  this  rea- 
son, to  refuse  relators'  application,  in  its 
entirety. 

In  the  answer  filed  by  the  judge  of  dlTl- 
sion  B,  he  states  that  he  transmits,  not  only 
the  record  in  the  case  of  A.  L^man  &  Go. 
T.  Waltw  P.  Walsh,  but  other  original  rec- 
ords and  copies  Incident  to,  and  connected 
with,  the  litigation  growing  out  of  the  sei- 
zures and  attachments  against  the  Runkd- 
Hoemer  Company,  Limited,  in  suits  pending 
in  the  various  divisions  of  the  district  court 
for  the  parish  of  Orleans,  and  liquidation 
proceedings,  In  which  liquidators  and  receiv- 
ers have  been  appointed,  and  various  orders 
granted  therein;  that  he  transmits,  and 
makes  part  of  his  Answer,  the  said  records, 
for  the  reason  that  they  are  part  of,  and 
concern,  the  same  litigation,  of  which  the 
injunction  sued  out  by  A.  Lehman  &  Co.  et 
aL  is  but  a  part,  and  that  said  records  show 
that  dll  the  attachment  proceedings  and 
cases,  Inoladlng  those  by  relators,  were 
transferred  to,  and  cumulated  with,  the 
liquidation  proceedinga  He  avers:  That  all 
the  orders  granted  by  him  and  the  Honor- 
able N.  H.  RIghtor  in  the  case  aforesaid  are 
legal  and  valid,  and  that  relators  are  not  en- 
titled to  a  writ  of  certiorari.  That  his  own 
refusal  to  grant  a  suspensive  appeal  from 
the  order  suspending  the  injunction  in  the 
case  of  A.  Lehman  &  Co.  et  al.  v.  Walsh 
does  not  entitle  relators  to  writs  of  manda- 
mus and  prohibition.  That  the  records 
transmitted  show  that  an  order  of  Injunc- 
tion was  granted  In  the  said  case  of  Lehman 
St  Co.  et  aL  v.  Walsh  by  the  Honwable  N. 
H.  RIghtor,  judge  of  division  D,  and  that 
subsequently  the  said  Judge,  before  the  al- 
lotment of  the  case,  suspended  the  operation 
of  said  injunction,  by  a  written  order  to  that 
effect,  on  the  same  day  that  the  Injunction 
was  granted.  That  the  injunction  granted 
was  not  a  matter  of  right,  and  was  within 
the  discretion  of  the  judge  to  whom  the  ap- 
plication was  i)resented  to  refuse  or  grant 
the  same,  and  that,  before  the  allotment  of 
the  case,  the  judge  who  originally  granted 
the  writ  had  the  rls^t  to  either  revoke  or 
modify  the  same;  such  order  being  entirely 
within  his  control,  and  power  of  modifica- 
tion <^  revocation.  That  said  judge,  hav- 
ing the  authority,  previous  to  the  allotment 
of  the  case,  to  modify  or  revoke  such  ordor, 
could  modify,  revoke,  or  suspend  the  same, 
either  npon  a  representation  of  facts  made 
to  him,  oe  without  such  representation,  and 
could  do  so  either  with  or  without  notice  to 
the  parties  In  Interest,  and  a  contradictory 
trial  npon  the  question  whether  the  injunc- 
ti<Hi  shonld  be  suspended.  That  the  judge 
had  the  absolute  power  to  revoke  or  modify 
this  class  of  Injunctions,  and  to  hold  that  he 
could  only  do  so  after  notice  and  bearing  of 
the  parties  upon  the  question  of  fact  pre- 


sented for  the  issuance  of  the  injunction 
would  be  to  deny  his  discretion  and  poww 
to  revere  or  modify  the  order  of  injunction, 
and  would  deny  him  the  powar  to  set  aside 
an  Injunction  improvidently  granted  until 
after  the  ddays  which  are  always  usual  In 
rule,  contradictorily  granted,  and  the  trial 
thereof,  and  would  result  in  the  party  en- 
joined suff^ing  aU  the  injury  resulting 
therefrom  pending  the  trial  and  decision  on 
any  rules  which  might  be  taken.  That,  the 
said  judge  having  the  absolute  power  to  re- 
voke or  modify  the  said  order  of  injunction, 
the  exercise  of  such  power  Is  not  affected 
by  the  fact  that  he  states  in  the  ordo:  that 
he  does  so  upon  the  statement  of  certain 
facts  made  to  him;  but  the  question  is 
whether,  upon  the  face  of  the  petition,  as 
presented,  the  case  was  of  such  a  character 
as  authorized  the  judge  either  to  grant  or 
refuse  the  injunction.  That  to  hold  that  the 
judge  who  originally  granted  the  injunction 
had  no  right  or  authority  to  set  it  aside 
would  be  to  hold  that  an  Injunction,  no  mat- 
ter how  improvidently  granted,  would  have 
to  stand  tmtil  allotment  was  made.  That  in 
the  order  suspending  the  Injunction  the 
judge  made  such  suspension,  as  shown  In  the 
order,  until  further  orders  of  court,  and 
after  further  hearing.  That,  under  the  said 
order  of  suspension,  relators  had  the  right, 
and  were  reserved  the  right,  to  apply  and 
move  for  reinstatement  of  the  original  order 
of  Injunction,  and  that  he  (the  respondent 
judge)  had  been  ready  at  any  and  all  times 
to  receive  and  consider  such  application,  but 
that  no  such  application  had  been  filed  by 
relators.  That  the  Honorable  N.  H.  RIghtor 
having  granted  the  original  order  of  Injunc- 
tion, and  having  suspended  the  same,  and 
the  case  having  been  subsequently  allotted 
to  respondent,  and  an  application  for  a  sus- 
pensive appeal  having  been  made,  respond- 
ent. In  his  discretion,  refused  such  suspen- 
sive appeal;  and  relators  are  not  entitled  to 
a  mandamus  to  compel  the  granting  of  the 
same,  as  the  granting  of  the  injunction,  and 
the  modifying  of  the  same,  were  within  tiie 
discretion  of  the  civil  district  court,  and  to 
grant  a  suspensive  appeal  would  be  to  con- 
trol that  discretion,  and  to  reinstate  an  in- 
junction which  the  lower  court  had,  in  its 
discretion,  decided  should  be  revoked  and 
suspended.  That  the  injunction  sought  by 
relators  was  in  its  nature  mandatory,  as, 
while  the  injimctlon  is  directed  against  the 
defendant  Walsh,  to  restrain  him  from  using 
and  enjoying  the  possession  of  the  premises, 
still,  if  reinstated,  it  would  have  the  effect 
of  ousting  blm  from  a  possession  which  re- 
lators admit  he  now  has.  That  the  Injunc- 
tion, being  thus  mandatory  In  Its  nature, 
should  not  be  Issued  until  after  legal  trial 
upon  its  merits.  The  respondent  judge  re- 
lies upon  the  case  of  Koehl  v.  Judge  (recentiy 
decided  by.  this  court)  46  La.  Ann.  — ^  14 
South.  352,  as  supporting  these  views. 
An  examination  of  the  petition  of  relators. 
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upon  which  they  obtained  the  order  Of  in- 
junction, shows  that  they  arerred  that  they 
were  credit(MS  of  the  Runkel-Hoerner  C!om- 
pany,  Limited;  that,  under  writs  of  attacb- 
m«i^  they  had  seized  certain  property  of 
that  company.  Including  especially  the  leases 
and  rights  of  occupancy  of  the  premises  Nos. 
145  Canal  street  and  7  and  8  Bourbon  street, 
in  the  city  of  New  Orleans,  which  leases 
and  rights  of  occupancy  w^e  worth  about 
$25,000;  that  unless  they  are  able,  in  due 
course  of  law,  to  sell  and  realize  upon  said 
leases  and  rights  of  occupancy,  all  their 
claims  against  said  company  will  not  be 
paid  in  full;  that  W.  P.  Walsh,  a  resident 
of  New  York,  temporarily  in  New  Orleans, 
had  taken  possession  of  said  premises  with- 
out right  or  authority,  and  had  announced 
his  intention  of  carrying  on  business  in  the 
same,  commencing  on  Tuesday,  January  2, 
1894;  that  they  would  be  Irreparably  In- 
jured, should  he  be  allowed  to  continue  the 
possession  and  use  of  said  property,  and 
that  they  have  no  relief,  save  in  the  equita- 
ble writ  of  injunction;  that,  wh&a.  Walsh 
purchased  the  contents  of  said  stores,  he 
was  notified  that  he  would  have  a  reason- 
able time,  not  exceeding  two  weeks,  wlthtn 
which  to  remove  said  goods  from  said  prem- 
ises, but  that  he  had  announced  his  inten- 
tion of  carrying  on  business,. and  selling  said 
goods,  regardless  of  said  notice,  and  regard- 
less of  their  rights,  and  those  of  other  cred- 
itors of  the  said  company.  Their  petition 
closed  with  the  prayer  that  an  injunction 
issue  enjoining  and  restraining  Walsh,  his 
agents,  clerks,  and  employes,  from  carrying 
on  business  in  the  said  premises,  and  tcoai 
making  any  use  of  the  same,  except  for  the 
purpose  of  preparing  for  the  removal  th^e- 
from  of  the  goods  therein  belonging  to  him; 
that  after  due  proceedings  the  said  Injune- 
tion  be  by  judgment  perpetuated,  with  res- 
ervation of  their  right  to  sue  Walsh  for 
whatever  loss  or  damage  they  may  have  sus- 
tained by  reason  of  his  retention  or  occu- 
pancy of  the  premises.  The  allegations  of 
this  last  petition,  like  those  of  the  petition 
in  the  present  proceeding,  are  exceedingly 
Indefinite.  They  do  not  set  out  all  the  facts 
of  the  case,  and  we  are  forced  to  gather 
these  facts,  as  best  we  may,  from  the  vari- 
ous records,  or  fragments  of  records,  which 
the  respondent  judge  has  sent  up.  The  an- 
sw»  of  the  respondent  Walsh,  verified  by 
the  oath  of  one  of  his  attorneys,  makes  the 
following  allegations:  "Bespondent  would, 
for  further  answer,  state  the  facts  in  con- 
nection with  this  litigation,— a  litigation  of 
which  the  Injunction  sued  out  by  A.  Lehman 
&  Co.  et  al.  was  but  a  branch  or  Incident 
Kespond«tt  shows  that  in  the  cases  styled 
Sweetser,  Pembroke  &  Co.  v.  The  Ruokel- 
Hoemer  Company,  Limited,  and  The  H.  B. 
Claflin  Co.  V.  The  Runkel-Hoerner  Company, 
Limited,  attachments  were  Issued  from  the 
United  States  circuit  court  for  the  fifth  cir- 
cuit and  eastern  district  of  Ijouisiana,  and 


levied  upon  the  stock  of  merchandise  and 
fixtures  contained  in  the  premises  now  oc- 
cupied by  your  respondent;  that  subsequent- 
ly suits  were  Instituted,  and  provisional  sei- 
zures Issued,  in  the  cases  styled  Joseph  R. 
Mltchel  V.  Amos  Rnnkel  and  Mrs.  Sarah  £. 
Atkins  V.  Amos  Runkel,  in  the  said  United 
States  court,  on  demands  for  rent.  In  the 
former  case^  of  the  Bourbon  street  premises, 
and.  In  the  latter  case,  of  the  Canal  street 
stcHre,  now  occupied  by  your  respondent: 
that  judgments  were  obtained  in  the  United 
States  court,  recognizing  the  lessor's  priv- 
ilege and  pledge  upon  the  stock  of  merchan- 
dise, and  aU  movable  effects  In  said  leased 
premises;  that  the  same  were  sold  at  mar- 
shal's sale  under  said  judgments,  and  wiits 
of  fieri  facias  Issued  thereon,  on  the  26th 
day  of  December,  1S93;  that,  previous  to 
the  sale,  A.  Lehman  &  Co.  filed  interveatlons 
In  the  cases  of  Sweetser,  Pembroke  &  Co. 
and  The  H.  B.  Claflin  Co.  v.  The  Runkel- 
Hoem»  Company,  setting  up  that  the  at- 
tachments Issued  therein  should  be  dis- 
solved, on  account  of  liquidators  having  been 
appointed  in  the  state  court,  and  aU  the 
property  and  effects  of  the  Runkel-Hoerner 
Company  having  been  ordered  to  be  placed 
in  the  possession  of  said  liquidates  and  re- 
ceivers, collusion,  etc.;  that  the  said  Inter- 
ventions and  attachment  cases  of  Sweetser. 
Pembroke  &,  Co.  and  the  H.  B.  Claflin  Com- 
pany w&K  regularly  put  at  issue  and  tried, 
and  judgments  were  r^idered.  maintaining 
said  attachments,  and  dismissing  the  inter- 
ventions, the  seizures  undor  the  attachmaits 
having  been  made  prior  to  the  appointment 
and  qualification  of  liquidators  and  receiv- 
ers; that,  at  the  said  sale  by  the  United 
States  marshal,  respondent  purchased  tlie 
stock  of  merchandise  and  fixtures  for  a  sum 
fflcceedlng  $50,000,  and  paid  cash  thwefor; 
that  at  and  during  the  sale  of  said  stxxA, 
and  after  the  marshal  had  announced  the 
terms  thereof,  Q.  Lehman,  of  the  firm  of  A. 
Lehman  &  Co.,  asked  the  marshal  whether 
the  purchaser  would  be  allowed  to  occupy 
the  premises  after  the  sale,  and  that  the 
marshal  re8p<mded  that  the  purchaser  would 
be  allowed  to  have  possession  of  the  pe&oa- 
'Ises  for  two  we^s,  or  possibly  l<mger,  and 
that  If  he  continued  any  longer  he  would 
have  to  obtain  the  consent  of  the  landlord, 
or  parties  interested;  that  in  the  said  suits 
of  Sweetso*,  Pembroke  &  Co.  and  the  H.  B. 
Claflin  Company,  and  under  the  attachments 
Issued  therein,  the  right  of  occupancy  now 
in  controversy  was  seized  by  the  United 
States  marshal;  that  In  the  said  suits  In 
the  United  States  court  the  liquidators  ap- 
peared, and  filed  exceptions,  setting  up  that, 
on  accoimt  of  the  Runkel-Hoemv  Company 
having  gone  Into  liquidation,  the  attach- 
ments should  be  dissolved,  which  exceptions 
were  overruled  by  the  court,  and  final  judg- 
ment rendered  in  said  cases  in  favor '  of 
Sweetser,  Pembroke  &  Co.  and  the  H.  B. 
Claflin  Company,  and  against  the  defend- 
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ants  and  tbe  InterreBen,  A.  Lehman  &  Co. 
et  al.,  the  app<dntment  and  qualification  of 
the  liquidators  being  Bnbsequent  to  the  at- 
tachment and  Beizures  thereunder  In  the 
Vnlted  States  conrt;  that,  subsequent  to  the 
puzchaae  by.  respondent  of  the  said  stock  of 
merchandise  and  fixtures,  A.  Lehman  &  Co. 
et  al.  appeared  in  the  United  States  comrt, 
and  took  a  role  upon  the  United  States  mar- 
shal and  req>ondent  to  show  cause  why  they 
should  not  vacate  the  premises  now  occupied 
by  resiMudent;  that  subsequently,  under 
the  attachment  proceedings  In  the  civil  dis- 
trict court  for  the  parish  of  Orleans,  divtslon 
A.  wherein  the  said  A.  Iiehman  &  Co.  et  aL 
have  secured  attachments,  the  said  parttee 
took  a  rule  upon  the  defendant  the  Runkel- 
Hoemer  Company  to  show  cause  why  the 
right  of  occupancy  should  not  be  sold  in 
their  case,  as  perishable,  and  that  said  rule 
was  discharged,  the  Judge  of  division  A 
transferring  all  the  attachments  in  his  said 
division  to  division  B,  In  which  division  the 
liquidators  and  receivers  had  been  appointed 
and  qualified  toe  the  Rnnkel-Hoemer  Com- 
pany. Respondent  avers  that  he  Is  occupy- 
ing the  said  premises  under  permission  from 
the  United  States  marshal,  and  under  agree- 
ment with  the  liquidates  and  receivers  of 
the  Runkel-Hoemer  Company  to  pay  the 
same  rent  that  was  agreed  to  be  paid  prior 
to  the  Institution  of  said  attachment  pro- 
ceedings against  said  company,  and  also 
with  the  consent  of  the  landlord  and  orig- 
inal tenant,  Amos  Bnnkel,  and  wltb  the  un- 
derstanding that,  when  the  right  of  occu- 
pancy of  the  leased  premises  was  sold,  re- 
spondent would  vacate  the  premises.  That 
rdators  were  absolutely  without  right  to 
enj(to  respondent  from  occupying  or  enjoy- 
ing the  premises,  and  they  could  suffer  no 
Irreparable  Injury  by  reason  of  the  refusal 
to  grant  the  Injunction,  or  suspend  the  same 
after  its  granting,  leaving  out  the  question 
as  to  the  granting  or  suspension  of  the  same 
being  within  the  discretion  of  the  Judge  of 
the  lower  court" 

In  their  petitions  of  Intervention  and  third 
opposition  filed  In  tiie  United  States  circuit 
court  on  the  21st  December,  1883,  in  the 
Sweetser,  Pembroke  &  Co.  and  the  H.  B. 
ClafUn  Company  cases,  relators  averred  that 
on  the  ISth  November,  1883,  writs  of  at- 
tachment Issued  in  these  cases,  under  which 
the  United  States  marshal  took  actual  pos- 
session of  the  movable  property  of  the  Run- 
kel-Hoomw  Company,  contained  in  No.  145 
Canal  and  Nos.  7  and  8  Bourbon  streets,  and 
that  the  same  was  at  the  time  of  the  filing 
of  said  opposition,  and  had  been  since  the 
13th  Novembo',  In  his  possession;  that  on 
the  next  day,  and  at  subsequent  dates,  they 
bad  obtained  writs  of  attachment,  some  in  the 
dvll  district  court,  others  in  tbe  first  dty  court, 
tinder  whidi  writs  the  said  property  was 
seized  by  the  dvll  sheriff  and  the  constable, 
liy  notlaes  tut  sdzore  served  upon  the  defend- 
ant antt  tb»  UWted  States  marshal,— the  laa& 


named  notices  being  accomi»jaled  by  service 
of  a  petition,  with  interrogatories  and  cita- 
tions, it  being  impossible  for  tbe  sheriff  and 
constable  to  make  a  physical  seizure  of  said 
property,  owing  to  the  fact  that  the  same 
was  under  the  control  of  the  marshaL 

The  injunction  proceeding  below  having 
been  assigned  to,  and  being  lodged  In,  divi- 
sion B  of  the  dvll  district  court,  when  re- 
lators' petition  was  filed  here,  the  Judge  of 
that  dlvlsl<m  is  the  proper  one  with  whom, 
contradictorily,  to  test,  by  certiorari,  the  or- 
der of  Judge  Rightor,  complained  of.  The 
fact  that  that  Judge  has  not  made  the  answer 
or  return  in  this  case  has  left  us  without 
knowledge  of  the  reasons  which  induced  him 
to  suspend  the  original  order  he  had  granted. 
We  think  it  quite  likely  that,  when  he  did 
so,  he  was  under  tbei  impression  it  had  not 
yet  been  executed.  It  may  be  that  the  Judge, 
having  had  his  attention  directed  to  the  fact 
that  tbe  first  order  had  been  granted  on  the 
Ist  of  January,  was  doubtful  as  to  the  legal- 
ity of  that  order,  and  of  any  action  to  be 
predicated  on  it,  or  that  under  the  facts  ot 
the  particular  case,  the  injunction  being  an 
Incident  of  prior  existing  litigation  In  other 
divisions,  he  may  have  conceived  that  the 
parties  should  have  addressed  themselves  to 
some  other  Judge.  Whatever  bis  reasons,  we 
do  not  think  that,  from  the  standpoint  of 
"power,"  the  second  order  can  be  success- 
fully attacked.  Relators  selected  the  par- 
ticular Judge  for  the  granting  of  the  injunc- 
tion. They  maintain  here  that  his  original 
action  was  valid  and  legaL  If  so,  the  Judge 
did  not  exhaust  his  powers  in  the  premises, 
but  retained  control  of  the  proceeding  up  to 
the  allotment  of  the  case.  In  State  ex  rel. 
Bolsson  V.  Judge,  83  La.  Ann.  419,  as  in 
M^tgelle  V.  Abadie,  46  La.  Ann.  678, 12  South. 
821,  thla  court  said  that  "the  power  to  issue 
the  writ,  when  vested  In  a  Judge,  implies  that 
of  dissolving  it;"  and  in  the  former  case  we 
maintained  the  right  of  the  Judge  who  had 
granted  an  injunction  in  the  absence  of  the 
particular  Judge,  to  whom  it  had  been  allot- 
ted, to  resdnd  the  order.  It  certainly  was 
never  contemplated,  and  we  could  not  hold, 
that  an  ex  parte  order  of  a  Judge,  which 
might  have  been  improvldently  granted,— 
which  might,  in  fact,  be  an  absolute  nullity, 
working  the  greatest  Injury,  —  should  be 
forcedly  given  full  effect  to  until  it  could  be 
set  aside  by  regular  proceedings,  with  the 
usual  notices  and  delays,  by  the  Judge  to 
whom  the  case  would  be  ultimately  allotted. 
1  Black,  Judgm.  a  14,  H  297,  30&  The  pow- 
er to  rescind  or  modify  Is  something  other 
and  different  from  the  rightful  exerdse  of 
the  power,  either  as  to  the  manner  In  whldi 
the  rescission  or  modification  was  made,  or 
as  to  Its  correctness.  In  State  ex  rel.  Moore 
V.  Judge,  37  La.  Ann.  U»,  we  said  that  "It 
was  well  established,  as  a  rule,  that  notice 
to  dissolve  an  injunction  should  be  given  to 
the  party  who  obtained  the  writ;"  but  we 
Immediately  added:    "Although,  la  extreme 
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cases,  the  Jndge,  In  his  discretion,  may  dis- 
solve at  chamberB,  and  ex  parte."  In  Bald- 
win y.  Bellocq,  35  La.  Ann.  983,  we  said: 
"There  is  no  doubt  that  a  Judge  has  the  right 
and  power,  on  an  ex  parte  application,  in  a 
case  of  urgency,  to  dissolve  an  Injunction  on 
bond;  but  In  such  Instances  the  dissolution, 
being  at  the  risk  of  the  mover,  will  be  re- 
scinded on  a  proper  showing  of  error  either 
in  the  lower  or  appellate  court,  and  the  mat- 
ter reinstated,  to  be  proceeded  with  contra- 
dictorily. It  Is  decidedly  preferable  that  such 
course  be  pursued,  where  circumstances  will 
allow."  These  authorities  show  that  a  legal 
power  exists  in  a  district  Judge  to  dissolve 
even  ex  parte  orders  of  Injunction  which  he 
has  granted,  though  the  power,  It  Is  stated, 
must  be  very  carefully  and  cautiously  exer- 
cised. The  duty  of  the  court  to  give  notice  at 
once  to  parties  In  Interest,  of  the  action  so 
taken,  Is  referred  to  In  State  ex  rel.  Moore  v. 
Judge,  37  La.  Ann.  118,  and  Is  manifest. 
The  action  itself  is,  of  course,  subject  to  re- 
view and  supervision  In  proper  cases,  through 
remedies  varying  under  different  circum- 
stances. It  Is  claimed  that  ex  parte  orders 
for  the  rescission  of  even  ex  parte  Injunc- 
tions are  unauthorized;  that  great  and  Irrep- 
arable Injury  would  necessarily  foUow  from 
such  a  practice.  Cases  can  be  easily  Im- 
agined, however,  where  an  Inflexible  rule 
that  such  orders  should  continue  In  force  un- 
til contradictorily  vacated  or  modified  might 
be  productive  of  still  greater  wrong  and  In- 
Jury.  We  think  the  rights  of  all  parties  are 
fairly  guarded  and  protected,  In  this  state, 
under  the  discretionary  powers  of  the  dis- 
trict judges  over  such  questions,  supplement- 
ed, as  they  are,  by  the  supervisory  control 
over  inferior  tribunals  which  has  been  giv^i 
to  this  court.  Our  powers,  under  article  90 
of  the  constitution,  are  not  limited,  In  prop- 
s' cases,  to  writs  of  certiorari,  prohibition, 
mandamus,  and  quo  warranto,  but  are  ex- 
pressly declared  by  that  article  to  extend  to 
oth»  remedial  writs.  In  State  ex  rel.  Mur- 
ray y.  Judge,  36  La.  Ann.  578,  we  said  that 
this  court  could  Issue  a  restraining  order 
which  would  have  the  effect  of  an  injunction 
asked  for,  but  refused,  below,  and  issue  a 
mandamus  directly  to  the  district  judge,  to 
allow  the  injunction  In  limine,  whenever  a 
proper  state  of  facts  is  presented,  and  all 
the  requirements  oi!  the  law  have  been  com- 
piled with;  that  It  was  manifest  that  cases 
might  be  presented  In  which  justice  and  rea- 
son required  that  some  mode  should  exist 
of  redressing  at  once  the  wrong  or  abuse 
of  power  of  the"  district  Judge,  even  If  there 
be  other  means  of  relief,  if  the  slowness  of 
ordinary  legal  forms  would  produce  such  a 
delay  that  the  administration  of  Justice  might 
Butter  from  it  We  do  not  propose  to  enter 
here  Into  any  extended  examination  or  dis- 
cussion of  "judges' "  orders,  "court"  orders, 
of  orders  rendered  "ex  parte"  and  those  "con- 
tradictorily" obtained.  It  suffices  to  say  that 
the  order    first   granted    herein    by  Judge 


RIgbtw  was  not  technically  a  Judgment 
(State  ex  reL  Behan  t.  Judges,  85  La.  Ann. 
1077,  1078);  .and,  even  though  It  should  not 
have  been  properly  suspended,  the  error  was 
not  covered  or  reached  by  a  claim  that  there 
Is  an  absolute  want  of  power  In  a  district 
judge  to  vacate  or  modify,  ex  parte,  under 
any  circumstances,  any  order  of  Injunction 
which  he  had  previously  rendered.  It  Is  not, 
legally,  essentially  necessary  that  such  or- 
ders should  In  all  cases  be  modified  or  vacat- 
ed contradictorily  with  those  In  whose  favor 
they  have  been  issued.  It  Is  not  true  that 
the  mere  &llure  to  give  prior  notice  to  such 
parties  would  carry  with  It,  as  the  inevitable 
consequence  of  that  fact,  the  absolute  nullity 
of  the  modifying  order,  as  for  want  of  legal 
power  In  the  judge  over  the  whole  subject- 
matter.  1  Black,  Judgm.  c.  1,  S  1,  p.  5;  Id. 
c  14,  {{  297,  308;  Craddock  v.  Croghan,  1 
Sneed,  100;  daggett  v.  Simes,  25  N.  H.  402. 
We  are  next  to  inquire  whether,  In  flie  ex- 
ercise of  his  i)ower  of  ex  parte  revocation  or 
modlflcaticMi,  the  judge  has  applied  the  poww 
to  a  particular  case  in  which  he  was  not 
legally  authorized  to  do  so,  so  as  tx>  autnorize 
a  review  of  his  action  through  the  Instru- 
mentality of  a  writ  of  certiorari  We  un- 
derstand relators  to  claim  that  thesc&  is  a 
class  of  cases  such  as  leave  no  discretioa  in 
the  district  Judge  to  determine  whether  he 
would  or  would  not  grant  an  hijunctlon 
asked,  when  the  facts  are  properly  alleged 
and  sworn  to,  and  that  the  present  case  falls 
under  that  dass;  that  the  same  reas<Hi8 
which  withdraw  from  him,  In  that  dass  of 
cases,  all  discretion  as  to  granting  the  In- 
junction, also  withdraw  absolutely  from  him 
the  authority  to  modify  or  revoke,  ex  parte, 
the  injunction  which  he  has  directed  to  issue. 
The  fact  that  a  particular  case,  when  proi>- 
erly  presented  to  a  judge,  may  be  of  such  a 
character  as  to  make  It  his  duty  to  Issue  an 
ordo-  of  injunction,  does  iiot  exact  that  the 
injunction  should  necessarily  be  continued 
until  final  hearing.  While  the  Injury  com- 
plained of  may  justify  an  Injunction,  It  may 
not  be  such  as  to  work  Irreparable  Injury. 
The  judge,  therefore,  even  In  such  cases,  has 
some  power  of  action  In  the  matter.  It  may 
be  that  he  would  not  have  the  authority,  tar 
any  reason  dependent  upon  the  merits  of 
the  case,  to  definitively  dissolve  the  Injunc- 
tion, but  he  would  have  the  right  to  enter- 
tain and  act  upon  an  application  to  dissolve 
on  bond;  and  it  would  not  be  essentially  nec- 
essary, as  we  have  said,  though  generally 
right  and  proper,  to  have  the  same  disposed 
of  contradictorily.  The  falling  of  a  partlcn- 
lar  case  under  the  class  ref  »Ted  to  would  not 
necessarily  be  determinative  of  the  qnesllon 
of  the  legality  of  notice  prior  to  action. 
Whether,  in  such  case,  the  judge  would  have 
acted  legally  in  proceeding  ex  parte,  would 
depend  upon  Its  particular  facts,  and  tha 
grounds  upon  which  the  action  was  based. 
In  dealing  with  that  question  the  fact  must 
not  be  overhx^ed  that  the  modlflcatlm  or 
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revocation  of  the  <n:der  may  be  grounded  on 
causes  extrinsic  to  tbe  merits  of  tbe  injunc- 
tion. The  Judge,  for  reasons  mtlrely  Inde- 
pendent of  the  merits,  may  reach  the  conclu- 
sion that  the  order  of  injunction  was  improvl- 
dently  and  illegally  Issued  by  him;  and  we 
should,  if  possible,  be  advised  of  those  rea- 
sons by  parties  who,  appealing  to  our  su- 
pervisory powers,  se^  at  our  hands  a  re- 
straining order  pending  the  examination  of 
the  issues  submitted  to  us.  They  should, 
as  far  as  practicable,  place  tbe  whole  case 
before  us.  We  consider  such  a  requirement 
conservative;  tending  to  secure  the  rights  of 
all  parties,  and  to  furtho:  the  proper  admin- 
istration of  Justice,  by  enabling  us,  speed- 
ily, through  the  reasons  assigned  below  by 
the  district  Judge,  to  come  to  a  correct 
knowledge  of  the  situation,  and  to  act  ad- 
visedly. In  the  present  case,  relators  did  not 
exhaust  their  remedy  In  the  court  below,  or 
se^  the  obvious  relief  which  was  directly 
before  them,  and  which  they  could  doubtless 
have  speedily  obtained  there,  if  «itltled  to 
the  same.  State  er  reL  8hakespeare  v.  Judge, 
40  La.  Ann.  607,  4  South.  485;  State  v.  Levy, 
36  La.  Ann.  944.  The  order  of  Injunction 
granted  was  not  absolute.  Defendant  was 
enjoined  "until  further  orders  of  the  court" 
The  second  order  was  not  absolute.  It  sus- 
pended the  injunction  "until  further  orders 
of  court  after  hearing."  Relators  took  no 
steps  whatever  to  have  the  suspending  order 
revoked,  or  to  obtain  the  hearing  reserved 
and  obviously  tendered,  but  applied  at  once 
tot  a  stispensive  appeal,  following  the  re- 
fusal thereof  by  this  application  to  us.  The 
second  orA&e  was  not  a  denial  of  the  In- 
junction. It  merely  postponed  matters  for 
a  Bhott  period,  to  enable  the  replacing  Judge 
to  advise  parties— whose  right  to  be  heard 
was  surely  as  great  as  that  of  the  relators' 
to  be  beard— of  the  pending  application,  so 
as  to  guard  their  Interests.  We  think  that, 
under  the  circumstances  of  this  case,  relat- 
ors, before  making  an  api>eal  to  us,  should 
have  applied,  at  least,  tor  the  revocation  of 
the  order  complained  of.  In  some  states 
such  a  prior  application  for  the  revocation 
of  an  wder  complained  of  is  made  a  condi- 
tion precedent  to  the  granting  of  even  an  or- 
dinary appeal.  See  Bostwick  v.  Knight 
(Dak.)  40  N.  W.  845;  Black  Hills  Flume  & 
Min.  Co.  T.  Grand  Island  &  W.  G.  R.  Co.  (S. 
D.)  51  N.  W.  342,  343,  345.  We  have  our- 
selves established  as  a  rule  of  practice  that 
applications  to  us  for  relief,  against  the  ac- 
tioBB  of  a  court,  charged  as  being  In  excess 
of  power,  and  usurpations  of  Jurisdiction, 
would  not  be  generally  entertained,  unless 
exception  had  been  made  below  to  the  want 
of  power  w  Jurisdiction,  and  the  same  had 
been  overruled.  We  do  not  know  upon  what 
grounds  Judge  Rlghtor  acted  in  this  matter, 
and  as  be  might  have  been  authorized  and 
justified,  for  a  number  of  reasons,  which  we 
t^n  readily  imagine,  in  giving  the  second  or- 
der, we  cannot  set  it  aside  In  this  jtroceedlng. 
T.15so.na9— 19 


Belat(»s  complain  fliat  even  If  tbn  second 
order  were  not  reviewable  by  tbls  court,  un- 
der Its  supervisory  powers,  th^  were  entitled 
to  aiH>eal  suspenslvely  from  the  same,  and 
this  appeal  was  unJustiflaUy  reused.  It 
would  appear  that  the  Btmkel-Hoemer  Com- 
pany were  the  lessees  of  the  premises  Nos. 
7  and  0  Bourb(»  street  and  No.  145  Canal 
street,  and  had  therein  a  stock  of  merchan- 
dise; that  on  the  13th  November,  1893,  un- 
der writs  of  attachment  Issuing  from  the 
United  States  cbrcuit  court  at  the  instance 
of  several  creditors  of  that  company,  the 
stock  of  goods  mentlcmed,  and  the  right  of 
occupancy  of  the  said  premises,  were  seized, 
and  .the  premises  and  stock  of  goods  were 
taken  possession  of  by  the  marshal;  that 
upon  the  next  day,  Novemb^  14th,  the  com- 
pany went  Into  liquidation  In  division  B  of 
the  court,  and  receivers  or  liquidators  were 
appointed  by,  and  confirmed  in,  that  division; 
that  on  the  14th  November,  1893,  and  at 
various  dates  since,  under  writs  of  attach- 
ment issuing  from  the  dvil  district  court  for 
the  parish  of  Orleans,  the  same  pr<^>erty, 
with  the  right  of  occupancy,  was  seized  by 
the  civil  sheriff  of  the  parish,  through  no- 
tices of  seizure  served  upon  the  marshal 
(the  notices  being  accompanied  by  s^vlce 
of  petitions,  with  Interrogatories  attached, 
actual  possession  of  the  property  not  having 
been  taken,  by  reason  of  the  prior  holding 
of  the  same  by  the  marshal);  that  subse- 
quently, under  proceedings  taken  out  In  the 
United  States  circuit  court  by  the  lessors  of 
the  premises  occupied,  the  stodc  of  goods 
was  sold  at  public  auction,  and  was  pur- 
chased and  taken  possession  of,  In  the  prem- 
ises, by  one  W.  P.  Walsh;  that  Walsh  still 
occupies  the  stores  with  the  goods  purchased 
by  him,  and  Is  duly  selling  the  same  there- 
in; that  the  seizures  made  by  tbe  marshal 
are  still  in  full  force;  that  the  occupancy  of 
Walsh  is  under  the  consent  and  with  the 
permission  of  the  marshal,  the  receivers,  and 
the  landlord,  and  that  Walsh  recognizes  that 
it  will  terminate  upon  the  sale  of  the  right 
of  occupancy,  and  admits  that  It  will  be  his 
duty  to  vacate  the  premises  upon  the  hap- 
pening of  that  ev«[it;  furthermore,  that  all 
the  various  suits  and  attachmmts  connected 
with  the  company  have  been  transferred  to, 
and  are  now  before,  division  E  of  the  civil 
district  court,  where  the  proceedings  in  liqui- 
dation of  the  Runkel-Hoemer  Company  are 
still  pending.  Relators  have  not  explained 
to  us,  In  their  brief,  how  their  Interests  would 
be  prejudiced  by  the  temporary  occupancy 
of  the  premises  by  Walsh,  under  the  circum- 
stances, nor  how  they  would  be  advanced 
by  having  the  injunction  maintained.  The 
premises  are  still  In  the  possession  at  the 
marshal,  under  seizure;  and,  if  he  chooses 
(particularly.  If  the  landlord  and  receiver 
consmt)  to  permit  Walsh  to  act  as  a  quaal 
keeper  or  tenant,  we  do  not  see  either  the 
Interest  at  the  right  of  the  relatcHv  to  have 
him  ousted  by  ex  parte  proceedings  directed 
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against  him.  Ballroad  Co.  y.  Railroad  Co., 
36  La.  Ann.  661.  For  the  reasons  herein  as- 
signed, It  Is  ordered,  adjudged,  and  decreed 
that  the  proTlsional  aeAeis  and  writs  be  set 
aside,  and  relators'  applicaticms  be  rejected, 
at  tb^  costs. 


(46    Ls.    Ann.    923) 

STATE  T.  WILLIAMS.     (No.  11,438.) 

(Supreme  Conrt  of  Lonlsiana.     May  7,  1894.) 

IssTjRASOE— Open  Poliot— Place  of  CJontraot— 
PoBKioN  Companies — Lioesse— Agents — ^Rioht 
TO  DO  Business. 

1.  In  an  open  policy  of  insurance.  In  which 
an  asgregate  amount  is  expressed,  there  are  as 
many  contracts  of  insurance  as  there  are  in- 
dorsements on  the  policy  of  Separate  shipments 
of  goods. 

2.  If  the  open  policy  contains  all  the  con- 
ditions which  govern  the  shipments  of  goods 
specially  insured  under  the  policy,  and  the  com- 
pany reserves  the  right  to  reject  or  accept  each 
special  insurance  in  each  shipment,  the  contract 
must  be  considered  as  made  at  the  domicile  of 
the  company  issuing  the  open  policy. 

3.  Under  such  a  iiolicy,  the  insurance  com- 
pany having  no  agent  in  Louisiana,  it  cannot  be 
considered  as  doing  an  insurance  business  in 
the  state. 

4.  There  is  a  dear  distinction  between  the 
business  of  insurance  agency  and  the  conduct- 
ing of  an  insurance  business. 

6.  A  person  who  takes  out  policies  in  a  for- 
eign company  having  no  agent  here,  and  which 
does  no  business  here,  cannot  be  made  to  pay 
a  license  which  the  company  would  i>ay  if  do- 
ing business. 

6.  It  is  within  the  power  of  the  legislature 
to  define  what  acts  of  a  person  In  insuring  and 
procnring  the  issuance  of  insurance  policies  may 
constitute  him  an  insurance  agent;  but,  after 
defining  his  occupation,  it  is  not  within  its  pow- 
er to  make  him  pay  a  license  for  a  foreign  cor- 
poration whose  business  he  undertakes. 

7.  The  legislature  cannot  appoint,  by  stat- 
ute, an  agent  for  a  foreign  insurance  company, 
for  any  purpose,  as  its  legally  constituted  agent, 
as  it  is  m  violation  of  article  236  of  the  consti- 
tution. 

8.  The  ri^ht  to.  prohibit  foreign  corpora- 
tions from  doing  business  in  the  state  without 
complying  with  article  236  of  the  constitution 
carries  with  it  the  right  to  enforce  the  prohi- 
bition by  appropriate  legislation. 

(Syllabus  by  the  Oonrt) 

Appeal  from  dvil  district  court,  parish  of 
Orleans;   Nicholas  H.  Rigbtor,  Judge. 

Rule  by  the  state  of  Louisiana  against  J. 
H.  WUliams  to  compel  him  to  pay  license  for 
a  foreign  insurance  company.  Judgment  for 
defendant,  and  the  state  appeals.   AfBrmed. 

E.  H.  McCaleb,  Jr.,  for  the  State.  Branch 
K.  Millar  (Tbomaa  J.  Semmes,  of  counsel), 
tor  appellee^ 

McENBRT,  J.  Tbe  defendant  Is  a  cotton 
buyer,  engaged  In  purchasing  cotton  and 
shipping  It  from  the  port  of  New  Orleans. 
The  cotton  so  purchased  Is  Insured  in  an 
open  policy  In  the  Atlantic  Mutual  Insurance 
Company,  a  foreign  corporation,  having  no 
agent  In  the  state  of  Louisiana,  appointed  as 
the  law  requires.  The  state  tax  collector 
proceeded  by  rule  against  the  defendant  to 
compd  him  to  pay  personally  the  license 
whlcb  It  is  alleged  is  due  by  said  insurance 


company  under  tbe  pn>visl<»is  of  section  7 
of  Act  150  of  1890.  This  section  graduates 
licenses  on  "each  and  every  Insurance  com- 
pany, association,  corporation  or  other  or- 
ganization or  firm,  or  individual  doing  and 
conducting  an  Insurance  business  of  any 
kind,  •  •  •  whether  such  company 
*  *  *  or  otber  organization  or  firm,  or  indi- 
vidual Is  located  or  domiciled  here  or  oper- 
ating here,  through  a  branch '  department, 
resident  board,  local  office,  firm,  company, 
corporation,  or  agency  of  any  kind  whatso- 
ever shall  pay  a.  separate  and  distinct  license 
on  said  business  for  each  company  repre- 
sented, •  •  •  and  on  all  risks  located 
within  the  state,  and  upon  risks  located  In 
other  states  or  foreign  coimtries,  niwn  which 
no  license  has  been  paid."  In  the  proviso  to 
the  section  there  is  a  prohibition  to  any  for- 
eign corporation  doing  business  in  this  state 
except  through  an  agent  duly  authorized  and 
accredited  for  the  purposes  of  said  business, 
and  for  all  purposes  connected  with  licenses 
and  taxation  and  service  of  process.  The 
agent  is  to  be  appointed  by  authentic  act,  a 
copy  of  which  is  to  be  deposited  with  the 
secretary  of  state.  The  proviso  further 
states  that  any  person  or  firm  who  shall  fill 
up  or  sign  a  policy  or  certificate  of  Insurance 
on  open  marine  or  fire  Insurance  policy,  for 
a  corporation,  association,  or  persons  not  lo- 
cated or  represented  in  this  state,  shall  be 
considered  the  agent  of  such  coriroratlon, 
firm,  or  association  or  poisons,  and  shall  be 
liable  for  all  taxes,  licenses,  and  penalties  en- 
forced by  the  provisions  of  this  act  upon 
such  pra-sons,  corporation,  or  association,  as 
If  represented  by  a  legally  appointed  agent 
The  open  policy  issued  by  the  Atlantic  Mu- 
tual Insurance  Ck)mpany  Is  one  in  which  an 
aggregate  amount  is  expressed  In  the  body 
of  the  policy,  and  the  specific  amounts  and 
subjects  are  to  be  indorsed  from  time  to 
time  in  the  i>olIcy.  There  Is  no  dispute  as  to 
the  fact  that  this  open  policy  was  consented 
to  In  New  York,  and  the  pcdicy  Issued  direct- 
ly from  the  domicile  of  the  company.  It 
was  Issued  to  the  defendant,  "J.  Herbert 
Williams,  on  account  of  himself,  and  to 
cover  cotton  In  bales  purchased  and  shipped 
by  him,  on  which  drafts  are  drawn  for  the 
purchase  upon  whom  it  may  concern.  The 
amount  of  the  open  policy  Is  ?200,000,  cover- 
ing shipments  of  cotton  from  September  23, 
1893,  to  September  23,  1894,  to  ports  in 
Great  Britain  direct,  or  via  New  York  for 
transshipment,  and  to  ports  on  the  continent 
between  Hamburg  and  Trieste,  inclusive,  di- 
rect, or  via  New  York  for  transshipment;  in- 
cluding the  risk  of  fire  at  New  Orleans  while 
In  preparation  for  or  In  process  of  shipmoit 
or  awaiting  shipment,  but  no  fire  risk  prior 
to  shipment  to  be  covered  unless  the  vessel 
is  in  port,  loading,  or  ready  to  load,  or  until 
the  cotton  Is  discharged  from  the  railroad 
cars,  and  at  the  risk  of  J.  Herbert  WUliams; 
premium  to  be  paid  by  the  assured  at  tbe 
rates  of  this  company.    No  risk  Is  to  be 
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insnred  by  this  policy  nntll  a  letto:  signed 
by  J.  Herbert  Williams  and  addressed  to  the 
president  of  this  company,  detailing  name  of 
vessel,  particulars  of  shipment,  with  descrip- 
tion of  the  property  and  amounts  to  be  in- 
sured, is  deposited  in  the  post  office  at  New 
Orleans,  which  most  be  done  whUe  the  prop- 
erty is  in  good  safety,  in  all  cases  prior  to 
the  departure  of  the  risk  from  New  Orleans; 
a.  duplicate  letter  to  be  sent  by  the  following 
malL  A  new  and  separate  policy  to  be  Is- 
sned  for  each  risk,  the  premium  on  which  is 
to  be  paid  In  cash  upon  the  delivery  of  such 
policy  in  New  York  to  J.  Herbert  Williams. 
Risks  Indorsed  hereon,  and  subsequently 
taken  oft,  and  new  and  separate  policies  is- 
sued, not  to  exhaust  this  policy.  The  said 
goods  and  merchandise  hereby  insured  are 
valued.  Including  premium,  at  the  sums  ex- 
pressed in  the  letter  of  advice,  as  provided 
for  herein,  but  not  to  exceed  the  invoice  cost 
and  ten  per  cent"  The  policy  requires  the 
notice,  or  "application,"  as  It  is  called  in  the 
testimony,  to  be  mailed  prior  to  the  ship- 
ment; and  on  Its  receipt  the  company  has  a 
right  to  accept  or  reject  the  application  for 
insurance  on  the  particular  shipment.  We 
presume  the  notice  Is  required  to  inform  the 
company  whether  or  not  the  conditions  pre- 
scribed by  the  policy  previously  Issued  In 
New  Tofk  have  been  complied  with.  The 
policy  required  the  premium  on  the  insur- 
ance of  any  particular  shipment  of  cotton 
to  be  paid  on  the  presentation  of  the  invoice 
or  bill  of  lading  and  notice  of  shipment 
The  defendant  In  pursuance  Of  the  terms  of 
the  iK>Ucy,  makes  an  application  through  his 
broker  in  New  York  to  insure  prior  to  the 
shipment  of  the  cotton.  His  broker  pays  the 
Insurance. 

In  the  case  of  Donvllle  v.  Insurance  Co., 
12  La.  Ann.  259,  this  conrt  Interpreted  an 
open  policy  similar  In  aU  essentials  to  the 
one  under  consideration.  In  that  case  the 
plaintiff  had  failed  to  fnmlsb  the  defendant 
company  with  an  Invoice  of  goods  purchased 
in  Paris,  which  were  lost  under  an  open 
policy.  This  court  said:  "On  a  policy  of  In- 
surance in  this  form  there  must  necessarily 
exist  as  many  contracts  of  Insurance  as  there 
are  Indorsements  upon  the  policy  of  separate 
shipments  of  goods.  The  delivery  of  the 
policy  four  years  previously  did  not  consti- 
tute a  contract  of  insurance  upon  goods 
which  might  be  shipped  by  the  Arctic.  Some- 
thing more  was  required,  viz.  consent  on  the 
part  of  the  plaintiff,  a  production  of  her  in- 
voices, and  the  payment  of  the  premium  on 
her  behalf,  and  a  communication  of  the  va- 
usual  manner  in  which  these  goods  were  in- 
tended to  be  brought  over,  viz.  in  the  trunks 
of  a  partner  and  an  employe  of  the  house, 
as  baggage;  and,  on  behalf  of  the  company, 
an  agreement  to  take  the  risk  in  this  form." 
The  principle  announced  here  will  govern 
this  case.  The  company,  by  the  terms  of 
the  policy,  had  the  right  to  have  notice  of  the 
mode  of  shipment,  and  It  could  accept  the 


policy  or  reject  it  If  the  shipment  was  by 
unusual  methods,  and  hunurred  extra  and 
hazardous  risks.  The  open  policy  In  this 
case  Is  even  stronger  In  favM'  of  the  separate 
contract  of  Insurance  being  completed  in  the 
state  of  New  York  by  the  acceptance  of  the 
company.  Or  It  would  be  more  accurate  to 
say  that  each  shipment  of  cotton,  and  the 
insurance  thereon.  Is  part  and  parcel  of  the 
original  contract  of  Insurance,  as  It  must  be 
referred  to  the  open  policy  for  construction 
and  Interpretation.  In  that  policy  are  found 
all  the  conditions  for  each  separate  shipment 
and  insuinnce  of  cotton  covered  by  the  open 
policy.  In  the  separate  contracts  or  ship- 
ments there  Is  no  agreement  or  condition  that 
is  not  found  in  the  open  policy.  While  the 
open  policy  is  a  separate  Insurance  on  each 
shipment  of  cotton,  and  the  risk  is  to  com- 
mence, as  stated  in  the  policy,  from  its  load- 
ing on  shipboard,  or  awaiting  shipment,  this 
is  only  an  incident  of  the  contract  material 
and  important  but  does  not  control  the  fact 
as  to  the  place  of  making  the  contract  This 
is  to  be  determined  by  the  final  assent  to  It, 
when  it  becomes  complete  and  perfect.  To 
Illustrate:  Suppose  a  resident  of  New  York 
City  takes  out  a  policy  of  insurance  on  prop- 
erty owned  by  him  In  New  Orleans,  and  the 
agreement  Is  that  Uie  risk  Is  to  commence 
Instantly  on  the  Issuing  of  the  policy.  The 
entire  contract  having  been  made  in  New 
York,  the  assent  having  been  given  there, 
and  the  contract  completed,  the  risk  Is  only 
an  agreement  or  stipulation  In  the  contract; 
so  that  the  stipulation  in  the  open  policy  that 
the  risk  is  to  commence  from  a  certain  time 
In  New  Orleans  does  not  make  the  contract 
a  Louisiana  contract  The  original  policy 
and  the  special  insurance  effected  under  It 
are  New  York  contracts,  as  the  policies  were 
Issued  from  the  domicile  of  the  foreign  cor- 
poration and  assented  to  there.  Claflin  y. 
Mayer,  41  La.  Ann.  1018,  7  South.  139.  We 
have  decided  that  a  foreign  Insurance  com- 
pany which  issues  policies  directly  from  its 
domicile,  who  has  no  agent  here,  and  who 
only  agrees  to  accept  risks  placed  tor  It  by  a 
person  residing  here,  cannot  be  compelled  to 
pay  a  license.  Olty  of  New  Orleans  v. 
Rhenish  Westphallan  .  Lloyds,  31  La.  Ann. 
781.  The  Atlantic  Mutual  Insurance  Company 
not  having  done  any  business  In  the  state, 
the  defendant  cannot  even  under  the  provi- 
sions of  Act  150  of  1880,  f  7,  be  considered 
as  Its  agent  That  part  of  section  7  of  Act 
150  of  1890  quoted  above  constitutes  the  per- 
son making  these  special  contracts  of  Insur- 
ance under  an  open  policy  the  agent  of  the 
company,  as  though  he  had  been  duly  ap- 
pointed by  law.  If  such  Is  the  effect  of  the 
act,  and  the  agent  thus  appointed  becomes 
the  agent  of  the  company,  upon  what  prin- 
ciple can  he  be  made  personally  liable  for 
the  debt  of  the  principal?  "A  clear  distinc- 
tion exists  in  law  as  well  as  In  fact  and 
must  be  observed  by  courts,  between  the 
business  of  an  Insurance  agent  and  that  of  • 
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person  or  firm  or  corporation  conducting  or 
doing  an  insurance  business."  State  t. 
Woods,  40  La.  Ann.  176,  3  South.  S43;  City 
of  New  Orleans  y.  Rbenisli  Westphalian 
Lloyds,  31  La.  Ann.  781;  City  of  New  Or- 
leans T.  Virginia  Fire  &  Marine  Ins.  Co.,  33 
La.  Ann.  U.  If  tlie  defendant  is  liable  at  all, 
it  is  because  of  bis  agency  for  an  insurance 
company  domiciled  out  of  the  state.  We 
13ilnk  It  Is  within  the  power  of  the  general 
assembly  to  declare  what  acts  of  a  party 
In  Issuing  or  procuring  ^e  issuing  of  insur- 
ance polldes  may  constitute  him  an  Insur- 
ance agent,  and  subject  him  to  the  license 
required  of  such  agents.  But,  after  defining 
bis  occupation,  it  is  not  within  its  power 
to  make  him  personally  liable  for  the  license 
of  a  foreign  corporation  whose  business  he 
undertakes.  The  business  of  an  Insurance 
agent  is  a  separate  and  IndlTidual  industry 
or  occupation,  and  only  taxable  as  such. 
City  of  New  Orleans  y.  Rhenish  Westphalian 
Lloyds,  31  La.  Ann.  78L  In  the  case  of  State 
y.  Woods,  40  La.  Ann.  177,  8  South.  643,  this 
court  said:  "The  attempt  of  the  state,  by 
means  of  this  proceeding,  is  to  make  them 
personally  liable  for  the  license  which  is  con- 
templated for  the  companies  or  corporations 
which  they  represent,  and  to  subject  their 
own  property  to  the  privilege  created  in 
ttLYOt  of  the  state  against  the  property  of  the 
parties  who  may  owe  the  license  provided 
by  the  statute.  Such  a  proposition  finds  no 
sanction  In  reason  or  Justice,  and  much  less 
in  the  very  law  under  which  the  proceeding 
has  been  instituted."  In  that  case  the  pro- 
ceedings were  instituted  against  certain  In- 
surance agents  to  make  them  liable  for 
licenses  tor  contracting  an  Insurance  busi- 
ness. The  licenses  exacted  were  for  the 
amount  of  business  done  by  the  corporation 
In  this  state  which  they  represented.  The 
miit  was  instituted  under  the  provisions  of 
Act  101  of  1886,  i  7,  which  are  Identical  with 
those  of  Act  160  of  1890,  J  7,  except  the 
proviso  In  the  latter  act  The  present  pro- 
ceedings. In  effect,  are  the  same  as  In  that 
milt,— to  make  the  agent  responsible  as  one 
who  conducts  an  Insurance  business.  No 
law  can  make  a  person  answerable  for  a 
debt  which  he  does  not  owe.  The  defendant 
does  not  do  an  Insurance  bnsiness,  and  he 
cannot  be  made  to  pay  a  license  for  that  oc- 
cupation. Const  art  236,  requires  the  for- 
eign corporation  which  desires  to  do  a  busi- 
ness In  this  state  to  appoint  its  own  agent; 
therefore  the  legislature  cannot  appoint  one 
for  it  It  is  safe  to  say  that  the  legislature 
cannot  appoint  an  agent  for  an  Insurance 
company,  to  represent  said  company  for  any 
particular  purpose  as  its  legally-appointed 
agent,  in  vicdatlon  of  article  236  of  the  con- 
Btltatlon.  We  do  not  mean  to  be  understood 
that  the  legislature  cannot  designate  per- 
sons who  transact  the  business  of  a  c(»i>ora- 
tion  domiciled  out  of  the  state,  and  having 
no  agent  here,  as  proper  persons  upon  whom 
process  may  be  served.    Nor  do  we  wish  to 


be  understood  to  announce  that  the  state  is 
powerless  to  prevent  the  evil  attempted  to  be 
suppressed  by  section  7  of  Act  160  of  1890. 
TlM  Tigbt  to  pr<riUblt  foreign  corporations 
from  doing  business  in  the  state  unless  they 
comply  with  Its  regulations  cannot  be  denied, 
and  this  ri^t  carries  with  it  the  power  to  en- 
force the  prohibition  by  appropriate  legisla- 
tion. Moses  y.  State  (Miss.)  S  South.  140. 
The  state  can  therefore  prohibit  its  own  citi- 
zens ftom  conducting  the  business  of  taking 
out  an  open  policy,  covering  special  con- 
tracts of  insurance.  In  a  foreign  insurance 
company  which  has  not  complied  with  con- 
stitutional and  statutory  regulations,  as  it 
has  the  exclusive  right  by  virtue  of  its  sov- 
ereignty to  regulate  the  conditions  and  ca- 
pacity of  all  persons  within  it  the  validity  of 
contracts  and  other  acts  done  within  Its  lim- 
its, the  resulting  rights  and  duties  growing 
out  of  these  contracts  and  acts,  and  the  rem- 
edies and  modes  of  enforcing  Justice  and 
subjection  to  its  will.  Story,  Confl.  Laws, 
par.  18.    Judgment  affirmed. 


(46  La.   Ann.  7«) 
DUBWARD  et  al.  v.  JBWBTT  et  al.     (No. 

11,506.) 
(Supreme  CJourt  of  Louisiana.     April  23,  1894.) 

SCSPBNSITB  ApPEAI. — WHEN  ALLOWBD. 

1.  Where  the  issues  involved  are  as  to  the 
ownership  of  a  certain  fund,  and  the  district 
court  renders  a  decree  in  favor  of  plaintiffs, 
from  which  a  devolutive  appeal  is  taken  by  de- 
fendants, and  the  court  afterwards  orders  the 
fund  distributed  among  those  to  whom  it  was 
adjudged  on  their  application,  the  fund  being 
on  deposit  in  the  court  and  under  its  control,  no 
suspensive  appeal  can  be  taken  by  defendants 
from  the  interlocutory  order  of  distribution. 
Such  an  appeal  would  arrest  tlie  execution  of 
the  Judgment  originally  rendered,  which  can 
only  be  done  by  defendants  by  a  suspensive  ap- 
peal from  it 

ZIn  such  a  case  no  question  of  distribu* 
tion  of  the  fund  among  those  to  whom  it  was 
adjudged  by  the  decree  is  presented.  The  judg^ 
ment  not  having  been  inspensively  appealed 
from,  must  be  executed. 
(Syllabus  by  the  Court) 

Appeal  from  clvU  district  court  parish  of 
Orleans;   Frederick  D.  King,  Judge. 

Action  by  S.  Durward  and  others  against 
Jennie  Jewett  and  others.  Judgment  for 
plaintiffs,  and  defoidants  appeaL  Dis- 
missed. 

Branch  K.  MlUer,  for  appellants.  Morris 
Marks,  Leovin  De  Poorter,  and  Albert  Voor- 
hies,  for  appellees. 

McBNERT,  J.  The  plalntiflB  are  mMnben 
of  the  branch  No.  1,148  of  the  Order  of  the 
Iron  Hall.  This  branch  is  located  In  New 
Orleans.  Fearing  that  defendants  would  dis- 
pose of  the  property  which  they  held  In  trust 
for  said  branch  for  the  benefit  of  plaintlirs 
and  other  members  of  said  branch,  and  that 
there  was  no  one  to  whom  they  could  turn 
over  the  property,  and  fearing  the  same 
would  l»  removed  beyond  the  limits  of  Lob- 
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Islnna,  the  plaintiffs  sned  out  an  Injunction 
ccmmandlng  defendants  to  retain  possesalon 
of  all  of  aald  property,  money,  mortgage 
notes,  etc,  and  restraining  them  from  dl»- 
pcslng  of  the  same,  and  they  be  ordered  to 
deposlc  said  money,  etc..  In  court  for  bene- 
fit of  plaintiffs  and  all  members  of  said 
branch.  The  defendants  answered  that  the 
money  subject  to  the  suit  constituted  the  re- 
serve fund  of  20  per  cent  assessments  lev- 
ied on  all  local  branches  by  the  parent  body 
of  the  order;  that  said  money  is  the  prop, 
erty  of  the  order,  whose  headquarters  are  at 
Indianapolis,  Ind.;  and  that  the  New  Or- 
leans branch  held  said  money  In  trust  for  the 
order,  and  that  a  demand  had  been  made 
upon  said  branch  for  the  same.  There  was 
Judgment  ordering  the  defendants  to  deposit 
in  court  the  property,  money,  etc.,  In  contro- 
yersy,  reserving  the  rights  of  any  and  all 
parties  claiming  any  title  or  Interest  in  said 
fund  or  to  said  property.  The  injunction 
was  perpetuated,  from  which  Judgment  de- 
fendants took  a  devolutive  appeal.  The 
amount  deposited  In  court  was  $2,477.30. 
After  this  Judgment  was  rendered,  on  motion 
of  plaintiffs,  suggesting  that  a  distribution  of 
the  fund  should  be  made  between  the  par- 
ties, members  or  former  members  of  said 
branch  1,148,  and  that  the  funds  could  not 
be  distributed  without  the  appointment  of 
an  auditor,  B.  Dreyfous  was  appointed  to 
make  a  full  and  final  settlement  of  the 
amount  due  to  each  and  every  member  of 
said  branch;  to  make  a  tableau  of  distrlba- 
tlon,  deducting  costs  and  attorney's  fees.  A 
report  was  made  by  the  auditor,  and  the 
plaintiffs  filed  a  rule  against  defendants  to 
show  cause  why  the  tableau  and  report  filed 
by  the  auditor  should  not  be  homologated 
and  approved.  In  answer  to  the  rule  de> 
fendants  set  Tip  want  of  authority  for  the 
appointment  of  an  auditor  ex  parte;  that  the 
funds  sought  to  be  distributed  did  not  belong 
to  the  members  of  said  branch  1,148,  but  to 
the  supreme  sitting  of  the  order,  by  which 
we  understand  the  central  authority  of  the 
order,  and  therefore  could  not  be  distributed 
as  proposed.  The  district  court  rendered  a 
Judgment  on  the  rule  homologating  the  au- 
ditor's report  and  ordered  the  fund  distrib- 
uted. From  this  judgment  the  defendants 
took  a  suspensive  appeal.  The  appellees 
move  to  tiiamiiiii  the  appeal  on  the  grounds 
that  the  opponents'  interest  in  the  fund  is 
less  than  $2,000,  and  their  entire  Interest 
amounts  only  to  $142.90,  and  that  the  order 
is  an  Interlocutory  one,  carrying  into  exe- 
cution an  orl^nal  Judgment 

Article  81  of  the  constitution,  conferring 
Jurisdiction  on  the  supreme  court  when  an 
amount  is  to  be  distributed,  uses  the  lan- 
goage:  "The  fund  to  be  distributed  wiiatever 
may  be  the  amount  therein  claimed."  We 
are  not  required  by  the  pleadings  to  make 
any  distribution  of  the  fund  among  those 
to  whom,  by  the  decree  of  the  lower  court,  it 
was  adjudged.    The  defense  to  the  rule  Is 


Identical  with  that  in  fbe  original  mlt  ftom 
which  the  Interlocutory  order  sprung.  There 
was  no  suspensive  appeal  taken  from  that 
judgment  and  Its  execution  cannot  be  ar- 
rested by  defendants.  Code  Pr.  art  578. 
The  Interlocutory  order  is  In  execution  of 
this  Judgment  A  suspensive  appeal  from 
this  order  In  effect  arrests  Its  execution. 
We  have  held  repeatedly  that  no  appeal  will 
lie  from  an  Interlocutory  order  which  car- 
ries Into  effect  a  judgment  which  has  become 
final,  or  from  which  no  suspensive  appeal 
has  been  taken.  Whan  v.  Irwin,  27  La. 
Ann.  70S;  State  ex  reL  Elder  t.  Judge,  30 
La.  Ann.  229;  Boutte  v.  Executors,  Id.  177; 
State  ex  reL  Remington  Paper  Co.  t.  Judge, 
46  La.  Ann.  — ,  14  South.  808;  Murphy  v. 
Murphy,  4S  La.  Ann.  — ,  14  South.  212.  If, 
In  carrying  Into  execution  the  decree  of  the 
lower  court  the  judge  exceeds  the  bounds  of 
his  Jurisdiction,  or  acts  iUegally,  other  con- 
venient and  practical  modes  are  provided  by 
which  the  wrong  done  can  be  remedied  by 
this  court  The  original  judgment  appealed 
from  by  devolutive  appeal  In  case  of  Same 
Plaintiffs  V.  Same  Defendants  (No.  11,408) 
16  South.  386,  having  been  this  day  annulled 
and  reversed,  the  Interlocutory  order  distrib- 
uting the  proceeds  falls  with  the  Judgment, 
and  no  distribution  of  the  funds  can  there- 
fore be  made  as  ordered  by  the  court  The 
appeal  is  dlsnUssed. 


(M  La.  Ann.  ItD 

CaBTTRT   CO.   v.LAPLACB.    No.  11354.)' 

(Supreme  Court  of  Louisiana.    April  9,  1894.) 

Sals  ov  Machinbbt— Rbscibsiok  vob  Dbhots— 
Damaobb. 

1.  The  plaintiffs  agreed  with  the  defendant 
to  famish  boilers  and  other  machinery  for  the 
amonnt  of  $7,330.  The  barasse  bnrner,  part  of 
Uie  machinery,  constituted  $976  of  the  amount. 
If  the  bagasse  bomer,  it  was  stipulated,  did 
not  prove  of  advantage  to  the  defendant  the 
plaintiffs  bound  themselves  to  pay  the  grind- 
ing season's  plantation  fuel  bul.  The  plain- 
tiffs claim  the  unpaid  balance  of  two-thiras  of 
the  whole  amount,  and  contend  that  they  have 
complied  with  the  contract  The  defendant  in 
her  reconvmtional  demand,  alleges  that  there 
was  failure  at  compliance  on  the  part  of  plain- 
tiffs. The  evidence  shows  that  the  bagasse 
burner  was  the  only  defective  portion  of  the 
machinery  fnrnished.  She  aska  from  the  seller 
the  one-third  paid  by  her,  to  be  relieved  from 
the  payment  of  any  balance  on  the  $7,330,  and 
that  he  be  condemned  to  remove  the  machinery, 
and  pay  her  damages.  The  purchase  price  of 
the  bagasse  burner  being  of  insignificant 
amonnt  compared  with  that  of  the  remainder 
of  the  machinery,  it  (the  bagasse  burner)  is 
considered  as  an  accessory.  The  principal 
things— the  boflera  and  attachments — were  not 
defectlvejfind  were  in  use  during  the  grinding 
season.  The  accessory— the  bagasse  burner- 
was  defective.  The  contract  la  annulled  aa  to 
the  latter  only. 

2.  The  purchaser  la  relieved  only  from  pil- 
ing the  purchase  price  of  the  burner,  which, 
however,  ia  to  be  moved  away  at  plaintiff's  ex- 
pense. 

8.  Tbt  obligation  to  pay  damagea,  if  the 

*Behearin«  refoaed  April  23,  189^ 
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bagasse  bnrner  provecl  defective,  ia  enforced, 
and  damages  are  allowed. 

4.  The  weight  of  the  testimony  shows  the 
absolute   defect   of   the    bagasse   bnrner.    The 
judgment  appealed  from  is  amended,  and,  as 
amended,  it  is  affirmed. 
(Syllabus  by  the  Court) 

Appeal  from  ciTlI  district  court,  parish  of 
Orleans;   Nicholas  H.  Rightor,  Judge. 

Action  by  the  0.  S.  Burt  Company  against 
B.  Laplace.  From  a  Judgment  for  defend- 
ant, plaintiff  appeals.     Modified. 

Harry  H.  Hall,  for  appellant  Charles  X 
Theard,  for  app^ee. 

BREAUX,  3.  The  defendant,  having  de- 
termined to  change  the  sugar  mill  and  en- 
gine, and  to  erect  other  evaporating  pans, 
for  the  purpo^  of  economizing  steam  in 
her  sugar  house,  resolved  also  to  buy  steam 
tubular  boilers,  drums,  feeders,  spouts,  and 
pumps,  together  with  a  Gordon  patent  hol- 
low-blast bagasse  burner.  She  contracted 
with  the  plaintiffs  to  furnish  part  of  these 
Improvements.  The  plaintiffs  bound  them- 
selves to  furnish  the  boilers,  to  measure  72 
inches  in  diameter  and  20  feet  long,  and  erect 
them  on  the  plantation,  and  to  furnish  ex- 
pert labor  for  that  work;  that  is,  to  place 
them  in  position  to  put  on  the  brlclcs.  The 
defendant  agreed  to  do  the  brickworlt,  and 
furnish  the  material  and  labor,  to  Incase  the 
Iwilers.  When  delivered  and  ready  for  the 
brickwork,  the  price  of  the  four  boilers  and 
attachments  was  $5,825.  She  also  contracted 
for  two  batteries  with  three  automatic  feed- 
ers, to  feed  and  properly  distribute  bagasse, 
for  the  price  of  $530.  For  the  Gordon 
bagasse  burner  she  was  to  pay  $975.  The 
vendors,  in  order  to  fuUy  impress  upon  the 
defendant  the  efficiency  of  the  burner,  agreed 
to  pay  all  coal  or  other  fuel  for  the  crop  If 
the  burner  did  not  consume  the  bagasse  as 
agreed  it  should,  and  prove  an  advantage  to 
the  purchaser.  The  guarantied  stipulation 
in  the  contract  was  limited  to  the  bagasse 
burner.  Tbe  terms  of  payment  of  the  total 
amount  stipulated  in  the  contract  were  one- 
third  upon  delivery  of  the  materials  and  ap- 
paratus at  the  plantation,  one-third  after  the 
erection  of  the  burner,  and  the  remainder 
after  its  test  and  use,  on  the  5th  of  January, 
1883.  The  plaintiff  collected  one-third  of 
the  amount.  The  defendant  having  refused 
to  pay  the  remainder,  the  plaintiff  brought 
suit  for  the  amount  claimed  as  due.  The 
defendant  interposed  a  general  denial,  save 
certain  admissions,  substantially  that  the 
plant  sold  by  plaintiffs  was  sold  for  one 
price  in  tliree  equal  Installments,  and  that 
all  the  machinery  sold  was  dependent  upon 
the  satisfactory  working  of  the  burner;  that 
the  test  made  proved  that  the  plaintiffs 
failed  to  comply  with  the  contract  She 
avers  that  she  is  not  bound  to  pay  the 
amount  stipnlated  in  the  contract,  and  that 
she  is  entitled  to  demand  the  nullity  of  the 
contract    In  her  reconventlonal  demand  she 


claims  damages  aggregating  120,950.  The 
prayer  of  the  answer  Is  that  plalntHfti'  de- 
mand be  rejected,  .and  that  upon  her  recon- 
ventlonal demand  there  be  judgment  in  her 
favor  In  one  sum  of  $2,443,  in  another  sum 
of  $10,950,  and  in  a  sum  of  $10,000,— with 
legal  interest  on  each.  The  judgmoit  of  the 
district  court  annuls  the  contract  orders  the 
return  to  the  defendant  of  the  first  install- 
ment of  $2,443,  paid  by  her,  and  condemns 
plaintiff,  on  the  reconventlonal  demand,  to 
pay  the  defendant  $6,750  damages,  with  In- 
terest A  remittitur  for  the  Interest  was 
subsequently  entered.  From  the  judgment 
the  plaintiff  appeals. 

Though  the  Gordon  patent  hollow-blast  ba- 
gasse burner  proved  satisfactory  in  a  numlier 
of  sugar  houses  and  sugar  mills,  for  causes 
not  clearly  demonstrated,  it  is  a  failure  in 
defendant's  sugar  house.  Witnesses  testify 
as  to  the  value  of  the  apparatus  as  a  bagasse 
burner  in  other  localities.  The  combustion  is 
spoken  of  by  them  as  being  rapid,  and  tliat 
it  makes  sufficient  steam.  This,  however,  is 
not  the  case  on  defendant's  place,  whore  it 
only  makes  a  black,  smol^y  fire,  and  at  times 
is  clogged  with  bagasse.  The  plaintiff  was 
notified  of  the  defect  He  and  others  con- 
nected with  plaintiffs  firm  repaired  to  the 
place,  but,  it  seems,  did  not  succeed  in  ob- 
taining satisfactory  results  in  the  worldng  of 
the  burner.  Finally,  it  was  agreed  to  make 
a  test  of  the  apparatus  on  the  29th  of  De- 
cember, while  the  sugar  house  was  in  opera- 
tion. At  the  appointed  time  the  Interested 
parties  and  a  number  of  witnesses  were  pres- 
ent and  the  test  made.  The  contract  con- 
tains the  stipulation  requiring  a  burner  to 
each  battery,  with  blast  bars,  intermediate 
bars,  blower,  piping  gates,  complete,  to  bum 
bagasse,  and  with  it  to  generate  the  full 
steam  capacity  of  the  boilers,  supplied  with 
bagasse  at  the  rate  of  450  tons  daily,  or,  if 
less  number  of  tons  were  supplied,  the  steam 
pressure  to  be  proportionally  less.  The  test 
was  made  in  accordance  with  the  conditions 
of  the  contract.  No  objection  was  urged  to 
the  method  adopted  for  the  experiment  It 
is  proved  that  the  bagasse  was  not  different 
frcHu  the  bagasse  made  by  other  mills.  The 
steam  from  other  boilers  than  those  sold  by 
the  plaintiffs  was  cut  off,  and  the  burners  fed 
with  bagasse  were  the  only  steam-producing 
power.  The  burners  became  clogged  with 
bagasse,  and  the  steam  pressiu-e  declined, 
and  most  of  the  time  the  mill  was  stopped. 
In  VPA  minutes'  time  the  pressure  was  re- 
duced from  75  pounds  to  about  37  pounds. 
There  were  planters  present,  of  experience, 
disinterested  witnesses,  who  testify  that  the 
bagasse  was  poorly  consumed;  that  there 
was  but  little  heat  in  the  burner,  and  the  op- 
erations were  not  those  of  an  efficient  burn- 
er. There  were  a  number  of  machinists  pres- 
ent, who  testified  that  it  burned  the  bagasse 
Incompletely,  and  that  it  was  altogether  an 
absolutely  defective  burner.  The  plaintlflF 
testifies  that  be  made  a  test  a  short  time  pre- 
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cedlnir.  It  was  the  eyaporation  test  on  sd- 
cntlflc  principles.  It  Is  not  shown  that  this 
test  was  made  contradictorily  with  the  de- 
fendant, or  that  any  disinterested  witnesses 
•were  called  to  witness  the  experiment  The 
result  Is  that  the  correctness  of  that  test  Is 
not  sustained  by  the  weight  of  the  testimony. 
There  was  no  objection  offered  to  the  prac- 
tical manner  followed  In  testing  the  power 
of  the  steam  produced.  Though  It  is  not  as 
accurate  as  the  evaporation  test,  it  is  that 
generally  followed  In  testing  steam  power. 
It  proved,  for  all  practical  purposes,  that  the 
burner  was  not  the  burner  plaintiffs  agreed 
to  dellTcr  to  the  defendant  If  It  was  possi- 
ble to  show  error.  It  should  have  been  estab- 
Ushed  contradictorily,  or  In  view  of  a  num- 
ber of  witnesses  sufficient  to  prore  its  cor- 
rectness. The  contract  shows  that  plaintiffs 
engaged  themselves  by  the  "declaration  that 
coal  <v  wood  can  be  burned  better  than  with 
the  ordlnaiy  furnace,  if  no  bagasse  is  at 
hand;  but  In  any  event  they  guaranty  to 
give  mwe  steam  than  any  other  furnace  with 
the  same  amount  of  like  fueL"  The  experi- 
ments prove  that  this  guaranty  failed.  The 
unverified  evaporation  test  of  plaintiffs  does 
not  suggest  that  in  any  respect  the  burner 
was  efficient  and  not  a  failure.  The  recon- 
ventlonal  demand  is  more  parUcnlarly  direct- 
ed against  the  unsatisfactory  and  defective 
burner.  The  proof  shows  that  all  the  diffi- 
culties In  operating  the  machinery  were  caus- 
ed by  the  insufficiency  of  heat  from  the  bum 
er.  It  did  not  dev^op  the  capacity  of  the 
boilers.  It  is  not  proved  that  the  boilers  are 
defective  in  material.  The  workmanship 
was  not  objectionable  in  any  particular. 
They  were  of  the  quality  and  make  required 
by  the  contract  The  defendant's  contention 
on  this  point  is  that  it  is  an  entire  contract 
and  that  a  iiartlal  failure  is  equal  to  a  total 
failure.  There  was  error,  doubtless,  but  the 
vendors  acted  In  good  faith.  There  Is  no 
fraud  charged,  and  the  record  does  not  dis- 
close that  they  knew  of  the  defect  of  the  burn- 
er. The  defect  of  the  burner  caused  a  pai^ 
ttal  fiUlure  of  consideration.  The  fact  re- 
mains that  the  defendant  has  received  and 
used  boUers  that  are  not  defective.  There 
was  a  partial  perfwrnance,  severable  from 
the  iiartlal  failure.  The  dividing  line  be- 
tween the  two  is  clearly  marked.  The  fail- 
ure is  not  so  material  a  point  as  to  affect  the 
entire  contract  These  boilers  were  used  dur- 
ing the  grinding  season  without  the  discov- 
ery of  any  defect  They  have  value  and  aU 
the  power  guarantied  In  the  contract.  They 
were  sold  for  a  special  price.  It  is  distinct 
from  the  price  of  the  remainder  of  the  ma- 
chinery, though  Included  in  the  same  con- 
tract (tnd  forming  part  of  the  total  for  the 
whole  machinery.  The  difference  between 
these  prices  is  great  And  suggests  that  the 
defective  part  is  not  essential.  The  ptir- 
chase  price  of  the  burner  is  of  Insigniflcant 
amount  compared  with  that  of  the  boilers. 
The   former— the   boUers— are  complete   In 


themselves,  and  are  a  consideration  without 
reference  to  the  burners.  They  are  fit  for 
the  use  Intended.  The  defective  apparatus 
does  not  In  the  least  detract  from  their  value. 
The  particular  burner  is  not  essential  to  their 
use.  The  burner  is  an  accessory.  Upon  that 
subject  Troplong  (Yentes,  670)  clearly  says: 
With  reference  to  the  accessories  of  the  thing 
sold,  they  follow  the  principal.  If  a  horse 
with  saddle  and  bridle  has  been  sold,  in  set- 
ting aside  the  sale  of  the  form»,  that  of  the 
latter  follows.  But  If  the  principal  thing 
was  not  defective,  and  the  accessory  was, 
the  cause  to  set  aside  the  sale  Is  limited  to 
the  latter.  "Mais  si  la  chose  princlpale  etait 
sain  et  entl^tre,  et  que  le  vice  rfidhibltoire 
tombtlt  seulement  sur  I'accessolre  la  rehlbl- 
tion  n'aura  lieu  que  pour  I'accessolre  seule- 
ment" From  Dnrantcm  (volume  16,  par.  318) 
we  quote:  "D'apri^  ce  prIncipe,  si  Je  vous 
vends  mon  domalne  avec  les  six  cbevaux  de 
labour  qui  y  sont  Je  suis  garantie  des  vices 
dont  setaient  infectte  ces  chevaux,  ou  quel: 
ques-uns  d'entre  eux,  quand  blen  mCme  la 
vente  ne  seralt  faite  que  pour  un  seal  et 
meme  prlz.  Toutefols  0.  n'y  aurait  pas  lien, 
dans  ce  cas,  fl.  Taction  rgdhlbltoire,  mais 
seulement  &  Taction  quantl  minorls  ou  en 
diminution  du  prlx.  Cette  distinction  est 
parfaitement  etablle  dans  la  loi  33,  de  Aedil 
cdicto,  et  Pothier  Ta  adopt6e  dans  son  traite 
du  contrat  de  vente."  From  Laurent  (vol- 
ume 24,  par.  292):  *1I  ne  fandrait  pas  con- 
clure  de  1&  que  le  contrat  doit  nteessaire- 
ment  etre  rteolu  pour  le  tout  Gela  depend 
de  Tobjet  de  la  vente." 

The  question  of  partial  consideration  has 
been  disposed  of  in  a  number  of  decisions  of 
the  courts  of  this  state.  It  is  enunciated  as 
correct  principle  that  the  right  to  set  aside 
the  contract  arises  (Mily  when  the  things  sold 
are  dependent  upon  each  other,  so  that  the 
defect  of  one  renders  the  other  useless  and 
without  value.  It  must  appear  that  the  In- 
terdependence was  the  principal  motive  of 
the  contract  Hale  v.  City  of  New  Orleans, 
13  La.  Ann.  601;  Montan  v.  Whitley,  12  La. 
Ann.  175;  Bertrand  v.  Arcneil,  4  La.  Ann. 
430.  The  following  also  applies:  "From  this 
provision  the  inference  is  dear  that  the  sev- 
eral things  sold  together  are  ind^;>endent  of 
each  other,  and  do  not  form  a  whole,  and,  if 
the  value  of  eadi  thing  is  hot  increased  by 
its  union  with  the  rest  redhibitory  action 
can  be  maintained  only  for  those  things 
which  are  found  defective;  and  that  the 
contract  must  stand,  and  be  carried  into 
effect  In  relation  to  the  others,"— dtlng  An- 
dry  v.  Toy,  6  Mart  696;  Roberts  v.  Rodee, 
8  Mart  (N.  S.)  100;  Pothier  de  la  Vente,  Nos. 
226-228.  The  rule  is  that  the  redhibitory 
vice  of  one  of  several  things  sold  applies  to 
a  limited  class  of  cases.  Huntington  v. 
Lowe,  3  La.  Ann.  378.  We  realize  that  the 
question  is  not  free  from  difficulty.  Our 
determination  In  this  case  was  reached  after 
having  considered  that  the  boilers  and  at- 
tachments not  defective  remained  and  were 
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nsed,  thongrh  the  defendant  had  other  steam 
power  within  her  control,  easUy  disconnected 
from  the  four  boilers  In  question.  No  ofFer 
was  was  ever  made  to  return  them,  and  It 
does  not  appear  that  they  ever  gave  cause 
for  objection.  Moreover,  though  alleged  in 
the  body  of  plalntlfls'  petition,  the  prayer 
is  silent,  In  so  far  as  relates  to  the  bollen 
and  their  attachments. 

Rejecting  defendant's  reconventlonal  de- 
mand to  set  aside  the  sale,  and  decreeing 
that  there  was  only  a  partial  failure  of  con- 
sideration, does  not  carry  with  it  the  re- 
jection of  defendant's  demand  for  damages. 
The  contract  contains  a  stipulation  guaranty- 
ing the  defendant  from  loss  by  defect  of  the 
burner.  In  express  terms  it  was  made  the 
law  of  the  contract,  "Conventlo  faclt  legem." 
The  testimony  on  this  branch  of  the  case  Is 
not  contradicted.  The  number  of  barrels  of 
coal  and  the  price  paid  by  defendant  are 
proven.  The  damages  cannot  amount  to  less, 
.under  the  evidence,  than  the  amount  allowed 
by  tb.e  learned  judge  of  the  district  court. 
It  is  therefore  ordered,  adjudged,  and  de- 
creed that  the  Judgment  appealed  from  be 
amended,  and  that  plaintiffs  recover  of  the 
defendant  the  balance  due  on  the  apparatus 
(after  deducting  the  price  of  the  burner), 
and  rejecting  and  striking  from  the  judgment 
that  portion  ordering  the  return  of  $2,443  to 
the  defendant  by  the  plalntioa  (amount  re- 
ceived on  account).  It  Is  farther  ordered, 
adjudged,  and  decreed  that,  upon  the  recon- 
ventlonal demand,  the  Judgment  of  the  dis- 
trict court  be,  and  the  same  is  hereby,  af- 
firmed, and  the  defendant  on  that  demand 
Is  allowed  Judgment  against  the  plaintiff  for 
$6,750.  The  amoimt  of  the  original  contract 
was  $7,330;  from  it  is  deducted  the  price  of 
the  burner  and  outfit,  $975,  and  amount  here- 
tofore paid,  $2,443,— $3,912,— with  5  per  cent 
interest  per  annum  from  October  25, 1892,  on 
half  of  said  amount,  viz.  $1,956,  and  a  similar 
rate  of  interest  on  a  like  amount  from  5th 
January,  1893.  The  $3,912,  plus  interest,  as 
Just  stated,  must  be  deducted  from  the 
$6,760.  Tixe  remainder  is  the  amount  the 
plaintiffs  are  condemned  to  pay  to  the  de- 
fendant. It  Is  further  ordered,  adjudged, 
and  decreed  that  plaintiffs  are  the  owners  of 
the  bagasse  burner  and  outfit  covered  by  the 
sum  of  $975;  that  the  bagasse  burner  and 
outfit  be  delivered  to  the  plaintiffs,  and  that 
they  remove  It  at  theh:  expense.  It  is  far- 
ther ordered  that  defendant  pay  cost  of  ap- 
peaL 


(4S  La.   Ann.  717) 

GRAND  IX)DGB  OP  LOTTISIANA  FREE  & 

ACCEPTED  MASONS  v.  CITT  OP  NEW 

ORLEANS.     (No.  11^80.) 

(Supreme  Cionrt  of  Louisiana.     April  9,  1894.) 

BXXMFTION  FBOU  TAXATION— REPEAt,  OF    StaTOTI 

— Vested  Riobts — Conbtitdtionai.  Law, 
The  quesdona  involved  in  this  case  were 
decided,  and  the  case  remanded  in  order  to  hear 
evidenoe  as  to  the  relative  value  of  the  proper- 


ty occnpied  by  plaintiff  to  that  leased  and  yidd- 
Infr  a  revenue.  The  district  court  has  complied 
with  the  judgment,  and  fixed  the  value  of  the 
property.  The  value  is  not  disputed.  Tbongh 
the  previous  decision  remanding  the  case  was 
final,  the  principles  enunciated  were  re-exam- 
ined. Our  conviction  remains  unchanged. 
(Syllabus  by  the  Court) 

Appeal  from  civil  district  court,  parish  of 
Orleans;  Frederick  D.  King,  Judge. 

Suit  by  the  Grand  Lodge  of  Louisiana 
Free  &  Accepted  Masons  against  the  dfy 
of  New  Orleans  to  enjoin  the  sale  of  land 
for  taxes.  F^om  a  judgment  for  defend- 
ant, plaintiff  appeals.     Affirmed. 

For  decision  on  prior  appeal,  see  11  South. 
US. 

J.  Q.  A  Fellows  and  (Charles  P.  Buck,  fw 
appellant  E.  A.  O'Sullivan,  City  Atty.,  and 
Laurence  O'Dounell,  Asst  City  Atty.,  for 
appellee. 

BREATJX,  J.  This  case  received  careful 
consideration,  and  the  principles  of  exemp- 
tion enunciated  In  the  decision  remanding 
the  case  to  decide  the  relatfve  value  of  the 
property  occupied  by  the  plaintiff  to  that 
leased  or  not  In  use  by  the  grand  lodge  re- 
ceived the  court's  Indorsement  after  mature 
deliberation.  Tlie  case  was  remanded  to 
carry  out  the  purpose  just  stated.  The  ex- 
tent of  the  exemption  Is  defined.  The  court 
a  qua  has  ctxrectly  Int^preted  our  decree, 
and  the  appellant  has  no  objection  to  urge 
against  the  amount  allowed  In  the  Judgment 
appealed  from,  if  the  court's  views  regard- 
ing the  exemption  itself  remain  unchanged. 
The  plaintiff  appeals  from  this  Judgment 
fixing  the  respective  amounts,  and.  settling 
the  value  of  the  property  upon  which  taxes 
are  due.  In  order  to  reiterate  defenses  here- 
iotOTB  decided.  On  appeal,  a  reconsld^a- 
tion  Is  asked  by  appellant  of  the  Identical 
questions  heretofore  decided. 

In  the  previous  suit  the  plaintiff  claimed 
that  Its  exemption  from  taxes,  under  legis- 
lative grant  had  the  force  of  a  legislative 
contract  which  could  not  be  repealed  or  Im- 
paired by  subsequent  constitutional  provi- 
sion or  statutory  oiactmait  On  the  part 
of  the  defendant  It  was  pleaded  that  the  ex- 
emption claimed  conferred  a  mere  gratuity, 
subject  to  repeal,  and  that  this  ex^nptloa 
was  repealed  by  article  207  of  the  state  con- 
stitution, exempting  property  of  charitable 
Institutions,  not  used  or  leased  for  purposes 
of  private  or  corporate  profit  or  Income,  in- 
asmuch as  part  of  plalntlfCs  property  is 
leased  for  corporate  revenue.  These  issues 
were  argued  orally  and  1^  brief.  The  ef- 
fect of  the  article  of  the  constitution  (207) 
upon  the  exemptlMi  was  the  prominent  is- 
sue. This  court's  previous  decision  Includes 
that  point  In  answ^  to  the  proposlUoa 
again  argued,— that  charitable  Institutions, 
strictly  speaking,  can  realize  no  private  or 
corporate  iH-ofit  w  income,— we  can  cnly  re- 
Iterate,  In  different  language,  that  this  court, 
many  years  slnce^  established  a  difference 
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In  the  matter  of  taxation  between  the  prop- 
erty of  a  cbaritable  Institution  yiddlng  a 
revenue  and  that  property  which  the  Instltn- 
tlon  occupies  for  the  purposes  of  Its  chari- 
ties.    It  was  held  that  the  tormet  was  sub- 
ject to  taxation,  and  that  the  latter  was  ex- 
empt from  taxation.     City  of  New  Orleans 
T.  Congregation  Dispersed  of  Judah,  15  La. 
Aim.  389.     A  similar  question  was  consid- 
ered in  the  case  of  City  of  New  Orleans  v. 
New  Orieans  Mechanics'  Soc.,  27  La.  Ann. 
437.     The  court  held  that,  as  a  charitable 
society,  the  property  actually  used  by  Itself 
for  purpose  of  charity  would  be  exempt,  but 
that  the  property  not  being  used  for  the  spe- 
cific purpose  expressed  in  the  act  of  Incor- 
poration  was  not  exempt,   firom   taxation. 
The  permlsslre  article  of  the  constitution  of 
1868  to  the  legislature  to  exempt  property 
in  the  actual  use  of  charitable  Institutions 
has    received    Judicial    Interpretation  in  a 
number  of  cases.    In  two  cases,  however, — 
City   of  New  Orleans  v.  Poydras  Orphan 
Asylum,  83  La.  Ann.  850,  and  Orphan  Asy- 
lum V.  Houston,  37  La.  Ann.  70,— a  dlft«- 
ent  view  was  expressed.     In  one  of  these 
cases— the  Poydras  Asylum— Judge  Fenn«-, 
In  his  dissenting  opinion,   says:     "I  think 
that  under  the  terms  of  the  constitution, 
and    vnder    iht  juritprudenee   of   the    court* 
«»(ablUhed     Uurtfunder,     the     exempting    rtat- 
vle    tea*  unqimlonabli/    repealed   to    far    a* 
inconMitent  icUh     t?ie    rule    of  taxation    pro- 
tided    hy    article  118."     (Italics   ours.)     The 
<H-gan  of  the  court  in  the  Poydras  Orphan 
A^lum  Case  gave  bis  concurrence  to  the 
principles  enunciated  in  the  case  at  bar. 
jQdge  Manning  was  eqnally  as  emphatic  In 
expressing  his  dlssmt  In  Orphan  Asylum  v. 
Houston,  37  La.  Ann.  70.     As  maintaining 
uniform  interpretation  upon  the  subject  of 
repeal  by  article  118,  he  cited  City  of  New 
Orleans  v.  St  Patrick's  Hall  Ass'n,  28  La. 
Ann.   512,  and  others  to  the  same  effect 
The  uniformity  of  interpretation  was  abso- 
lutely unbroken  in  1879,  and  the  limitation 
of  ex^nptlon  from  taxation  of  property  ac- 
tually occupied    by  charitable    Institutions 
clearly  announced.    In  the  face  of  the  arti- 
cle of  the  c(Histitatlon  (118)  itself,  and  of  the 
decisions  limiting  the  exemption  as  before 
stated,  the  article  of  the  present  constitution 
was     ad<9ted,    containing    the    following: 
"Provided,  the  property  so  exempted  be  not 
used   or  leased  for  purposes  of  private  or 
corporate  profit  or  income."    This  proviso 
is  as  Inroad  and  comprehensive  as  was  the 
article  (11^  of  the  constitution  of  1868.    The 
plaintiff  in  the  case  at  bar  seeks  to  reopen 
the  gtiefitl<Ki  of  the  effect  of  the  proviso  of 
article  207  of  the  constitution  of  1879.     The 
repealing  effect  of  the  article  was  pleaded 
when   the  case  was  tried.    It  was  contro- 
verted   from  different  points  of  view,  and 
the  repealing  effect  of  the  proviso  was  ar- 
gned    and    reargued.     But   waiving,   arga- 
menti  gratia,  the  final  disposition  heretofore 
made   ot  the  case,   and   reconsidering  the 


proposition  argued,  we  do  not  discover  that 
too  great  a  scope  is  given  to  the  proviso. 
The  property  of  charitable  institutions  leased 
and  yielding  a  revenue  had  never  been  con- 
strued, prior  to  the  constitution  of  1879,  as 
part  of  the  institution  not  subject  to  taxa- 
tion. It  was  properly  not  free  from  taxation. 
The  present  constitution  has  not  materially 
changed  the  exemption  in  this  respect  from 
what  It  was  under  the  preceding  constitu- 
tion. Under  both,  charitable  institutions 
have  not  in  themselves  elements  of  property, 
as  understood  in  commerce,  unless  they 
choose  to  invest  in  property  and  collect  rev- 
enues. Bnt  such  property,  when  they  choose 
to  Invest  in  property  and  collect  revenues, 
is  not  exempt  from  taxation.  Counsel  for 
the  plaintiff  argue  that  the  proviso  in  ques- 
tion cannot  in  the  article  of  the  constitu- 
tion, relate  back  to  the  wwd  "i»operty"  In 
the  third  line  before  the  word  "used."  As 
to  "public  property,"  which  cannot  be  with- 
in the  scope  of  the  proviso,  we  think  it  suffi- 
cient answer  to  state  that  the  proviso  may 
apply  to  part  of  the  property  exempt  in  the 
body  of  the  article,  and  that  It  may  be  that 
it  cannot  in  the  nature  of  things,  be  made 
a  limitation  in  exempting  other  iH'operty. 
Public  property  and  its  revenues  are  not 
subject  to  taxation,  and  therefore  not  within 
the  Intendment  of  the  proviso.  The  state, 
for  obvious  reasons,  does  not  impose  taxes 
upon  her  propnty  and  upon  its  revenues. 
This  propaty  would  be  exempt  witliout  any 
law  on  the  subject.  It  does  not  follow  that 
the  other  institutions  referred  to  are  not 
within  the  scope  of  the  article  whai  they 
own  property  yielding  a  revenue.  "Utile 
per  inutile  non  vltlatur."  Questions  of  the 
great  good  accomplished  by  charitable  and 
other  similar  Institutions,  however  much 
they  appeal  to  our  sympathies,  should  have 
no  weight  in  determining  the  meaning  of  an 
article  of  the  constitution.  A  rigid  adher- 
ence to  the  fundamental  law  recommends 
itself  as  highly  proper  In  oiforclng  any  of 
its  provisions.  It  Is  therefore  ordered,  ad- 
Judged,  and  decreed  that  the  Judgment  ap- 
pealed from  be,  and  the  same  is  hereby,  af- 
firmed, at  appellant's  costs. 


(46   Ub..    Ann.   773) 

SUCCESSION  OP  BEY.    (No.   11390.) 

(Supreme  Court  of  Louisiana.    April  23,  1894.] 

Wills— Vauditt— Presumptions  ab  to  Banitt— 

Death  bt  Soicide. 

1.  When  the  will  la  established  to  have 
been  made  by  the  testator  himself,  or  by  a  no- 
tary at  bis  instance  and  dictation,  in  presence 
and  hearing  of  the  snbscribing  witnesses,  nn. 
aided  by  others,  and  its  provisions  and  ex- 
pressions are  sage  and  judicious,  oontainins 
nothing  sounding  to  folly,  these  facts  establish 
a  presumption,  even  in  the  case  of  a  persoo 
habitually  insane,  that  it  was  made  during  the 
existence  of  a  lucid  interval,  and  impose  os 
those  who  attack  the  will  the  burden  of  prov- 
ing insanity  at  the  moment  when  it  was  made 

2.  Death  of  the  testatrix,  by  suicide,  doei 
not  raise  a  presumption  of  inaanity  at  datt 
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the  will  was  executed.  Kren  when  the  bhI- 
cirlal  act  Ib  nnquestionably  the  effect  of  ia- 
sanity,  it  does  not  necessarUy  follow  that  a 
will  prepared  within  a  short  time  preTions  is 
inyalid. 
(Syllabns  by  the  Ooart) 

Appeal  from  clvU  district  court,  pariah  of 
Orleans;  Nicholas  H.  Rlghtor,  Judge. 

Application  for  the  probate  of  a  will  of 
Elizabeth  Bey.  From  an  order  refusing  a 
probate  of  the  will  the  testamentary  execu- 
tor appeals.     Reversed. 

Dlnkelsplel  &  Hart,  for  appellant  Henry 
Schlpman,  testamentary  execntw.  Farrar, 
Jonas  &  Kruttschnltt,  for  appellees  legal 
heirs  and  administrator.  Frank  Zengel,  for 
appellees  absent  heirs. 

WATKINS,  J.  The  legal  and  presumptive 
heirs  of  the  deceased  resist  the  probate  of 
her  last  will,  on  the  ground  that  she  was 
insane  at  the  time  of  its  execution,  and  in- 
capable of  making  a  legal  and  valid  testa- 
ment The  introduction  of  evidence  took  a 
wide  range,  and  at  the  trial  there  was  Judg- 
ment in  favor  of  opponents,  annulling  the 
will,  as  having  been  made  by  an  insane  per- 
son; and  it  decreed  that,  "by  reason  of  her 
Insanity,"  the  testatrix  died  Intestate.  The 
testamentary  executor  propounded  the  will 
for  probate,  and  had  on  Inventory  taken,  but 
the  probate  of  the  wlU.  was  resisted  by  the 
attorney  for  absent  heirs,  who  had  thereto- 
fore been  appointed  at  the  suggestion  of  the 
public  administrator,  who  had  undertaken 
the  administration  of  the  succession,  as  a 
vacant  estate. 

The  theory  of  opponents  seems  to  be  that 
the  testatrix  was  afflicted  with  that  species 
of  insanity  known  In  medical  Jurisprudence 
as  "melancholia,"  the  effect  of  which  was  to 
render  her  incapable  of  transacting  the  busi- 
ness affairs  of  everyday  life,  and,  conse- 
quently, of  making  a  testamentary  disposi- 
tion; and  the  fact  of  her  having  committed 
suicide  shortly  subsequent  to  the  execution  of 
the  will  is  referred  to,  and  relied  upon,  by 
opponents,  as  confirmatory  proof  of  h&e  pre- 
vious insanity.  And  it  is  asserted  in  the 
brief,  as  well  as  in  the  oral  argument  of 
appellant's  counsel,— without  denial  from  the 
other  side,— that  the  judge  below  assigned  the 
fact  of  her  suicide  as  being  a  weighty,  if  not 
s  conclusive,  proof  of  her  previous  want  of 
capacity  to  make  a  will.  Counsel  for  the 
appellees  made  reference  to  the  proceedings 
which  were  Inaugurated  for  the  interdiction 
of  the  deceased,  shortly  previous  to  the  mak- 
ing of  her  will,  as  a  circumstance  corroborat- 
ing her  state  of  confirmed  insanity  at  that 
time.  To  th^se  facts,  or  incidents,  rather. 
In  the  life  of  the  unfortunate  young  woman, 
all  of  the  testimony  on  either  side  seems  to 
liave  been  directed,  other  evidence  being 
merely  corroborative.  Arranging  these  three 
events  in  the  order  of  their  occurrence,  we 
find  from  the  record  that  the  interdiction  suit 
was  filed  on  the  16th  of  August,  1892,  the 


will  was  executed  on  the  ISfb  of  November, 
1892,  and  the  suicide  occurred  on  ex  about 
the  3d  of  January,  189a  As  it  is  evident 
that  the  test  of  the  sanity  of  tiie  testatrix  at 
the  time  of  making  hor  will  is  of  the  great- 
est importance,— in  fact,  is  the  crucial  ques- 
tion in  the  case,— the  terms  of  the  will,  and 
the  circumstances  surrounding  its  execution, 
must  be  examined  at  the  outstort;  this  court 
having  decided  that  the  test  of  the  law  is 
whether,  at  the  moment  of  making  a  will, 
the  testator  was  of  sufficiently  sound  mind 
to  fully  undtt^tond  the  nature  of  the  testa- 
mentary act,  and  appreciate  its  effects. 
Kingsbury  v.  Whitaker,  32  La.  Ann.  1065. 
An  examination  of  the  will  discloses  that  it 
was  executed  in  the  presence  of  F.  D.  Ohar- 
bonnet,  a  notary  public,  and  four  witnesses, 
two  of  whom  were  practicing  lawyers.  It 
appears  from  the  testimony,  that  on  the  18th 
of  November,  1892,  during  the  business  hours 
of  the  day,  the  deceased  appeared  at  the  no- 
tary's office  pursuant  to  a  previous  agreement 
to  that  effect;  and  that,  at  the  time  and 
place  agreed  upon,  said  notary  received  her 
last  will  and  testament,  in  the  presence  and 
hearing  of  the  four  witnesses,  as  dictated  to 
him  by  said  testatrix. 

A  talr  synopsis  of  the  testament  is  as  fol- 
lows, vis.:  That  the  testatrix  bequeathed  to 
one  of  the  legatees  an  improved  city  lot; 
to  another,  a  sum  of  money  that  was  to  ha* 
credit  in  a  designated  homestead  associa- 
tion, and  a  lot  of  household  furniture,  etc.; 
to  another,  certain  shares  of  stock  in.  the 
Merchants'  Mutual  Insurance  Company;  to 
another,  certain  othw  shares  of  stock  in  the 
same  company;  to  another,  certain  other 
shares  of  stock  in  the  same  company;  to 
another,  certain  other  shares  of  stock  in  the 
same  company;  to  another,  the  family  tomb 
In  the  St  Vincent  de  Paul  cemetery;  and. 
to  another,  the  vaults  In  the  Odd  Fellows' 
Rest  It  was  concluded  by  appointing  on 
execntcxr  without  bond,  denominating  him 
"her  good  friend."  The  circumstances  un- 
der which  the  testament  was  executed  are 
detailed  by  the  notary  and  subscribing  wit- 
nesses. The  notary  states  that  the  will  was 
made  at  his  office,  during  the  business  hoiirs 
of  the  day,  and  in  the  immediate  presence 
and  hearing  of  the  four  witnesses  who  sub- 
scribed their  names  to  the  act  That  same 
was  executed  by  him  in  pursuance  of  a 
previous  agreement  with  the  testatrix. 
That,  previous  to  the  execution  of  the  will, 
the  deceased  had  called  at  his  resldmce  to 
see  him,  and,  learning  of  his  absence,  she 
left  with  his  wife  a  message  for  him,  to 
the  effect  tliat  she  desired  to  see  him  about 
making  a  will.  That,  accordingly,  he  visit- 
ed her,  and  they  hod  a  conversation  upon 
the  subject,  and  agreed  upon  the  price. 
"She  wanted,"  so  the  witness  states,  "the 
will  to  be  made  at  her  house.  I  told  her 
what  I  would  charge.  She  hesitated,  and 
Jewed  me  down.  •  *  *  She  asked  me  if 
I  could  not  do  it  any  cheaper  (naming  a 
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price);  and  I  told  her  If  she  wanted  it  at  that 
price  to  come  to  my  ofBce,  and  she  came  a 
day  or  two  afterwards."  This  witness  fur- 
ther states  that,  when  the  deceased  came 
to  his  office,  she  stated  that  it  was  for  the 
purpose  of  making  her  will,  and  the  will 
"was  dictated  to  [him]  by  Miss  Bey's  own 
lips."  That  "she  appeared  to  be  In  a  con- 
dition such  as  any  ordinary  person  would 
that  would  come  to  make  a  will."  That, 
when  completed,  the  will  was  read  to  her 
in  the  presence  and  hearing  of  the  witness- 
es, and  she  seemed  to  perfectly  understand 
its  provisions,  and  signed  in  his  presence 
and  that  of  the  subscribing  witnesses.  That, 
after  its  completion,  she  handed  to  him  the 
exact  amount  of  the  fee  agreed  on  between 
them  some  days  previoTisly,  without  any 
discussion,  or  suggestion  from  any  one. 
During  the  course  of  the  liotary's  exami- 
nation, the  following  occurred  with  relation 
to  his  visit  to  the  residence  of  the  testatrix, 
viz.:  "Q.  But  you  afterwards  went  to  her 
house?  A.  Yes.  Q.  Did  she  seem  to 
thoroughly  understand  the  object  of  your 
visit?  A.  I  asked  her  if  she  sent  for  me; 
and  she  said  'Yes.'  Q.  Did  she  tell  you  she 
wanted  a  will  made?  A.  Yes."  And, 
with  reference  to  her  visit  to  his  office,  he 
said:  "Q.  If  there  had  been  the  slightest 
doubt  in  your  mind  as  to  her  sanity,  would 
you  have  made  the  will?  A.  No,  sir;  I 
would  not  Q.  You  have  known  this  lady, 
how  long?  A.  1  have  known  her  a  long 
time.  I  lived  in  the  neighborhood  for  some 
time."  In  speaking  of  the  deceased  as  she 
appeared  on  the  occasion  of  his  visit  to  her, 
and  on  that  of  her  visit  to  his  office,  he 
says  she  was  weU  dressed,  and  made  a  nice 
appearance.  Again,  he  says,  in  speaking  of 
what  transpired  at  the  time  the  will  was 
executed,  the  following  occurred,  viz.:  "Q. 
Did  she  have  any  hesitation  in  declaring  her 
Intentions  to  make  a  will  before  you?  A. 
None  at  all.  Q.  Did  any  one  help  her  or 
aid  her  in  making  the  disposition?  A.  No; 
I  would  not  have  written  what  I  did.  If  any- 
body had.  •  •  •  Q.  Did  Miss  Bey  have  any 
papers  or  memorandum  from  which  she  read 
when  dictating  the  will?  A.  I  never  saw 
any.  Q.  When  yon  read  [the  will]  aloud 
to  her,  and  to  the  witnesses,  did  she  have 
any  paper  before  her  to  [enable  her]  to  fol- 
low the  reading?  A.  I  never  noticed  any." 
The  testimony  of  tlils  witness  is  entirely 
supported,  and  confirmed  throughout,  by 
that  of  the  four  subscribing  witnesses,  they 
being  Interrogated  and  cross-interrogated  at 
length.  The  testament,  dictated  as  it  was 
by  the  testatrix,  bears  internal  evidence  of 
Judgment,  forethought,  and  careful  prepara- 
tion, as  well  as  accurate  knowledge  of  her 
property,  and  the  means  she  possessed  at 
the  time  of  Its  confection,  as  well  as  per- 
fect acquaintance  and  familiarity  with  the 
different  i)ersons  who  are  mentioned  as  leg- 
atees. Not  only  so,  but  it  evidences  a 
sentiment  of  effectlonate  Interest  in,  and 


concern  for,  the  persons  she  considered  her 
special  friends;  and  she  seems  to  have  ap- 
portioned her  bounty  relatively  to  their 
nearness  to  her.  And  in  the  dispositions  of 
her  wHl,  taken  as  a  whole,  she  seems  to 
have  exercised  reasonable  care  for  the  mu- 
tual interests  of  all,  without  making  any  un- 
reasonable or  unusual  bequest  to  any.  The 
only  thing  preferred  against  It  is  that  the 
testatrix  Instituted  friends,  instead  of  col- 
lateral relations,  as  her  heirs.  But,  in  the 
light  of  the  law,  she  had  a  recognized  right 
to  thus  dispose  of  her  property;  and  her 
collateral  relations  resided  abroad,  and  were 
unknown  to  her,— no  intimacy,  or  even  ac- 
quaintance, seeming  to  have  ever  existed 
between  them  during  her  lifetime.  Cer- 
tainly, this  testament  possesses  no  internal 
evidence  of  the  insanity  of  the  testatrix  at 
the  date  of  its  execution;  and  the  circum- 
stances detailed  by  the  notary  and  subscrib- 
ing witnesses  negative  that  idea. 

With  regard  to  the  interdiction  proceed- 
ings that  were  instituted  in  August,  previous 
to  the  malting  of  the  will  in  November,  noth- 
ing need  be  said  beyond  the  fact  that  they 
were  but  the  culmination  of  a  sentiment  that 
prevailed  in  the  community  In  which  she 
lived,  during  some  months  previous,  to  the 
effect  that  she  was  insane;  and  the  further 
fact,  that  they  were  discontinued,  voluntari- 
ly, 10  days  before  the  will  was  made,  by  the 
parties  who  Inaugurated  them,  without  the 
assignment  of  any  reason  or  excuse.  Of 
themselves,  they  cannot  furnish  any  evi- 
dence of  Insanity,  as  they  did  not  result  in 
a  judgment  of  interdiction.  The  person  tn 
whose  name  the  interdiction  suit  was  brought 
states  that  he  had  known  the  deceased  for 
a  long  time;  and  that  during  her  father's 
lifetime  she  was  "a  very  sensible,  fine  young 
lady."  He  says,  "She  was  of  good,  soimd 
mind  befOTe  [he]  saw  her  at  Mrs.  Boper's." 
His  testimony  is  that  her  father  died  In  Feb- 
ruary or  March,  1891,  and  soon  afterwards 
she  removed  to  the  house  of  one  Dr.  Keitz, 
on  an  tnvitation  of  the  latter,  carrying  all  of 
her  furniture,  clothing,  and  efTects.  Another 
witness  states  that  the  deceased  was  re- 
moved from  the  residence  of  Dr.  Keitz  to  her 
own  on  the  2d  of  June,  1892,  m<»re  than  two 
months  previous  to  the  Institntlon  of  the  in- 
terdiction suit;  and,  inasmuch  as  most  of 
the  evidence  appertaining  to  her  insanity  re- 
lates to  the  period  of  time  she  resided  in  Dr. 
Keltz's  house,  it  is  well  to  look  into  the  cir- 
cumstances of  her  arrival  at,  and  her  de- 
parture from,  his  bouse— a  period  of  some- 
thing more  than  one  year.  The  witness  last 
referred  to  states  that  she  had  known  the 
deceased  about  seven  years  previous  to  her 
death,  and  v&cj  intimately.  That  the  de- 
ceased and  her  father  lived  In  a  tenement 
adjoining  the  ■  one  which  witness  and  h» 
husband  occupied,  there  being  only  a  parti- 
tion wall  between  them.  That,  during  the 
seven  years  of  their  acquaintance,  the  great- 
est Intimacy  existed  between  the  two  fami- 
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lies.  That  she  was  present  when  the  testa- 
trix's father  died,  and  she  describes  the 
death  scene  and  surroundings  graphically. 
That  the  deceased  remained,  alone.  In  her 
father's  house  about  three  weeks,  whm  she 
moved  to  the  house  of  Dr.  Keitz  to  live. 
That,  in  speaidng  with  witness  on  the  sub- 
ject, she  said:  "Well,  Dr.  Keitz  says  for  me 
to  break  up  housekeeping,  and  go  to  his 
house,  and  I  wlU  fall  into  grand  society." 
That  witness  replied:  "All  right,  Lizzie;  Just 
as  you  wish."  That  the  deceased  respond- 
ed: "Well,  I  am  going  to  try  it;  it  may  be 
better  and  it  may  be  worse."  Up  to  this 
date  there  is  no  suggestion  of  her  Insanity, 
the  first  Intimation  of  it  coming  firom  Dr. 
Keitz,  In  May,  after  her  installment  in  his 
house  In  March,  though  It  remained  undis- 
closed until  the  rumor  had  become  flagrant 
in  the  neighbc«-hood.  About  six  months  later 
she  stated  to  Mrs.  Roper  that  she  wished 
she  had  broken  her  neck  before  she  went  to 
Dr.  Keitz'8  house;  making  many  serious 
complaints,  and,  among  others,  that  she  had 
been  drugged  by  the  doctw,  and  afltaning 
"that  she  had  not  felt  well  since  Dr.  Keitz 
drugged  her  with  those  pellets."  This  lady, 
Mrs.  Roper,  states  that  the  first  she  heard  of 
Miss  Bey's  alleged  Insanity  was  through 
Mrs.  Eeitzman,  In  the  spring  of  1892.  That, 
about  that  time.  Miss  Lizzie  Bey  sent  for 
her  to  come  to  see  her,  and  she  went;  but 
that  she  first  met  Dr.  Keitz,  who  stated  that 
Miss  Bey  was  "going  from  bad  to  worse, 
was  losing  her  mind."  Tliat,  on  afterwards 
meeting  Miss  Bey,  she  exclaimed:  "O,  Mrs. 
Roper,  Mra  Roper,  I  should  have  broken  my 
neck  the  day  I  first  put  my  foot  in  this  house. 
•  •  *  I  have  been  taking  those  pellets;  I 
have  been  taking  too  much  of  those  morphine 
pellets."  Soon  after  this  occurrence,  the  fn- 
mor  of  Miss  Bey's  insanity  was  publicly  dis- 
cussed in  the  vicinity  of  Dr.  Keitz's  residence, 
and  it  created  quite  a  sensation  among  the 
people  of  her  acquaintance.  Many  people 
visited  Dr.  Keitz's  house  for  the  purpose  of 
seeing  the  Insane  girl,  without  protest  or  ob- 
Jecticm  on  the  part  of  any  memt>er  of  Dr. 
Keitz's  family.  On  the  contrary,  these  visits 
were  apparently  encouraged  by  tbem.  A 
day  or  two  after  the  occurrence  above  re- 
lated. Dr.  Keitz  called  Dr.  Castellanos  to  see 
Miss  Bey  professionally;  and  he  held  a  short 
Interview  with  her,  in  the  presence  of  a  num- 
ber of  persons  who  seem  to  have  been  at- 
tracted there  through  curiosity,  and  after- 
wards gave  it  as  his  opinion  that  she  was 
suffering  from  melancholia.  The  day  follow- 
ing the  interview,  Mrs.  Roper  carried  Miss 
Bey  to  her  house  to  live,  said  removal  being 
made  at  the  instance  of  Dr.  Keitz's  wife. 
On  the  occasion  of  Miss  Bey's  removal  from 
the  house  of  Dr.  Keitz,  he  stated  to  Mrs.  Ro- 
per "that,  if  anything  happens  to  her,"  she 
must  let  him  know;  qualifying  the  observar 
tion  by  the  remark  that  she  might  die,  or 
that  she  might  have  to  be  strapped  down. 
All  of  this  occurred  in  Miss  Bey's  presence. 


Dr.  Keitz,  as  a  witness,  states  that  he  had 
been  the  family  physician  of  Miss  Bey's 
father,  and  had  known  the  family  for  sev- 
eral  years  prior  to  her  coming  to  his  bouse 
to  live;  but  the  first  symptoms  of  insanity 
developed  in  May,  1891,— two  months  after 
her  coming  into  his  house  to  liva  He  speaks 
of  having  only  seen  her  once  after  she  was 
removed  to  Mrs.  Roper's,  and  that  was  in 
October,  1892.  In  speaking  of  her  capacity 
to  make  a  will,  he  says:  "The  disease  may 
have  abated,  but  I  do  not  think  she  was  ever 
after  of  sound  mind."  Notwithstanding  the 
fact  that  Miss  Bey  was  removed  from  his 
house  on  the  2d  of  Jime,  1892,  and  he  had 
not  seen  her  afterwards  until  October,  Dr. 
Keitz  admits  that  he  liad  first  suggested  her 
interdiction,  and  that  the  suit  was  •  filed  at 
his  request  In  August  Though  Dr.  Seaman 
had  seen  Miss  Bey,  professionally,  after  her 
removal  to  Mrs.  Roper's,  and  he  testified,  at 
the  commencement  of  the  trial  of  the  inter- 
diction suit,  that  she  "had  been  subject  to 
fits  of  melancholia"  for  six  months  previous, 
yet  it  is  a  fact  that  the  Interdiction  suit  was 
discontinued,  at  his  suggestion  mainly,  10 
days  prior  to  the  maMng  of  the  will,  and 
subsequent  to  the  delivery  of  his  testimony 
therein.  But  It  does  not  appear  that  Dr. 
Seaman  ever  made  a  careful  examination  of 
Miss  Bey  with  a  view  to  making  a  test  of 
her  insanity;  and  hence  the  conclusion  is 
that  his  opinion  was  based  upon  casual  ob- 
servation. 

Dr.  Szabary  was  called,  and  interrogated 
by  opimnents,  as  a  medical  expert  on  matters 
of  Insanity,  and  he  testifies  tliat  he  visited 
Miss  Bey  professionally  during  the  time  she 
was  at  Mrs.  Roper's  house,  and  he  states 
that  her  disease  was  nervous  prostration. 
He  states  that  he  visited  her  twice,  and 
found  no  other  sickness  except  emaciation 
and  prostration.  Those  two  visits  were 
made  on  June  4  and  8,  1892,  respectively; 
that  Is,  immediately  after  her  removal  to 
the  residence  of  Mrs.  Roper  on  the  2d  of 
June.  The  doctor  states  that  he  questioned 
her  critically  as  to  her  condition,  and  that 
she  answered  him  simply  and  satisfactorily, 
giving  no  evidences  of  Insanity.  The  follow- 
ing interrogatories  and  answers  will  best 
discover  the  true  situation,  viz.:  "Q.  Dup- 
ing the  enthre  conversation,  was  there  any- 
thing which  she  said  that  would  lead  you, 
as  a  medical  man  of  standing  and  reputa- 
tion, to  think  that  she  was  out  of  her  mind? 
A.  No,  sir.  Q.  Thai,  on  the  other  hand, 
speaking  affirmatively,  as  a  medical  man, 
was  there,  or  was  there  not,  sufficient  evi- 
dence that  she  was  an  Intelligent  person? 
A.  Xes.  Q.  A  person  of  good  common, 
sense?  A.  Tes.  Q.  She  spoke  to  you  lucid- 
ly and  plainly?  A.  She  answered  all  my 
questions.  Q.  And  answered  them  sensibly? 
A.  Yes.  •  ♦  •  Q.  Did  she  have  the  ap- 
pearance that  would  Indicate,  in  the  slight- 
est degree,  that  her  mind  was  disordered  or 
disairanged?    A.  None    wliatever.    •     *    • 
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Q.  are  yon  prepared  to  say,  doctor,  that  yon 
made  an  examination  of  ber  mental  condi- 
tion, and  that  yon  are  prepared  to  testify  as 
to  Its  condition  at  that  time?  A.  Yes,  sir. 
Q.  As  an  expert?  A.  Yes;  as  the  physician 
In  charge  of  tne  Insane  asylum,  years  ago,  I 
can  tell  you  something  about  It.  *  *  *  Q. 
If  there  had  been,  in  your  judgment,  the 
slightest  indication  tending  toward  Insanity 
in  this  woman,  would  you,  or  not,  have  no- 
ticed It?  A.  I  would.  Q.  Would  it  not  have 
come  directly  under  the  inrestigation  you 
were  then  making?  A.  Yes.  Q.  Did  yon 
notice  anything  of  the  kind?  A.  There  was 
nothing  to  be  noticed  tending  to  show  that 
she  was  insane.  Q.  From  her  looks,  de- 
meanor, and  general  conduct,  was  she,  or 
not,  in  your  opinion,  as  an  expert,  capable 
of  attending  to  her  business,  and  attending 
to  the  ordinary  affairs  of  life?  A.  She  was." 
It  is  a  noteworthy  fact  that  tills  doctor  was 
first  called  to  see  Miss  Bey  the  day  after 
she  liad  tieen  remoyed  to  Mrs.  Roper's,  and 
that  Dr.  CastellanoB  was  called  to  see  ber 
the  day  previous  to  her  departure  from  Dr. 
Keltz's  residence;  and,  wliile  their  state- 
ments are  diametrically  opposed  to  each  oth- 
er in  respect  to  the  lady's  mental  condition 
on  those  two  occasions,  we  are  of  opinion 
that  the  difference  is  mainly  attributable  to 
the  radical  change  in  her  situation  and  sur- 
roundings, occasioned  by  her  removal  from 
Dr.  Keltz's  to  Mrs.  Roper's  house.  Under 
the  circumstances  detailed,  we  are  disposed 
to  attach  greater  importance  to  the  testi- 
mony of  Dr.  Szabary  than  to  that  of  either 
of  the  other  medical  experts,  owing  to  his 
special  fitness  to  testify  in  reference  to  in- 
sanity, and  to  his  having  made  a  most  care- 
ful examination  of  the  testatrix,  and  under 
more  favorable  conditions. 

Outside  of  the  Isolated  expressions  of  opin- 
ion by  Drs.  Seaman  and  Castellanos,— we  do 
not  include  that  of  Dr.  Keitz,-^ione  of  the 
opponents'  leading  witnesses  testified  to 
facts  or  circumstances  which  occurred  sub- 
sequent to  Dr.  Szabary's  examination  of 
Miss  Bey,  though  all  of  the  executor's  wit- 
nesses devote  almost  exclusive  attention  to 
such  subsequent  facts  and  circumstances. 
These  witnesses  state  that  they  had  known 
the  deceased  for  10  or  20  years,  and  they 
concur  in  the  opinion  that  she  was  not  in- 
sane, while  admitting  that  she  did  evince 
some  idioeyncracles  while  she  resided  at  Dr. 
Keltz's  house.  All  of  them  join  in  the  state- 
ment that  she  was  generally  right-minded 
and  sensible  while  she  lived  with  Mrs. 
Roper,  and  was  at  all  times  capable  of  at- 
tending to  her  own  affairs;  and  it  is  in  proof 
that  she  did  attend  to  the  payment  of  her 
taxes,  the  collection  of  her  rents,  and  the 
management  of  her  investments.  And  it 
is  also  in  proof  that,  on  the  day  the  interdic- 
tioD  suit  was  fixed  for  trial  she  was  present 
at  the  wedding  ceremony  of  Mrs.  Roper's  son, 
and  participated  in  the  wedding  feast  Even 
"Dr.  Keltz  admitted  that  Miss  Bey  had  given 


him  promissory  notes  In  liquidation  of  her 
board  while  at  his  house.  A  careful  exam- 
ination of  the  evidence,  embracing  the  dates 
al>ove  given,  has  satisfied  us  that  Miss  Bey 
was,  at  the  moment  of  making  her  will,  of 
snfilciently  sound  mind  to  fully  understand 
the  nature  of  the  testamentary  act,  and  ap- 
preciate Its  effects;  whether  the  will  was 
made  during  the  existence  of  a  lucid  Inter- 
val, or  by  a  person  of  absolutely  sound 
mind.  It  is  comparatively  unimportant  to  In- 
quire. The  theory  of  the  medical  exx>erts 
favoring  the  insanity  of  the  testatrix  is  that 
she  was  afflicted  with  melancholia,  which 
in  its  nature  is  incurable,  and  not  suscepti- 
ble of  lucid  intervals.  Such  Is  the  opinion 
of  authors  on  medical  Jurisprudence,  and  it 
was  likewise  a  precept  of  Justinian,  which 
has  been  recognized  in  the  Jurisprudence  of 
this  court  Auliert  t.  Aubert  6  La.  Ann. 
104.  Bat  it  Is  onr  opinion,  accepting  this 
theory,  that  the  evidence  does  not  make  a 
case  against  the  testatrix  of  melancholia; 
but  conceding  for  the  argument  that  the 
evidence  tends  in  that  direction,  the  clear 
and  indisputable  proof  of  the  will  having 
been  made  at  a  time  when  the  testatrix  was 
perfectly  rational  and  apparently  sane  con- 
tradicts it  and  renders  it  an  unacceptable 
theory,  or  proves  her  sanity  altogether.  Our 
Code  recognizes  the  validity  of  a  will  made 
by  an  insane  person  during  the  existence  of 
a  lucid  interval.  Rev.  Otr.  Code,  art  1788, 
S9. 

The  mie  in  reference  to  the  power  and 
strength  of  mind  necessary  to  make  a  wiU 
is  well  stated  in  Chandler  v.  Barrett  21  La. 
Ann.  68,  thus:  "So  far  as  the  latter  la  con- 
cerned [the  amount  of  Intellect  required  In 
a  testator],  a  will  may  well  be  made  by  any 
mind  which  has  the  soundness  and  streng^th 
necessary  to  endure  the  conflict  involved  in 
the  making  of  a  bargain.  It  would  l>e  un- 
reasonable to  require  that  a  testator  should 
have  more  mental  vigor  and  a  more  lucid 
memory  than  a  person  who  makes  a  con- 
tract" The  court  states  the  French  Juris- 
prudence to  be  the  same  aa  our  own,  or, 
rather,  that  our  Jurisprudence  has  followed 
the  treatises  of  the  French  commentators; 
the  rule  being  that  if  the  testament  presents 
a  series  of  wise  and  Judicious  dispositions,  it 
is  for  the  heirs  who  attack  it  to  prove  the 
unsoundness  of  mind  at  the  date  of  the  tes- 
tament; if,  on  the  contrary,  it  contains  dis- 
positions such  as  would  cause  insanity  to  be 
presumed,  it  is  for  the  legatee  to  prove  the 
sanity  of  the  testator,  as  against  the  tarms 
of  the  testament  Coin.  Delisle,  Don.  & 
Test  p.  82.  The  legal  presumption  is  always 
in  favor  of  the  sanity  of  the  testator.  8 
Droit  C.  a  p.  44;  3  Marcade,  p.  403;  8 
Dur.  Dr.  Fr.  p.  167.  The  presumption  of 
sanity  does  not  cease  because  the  testator 
has  experienced  some  transitory  intellectual 
derangement  at  a  time  anterior  to  the  testa- 
ment 2  Trop.  Don.  &  Test  p.  66.  Tbe 
English  Jurisprudence  la  the  8am&    Cham- 
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bers  T. 'Queen's  Proctor,  2  Curt  Ecc.  416; 
Ray,  Jur.  Ins.  272;  1  Jarm.  Wills,  p.  72; 
Fiilleck  T.  Allison,  3  Haz.  Reg.  527;  Halley 
V.  Webster,  21  Me.  461;  Olark  v.  Flshw,  1 
Paige,  174;  Jackson  v.  Van  Dnsen,  5  Johns. 
144.  In  the  instant  case,  the  circumstances 
that  are  recited  and  relied  npon  as  indicating 
the  mental  unsoundness  of  the  testatrix  are 
not  nearly  so  strong  or  so  convincing  as  those 
recited  in  the  Chandler  Case,  while  those 
surrounding  the  testatrix  at  the  time  of  mak- 
ing the  will  are  very  much  the  same.  The 
opinion  in  the  Chandler  Case  is  thus  con- 
cluded: "If  the  acts  of  insanity  are  rare, 
and  occur  at  periods  distant  from  each  other 
and  from  the  date  of  the  testament,  the  tes- 
tament, if  not  destitute  of  good  sense,  and 
betraying  no  folly  on  Its  face,  wUl  sustain 
itself,  [and]  be  presumed  to  hare  been  the 
otTspring  of  a  healthy  relation  and  a  lucid 
memory."  The  will  under  consideration  ful- 
fills all  of  tiiose  requisites  completely.  .  The 
proven  acts  of  folly  occurred  some  months 
previous  to  the  execution  of  the  wiU.  The 
wQI  is  sensible  throughout,  and  was  by  the 
testatrix  dictated  to  the  notary,  without  any 
memorandum  or  suggestion  from  any  one, 
and  betrays  no  folly  on  its  face.  The  ex- 
ti-insic  evidence  of  insanity  of  Bowditch,  on 
which  the  court  decided  the  case  of  Kings- 
bury V.  Whitaker,  32  La.  Ann.  1057,  was  in 
our  opinion  much  stronger  than  it  is  in  this 
case  against  Miss  Bey,  and  yet  the  judgment 
annulling  the  will  of  Bowditch  was  reversed, 
notwithstanding  three  of  the  most  distin- 
guished physicians  of  the  city  of  New,  Orleans 
testified  that  the  testator  was  Insane,  and 
the  Boston  physicians  testified  in  the  same 
tenor,  and  Bowditch  had  been  regularly  in- 
terdicted by  a  Judgment  of  court,  and  be 
was  Incarcerated  In  the  asylum.  The  court 
said:  "When  physicians  tell  ns  that  Bow- 
ditch must  have  been  Insane  on  the  24tb  of 
June,  1876  [the  date  on  which  the  wUl  was 
executed],  we  turn  to  the  will,  written  en- 
tirely by  himself,  as  shown  by  the  testimony 
of  two  witnesses  of  unlmpeached  character 
and  veracity,  who  saw  and  conversed  with 
him  on  that  day  and  at  that  moment,  to 
whom  he  spoke  very  rationally  of  his  will,  and 
we  must  conclude  that  the  physicians  w^e 
mistaken,"  etc.  The  will  of  Miss  Bey  contained 
more  convincing  proof  of  her  sanity,  and 
the  notary  four  subscribing  witnesses  tes- 
tify, most  circumstantially,  to  its  dictation 
by  her  in  a  manner  clearly  indicative  of  her 
sanity.  In  the  Elingsbury  Case  the  rule  of 
interpretation,  as  formulated  from  the  con- 
sensus of  <^inion  on  the  subject,  is  thus 
stated:  "The  real  question  is  whether  the 
brain  or  other  physical  organ,  whatever  it 
may  be,  which  Is  the  medium  through  which 
the  action  of  the  mind  is  manifested,  is  so 
diseased  or  Impaired  as  to  make  it  an  un- 
trustworthy vehicle  for  the  conveyance  of  the 
true  wish  or  will  of  the  testator,  unbiased 
by  any  delusion  which  may  be  the  result  of 
disease.    The  law  fixes  Hie  time  for  the  ap- 


plication of  this  test  at  the  moment  when 
the  will  is  made,  and  expressly  recognizes 
the  capacity  of  persons  subject  at  times  even 
to  complete  dementia  to  make  a  will  in  ludd 
intervals.  When  the  will  is  established  to 
have  been  made  by  the  testator  himself,  un- 
aided by  others,  and  when  its  provisions  and 
expressions  are  sage  and  Judicious,  contain- 
ing nothing  sounding  to  folly,  the  facts  es- 
tablish a  presumption,  even  in  the  case  of 
a  person  habitually  insane,  that  It  was  made 
during  the  existence  of  a  lucid  interval,  and 
imposes  on  those  who  attack  the  will  the 
burden  of  proving  insanity  at  the  moment 
It  was  made."  This  rule  is  more  accurately 
stated  than  the  one  formulated  in  the  diand- 
ler  Case,  and  we  prefer  to  follow  It  But 
the  will  of  Miss  Bey  sustains  all  the  require- 
ments of  this  rule,  as  well  as  of  the  former; 
for,  in  our  view,  her  will  is  good  and  valid, 
whether  it  be  Interpreted  by  intrinsic  or  ex- 
trinsic evidence.  But  If  we  go  further,  and 
look  into  the  evidence  surrounding  the  sui- 
cide of  the  testatrix,  it  is  impossible  to  con- 
clude that,  even  if  she  were  confessedly  in- 
sane at  the  time,  it  evidenced  her  previous 
insanity  at  the  time  of  making  her  wllL 

The  following  is  the  full  text  of  the  letter 
that  was  found  on  the  person  of  the  de- 
ceased after  her  death,  vis.:  "New  Orleans. 
Jan.  3d,  1893.  Dear  Friends:  I  wish  to  In- 
form you  that  I  am  ttared  of  living,  so  con- 
cluded to  take  my  life.  Dr.  Keitz  and  Dr. 
Oastellanos  said  that  I  was  insane,  and  go- 
ing firom  bad  to  worst,  tliat  I  would  not  live 
longer  than  two  or  three  days  after  they 
took  me  out  of  his  house  to  Mrs.  Ropa's 
they  would  have  to  strap  me  down;  It  is  going 
oil  to  eight  months  and  have  not  be  strapped 
yet,  and  am  no  more  insane  than  he  is. 
When  dead  I  ask  of  Dr.  Seaman,  the  Comer, 
to  examine  my  brain  and  let  the  public  know 
what  he  said  about  me.  I  am  not  side,  and 
not  well;  I  do  not  know  what  alls  me;  he 
must  have  drugged  or  got  some  one  to  harm 
me,  for  it  is  not  natural  what  I  have;  I  can- 
not live  any  longer,  for  I  am  in  misery  and 
cannot  hdp  myself.  I  have  my  will  made 
some  months  ago  to  my  friends  with  the  ex- 
ception of  ten  shares  of  stock  of  the  Mutual 
Ins.  Co.,  to  pay  my  funeral  expenses,  by  my 
adopted  brother  Henry  Schippmann  who  Is 
my  testator,  if  there  is  any  left  to  keep  it 
and  give  Margaret  $50.00.  It  is  hard  for  me 
to  take  my  own  life,  but  I  hope  God  and  my 
friends  will  forgive  me,  for  I  could  not  live 
longv,  there  is  not  another  person  in  this 
Oity  that  is  like  I  am,  the  party  who  did 
that  to  me  I  hope  will  have  no  luck  and  fol- 
low me  soon.  When  my  body  is  found  let 
Mrs.  Roper  be  notified,  and  let  Mr.  Du- 
preses,  the  Undertaker,  bury  me.  Mrs.  Ro- 
per's address  is  675  North  Rampart  Street 
Yours,  truly  Elizabeth  Bey."  This  letter  evi- 
dences care  and  thought;  and  It  corresponds 
throughout  with  the  whole  pitiful  story  that 
is  detailed  by  other  witnesses.  It  evinces 
an   exact  memory  of  fbrmer  transactions^ 
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espedally  the  occarrence  of  the  2d  of  Jimek 
1892,  when,  In  the  presence  of  a  number  of 
persons,  she  was  examined  by  Dr.  Castel- 
lanos;  and  of  the  8d  of  June,  when  she  was 
removed  to  Mrs.  Roper's  house.  Its  refer- 
«ice  to  her  will  Is  quite  significant  Indeed; 
and  the  exactness  of  ber  recollection  a^  to 
the  reservation  of  cstain  shares  of  Insur- 
ance stock  for  the  purpose  of  defraying  the 
expenses  of  her  funeral  is  even  more  re- 
markable for  Its  tenacity.  Instead  of  this 
letter,  dated  on  January  3,  1893,  proving  her 
insanity,  it  furnishes  additional  evidence  of 
the  sanity  of  the  deceased. 

Dr.  Ray  makes  the  following  observations 
on  the  question  of  the  suicide  of  a  testator 
as  affecting  the  validity  of  his  will,  on  the 
theory  that  suldde  raised  a  presumption  of 
Insanity:  "At  present,"  says  that  author, 
"the  fact  of  suicide  has  no  other  Importance 
than  what  it  derives  from  Its  connection 
with  the  mental  derangement  which  must 
be  BU]H>08ed  to  have  given  rise  to  it  Courts 
woidd  very  Justly  refuse  to  consider  It  as 
*^ffieient  proof  of  imanity,  in  the  absence  of 
oth»  proofs,  because  It  might  have  been 
the  act  of  a  rational  mind,  and  because,  too, 
If  It  really  had  sprung  from  Insanity,  the 
delusion  had  been  so  clrcumscrll>ed  as  not  to 
have  prevented  the  Judgment  In  regard  to 
testamentary  dispositions  and  other  civil 
acts.  The  principle  adopted  In  the  ecclesias- 
tical courts  is  thai  in  cAse  of  doubtful  tan- 
ity,  amoDR  which  those  of  suicide  must  al- 
ways be  ranged,  the  validity  of  the  Individ- 
ual's testament  must  be  determined  »oUly 
by  the  eharacler  of  the  initntment  ititlf." 
(Our  italics.)  "Here  Is  a  difficulty  that  courts 
will  never  be  very  anxious  to  encounter,  and 
that  la  to  determine  the  exact  connection  of 
suicide  with  insanity  in  point  of  time,  sup- 
posing the  latter  to  be  admitted.  When  this 
act  is  the  only  proof  we  have  of  mental  de- 
rangement, we  are  left  without  the  mecms 
of  ascertaining  where  this  connection  began 
to  exist  or  to  disappear;  and,  consequently, 
nothing  can  be  more  difficult  than  to  de- 
cide within  what  time,  either  before  or  after 
the  suicidal  attempt,  the  Individual  can  be 
pronounced  insane.  It  not  uncommonly  hap- 
pens that  a  person  kills  himself,  or  makes 
the  attempt,  shortly  after  making  his  will, 
when  the  question  requires  Judicial  decision 
wheth^  or  not  the  insanity  which  led  to  the 
fatal  act  existed  at  the  time  of  making  the 
wllL  The  practice  has  usually  been,  if  there 
were  no  other  evidence  of  unsound  mind, 
either  in  his  conduct.  In  his  conversation,  or 
In  the  testamentary  dispositions  themselves, 
not  to  impeach  the  testator's  sanity.  In  a 
certain  case  It  was  said  by  Sir  John  Nlcholl 
that  when  there  was  no  evidence  of  Insanity 
at  the  time  of  giving  instructions  for  a  will, 
the  commission  of  suicide  three  days  after- 
wards did  not  invalidate  the  will  by  raising 
an  inference  of  previous  derangement"  Bur- 
rows T.  Burrows,  1  Has.  Reg.  109.   Chief 


Justice  Parker,  also,  hdd  that  suldde  com- 
mitted  "fifteen  days  after  the  date  of  the 
person's  will  was  not  sufficient  In  the  ab- 
sence of  other  evidence,  to  prove  him  Insane, 
and  thus  Invalidate  the  will,  on  account  of 
the  difficulty  Just  mentionod."  Brooks  v. 
Barrett  7  Pick.  94.  "Similar  views  prevail- 
ed in  Duffleiu  V.  Robeson,  2  Har.  (Del.)  aS3; 
Ohamliers  t.  Queen's  Proctor,  2  Curt.  Bcc 
415.  In  both  of  those  cases,  suicide  occurred 
the  next  day  after  the  execution  of  the  will; 
and,  In  the  latter,  delusions  were  proved  to 
exist  on  the  three  [days]  next  previous  to 
the  wiU."  Ray,  Jur.  Ins.  p.  448,  S  460.  In. 
the  Brooks  Case,  the  court  maintained  the 
principle  that  "if  the  evidence  be  doubtful 
the  presumption  of  the  law  in  favor  of  san- 
ity is  to  have  its  effect."  Dr.  Ray  lays  down 
the  general  proposition  that,  even  when  the 
suicidal  act  is  unquestionably  the  effect  of 
insanity,  it  does  not  necessarily  follow  that 
a  will  prepared  within  a  short  time  of  It  is 
invalid,"— that  is  to  say,  if  the  will  be  rea- 
sonable. Ray,  Jur.  Ins.  p.  449,  i  461.  "If 
the  will  be  a  rational  act,  rationally  done,  a 
suicidal  act  or  attempt  ought  not  to  Invali- 
date it,  because  the  presumption  is  eltho; 
that  the  will  was  made  before  the  mind  be- 
came impaired,  or  that  the  derangement  was 
of  a  kind  that  did  not  prevent  the  Judgment 
from  using  ordinary  discretion  in  the  final 
disposition  of  property."  Id.  p.  450,  f  452. 
Other  authorities  and  text  writers  might  be 
dted  with  advantage,  but  we  prefer  to  rest 
our  conclusions  on  this  branch  of  the  case 
upon  the  opinion  of  Dr.  Ray,  on  account  of 
his  exceptionally  concise  and  cwrect  conclu- 
sions of  law,  as  well  as  on  account  of  this 
court  having.  In  other  cases,  cited  his  works 
with  approvaL  On  this  branch  of  the  sub- 
ject as  on  the  one  previously  argued,  our 
conclusion  is  clear  to  the  effect  that  even 
conceding  for  the  argument  that  Miss  Bey 
was  insane  on  the  3d  of  January,  1893,  when 
she  penned  the  letter  that  was  afterwards 
found  on  her  person,  after  her  death  by  su- 
icide, there  is  nothing  to  show  any  causal 
connectioa  between  the  an  of  suicide  and 
,the  circumstances  surrounding  the  execution 
of  her  last  wilL  Altogether,  our  conclusion 
Is  that  on  the  18th  day  of  November,  1892. 
when  mizabeth  Bey  execuied  her  will,  she 
was  of  sufficiently  sound  mind  to  fully  un- 
derstand the  nannre  of  the  testamentary  act 
she  executed,  and  appreciated  its  effects, 
and  that  consequently,  her  will  is  good  and 
valid.  Hence,  the  Judgment  appealed  from 
must  be  annulled  and  reversed. 

It  Is  therefore  ordered,  adjudged,  and  de- 
creed that  the  Judgment  appealed  from  be 
annulled  and  reversed;  and  it  is  now  order- 
ed and  decreed  that  the  will  of  Elizabeth 
Bey,  which  was  executed  on  the  18th  of  No- 
vember, 1892,  be  declared  legal  and  valid,  and 
entitled  to  probate  and  registry.  And  it  Ik 
further  ordered  and  decreed  that  the  afore- 
said last  will  and  testament  of  BUzabeth 
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Bey,  deceased,  be  and  the  same  Is  ordered 
to  be  probated,  reglbtered,  and  executed; 
and  tbat  opponents  pay  all  coats  of  both 
courts. 


(4«  La.  Ann.  t2» 

TTNION  NAT.  BANK   r.    CHOPPIN    et    at 

(No.  U.4S6.) » 

(Sapreme    Ooort    of    Iionisiana.     March    12, 

1894.) 

JUDOmHT  AGAniST  Ha  IBS — REHnHCIATIOX  o* 
BOOOBSSION— SaLB  BT  LlOITATIOir. 

In  a  tnlt  faroaght  b^  the  Union  Na- 
tional Bank,  aa  one  of  the  joint  owners  of  a 
idantation,  against  three  brothers,  each  hold- 
mg  an  andivided  one-fonrth  Interest  in  the 
property,  one  of  the  defendants  died,  leav- 
ing, aa  Iiis  preenmptlTe  heirs,  his  mother,  a 
sister,  the  two  brothers  already  in  court,  and 
a  foarth  brother.  The  mother  died  withont  ei- 
ther accepting  or  renonncing  as  his  heir.  On 
motion  of  plantiS  the  three  brothers  and  the 
sister  were  made  parties,  and  cited  as  heirs 
of  their  mother,  and  also  of  their  brother. 
After  "judgment  by  default"  against  all  the 
defendants,  bnt  prior  to  the  confirmation  there- 
of, the  parties  so  dted  appeared,  and  announced 
that  they  had  renounced,  and  did  renounce,  the 
succession  of  their  mother,  and  suggested  that 
no  further  proceedings  could  take  place  until 
the  succession  of  the  mother  was  represented 
by  an  administrator.  The  court,  thinking  oth- 
erwise, rendered  a  decree  for  the  sale  of  the 
property,  and  a  partition.  The  defendants  ap- 
pealed.   HM: 

1.  Tbat  the  "Judgment  by  default"  did  not 
conclude  the  parties,  and  cut  off  a  renunciation 
by  them  of  their  mother's  succession,  such  a 
Judgment  not  being  definitive  in  its  oiaracter. 

2.  The  tacit  admission  resulting  from  the 
judgment  by  default  disappeared  at  once  upon 
the  filing  of  the  disclaimer,  without  the  neces- 
sity of  a  forma]  setting  aside  of  the  default  by 
motion. 

3.  It  was  not  necessary,  in  order  to  pre- 
vent Jndgment  being  rendered  against  these 
parties  as  heirs  of  their  mother,  that  they 
should  have  renonnced  her  succession  by  no- 
tarial act.  The  paper  filed  by  them  sufficed 
for  that  purpose.  Defendants  owed  no  duty 
to  plaintiff,  were  not  its  debtors,  and  could 
not  be  forced,  against  their  will,  to  accept  the 
snccession. 

4.  The  parties  dted,  having,  however,  not 
disclaimed  being  heirs  of  their  brother,  but  al- 
lowed a  definitive  judgment  to  be  givan  against 
them  as  such,  must  be  Md  to  hare  accepted 
his  succession;  and  they,  as  such  heirs,  repre- 
sent directir  an  interest  in  the  interest  former- 
ly held  by  him. 

6.  The  Immediate  heirs  of  the  mother  hav- 
ing renounced  her  succession,  and  there  being 
no  others  known,  plaintiff  and  the  court  are 
warranted  in  acting  upon  the  assamption  that 
the  interest  which  had  been  east  npon  the 
mother  had  devolved  npon  the  sister  and  the 
three  brothers  by  reason  of  accretion,  and  the 
indivisibility  of  their  acceptance  of  their  broth- 
er's succession. 

6.  A  sale  by  licitation,  made  contradictorily 
with  the  parties  now  before  the  court,  will  con- 
vey a  legal  tide  to  the  purchaser. 

(Syllabus  by  the  Oonrt) 

Appeal  trom  district  coTDrt,  parish  of  St 
James;  Walter  Gulon,  Judge.    ■ 

Action  by  the  Union  National  Bank  against 
3.  £.  Choppin  and  others.  From  a  Jadgm«it 
for  plaintiff,  defendants  appeal.    Affirmed. 

'  Behearing  tef  used  April  9^  1804, 


Pogh  &  Lambremont,  for  appellanti.    Sims 
&  Poche  and  Oarleton  Hunt  for  appellee. 

NICHOLLS,  C.  J.  The  plalntiif  corporation. 
In  1889,  as  owner  of  an  nndiyided  portion  of  the 
Home  plantation,  in  the  parish  of  St  James, 
brodght  this  suit  against  the  original  de- 
fendants, Dr.  Pierre  F.  Ohoppin,  Louis  H. 
CShoppin,  and  Jos^h  B.  Ohoppin,  then  the 
owners  of  the  other  undivided  portions  of 
said  plantation  for  the  purpose  of  obtain- 
ing a  Judldal  partition  of  the  property.  The 
three  defendants  were  dted,  and,  in  due 
course^  P.  F.  and  L.  H.  Choppin  filed  their 
answer.  J.  B.  Choppin  not  answering,  a 
Judgment  by  default  vfut  entered  against 
him.  Subsequent  to  this,  Joseph  B.  Chop- 
pin died,  leaving,  as  his  legal  representa- 
tives, his  mother,  Eugenie  Forstail,  widow 
of  Valerlen  Choppin;  his  sister,  Mrs.  Adele 
Choppin,  wife  of  Robert  O.  Dugue;  his 
brother  Femand  Choppin;  and  bis  two 
brothers  Pierre  F.  and  Louis  H.  Ohoppin, 
the  two  latter  being,  as  we  have  seen,  orig- 
inally defendants  in  the  case.  On  the  sug- 
gestion of  the  death  of  J.  B.  Choppin,  plain- 
tiff obtained  an  order  of  court  muking  hig 
legal  representatives  parties.  A  copy  of  this 
Older  was  served  on  these  representatives, 
but  no  dtation  was  served.  Subsequently, 
one  of  these  representatives  (Mrs.  Valerien 
Ohoppin,  the  mother)  died,  without  having 
appeared  ae  filed  answer,  whereupon  plain- 
tiff obtained  another  order  maidng  her  heirs 
parties.  A  copy  of  the  order  was  served  on 
said  heirs  on  the  29th  and  30th  May,  1891, 
also  without  citation.  On  the  2d  June, 
1891,— only  two  days  after  service  of  the 
above  order,— the  cause  was,  on  plaintiff** 
motion,  set  down  for  trial  on  June  10th. 
On  that  day  (ova:  the  objection  of  counsel 
of  P.  F.  and  ti.  EL  Choppin,  who  thereupon 
withdrew,  and  refused  to  take  part)  the  case 
was  taken  up,  tried,  and  decided.  The  two 
original  defendants,  surviving,  appealed.  On 
appeal  the  Judgment  rendered  was  avoided 
and  reversed,  and  the  case  remanded  for 
further  proceedings  (see  Bank  v.  Choppin, 
44  La.  Ann.  171,  lOSouth.597);  thecourthold- 
Ing  that  where  the  defendant  in  a  cause  tias 
"not  answered,"  further  proceedings  against 
his  heirs  must  be  conducted  in  conformity 
to  artide  120  of  the  Code  of  Practice,  and 
the  citation  or  notice  and  the  delays  therein 
prescribed  must  be  allowed.  After  the 
case  had  returned  to  the  district  court  the 
plaintiff  filed  a  petition  setting  forth  the 
death  of  J.  B.  Choppin  and  Mrs.  Valerien 
Ohoppin,  and  the  names  of  the  legal  repre- 
sentatives of  Ix>tb  of  them,- the  legal  repre- 
sentatives l>eing  the  same  persons  in  each 
case,  vis.  P.  F.  Choppin  and  L.  H.  Chop- 
pin (the  two  original  defendants),  Femand 
Ohoppin,  and  Mrs.  Robert  O.  Dugue,— and 
praying  that  <u  such,  th^  be  duly  dted  to 
appear,  etc.,  and  that  the  decree  of  parti- 
tion be  rendered  contradictorily  with  all 
parties    in    Interest    Service    having    beea 
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made  on  these  new  parties,  and  no  answer 
having  been  filed  by  them,  a  judgment  by 
default  was  entered  against  all  of  the  de- 
fendants on  the  7th  February,  1893.  On  the 
14th  February  the  defendants  appeared, 
and  filed  the  following  document:  "Into 
court  now  come  Robert  Femand  Choppln, 
Pierre  F.  Choppin,  Henry  L.  Choppln,  and 
Mrs.  Robert  O.  Dngue  and  her  husband  (to 
authorize  and  assist  his  said  wife),  solely 
and  exdnsively  for  the  purpose  of  suggest- 
ing and  informing  this  honorable  court  that 
they  hare  renounced,  and  do  hereby  re- 
nounce, the  succession  of  Widow  Valerlen 
Choppin,  their  mother;  that  the  succession 
of  said  Widow  Choppln  lias  been  opened, 
and  prayer  for  administration  thereof  made 
in  this  honorable  court;  that,  until  said  ad- 
ministrator is  appointed,  this  suit  should 
not  be  proceeded  with,  as  there  's  no  per- 
son capable  of  standing  In  judgment  for 
said  succession."  On  the  day  the  case  was 
fixed  (or  trial,  plalntlfF  moved  to  take  it  up 
pursuant  to  assignment,  but  defendants  ob- 
jected to  doing  so  "by  retison  of  the  filing 
of  their  suggestion  February  14,  1893;" 
and  thereupon  the  court  ruled  that  it  would 
hear  evidence  upon  the  suggestion,  as  it 
considered  that  the  proper  mode  for  proceed- 
ing with  the  case  would  be  first  to  hear  evi- 
dence upon  the  character  of  the  renuncia- 
tion relied  upon  as  in  the  nature  of  an  ex- 
ception peremptory  in  its  character.  The 
only  evidence  offered  by  the  defendants 
named  in  suggestion  was  an  application  filed 
by  Henry  L.  Choppin'  to  be  appointed  ad- 
ministrator of  the  succession  of  Widow 
Valerlen  Choppln,  and  for  an  Inventory  also 
filed  by  the  same  person  on  the  13th  day  of 
February,  lS9a  In  the  last  petition  It  Is 
stated  that  "petitioner  had  heretofore  ap- 
plied to  be  appointed  administrator,  and  for 
an  inventory,  but  although  the  latter  had 
been  ordered  to  be,  it  had  not  yet  been, 
taken  by  Robert  G.  Dugue,  notary."  Up<m 
this  application  the  district  judge  ordered 
an  Inventory  to  be  made  by  the  district 
cleric,  ex  officio  recorder.  After  hearing  the 
evidence  the  court  ruled  that  the  sugges- 
tion filed  on  February  14, 1893,  should  not  be 
entertained,  as  it  did  not  amount  to  a  re- 
nunclatron  of  the  succession  of  Mrs.  Y. 
Choppin;  that  even  had  a  renunciation,  in 
due  form,  been  shown,  the  trial  should  not 
be  arrested,  there  being  no  personal  judg- 
ment sought  against  the  suggestors,  the  ac- 
tion being  simply  to  partition  an  estate. 
The  court  ordered  the  case  to  be  proceeded 
with,  whereupon  counsel  for- defendants  an- 
nounced that  he  would  take  no  part  in  the 
proceedings,  for  the  reasons  stated,  and 
reserved  a  bill  of  exceptions.  The  case  was 
submitted  to  a  jury,  a  verdict  rendered  in 
favor  of  plaintifC  as  prayed  for,  and  a  defin- 
itive judgment  of  partition  ordered.  From 
this  judgment  the  defendants  prosecute  the 
present  appeal,  and  plaintUf,  for  answer  to 
v.l580.no.9— 20 


the  appeal,  prays  for  damages  in  the  sum  of 
$500,  on  the  ground  that  it  is  frivolous. 

The  syllabus  of  defendants'  brief,  with  the 
authorities  there  referred  to,  concisely  shows 
the  positions  taken  by  them.  Their  conten- 
tion is: 

(1)  That,  in  an  action  of  partition,  all 
parties  in  Interest  must  be  joined  or  repre* 
sented,  and,  on  issue  by  one  of  the  defend- 
ants, plaintiff  must  show  that  the  proper 
parties  are  before  the  court  Rev.  Olv. 
Code,  art.  1139;  Man.  42;  2  Hen.  Dig.  1076, 
par.  7;  30  La.  Ann.  182;  31  La.  Ann.  394; 
2  La.  Ann.  446;  16  La.  157. 

^)  The  heir  is  only  considered  as  heir 
as  long  as  he  does  not  manifest  the  will  to 
divest  himself  of  that  right  by  renouncing 
the  succession.  Rev.  Civ.  Code,  art  1014; 
'31  La.  Ann.  261. 

(3)  Heirs,  by  renouncing,  become  strangers 
to  the  succession,  the  same  as  If  they  had 
never  been  heirs,  and  cannot  stand  In  judg- 
ment touching  or  concerning  any  right  of 
the  deceased.  This  renunciation  retroacts  to 
the  opening  of  the  succession,,  and  in  point 
of  law  the  heirs  have  never  been  heirs.  31 
La.  Ann.  261;  33  La.  Ann.  100. 

(4)  Article  1017,  Rev.  Civ.  Code,  is  not  ex- 
clusive of  every  other  mode  of  renunciation. 
A  succession  may  be  legally  and  validly  re- 
nounced by  a  judicial  declaration  to  that 
effect,  if,  in  bis  pleadings.  In  obedience  to 
any  action  of  any  party  in  court,  the  court 
is  called  upon  to  say  wheth^  he  accepts  or 
renounces.  If  the  heir  renounces  in  open 
court  by  his  pleadings,  he  is  not  required  to 
comply  with  article  1017.  88  La.  Ann.  101; 
Hansell  v.  Hansell,  44  La.  Ann.  553,  10 
South.  941. 

(5)  The  heirs  of  Mrs.  Chc^pln,  in  a  fit  and 
appropriate  proceeding,  informed  the  court 
that  they  had  renounced  the  succession  of 
their  ancestor,  "and  do  hereby  renounce  the 
same."  This  judicial  admission  is  binding 
on  them,  and  constitutes  full  proof  against 
them,  and  the  court  should  have  upheld  the 
renunciation.  S3  La.  Ann.  101;  Rev.  Civ. 
Code,  arts.  1036-1038,  2290,  2291;  31  La. 
Ann.  261;  1  Hen.  Dig.  619,  par.  2;  Id.  520, 
par.  22;  43  La.  Ann.  729,  822;  34  La.  Ann. 
815;  23  La.  Ann.  309;  13  La.  Ann.  400. 
Having  renounced,  the  defendants  were  stran- 
gers to  Mrs.  Ghoppin's  succession,  and  no 
further  proceedings  should  have  been  taken 
until  the  succession  was  represented.  38  La. 
Ann.  243;  2  La.  Ann.  466;  42  La.  Ann. 
SSO;  21  La.  Ann.  486;  31  La.  Ann.  674;  35 
La.  Ann.  289;  13  La.  Ann.  487;  18  La.  Ann. 
282;  34  La.  Ann.  323,  691. 

(6)  On  the  trial  of  their  plea,  defendants 
showed  that  the  succession  of  Mrs.  Choppin 
had  been  opened  In  St  James.  It  was  not 
necessary  to  offer  in  evidence  the  pleadings. 
9  Rob.  (La.)  22;  27  La.  Ann.  537. 

(7)  The  renunciation  contained  In  the  plead- 
ings constituted  full  proof  against  the  de- 
fendants. Rev.  Civ.  Code,  art  2291;  1  Hen. 
Dig.  519,  par.  2. 
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(8)  Mrs.  Chopptn's  Interest  In  the  property 
sought  to  be  partitioned  being  nnrepresented, 
no  -valid  Judgment  of  partition  could  be 
rendered,  for  want  of  proper  parties.  31  La. 
Ann.  394. 

(9)  Plalntur  complains  of  delay,  but,  as 
said  In  Bank  v.  Cboppln,  44  La.  Ann.  170, 

10  South.  697,  the  precipitate  proceedings  of 
plaintiff  were  In  disregard  of  the  legal  rights 
of  appellants.  Plaintiff  can  blame  no  one 
for  Its  own  illegal  acta. 

PlalnttfTs  contentions  are  set  forth  In  the 
syllabus  of  Its  brief  with  equal  conciseness, 
as  follows: 

(1)  The  defendants  and  appellants  are  es- 
topped from  denying  the  fact  of  their  being 
the  legal  representatives  of  Mrs.  Ohoppln, 
or  their  capacity,  as  such,  to  stand  in  judg- 
ment in  this  case.  They  assumed  that  qual-' 
ity  in  their  appeal  before  this  court.  No.  10,- 
972  of  the  docket  They  cannot  now  shift 
their  position  to  a  contradictory  one  to  de- 
feat the  action  of  the  law.  upon  It  Bank  v. 
Choppin,  44  La.  Ann.  171,  10  South.  597; 
1  Hmi.  Dig.  pp.  519,  520;  6  Mart  (La.)  280; 
4  La.  Ann.  416;  11  La.  Ann.  710;  5  La.  Ann. 
8-18;  6  La.  Ann.  719;  11  La.  Ann.  501; 
12  La.  Ann.  558;  Id.  445;  14  La.  Ann.  308. 

(2)  The  document  filed  February  14,  1893, 
is  not  a  plea.  It  contains  no  prayer,  and  Is 
neither  an  exception  nor  an  answer.  It 
merely  suggests  nonaction  by  the  court  upon 
a  statement  unsupported  by  proof.  Disclaim- 
er of  heirship  is  matter  of  privilege,  and 
must  be  presented  and  urged  by  plea.  7  La. 
Ann.  239. 

(3)  If  said  document  be  considered  in  the 
light  of  an  exception,  it  ia  of  the  dilatory 
kind,  and  must  be  pleaded  in  limine,  and 
could  not  be  pleaded  after  Issue  Joined.  The 
object  of  the  plea  was  to  secure  personal 
Immtmlty  by  disclaimer  of  rights  of  heirship, 
so  as  to  affect  the  legal  status  of  the  pending 
partition  suit  then  at  Issue,  with  all  parties  in 
Interest  This  the  defendants  could  not  do 
after  default  which  is  equivalent  to  issue 
Joined  by  answer.  2  Hen.  Dig.  1163;  Code 
Pr.  art  333;    12  La.  618;   6  Bob.  (La.)  484; 

11  Bob.  (La.)  7;  10  La.  Ann.  140;  1  La.  Ann. 
117;  11  La.  Ann.  686;  14  La.  Ann.  658;  8 
La.  Ann.  73;  7  La.  Ann.  239;  19  La.  429; 
1  La.  113-283. 

(4)  No  proof  adduced  of  fact  of  renuncia- 
tion. Application  of  one  of  defendants  for 
letters  of  administration  and  for  inventory  In 
succession  of  Mrs.  Choppin  Implies  accep- 
tance under  benefit  of  Inventory.  Duty  of 
beneficiary  heir  to  provoke  inventory.  Bev. 
Civ.  Code,  art  1085;  12  La.  Ann.  610;  2  La. 
Ann.  268. 

(5)  The  default  entered  February  7,  1893, 
against  all  of  the  defendants,  was  not  set 
aside.  By  failure  to  answer,  defendants  pre- 
sumed to  confess  Justice  of  plaintiff's  demand 
for  partition.  Ctode  Pr.  860.  Delays  hav- 
ing expired  after  default,  the  Judge  CMrectly 
"decreed  the  partition."    Id.  1027. 

(6)  In  partition  suit,  the  lieln  must  be 


parties.  They  alone  are  capable  of  standing 
in  Judgment  Exe<!ator  or  administrator  can- 
not Bev.  Civ.  Code,  art  1329;  Code  Pr. 
123-1024;  2  La.  Ann.  341;  7  La.  Ann.  477; 
30  La.  Ann.  177;  Bontte  v.  Boutte,  26  La. 
Ann.  606;  Veazy  y.  Trahan,  4  La.  Ann.  571; 
17  La.  348;  19  La.  36;  4  La.  Ann.  56-571; 
16  La.  157;  4  La.  Ann.  260;  15  La.  Ann. 
250.  AH  rules  governing  partitions  of  suc- 
cessions applicable  to  partitions  Isetween  or- 
dinary coproprletors.  Rev.  Civ.  CJode,  arts. 
1289,  1290.  No  Inventory  necessary.  36  La. 
Ann.  318;  Hansell  v.  HanseU,  44  La.  Ann. 
550,  10  South.  941.  Heir  considered  seised 
of  succession  from  date  of  parent's  decease, 
and  becomes  undivided  proprietor  of  Its  ef- 
fects. Right  of  possession  of  deceased  con- 
tinues In  heir,  and  latter  holds  in  common 
with  coheirs  until  division  is  made.  Rev. 
Civ.  Code,  art  1292;  5  La.  Ann.  561;  21  La. 
Ann.  253. 

(7)  Appeal  is  frivolous,  and  app^ee  is  en- 
titled to  damages.  1  Hen.  Dig.  pp.  101-102; 
3  N.  S.  248;   Code  Pr.  907;  81  La.  Ann.  427. 

The  parties  who'filed  the  paper  referred  to 
had  been,  upon  the  motion  of  the  plaintiff 
Itself,  cited  and  made  parties  as  heirs  of 
Mrs.  Choppin.  They  WMe  therefore  not 
strangers  to  the  controversy,  but  had  an  in- 
terest in  not  permitting  a  final  Judgment  to 
be  rendered  contradictorily  with  them,  as 
heirs  of  their  mother.  They  had  the  legal 
right  to  appear  in  court  and  disclaim  any 
interest  in  that  capacity  in  the  suit.  Just  as 
a  lessee  or  any  other  person  would  have  the 
right  to  disclaim.  Whether  their  disclaimer, 
at  the  time,  and  as  made,  would  be  available 
to  them,  Is  a  different  question.  If,  in  point 
of  fact  and  law,  they  were  not  at  that  time 
the  legal  heirs  of  their  mother,  and  If  it  would 
be  legally  necessary  to  thereafter  make  such 
hehrs  parties,  the  suggestion  made  in  the 
paper  would  bring  the  court  and  the  plaintiff 
Itself  to  confront,  not  a  mere  question  of 
form  or  of  pleading,  but  a  fact,  and  one  of 
such  a  character  as  possibly  to  radically  af- 
fect the  legality  of  any  sale  which  might 
subsequenOy  be  made  In  the  partition  pro- 
ceedings. Not  only  were  the  two  surviving 
original  defendants  standing  upon  their  orig- 
inal rights  as  Joint  owners  Interested  In  the 
legality  of  the  proceedings,  but  plaintiff  itself 
was  concerned  In  the  result  The  court  prop- 
erly considered  the  paper  as  having  be^i 
lepOly  filed,  and  properly  acted  upon  it 

Article  1329  of  the  Revised  Civil  Ode  de- 
clares that  where  a  partition  suit  is  brought 
by  one  heir  who  wishes  the  partition,  the 
coheirs  or  their  representatives  must  be 
cited;  and  the*  decisions  have  been,  as  far 
as  we  know,  unvarying,  that  in  all  partition 
proceedings  all  parties  In  Interest  must  be 
before  the  court  When  we  say  the  proper 
parties  must  be  before  the  court;  we  mean 
that  the  action  must  have  proper  parties, 
not  only  at  its  beginning  (Dugas  v.  Tmxlllo, 
15  La.  Ann.  117),  but  throughout  to  its  dose. 
If  during  the  progress  of  a  suit  an  Interest 
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wtalcb  the  law  neceesarily  required  to  be 
represented,  and  which  at  one  time  was  rep- 
resented, should  cease  to  be  so,  either  by 
death  or  other  legal  cause,  steps  would  or- 
dinarily have  to  be  taken  to  replace  Its  rep- 
resentatiTe,  and  to  cause  it  to  be  again  rep- 
resented, no  matter  how  much  delay  might 
result  from  carrying  out  this  legal  require- 
ment. Plaintiff  concedes  that  that  portion 
of  the  joint  Interest  held  by  3.  E.  Cboppin 
which  devolved  upon  his  mother,  as  one  of 
his  heirs,  at  his  death,  must  be  legally  repre- 
sented in  the  proceedlngrs,  and  it  has  at- 
tempted to  have  this  done.  We  are  there- 
fore to  Inquire  wheihe;:  that  Interest  is  still 
represented,  or  can  be  held  as  legally  repre- 
sented. In  the  present  proceedings.  If  it  is 
not,  and  it  should  be,  we  will  be  powerless, 
no  matter  how  apparent  defendants'  motive 
in  renouncing  theh:  moth^-'s  succession 
might  be  to  postpone  a  partition  to  which 
they  object. 

In  the  examination  of  that  question  the 
first  proposition  which  meets  us  is  whether, 
at  the  time  the  presumptive  heirs  of  Mrs. 
Choppln  (in  what  we  will  style  the  "renun- 
ciation of  their  mother'?  succession")  declared 
that  they  did  so  renounce,  they  were  pre- 
ctnded  from  doing  so  by  the  time  and  cir- 
cumstances under  which  this  was  done.  In 
siq>port  of  the  contention  that  they  were 
precluded,  the  first  reason  assigned  is  that, 
after  having  been  cited  as  heirs  of  their 
mother,  they  had  permitted  a  judgment  by 
default  to  be  entered  against  themselves  as 
such,  and  that  that  judgment  has  never,  by 
motion,  been  set  aside;  that  that  fact  fixed 
their  status  as  such  heirs.  Defendants  meet 
this  by  the  declaration  that  they  know  of  no 
law  which  prevents  an  heir  from  rMiounclng 
up  to  the  time  that  he  permits  judgment  to 
be  rendered  against  him;  that  "judgment" 
is  a  technical  expression,  and  does  not  mean 
judgment  by  default,  as  defined  in  the  Code 
of  Practice;  that  article  1000,  Rev.  Civ.  Code, 
says  when  the  penalty  of  liability  shall  be 
inflicted  on  the  heir,  and  that  the  penalty 
only  springs  into  existence  when  the  heir, 
in  the  very  words  of  the  law,  "sufTers  judg- 
ment to  be  given  against  him;"  that  pen- 
alties cannot  be  extended,  and,  when  the 
law  spedflcally  fixes  and  determines  when 
the  penalty  shall  be  inflicted,  it  is  a  prohibi- 
tion against  it  under  all  other  conditions; 
that  judgments  by  default  create  a  tacit  is- 
sue, but  do  not  cut  off  peremptory  bars  or 
exceptions;  that,  pushing  the  doctrine  ad- 
vanced to  its  legitimate  conclusion,  we 
would  have  to  interpolate  and  read  into  arti- 
cle- 1000  the  words  "Judgment  by  default," 
whereas  the  article,  as  it  now  stands,  re- 
quires a  judgment  to  be  rendered  before  the 
heir  is  liable;  that,  up  to  the  rendition  of 
the  judgment,  defendants'  right  to  renounce 
was  given  them  by  law,  and  they  exercised 
this  right  at  the  time  and  under  the  condi- 
tions laid  down  by  the  law.  The  general 
rule  governing  the  acceptance  of  successioas 


is  contained  in  article  077  of  the  Revised 
Civil  Code,  wherein  it  li  declared  that  "no 
one  can  be  compelled  to  accept  a  succession 
in  whatever  manner  it  may  have  fallen  to 
him  whether  by  testament  or  the  operation 
of  law.  He  may  therefore  accept  or  re- 
nounce it."  This  general  rule  is  modified 
under  the  special  circumstances  referred  to 
in  articles  1021  and  1071.  Rev.  Civ.  Code, 
but  the  contingency  for  which  these  articles 
provide  does  not  arise  in  this  case.  Article 
1031,  Rev.  Civ.  Code,  announces  the  general 
rule  as  to  renunciations  to  be  tliat  "so  long 
as  the  prescription  of  renunciation  is  not  de- 
termined the  heir  may  still  renounce  pro- 
vided he  has  done  no  act  to  make  himself 
liable  as  heir."  As  bearing  upon  the  ques- 
tion as  to  the  circumstances  under  which  a 
presumptive  heir  would,  by  his  own  act,  ren- 
der himself  liable  as  an  heir,  we  quote  as 
follows  from  our  Civil  Code:  "The  person 
called  to  the  succession  does  an  act  which 
makes  him  liable,  as  an  heir,  if  when  cited 
before  a  court  of  justice  as  an  heir  for  °a  debt 
of  the  deceased  he  suffers  judgment  to  be 
given  against  him  in  that  capacity  without 
claiming  the  beneflt  of  inventory  or  renoun- 
cing the  succession."  Article  1000.  "If  the 
heirs  thus  cited  [to  declare  whether  they  ac- 
cept or  renounce  the  succession]  declare  that 
they  accept  the  succession  or  if  they  are  si- 
lent or  make  default  they  shall  be  consid- 
ered as  having  accepted  the  succession  as 
unconditional  heirs  and  may  be  sued  as 
such."  Article  1037.  "In  case  the  heh: 
makes  default  on  this  demand  be  shall  be 
considered  as  unconditional  heh;  and  be 
bound  as  such."  Article  1057.  In  article 
1010,  Rev.  Civ.  Code,  we  find  explained  the 
character  of  the  default  here  referred  to.  It 
is  there  declared  that  "he  [the  presumptive 
heir]  must  not  have  been  decreed  by  a  de- 
finitive judgment  to  be  the  unconditional 
heir  nor  have  accepted  at  the  suit  of  the 
creditors  instituted  to  oblige  him  to  assume 
this  quality."  A  judgment  by  default  not 
being  a  definitive  judgment,  we  must  hold 
that  the  fact  of  renouncing  is  not  lost  by 
simply  permitting  such  a  judgment  to  be 
entered,  provided  the  renunciation  l>e  filed 
prior  to  its  confirmation.  It  was  not  essen- 
tially necessary  that  the  judgment  by  de- 
fault should  have  been  "set  aside"  by  motion 
to  that  effect  prior  to  the  filing  of  the  re- 
nunciation. Bee  Hasam  v.  McYittie,  Mann. 
Unrep.  Cas.  192.  The  judgment  by  default 
evidences,  it  is  true,  a  tacit  admission;  but 
it  necessarily  disappears  when,  prior  to  such 
an  admission  being  acted  upon,  a  paper  is 
filed  which  directly  negatives  the  fact  sup- 
posed and  deemed  to  have  been  admitted. 

The  plaintiff  next  claims  that  the 'defend- 
ants were  estopped  from  renouncing  for  the 
reason  that  on  the  former  appeal  their  heir- 
ship was  admitted  by  them,  and  the  only 
question  raised  by  them  was  as  to  the  suffi- 
ciency of  the  notice  served  on  them  as  heirs 
of  J.  B.  Choppln  and  Mrs.  Choppln.    The 
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defendants  filed  no  pleadings  in  tbe  former 
Bult  They  simply  abstained  from  taking 
part  In  the  trial  of  the  case,  and  after  the 
Judgment  of  partition  bad  been  rendered 
they  appealed.  They  did  not  assume,  any- 
where in  the  proceeding,  the  quality  of  heirs 
of  either  their  brother  or  their  mother. 
Their  complaint  was  not  that  they,  as  such 
heh-8,  lud  not  been  properly  made  parties, 
but  that  the  heirs  of  J.  E.  Choppln  and  Mrs. 
Choppln  had  not  been  cited.  There  were 
several  persons,  other  than  themselves,  who 
were  the  presumptive  heirs,  to  whom  this  ob- 
jection might  apply.  Plaintiff  overlooks  the 
fact  that  the  two  surviving  original  defend- 
ants, as  two  of  the  three  Joint  owners,  had 
substantive  rights  of  their  own  In  the  mat- 
ter of  the  regularity  and  legality  of  the  par- 
tition, which  authorized  them  to  raise  and 
urge  the  objection  they  did.  Independently 
of  any  qaestlon  of  heirship.  We  do  not 
think  they  were  estopped  on  the  groimd 
urged. 

Plaintiff  next  claims  that  the  defendants 
have  not  renounced  the  succession  of  their 
mother;  that  article  1017  of  the  Code  re- 
quires that  the  renunciation  of  a  succession 
should  be  by  authentic  act;  and  that  an  at- 
torney at  law  has  no  authority,  by  pleadings 
on  behalf  of  bis  client,  to  bring  about  such 
a  result  We  will  not  discuss.  In  all  the  va- 
rious phases  which  it  might  take,  the  ques- 
tion whether  an  authentic  act  be  necessary 
to  operate  the  renunciation  of  a  succession. 
We  limit  our  inquiry  to  the  facts  of  the  par- 
ticular case  before  us,  which  is  that  of  a 
third  person  attempting  to  proceed  as  plain- 
tiff in  a  partition  .suit  against  defendants,  up- 
on the  hypothesis  that  they  are  the  heirs  of 
a  person  deceased.  It  is  not  claimed  that  de- 
fendants are  the  debtors  of  the  plaintiff,  or 
owe  it  any  legal  duty.  They  are  not  le- 
gally called  upon  to  accept  the  succession  of 
their  mother,  and  cannot  be  required  to  take 
that  position.  The  plaintiff,  by  simply  suing 
them,  could  not  force  them  so  to  do.  The 
success  of  plaintiff's  attempt  was  contingent 
upon  either  their  silence,  or  upon  proof  by 
the  plaintiff  (should  the  defendants  deny 
their  status  as  heirs)  that  they  had  done 
some  act  which  had  bound  them  to  that 
status.  But  the  defendants  were  not  only 
not  silent,  but  they  expressly  disclaimed; 
and  there  Is  no  proof  in  the  rec<H^  of  their 
having  committed  themselves,  by  any  act, 
to  being  heirs  of  their  mother.  By  their 
pleadings,  they  have  certainly  estopped 
themselves  from  ever  setting  up,  adversely 
to  the  plaintiff,  any  right  predicated  upon 
their  being  their  mother's  heirs.  Had  the 
defendants  renounced  by  notarial  act,  they 
could  still  accept,  provided  the  succession 
had  not  in  the  mean  time  been  accepted  by 
other  heirs;  but  they  could  not  do  so  to  the 
prejudice  of  acts  done  on  the  faith  of  the 
renunciation.  Their  course  here  as  effectu- 
ally concludes  them  as  if  evidenced  by  a 
notarial  act 


We  are  next  to  consider  what  the  effect,  if 
any,  is  of  the  renunciation  by  the  defendants 
of  Mrs.  Choppin's  succession.  If  we  consider 
Mrs.  Choppin's  succession  as  not  being  di- 
rectly a  party  to  the  proceedings,  as  they 
stand,  who  are  the  actual  parties  defend- 
ants, and  in  what  capacity?  The  two  snr- 
Tiving  original  defendants  are  in  actual  pos- 
session of  the  property  sought  to  be  parti- 
tioned. They  are  In  court,  individually,  as 
holders  of  their  original  rights  as  Joint  own- 
ers, and  they  have  not  disclaimed  being  the 
heirs  of  their  brother  J.  B.  Choppln,  who 
held  also  a  Joint  interest  Femand  Choppln 
and  Mrs.  Dugue  are  also  before  the  court  as 
heirs  of  their  brother.  Therefore,  J.  B.  Chop- 
pin's Interest  is,  to  a  certain  extent,  at  least, 
actually  and  directly  represented  by  the 
three  brothers  and  the  slst^.  A  portion  of  3, 
E.  Choppin's  interest— that  portion  which  de- 
volved at  his  death  upon  his  motheiv-is  elthw 
still  outstanding,  vested  In  her  vacant  suc- 
cession, or  in  some  heir  who  is,  up  to  date, 
unknown,  and  has  not  presented  hlmsdf,  at 
it  has  been  cast  upon  the  two  (xriglnal  de- 
fendants (the  brothers  of  the  deceased),  Fer- 
nand  Choppln,  and  Mrs.  Dugue,  who  have 
accepted  his  succession  by  reason  of  accre- 
tion and  Indivisibility  of  such  acceptanoa, 
Rev.  Civ.  <3ode,  arts.  986,  1022-1024.  The 
portion  of  J.  B.  Choppin's  interest  which 
devolved  upon  Mrs.  Choppln  was  never  ac- 
cepted by  her.  During  her  lifetime  she  took 
no  action  in  the  matter,  as  far  as  we  are  ad- 
vised; and  when  she  died  this  interest  was 
transmitted  as  a  right  belonging  to  her  suc- 
cession, subject  to  acceptance  or  rejection, 
unless  controlled  by  exceptional  facts.  Such 
we  understand  to  be  the  present  position  of 
affairs  in  this  matter. 

The  present  action,  it  must  be  remember- 
ed, is  not  one,  inter  se,  of  coheirs  holding  un- 
der a  common  or  single  title,  but  the  action 
of  a  third  person  hcddlng  a  Joint  interest  in 
real  estate  by  distinct  title,  suing  the  hebs 
or  supposed  heirs  of  a  person  who  held  an- 
other Joint  interest  in  the  property,  which 
heirs,  as  between  themselves,  hold  under  a 
common  or  single  title  that  Joint  interest 
Under  the  peculiar  circumstances  of  this 
case.  Is  it  essentially  necessary  that  matters 
should  be  stayed  either  until  a  curator  should 
be  appointed  to  the  succession  of  Mrs.  Chop- 
pln, as  a  Vacant  one,  or  until  the  persons  who, 
upon  the  renunciation  of  the  defendants, 
would  (if  such  were  possible)  become  her 
heirs,  should  be  made  parties?  Or  are  the 
brothers  and  sister  who  have  accepted  as 
hehrs  of  their  deceased  brother,  J.  B.  Chop- 
pln, to  be  held,  for  the  purposes  of  this  suit, 
to  represent  his  entire  succession,  and  his 
entire  interest  in  the  property,  su£9clently  to 
make  the  title  which  would  be  conveyed  un- 
der a  llcitation  sale  in  these  proceedings  a 
safe  and  valid  one?  In  the  consideration  of 
the  subject,  we  have  not  overlooked  the  pro- 
ylsions  of  article  1320  of  the  Civil  Code^ 
Which  Is  to  the  effect  that  "it  Is  not  neo 
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essary  to  support  the  ■  action  of  partition 
that  the  co-heirs  or  the  parties  commencing 
it  should  be  in  actual  possession  of  the  succes- 
sion or  of  the  thing  to  be  divided,  for  among 
co-heirs  and  co-proprietors  it  is  not  the  pos- 
session, but  the  ownership  wliich  Is  the  basis 
of  the  action."  There  are  two  articles  of  the 
Code  which  strike  us  as  being  entitled  to 
some  weight  in  reaching  our  conclusions. 
They  are  articles  1381  and  1031.  They  are 
as  follows:  "If  after  the  partition,  an  heir 
appears  whose  death  has  t>een  presumed  on 
account  of  his  long  absence  or  whose  right 
was  not  known,  as  if  a  second  testament  un- 
known until  then  .should  entitle  him  to  inherit 
with  the  others,  the  first  partition  must  be 
annulled  and  another  must  be  made,  of  all 
the  property  remaining  in  kind  and  of  the 
value  of  whatever  lias  been  consumed  or 
alienated  in  order  that  he  may  have  the 
share  to  which  he  is  entlUed."  Article  1381. 
"So  long  as  the  prescription  of  the  right  of 
accepting  is  not  acquhred  against  the  heirs 
who  have  renounced  they  have  the  faculty 
still  to  accept  the  succession  if  it  has  not 
been  accepted  by  other  heirs  without  preju- 
dice however  to  rights  which  may  have  been 
acquired  by  tliird  persons  upon  the  property 
of  the  succession  eltbw  by  prescription  or  by 
lawful  act  done  with  the  administrator  or 
curator  of  the  vacant  estate."  Article  1031. 
It  will  be  seen  by  article  1381  that  there  are 
some  circumstances  undo:  which  a  sale 
made  in  partition  proceedings.  In  which  a 
person  who  had  actually  rights  of  owner- 
ship in  the  thing  partitioned  was  not  repre- 
sented, would  still  hold  good,  and  the  rights 
of  this  unrepresented  person  would  be  re- 
stricted to  a  partition  of  the  property  re- 
maining In  kind,  and  of  the  value  of  what- 
ever may  have  been  consumed  or  alienated. 
The  doctrine  here  announced  Is  but  the  appli- 
cation of  the  doctrine  of  article  1031,  under 
which  subsequently  known  and  asserted 
rights  are  made  to  be  asserted  in  subordina- 
tion to  rights  lawfully  acqubred  under  deal- 
ings prior  to  their  own  being  presented  and 
advanced.  The  facts  of  the  present  case  do 
not  bring  It  under  either  of  the  articles  cited, 
but  they  have  none  the  less  attracted  our  at- 
tention, as  we  have  stated.  If  there  be  any 
possible  heirs  to  the  succession  of  Mrs.  Chop- 
pin,  they  are  not  known,  so  far  as  the  record 
would  go  to  show;  and  while  we  could  not 
absolutely  and  positively  say  that  there  is 
no  one  who  could  w  would  accept  that  suc- 
cession, what  we  do  see  of  the  succession 
impresses  us  with  the  moral  conviction  that 
there  is  no  such  heir,  and  no  one  who  will 
ever  do  so.  No  rights  of  creditors  of  Mrs. 
Choppln's  succession  appear  to  he  involved. 
We  are  of  the  opinion  that  a  sale  made  in 
the  proceedings  as  they  stand,  with  the  par- 
ties as  they  are,  would  convey  to  a  purchaser 
such  a  tiUe  as  would  protect  him  against 
eviction  based  upon  any  rights  which  might 
tiereafter  be  advanced  upon  a  claim  la  or 


upon  property  sought  to  be  partitioned  under 
and  through  Mrs.  Choppln's  succession. 

We  find  a  case— that  of  Buret  v.  Lefebure, 
decided  by  the  French  court  of  cassation  In 
1866  (Journal  dn  Palais  1865,  p.  645)— 
which,  though  Its  Issues  were  much  wider 
and  broader  than  those  in  the  present  pro- 
ceeding, bears  some  resembleuice  to  it.  The 
facts  of  that  case  were  these:  The  widow 
Collet  died  in  1842.  The  only  p^sons  who 
at  that  time  presented  themselves  to  receive 
her  succession  were  Courglbet  and  Trouffle, 
heirs  in  the  patMual  line.  These  made  a 
donation  of  a  portion  of  their  rights  to  a 
Mrs.  Croissant  and  a  Miss  Moulies.  On  the 
15th  of  Jane  following,  there  was  a  parti- 
tion of  the  succession, 'under  which  the  real 
estate  was  allotted  to  Miss  Moulies.  In  1852, 
Reutiere  and  others,  alleging  themselves  to 
be  the  sole  heirs  of  the  widow  Collet,  in  the 
maternal  line,  brought  a  suit  against  the 
paternal  heirs  (not  including'  Courglbet), 
asking  a  new  partition  of  the  succession,  or 
the  restitution  of  one-half  of  the  value  of 
what  bad  been  allotted  to  them.  In  this 
suit  they  recovered  from  defendants,  by 
Judgment  under  date  of  16th  August,  1852, 
the  sum  of  44,000  francs.  In  1859,  28  new 
heirs  in  the  maternal  line,  majors  and  mi- 
nors (the  latter  represented  by  their  tutors), 
revealed  themselves,  and  brought  a  sub- 
action  of  partition  solely  against  the  heirs 
of  the  maternal  line  who  had  figured  in  the 
suit  of  1852,  without  even  making  the  heirs 
of  the  paternal  line  parties.  On  the  19th 
December,  1859,  Judgment  was  rendered  In 
their  favor.  In  1862  several  of  the  mater- 
nal heirs  who  had  obtained  the  last  judg- 
ment bronght  a  suit  against  the  heirs  of 
Widow  Collet  In  the  paternal  line,  having  In 
view  the  definitive  partition  of  all  the  mov- 
able and  immovable  property  of  the  succes- 
sion. The  heirs  so  dted  contended  that  the 
partition  of  1842,  having  been  made  in  good 
faith,  and  executed  since  by  the  maternal 
line,  was  beyond  attack.  In  December, 
1862,  the  lower  court  rendered  a  Judgment 
condemning  Courglbet  to  account  to  the 
maternal  line  for  one-half  of  the  amount  he 
had  received  in  the  succession  of  Mrs.  Col- 
let, and  then  (dlstingnishlng  between  the 
majors  and  minors)  rejected  the  prayw  of 
the  majors  toe  a  new  partition,  and  reserved 
to  the  minors  or  their  tutors  the  right  to 
bring  an  action  when  they  should  have  been 
legally  authorized  to  do  so  by  a  family 
meeting.  The  court  of  cassation  held,  when 
the  case  was  brought  before  it,  that  the 
plalntiers  (already  bound  by  the  Judgment 
of  1S52,  executed,  as  to  themselves,  by  rea- 
son of  the  snbaction  of  partition  granted 
upon  their  prayw  in  1859)  could  not  ask  a 
new  general  partition;  that  they  could  not 
take  advantage  of  the  fact  that  Courglbet 
had  not  figured  in  the  judgment  of  1862; 
that  all  that  the  plalntUfs  were  oitltled  to 
would  be  to  exact  from  Courglbet  (who  had 
I  not,  as  yet,  paid  anything    back,    at    the 
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amonnt  he  had  received)  one-half  of  what 
he  had  receiyed  from  the  partition  of  1842; 
that  especially  were  plaintiffs  not  permit- 
ted to  have  a  llcltation  sale  of  the  real  es- 
tate which  had  been  allotted  in  the  first 
partition  to  Miss  Moulles.  The  court  held 
that  the  lower  court  was  wrong  In  discrim- 
inating between  the  majors  and  the  minors, 
stating  that  the  course  pursued  by  the  tu- 
tors of  the  minors  In  asking  a  subpartition 
from  those  heirs  In  the  maternal  line  (Reu- 
tiere  and  others)  who  had  recovered  the 
44,000  francs  from  the  heirs  in  the  paternal 
line,  was  the  precise  course  which,  legally, 
under  the  circumstances,  they  should  have 
taken.  In  announcing  Its  decision  the  court 
used  the  following  'language:  "Cea  par- 
tages  [those  of  1842  and  1852]  alnsi  con- 
sommes de  bonne  fol  devalent  6tre  consldft- 
rte  comme  Irrevocables  entre  toutes  les  par- 
ties qui  etalent  toutes  majeures,  au  molns 
a  regard  des  hfirltlers  patemeK  S'll  ezlstait 
d'^utres  hgrltlers  matemels,  guoique  salsls 
de  plein  droit  de  la  succession,  lis  n'fitaient 
j»as  obliges  de  se  portv  hfiritiers,  et  jusqu'ft 
ce  qu'ils  se  fussent  fait  connattre  en  pre- 
nant  qualltC,  la  Ilgne  maternelle  avalt  6ti6 
representee  vls-firvls  de  I'autre  Ilgne,  par 
ceux  qui  avalent  fait  valolr  leur  droit;  les 
hSritiers  inconnus  de  I'autre  Ilgne  ne  pou- 
vaient  plus  dteormais  aglr  que  centre  leors 
coherltlers  de  la  mfime  ligne,  a  fin  d'etre 
admls  au  partage  des  valeurs  recaellUes  a 
leur  prejudice  par  ces  derniers;  c'est  ce 
qu'ils  ont  fait  lorsqu'en  1859,  au  nombre  de 
28,  majeurs  et  mlneurs,  ces  derniers  repr6- 
sentes  par  lenrs  tuteurs,  lis  ont  demande  un 
sous-partage  contre  les  seoles  herltiers  de 
la  Ilgne  maternelle  qui  avalent  figure  dans 
rinstanoe  de  1862  ,sans  mSme  mettre  en 
cause  les  herltiers  patemels."  It  will  be 
seen  that  the  French  court  placed  two  par- 
titions which  had  been  carried  on  In  the 
absence  of  unknown  parties  having  actually 
existing  rights  (which,  however,  had  not 
been  advanced  or  asserted)  In  the  same 
situation  that  our  Code,  under  article  1381, 
places  partitions  which  have  been  carried  on 
under  the  erroneous  idea  that  one  of  the  co- 
heirs, who  was  still  living,  had  died,  or  had 
been  carried  on  in  Ignorance  of  the  exist- 
ence of  a  will  which  created  rights  in  the 
property  songlit  to  be  partitioned,  and  had 
given  to  the  party  in  whose  favor  they  were 
created  a  legal  Interest  in  the  partition. 
It  will  be  seen  that.  In  the  second  suit,  two 
of  a  great  number  of  heirs  in  the  maternal 
line  were  permitted,  quoad  the  heirs  in  the 
paternal  line,  to  represent  the  entire  In- 
terest of  the  maternal  line;  that  the  trans-, 
fer  of  the  real  estate  which  had  been  made 
in  the  first  partition  to  Miss  Moulles  was 
maintained;  and  that  the  unknown  or  non- 
appearing  heirs  (even  the  minors)  in  the 
maternal  line  were  restricted  in  their  rem- 
edy to  a  suit  against  the  coheirs  of  their 
own  line  for  their  pro  rata  of  what  had 
been  received  by  them,  and  to  a  oontrlbn- 


tion  in  money  from,  one  of  the  coheirs  in 
the  paternal  line  who  had  never  paid  back 
to  any  one  the  overplus  he  had  received  in 
the  first  partition. 

In  the  case  at  bar,  finding  that  four  of 
the  presumptive  heirs  of  J.  E.  Choppin  have 
been  duly  cited,  and  are  In  court;  that  they 
have  permitted  judgment  to  be  rendered 
against  themselves  as  such  in  the  lower 
court,  disclaiming  neither  there  nor  here 
their  heirship;  finding  that  certain  known 
heirs  of  Mrs.  Choppin  have  renounced,  and 
that  if  there  be  any  other  heirs  they  are 
unknown  (at  all  events  that  they  have  cer- 
tainly not  presented  themselves);  and  find- 
ing no  rights  of  creditors  involved,— we  sre 
of  the  opinion  that,  under  the  exceptional 
circumstances  of  this  case,  plaintiff,  as 
joint  owner  of  the  proper^,  is  justified 
and  warranted  in  proceeding  contradictorily 
against  these  four  heirs  of  J.  E.  (Sioppin,  as 
representing  his  entire  interest  in  the  prop- 
erty, and  In  assuming  that  the  apparent 
interest  therein  of  Mrs.  Choppin  has  been 
cast  upon  the  four  heirs  now  In  court  by 
reason  of  accretion  and  of  the  Indivisibility 
of  their  acceptance  of  the  succession  of 
their  brother.  In  the  examination  of  this 
case,  that  of  Savage  v.  Williams,  15  La. 
Ann.  252,  has  not  escaped  our  notice. 
Should  any  claims  be  hereafter  presented 
under  a  cUlm  of  right  under  and  through 
Mrs.  Choppin,  the  sale  which  will  be  made 
In  this  proceeding  will  none  the  less  stand. 
For  the  reasons  herein  assigned,  It  is  or- 
dered, adjudged,  and  decreed  that  the  judg- 
ment of  the  district  court  be,  a.r><^  the  same 
Is  hereby,  affirmed. 


(M  La.  Ann.  IBS) 

SCHMIDT  et  al  v.  ITTMAN  et  al.    (No.  11,- 

452.) 
(Supreme  Court  of  Iiouisiana.    May  7,  1894.) 
Partnership— BviDENCB  to  Establisb  —  Liabil- 

rrr  o»  tTNKJiowK  Partkbr  —  Contracts  with 

Ikbane  Person. 

1.  The  plaintiffB  sued  on  open  account,  and 
alleged  that  the  account  had  been  acknowl- 
edged by  promissory  notes.  The  defendants 
levered  in  their  defense. 

A  Partner. 

One  of  the  d^endants  contended  that 
he  was  not  a  partner. 

Plea  of  Insanity. 

Hie  executrix  representing  the  ancoes- 
slon  of  the  other  defendant  contended  that  he 
was  not  sane  at  the  time  the  goods  were 
bought,  and  subsequently,  when  the  notes  were 
famished. 

Bill  of  Exceptions. 

By  the  first,— The  Surviving  Partner,— 
objection  was  made  to  the  admissibility  of  evi- 
dence as  to  him  on  the  ground  that  it  was  an 
attempt  to  hold  him  for  another  person's  debt, 
and  that  the  open  account  had  been  novated 
by  the  notes  in  question.  The  partnership  was 
sued,  and  from  it  the  amount  due  was  claimed. 
The  notes  were  furnished  by  the  partnership. 
Evidence  was  admissible  to  prove  that  the  de- 
fendant was  not  a  third  person,  but  a  partner. 
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Evidence  of  Partnership. 

2.  There  waa'  a  partnerghip  formed  many 
7ean  ago  between  the  two  brothers.  At  the 
time  stipulated  in  the  formal  act  of  partnerghip 
for  ending  the  partnership,  It  does  not  appear 
to  have  been  dissolved.  The  property,  nnder 
the  formal  act  of  partnership,  was  the  joint 
property  of  the  partners. 

3.  It  is  not  satisfactorily  established  that 
the  joint  ownership  was  dissolved.  The  prop- 
erty in  which  the  partnership  bnsiness  was 
conducted  was  leased  to  the  defendants  joint- 
ly. The  partner  who  defends  on  the  ground 
that  there  was  no  reconduction  of  the  partner- 
ghip obtained  extension  for  the  payment  of 
partnership  debts.  His  active  management  and 
control  of  the  business  were  such  as  to  create 
the  belief,  on  the  part  of  others  at  the  place  of 
business,  that  he  continued  as  a  partner.  The 
amounts  he  has  drawn,  and  the  aclcnowledg- 
ments,  indicate  a  continnons  partnership  biiai- 
ness. 

Thongh  not  Known  to  Creditor. 

4.  The  partnership  being  established,  the 
principle  applies  that,  whenever  one  is  a  part- 
ner, he  is  responsible  for  the  debts  of  the  part- 
nership, thongh  it  may  not  have  been  known 
by  the  creditor  that  he  was  a  partner. 

Plea  Untimely  Filed. 

5.  The  other  defendant,  the  executrix,  was 
without  right  to  raise  an  Issue  of  fact  by 
pleading  it  after  the  case  had  been  argued  and 
submitted  for  decision. 

6l  The  issue  is  passed  upon  on  the  plea  of 
general   denial,  originally  interposed. 

Facts  not  Notorious  or  Known  to  Creditor. 

7.  It  Is  not  proved  that  the  defendant  who 
died  since  the  suit  was  instituted  was  insane 
at  the  times  the  goods  were  bought  If  he  was 
insane,  it  was  not  a  notorious  fact.  It  is  not 
shown  that  the  plaintifb  were  aware  of  any 
insanity  on  his  part. 

8.  The  fact  of  Insanity  became  known  at 
the  date  the  notes  were  furnished.  They  are 
of  no  avail,— valueless,— and  plaintiffs  are  with- 
out right  to  charge  him  with  the  price  of  goods 
sold  to  him  on  the  day  the  notes  were  ex- 
ecuted, and  goods  sold  subsequent  to  that  date. 
The  Judgment  appealed  from  is  amended  by 
deducting  the  price  of  the  goods  sold  on  the 
dates  just  stated.  In  all  other  respects  the 
judgment  is  affirmed. 

(Syllabus  by  the  Court) 

Appeal  from  dvll  diatrlct  conrt,  parish  of 
Orleans;  Frederick  D.  King,  Judge. 

Action  by  Schmidt  &  y^iegler  against  O.  B. 
Ittman  and  others.  Judgment  for  plaintifls, 
and  defendants  appeaL    Modified. 

James  J.  McLonghlln,  for  appellant  snc- 
cession  of  George  B.  Ittman.  Henry  P.  Dart, 
for  appellant  Jacob  Ittman.  William  S.  Ben- 
edict and  Hugh  0.  Cage,  for  appellees. 

BREAUX,  J.  PlalntiflTb  Drought  this  action 
to  recover  the  sum  of  $2,246.71,  and  interest, 
they  claim  as  due  by  defendants,  who  are^ 
they  allege,  commercial  partners.  They  aver 
red  that  it  was  for  goods  and  merchandise 
sold  by  them  to  the  defendants.  They  declared 
upon  an  account,  and  alleged  In  their  peti- 
tion, thatinrecog^tion  of  their  Indebtedness 
the  defendants  have  furnished  them  with  a 
number  of  notes,  maturing  at  intervals  of  30 
days,  which  remain  unpaid.  One  of  the  de- 
fendants, George  B.  Ittman,  had  been  int^^ 
dieted  at  the  date  suit  was  brought  His  cur^ 


ator  was  cited  as  party  defendant  After  suit 
had  been  instituted,  tliis  defendant  died.  His 
daughttf,  as  testamraitary  executrix  of  bis 
estate,  was  made  defendant  Each  defendant 
pleaded  a  general  denial.  They  separated  in 
their  defense.  No  evidence  was  offered  by  the 
executrix.  The  other  defendant  defended  on 
tlie  ground  tliat  he  was  not  a  partner,  and  of- 
fered evidence  to  prove  tliat  he  was  not  re- 
si>onslbIe  for  the  debts,  as  he  was  not,  he 
c<Hitended,  a  memt>er  of  the  firm  sued.  The 
testimony  discloses  tliat  in  Januiary,  1881, 
the  two  brothers,  Oeorge  B.'  and  Jacob, 
formed  a  partnership  to  end  on  October  31, 
1882.  It  was  not  expresfdy  renewed  at  the 
end  of  the  term  stipulated.  The  style  of 
the  firm  nnder  the  contract  of  partnership 
was  "George  B.  Ittman,"  and  the  plaintiffs 
contend  that  the  partn»shlp  continued  l>y 
tacit  reconduction,  .and  that  the  goods,  the 
price  of  which  they  sued  for,  were  sold  to 
a.  commercial  firm  of  which  Qeorge  B. 
Ittman  and  Jacob  Ittman  were  partners; 
that  they  were  used  by  the  firm  in  operat- 
ing a  barroom.  In  the  formal  articles  of  part- 
nership it  is  stated  that  Jacob  was  the  owner 
of  one-half  of  the  Interest  In  the  btisiness, 
stock,  fixtures,  and  appurtenances.  He  put 
In  the  concern  an  amount  stated,  and  thereby 
acquired  a  half  interest  The  records  do  not 
show  that  there  ever  was  a  final  settlement 
made  between  the  partners,  and  that  the  firm 
Was  dissolved  at  the  time  for  its  dissolution 
stipulated  in  the  written  agreement  of  part- 
nerstilp.  The  business  was  conducted,  during 
all  the  years  succeeding  the  stipulated  term 
of  the  partnership,  as  It  had  been  conducted 
originally  tmder  the  formal  contract  The 
prominent  facts  showing  the  continusnce  of 
the  partnership  are  that  tiie  property  in 
which  the  partnership  business  was  conduct- 
ed was  leased  by  the  partners  Jointly;  that, 
in  a  matter  of  bank  accommodation,  Jacob 
Tttman  represented  himself  as  one  of  the 
partners,  and  as  a  partner  obtained  an  exten- 
sion of  time  for  payment;  that  the  debits  and 
credits  of  the  partnership  accounts  were  kept 
as  they  liad  l>een  kept  under  the  formal  arti- 
cle of  partnership,  and  that  Jacob  Ittman  re- 
ceived his  portion  as  a  partner;  that  he,  on 
different  occasions,  acknowledged  his  Interest 
as  a  partner.  After  the  sickness  of  his  broth- 
er, in  1802,  he  had  entire  charge  of  the  busi- 
ness, to  the  date  of  the  brother's  interdiction. 
In  June,  1893.  All  the  testimony  except  his 
own  shows  that  his  management  was  that  of 
a  partner.  EDs  statement  regarding  the  char- 
acter of  his  management  is  not  only  contra- 
dicted by  witnesses,  but  is  inconsistent  with 
the  history  of  the  business,  as  made  manifest 
by  the  books  of  the  firm.  The  evidence  of 
plaintiffs  consists  of  their  accounts  sued  on, 
and  the  notes  signed  by  the  defendant  firm. 
They  also  offered  the  interdiction  proceedings 
in  the  suit  In  which  one  of  the  defendants 
was  interdicted.  The  note  of  evidence  waa 
closed,  and,  after  argmnent  of  counsel  for 
both  plaintiffs  and  defendants,  the  case  was 
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taken  under  advisement  by  the  covtrt  While 
It  was  under  culTlsement,  the  executrix  filed 
a  supplemental  and  amended  answer  and  per- 
emptory exception,  In  wnicb  she  alleged,  In 
substance,  that  plalntlffB  could  not  recover  on 
their  accounts,  for  they  held  notes  which  had 
been  Introduced  la  evidence,  and  that  those 
notes  had  been  signed  by  the  late  George  B. 
Ittman  after  he  had  become  notoriously  In- 
sane; also,  that  he  was  thus  affected  at  the 
times  (previous  to  the  execution  of  the  notes 
operating  an  acknowledgment)  the  goods  de- 
scribed in  the  open  accounts  were  sold  and 
delivered.  On  plaintiffs'  motion,  averring 
that  It  was  not  a  peremptory  exception,  but 
an  amended  and  supplemental  answer.  It  was 
treated  as  of  no  effect,  and  excluded  from  the 
record.  The  district  court  pronounced  judg- 
ment for  the  plaintiffs,  and  against  both  de- 
fendants in  solido.  From  the  Judgment, 
both  defendants  have  appealed. 

Bill  of  Bxception. 

The  defendant  Jacob  Ittman,  through  his 
counsel,  argues  that  the  notes  were  signed  by 
George  B.  Ittman,  and  that  there  is  no  alle- 
gation that  they  were  taken  in  error;  that  the 
suit  was  brought  against  the  defendants  as 
commercial  partners.  He  invites  attention  to 
the  fact  that  at  the  opening  of  the  case  he 
interposed  the  objection  that,  upon  the  face 
of  the  papers,  it  was  an  attempt  to  hold  the 
defendant  Jacob  Ittman  for  another  person's 
debt,  and  that  the  open  account  had  been  no- 
vated; that  this  objection  was  overruled,  and 
a  bill  reserved.  Had  the  evidence  supported 
the  contention  that  Jacob  Ittman  was  not  a 
partner,  and  that  he  was  only  an  employe, 
the  points  urged  would  be  unanswerable.  The 
testimony  leaves  that  theory  of  the  defense 
imsustalned  by  the  facts.  There  was  no  er- 
ror committed  In  admitting  the  testimony  of- 
fered to  prove  that  a  partnership  existed, 
and  In  not  sustaining  the  plea  of  novation 
urged  as  an  objection  to  the  admissibility  oi 
testimony. 

The  Existence  of  the  Partnership. 

At  the  risk  of  some  repetition,  we  resume 
a  statement  of  the  facts  regarding  the  part- 
nership, as  follows:  There  was  a  partner- 
ship originally  in  the  name  of  George  B. 
Ittman.  This  Is  undisputed.  The  property 
belonged  to  the  partners  In  equal  shares. 
There  was  no  settlement  of  the  partnership. 
The  partner  Jacob  Ittman  obtained  exten- 
sion of  time  for  payment  of  partnership 
debts.  Those  near  him,  occupying  desks  in 
one  of  the  apartments  occupied  in  conducting 
defendants'  business,  lo<^ed  upon  him  as  a 
partner  because  of  his  active  management 
and  control  of  the  business.  He  has  actively 
and  int^estedly  attended  to  the  business  of 
the  partnership.  He  has  drawn  amounts 
from  the  partnership  funds,  not  consistent 
with  his  statement  that  he  was  an  employe. 
His  signature  in  one  of  the  books  In  evl-, 
dence,  together  with  that  of  bis  brother  and 


copartner,  at  the  end  of  the  statements  of 
amount  received,  indicates,  not  a  receipt  for 
wages,  but  an  agreement  between  partners 
as  to  amounts  received  by  one  of  them  from 
the  partnership  funds. 

May  have  bem  TTnknown  as  a  Partner,  and 
Yet  Responsible. 

With  reference  to  the  knowledge  of  the 
creditors.  The  responsibility  of  a  partner 
may  exist,  though  It  was  not  known  by  the 
creditor  that  he  was  a  member  of  the  part- 
nership. Whenever  the  parties  intend  a  part- 
nership between  themselves,  they  are,  or  at 
least  may  be,  held  to  be  partners  as  to  third 
persons.  Story,  Partn.  par.  49.  The  exist- 
ence of  a  dormant  partner  may  be  unknown 
to  the  creditor,  and  yet  he  may  be  held  lia- 
ble to  the  extent  of  his  responsibility  as  a 
partner.  1  LIndl.  Partn.  p.  339.  The  secret 
partner  can  escape  liability  only  by  the  fail- 
ure of  the  creditors  to  discover  the  relation 
he  holds  to  the  business.  Chaffraix  v.  La- 
fitte,  30  La.  Ann.  631.  Commercial  partners 
are  bound  In  solido.  They  were  commercial 
partners,  and  bound  for  the  payment  of  the 
debt 

An  Answer  Involving  Issue  of  Facts  VfleA 
Too  Late  to  be  Considered. 

The  other  defendant,  the  executrix,  could 
not  be  heard  to  raise  an  issue  of  fact  after 
the  case  had  been  argued  and  submitted  tor 
decision.  The  question  of  Insanity  vel  non 
of  the  late  George  B.  Ittman  at  the  time 
the  debt  was  contracted  was  purely  one  of 
fact,  and.  If  the  executrix  desired  to  avail 
herself  of  that  defense.  It  should  have  been 
seasonably  presented.  But  she  contends  that 
the  record  In  the  Interdiction  proceeding.  In- 
troduced In  evidence  by  plaintiffs,  without 
limitation,  established  more  than  the  mere 
fact  of  interdiction  and  the  appointment  of 
a  curatm'.  This  manifestly  was  the  purpose 
of  plaintiffs  in  Introducing  this  record.  The 
omitted  limitation  of  the  effect  It  should 
have  is  seized  upon  by  the  defendant  as 
cause  sufficient  to  enable  her,  some  time 
after  argument,  to  plead  the  absolute  Inca- 
pacity of  the  defendant  at  the  date  the  pur- 
chases were  made.  We  are  compelled  to  de- 
cline all  consideration  of  the  exception  ten- 
dered. It  was  really  an  answer,  and  was 
not  filed  In  due  time.  Code  Pr.  arts.  419, 
420;  Boagnl  v.  Anderson,  32  La.  Ann.  920; 
Cohn  V.  Levy,  14  La.  Ann.  365;  GuUbean  T. 
Thibodeau,  30  La.  Ann.  1099. 

The  Plea  Is  Considered  Under  the  Goieral 
Issue. 

This  conclusion,  howevor,  does  not  exclude 
all  consideration  of  the  defense  presented. 
Had  the  plaintiffs,  while  proving  up  their 
daim  against  this  defendant,  proved  that 
he  was  notoriously  Insane,  the  executrix 
would  have  a  right,  under  her  plea,  originally 
interposed,  of  general  denial*  to  a  judgment 
of  nonsuit 
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The  Evidence  Does  Not  Prove  Insanity  at 
the  Time. 

There  Is  no  proof  of  record  that  he  was 
notoriously  insane  at  the  date  the  goods 
were  sold  to  the  defendant  firm.  He  became 
111  In  October,  1S92,  and  from  tbat  time  his 
family  serioukly  considered  his  mental  con- 
dition. It  was  only  a  short  time  prior  to  bis 
interdiction  that  bis  mental  condition  became 
generally  known. 

There  was  no  Notorious  Cause  for  Interdic- 
tion, nor  was  It  Proved  tbat  Plalntlfl 
Knew  of  Any  Aberration  of  Mind. 

It  is  annotmced  in  French  Jurisprudence 
that  acts  anterior  to  the  interdiction  may  be 
annulled  if  there  was  notorious  cause  for  in- 
terdiction at  their  date.  Cass  11,  March, 
1862  (section  63,  tit  136,  pp.  63-634).  Proof 
of  a  notorious  cause  for  Interdiction  must  be 
made  in  order  to  defeat  payment  of  goods 
purchased  at  their  value  In  due  course  of 
trade.  5  Laurent,  p.  376.  In  the  two  cases 
cited  by  counsel  for  defendant,— Fecel  v. 
Gulnault,  32  La.  Ann.  91,  and  Lagay  v.  Mar- 
Bton,  Id.  170,— the  Insanity  was  evident,  and 
the  causes  for  interdiction  well  known  to 
those  who  were  parties  to  the  contract  an- 
nulled. The  record  discloses  an  entirely  dif- 
ferent state  of  facts  in  the  case  at  bar.  The 
mental  condition  of  the  sadly  afflicted  man 
was,  so  far  as  appears  of  recced,  a  cause  of 
concern  and  sorrow  to  the  family,  becoming- 
ly nndivulged  until  secrecy  was  no  longer 
possible. 

Price  of  Goods  Not  Allowed,  Purchased  for 
Business  After  Creditor  is  Aware  of  In- 
sanity, and  Cause  for  Interdiction  Had 
Been  Well  Known. 

The  defendants,  in  argument,  urge  that 
plaintiffs  sued  on  the  notes  they  hold,  and 
not  on  their  account  The  fact  1b  that  they 
declare  on  their  account;  that  without  de- 
fense or  objection  on  that  score  they  proved 
the  correctness  of  the  account  and  used  the 
notes  in  corroboration  of  Its  correctness. 
Had  they  brought  action  on  the  notes,  they 
would  not  have  recovered,  for  the  drawer 
was  notoriously  Insane  on  the  1st  day  of 
June,  1893,  the  date  they  were  made.  The 
insanity  of  George  B.  Ittman  was  notorious 
on  the  1st  day  of  June,  1893,  and  the  fact 
known  to  the  plalntUTs  on  that  day.  The 
price  of  the  goods  sold  to  him  and  charged 
to  Ills  account  on  that  and  days  subsequent 
cannot,  under  the  law,  be  recovered,  and  to 
tbat  extent  the  Judgment  must  be  amended. 
In  so  far  as  he  (the  interdict)  is  concerned. 
It  Is  therefore  ordered,  adjudged,  and  de- 
creed that  the  Judgment  appealed  from  be 
amended  by  deducting  the  sum  of  $98.46 
from  the  amount  of  f2,246.71,  the  executrix 
was  condemned  to  pay,  and  that  In  all  other 
respects  it  be  afOrmed,  with  costs  of  appeal 
to  be  paid  by  the  plaintiiTs  and  appellees, 
and  those  of  the  lower  court  as  directed  In 
the  decree. 


(3S  Fla.  636) 
DANIEL  V.  TAYLOB  et  si. 

(Supreme  Court  of  Florida.     May  16,  1804.) 

Tax  Dbsd— Vauditt— AssEssiiBKT— Tax  Sals— 

NOTIOB — T1TI.E  ACQUIBED. 

1.  A  tax  deed  executed  by  the  cleric  of  the 
circuit  court,  he  signing  it  "Frank  Phillips, 
County  Clerk,"  and  tne  concluding  clause  of  u»e 
deed  describing  liim  as  county  clerk  of  the 
county,  and  the  deed  being  sealed  witb  the  seal 
of  the  circuit  court  of  the  county,  is  in  substan- 
tial compliance  with  the  requirements  of 
section  60  of  the  general  revenue  act  of  1874, 
c.  1976,  as  to  the  signing  and  sealing  of  tax 
deeds  bv  the  county  clerk. 

2.  An  assessment  of  land  under  the  general 
revenue  act  of  1874,  c.  1976,  as  unknown,  such 
land  being  occupied  at  the  time,  is  void.  Hie 
assessment  should  have  lieen  in  the  name  of 
the  owner  or  occupant. 

3.  The  record  in  the  clerk's  office  of  the  ad- 
vertisement of  a  sale  of  lands  for  taxes  under 
section  50  of  the  general  revenue  act  of  1874, 
c.  1976,  is  admissible  as  evidence  to  show  that 
land  claimed  under  a  tax  deed  as  sold  at  such 
sale  was  not  advertised,  when  the  land  is  not 
Included  in  such  record. 

4.  The  omission  to  advertise  land  for  sale 
for  taxes  as  required  by  statute  is  not  a  mere 
irregularity,  but  is  a  vital  defect;  and  the  valid- 
ity of  all  subsequent  proceedings  depends  upon 
at  least  a  substantial  compliance  with  such 
statutory  requirement. 

5.  The  prima  fade  evidence  of  regularity  of 
proceedings  as  to  the  assessment  and  the  ad- 
vertisement or  notice  of  sale  which  a  tax  deed 
is  made  by  section  60  of  the  tax  act  of  1874  is 
overcome  by  a  tax  roll  showing  a  void  assess- 
ment of  the  land,  and  a  record,  made  under  sec- 
tion 50,  of  the  advertisement  of  lands  to  be 
sold  on  the  day  on  which  the  land  is  stated  in 
the  deed  to  have  tieen  sold,  which  does  not  in- 
clude the  land  descritied  in  the  deed. 

6.  A  tax  sale  took  place  February  4,  1878, 
on  a  tax  assessment  of  1877,  under  the  revenue 
act  of  1874,  which  assessment  was  void  because 
not  made  in  the  name  of  the  owner  or  occupant 
of  the  land,  and  the  tax  deed  was  executed 
March  8,  1879,  and  recorded  on  March  12,  1884. 
The  party  owning  the  land  from  1862  to  her 
death  died  in  December,  1884,  in  poasession  of 
the  land.  The  tax  purchaser,  R.,  was  never  in 
possession.  M.  bought  the  land,  and  obtained 
sheriff's  deed  thereto,  on  August  4,  1884,  under 
execution  sale  on  judgments  rendered  July  8, 
1883,  against  R.  M.  did  not  have  possession 
during  the  life  of  the  owner.  During  such  last 
illness,  K.,  a  son  and  heir  of  the  owner,  told 
M.  that  his  tax  title  was  good,  and  agreed  to 
rent  the  land  from  M.  After  the  owners  death, 
K.  continued  to  live  on  the  land,  and  remained 
in  possession  until  the  fall  of  1886,  having 
rented  the  land  from  M.  in  January,  1885,  after 
the  owner's  death,  at  which  time  also  M. 
agreed  by  bond  for  title  to  sell  K.  the  land  for 

r9,  payable  in  November,  1885.  On  March 
1885,  C.  G.  C.  obtained  judgment  against  K., 
and  on  June  4,  1888,  the  land  was  sold,  as 
K.'8  property,  nnder  execution  issued  on  such 
judgment,  to  D.  In  November,  1885,  M. 
conveyed  the  land  to  the  wife  of  K.,  and  the 
only  natural  conclusion  justified  by  the  evi- 
dence was  that  the  purpose  of  the  conveyance 
to  the  wife  was  to  defeat  K.'8  creditors.  Hdd, 
(a)  that  the  tax  sale  conveyed  no  title  to  R., 
and  the  sale  of  the  land  as  the  property  of  R. 
no  title  to  M.;  (b)  that  the  title  of  D.  was  su- 
perior to  that  of  Mrs.  K. 

(Syllabus  by  the  Court) 

Appeal  from  drcnlt  court,  Jackson  connty; 
James  F.  McOIellan,  Judge. 
BJectment  by  W.  J.  Daniels  aealnst  James 
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R.  Taylor  and  others.  Judgment  for  defend- 
ants, and  plaintiff  appeals.     Reversed. 

X^is  Is  an  action  of  ejectment  instituted  by 
the  appellant  against  the  appellees,  James 
R.  Taylor,  Cofleld  B.  King,  and  his  wife, 
Mary  King,  February  2,  1889,  to  recover  pos- 
session of  the  S.  W.  ^  of  the  N.  W.  %  of  sec- 
tion 4,  township  4,  range  11,  N.  and  W.,  sit- 
uate In  Jackson  county,  and  containing  about 
40  acres. 

The  plaintiff,  to  maintain  his  case,  proved 
title  from  the  United  States,  by  patent  and 
mesne  conveyances,  in  Louisa  C.  King,  wife 
of  Henry  C.  King,  on  January  2,  1862;  and 
that  on  March  2,  1885,  the  Chesapeake 
Guano  Company  recovered  judgment  In  Jack- 
son circuit  court  against  Cofleld  B.  King  for 
1118.40  and  costs,  in  an  action  In  which  the 
praecipe  was  filed  January  12,  1885,  and  the 
writ  is  dated  the  same  day,  and  served  on 
the  23d  of  the  same  month;  and  that  on 
June  4,  1888,  the  land  in  "controversy  was 
sold  to  plaintiff  under  an  execution  Issued 
on  such  judgment,  levied  upon  the  land  In 
dispute  as  the  property  of  Cofleld  B.  King, 
and  was  conveyed  by  the  sheriff  to  such  pur- 
chaser on  the  same  day.  One  Thomas  O. 
Dickson  testified,  on  November  18,  1889,  In 
behalf  of  plaintiff,  that  he  was  familiar  with 
the  land  and  Mrs.  L.  C.  King;  that  she  died 
In  January,  1885,  leaving  surviving  her  a  son, 
Cofleld  B.  King,  ajii  a  daughter;  Lizzie,  wit- 
ness' wife,  and  her  husband,  J.  B.  Gilbert, 
she  having  married  again;  that  she  (Mrs. 
Gilbert)  was  living  on  these  lands  at  the  time 
of  her  death,  and  afterwards  her  son,  Cofleld 
B.  King,  continued  to  live  upon  and  cultivate 
the  same,  and  was  In  possession  thereof  dur- 
ing the  year  1885,  and  In  1886,  until  the  faU 
of  the  year,  when  he  moved  from  the  place, 
some  miles  away.  On  cross-examination  he 
stated  that  C.  B.  King  rented  the  land  in 
controversy  from  A.  McNealy  In  1885;  that 
on  the  division  of  the  estate  of  Mrs.  Gilbert 
witness  and  J.  B.  Gilbert  gave  to  C.  B.  King 
a  mule  for  his  Interest  In  the  estate,  and  wit- 
ness, for  his  wife,  and  Gilbert,  took  one  40 
each  of  the  land.  King  taldng  a  mule;  that 
they  knew  at  that  time  that  McNealy  claim- 
ed the  land  In  question  by  purchase,  and 
that  King  said  he  could  buy  It  from  Mc- 
Nealy. Here  there  was  read  in  evidence  an 
instrument  under  seal,  executed  by  J.  B.  Gil- 
bert, C.  B.  King,  and  Mary  F.  King,  dated 
December  26,  1885,  which  purports  to  relin- 
quish unto  T.  G.  and  Lizzie  Dickson  all  their 
right,  title,  and  claim  of  the  former  parties, 
they  "being  heirs  of  said  estate,"  In  the  south- 
east quarter  of  the  northwest  quarter  of  the 
above-stated  section  of  land,  belonging  to  the 
estate  of  Mrs.  L.  C.  Gilbert,  deceased. 

Here  the  plaintiff  rested,  and  the  defend- 
ants offered  In  evidence  a  certain  tax  deed 
from  the  state,  purporting  to  convey  the  land 
to  one  J.  N.  Richardson,  and  bearing  date 
March  8,  1879,  and  reciting  that  J.  W.  Cal- 
loway, collector  of  revenue  of  the  county  of 
Jackson,  aoHA  the  land  at  public  auction  on 


February  4,  1878,  at  Marianna,  In  said  coun- 
ty, for  the  nonpayment  of  taxes  assessed  and 
levied  thereon  for  the  year  1877,  and  remain- 
ing unpaid  on  the  day  of  sale,  together  with 
the  costs  and  charges,  to  J.  N.  Richardson, 
for  the  sum  of  $6.66,  which  sum  Blchards<m 
had  paid.  The  deed  Is  signed  "Frank  Phil- 
lips, County  Clerk,"  and  purports,  to  have 
been  executed  in  the  presence  of  two  sub- 
scribing witnesses,  and  is  sealed  with  the 
seal  of  the  circuit  court  of  that  county.  The 
concluding  clause  of  the  deed  also  describes 
the  named  ofBcer  executing  it  as  "county 
clerk  of  Jackson  county,"  and  states  that  he 
has  subscribed  his  "name  ofBclally,  and  affix- 
ed the  seal  of  the  county  court  of  the  said 
county  of  Jackson,  at  MnrlanTin.,  In  said  coun- 
ty of  Jackson."  The  deed  was  filed  for  rec- 
ord March  11,  1884,  and  recorded  the  next 
day,  proof  of  its  execution  having  been  made 
before  the  clerk  on  the  former  day  by  one  of 
the  subscribing,  witnesses.  His  affidavit 
states  that  he  "saw  Frank  Phillips,  clerk  of 
the  circuit  court,  sign  and  seal  the  foregoing, 
and  for  the  uses  and  purposes  therein  ex- 
pressied,  and  that  he  and  Samuel  J.  Erwln 
signed  the  same  as  witnesses."  To  the  ad- 
mission of  this  deed  the  plaintiff  objected,  be- 
cause It  was  not  executed  under  the  seal  of 
the  county  court,  as  required  by  law,  but  un- 
der the  seal  of  the  circuit  court;  and,  second, 
because  It  appeared  by  the  affidavit  proving 
it  for  record  that  It  was  executed  by  the 
clerk  of  the  circuit  court;  and  because  it 
was  never  legally  executed.  The  objections 
were  overruled,  and  due  exception  taken,  and 
the  deed  read  in  evidence. 

The  blU  of  exceptions  then  states  that  the 
defendants  read  In  evidence  judgments  from 
the  circuit  court  of  Jackson  county,  Ela., 
against  James  N.  Richardson,— one  in  favor 
of  Richardson,  Mason  &  Co.,  one  in  favor  of 
J.  A.  Lewis  &  Co.,  one  in  favor  of  Goodall, 
McLester  &  Co.,  one  in  favor  of  Brown  & 
Farrell,  and  one  In  favor  of  A.  Mohr,  agoit. 
These  judgments  appear  to  have  been  t&i- 
dered  July  2,  1883,  and  provide  for  a  stay  of 
execution  until  November  1st  following.  De- 
fendants then  offered  in  evidence  certain  fl. 
faa.,  dated  the  day  last  mentioned.  In  favor 
of  J.  A.  Lewis  &  Co.,  Brown  &  Farrell,  Good- 
all,  McLester  &  Co.,  A.  Mohr,  agent,  and  Me- 
Kenzie  &  Co.,  respectively.  On  each  of  these 
executions  there  is  Indorsed  a  levy  by  the 
sheriff  on  the  land  In  controversy  as  the  prop- 
erty of  Richardson,  and  a  transfer  of  the 
writ  to  Adam  McNealy  with  power  to  col- 
lect the  same;  the  transfer  of  the  Lewis  & 
Co.  execution  bearing  date  January  16,  1884. 
that  of  Brown  &  Farrell,  November  26,  1883, 
that  of  A.  Mohr,  agent,  December  13,  1883, 
that  of  McKenzie  &  Co.,  January  16,  1884, 
and  that  of  Goodall,  McLester  &  Co.  the  same 
day.  The  admission  of  these  writs  of  fi.  fas. 
In  evidence  was  objected  to,  because  they 
"showed  only  a  levy  upon  the  lands  contained 
in  the  sheriff's  indorsement,  and  did  not,  by 
said  return,  show  a  sale,  and  a  purchase  by 


Digitized  by 


Google 


FUu) 


DANIEL  V.  TAYLOB. 


815 


Adam  McNealy."  The  objection  was  oTer- 
ruled,  and  the  executions  read  In  evidence,  an 
exception  being  noted. 

The  defoidants  then  offered  in  evidence  an 
iDstnunent  purporting  to  be  a  deed  from 
Andrew  Scott,  sheriff  of  Jackson  county, 
dated  August  4,  1884,  conyeylng  to  Adam 
McNealy  the  above  and  other  lands  levied  on 
"by  virtue  of  the  following  execntions  issued 
from  the  circuit  court  'of  Jadcson  county, 
Florida,  against  James  N.  Richardson,  to  wit, 
one  in  favor  of  Richardson,  Mason  &.  Co., 
one  in  favor  of  J.  A  Lewis  &  Co.,  one  io  fa- 
v(h:  of  Groodall,  McLestv  &  Co.,  one. in  favor 
of  McKenzie  &  Co.,  one  in  favor  of  Brown 
&  F'arr^,  and  one  in  favor  of  A  Motir,  agent; 
such  deed  also  reciting  the  advertisement  of 
the  property,  and  Its  sale  on  August  4,  1884, 
at  public  outcry,  to  HcNealy.  Plaintiff  ol>- 
Jected  to  the  admission  of  tUs  instrument, 
because  it  did  not  id^itify  the  executions 
and  Judgments  read  In  evidence,  nor  show 
the  date,  amount,  and  "from  wliat  court  the 
Judgments  supporting  the  executions  men- 
tioned in  the  deed  were  issued."  The  objec- 
tions were  overruled,  and  the  deed  admit- 
ted, exception  being  duly  taken  and  noted. 

Defendants  then  offered  a  deed  from  Adam 
McNealy  and  wife,  conveying  the  land  in  dis- 
pute to  Mary  F.  King,  the  same  bearing  date 
NovemI>er  30,  1885,  and  recorded  November 
6.  1888.  The  admission  of  this  deed  was 
objected  to  on  the  ground  that,  "though  ex- 
ecuted in  1885,  It  was  never  recorded  until 
November,  1889,  and  consequently  was  never 
brought  to  the  Imowledge  of  the  plaintiff  un- 
til after  suit  brought"  The  objection  was 
overruled,  and  the  deed  reed  to  the  jury, 
and  exception  was  duly  taken  and  noted. 

Here  the  testimony  referred  to  In  the  opin- 
ion was  adduced,  and  then  the  plaintiff  placed 
In  evidence  the  Jackson  county  tax  roll  of 
1877.  On  page  118  of  this  r<dl  the  last  name 
under  the  bead  "Names  of  Taxpay»s"  la 
tliat  of  James  Yates.  The  Intervening  page 
to  page  119  is  blank.  Page  120  has  on  its 
first  line,  under  the  head  "Names  of  Taxpay- 
ers," the  word  "Unknown."  Opposite  this 
word,  on  the  same  line,  and  on  aU  subsequent 
lines,  under  the  heading  "Description  of 
land,"  are  descriptions  of  land  by  section 
and  parts  of  section,  townsliip,  and  range, 
down  to  the  tliird  line  of  page  127,  on  which 
tliere  seems  to  have  been  originally  the  fol- 
lowing entry:  "N,  W.  %  of  N.  W.  %,  S.  ^ 
of  N.  W.  %,  section  4,  T.  4,  E.  11,  120  acres." 
As  the  book  now  stands,  a  line  is  drawn 
tlirough  the  letters  and  figures  "N.  W.  %  of 
N.  W.  %,"  and  through  "S.  %,"  and  "a  W.  %" 
Is  written  above  the  stated  "S.  %." 

The  plaintiff  Introduced  also  the  advertise- 
ment of  the  collector  of  sale  of  lands  in  Jack- 
son county  for  taxes  of  1877  on  February  4, 
1^78,  recorded  January  31,  1878,  in  Book  H, 
Record  of  Deeds  of  said  county.  The  only 
part  of  section  4,  township  4,  range  11,  ap- 
pearing In  this  advertisement.  Is  the  S.  W.  )4 
of  the  S.  W.  ^ 


Hereupon  the  plaintiff  moved  to  strike 
from  the  evidence  the  stated  tax  deed,  for 
the  reason  that  it  was  null  and  void,  and  con- 
veyed no  title,  because  the  evidence  in  re- 
buttal established  that  the  tax  sale  was  a 
nullity;  the  land  was  never  legally  assessed, 
nor  legally  advertised  and  sold;  that  the 
notice  of  sale  and  proof  of  advertisement 
showed  the  sale  to  be  a  nullity;  and  because 
the  deed  had  never  been  properly  and  legally 
recorded.  The  motion  was  d«Ued,  and  plain- 
tiff excepted. 

Francis  B.  Carter,  for  appellant  W.  O. 
Butler,  for  appellees. 

RANEY,  C.  J.  (after  stating  the  facts). 
The  first  and  seventh  assignments  of  error, 
and  those  Involving  instructions  given  the 
jury  and  instructions  asked  but  refused,  will 
be  considered  together.  The  first  and  sev- 
enth assignments  are  as  follows:  "(1)  That 
the  court  erred  in  permitting  the  tax  deed  to 
J.  N.  Richardson  to  be  read  in  evidence  over 
plaintiff's  objection."  "(7)  That  the  court 
erred  in  refusing  plaintiff's  motion  to  strilw 
this  deed  from  the  evidence."  The  instruc- 
tions referred  to  need  not  be  set  out 

The  objections  urged  in  the  trial  court  tra- 
der the  first  assignment  were:  First,  that 
the  deed  was  not  executed  unda:  the  seal  of 
the  county  court,  but  under  dbiat  of  the  cir- 
cifit  court;  second,  because  it  appeared  by 
the  affidavit  proving  it  for  record  that  It  was 
executed  by  the  clerk  of  the  circuit  court; 
and,  third,  because  it  was  never  legally  exe- 
cuted. The  motion  referred  to  in  the  seventh 
assignment  was  after  the  Introduction  by 
the  plaintiff  of  bis  evidence  in  rebuttal,  in- 
cluding the  Jackson  county  tax  roll  of  1877, 
and  the  advertisement  of  tax  sales  made  Feb- 
ruary 4,  1878,  of  which  roll  and  advwtiRA- 
ment  there  is  an  explanation  in  the  statement 
preceding  this  opinion.  The  grounds  of  this 
motion  were  that  the  deed  was  null  and  void, 
and  conveyed  no  title;  the  land  was  never 
legally  assessed,  nor  legally  advertised  and 
sold;  that  the  notice  of  sale  and  proof  of  ad- 
vertisement showed  the  sale  to  be  a  nuUity; 
and  that  the  deed  had  never  been  properly 
recorded. 

It  is  Unnecessary  to  review  what  lias  been 
heretofore  said  by  this  court  as  to  the  clerk 
of  the  circuit  court  t>elng  the  county  clerk, 
within  the  meaning  of  the  latter  expression, 
as  used  in  the  revenue  laws  passed  under  the 
constitution  of  J.868,  which  constitution  (sec- 
tion 19  of  article  6)  provided  for  a  "clerk  of 
the  circuit  court  who  ehall  also  be  clerk  of 
the  county  court"  Sams  v.  King,  18  Fla. 
557;  Stockton  v.  PoweU,  29  Fla.  1,  10  South. 
688;  Brown  v.  Castellaw,  33  Fla.  204,  14 
South.  822.  In  our  judgment,  the  cases  just 
named  are  conclusive  of  the  objection  made 
to  the  introduction  of  the  deed.  In  Sams  v. 
King  the  tax  deed  was  executed  und»  the 
general  revenue  law  of  1874— the  statute  now 
under  consideration— by  the  clerk  of  the  cir- 
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colt  cotirt,  he  describing  bimself  as  such,  and 
affixing  the  circuit  court  seal;  and  the  objec- 
tion urged  to  the  deed  covered  both  the  use 
of  that  seal  and  the  officer's  acting  and  sign- 
ing as  such  cleric,  the  contention  urged  here 
being,  as  shown  by  the  files,  that  the  law  re- 
quired the  use  of  the  seal  of  the  county  court, 
and  that  he  should  have  acted  and  signed  as 
derk  of  the  latter  court  But  the  deed  was 
held  valid,  and  our  understanding  of  the  ae- 
clsion  is  that  it  was  Intended  to  cover  the  en- 
tire objection,  and  hold  the  deed  valid 
against  It,  and  as  the  exclusive  official  act  of 
the  clerk  of  the  circuit  court.  The  fact  that 
the  clerk,  in  executing  the  deed  now  before 
us,  has  described  himself  as  "county  clerk," 
and  has.  In  the  concluding  clause,  defined  the 
seal  used  as  that  of  the  "county  court,"  when 
he  has  used  the  seal  of  the  circuit  court,  are 
immaterial  irregularities;  and  the  deed  must 
be  held  a  substantial  compliance  with  the 
provisions  of  section  60  of  the  general  reve- 
nae  act  of  1874,  c.  1976,  notwithstanding 
what  is  said  there  as  to  the  county  clerk  and 
the  seal  of  the  county  court  The  expres- 
sion "coimty  clerk,"  as  used  in  the  statute, 
or  in  any  official  act  under  It,  must  be  held 
to  mean  the  same  as  clerk  of  the  circuit 
court;  and  the  use  of  the  seal  of  the  circuit 
court  cannot  be  regarded  otherwise  than  as  a 
substantial  compliance  with  the  prescribed 
form  of  deed  without  disturbing  a  rule  of 
property. 

As  tb  the  motion  to  strike  the  tax  deed 
from  the  evidence,  it  is  urged  in  behalf  of  the 
appellant,  the  movant,  that  the  assessment 
was  void.  The  effect  of  the  tax  roll  Is  to 
show  that  the  land  was  assessed  as  "un- 
known." The  revenue  statute  referred  to 
provides:  "All  lands  shall  be  assessed  in  the 
county  *  *  *  in  which  the  same  shall  be, 
and  every  person  shall  be  assessed  in  the 

•  •  •  oonnty  •  •  •  in  which  he  resides 
yrhea  the  assessment  is  made,  for  all  lands 
then   owned  by   him   within   such    county 

*  *  *;  bnt  lands  owned  by  one  person  and 
occupied  by  another  may  be  assessed  In  the 
name  of  the  owner  or  occupant  and  lands 
not  occupied  or  cultivated  may  be  assessed 
as  non-residoit"  Section  6.  "Unoccupied 
lands,  If  the  owner  is  unknown,  may  be  as- 
sessed as  such  without  inserting  the  name 
of  any  person."  Section  7.  The  owner- 
ship of  the  land  during  the  year  1877  was  in 
Mrs.  Louisa  C.  King,  and  J.  M.  Barnes  occu- 
pied It;  and,  this  being  so,  the  assessment 
should  have  been  made  in  the-  name  of  either 
such  owner  or  such  occupant  The  assess- 
ment was  illegal  and  void.  Ii'Bngle  v.  Ball- 
road  Co.,  21  Fla.  353;  L'Engle  v.  Wilson,  Id. 
461;  Brown  v.  Gastellaw,  33  Fla.  — ,  14 
South.  822. 

The  second  ground  of  this  motion  is  found- 
ed on  the  record  of  the  advertisement  made 
by  the  collector  of  lands  for  sale  for  taxe& 
The  fiftieth  section  of  the  statute  (diapter 
1976),  after  providing  for  the  sale  of  land  for 
taxes,  and  for  the  publication  of  a  notice  of 


sale,  and  the  form  of  such  notice,  enacts  that 
the  publish»«,  proprietors,  or  foreman  of 
any  newspap^  publishing  any  such  notice 
shall  forward  a  copy  of  each  number  of  his 
paper  containing  such  notice  to  the  collector 
of  revenue  and  clerk  of  the  county  by  mall, 
and  shall  make  an  affidavit  setting  forth  a 
copy  of  such  notice,  with  the  date  of  the 
first  publication  thereof,  and  the  numb«^  of 
insertions,  sworn  to'  and  subscribed  before 
some  officer  authorized  to  administer  oaths 
in  the  county  in  which  said  newspaper  is 
published,  and  shall  send  such  affidavit  to 
the  county  clerk  of  the  coimty  where  such 
land  is  situated,  who  shall  record  the  same 
among  the  records  of  his  office,  and,  after 
such  recording,  deliver  It  to  the  collector  of 
revenue.  There  was  no  objection  to  the  ad- 
mission of  the  record  referred,  to,  nor  do  we 
perceive  any  defects  that  are  fatal  to  its  use 
for  the  purpose  of  the  plaintiff,  which  pur- 
pose was  to  show  that  the  land  in  contro- 
versy was  never  advertised  for  sale.  This 
land  does  not  appear  in  such  record  of  the 
advertisement,  and  we  think  it  was  legal  evi- 
dence that  the  land  was  never  advertised  for 
sale.  The  statutory  requirement  (section  50, 
supra)  was  that  the  advertisement  should  be 
published  in  the  manner  provided  by  law  for 
legal  advertisements,  and  shall  be  published 
once  in  each  week  for  four  successive  weeks. 
'The  manner  provided  by  law  for  legal  ad- 
vertisements" includes  publication  in  a  news- 
paper published  in  the  county.  HcClel.  Dig. 
p.  102,  §1;  Id.  p.  622,  g  11.  The  omission  of 
notice  of  the  sale  is  not  a  mere  irregularity, 
but  a  fatal  defect  the  validity  of  all  subse- 
quent proceedings  depending  upon  a  substan- 
tial compliance  with  the  law  in  this  regard; 
abd  the  provision  of  law  as  to  It  must  be 
complied  with  at  least  substantially,  If  not 
strictly.  Black,  Tax  Tit  (1st  Ed.)  S  78;  Id. 
(2d  Bd.)  §§  206,  210;  Blackw.  Tax  Tit  (5th 
Ed.)  M  896-^88,  418;  Cooley,  Tax'n,  pp.  482- 
487.  The  notice  required  by  law  is  jurisdic- 
tional. This,  says  the  last  author  cited,  Is 
one  of  the  most  important  of  all  the  safe- 
guards which  have  been  deemed  necessary  to 
protect  the  Interests  of  parties  taxed,  and 
nothing  can  be  a  substitute  for  It,  or  excuse 
the  failure  to  give  it;  and,  being  a  pr«equl- 
slte  to  the  officer's  authorl^,  the  fact  that  in 
the  particular  case  it  can  be  shown  that  the 
party  concerned  was  fully  aware  of  the  pro- 
ceedings will  be  of  no  avail  In  supporting 
them;  and  mere  informalities  or  unimpor- 
tant variances  In  an  attempt  to  comply  with 
the  law  may  not  be  fatal,  but  variance  in 
substance  cannot  be  overlooked.  In  Scale* 
v.  Alvis,  12  Ala.  617,  it  was  held,  even,  that 
consent  of  the  landowner  to  a  defective  pub- 
lication of  notice  would  not  bind  him,  as  he 
could  not  in  that  manner  confer  authority 
upon  the  officer  of  fhs  law;  nor  could  he 
pass  title  to  his  freehold  by  a  mere  waivers 
Blackw.  Tax'n,  (  461. 

The  prima  facie  evidence  of  regularity  of 
proceedings  as  to  the  assessment  and  the  ad- 
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vertlsement  or  notice  of  sale  tinder  which 
the  deed  Is  made  by  section  60  of  the  tax  act 
of  1874  (Sams  v.  King,  supra)  Is  overcome 
by  the  above  tax  roll  and  record  of  the  ad- 
vertisement or  notice;  but  It  Is  contended 
that  appellant  is  precluded  from  setting  up 
any  such  defects  by  the  provisions  of  the 
sixty-third  section,  which  enacts  that  no  suit 
or  proceeding  shall  be  commenced  by  a  for- 
ma: owner  or  claimant,  his  heirs  or  assigns, 
or  his  or  their  legal  representattves,  to  set 
aside  any  deed  made  in  pursuance  of  any 
sale  of  lands  for  taxes,  or  against  the  grantee 
In  such  deed,  his  heirs  or  assigns  or  legal 
representatives,  to  recover  the  possession  of 
such  lands,  imless  such  suit  or  proceeding  be 
commenced  within  one  year  after  the  record- 
ing of  such  deed  In  the  county  where  the 
lands  lie,  except  upon  the  groimds  that  the 
said  lands  w«e  not  subject  to  taxation,  or 
that  the  taxes  were  paid  or  tendved,  to- 
gether with  the  expenses  chargeable  thareon 
before  sale;  and  the  recor(^ing  of  such  deed 
shall  be  deemed  such  ass^tion  of  title  or 
such  entry  into  possession  by  the  grantee, 
his  heirs  or  assigns,  as  to  authorize  such  suit 
or  proceedings  against  him  or  them  as  for  an 
actual  entry.  There  was  a  saving  clause  In 
favor  of  persons  of  unsound  mind,  under 
guardianship,  or  Imprisoned,  of  one  year 
afto-  the  disability  shall  cease. 

It  was  said  of  this  section  in  Bank  v.  Brlt- 
taln,  20  Fla.  507,  513,  S15,  that  It  did  not  con- 
template that  the  recording  of  the  deed 
should  be  held  equivalent  to  an  actual  entry, 
and  that  the  section  could  be  made  appli- 
cable only  to  a  case  where  the  former  owner 
is  proceeding  to  set  aside  the  deed,  or  to  re- 
cover the  land  from  the  tax  purchaser,  his 
heirs  or  assigns.  The  act  of  1883  (chapter 
S413,  S  61)  Miacted  tbat  no  suit  or  proceed- 
ing should  be  commenced  by  the  former 
owner  or  claimant,  his  heirs  or  assigns,  or 
his  or  their  representatives,  to  set  aside  any 
deed  made  In  pursuance  of  any  sale  for 
taxes,  or  against  the  grantee  In  such  deed, 
his  heirs  or  assigns,  or  legal  representatives, 
to  recover  the  possession  of  such  lands,  un- 
less snch  suit  or  proceeding  be  commenced 
within  three  years  after  the  recording  of 
such  deed  in  the  county  where  the  iands  lie; 
and  it  was  held  in  Graham  v.  Mortgage  CSo., 
33  Fla.  856,  14  South.  706,  that  the  statute 
did  not  of  itself  vest  such  possession  of  the 
lands  In  the  grantee  named  in  the  tax  deed 
as  to  anfhorlze  the  former  owner  to  sue  for 
a  recovery  of  the  same  at  law,  and  to  defeat 
his  remedy  In  equity  to  remove  the  tax  deed 
as  a  cloud  when  it  was  such. 

In  the  case  before  us  the  tax  sale  took 
place  February  4,  1878,  on  a  tax  assessment 
of  1877,  and  the  tax  deed  to  Richardson  was 
executed  March  8,  1879,  and  filed  for  record 
on  the  11th,  and  recorded  on  the  12th,  of 
March,  1884.  Mrs.  King,  who  at  her  death 
was  Mrs.  Gilbert,  was  the  owner  of  the  land 
from  1862  until  her  death,  which  was  In  the 
latter  part  of  December,  1884,  or  In  January, 


1885,  and  she  was  living  on  It  when  she  died; 
and,  though  she  had  not  been  living  there 
long  then,  the  testimony  is  that  she  had  been 
controlling  the  rents  for  several  years  priw 
to  her  death.  A  proper  Inference  to  be  drawn 
from  the  evidence  is  that  Richardson  was 
never  In  possession  of  the  land,  though  he 
may  have  paid  some  tax  on  it  McNealy 
claims  to  have  bought  under  an  execution 
sale  made  August  4,  1884,  under  judgments 
rendered  against  Richardson  July  S,  1883,  the 
former  of  these  dates  being  also  the  date  of 
the  sheriff's  deed  to  McNealy.  McNealy  had 
no  i>o8se8Slon  during  the  life  of  Mrs.  King. 
The  statement  of  Gofleld  B.  King  to  McNealy 
as  to  the  tatter's  title  "by  tax  deed"  being 
good,  and  his  agreeing  to  rent  the  place, 
made  In  the  last  Illness  of  Mrs.  King,  had  no 
effect  as  against  her.  McNealy  says  he  did 
not  tell  Mrs.  King  that  he  had  the  tax  deed. 

Under  the  circumstances  detailed  above, 
our  opinion  is  that  the  tax  sale  conveyed  no 
title  to  Richardson,  nor  the  execution  sale 
any  to  McNealy.  Neither  had  any  effect  up- 
on Mrs.  King's  title,  and  at  her  death  the 
title  was  in  her,  and  it  descended  to  her 
three  heirs,  who  were  the  defendant  Cofleld 
B.  King,  her  son,  and  the  daughter  and  the 
surviving  husband, '  Gilbert  If  we  concede, 
for  the  purposes  of  this  case,  that  Mrs. 
King  was  barred  of  any  relief  In  equity 
against  the  illegal  tax  deed  as  a  cloud  upon 
her  title,  such  title  was  nevertheless  of  no 
effect  against  her  title  or  possession,  and  it 
Is  no  basis  for  any  dalm  in  favor  of  Rich- 
ardson or  McNeai^.  Neither  of  these  two 
parties  had  any  title  to  the  land  when  Mrs. 
King  died,  and,  unless  there  are  other  cir- 
cumstances In  the  record  to  change  the  re- 
sult, the  legal  title.  In  so  far  as  It  descended 
to  Oofleld  B.  King,  became  subject  to  the 
lien  of  the  judgment  of  March  2,  1885, 
against  him  and  in  favor  of  the  Chesapeake 
Guano  Company. 

The  testimony  to  be  noticed  as  capable  of 
having  the  effect  suggested  Is  as  follows: 
Dickson,  a  witness  for  plaintiff,  says  that 
after  the  death  of  Mrs.  King,  who  was  then 
in  possession,  the  defendant  Cofleld  B.  King 
continued  to  live  upon  the  land,  and  cultivate 
the  same,  and  was  In  possession  during  the 
year  1885,  and  untU  the  fall  of  1886,  when 
he  moved  some  miles  away;  and  that  King 
rented  from  McNealy  In  1885.  McNealy  says 
that  In  January,  1885,  after  Mrs.  King's 
death.  King  rented  the  land  from  him,  and 
agreed  to  pay  $16  rent  for  1885.  That  wit- 
ness was  acquainted  with  the  land,  and  it 
was  worth  ?20  to  $25  per  year  rental.  He 
thought  the  latter  a  fair  rental  value.  That 
he  acknowledged  bis  title  to  be  a  good  one, 
and  rented  the  land  from  him.  That  King 
was  unmarried  at  this  time,  but  said  he  ex- 
pected to  marry  soon.  That  at  this  time 
witness  agreed  to  sell  King  the  land  for  $40, 
payable  in  the  fall  of  1885.  Gave  him  a 
bond  for  title,  and  In  November,  1885,  made 
the  deed  to  bis  wife,  Maty  F.  King,  and  took 
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up  the  bond.  This  deed  bears  date  Norem- 
l>er  30,  1885,  but  was  never  recorded  till  No- 
vembffl'  6,  1888,  or  a  few  days  before  tbe 
trial,  and  nine  months  after  the  institution 
of  tbis  suit.  King  told  witness  when  he  took 
the  bond  that  he  expected  to  many,  and 
would  want  the  deed  in  his  wife's  name. 
His  wife  paid  the'  money  herself,  and  at  tbe 
same  time  paid  the  rental  for  1885,  King  be- 
ing not  "right  present,  •  •  •  but  near  by, 
—somewhere  around  the  house."  Another 
witness  said  $25  was  a  fair  rental,  and  that 
there  was  a  dwelling  on  the  land  in  1885, 
and  that  the  fences  ware  In  better  repair 
ttian  when  he  was  testifying.  J.  B.  Taylor 
testified  that  in  the  fall  of  1885  GUbert  came 
to  him  to  borrow  some  money  for  Mary  F. 
King,  saying  she  wanted  to  borrow  it,  and 
that  he  (Taylor)  loaned  him  $o6  for  her,  and 
took  security  for  it  on  a  inule.  It  was  the 
mule  referred  to  hereafter.  Gilbert  says  be 
was  requested  by  her  to  borrow  it  It  also 
appears  that  In  1885  there  was  a  voluntary 
division  of  tbe  estate  of  Mrs.  Louisa  C.  King 
(Gilbert)  between  Gilbert  and  the  daughter, 
Mrs.  Dlclcaon,  and  the  defendant  C.  B.  King, 
in  which  division  the  husl>and  and  the  daugh- 
ter each  took  a  40  of  land,  and  King  to<^  a 
mule.  Gilbert,  the  husband,  states  they  knew 
at  that  time  that  McNealy  claimed  the  land 
in  question  by  purchase,  and  that  King  said 
he  could  buy  It  from  McNealy.  An  instru- 
ment executed  on  this  division  by  Gilbert 
and  King  and  wife,  and  relinquishing  to 
Mrs.  Dickson,  the  daughter,  tbe  interest  of 
the  former  parties  as  heirs  of  the  mother, 
Mrs.  Louisa  C.  King,  to  tbe  S.  E.  %  of 
the  N.  W.  \i  of  tbe  same  section  of  land, 
bears  date  December  26,  1885.  Gilbert  says 
the  division  was  in  1885,  and,  he  thonght,  in 
tbe  fall;  tbat  Mrs.  Dickson  and  King  ece- 
cuted  a  paper  to  witness,  showing  the  40 
he  took;  and  he  and  King  executed  one  to 
Mrs.  Dickson,  showing  the  40  she  took.  B. 
S.  Liddon,  who  was  one  of  the  attorneys  of 
tbe  Chesapeake  Guano  Company,  says  they 
dunned  King  repeatedly,  and  tlireatened  suit 
against  him,  and,  after  Judgment  was  ob- 
tained against  him.  King  offered  to  sell  them 
the  land,  but  would  never  do  so,  and  they 
advertised  it  for  sale  under  execution;  and 
not  long  before  the  sale  day  he  married,  and 
presented  his  claim  to  an  exemption  of  tbe 
land,  and  for  this  reason  they  did  not  selL 
That  before  they  advertised  tbe  land  for 
sale.  King  toiA  them  that  McNealy  was 
claiming  a  tax  title  on  tbe  land,  and  had 
tiireatened  to  sue  him  unless  be  would  pay 
rent;  and  witness  told  him  the  tax  deed  was 
void,  and  that  they  would  buy  the  place  on 
the  debt.  That  King  claimed  the  land  at 
that  time,  and  took  his  exemption  on  it  when 
they  offered  to  sell  it. 

It  is  entirely  dear,  If  Mrs.  Mary  F.  King, 
wife  of  C.  B.  King,  is  eliminated  from  this 
controversy,  that  the  defendant  G.  B.  King 
has  no  standing.  The  tax  deed  was  void  as 
to  tiim,  and  he  could  not  defeat  a  creditor 


by  the  simple  recognition  of  a  pretended 
title  as  superior  to  tbe  valid  interest  inherit- 
ed from  bis  mother.  What  would  be  the  ef- 
fect of  King's  attornment  to  McNealy  if  ttie 
latter  still  held  tbe  tax  title,  and  the  tenan- 
cy continued,  or  if  McNealy,  or  some  bona 
fide  assignee  of  his  title,  were  in  posses- 
sion of  Uie  land,  is  a  question  we  need  not 
decide.  In  disposing  of  such  question  we 
would  have  to  consider  the  effect  of  King's 
having  possessI^Hi  at  the  time  of  the  attorn- 
ment upon  the  creatioa  of  an  estoppel  upon 
him  to  deny  McNealy's  title  (Sedg.  &  W.  Tr. 
Title.  Land,  {  357),  and  also  the  nature  of 
King's  bolding  and  Interest  as  a  coparcener 
in  all  the  lands  of  his  mother.  Had  King 
taken  title  to  himself  from  McNeaJy,  the  tat- 
ter's title  being,  as  it  was,  void  in  law,  and 
not  a  basis  of  recovery  against  him  or  bis 
coparceners,  for  all  of  wbom  he  held,  such 
title,  and  the  transaction  resulting  in  it,  could 
certainly  have  no  effect  upon  King's  title. 
In  the  lifetime  of  the  mother,  Mrs.  Louisa 
G.  King,  the  tax' deed  was  a  nullity  as  to 
her  title,  and  so  it  was  as  to  the  title  of  her 
heirs  after  her  death.  As  to  King  and  bis 
creditors,  the  title  in  King,  after  her  death, 
was  that  derived  from  her.  He  derived  none 
from  McNealy;  and  when  the  judgment  was 
rendered  on  March  2,  1885,  against  King, 
the  title  was  in  him  and  his  coparceners,  and 
not  in  McNealy;  and,  as  between  King  and 
his  coparceners,  the  purctiase  of  McNealy's 
title  would  have  inured  to  the  benefit  of  the 
several  coparceners  as  a  purchase  by  him  of 
an  outstanding  title.  Had  the  deed  from 
McNealy  been  to  King,  instead  of  to  his  wife, 
it  is  clear  tliat  it  would  be  no  obstacle  to  the 
sale  of  June  4,  1888,  at  which  Danld  pur- 
chased; nor  would  it  have  changed  the  char- 
acter of  Daniel's  title.  The  conveyance  to 
Mrs.  King  does  not  present  much  difficulty. 
We  see  that  when  King  made  the  contract 
of  purchase  he  Intended  to  marry,  and 
stated  that  he  would  want  the  c<Miveyanoe 
made  to  his  wife.  Such,  however,  we  do 
not  understand  to  have  been  tbe  written  oon- 
tract  The  deed  to  Mrs.  King  must  be  hdd 
to  have  been  made  in  pursuance  of  the  orig- 
inal desire  of  King.  The  money  used  In 
paying  the  rental  and  purchase  money  agreed 
to  be  paid  by  him  was  raised  on  the  secur- 
ity of  King's  property,— the  mule  he  had 
obtained  ftom  his  mother's  estate.  There  is 
no  evidence  that  Mrs.  King  ever  parted  with 
anything  of  her  own  for  this  money.  Any 
personal  contract  she  made  to  pay  tbe  $56 
was  not  binding  on  her.  Tbe  reliance  of 
tbe  lender  was  necessarily  tbe  lien  on  King's 
mule,  and,  under  all  the  circumstances  of 
tbe  case,  tbe  only  natural  condusion  the  Jury 
could  have  reached  is  that  tbe  conveyance 
was  made  to  the  wife  in  pursuance  of  the 
original  intention  of  King,  and  to  defeat  bis 
creditors.  There  is  nothing  to  Justify  the 
coudusion  that  she  did  not  take  the  title  to 
this  end. 
Whether  or  not  an  assessment  of  the  Und 
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presented  by  tbls  case,  or  a  failure  to  adver- 
tise, will  oyercome  or  preclude  tbe  defense 
of  the  statute  of  limitations  prescribed  by 
section  63  of  the  act  of  1874,  c.  1976,  supra. 
In  favor  of  a  tax  purchaser  or  his  assignee, 
who  has  duly  recorded  his  deed,  and  is  In 
bona  fide  possession,  we  do  not  say.  There 
Is  no  such  case  before  us.  No  tax  purchase 
at  Us  assigns  has  ever  been  in  possession. 
The  real  possession  has  been  in  Mrs.  King 
and  her  heirs,  or  in  King  himself,  all  the 
time,  in  so  far  as  King's  creditors  and  the 
appcJlapt  are  concerned. 

While  there  was  no  error  in  permitting  the 
tax  deed  to  be  read,  nor  in  refusing  the  mo- 
tion to  strike  it  out,  as  to  have  done  this 
would  not  have  been  propw  practice,  stUl 
the  court  did  err,  under  the  facts  of  the  case. 
In  Ignoring,  as  It  did,  both  In  instructions 
glTen  and  in  refusing  to  give  Instructions 
asked,  the  principles  announced  above. 

Judgment  reversed. 


(33  Fla.   6(9) 

RITAS  T.  SUMMERS. 

(Supreme  Oonrt  of  Florida.    May  1.  1884.) 

PuiviTioM— Tbial  or  Title— RioHT  to  Jcbt— 

P<KTIEg. 

1.  A  proceeding  for  the  partition  of  lands 
wider  the  statute,  is  not  at  law,  but  hi  chancery, 
and  was  not  Intended  as  a  snt>stitnte  for,  or 
equivalent  of,  an  action  of  ejectment,  or  to  t>e 
used  for  the  sole  purpose  of  testinf  a  legal  title, 
or  tTTing  an  insae  as  to  the  same.  Street  v.  Ben- 
ner,  2U  Fla.  7U0,  reviewed  and  distingaished. 

2.  In  a  proceeding  for  a  partition  of  land, 
the  defendant  not  only  remained  silent  as  to  any 
right  to  a  trial  of  the  title  at  law,  but,  after  the 
testimony  liad  been  taken  before  an  examiner, 
the  cause  was  tried  by  a  referee  appointed  by 
the  chancellor  on  the  application  oi  the  parties 
^aintifF  and  defendant  for  snch  reference. 
uM,  that  by  such  reference  and  trial  the  de- 
fendant waived  any  constitutional  right  he  might 
have  tiad  to  a  triu  of  the  question  of  title  by  a 
jury. 

3.  A  defendant  in  a  suit  in  equity,  nnder 
the  statute,  for  partition  of  land,  died,  leaving  a 
wUl,  and  appointing  his  codefendant  and  part- 
ner, J.  R.,  his  executor.  By  the  will  the  testator 
gave  to  J.  R.  all  his  i)er«onaI  and  real  estate,  to 
be  hdd  tai  trust  for  the  benefit  of  J.  R.'s  chil- 
dren; the  will  stating  it  to  be  the  testator's  wish 

-  and  request  that  3.  R.  should  continue  the  part- 
nership business,  and  have  the  sole  and  exclu- 
sive use  and  control  of  all  testator's  interest  in 
the  business,  both  real  and  perstmaL  until .  the 
children  should  arrive  at  the  age  of  21  years, 
and  that  then  3.  R.  should  either  pay  over  to 
each  of  the  said  children  their  proportion  of  tes- 
tator's estate,  lioth  real  and  personal,  or  should 
hold  or  invest  ttie  same  for  their  exclusive  bene- 
fit until  he  diould  deem  it  safe,  and  for  their 
interest.  After  such  death  the  cause  was  re- 
vived against  the  executor,  and  proceeded 
against  J.  R.  in  his  own  right,' and  as  executor. 
The  record  did  not  show  that  the  laud  was  part- 
nership assets.  Held,  that  on  the  death  of  the 
testator  the  children  and  devisees  became  parties 
for  the  purposes  of  partition,  and  the  executor 
was  not  a  sufficient  party,  as  the  representative 
of  their  interests. 
(Syllabus  by  the  Court) 

Appeal  from  circuit  court,  Duval  cotmty; 
jTamea  M.  Baker,  Judge. 


Bin  by  Owen  T.  H.  Hummers  against  Jo- 
seph Rlvas  and  Henry  Koopman  for  parti- 
tion. Judgment  for  plaintiff,  and  defendant 
Rlvas  appeals.     Reversed. 

The  blU  was  filed  December  28,  1886,  by 
the  appellee,  and,  as  amended  (Joseph  Rlvas 
and  Henry  Koopman  being  defendants), 
shows  that  Charles  Summers,  late  of  Duval 
county,  died  testate  October  22,  1862,  and 
solvent,  leaving  a  large  estate,  and  naming 
bis  widow  as  executrix,  and  that  the  will 
was  admitted  to  probate  In  Duval  county, 
and  she  qualified  as  executrix.  The  wiU  is 
annexed  to  the  bUl,  as  a  part  thereof;  and 
ttom  it  we  see  that  it  directed  that  all  the 
testator's  debts  be  paid,  as  soon  as  possible 
after  his  decease,  out  of  the  first  moneys  that 
should  come  into  the  hands  of  his  executrix, 
thereinafter  named,  from  any  portion  of  his 
estate,— real  or  personal.  It  gives  and  be- 
queaths unto  his  wife  and  children,  Charles 
H.,  Mary  S.,  Francis  Y.,  Michael  T.,  and 
Owen  J.  H.,  all  his  estate,  of  every  kind 
whatsoever,  the  proceeds  and  income  of 
which  to  be  devoted  to  the  support  and  main- 
tenance of  his  wife,  and  for  the  support  and 
maintenance  and  education  of  his  children; 
and  he  commits  and  disposes  imto  his  wife 
(reposing  special  confidence  in  her)  the  cus- 
tody, tuition,  care,  and  education  of  his  chil- 
dren from  his  decease  imtU  they  shaU,  re- 
spectively, attain  the  age  of  21  years,  and 
then  directs  that  the  portion  of  his  property 
remaining  from  their  support  and  education 
be  given  to  each,  on  attaining  majority,  as 
shall  be  meet  and  proper,  in  the  discretion  of 
his  beloved  wife.  Expressing  a  desire  that 
there  shall  be  no  letters  of  administration 
taken  out  on  his  estate,  but  that  the  sole 
control  and  management  of  the  same  shall 
be  and  remain  in  the  hands  of  his  wife,  and 
directing  that  If  any  question  or  controversy 
shall  arise  concerning  any  gift,  bequest,  or 
other  matter  or  thing  in  his  will  given  or 
bequeathed,  expressed  or  contained.  It  shall 
be  settled  by  referees  to  be  selected  by  his 
wife,— they  to  have  power  to  choose  an  um- 
pire,—the  will  then  reads:  "I  further  will 
that,  should  it  be  deemed  necessary  or  ex- 
pedient by  my  executrix,  hereinafter  named, 
to  sell  and  dispose  of  any  portion  or  the 
whole  of  my  real  or  personal  estate  for  the 
purxwse  of  the  -suppcMit  and  maintenance  of 
herself,  or  tbe  support,  maintenance,  and  ed^ 
ucatlon  of  my  said  children,  to  effectuate  my 
Intention  I  do  hareby  vest  In  my  said  ex- 
ecutrix full  power  and  autiiority  to  dispose, 
of  my  real  estate  in  fee  simple,  and  my  slaves 
and  personal  property.  In  as  fall  and  large 
a  manner.  In  every  respect,  as  I  could  myself 
do,  if  living;  hereby  directing  my  executrix 
to  retain  in  her  hands  the  whole  proceeds  of 
such  sale,  to  be  disposed  of  as  I  have  before 
(H'dered  and  willed."  The  bill  also  states 
that  the  executrix,  after  entering  on  her  du- 
ties, died,  but  previous  to  hw  death  she  duly 
filed  an  account  of  her  doings  as  such.  This 
report,  with  tbe  vouchers  therein  refored  to. 
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Is  made  a  part  of  tbe  bill,  and  Is  alleged  to 
allow  a  balance  due  the  estate.  The  vouchers 
are  not  in  the  record.  The  account  was 
filed  In  the  county  court  June  1,  1869,  and 
runs  from  1862  Into  December,  1868;  the 
amount  received  being  $5,565,  a.nd  the  amount 
paid  out  being  $5,484.48,  and  the  balance  due 
the  estate,  $80.64.  No  action  appears  to  have 
been  taken  on  it  by  the  count;  court  except 
to  file  and  record  It  The  bill  then  alleges  that 
the  complainant  is  the  son  and  one  of  the 
heirs  of  the  testator,  and  was  born  March 
22,  1860;  that  he  has  an  Indefeasible  title. 
In  fee  simple,  to  an  undivided  two-eighths 
part  or  share  of  the  eastern  half  of  lot  1  In 
block  21  In  the  city  of  Jacksonville,  according 
to  the  L  D.  Etart  map  (such  property  lying 
on  the  north  of  Bay  street,  with  a  frontage 
thereon  of  50  feet,  and  running  back  105 
feet),  and  that  the  testator  died  seised  and 
possessed  of  the  same;  and  that,  to  the  best 
of  complalmant's  knowledge  and  belief,  Jo- 
seph Bivas  and  Henry  Koopman,  the  defend- 
ants, are  each  a  cotenant  with  him  In  the 
ownership  of  said  property,  and  each  holds 
an  undivided  three-eighths  Interest  therein, 
and  that  they  are  his  cotenants,  and  have, 
as  such,  received,  and  applied  to  their  own 
use,  the  rents  and  profits  of  the  property,  to 
the  exclusion  of  complainant's  rights  In  the 
premises,— they  having  appropriated  the  rents 
and  profits  arising  therefrom,  continuously, 
since  March  3,  1873,  the  same  amounting  to 
$40,000.  The  prayer  Is  that  the  laud  be  par- 
titioned, and  the  said  share  of  complainant 
be  allotted  to  him,  and  the  defendants  re- 
quired to  account  for  his  share  of  the  profits. 

The  defendants,  Joseph  Rlvas  and  Henry 
Koopman,  answered;  their  answer,  and  the 
amendment  thereto,  admitting  the  death  of 
the  testator,  bis  will,  and  the  appointment 
and  qualification  of  the  executrix,  but  a.vec- 
ring  the  want  of  any  Information  as  to  the 
filing  of  the  alleged  account,— not  admitting 
it  was  filed,  or  was  correct,  and  denying  that 
it  was  a  final  accounting,— and  stating  that 
the  executrix  died  on  or  about  May  20,  1870, 
without  having  closed  the  adniinlstration  of 
the  estate,  and,  on  about  July  20th  of  the 
same  year,  letters  of  administration  cum  tes- 
tamento  annexe  on  the  estate  of  the  testator 
were  Issued  to  Michael  Hartley,  who  duly 
qualified  as  such  administrator,  a  copy  of 
which  letters  is  annexed. 

They  deny  that  the  complainant  has  an  In- 
defeasible title  to  an  undivided  two-eighths  in- 
terest in  the  described  land,  or  that  he  is  a  co- 
tenant  with  them  therein,  or  that  he  has  any 
right,  title,  or  Interest,  either  in  law  or  equity, 
of  any  kind  whatsoever,  in  or  to  the  land,  or 
any  part  thereof.  Defendants  say:  That 
they  not  only  own,  each,  three-eighths  Inter- 
est In  the  land,  but  that  they  each  own  four- 
eighths  interest  in  it,  and  that  they  are  joint 
tenants,  and  own  together  the  whole  of  the 
land,  in  fee  simple.  That  the  land  was  sold 
and  conveyed  to  them  by  John  H.  Burton,  a 
commissioner  appointed  by  order  of  the  Judge 


of  the  'County  court  In  and  for  Duval  county, 
Fla.,  In  probate,  in  the  matter  of  the  petition 
of  Michael  Hartley,  administrator  de  bonis 
non  of  the  estate  of  Charles  Summers,  de- 
ceased, praying  a  sale  of  the  land  to  pay  the 
debts  of  the  said  estate,  a  copy  of  the  deed 
being  annexed  as  a  port  of  the  answer.  The 
deed  bears  date  March  14, 1873,  and  appears 
to  have  been  recorded  on  the  next  day.  That 
the  petition  was  filed  by  such  administrator 
in  said  court  in  January,  1873,  and  prayed  the 
sale  of  the  lands  to  pay  the  debts  of  the  es- 
tate of  said  Charles  Summers,  and  thereupon 
such  proceedings  were  had  thereon  that  on 
the  13th  day  of  said  month  an  order  was 
made  by  the  Judge  of  said  county  court, 
whereby  the  lands  were  ordered  to  be  sold 
for  the  purpose  of  paying  the  debts  of  said 
estate,  and  the  said  Burton  was  appointed  a 
commissioner  to  make  such  sale  upon  due  and 
legal  notice.  That  the  commissioner,  in  obe- 
dience to  such  order,  did  publish  a  notice  of 
the  time  and  place  of  sale  for  30  days  in  the 
Florida  Union,— a  newspaper  published  In 
said  county,— and  on  March  3,  1873,  in  ac- 
cordance with  such  notice,  ottered  the  land 
for  sale,  before  the  courthouse  Aooc  In  the 
county,  at  public  auction,  to  tbe  highest  bid- 
der, at  which  time  and  place  the  land  was 
sold  and  struck  off  to  these  defendants  for 
the  sum  of  $10,125,  bid  by  them,  and  being 
the  highest  sum  bid  therefor,  which  price  was 
a  fair  and  full  value  for  the  property;  and 
thereupon,  a  report  of  the  sale  being  made 
by  the  commissioner,  the  said  Judge,  by  an 
order  made  March  8,  1873,  ratified  and  con- 
firmed the  sale,  and  ordered  the  commIssI<m- 
er  to  convey  the  land  to  defendants,  which 
was  done,  upon  the  payment  of  the  stated 
purchase  price  by  tbe  defendants,  by  the  exe- 
cution of  said  deed  by  tbe  commissioner,— ft 
certified  copy  of  which  proceedings  Is  an- 
nexed as  a  part  of  the  bill.  That,  upon  the 
execution  of  the  deed  to  them,  they  were  let 
into  the  possession  of  the  property,  and  from 
that  time  to  the  present  have  owned,  occa- 
pied,  possessed,  and  hdd  the  same,  claiming 
under  said  deed  of  conveyance  the  whole  of 
said  property,  in  fee  simple,  adversely  to  the 
complainant,  and  all  other  persons  whomso- 
ever. 

Further,  that  complainant  has  received  bis 
proportion  of  tbe  money  arising  from  the  sale 
of  the  land,  being  the  balance  remaining  over 
and  above  tbe  amount  necessary  to  pay  the 
<lebts  of  the  estate. 

That,  whatever  power  of  sale  of  the  realty 
of  said  estate  may  have  been  in  the  said  ex- 
ecutrix, no  such  power  was  vested  In  said 
administrator,  upon  whose  petition  the  land 
was  sold,  as  heretofore  stated,  which  petition 
made  a  case  within  the  Jurisdiction  of  the 
county  court,  and  the  facts  giving  Jurisdic- 
tion to  the  county  court  were  by  It  adjudicat- 
ed and  determined,  as  appears  by  its  order 
based  ui)on  said  petition;  and  the  facts  aa 
set  forth  and  adjudicated  cannot  now  be  tn- 
(julred  Into  collaterally  In  these  proceedings 
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between  the  parties  fbereto.  The  answer 
concludes  with  the  usual  general  denial. 

Complainant  filed  replication,  and  on  No- 
vember 9,  1887,  the  cause  was  referred  to  an 
examiner  to  take  testimony;  and  on  April  15, 
18S9,  the  examiner  filed  his  report  of  the  tes- 
timony taken  under  such  or Aese.  On  June  21, 
1889.  complainant  filed  In  the  office  of  the 
clerk  of  the  circuit  court  of  Duval  county  a 
notice,  entitled  in  the  cause,  and  dated  two 
days  previously,  to  Joseph  Rivas,  to  the  ef- 
fect that  on  the  22d  of  the  same  month  he 
would  move  the  court  for  an  order  reviving 
the  cause  against  said  Rivas,  as  the  executor 
of  Henry  Koopman,  deceased;  and  on  the 
last-named  day  complainant  filed  a  petition 
stating  that  Koopman  had  died  on  April  20, 
1889,  as  would  appear  from  an  annexed  cer- 
tified copy  of  the  letters  testamentary  issued 
to  said  Rivas  on  the  last  wUI  and  testament 
of  Koopman, — such  letters  purporting  to  have 
been  issued  by  the  county  Judge  of  Duval 
county  April  24,  1889,  and  such  petition  pray- 
ing that  the  cause  be  revived  against  Rivas, 
as  such  executor,  and  proceed  in  the  same 
manner  as  if  It  had  been  Instituted  against 
such  representative.  And  on  the  22d  day  of 
June,  1889,  the  circuit  Judge  made  an  order 
that  the  cause  be  revived  "against  the  said 
executor,  and  be  proceeded  in  as  though  the 
suit  had  been  originally  Instituted  against  the 
said  executor,"  the  order  reciting  that  due  no- 
tice of  the  motion  had  been  given.  After- 
wards, the  cause  proceeded  in  the  name  of  O. 
J.  H.  Summers,  as  complainant,  and  In  the 
name  of  Joseph  Rivas,  in  his  own  right,  and 
Joseph  Rivas,  as  executor  of  Henry  Koop- 
man, as  defendants. 

On  November  29,  1889,  the  cause  was  re- 
ferred to  R.  M.  Call,  Esq.,  a  practicing  attor- 
ney, for  trial  by  him  as  referee;  and  on  De- 
cember 11th  of  the  same  year  the  referee 
filed  his  findings  and  Judgment,  of  which  fil- 
ing due  notice  was  given;  such  findings  be- 
ing that  the  complainant  is  the  owner  in  fee 
of  an  undivided  one-fourth  interest  in  the 
property  (describing  it),  and  that  the  said  de- 
fendants are  his  cotenants,  each  owning  an 
undivided  three-eighths,  and  that  the  defend- 
ant Joseph  Rivas,  in  his  own  right,  and  his 
testator,  Henry  Koopman,  during  his  life- 
time, have  applied  to  their  own  use  the  rents, 
income,  and  profits  of  the  said  land  since 
March  15,  1873,  and  it  being  adjudged:  (1) 
That  the  said  parcel  of  land  be  partitioned, 
and  one-fourth  thereof  set  off  and  allotted  to 
complainant,  and  appointing  commissioners 
to  make  partition  as  herein  decreed,  they  to 
take  the  oath  and  proceed  according  to  the 
statute  in  such  cases  made  and  provided.  (2) 
That  the  cause  be  referred  to  a  named  special 
master  to  take  and  state  an  account  of  the 
rents,  income,  and  profits  of  the  premises  dur- 
ing the  time  the  defendants  have  received  the 
same,  and  the  complainant  has  been  excluded 
from  the  land  by  his  cotenants;  the  master, 
in  stating  the  account,  to  charge  the  defend- 
ants with  one-fourth  of  the  rents,  income,  and 
v.l580.no.lO— 21 


profits,  and  give  them  credit  for  one-fourth  of 
all  proper  disbursements  for  taxes  and  as- 
sessments, Insurance  on  tenements,  necessary 
repairs;  interest  to  be  allowed  on  each  item 
on  each  side  of  the  account  from  the  date 
thereof  to  the  date  of  the  report  There  was 
a  provision  as  to  costs,  which  It  Is  not  neces- 
sary to  mention. 

In  the  proceedings  had  before  the  examine 
there  is  an  entry  made  December  2,  1887,  to 
the  effect  that  the  counsel  for  complainant 
and  defendants  agreed  on  that  day  that,  if 
the  court  should  decree  a  partition  of  the 
property  sought  to  be  partitioned,  then,  upon 
such  decree,  testimony  might  be  subsequent- 
ly taken  as  to  the  rents  and  profits  of  the 
property,  subject  to  aU  proper  and  legal  ob- 
jections thereto,  and  in  accordance  with  the 
prayer  of  the  bill  for  an  accounting. 

On  December  16,  1889,  Rivas,  In  his  own 
right,  and  as  such  executor,  filed  a  petition 
praying  that  the  decree  be  opened,  and  fw 
a  rehearing,  15  grounds  therefor  being  set 
forth  In  the  petition;  and  on  January  6, 
1890,  the  referee  filed  his  findings  and  Judg- 
ment thereon  as  follows:  It  recites  tliat  the 
cause  came  on  to  be  heard  on  December  31t 
1889,  upon  the  petition;  that  complainant  ap- 
peared by  his  solicitor,  William  B.  Young, 
and  the  defendant  by  his  solicitors,  Fleming 
&  Daniel,  C.  S.  Adams,  and  A.  W.  Cock- 
rell  &  Son.  That  complainant  offered  in  evi- 
dence the  certified  copy  of  the  last  will  and 
testament  of  Henry  Koopman,  deceased,  and 
the  probate  thereof,  certified  by  the  county 
Judge  of  Duval  county,  to  meet  the  objec- 
tion of  want  of  proper  parties,  raised  f<»r  the 
first  time  by  the  petition,  and  that  the  de- 
fendant objected  to  the  Introduction  of  the 
same  on  the  ground  that  it  was  not  the  prop- 
er time  for  the  introduction  of  evidence,— 
the  testimony  liavlng  been  dosed,— and  on 
the  further  ground  that  no  predicate  had 
been  laid  for  Its  Introduction.  The  paper, 
findings,  and  Judgment  then  read  as  follows: 
"The  will  is  admitted  in  evidence,  where- 
upon, it  Is  agreed  by  counsel  for  both  par- 
ties that  two  of  the  children  of  Joseph  Rivas, 
referred  to  In  the  will  of  Henry  Koopman, 
to  wit,  Joseph  M.  Rivas  and  Henry  Lee  Ri- 
vas, are  of  full  age.  The  said  petition  was 
argued  by  counsel  tor  complainant  Eind  de- 
fendant, and  after  due  consideration  the  ref- . 
eree  holds  that  there  is  no  reason  to  open  the 
decree  herein,  dated  7th  day  of  December, 
A.  D.  1889."  And  then  follows  an  orier  de- 
nying the  petition;  such  order  bearing  date 
January  4,  1890. 

The  other  facts,  in  so  far  as  they  need  be 
stated,  are  set  forth  In  the  opinion. 

Fleming  &  Daniel,  Chas.  S.  Adams,  and 
A.  W.  Gockrell  &  Son,  tox  appellant  W.  B. 
Young,  for  appellee. 

RANEY,  O.  J.  The  sufficiency  of  the  bUl 
was  not  questioned  in  the  circuit  court,  but 
the  bill  was  answered,  and,  upon  repUcatlao 
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being  filed,  testimony  was  taken  by  an  exam- 
iner; and  then  there  was  a  trial  by  referee, 
a  deoree  in  favor  of  complainant  being 
reached  without  any  objection  being  made 
to  cliancery  as  the  forum.  Nor  ia  the  suffi- 
ciency of  the  bill,  standing  alone,  brought  in 
Issue  here.  On  the  c<mtrary,  it  is  charged  to 
have  been  so  framed  for  the  purpose  of  pre- 
cluding any  such  controversy.  The  conten- 
tion, however,  of  counsel  for  appellant,  is 
that  the  facts  presented  by  the  answer,  and 
developed  by  the  testimony,  show  such  a 
case  as  is  exclusively  for  the  adjudication 
of  the  title  by  a  court  of  law,  and  ousts  the 
Jurisdiction  of  equity.  The  defense  made  by 
the  answer  is,  in  short,  a  denial  that  com- 
plainant has  any  interest  in  the  property,  or 
any  cotenancy  therein  with  the  defendants, 
and  a  title  to  the  entire  property  acquired 
by  defendants  at  a  sale  made  in  March,  1873, 
under  an  order  of  the  county  court  of  Duval 
county,  applied  for  by  an  administrator  de 
bonis  non  cum  testamento  annexo  on  the 
ancestor's  estate,  for  the  payment  of  debts 
of  the  estate,  and  an  entry  into  possession 
imder  such  title,  and  a  retention  of  posses- 
sion, from  then  until  the  commencement  of 
the  suit,  adversely  to  the  complainant  and 
all  persons;  it  being  farther  alleged  that  the 
price  bid  and  paid  by  them  for  the  property 
was  its  fair  value,  and  that  the  complainant 
received  his  Share  of  the  money  remaining 
over  and  above  the  amount  necessary  to 
pay  the  debts  of  the  estate. 

Our  statute  (sections  2,  5,  pp.  801-803,  Mc- 
Clel.  Dig.)  provides  (section  2)  that  the  bill  or 
petition  may  be  filed  by  any  one  or  more  of 
several  joint  tenants,  tenants  in  common,  or 
coparceners,  against  their  cotenants,  copar- 
ceners, or  others  interested  in  any  lands  to  be 
divided,  and  sliall  set  torth  the  description  of 
the  lands,  of  which  partiti(»i  is  prayed,  by 
metes  and  bounds,  or  other  sufficient  descrip- 
tion, and  shall  state,  according  to  the  best  of 
the  knowledge  and  belief  of  the  petitioners, 
the  names  and  places  of  residence  of  the  sev- 
eral owners,  joint  tenants,  tenants  in  com- 
mon, or  coparceners,  or  others  interested  in 
the  land,  the  quantity  or  proportionate  share 
claimed  by  each,  and  such  other  matters,  if 
any,  as  may  be  necessary  to  enable  the  court 
to  adjudicate  fully  upon  the  rights  and  inter- 
ests of  the  parties;  and  where  the  names, 
residence,  quantity,  or  interest  ac  proportion- 
ate share  of  any  of  the  owners  or  claimants 
of  such  land  are  unknown  to  the  petitioners 
or  complainants,  then  it  shall  be  so  stated, 
and  the  suit  may  proceed  as  if  such  unknown 
persons  or  defendants  were  named  in  the  bill 
or  petition,  and  such  bill  or  petition  shall  be 
sworn  to  by  some  one  or  more  of  the  peti- 
tioners. And  (section  6)  upon  the  bill  being 
taken  as  confessed,  or  upon  the  coming  in  of 
the  answers  of  the  defendants,  the  court 
shall  proceed  to  ascertain  and  ad judicate  the 
rights  and  interests  of  the  parties,  either  by 
a  reference  to  a  master,  by  a  hearing  upon 
the  pleading^s  and  proofs,  or  In  such  other 


way  or  manner  as  may  be  most  convenient, 
and  according  to  the  ordinary  rules  and 
practice  of  the  coiu^  and  shall  also  decree 
that  partition  be  made,  If  it  Sliall  appear  that 
the  parties  are  entitied  to  the  same:  provid- 
ed, however,  that  when  the  rights  and  inter- 
ests or  proportions  of  the  petitioners  are 
clearly  established  to  the  satisfactioa  of  the 
court,  or  are  undisputed,  and  also  when  the 
rights  and  Interests  of  some  of  the  defend- 
ants, but  not  all  of  them,  are  ascertained  cr 
established  to  the  satlsfactivm  of  the  court, 
or  are  undisputed,  the  court  may,  by  decree, 
order  partition  to  be  made,  and  the  shares, 
proportions,  or  Interests  of  the  compiainaut 
or  complainants,  and  such  of  the  defendants 
as  liave  established  and  satisfactorily  proved 
their  respective  shares,  Interests,  or  propor- 
tions, to  be  set  off  and  allotted  to  them;  leav- 
ing for  future  adjustment,  by  further  pro- 
ceedings In  the  same  cause,  the  rights,  shares, 
and  interests  of  the  other  defendants. 

This  statute  has  received  the  consideration 
of  the  court  in  two  cases:  Street  v.  Benner, 
20  Fla.  700,  and  KeU  v.  West,  21  Fla.  508. 

In  the  former  case  (decided  in  1884)  the  biU 
was  dismissed  by  the  circuit  court  without 
stating  its  reasons  for  doing  so;  and  it  is 
said  in  the  opinion— wliich  concludes,  very 
properly,  that  such  dismissal  was  because  of 
the  legal  titie  attempted  to  be  tendered  by 
the  plea  and  answer— that  the  bare  denial  of 
complainants*  titie  by  plea  or  answer  was  no 
obstacle  to  the  court's  proceeding  according 
to  the  ordinary  practice  of  courts  of  equity 
in  partition,  and  did  not  necessitate  a  refer- 
ence to  a  court  of  law  to  try  the  legal  titie; 
and  then,  observing  that  a  defendant  must 
answer  the  bill,  and  if  he  sets  up  a  titie  ad- 
verse to  the  complainants,  or  disputes  the 
complainants'  titie,  he  must  discover  his  own 
titie,  or  show  wherein  the  complainants'  title 
is  defective,  it  says  that  the  defendants,  Ben- 
ner and  others,  merely  deny  complainants'  ti- 
tie, and  allege  adverse  possession  "founded  on 
a  written  instrument,"  but  do  not  disclose  the 
defect  in  complainants'  titie,  nor  discover  the 
written  conveyance  tmder  which  they  claim 
adversely  to  the  complainants.  It  is  then  oI>- 
served  that  the  general  practice  in  cliancery, 
as  established  by  the  books,  uncontrolled  by 
statutes,  is  that  when  the  complainant's  titie 
or  the  cotenancy  is  denied,  or  the  answer  sets 
uif  an  adverse  holding,  and  the  defense  is 
substantiated  by  proof,  to  require  the  plain- 
tiff to  establish  his  titie  at  law,  and  to  retain 
the  bill  a  reasonable  time  to  enable  him  to 
do  so  by  such  an  action.  The  court  then  pro- 
ceeds to  consider  the  statute  with  reference 
to  the  power  of  the  court  of  chancery  to  try 
and  det^mine  a  contested  legal  titie  In  a 
suit  brought  "for  the  sole  purpose  of  effecting 
a  partition  of  lands."  Street  v.  Benner,  20 
Fia.  7n.  Disposing  of  Mattair  v.  Payne,  15 
Fla.  682,  by  remarking.  Inter  alia,  that  there 
the  statute  was  not  referred  to,  nor  its  con- 
struction required,  and,  furth»,  that  the  bQl 
itself  showed  the  absence  of  complainants* 
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rlgbt  and  that  the  very  nature  of  the  pro- 
ceeding contemplates  a  diylaion  of  land 
among  owners  in  common,  It  Is  thai  said 
that,  where  the  object  of  a  snit  is  to  try  a 
qnestion  of  legal  title,  the  proper  forum  is  a 
court  of  law,  and  where  the  object  is  a  par- 
tition of  lands  among  common  owners,  or 
parties  severally  interested  in  an  undivided 
estate,  a  court  of  equity  Is  the  forum,  and 
unless  the  statute  otherwise  provides  the 
practice  has  generally  been  as  stated  above. 
Then,  after  quoting  from  the  act,  it  says,  of 
its  direction  to  ascertain  and  adjudicate  the 
rights  and  Interests  of  the  parties,  that  it  is 
"nothing  less  than  a  direction  to  decide  and 
decree  what  these  respective  rights  are,  as 
they  may  appear  from  the  law  and  the  testi- 
mony; that  there  is  nothing  in  the  act  re- 
quiring the  court  of  chancery  to  ascertain 
what  the  verdict  of  a  jury  might  be  upon  the 
facts,  but  the  court  must  ascertain  and  de- 
cide the  rights  and  interests  of  the  parties 
upon  the  evidence  before  it;  •  •  •  that 
the  plain  meaning  of  the  statute  seems  lo  be 
that  oil  proper  Issues  made  in  a  suit  for  par- 
tition of  lands  shall  be  tried  and  determined 
by  the  court  in  which  the  proceeding  is  com- 
menced, and  according  to  its  rules,  and  what- 
ever Investigation  is  necessary  to  enable  the 
court  to  adjudicate  the  rights  and  interests 
of  the  parties  may  be  conducted  by  it;  that, 
having  the  power,  the  court  should  exor- 
cise it" 

In  Keil  V.  West  (decided  in  1885),  in  dis- 
cussing the  allegation  of  the  bill  as  to  com- 
plainants' seisin  in  the  light  of  the  law  gov- 
erning the  question,  it  was  observed  that  the 
court  docs  not  say  that  a  bill  which  shows, 
in  compliance  with  the  rule  in  such  cases, 
that  a  defendant  ia  in  posseasiiw  of  the  prem- 
ises, daitning  them  adversely  to  complain- 
ants, would  not  oust  the  eqidtable  jurisdic- 
tion; but,  on  the  contrary,  as  no  such  case 
was  presented,  it  said  nothing  on  the  subject 
Again,  In  the  same  case,  reiterating  the  rule 
announced  attove  as  to  the  defendants'  an- 
swer, it  is  said:  The  titles  being  spread  up- 
on the  pleadings,  if  the  court  could  see  that 
there  was  no  valid  legal  objection  to  com- 
plainants' title,  thae  was  then  no  reason 
why  the  court  should  not  proceed  to  order 
partition.  When  the  statement  of  the  title 
showed  a  disputed  or  doubtful  legal  title,  the 
court  could  dismiss  the  bUl,  and  send  the 
complainant  to  law,  or  retain  the  bill  till  a 
court  of  law  had  settled  the  title.  Follow- 
ing this,  the  construction  of  the  statute  In 
Street  v.  Benner,  as  set  forth  in  the  head- 
note  thereto,  is  stated. 

The  meaning  of  the  former  of  these  de- 
cisions is  that  whenever  the  case  is  properly 
one  of  partition,— one  whose  bona  fide  object 
Is  the  partition  of  lands  among  the  common 
owners  thereof,— then  all  controversies  as  to 
the  legal  titie  may  be  settied  by  the  chan- 
cellor, under  our  statute,  but  that  it  was  not 
intended  by  the  statute  that  a  proceeding 
under  it  should  be  used  as  a  substitute  for 


or  equivalent  of  an  action  of  ejectmoit,  or 
for  the  sole  purpose  of  testing  a  legal  titie, 
or  trying  an  Issue  as  to  it  It  is  not  to  be 
lost  sight  of  that  the  proceeding,  under  our 
statute,  is  not  one  at  law.  The  statute  ia 
merely  a  regulation  of  the  proceeding  in 
chancery,  which  forum  had  long  possessed 
concurrent  jurisdiction  with  that  of  the  law 
courts  over  the  partition  of  land.  The  opin- 
ion in  Street  v.  Benner  does  not  attempt  to 
mark,  further  than  we  have  indicated,  the 
line  of  division  between  the  jurisdictions,  or 
the  point  at  which  the  chancery  court  will 
at  least  arrest  Its  progress,  and  await  the  re- 
sult of  an  action  at  law  to  be  promptly  in- 
stituted by  the  complainant  It  is  certain, 
however,  that  the  case  there  was  one  whose 
facts  placed  it  in  the  class  where,  according 
to  the  classification  made  by  the  opinion, 
the  chancellor  was  to  settie  all  questions  as 
to  legal  titie.  The  complainants  set  up  titie 
to  an  undivided  interest  in  the  land,  a  grant 
from  the  king  of  Spain  to  one  Belespine,  and 
showed  that  they,  and  certain  others  named, 
were  heirs  of  Timothy  Street,  and  of  his  son 
Henry,  and  as  sudi  claimed  an  undivided 
half  interest  In  the  land,  which  half  interest 
Street  had  acquired  by  deed  from  'one  Mi- 
chael Lazarus,  to  whom  Delespine  had  con- 
veyed the  same  on  a  stated  day.  Delespine 
had  conveyed  an  undivided  tenth  to  John 
Drysdale  In  October,  1824,  and  18,454  acres 
to  Enoch  WIswall  in  December,  1827.  The 
grant  had  been  confirmed  by  the  United 
States  supreme  court  in  1838,  and  a  patent 
for  the  land  embraced  in  the  grant  by  sur- 
rey was  Issued  in  October,  1873,  to  the  heirs 
of  Delespine,  Lazarus,  WIswall,  and  Drys- 
dale. The  defendants  derived  their  interests, 
by  conveyance  or  otherwise,  from  Drys- 
dale and  WIswall,  and,  by  a  mortgage  of 
June  14,  1825,  from  Delespine  to  Ban- 
croft &  Pope,  of  New  York.  The  above 
facts  were  all  shown  by  the  blU.  The 
defective  nature  of  the  answer  is  explained 
above.  There  was  replication  to  the  answer, 
and  to  a  plea  of  similar  deficiency.  The  bill 
was  dismissed  after  there  had  been  an  im- 
proper reference  to  the  commissioners,  and 
a  report  by  them  as  to  the  rights  and  in- 
terests of  the  several  parties;  and  tiie  con- 
clusion of  this  court,  that  such  dismissal  by 
the  circuit  court  was  on  the  ground  of  the 
tender  by  defendants  of  the  issue  of  a  legal 
titie,  is  well  supported  by  evidences  in  the 
record,  which  it  Is  unneceesaiy  to  mention. 
The  case  is  clearly  one  in  which,  according 
to  the  statement  of  the  bill,  there  were  com- 
mon owners  of  the  described  property;  and 
the  object  of  the  complainants  was  to  have 
the  undivided  interest  or  share  belonging  to 
the  Street  heirs  assigned  to  a  distinct  half  of 
the  land,  and  that  half  vested  in  them,  and 
discharged  of  any  ownership  of  the  other 
parties.  We  must  admit  it  to  be  the  law  of 
the  case,  in  Street  v.  Benner,  that  in  all  fu- 
ture  proceedings  therein  the  iBsnes  of  fact,  as 
well  as  of  law,  as  to  the  legal  titie^  should 
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bo  settlea  by  the  chancellor.  The  opinion 
clearly  justifies  such  an  Inference  by  all  con- 
cerned In  it  Bnt  the  obserratlon  on  the 
same  point  In  Kell  T.  West,  though  not  soffi- 
dent  to  OTerrple  the  former  case.  Is  at  least 
snggestlve  of  some  doubt  In  the  mind  of  the 
court  as  to  what  had  been  said  In  the  former 
case,  and  of  a  disposition  to  withhold  far- 
ther expression  on  the  point  until  circum- 
stances should  constrain  it  There  Is  noth- 
ing In  the  pleadings  that  suggests  that  the 
relation  of  common  owners  had  never  ex- 
isted between  the  complainants  and  defend- 
ants, or  that  the  primary  Interests  of  the  de- 
fendants were  such  as  to  make  their  posses- 
sion hostile,  in  its  inciplency,  to  that  of  the 
complainants.  These  conclusions  are  also  sus- 
tained by  the  results  of  the  inquiry  made  by 
the  commissioners.  It  is  not  a  case  in  which 
the  complainants  are  seddng  relief  against 
defendants  whose  interests  have  been  ac- 
quired solely  in  hostility  to  .complainants'  in- 
terests, nor  a  case  where  one  of  a  class  of 
heirs  who  have  been  owners  of  the  property 
is  seeking  relief  by  partition  against  a  de- 
fendant who  has  entered  into  possession  of 
the  land  under  a  deed  purporting  to  convey 
to  him  the  entire  estate  therein;  and  the  cir- 
cumstances are  such  that,  if  the  deed  was 
Ineffectual  to  convey  the  sole  complainant's 
Interest,  it  was  equally  ineffectual  in  passing 
the  Interest  of  the  others  of  the  same  class. 
.  In  the  case  before  us  the  complainant  claims 
as  heir  of  his  father,  whose  title  the  de- 
fendants assert  they  bought  at  the  adminis- 
trator's sale,  made  on  the  application  of  the 
administrator.  Filing  a  replication  as  he 
did,  the  plaintiff  manifested  that  he  was  un- 
willing to  submit  the  question  of  tltie  to  the 
chancdlor,  as  a  mere  matter  of  law,  upon  the 
facts  presented  by  the  pleadings,  but  wished 
to  join  issue  upon  the  allegations  of  fact 
made  by  the  answer.  In  so  far  as  any  issue 
of  fact  is  concerned,  it  cannot  be  overlooked 
that  the  rl^t  to  have  the  same  tried  by  a 
jury  was  waived  by  the  defendants.  In  Miss- 
issippi the  obtaining  doctrine  is  that  the  right 
to  relief  by  partitlom  implies  joint  ownership 
between  the  complainant  and  defendant,  and 
can  be  enforced  only  between  those  m  actual 
or  constructive  possession,  and  that  other 
Claimants  must  establish  their  right  by 
action  at  law  (Spight  v.  Waldron,  51  Miss. 
856);  yet  in  Black  v.  Washingtcm,  65  Miss. 
60,  3  South.  140,  where  the  biU  sets  forth  the 
source  of  titie  of  the  plaintiffs,  and  how  they 
derived  titie,  and  alleged  that  they  were  en- 
tltied  to  one-half  interest,  and  that  the  de- 
fendant owned  a  specified  interest,  and  the 
defendant  answered,  claiming  all  the  land  by 
adverse  possession,  the  decision  was  that  the 
object  of  the  bill,  being,  in  effect  an  action 
of  ejectment,  as  the  complainant  had  neither 
actual  nor  constructive  possession  of  the  land, 
was  waived  by  the  silence  of  the  appellant  on 
the  subject  in  the  lower  conrt  In  the  case 
before  us,  we  do  not  have  to,  nor  do  we,  go 
■0  far;  for  here  there  has  not  been  mere  si- 


lence on  the  question  of  the  trial  of  the  legal 
titie,  or  of  any  issue  of  fact  which  there 
might  be  in  the  record  concerning  the  same, 
but  we  find  that  after  the  testimony  had 
been  taken  before  an  examiner  the  cause  was 
tried  by  a  referee  (m  the  application  of  the 
parties  plaintiff  and  defendant  made  to  the 
chancellor  by  their  respective  solicitors  of 
record.  After  such  a  reference  and  trial, 
none  of  the  parties  should  be  heard  as  to  a 
denial  of  an  alleged  constitutional  right  to  a 
trial  by  jury.  By  such  reference  and  trial, 
they  waived  any  such  right  and,  after  hav- 
ing a  trial  in  the  mode  preferred  by  them, 
they  should  remain  silent  on  the  subject,  at 
least  until  the  decree  shall  be  set  aside  for 
some  other  cause.  Carr  v.  Thomas,  18  Fla. 
736,  743;   Sammis  v.  L'Engle,  19  Fla.  800. 

This  conclusion  brings  us  to  the  question 
of  parties,  as  the  next  (me  in  proper  order. 
The  facts  developed  by  the  pleadings  and  tes- 
timony are  that  the  common  source  of  titie, 
Mr.  Charles  Summers,  died  testate,  leaving 
surviving  him  a  widow  and  five  children: 
Charles  H.,  Mary  S.,  Francis  V.,  Micha^  T., 
and  the  complainant  Owen  J.-H.  The  will 
made  the  disposition  shown  by  it  of  his  prop- 
erty. We  are  not  informed  by  the  record 
whcUier  or  not  he  owned  the  land  in  question 
at  the  time  of  making  his  wilL  If  he  did 
own  It  then,  be  died  testate  as  to  it;  and,  if 
be  did  not,  his  children  took  the  land  as 
heirs,  and  not  as  devisees.  It  is  true  the 
complainant  describes  himsdf  as  an  heir, 
yet  the  pleading  is  not  so  definite  as  to 
justify  the  Inference  that  it  was  intended  to 
allege  such  intestacy.  The  bill  does  not  ex- 
plain how  he  became  the  owner  of  as  much 
as  two-eighths  of  the  property.  As  devisee, 
he  would  have  taken  one-sixth,  and  as  heir, 
originally,  one-fifth,  subject  to  dower  if  the 
widow  did  not  take  a  child's  part,  or,  if  she 
'  had  taken  such  a  part,  to  one-sixth.  In  view 
of  her  death,  it  may,  for  the  purposes  of  this 
opinion,  be  assumed  that  he  was  entitied  to 
a  fifth,  as  against  the  other  children.  The 
effect  of  the  testimony,  as  construed  by  the 
complainant  and  the  referee,  is  that  one  of 
the  daughters,  Mary,  who  married  Mr.  HUde- 
brandt,  had,  prior  to  hee  death,  which  oc- 
curred in  1871  or  1872,  relinquished  all  dalm 
to  or  inta'est  In  this  land;  and  hence.  It 
this  be  correct  it  would  be  that  he  and  the 
other  children— Charles,  Francis,  and  Michael 
—each  became  entitied  to  one-fourth  of  the 
property.  The  testimony  shows  that  Charles 
died  before  November  27,  1887,  leaving  a 
wife  and  a  son  surviving  him.  Whether  be 
died  testate  or  intestate  is  not  known.  In 
the  absence  of  any  statement  to  the  contrary. 
It  must  be  assumed  that  his  widow  and  son 
are  still  living;  and  the  same  assumption  Is 
true  as  to  Francis  and  Michael.  The  only 
theory  upon  whidi  complainant's  case,  ac- 
cording to  the  pleadings  and  testimony,  can 
be  sustained,  is  that  the  sale  proceedings 
were  ineffectual  to  vest  the  titie  of  the  tes- 
tator in  the  defendants,  or.  In  other  words. 


Digitized  by 


Google 


Fla.) 


BIYAS  «.  SUIiMEBS. 


825 


that  they  w&e  void,  and  conseqnently  as- 
sailable collaterally.  They  must  be  void,  to 
be  assailable  in  the  manner  songht  here.  If 
YOid,  they  were  so  not  any  less  as  to  any 
other  one  of  the  seT^al  heirs  or  devisees  of 
the  testator  than  as  to  the  complainant;  and 
in  the  absence  of  any  statement,  either  In 
the  bUl  or  upon  the  whole  record,  showing 
how  the  interests  of  Charles,  Francis,  and 
Michael  became  vested  in  the  def^idants,  we 
think  there  is  an  entire  deficiency  of  parties. 
If  the  sale,  inclnding,  of  course,  the  convey- 
ance^ does  not  cut  off  their  Interest  by  vest- 
ing the  title  in  the  defendants,  then,  in  the 
absence  of  any  additional  showing  of  facts 
barring  their  rights,  they  are  part  owners 
with  the  complainant  of  the  property,  and 
should  have  been  made  complainants  with 
him,  or  defendants  to  the  bUL  With  them 
as  complainants,  the  case  would  have  pre- 
sented the  spectacle  of  all  the  heirs  seeking 
to  enforce  partition  among  themselves,  when 
the  sole  defendant  was  in  adverse  possession, 
and  had  been  for  nearly  14  years,  under  a 
title  deed  purporting  to  convey  to  Rivas  and 
Koopman  all  the  title  of  the  complainants' 
immediate  ancestor  and  devisor;  and,  were 
'Oiey  defendants,  the  peculiarity  of  the  case, 
as  one  of  partition  among  common  owners 
would  be  no  less  palpable. 

This  brings  us  to  the  question  of  the  ne- 
cessity that  the  devisees  of  Mr.  Koopman 
should  have  been  made  parties  defendant  on 
his  death.  After  the  testimony  had  been 
taken,  but  before  the  reference  of  the  cause 
for  trial,  it  appears  that  Henry  Koopman, 
one  of  the  defendants,  died  testate  April  20, 
1888,  naming  the  other  defendant,  Joseph 
Rivas,  his  execntor,  and  the  cause  was  re- 
vived by  an  order  of  June  22,  1889,  against 
such  executor,  to  be  proceeded  in  as  though 
the  salt  had  been  originally  instituted  against 
him;  and  afterwards  the  cause  proceeded 
against  Rivas  in  tils  own  right,  and  as 
executor  of  Koopman.  The  order  reviving 
Uie  cause  was  made  on  petition  supported 
by  a  copy  of  the  lettws  testamentary.  From 
a  copy  of  the  will,  which  was  Introduced  Into 
the  record  on  the  application  of  the  complain- 
ant in  proceedings  instituted  by  the  defend- 
ant for  a  rehearing,  and  in  which  a  rehear- 
ing was  denied,  we  find  that  the  wUl,  which 
was  executed  March  30,  1877,  and  admitted 
to  probate,  with  issue  of  letters  testamentary, 
on  April  24,  1889,  makes  the  following  pro- 
vision as  to  the  testator's  property:  "First, 
after  iny  funeral  expenses  and  all  my  Just 
debts  shall  have  been  paid,  I  give  and  be- 
queath unto  my  dear,  long,  and  well-tried 
friend,  and  partner  In  business,  Joseph  Rivas, 
all  my  ■peraorud  property  and  real  estate,  of 
every  kind  and  nature,  that  I  may  die  poo- 
sessed  of,  to  be  held  by  him  In  trust  for  the 
benefit  of  Joseph  M.  Rivas,  Henry  Leo  Rivas, 
and  Alphonso  M.  Rivas,  children  of  the  above- 
named  Joseph  Rivas  and  Emma  Rivas,  his 
wife;  and  it  Is  my  wish  and  request  ttiat 
the  said  Joseph   Rivas  sliall  continue  the 


business  now  being  carried  on  under  the 
name  and  firm  of  Rivas  &  Koopman,  having 
the  sole  and  exclusive  use  and  control  of  all 
my  Interest  in  said  business,  both  real  and 
personal,  until  the  above-named'  Joseph  M. 
Rivas,  Henry  Leo  Rivas,  and  Alphonso  M. 
Rivas  shall  arrive  at  the  age  of  twenty-one 
years.  Then  the  said  Joseph  Rivas  shall 
elthHr  pay  over  to  each  of  the  said  children 
their  proportion  of  my  estate,  both  personal 
and  real,  or  shall  hold  or  Invest  the  same 
for  their  exclusive  benefit  until  he  shall  deem 
it  safe,  and  for  their  interest,  to  pay  the 
same  over  to  them."  Then  the  will  orders 
and  declares  that,  in  case  of  the  death  of 
said  Joseph  Rivas  before  the  said  children 
shall  become  of  age,  then  the  executors  and 
administrators  of  the  estate  of  said  Rivas, 
whether  appointed  by  him,  or  by  the  court 
of  probate,  shall  be  required  to  give  good 
and  sufficient  bonds,  to  be  approved  by  the 
Judge  of  probate,  to  an  amount  of  double 
the  amount  that  may  be  coming  from  the 
estate  to  each  of  the  children,  and  the  said 
executor  or  administrator  shall  be  required 
to  act  in  the  same  manner  and  form  as  the 
said  Rivas  Is  required  to  do.  Then  it  ap- 
points said  Joseph  sole  executor.  Two  of 
the  children,  Joseph  and  Heniy,  were  ad- 
mitted, on  the  rehearing  proceedings,  to  be 
of  full  age. 

In  our  Judgment,  such  devisees  became, 
on  the  death  of  Mr.  Koopman,  necessary 
parties,  for  the  purposes  of  partition.  His 
executor  was  not  a  sufficient  party  for  such 
purpose,  as  the  representative  of  their  In- 
terests. In  view  of  the  fact  that  the  execu- 
tor was  made  a  party  defendant  without  the 
will  being  before  the  court,  we  conclude  that 
the  chancellor  thought  the  execute  to  be 
rendered  a  sufficient  party  by  the  general 
nature  and  powers  of  the  office  of  executor. 
Still,  in  disposing  of  this  question,  we  shall, 
for  the  purposes  of  this  case,  but  not  as  a 
precedent,  regard  the  will  as  properly  before 
us,  notwithstanding  any  etror  there  may  be 
in  such  assumption;  and  we  shall  pass  upon 
the  question  of  parties  with  reference  to  Its 
several  provisions.  Generally,  or  Independ- 
ent of  provisions  of  a  will  endowing  an  ex- 
ecutor with  special  Interests  or  powers  as 
to  real  property  devised  to  others,  such  an 
executor  was  entitled,  as  the  law  stood  at 
the  time  of  Mr.  Koopman's  death,  to  the 
possession  and  control  of  such  property  as 
assets,  and  he  could  maintain  ejectment  to 
recover  possession  of  the  same.  Sanchez's 
Adm'r  v.  Hart,  17  Fla.  507;  Epplnger  v. 
Ganepa,  20  Fla.  262.  But  we  do  not  think 
such  a  trustee  to  be  either  an  owner,  or 
representative  of  the  heirs  .or  devisees  of  a 
testator,  for  the  purpose  of  a  partition.  In 
such  a  case,  neither  the  legal  title  nor  the 
beneficial  Interest  Is  in  him,  and  he  cannot 
be  held  to  have  authority  to  stand  for  those 
who  have  such  interests  in  a  proceeding 
whose  puri)ose  is  a  permanent  division  of 
property  among  the  real  owners.    Under  the 
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proTiStons  of  the'  win  before  as,  Joseph  M., 
B&ary  L.,  and  Alphonso  M.  Rivas  became, 
npon  the  death  of  Henry  Koopman,  the  bene- 
ficial—and In  the  eyes  of  a  court  of  equity 
the  real— owners  of  the  Interest  of  Mr.  Koop- 
man in  the  property  sought  to  be  divided. 
Neither  the  devise  to  the  executor  nor  the 
powers  conferred  upon  him,  have  deprived 
the  devisees  of  such  ownership.  Any  par- 
tition of  the  land,  so  far  as  the  interest  which 
the  bill  Imputes  to  Mr.  Koopman  is  con- 
cerned, must  be  for  the  benefit  of  the  dev- 
isees; and,  being  the  beneficial  owners,  they 
are  necessary  parties  to  such  a  division. 
Fridenberg  v.  Wilson,  20  Fla.  359;  Perry, 
Trusts,  §§  328,  873,  881;  Whltiock  v.  WUlard, 
18  Fla.  158.  Neither  the  pleadings  nor  the 
record  show  that  the  land  in  question  was 
partnership  assets,  or  is  held  as  such  by  the 
appellant  No  such  case  is  before  us,  wbat- 
ever  may  be  its  rule  as  to  parties.  Loubat 
V.  Nourse,  5  Fla.  350;  Freem.  Coten.  If  111- 
120,  443. 

The  decree  must  be  reversed,  and  the  cause 
remanded  for  proceedings  not  Inconsistent 
with  this  opinion.    It  will  be  so  ordered. 


(33    Fla.    e2E) 

ROGBRO  et  al.  v.  ZIPPEL. 

(Supreme  Court  of  Florida.    May  15,  1894.) 

Evidence— Pboof  of  Foheion  Statutes. 

1.  Under  the  act  of  March  15,  1843  (section 
4,  p.  514,  McClel.  Dig.),  enacting  that  the  print- 
ed copies  of  the  statute  laws  of  any  of  the 
United  States  or  the  territories,  if  purporting 
to  be  published  under  the  authority  of  the  re- 
spective governments^  or  if  commonly  admitted 
and  read  as  evidence  in  their  courts,  shall  be  ad- 
mitted in  all  courts  of  law  and  on  all  other  oc- 
casions in  tills  state  as  prima  facie  evidence  of 
such  law,  a  printed  volume  purporting  to  con- 
tain the  statute  laws  of  another  state  is  not  ad- 
missible as  evidence  unless  it  purports  to  have 
been  published  under  the  authority  of  such  other 
state,  or  is  proved  to  be  commonly  admitted  and 
read  as  evidence  in  the  courts  of  that  state. 
Our  courts  do  not  talce  judicial  knowledge  of 
the  fact  that  a  volume  not  purporting  to  have 
been  so  published  is  commonly  admitted  and 
read  as  evidence  in  the  courts  of  the  state  or  ter- 
ritory whose  statutes  it  purports  to  contain. 

2.  The  seventh  edition  of  the  Revised  Stat- 
utes of  New  York,  edited  by  Montgomery  H. 
Throop,  and  published  by  Banks  &  Brothers, 
A.  D.  1882,  held  Inadmissible  here  in  the  ab- 
sence of  proof  that  it  is  commonly  admitted  and 
read  as  evidence  in  the  courts  of  New  York,  and 
this  notwithstanding  the  printed  certificate 
therein  of  the  secretary  of  state  of  New  York  as 
to  such  volume's  containing  a  correct  transcript 
of  the  Revised  Statutes  as  originally  published. 

(Syllabus  by  the  Court) 

Appeal  from  circuit  court,  Putnam  county; 
J.  J.  Flnley,  Judge. 

Action  by  Gustavus  B.  Zippel  against  Mary 
A.  Rogero  and  others.  Judgment  for  plain- 
tiff, and  defendants  appeal.     Reversed. 

Calhoun.  Gillis  &  DeWitt,  for  appellants. 
Geo.  P.-  Fowler,  for  app^ee. 

RANBY,  0.  J.  Appellee  sued  appellants, 
who  ai«  husband  and  wife,  in  ejectment,  to 


recover  a  described  portion  of  lot  1,  in  sec- 
tion 12,  township  10  S.,  range  26  B.,  situate 
In  Putnam  county,  and  they  pleaded  the  gen- 
eral Issue.  On  the  trial  before  a  jury,  the 
plalntUT,  after  showing  title  from  the  United 
States  to  his  father,  Gustavus  B.  Zippel,  of- 
fered in  evidence  an  instrument  in  writing, 
purporting  to  be  a  deed  of  conveyance  In  fee 
of  the  locus  in  quo,  executed  August  14,  1883, 
by  Gustavus  B.  Zippel  and  Julia  M.  Zippel, 
his  wife,  the  former  of  the  city,  county,  and 
state  of  New  York,  and  the  latter  of  the 
township  of  Bast  Orange,  coimty  of  Bssex, 
state  of  New  Jersey,  to  Gustavus  B.  Zippel, 
Jr.,  of  the  stated  township.  There  is  but  one 
snbscrlblng  witness  to  the  Instrument  Its 
execution  appears  to  have  been  acknowledg- 
ed before  a  notary  public  in  the  city  of  New 
York  on  the  day  mentioned  above.  The  at- 
torneys for  the  defendants  objected  to  the 
introduction  of  the  deed,  on  the  ground  that 
it  purported  to  have  been  executed  in  the 
presence  of  only  one  witness,  instead  of  two 
witnesses,  as  required  by  the  laws  of  Flori- 
da; and,  upon  the  objection  being  sustained 
by  the  court,  the  plaintiff  testified  that  the 
deed  was  executed  in  the  state  of  New  York. 
Then  the  plaintiff,  to  prove  the  law  of  the- 
state  of  New  York  in  relation  to  conveyances 
of  realty,  and  that  the  deed  was  executed  in 
accordance  therewith,  offered  in  evidence  a 
certain  series  of  books  consisting  of  three 
volumes,  numbered  volumes  1,  2,  and  3,  and 
designated  on  the  back  of  each:  "Revised 
Statutes  of  New  York.  Banks  &  Brothers' 
Seventh  Edition."  The  title  page  of  each  of 
said  volumes  being,  says  the  bill  of  excep- 
tions, "in  words  and  figures  as  follows,  with 
the  exception  as  to  the  statement  of  the  con- 
tents of  each  volume  (which  statement  of 
contents  contains  no  authority  for  publica- 
tion): The  Revised  Statutes  of  the  State  of 
New  York  as  Altered  by  Subsequent  Legis- 
lation; Togetho'  with  the  Other  Statutory 
Provisions  of  a  General  and  Permanent  Na- 
ture now  in  Force,  Passed  from  the  Year 
1778  to  the  Close  of  the  Session  of  the  Leg- 
islature of  1881,  Arranged  In  Connection  with 
the  Same  or  Kindred  Subjects  In  the  Revised 
Statutes;  to  which  are  Added  References  to 
Judicial  Decisions  npon  the  Provisions  Con- 
tained in  the  Text,  Bxplanatory  Notes,  and 
a  Full  and  Complete  Index.  Bdited  by 
Montgomery  H.  Throop,  Cotmselor  at  Law. 
Seventh  Edition,  1882.  Banks  &  Brothers, 
Law  Book  Sellers,  473  &  475  Broadway,  Al- 
bany, N.  Y.  144  Nassau  Street  New  Yorlt.'  " 
Volume  1  contains  a  printed  certificate  by 
Joseph  B.  Oarr,  secretary  of  state  of  New 
York,  certifying  "that  so  much  of  the  matter 
contained  in  the  text  of  this  edition  of  the 
Revised  Statutes  as  purports  to  be  a  copy 
thweof  is  a  correct  transcript  of  the  text  of 
the  Revised  Statutes  as  originally  published 
under  the  authority  of  the  state,  except  such 
typographical  errors  in  the  original  as  have 
been  corrected  in  the  copy,  and  except  such 
parts  as  have  been  altered  by  acts  of  the  leg- 
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iBlatnre,  and  that,  with  respect  to  such  parts, 
It  conforms  to  the  acts  by  which  sach  altera- 
'  lions  have  been  made."  Its  conclusion,  omit- 
ting the  signature  and  title  of  office,  Is:  "In 
witness  whereof  I  have  hereto  set  my  slg- 
natore  at  the  city  of  Albany  this  12th  day  of 
December,  1881."  To  the  Introduction  of 
these  books  defendants  objected,  because 
the  books  did  not  purport  to  be  authentic 
and  properly  authorized  publications  under 
the  authority  of  the  government  of  the  state 
of  New  York,  and  because  plalntltf  had  not 
shown  that  said  publication,  so  oCTered  as 
such  proof,  was  commonly  admitted  and  read 
as  evidence  In  the  courts  of  the  state  of  New 
York.  The  court  overruled  the  objection, 
and  admitted  such  "books,  published  aa 
afwesald,  as  evidence,  and  aa  properly  au- 
thenticated publication  of  the  statute  laws 
of  the  state  of  New  York;"  and  to  this  rul- 
ing defendants  excepted.  Plaintiff's  counsel 
then  read  from  volume  3,  art  4,  tit  "Of 
iJienatlon  by  Deed,"  {  137,  p.  2194,  as  fol- 
lows: "Every  grant  in  fee  or  of  a  freehold 
estate  shall  be  subscribed  and  sealed  by  the 
person  from  whom  the  estate  or  interest 
omveyed  is  Intended  to  be  passed,  or  his 
lawful  agent;  if  not  duly  acknowledged, 
previous  to  Ita  delivery,  according  to  the 
provisions  of  the  third  chapter  of  this 
act  its  execution  and  delivery  shall  be 
attested  by  at  least  one  witness,  or  if 
not  so  attested  It  shall  not  take  effect 
as  against  a  purchaser  or  Incumbrancer  untu 
so  acknowledged."  Defendants  objected 
further  to  the  Introduction  of  said  deed  on 
the  ground  that  plaintiff  had  not  proved  by 
such  publication,  or  by  other  proof,  that  the 
deed  was  executed  according  to  the  laws  of 
New  York  in  force  at  the  date  of  the  alleged 
execution  of  such  deed,  vis.  August  14,  1883, 
such  publication  as  read  and  proven  only 
purporting  to  be  the  statute  law  of  New 
York  in  force  at  the  close  of  the  session  of 
the  New  York  legislature  of  1881.  The  ob- 
jection was  overruled,  and  exception  duly 
noted,  and  the  deed  was  read  and  filed  in 
evidenca  Plaintiff  then  testified  that  the 
land  described  in  the  deed  was  the  same  as 
that  described  In  the  declaration,  and,  de- 
fendants offering  no  testimony,  there  wore 
verdict  and  judgment  for  the  plaintiff. 

The  volumes  refared  to  have  not  been 
sent  up  to  this  court,  but  what  is  stated  as 
to  them  Is  taken  entlrdy  from  the  bill  of 
exceptions.  It  is  provided  by  section  16,  p. 
218,  McClel.  Dig.  (Act  Feb.  24.  1873),  that 
deeds  executed  In  this  state  of  lands,  or  any 
interest  in  lands,  therein,  shall  be  executed 
in  the  presence  of  two  witnesses,  who  shall 
subscribe  their  names  to  the  same  as  such, 
and,  Attet  designating  the  officers  before 
whom  the  execution  of -any  such  deed  or  con- 
veyance may  be  acknowledged,  it  is  further 
provided  that  If  any  such  deed  or  convey- 
ance of  land  Shall  be  executed  in  any  other 
state,  tKTitory,  or  district  of  the  United 
States,  such  deed  may  be  executed  accwdlng 


'to  the  laws  of  such  state,  territory,  or  dis- 
trict, and  the  execution  thereof  may  be  ac- 
knowledged before  certain  officers  there  des- 
ignated. The  act  of  March  15,  1843  (section 
4,  p.  342,  Thomp.  Dig.;  section  4,  p.  514, 
McCIel.  Dig.),  enacts  that  the  printed  copies 
of  the  statute  laws  of  any  of  the  United 
States  or  of  the  territories  thereof.  If  pur- 
porting to  be  published  under  the  ianthority 
of  the  respective  governments,  or  if  common- 
ly admitted  and  read  as  evidence  In  th^r 
courts,  shall  be  admitted  in  all  courts  of  law, 
and  on  all  other  occasions,  in  this  state,  as 
prima  facie  evidence  of  such  laws.  We  can- 
not see  that  the  volumes  offered  in  evidence 
are  printed  copies  of  the  statute  laws  of  New 
York,  piuportlng  to  be  published  under  au- 
thority of  the  government  of  the  state  of 
New  York.  They  do  not  pruport  to  be  pub- 
lished under  such  authority.  The  certificate 
of  the  secretary  of  state  does  not  so  state, 
nor  does  anything  presented  by  the  bill  of 
exceptions.  If  it  be  that  these  volumes  are 
commonly  admitted  and  read  in  evidence  in 
the  courts  of  New  York,  there  is  no  evidence 
In  the  bill  of  exceptions  to  prove  the  fact, 
nor  can  we  talce  Judicial  notice  of  the  fact. 
If  such  it  be.  It  is  unnecessary  to  notice  the 
other  question.  The  judgment  is  reversed, 
and  a  new  trial  awarded. 


(n   FU.    573) 

JAOKSONVnXH,  T.  &  K  W.  RY.  CO.  v. 

LOCKWOOD   et  al. 

(Supreme  Court  of  Florida.     May  1,  1894.) 

Wife  as  Witness  —  Construotiom    of  Debd  — 

TbbSFABS— DaMAOES— EVIDENOB  —  CbOSB  EXAM- 
INATION— Ckbdibilitt  of  Witness — Admissions 
— Trespass— Damages  — Rbfesbnoe  — Addition- 

XL  PLBASINea. 

1.  In  an  action  by  husband  and  wife,  and 
really  In  right  of  the  latter,  the  wife  was  a  com- 
petent witness  in  her  own  behalf,  as  the  law 
was  on  September  20, 1889. 

2.  In  a  ^ant  of  land  abattins  on  a  high- 
way, a  description  bounding  the  land  granted 
by  the  highway  conveys  to  the  center  of  the 
highway,  where  the  grantor  has  title  to  such 
center.  The  presumption  arising  from  a  deed 
■o  boanding  the  land  granted  is,  in  the  absence 
of  proof  to  the  contrary,  that  the  grantor  owned 
to  the  center  of  the  highway. 

3.  In  an  action  of  trespass  quare  clansnm 
fregit,  a  witness  was  asked  what  the  property 
was  worth  before  the  railroad  company  placed 
the  track  on  it,  and  she  answered  that  she 
could  hare  sold  the  three  lots  for  $6,000.  T%e 
answer  was  objected  to,  but  the  grounds  of  ol>- 
jection  are  not  stated  in  the  bill  of  exceptions. 
Edd,  that  it  cannot  be  urged  on  appeal  as  an 
objection  to  the  admission  of  such  evidence, 
either  that  she  was  not  qualified  to  testify  to 
the  value  of  the  property  as  an  expert,  or  that 
the  amount  for  which  she  could  have  sold  the 
land  was  not  relevant,  or  that  she  had  not  been 
asked  any  questions  to  test  her  qaalifications  to 
give  an  opinion  as  to  the  value  of  the  property. 

4.  Plaintiff's  witness  was  asked  on  cross- 
examination  if  It  was  not  a  fact  that  he  had 
testified  in  no  less  than  a  dozen  suits  against  de- 
fendant in  the  last  15  months,  and  the  qoes- 
tion  was  excluded  by  the  referee.  The  eronnd 
urged  here  in  support  of  the  question  is  that  its 
purpose  was  to  show,  in  connection  with  the 
fact  that  he  had  a  suit  pending  against  the  de- 
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fendant  for  obstmctlnir  ^  btghway,  hia  biaa  and 
tnimas.    Held  not  error. 

5.  A  letter  and  conversation  of  the  presi- 
dent of  the  defendant  companr  as  to  the  con- 
Btraction  of  the  railroad  had  relevant  and  ad- 
mtssibla  on  the  issne  whether  such  company  or 
another  constructed  the  railroad. 

6.  In  an  action  of  trespass  qnare  clansnm 
fregit  against  a  railroad  company  for  con- 
structing and  operating  a  railroad  over  plain- 
tifCs  land  covered  by  the  street,  the  entire  dam- 
age done  to  her  property  by  the  construction 
and  proper  operation  of  the  railroad  may  be  re- 
covered in  an  action,  and  the  recovery  should 
not  be  limited  to  damage  sustained  anterior  to 
the  commencement  of  the  action;  and  it  is  not 
error  to  admit  testimony  as  to  the  market  value 
of  the  property  before  and  after  the  construc- 
tion of  the  road.  Railroad  Co.  v.  Jackson,  21 
Fla.  146,  and  Railroad  Co.  v.  Brown,  1  South. 
512,  23  Fla.  104,  approved.  Railway  Co.  v. 
Davis,  7  South.  29,  25  Fla.  917,  disapproved, 
in  so  far  as  it  is  inconsistent  with  this  rule. 

7.  The  statute  gives  a  referee  the  same 
power  as  to  filing  additional  pleadings  as  the 
court  making  the  reference  may  have;  and  an 
order  of  reference,  made  pursuant  to  and  in  the 
terms  of  an  agreement  that  the  cause,  and  all 
matters  in  controversy  therein,  as  the  issues  are 
now  made  up,  be  submitted  to  a  named  attorney, 
as  by  the  statute  in  such  cases  made  and  pro- 
vided, is  not  a  limitation  upon  the  statutory 
power  of  the  referee  as  to  filing  of  additional 
pleading. 

8.  The  refusal  of  a  referee,  on  the  trial  of  a 
'cause,  to  permit  a  defendant  to  file  a  plea  of 
the  statute  of  limitations  will  not  be  held  error 
where  neither  evidence  tending  to  establish  such 
a  plea  has  been  introduced  by  one  of  the  parties, 
nor  an  ofter  of  such  evidence  been  made  by  the 
party  asking  leave  to  file  the  plea. 

(Syllabus  by  the  Court.) 

Appeal  from  circuit  court,  Putnam  county; 
Jesse  J.  Flnley,  Judge. 

Action  by  Mrs.  Lockwood  and  her  husband 
against  the  JacksonviUe,  Tampa  &  Key  West 
Railway  Company.  Judgment  for  plaintiffs. 
Defendant  appeals.    Affirmed. 

J.  R.  Parrott  and  T.  M.  Day,  Jr.,  for  ap- 
pellant   Oeo.  P.  Fowlor,  for  appellees. 

RANEY,  O.  J.  Mrs.  Lockwood  and  her 
husband,  Arthur  H.  Lockwood,  the  appellees, 
sued  the  appelant,  a  body  corporate  under 
the  laws  of  Florida,  on  May  7, 1888,  in  an  ac- 
tion of  trespass  auare  dausum  fregit,  alleg- 
ing that  such  railroad  company,  on  June  25, 
1885,  and  on  divers  other  days  Intervening 
that  day  and  the  Institution  of  the  action, 
with  force  and  arms,  and  without  the  leave 
or  license  of  plaintiffs,  and  against  their 
will,  broke  and  entered  upon  a  certain  close 
of  the  plaintiffs  In  the  town  of  Palatka 
Heights,  In  Putnam  county,  and  described  as 
lots  1,  2,  and  S,  In  block  10,  as  shown  by  a 
plat  of  the  town  recorded  In  the  clerk's  office 
of  the  county,  such  lots  being  bounded  on  the 
east  by  Thompson  sfreet,  and  on  each  of  the 
other  three  sides  by  a  named  street;  and  al- 
so all  that  land  lying  In  Thompson  street, 
in  said  town,  adjoining  and  abutting  said  lots, 
to  the  middle  and  center  of  such  street- 
all  of  which  land  the  plaintiffs  are  alleged 
to  have  been  the  owners  of,  and  In  law- 
ful possession  of.  The  substance  of  the 
trespass  alleged  Is  grading  the  street  for  a 


railroad  track  for  the  distance  of  381  feet  in 
length,  by  40  feet  In  width,  and  digging,  ex- 
cavating, and  carrying  away  dirt,  and  laying 
down  wooden  ties  and  Iron  rails,  and  con- 
structing a  railroad  track  on  such  street,  and 
using  the  same  as  a  railroad  track  for  the 
period  above  stated,  the  street  as  thus  used 
being  alleged  to  be  the  property  of  the  plain- 
tiffs; and  that  bysachmeansandthenseof  the 
track  for  dally  and  frequent  passage  there- 
on over  the  land  and  close  of  the  plaintiffs 
of  defendant's  railway  locomotives,  cars,  and 
trains,  the  public  road  and  street  aforesaid 
to  and  from  and  over  the  land  and  dose  of 
plaintiffs  was  then  and  there  Impaired,  Im- 
peded, and  obstructed,  so  that  plaintiffs  could 
not  have  Ingress  and  egress  or  passage  to  and 
from  and  over  and  across  their  land  and  close 
aforesaid,  to  wit,  Thompson  street,  for  the 
passage  and  travel  of  carts,  wagons,  car- 
riages, and  other  vdilcles,  and  by  means 
whereof  the  said  land  and  close  of  the  plain- 
tiffs became  and  continued  to  be  greatly  de- 
preciated in  value,  and  Injured,  and  the  com- 
fort, convenience,  and  safety  of  the  plalntUEs' 
family  and  property  are  greatly  Impaired  and 
endangered;  the  ad  damnum  being  |5,000. 

The  pleas  of  the  defendant,  upon  which  Is- 
sue was  Joined,  are  the  general  Issue;  (2)  that 
the  plaintiffs  have  no  right  or  title  to  the 
property  m.entioned;  and  (3)  that  the  prem- 
ises described  In  the  declaration  are  not,  and 
were  not  at  the  time  stated,  the  properly  of 
the  plaintiffs. 

I.  The  first  error  alleged  Is  as  to  the  ruling 
of  the  trial  court  permitting  Mrs.  Lodrwood 
to  testify.  The  record  states  that  the  plain- 
tiffs,  to  prove  the  Issues  on  their  part,  intro- 
duced as  a  witness  Mrs.  A.  H.  Iiockwood,  who, 
upon  being  duly  sworn,  testified  that  she  was 
a  plaintiff  In  this  suit,  and  then  stated  the 
place  of  her  residence  and  the  duration  of 
such  residence.  Here  the  defendant  objected 
to  her  testifying,  "on  the  ground  of  compe- 
tency, she  being  coplalntlff  with  her  hus- 
band, and  for  the  further  reason  that  her  hus- 
band cannot  testify."  This  was  Septemebr 
20,  1889.  Under  the  statutes  of  this  state 
applicable  to  the  whole  period  of  time  cov- 
ered by  this  case  and  Its  trial,  a  husband  was 
qualified  to  testify  In  his  own  behalf,  and 
the  wife  qualified  to  testify  In  his  behalf 
where  he  was  a  party  and  could  testify,  and 
to  testify  tor  herself,  independently  of  his 
having  or  not  having  any  Interest  In  the 
cause.  Haworth  v.  Norrls,  28  Fhi.  763,  10 
South.  18.  The  htisband  (Mr.  Lockwood)  was 
properly  exduded  as  a  witness,  the  suit  be- 
ing really  one  In  right  of  the  wife,  and  Mrs. 
Lockwood  was  properly  admitted  as  a  wit- 
ness In  her  own  behalf.  Haworth  v.  Nonia. 
supra. 

H.  The  theory  of  the  objections  made  to 
certain  questions  propounded  to  the  witness, 
and  the  answers  thereto,  as  to  the  damage 
sustained  by  the  plaintUb,  was  that,  as  plain- 
tiffs' grantor  was  not  shown  to  have  owned, 
to  the  middle  of  the  street,  there  was  no  evt- 
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dence  that  plaintiffs  owned  to  tbat  point  It 
is  conceded  that  a  description  bounding  land 
by  a  highway  conveys  to  the  center  of  the 
highway  (Balhroad  Co.  .t.  Brown,  23  Fla.  104, 
1  South.  612;  Sherman  T.  McKeon,  S8  N.  T. 
266;  3  Washb.  Beal  Prop.  420  et  seq.;  Gould 
T.  Railroad  Co.,  142  Mass.  85,  7  N.  B.  643; 
Clark  T.  Parker,  106  Mass.  654),  trat  it  is  as- 
serted, on  the  principle  of  non  dat  qui  non 
babet  (Ghnrcb  t.  Stiles,  69  Vt  642,  10  Afl. 
674),  and  very  properly,  that  it  does  so  only 
where  the  grantor  himself  has  the  title.  The 
abutting  proprietor  is  prima  facie  owner  of 
the  soU  to  the  middle  of  the  highway,  sub- 
ject to  the  easement  in  favor  of  the  public; 
the  rule  being  founded  on  the  presumption 
that  the  ground  was  originally  taken  from 
such  proprietors,  and  for  the  sole  purpose  of 
being  used  as  a  highway.  Dunham  v.  Wil- 
liams. 37  N.  Y.  251;  Stiles  v.  Curtis,  4  Day, 
328,  333.  In  our  Judgment,  the  presumption 
arising  from  the  deed  from  Hargrove,  convey- 
ing the  land,  and  bounding  it  on  the  east  by 
Thompson  street,  is,  in  the  absence  of  proof 
to  the  contrary,  that  Hargrove  owned  to  the 
center  of  the  street  Unless  this  presumption 
prevails,  then  the  tiUe  must  in  all  cases  of 
this  kind,  where  there  is  such  description,  be 
deraigned  back  to  an  ownership  to  such  cen- 
ter at  the  time  the  street  was  laid  out;  for, 
if  the  presumption  of  such  ownership  does 
not  obtain  In. favor  of  one  grantor,  then  it 
cannot  In  favor  of  another.  It  is  not  to  be 
presiuned  that  Hargrove  conveyed  more  than 
he  owned,  and  the  deed  is  as  strong  evidence 
of  plaintiffs'  title  to  the  center  of  the  street 
as  it  is  of  title  to  any  pprt  of  the  named  lots. 

TTT.  Mrs.  Lockwood  was  asked  what  the 
property  was  worth  before  the  railroad  com- 
I»aii7  placed  the  track  there,  and  replied  that 
she  could  have  sold  the  three  lots  for  $6,000. 
The  record  shows  that  the  answer  was  ob- 
jected to,  but  not  on  what  ground.  The 
grounds  urged  here  are  that  the  witness  was 
not  qualified  to  testify  to  the  value  of  the 
property  as  an  expert,  and  the  amount  for 
which  she  could  have  sold  the  land  was  not 
relevant  and  that  she  had  not  been  asked 
any  questions  to  test  her  qualifications  to  give 
an  opinion  as  to  the  value  of  the  property. 
If  there  was  anything  In  either  of  these 
grounds,  they  should  have  been  urged  at  the 
proi»er  time,— on  the  trial.  There  is  no  evi- 
dence that  any  such  objection  was  made. 
Such  objections  cannot  be  nrged  primarily  in 
the  appellate  court  as  against  the  admission 
of  evidence.  Gladden  v.  State,  12  Fla.  562; 
Ortiz  V.  State,  30  Fla.  256,  11  South.  611. 
The  case  of  Railway  Co.  v.  Coon,  15  Neb.  232, 
18  N.  W.  62,  does  not  conflict  with  this  con- 
clusion. 

IT.  A  witness  was  asked  by  the  defoid- 
ant's  counsel,  on  cross-examination,  If  It  was 
not  a  fact  that  he  had  testified  In  no  less 
than  a  dozen  suits  against  the  defendant  In 
the  last  15  months.  The  ground  urged  In 
support  of  the  question  is  tliat  its  purpose 
was  to  show,  In  connection  with  the  fact  that 


he  had  a  suit  pending  against  the  defendant 
for  obstructing  a  highway,  his  bias  and  aoi- 
mus.    The  question  was  properly  excluded. 

v.  The  same  witness  was  called,  in  rebut- 
tal, and  after  stating  that  he  knew  one  Al- 
fred Bishop  Mason,  and  that  he  was  vice 
president  of  the  defendant  company  in  1885, 
was  shown  a  letter  to  the  witness  from  Ma- 
son as  such  officer,  dated  Jacksonville,  Fla., 
October  19,  1885,  In  which  Mason  acknowl- 
edges a  letter  from  the  witness  of  the  13th 
of  the  same  month,  and  states  that  he 
thought  "our"  arrangement  was  to  have  the 
borrow  pit  fixed  within  a  reasonable  time, 
not  within  30  days;  and  that  he  finds,  on 
consulting  with  Gen.  Bentley,  that  Mr.  Mc- 
carty, "our  roadmaster,"  was  instructed  a 
month  ago  to  fill  in  at  that  point  as  soon  as 
it  could  be  done  without  impeding  construc- 
tion; and  that  the  writer  would  see  tliat  his 
attention  Is  called  to  the  matter  again;  and 
saying:  "As  a  railroad  man,  you  will  ap- 
preciate better  than  an  outsider  could  the 
necessity  we  are  under  of  pushing  the  work 
southward  as  fast  as  possible,"  and  praying 
that  he  would  be  patient,  as  "we"  intend  to 
try  to  satisfy  you  fully.  "Witness  then  testi- 
fied that  the  signature  was  Mason's,  and  tliat 
Mason  had  acknowledged  this  signature  to 
be  his.  Plaintiffs  then  offered  the  letter  In 
evidence,  and  defendant  objected,  on  the 
ground  of  irrelevancy  and  incompetency. 
The  witness  was  then  asked  whether  he  liad 
any  conversation  with  Mason  atrout  this  time 
about  the  building  of  the  track,  and  defend- 
ant objected  on  the  ground  of  irrelevancy. 
The  witness  replied  that  he  had.  In  each 
case  the  objection  was  overruled  and  an  ex- 
ception noted.  The  puriwse  in  introducing 
the  letter  and  the  conversations,  subsequent- 
ly explained,  was  to  overcome  the  testimony 
adduced  by  the  defendant  to  show  that  an- 
other company  had  constructed  the  railroad 
along  Thompson  street  We  think  the  tes- 
timony was  relevant  to  this  particular  issue, 
and  properly  admitted. 

VL  The  remaining  assigiunents  of  error, 
except  one,  Involve  the  question  whether  or 
not  in  an  action  of  this  kind  there  can  be  a 
recovery  for  the  entire  damage  sustained  by 
the  plaintiff,  or  only  for  damage  Incurred  an- 
terior to  the  institution  of  the  suit  It  is 
a  proposition  on  which  there  is  very  positive 
conflict  of  authority.  In  Railroad  Co.  v. 
Jackson  (1884)  21  Fla.  146,— a  suit  by  the 
appellee  to  restrain  the  appellant  company 
from  continuing  to  run  cars  over  its  road 
on  his  land,  and  in  which  it  was  held  that 
he  had  by  acquiescence  lost  the  right  to  such 
relief,— it  was  also  decided  that  Jackson  liad 
not  lost  his  title  to  the  land,  and  could  main- 
tain an  appropriate  action  at  law  to  recover 
damages,  and  that  the  injury  being  of  a  per- 
manent nature,  the  damages  recoverable  at 
law  might  include  the  whole  injury  oe  loss, 
and  such  recovery  would  be  a  bar  to  an  uc- 
tton  for  subsequent  injuries  arising  from  the 
same  source.    The  showing  as  to  damages 
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was  tbat  the  company  entered  upon  the  lot 
of  complainant,  and  ousted  his  tenant,  appro- 
priated the  middle  portion  of  the  lot  as  a 
roadbed,  tore  away  fences,  dug  up  trees,  re- 
moved a  dwelling  house,  and  built  a  railroad 
across  the  lot,  and  was  running  trains  on  it 
Again,  in  Railroad  Co.  v.  Brown  (1887)  23 
Fla.  104,  1  South.  612,  among  other  points 
decided  was  the  one  that  when  a  person 
owns  a  lot  Ml  a  public  street  of  a  town  or 
city,  and  the  fee  in  the  soil  as  far  as  the  cpji- 
ter  of  the  street,  •  the  laying  of  a  railroad 
track  along  the  street,  wholly  or  partly  on 
his  soil,  without  his  consent,  and  without 
taldng  it  and  paying  just  compensation  there- 
for in  accordance  with  the  statute  regulat- 
ing the  method  by  which  private  property 
may  be  taken  for  public  use,  is  an  unlawful 
appropriation  of  the  property  of  such  owner; 
and  that  the  owner  in  such  a  case  was  en- 
titled to  damages  for  a  depreciation  of  the 
market  or  rental  value  of  his  premises,  nnd 
for  annoyances  to  his  business  or  to  family 
occui>atlon.  This  case  also  holds  that  where 
an  adjacent  owner  of  real  estate  on  such  a 
street  la  not  the  owner  of  the  fee  to  the  cen- 
ter of  the  street,  though  he  is  not  entitled  as 
against  a  company  laying  a  railroad  along 
the  street,  by  proper  authorityi  to  recover 
damages  for  the  appropriation  of  the  koU 
of  the  street,  or  to  any  incidental  injury  to 
his  property  from  noise  or  smoke  or  like  an- 
noyances, yet  he  Is  entitled  to  the  use  of  the 
street,  and  may  recover  damages  fw  any 
special  injury  he  may  sustain.  If  by  reason 
of  the  improper  laying  of  the  track,  or  its 
improper  use,  his  right  to  use  it  is  unrea- 
sonably abridged  or  impeded;  but  that,  In 
an  action  grotmded  on  such  injniy,  the  dim- 
inution of  the  value  of  the  estate  of  the 
plaintltr  is  not  a  ground  of  damage.  In  this 
case  the  declaration  showed  that  the  plain- 
tiff owned  to  the  center  of  the  street,  but 
It  did  not  show  that  the  track  was  on  plain- 
tiflF's  half  of  the  street,  or  what  its  exact  lo- 
cation in  the  street  was,  nor  did  It  allege 
any  negligent  construction  of  the  road,  um* 
anything  in  the  nature  of  a  permanent  In- 
jury, either  by  subjecting  his  soil  to  the  ad- 
ditional burden  of  the  railroad  or  otherwise; 
the  gravamen  of  the  declaration  being  that, 
by  running  trains  faster  than  the  municipal 
ordinance  permitted,  and  letting  cars  stand 
on  the  track,  the  building  on  plaintiff's  lot 
had  been  rendered  tmflt  for  Uvery  stable  piir- 
I>oseB,  and  worth  but  little  to  plaintiff,  and 
another  lot  greatly  damaged  in  value.  The 
case  was  disposed  of  by  sustaining  a  demur- 
rer to  the  declaration,  which  the  circuit  Judge 
had  overruled.  In  Railway  C!o.  v.  Davis,  25 
Fla.  017,  7  South.  29,  decided  January  10, 
1890,  the  declaration  charged  (omitting  dates 
and  times):  (1)  A  forcible  entry  of  plain- 
tiff's land,  and  tearing  down,  digging  up,  and 
destroying  plaintiff's  growing  corn;  (2)  tak- 
ing down  and  removing  and  destroying  plain- 
tiff's fence;  (3)  cutting  down  trees,  digging 
boles  and  traiches,  and  throwing  up  huge 


embankments  upon  plalntUTs  land,  and 
building  a  railroad  thereon,  and  thereby  ren- 
dering the  close  useless  to  plaintiff  for  the 
puri>ose  for  which  be  had  designed  them; 
and  (4)  building  the  railroad,  and  from  that 
time  continuously  running  locomotives  and 
cars  thereon,  and  thereby  depriving  plain- 
tiff of  the  use  of  his  close  for  such  time. 
There  was  no  evidence  to  sustain  $100  of  the 
$600  for  which  judgment  was  recovered,  and 
the  other  $180  which  this  court  allowed  to 
be  remitted  consisted  of  items,  timber  and 
cordwood,  corn,  rails,  and  pasturage,  aa  to 
which  there  was  no  subsequent  promise  tak- 
ing them  out  Of  the  statute  of  limitations; 
and  the  recovery  of  $320  was  for  a  contin- 
ued trespass.  It  is  said  in  the  opinion: 
"The  suit  before  us  was  commenced  July  7, 
1887,  and  the  declaration  alleges  that  the 
defendant  broke  and  entered  the  plaintifTs 
close  July  1,  1882,  and  alleges  a  continuous 
trespass  upon  his  land  by  the  defendant 
from  the  date  of  the  alleged  entry  to  the 
commencement  of  the  suit  On  the  day  of 
such  entry  by  the  defendant,  an  action  ac- 
crued to  the  complainant,  and  he  could  have 
brought  successive  suits  against  the  defend- 
ant so  long  as  the  trespass  continued.  But 
the  rule  laid  down  in  the  cases  cited  does 
not  authorize  the  plaintiff  to  recover  in  an  ac- 
tion for  trespass  committed  upon  his  land 
by  defendant,  regardless  of  time,  simply  be- 
cause It  was  a  continuing  trespass,  nor  do  we 
know  of  any  law  authorizing  such  recov- 
ery. •  •  •  But  If  there  was  a  continuing 
trespass,  and  the  evidence  tends  to  show  that 
there  was,  the  plaintitCwas  entitied  to  recover 
any  damages  he  sustained  In  consequence  of 
such  trespass  at  any  time  within  three  years 
before  the  suit  was  commenced." 

The  opinion  in  Railroad  Ck>.  ▼.  Ja<^wn, 
supra,  relies  on  Pierce  on  Railroads  (280), 
and  cases  cited  In  note  4,  which  are:  Town 
of  Troy  V.  Caieshhre  R.  Co.,  23  N.  H.  83; 
Fowle  V.  Northampton  Co.,  107  Mass.  352, 
112  Mass.  334;  Powws  v.  City  of  Coun- 
cil Bluffs,  46  Iowa,  662;  Cooper  v.  Randall, 
.59  lU.  317;  Railroad  Co.  v.  Stein,  75  Dl.  41; 
Railroad  Co.  v.  Hoag,  90  HI.  339;  Railroad 
Co.  V.  Carey,  Id.  514;  Railroad  Co.  v.  Mahar, 
91  m.  312;  Chase  v.  Ralhroad  Co.,  24  Barb. 
273;  Easterbro(d£  v.  Raih-oad  Co.,  51  Barb. 
94;  Railroad  Co.  v.  Twine,  23  Kan.  585; 
Dickson  V.  Railroad  Co.,  71  Mo.  S75;  Lamb 
V.  Walker,  3  Q.  B.  Dlv.  389;  and  in  Railroad 
Co.  V.  Brown,  supra;  Railroad  Co.  v.  Heisel, 
38  Mich.  62,  and  Mix  v.  Ralhx>ad  Co.,  67  IlL 
319,  and  the  authorities  cited. 

In  Town  of  Troy  v.  Cheshire  R.  Co.,  de- 
cided in  1861,  the  action  was  case  against  the 
raihroad  company,  which  had  built  its  road 
along  and  upon  a  highway,  and  had  de- 
stroyed a  bridge,  and  erected  upon  the  site 
thereof  a  railroad  bridge  Impassable  to  pub- 
lic travel,  and  had  caused  obstruction  and 
injury  to  the  highway,  and  occupied  with  Its 
rails,  embankments,  and  excavations  a  part 
of  the  highway;  and  the  doctrine  malntaJned 
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la  that  In  cases  of  nnlsance,  if  the  act  done 
Is  necessarily  injurious,  and  la  of  a  T^ermar 
nent  nature,  the  party  injured  may  at  once 
recover  his  damages  for  the  whole  injury; 
but  if  the  act  done  is  not  necessarily  injuri- 
ous, or  if  It  is  contingent  whether  further  in- 
jury may  arise,  the  plaintiff  can  recover  only 
to  the  date  of  his  writ.  "To  apply  this  prin- 
ciple to  the  case  before  us,"  says  the  opinion, 
"the  town  is  made  by  law  chargeable  with 
the  duty  and  expense  of  maintaining  the 
road  which  this  railroad  company  have  in 
part  destroyed  and  In  part  obstructed. 
•  •  •  The  railroad  is,  in  its  nature  and 
design  and  use,  a  permanent  structure,  which 
cannot  be  assumed  to  be  liable  to  change. 
The  appropriation  of  the  roadway  and  mate- 
rials to  the  use  of  the  railroad  is  therefore  a 
permanent  appropriation;  .the  use  of  the 
land  set  apart  to  be  used  as  a  highway,  by 
the  railroad  company  for*  the  use  of  their 
track,  is  a  permanent  diversion  of  that  prop- 
erty to  that  new  use,  and  &  permanent  dis- 
possession of  the  town  of  it  as  the  place  on 
which  to  maintain  the  highway.  The  injury 
done  to  the  town  is,  then,  a  permanent  in- 
jury, at  once  done  by  the  construction  of  the 
railroad,  which  is  dependent  upon  no  contin- 
gency of  which  the  law  can  take  notice,  and 
for  the  injmry  thus  done  to  them  they  are  oi- 
titled*  to  recover  at  once  their  reasonable 
damages."  And  having  stated  what  these 
damages  were,  it  is  further  observed  that 
"these  ingredients  go  to  make  up  the  present 
value  of  the  old  road,  of  which  the  town  has 
been  deprived,  and  they  are  to  be  recovered, 
not  as  prospective  damages,  but  as  compen- 
sation toe  the  injury  the  town  has  now  sus- 
tained." In  Fowle  V.  Northampton  Co.,  the 
decision  of  the  supreme  court  of  Massachu- 
setts was  that  a  judgment  against  a  railroad 
corporation  for  damages  not  limited  to  those 
actually  suffered  at  the  date  of  the  writ  for 
locating  and  constructing  their  road  on  the 
banks  of  a  river,  so  as  to  divert  its  course 
and  cause  it  to  wash  away  the  plaintiff's 
land,  is  a  bar  to  a  like  action  by  him  against 
them  for  subsequent  damages  from  the  same 
canse;  and  in  the  same  case  (112  Mass.  334), 
on  a  new  trial,  the  conclusion  reached  was 
that  in  an  action  against  a  railroad  corpora- 
tion for  the  construction  of  its  roadbed  in 
such  a  manner  as  unaecessarily  to  turn  the 
current  of  a  stream  against  the  plaintiff's 
land,  and  wash  away  his  soil,  the  plaintiff 
inay  recover  for  the  prospective  as  well  as 
past  Injury,  and  a  recovery  of  prospective 
damages  will  bar  an  action  for  subsequent 
damage,  though  caused  by  an  unusual  fresh- 
et In  the  former  of  these  opinions  it  Is  said 
that  the  embankment  was  a  permanent  struc- 
ture, which,  without  any  further  act  except 
keeping  it  in  repair,  must  continue  to  turn 
the  current  of  the  river  in  such  a  manner  as 
gradually  to  wash  away  the  plaintiff's  land; 
and,  further,  that  this  case  is  not  like  one  of 
Illegally  flowing  land  by  means  of  a  mill- 
dam,  where  the  damage  is  not  caused  by  the 


mere  existence  of  the  dam  Itself,  but  by  the 
height  at  which  the  water  Is  retained  by  it 
according  to  the  manner  of  its  use  from  time 
to  time,  as  in  Staple  v.  Spring,  10  Mass.  72, 
and  Hodges  v.  Hodges,  5  Mete.  (Mass.)  205; 
nor  Is  it  the  case  of  an  action  against  a  gran- 
tee who,  after  notice  to  remove  it,  maintains 
a  nuisance  erected  by  bis  grantor,  as  in  Mc- 
Donough  T.  Oilman,  3  Allen,  264,  and  Nichols 
T.  Boston,  98  Mass.  39.  In  the  second  opin- 
ion it  is  said  that  the  record  of  the  action, 
the  recovery  in  which  was  pleaded  in  bar  to 
this  action,  showed  that  the  plaintiff  was  not 
limited  to  the  recovery  of  damages  which 
had  actually  accrued  before  the  date  of  the 
writ,  but  took  judgment  for  an  amount,  only 
the  smallest  portion  of  which  was  for  such 
damages;  and,  again,  that,  "as  a  general 
rule,  a  new  action  cannot  be  brought  unless 
there  be  a  new  unlawful  act  and  a  fresh 
damage.  There  is  no  exception  to  this  rule 
in  the  cases  of  nuisance,  where  damages 
after  action  brought  are  held  not  to  be  re- 
coverable, because  every  continuance  of  a 
nuisance  is  a  new  injury,  and  not  mei?ely  a 
new  damage.  The  case  at  bar  is  not  to  be 
treated  strictiy  in  this  respect  as  an  action 
for  an  abatable  nuisance..  More  accurately, 
it  Is  an  action  against  the  defendant  for  the 
construction  of  a  public  work  under  its  char- 
ter In  such  a  manner  as  to  cause  unnecessary 
damage  by  want  of  reasonable  care  and 
skill  In  Its  construction.  For  such  an  Injury 
the  remedy  Is  at  common  law;  and,  if  it  re- 
sults from  a  cause  which  Is  either  permanent 
in  its  character  or  which  is  treated  as  per- 
manent by  the  parties.  It  is  proper  that  en- 
tire damage  should  be  assessed  with  respect 
to  past  and  probable  future  injury.  This  is 
the  course  wliich  appears  to  have  been  taken 
in  this  case,  and  to  allow  a  recovery  here 
might  subject  the  defendant  to  double  dam- 
ages." In  Cooper  v.  Bandall,  supra,  the 
statement  of  the  rule  by  the  Illinois  court 
is:  "When,  however,  a  wrongful  act  is  done 
which  produces  an  injury  which  is  not  only 
Immediate,  but,  from  its  very  nature,  is  per- 
manent, and  must  necessarily  continue  to 
produce  loss  independent  of  any  subsequent 
wrcHigfnl  acts,  then  all  damages,  resulting 
both  before  and  after  the  commencement  of 
the  suit,  may  be  estimated  and  recovered  in 
one  action;"  and  In  Railroad  Co.  v.  Stein, 
supra,  it  was  held,  in  applying  this  rule,  that 
where  the  erection  of  a  raUroad  bridge 
across  a  river  in  a  city  causes  a  permanent 
injury  or  depreciation  In  the  value  of  a  lot 
in  the  immediate  vicinity  which  is  used  for 
dock  purposes,  such  Injury  is  a  proper  ele- 
ment of  damages  in  a  suit  by  the  own^ 
against  the  company,  and  It  is  proper  to  al- 
low the  lot  owner  to  show  damages  by  prov- 
ing the  value  of  his  property  before  the  erec- 
tion of  the  bridge,  and  its  value  after;  or,  in 
other  words,  to  prove  how  much  less  the 
property  would  sell  for  In  consequence  of 
building  the  bridge;  and  in  Railroad  Co.  t. 
Hoag,  where  a  railroad  company  before  suit 
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brought  bad  wrongfully  suffered  the  water 
escaping  from  Its  tank  to  flow  upon  the  plain- 
tiff's lot,  where  It  spread  and  froze  several 
feet  deep,  and  the  Ice  did  not  melt  until  after 
the  commencement  of  the  suit,  the  opinion 
says:  "The  Injury  sustained  by  appellee  be- 
tween the  commencement  of  the  suit  and 
the  trial  was  not  from  any  wrongful  act 
done  by  appellant  diu'lng  that  time,  but  fol- 
lowed from  acts  done  before  the  suit  com- 
menced, and  was  properly  recovered  for  in 
this  action." 

In  Railroad  Go.  t.  Carey  the  general  doc- 
trine Is  recognized,  and  in  Railroad  Go.  v. 
Mahar,  where  a  railroad  company  placed  a 
protection  to  a  drawbridge  In  a  river,  where- 
by the  approach  of  vessels  to  a  dock  was 
obstructed,  and  the  value  of  the  lot  on  which 
the  dock  was  was  permanently  depreciated, 
the  principle  was  held  applicable,  and  that 
one  recovery  in  such  a  case  is  a  bar  to  any 
other  suits  for  damages  growing  out  of  a 
continuance  of  the  cause  of  the  Injury,  and 
it  was  further  decided  that,  where  the  per- 
son owning  the  lot  at  the  time  the  property 
is  Injured  conveys  the  same  to  another,  the 
latter  cannot  maintain  an  action  for  the 
continuance  of  the  cause  of  'the  injury,  al- 
though the  former  owner  may  not  have 
brought  any  snlt  for  the  original  injury. 
See,  also,  Railroad  Co.  v.  Loeb,  118  m.  203, 
8  N.  B.  400,  and  Railroad  Go.  v.  McAuley, 
infra.  In  Railroad  Co.  r.  Twine,  the  deci- 
sion, in  Kansas,  was  that  where  ttie  wrong 
done  by  a  railroad  company  is  temporary  in 
Its  nature,  as  in  leaving  cars  unnecessarily 
on  its  track,  or  while  engaged  in  the  work 
of  laying  down  its  track,  something  existing 
to-day,  and  not  to-morrow,  fluctuating:  in  ex- 
tent, and  dependent  upon  the  ever-repeated 
action  of  the  company,  only  such  damages  as 
have  fully  accrued  prior  to  the  commence- 
ment of  the  suit  are  recoverable,  and  none 
based  on  any  presumed  continuance  at  rep- 
etition of  the  wrong;  but  where  the  wrong 
is  of  a  permanent  nature,  and  springs  from 
the  mannw  In  which  the  track,  as  fully  com- 
pleted, affects  approach  to  the  lot,  then,  not- 
withstanding the  right  which  the  state  re- 
tains to  c(Hitrol  the  manner  of  use  of  a  high- 
way by  a  railroad  company,  even  If  deemed 
necessary  to  compel  an  entire  removal  of 
its  track,  the  lot  owner  may  treat  the  act  of 
the  company  as  a  permanent  appropriation 
of  the  right  of  access  to  bis  lot,  and  recover 
as  damages  the  consequent  depreciation  In 
value  of  the  lot,  and  in  such  cases  the  re- 
covery of  damages  Is  a  consent  on  the  part 
of  the  lot  owner  to  such  manner  of  occupy- 
ing the  street,  and  concludes  both  him  and 
any  subsequent  owners  of  the  property. 
Dickson  V.  Railroad  Co.,  supra,  a  Missouri 
case,  Is  distinguished  by  its  facts  from  the 
cases  in  which  the  mle  is  applicable,  but  the 
role  Is  recognized,  at  least  to  some  eixtent, 
by  the  following  quotation  from  Van  EooEder 
V.  Railroad  Co.,  70  Mo.  146:  "In  cases  of 
nuisancet  the  rule  is  well  settled  that  the 


plaintiff  cannot  recover  for  Injuries  not  sus- 
tained when  his  action  is  commenced.  It  is 
equally  well  settled  that  when  the  Injury 
inflicted  is  of  a  permanent  character,  and 
goes  to  the  entire  value  of  the  estate,  the 
whole  Injury  is  suffered  at  once,  and  a  recov- 
ery should  be  had'  therefor  in  a  single  suit, 
and  no  subsequent  action  can  be  maintained 
for  the  continuance  of  such  injury.  But 
when  the  wrong  done  does  not  involve  the 
entire  destruction  of  the  estate  or  its  bene- 
ficial use,  but  may  be  apportioned  from  time 
to  time,  separate  actions  must  be  brought  to 
recover  the  damages  so  sustained."  See,  al- 
so. Smith  V.  Railroad  Co.,  98  Mo.  20,  11  S. 
W.  259.  In  Powers  v.  City  of  Council  Bluffs, 
an  Iowa  case,  where  the  injury  was  held 
permanent  and  the  damage  original,  the  city 
bad  dug  a  ditch  in  such  a  manner  that  at 
a  certain  point  It  made  a  cavity,  which  cut 
backwards,  or  up' stream,  reaching  plaintiff's 
lot  In  1866,  when  plaintiff  began  to  sustain 
damage  from  the  action  of  the  water,  such 
ditch  having  prior  to  the  commencement  of 
the  suit  become,  from  such  catting  back- 
wards, 60  feet  wide  and  12  feet  deep  along 
the  lots.  Here  the  statement  of  the  doc- 
trine is,  as  In  the  New  Hampshbre  case,  that 
wherever  a  nuisance  Is  of  such  a  character 
that  Its  continuance  is  necessarily  an  Injuiy, 
and  where  It  is  of  a  permanent  character 
that  will  continue  without  change  from  any 
cause  but  human  labor,  then  the  damage  is 
an  original  damage,  and  may  be  at  once  fully 
compensated.  It  was  further  held  that  suc- 
cessive actions  are  not  allowable  for  dam- 
ages resulting  from  negligence  combining 
with  a  natural  cause,  and  they  will  only  lie 
where  the  defendant  is  continuously  in  fault. 
Stodghill  V.  Railroad  Co.,  63  Iowa,  341,  6 
N.  W.  4S5,  holds  to  the  same  view,  and  fur- 
ther decides  that  a  judgment  in  an  action  for 
such  an  Injury  would  be  a  bar  to  a  future 
action  to  recover  for  the  construction  ot  an 
embankment  which  closed  the  natural  chan- 
nel of  a  stream,  and  diverted  water  from  a 
tract  of  land,  or  for  the  abatement  of  sudi 
embankmmt;  and  the  fact  that  In  such  ac- 
tion the  jury  were  erroneously  Instructed  not 
to  take  Into  account  any  future  Injury  by 
reason  of  the  maintenance  of  the  embank- 
ment would  not  alter  the  effect  of  the  Judg- 
ment as  an  adjudication  of  all  questions 
which  were  or  ought  to  have  been  tried  in 
the  action.  See,  also,  Bizer  v.  Power  Co., 
70  Iowa,  145,  80  N.  W.  172.  The  cases  of 
Drady  t.  Railroad  Co.,  67  Iowa,  393,  10  N. 
W.  754,  Stange  v.  City  of  Dubuque,  62  Iowa, 
803,  17.  N.  W.  518,  and  Wilson  v.  Railroad 
Co.,  67  Iowa,  609,  26  N.  W.  754,  do  not  con- 
fllct  with  Stodghill  V.  Raih^ad  Co.,  supra.  In 
Lamb  v.  Walker,  an  English  case,  it  being 
an  action  for  injury  to  the  plaintifTs  land 
and  buildings  by  removal  of  lateral  support 
through  mining  operations  carried  on  by  the 
defendant  on  his  own  land  adjoining.  It  was 
held  that.  In  addition  to  existing  damage,  & 
future  damage,  which  It  was  found  there 
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would  be,  was  recoverable;  but  this  decision, 
which  was  by  the  queen's  bench  division, 
was  overruled,  and  properly  we  think,  by 
the  court  of  appeal  In  Mitchell  v.  Colliery 
Co.,  14  Q.  B.  Dlv.  125,  where  it  was  held 
that  no  right  of  action  arises  in  sncb  a  case 
nntU  a  damage  results  from  the  removal  of 
the  support,  and  that  a  cause  or  right  of 
action  had  accrued  on  each  successive  sub- 
sidence of  the  plaintiff's  lana,  and  that  the 
statute  of  limitations  did  not  ran  as  to  any 
subsidence  until  its  occurrence. 

Of  the  cases  cited  In  Railroad  Co.  v. 
Brown,  supra.  It  can  be  said,  as  to  Railroad 
Co.  V.  Heisel,  38  Mich.  62,  an  action  of  tres- 
pass on  the  case,  that  the  title  of  the  abut- 
ting  lot  owner  did  not  extend  into  the  street, 
yet  it  is  declared  to  be  the  law  that,  where 
a  railroad  has  been  built  in  the  street  with- 
out compensation  to  snch  abutting  owners 
as  own  the  soil  of  the  street,  they  have  a 
right  of  action  for  any  consequent  injury 
to  their  freehold,  such  as  Injury  to  its  mar- 
ket and  rental  value,  and  annoyance  to  busi- 
ness or  family  occupation;  but  that  an  abut- 
ting owner  whose  title  does  not  extend  into 
the  street  cannot  recover  for  any  injury  to 
his  freehold  resulting  from  the  presence  of  a 
railroad  track  in  the  street,  but  only  for 
damages  arising  from  such  misconduct  of 
the  company  as  constitutes  a  nuisance,  such 
as  leaving  cars  standing  for  an  unreasonable 
time  in  front  of  his  premises,  unnecessary 
noises,  and  running  trains  at  unwarrantable 
speed;  and,  in  so  far  as  the  proper  opera- 
tion of  a  road  diminishes  the  value  of  his 
estate,  it  is  damnum  absque  injuria,  and 
that  what  is  permitted  by  competent  author- 
ity is  not  a  nuisance.  Mix  v.  Railroad  Co. 
was  a  condemnation  proceeding  under  a 
statute. 

The  ri^t  of  the  owner  of  the  fee  to  recov- 
er for  a  permanent  injury,  depredating  the 
valae  of  his  land,  is  also  sustained  by  the  su- 
preme court  of  Pennsylvania  in  Seely  v.  Al- 
den,  61  Pa.  St.  302;  and  there  is  nothing  to 
the  contrary  in  Bare  v.  Hoffman,  79  Pa.  St. 
71.  where  the  act  was  held  not  to  be  of  such 
a  permanent  character  as  to  assume  it  to 
continue  through  all  coming  time,  and  Justi- 
fy evidence  of  permanent  injury  to  the  mar- 
ket value  of  plaintUTs  land.  In  Kentucky, 
the  doctrine  of  the  preceding  cases,  favoring 
a  recovery  for  the  entire  damage  where  the 
injury  is  permanent,  is  sustained.  Railroad 
Co.  V.  Combs,  10  Bush,  382;  Railroad  Co.  v. 
Esterle,  13  Bush,  667. 

As  Intimated  above,  it  is  not  to  be  denied 
that  there  are  authorities  which  contest  the 
above  rule,  and  hold  the  measure  of  dam- 
ages in  a  case  where  a  railroad  Is  erected  on 
a  street  in  front  of  an  abutting  lot  to  be  the 
difference  in  the  rental  value  of  the  lot  be- 
fore the  construction  of  the  road  and  such 
value  after  Its  construction,  and  that  no  dam- 
age occurring  subsequent  to  the  institution  of 
an  action  can  be  recovered  therein,  but  there 
may  be  successive  actions  for  subsequent 


damage.  These  cases  decide  that;  where  the 
railroad  is  constructed  without  acquisition  of 
the  rights  and  Interests  of  the  abutting  lot 
owners  In  the  street,  the  road  is  a  continuing 
nuisance  as  to  them,  and  the  railroad  com- 
pany is  under  legal  obligation  to  remove  It, 
and  it  is  not  to  be  presumed  that  it  will  con- 
tinue the  road  permanently,  nor  can  damages 
be  awarded  upon  the  assumption  that  it  will 
be  80  continued,  nor,  conceding  the  road  was 
unlawfully  constructed,  is  proof  of  perma- 
nent diminution  In  the  market  value  of  the 
lots  admissible.  Uline  v.  Railroad  Co.,  101 
N.  Y.  98,  4  N.  E.  536;  Mahon  v.  Railroad  Co., 
24  N.  Y.  658;  Ford  v.  Raih-oad  Co.,  14  Wis. 
609;  Blesch  v.  RaUroad  Co.,  43  Wis.  183; 
Carl  V.  Raihwad  Co.,  46  Wis.  625,  1  N. 
W.  295.  In  Canal  Corp.  v.  Hitchings,  65 
Me.  140^  the  filling  up  of  a  canal  in  making 
a  street  was  held  to  be  such  a  nuisance. 
Hopkins  V.  Railroad  Co.,  50  Cal.  190;  Ford 
V.  Railroad  Co.,  59  CaL  290.  In  the  former 
of  these  California  cases  the  court  said  that 
the  complaint  was  drawn  with  a  double  as- 
pect,—to  recover  damages  for  trespass  on 
that  portion  of  the  plaintUTs  lot  lying  with- 
in the  limits  of  the  street,  and,  as  to  the  oth- 
er portion,  to  recover  special  damages  caused 
by  an  obstruction  to  the  highway,— and  that, 
under  the  last  aspect,  proof  that  the  land 
would  sell  for  less  on  account  of  the  continu- 
ance of  the  nuisance  was  not  admissible,  the 
reason  given  being  that,  under  the  practice 
there,  the  railroad,  which  had  been  built  In  the 
street  without  condemning  plaintUTs  prop- 
erty, could  be  abated  by  Judgment  in  the 
same  action,  and  if  so  abated,  and  the  lot  had 
been  rendered  temporarily  valueless  by  rea- 
son of  the  obstruction,  the  plaintiff  would  be 
restored  to  the  full  enjoyment  of  his  proper- 
ty, and  yet  be  paid  for  it  besides;  and,  fur- 
ther, that  every  injury  caused  by  the  con- 
tinuance of  such  a  nuisance  offered  a  new 
and  distinct  cause  of  action. 

Railroad  Co.  v.  Kemodle,  54  Ind.  314,  de- 
cides that  no  Judgment  the  court  can  render 
in  such  a  case  will  give  the  railroad  company 
title  to  the  land,  and  that  damages  recovered 
cannot  include  the  value  of  the  land;  and 
Thompson  v.  Banking  Co.,  17  N.  J.  Law,  480, 
is  to  the  same  effect  Yet,  In  Railroad  Co. 
V.  Bberle,  110  Ind.  547,  11  N.  B.  467,  where 
a  railroad  company  had  widened  its  embank- 
ment in  a  highway,  and  put  a  track  on  it, 
the  court,  in  remanding  the  cause  for  a  new 
trial,  said,  as  to  the  question  of  the  plalnttfTs 
recovery  for  the  permanent  depreciation  in 
the  value  of  his  abutting  lot,  that  where  the 
character  of  the  injury  is  permanent,  and  the 
complaint  for  damages  recognizes  the  right 
of  the  defendant  to  continue  in  the  use  of 
the  property  wrongfully  appropriated,  and 
to  acquire  as  a  result  of  the  suit  the  plain- 
tUTs title  to  the  right  appropriated,  it  could 
see  no  reason  why  the  damages  might  not 
be  assessed  on  the  basis  of  the  permanent 
depreciation  in  the  value  of  the  property  in- 
jured,—citing,  among  other  authorities,  Hen- 
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derson  t.  Eallroad  Co.,  78  N.  Y.  423,  and  aty 
ot  North  Vernon  ▼.  Voej^er,  103  Ind.  314,  2 
N.  E.  821;  and  that  where  the  action  was 
trespass  to  recover  for  a  past  Injury,  treating 
the  obstruction  as  imlawful,  without  any  rec- 
ognition of  the  right  of  the  defendant  to  con- 
tinue the  obstruction,  and  acquire  the  right 
appropriated  from  the  recovery  and  payment 
of  a  Judgment,  the  principle  controUlng  the 
case  of  Ullne  v.  Railroad  Co.,  supra,  and  the 
cases  cited  In  tt,  should  govern,  and  only 
such  damages  as  accrued  up  to  the  com- 
mencement of  the  action  were  recoverable; 
and  it  was  said  that  the  complaint  did  not 
make  It  entirely  clear  which  remedy  the 
plaintiff  Intended  to  pursue. 

In  Minnesota,  the  courts  seem  In  some 
cases  to  recognize  the  right  to  an  entire  re- 
covery where  the  act  is  necessarily  and  per- 
manently Injurious,  yet  they  hold  cases  like 
the  one  tmder  consideration  not  to  be  within 
that  rule,  and  In  them  allow  a  recovery  only 
up  to  the  Institution  of  the  action.  Harring- 
ton V.  RaUroad  Co.,  17  Minn.  215  (Gil.  188); 
Adams  v.  RaUroad  Co.,  18  Minn.  260  (Gil. 
236);  Hartz  v.  Railroad  Co.,  21  Minn.  358; 
Brakken  v.  Railroad  Co.,  29  Minn.  41,  11  N. 
W.  124;  Adams  v.  Ralfaroad  Co.,  39  Minn. 
286,  39  N.  W.  629;  Lamm  v.  RaUroad  Co.,  46 
Minn.  71,  47  N.  W.  465. 

The  right  of  the  owner  of  the  fee  In  EUorlda 
to  recover  in  one  action  for  the  entire  dam- 
age, where  the'  act  Is  necessarily  injurious 
and  permanent  In  Its  nature,  Is  unquestion- 
ably affirmed  In  the  cases  of  Railroad  Co.  v. 
Jackson  and  Railroad  Co.  v.  Brown,  supra. 
We  do  not  understand  that  the  case  of  Rail- 
way Co.  T.  Davis,  supra,  was  Intended  to 
overrule  Its  predecessors;  yet  we  cannot  say 
that  Its  conclusions  on  the  point  under  dis- 
cussion are  in  keeping  with  the  theories  in- 
cident to  the  doctrine  of  those  cases.  The 
case  before  us  was  decided  In  the  trial  court 
prior  to  our  decision  in  the  Davis  Case. 
That  authorities  Justify  the  conclusion 
reached  in  the  Jackson  and  Brown  Cases 
cannot  be  denied;  and  we  think  It  the  bet- 
ter view,  and  to  the  extent  that  the  Davis 
Case  conflicts  with  the  conclusion  reached 
here  and  in  the  Jackson  and  Brown  Cases  it 
is  overruled. 

The  declaration  before  us.  In  so  far  as  It  al- 
leges the  grading  of  the  street  on  the  plaln- 
tlCFs'  side  thereof  tor  a  railroad  track,  and 
constructing  a  railroad  thereon,  and  conse- 
qnent  injuries  therefrom,  shows  in  otu:  Judg- 
ment an  act  which  Is  necessarily  and  perma- 
nently injurious  to  the  land  of  the  plaintiffs, 
and  a  damage  to  the  market  value  of  the 
property.  If  It  be,  as  held  in  Smith  v.  Rail- 
road Co.,  98  Mo.  20,  11  S.  W.  259,  that  the  In- 
tent of  the  trespasser  as  to  the  permanency 
of  the  injury  may  be  looked  to,  we  f  aU  to  find 
in  the  circumstances  of  this  cause  any  pur- 
pose upon  the  part  of  the  railroad  authori- 
ties to  restore  the  highway.  Palatlu.  &  I.  ic 
R.  Co.  T.  State,  23  Fla.  546,  8  South.  168. 
The  roUroad  was  completed  in  front  of  plain- 


tiffs'  lot  In  the  summer  of  1886,  the  trade 
having  been  laid  June  25th,  and  the  action 
was  not  commenced  untU  Hay  7,  1888,  but 
there  Is  no  evidence  that  any  desire  to  make 
any  such  restoration  was  ever  entertained 
during  this  time.  It,  moreover,  must  not  be 
forgotten  that  powers  given  by  the  state  to 
railroad  companies  as  to  highways  are  not  at 
aU  Inconsistent  with  a  continuation  of  the 
injury  done  here  to  the  plaintiffs.  A  casual 
consideration  of  the  case  last  cited,  and  the 
railroad  statute  there  discussed,  will  make 
this  apparent 

The  plaintiff  in  the  case  before  us  owned 
to  the  center  of  a  street  40  feet  wide.  Be- 
ginning opposite  the  northeast  comer  of  her 
lots  facing  on  the  street,  the  excavation  or 
grade,  the  sides  of  which  woe  dug  In  a 
slope,  runs  south,  reaching  a  depth  of  5  feet 
at  or  (^poslte  the  southeast  corner,  and  about 
3  feet  Intermediate  between  the  two  comers, 
and  otlxee  testimony  represents  the  grade  as 
rather  deeper;  and  it  extends  at  the  former 
corner  10  feet  towards  such  comer  from  the 
center  of  the  street,  and  16  feet  at  tlie  latter 
comer;  or,  In  other  words,  the  west  side  of 
the  excavation  at  the  former  comer  is  10  feet 
from  such  comer,  and  at  the  latter  corner  the 
side  of  the  excavatlcu  Is  only  5  feet  from  it, 
and  at  Intermediate  points  the  distance  be- 
tween the  east  Une  of  the  lota  and  the  west 
line  of  the  excavation  is  71-2,  54-12,  13-12 
feet,  and,  as  stated  by  one  witness,  so  that 
no  one  could  pass  along  there  with  a  team 
since  the  laying  of  the  track  In  1885.  Anoth- 
er witness  says  the  grade  goes  17  feet  to  west 
of  center  of  the  street,  but  does  not  touch 
plaintiff's  property.  Before  the  building  of 
the  road,  the  entrance  was  on  this  street,  and 
since  such  buUdIng  there  has  been  no  use  of 
the  street,  and  that  entrance,  which  afforded 
a  view  of  the  St  John's  river,  has  been  neces- 
sarily abandoned.  According  to  one  witness,, 
the  west  raU  of  the  track  is  10  Inches  east  of 
the  center  of  the  street  opposite  the  northeast 
comer  of  the  plaintiff's  lot,  and  in  the  center 
of  the  street  opposite  the  soudieaat  comer; 
whereas  another  witness  says  It  Ues  0T»  the 
center  of  the  street  to  the  west  at  this  cor- 
ner, and  another  says  that  the  west  line  of 
the  rails  U  on  the  Lockwood  side,  and  the 
street  has  been  practically  closed  since  the 
track  was  laid. 

Under  the  feature  of  the  pleadings  last  al- 
luded to,  and  the  evidence  Just  given,  there 
was  no  error  in  admitting  testimony  as  to 
the  market  value  of  the  property  before  and . 
after  the  construction  of  the  railroad.  The 
excavation  and  the  railroad  track.  In  so  far 
as  they  were  on  plalntlfTs  land,  were  of 
themselves,  and  independent  of  any  use  of 
the  same,  necessarily  injiuious  to  the  plain- 
tiff's lots,  and  were,  as  was  the  injury  done 
thereby  to  the  lots,  permanent  in  their  na- 
ture; certainly  as  much  so  as  anything  short 
of  actual  demolition  can  be  In  Its  nature  as 
distinguished  from  its  extent  They  of  them- 
selves necessarily  affected  the  market  value 
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of  the  lots,  apart  from  any  nse  which  the 
plaintiff  might  make  of  them,  and  the  plain- 
tiff was  entitled  to  have  fall  compensation 
for  snch  injoty.  Had  any  one  bought  these 
lots,  or  any  part  thaeof,  at  any  time  after 
the  railroad  company  had  done  its  unlawful 
work,  such  purchaser  would  have  given  for 
the  same  only  a  value  equivalent  to  the  then 
value  as  affected  by  such  excavation  and 
track,  and,  unless  the  railroad  company 
makes  good  the  loss  in  value,  how  is  the  own- 
er to  be  made  whole?  After  selling,  he  cer- 
tainly cannot  recover  for  any  future  wrong- 
ful act  which  the  company  or  any  one  else 
may  do  to  the  property  so  sold.  In  our  judg- 
ment there  was  no  error  in  awarding  to  the 
plaintiff  the  entire  amount  of  damage  sus- 
tained by  reason  of  the  construction  of  the 
railroad,  and  the  proper  operation  of  the 
same. 

yn.  The  next  question  to  be  considered  Is 
the  refusal  of  the  referee  to  permit  the  de- 
fendant to  file  a  plea  of  the  statute  of  limita- 
tions. It  is  shown  by  the  record  tuat,  after 
the  issues  had  been  made  up  In  the  manner 
indicated  at  the  outset  of  this  opinion,  the 
counsel  for  plaintiff  and  defendant  entered 
into  and  filed  a  written  agreement  that  the 
"above  cause,  and  all  matters  in  coutroversy 
therein,  as  the  issues  are  now  made  up  in 
said  cause,  shall  be  submitted  to  the  Hon. 
Thomas  F.  King,  a  practicing  attorney  of 
this  court,  as  referee,  as  by  the  statute  In 
inich  cases  made  and  provided,"  and  on  the 
next  day  an  order  which  "submitted"  the 
case  to  the  named  attorney  was  made,  pur- 
suant to  and  in  accordance  with  such  agree- 
ment, and  using  its  quoted  terms.  On  the 
croBS-ecaminatlon  of  Mrs.  Lockwood,  she 
stated  that  the  grading  in  front  of  her  prop- 
erty was  done  "some  time  prior  to  June, 
1885,"  and  thereafter  defendant's  attorney 
moved  to  be  allowed  to  file  a  plea  of  the  stat- 
ute of  limitations  on  account  of  what  was 
thus  brought  out  in  the  evidence,  and  be- 
cause the  defendant  was  surprised  by  the  dis- 
closure that  the  trespass  alleged  was  com- 
mitted prior  to  the  time  laid  in  the  declara- 
tion. The  statute  (section  8,  p.  858,  McCIel. 
Dig.;  {  1231,  Rev.  St),  gives  the  referee  the 
same  power  as  to  filing  additional  pleadings 
or  striking  out  or  amending  the  pleadings  as 
the  court  making  the  reference  may  have. 
In  our  Judgment,  the  order  referred  the 
cause,  and  all  mattes  in  controversy  there- 
in, as  the  Issues  were  then  made  up,  to  Judge 
King  for  trial,  but  this  did  not  take  away 
the  power  given  him  by  the  statute  to  per- 
mit an  additional  plea  to  be  filed.  In  Robin- 
son T.  Hartridge,  13  Fla.  501,  where  the  trial 
was  before  a  Jury,  defendant's  counsel  had 
misapprehended  the  effect  of  the  plea  of  the 
general  issue  in  trover,  and,  after  the  plain- 
tiff had  closed  his  testimony,  attempted  to 
introduce  evidence  in  denial  of  the  plalnUfl's 
title,  and  an  objection  to  its  introduction  was 
sustained,  and  thereupon  the  defendant  ask- 
«d  leave  to  file  a  special  plea  putting  the  title 


in  issue,  and  it  was  held,  under  section  74  of 
Blount's  Ciode  (secticm  07,  p.  834,  McCleLDIg.; 
{  1042,  Rev.  St.),  that  the  appUcadon  was 
duly  made,  the  question  of  title  being  Invoked 
in  the  controversy  between  the  parties  ante- 
rior to  the  trial.  Whether  or  not  the  referee 
erred  In  his  ruling  Is  to  be  decided  upon  the 
record,  and,  unless  it  appears  a  tflrma  lively 
that  he  did  err,  his  action  must  be  approved. 
We  think  that  to  Justify  the  allowance  of  a 
motion  to  file  a  plea  of  the  statute  of  limita- 
tions, on  the  trial  of  a  cause,  either  evidence 
tending  to  establish  such  plea  must  have 
been  introduced  by  one  of  the  parties,  or  an 
offer  of  such  evidence  by  the  party  asking 
the  privilege  as  to  pleading  must  have  been 
made.  Here  there  was  neither,  for  if  the 
fact  that  the  grading  was  done  three  years 
before  the  time  this  action  was  commenced 
(May  7,  1888),  the  period  stated  being  that 
limiting  actions  for  trespass  to  realty,  there 
is  certainly  not  enough  in  the  quoted  state- 
ment of  plaintiff  to  Justify  such  an  Inference 
or  to  constitute  a  basis  for  allowing  the  plea. 
It  Is  true  that  It  does  appear  elsewhere  in  the 
record  that  the  grading  was  done  In  the  fall 
of  1884,  but  there  was  no  renewal  of  the  mo- 
tion to  file  the  plea,  nor  would  this  evidence 
of  Itself  have  entitled  the  defendant  to  the 


In  Railroad  Co.  v.  Mlhlman,  17  E:an.  224, 
the  action  was  brought  in  1874  to  recover 
damages  alleged  to  have  been  caused  vfUb- 
in  two  years  of  the  commencement  of  the 
action,  by  ditches  ctit  partly  on  the  right  of 
way  and  partly  on  plaintiff's  land,  and  lead- 
ing to  culverts  In  a  ravine  which  the  right 
of  way  and  railroad  crossed  at  right  angles, 
such  culverts  and  ditches  having  been  made 
prior  to  1868.  In  1872  and  1873  the  land  of 
plaintiff  was  flooded  and  his  crops  destroyed 
in  consequence  of  the  ditches  or  culverts  be- 
ing unable  to  carry  off  the  surface  water 
which  had  usually  passed  down  the  ravine 
after  heavy  rains,  and  for  this  damage  the 
action  was  brought  It  did  not  appear  that 
the  defendant  entered  upon  plaintiff's  land, 
or  did  any  work  thereon,  within  five  years 
prior  to  the  institution  of  the  action,  or  that 
there  was  any  unskiUfulness  in  construct- 
ing the  road.  It  is  said  in  the  opinion  that 
It  was  evident  the  operations  on  plaintiff's 
land,  and  not  those  on  the  right  of  way, 
were  the  basis  of  the  cause  of  actlcm.  Two 
years  was  the  statutory  period  barring  ac- 
tions for  trespasses  on  real  property,  and 
it  was  held  that  the  cause  of  action  dated 
from  the  digging  of  the  ditches,  and  not 
from  the  Injury  to  the  crops,  and  hence  the 
action  was  barred;  that  the  company  had 
committed  its  trespass  when  it  dug  the 
ditches,  and  thereupon  plaintiff  was  entitled 
to  recover  all  damages  done  by  the  act,  and 
that  since  then  the  company  had  done  no 
new  act  or  wrong  to  Mihlman's  property, 
and  that  an  Increase  in  the  damage  did  not 
add  a  new  cause  of  action.  The  opinion  dls- 
tLngalshes  the  case  from  those  in  which  the 
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primary  act  Is  lawful,  or  there  is  no  Inva- 
tion  of  tbe  plalntUTs  rigbts  until  damage 
X  has  resulted  to  him,  or  where  the  unlawful 
act  is  considered  as  a  continuing  one;  and 
It  also  questions  the  conclusions  In  Holmes 
V.  Wilson,  10  AdoL  &  El.  503,  cited  by  ap- 
pellant In  Railroad  C!o.  v.  McAuley,  121 
m.  160,  11  N.  E.  67,  the  decision  was  that, 
upon  the  construction  and  patting  into  oper- 
ation of  a  railroad,  all  damages  to  contigu- 
ous property  along  the  line  of  the  road,  pres- 
ent and  prospective,  from  the  location  and 
operatI(»i  of  the  road,  are  immediately  re- 
coverable, and  must  aU  be  recovered  in  one 
action,  and,  if  no  action  is  brought  until 
after  the  lapse  of  five  years,  the  statute  will 
bar  a  recovery  for  any  sum.  The  action 
was  to  recover  damages  tar  the  constructloii 
and  operation  of  a  raUroad  near  by  plain- 
tiff's lot,  the  principal  ground  of  complaint, 
according  to  the  pleadings  and  evidence,  be- 
ing the  running  of  trains  close  to  the  lot, 
and  the  jarring  and  vibration  of  his  prop- 
erty, and  casting  dust,  smoke,  cinders,  ashes, 
etc.,  on  his  dwelling  and  premises,  thereby 
Injuring  and  depreciating  the  value  of  his 
property.  In  Railroad  .  Co.  v.  Combs,  10 
Bush,  382,  it  is  said:  "We  have  heretofore 
held  in  actions  for  injury  to  real  estate  by 
trespassers  that  the  plaintiff  can  only  re- 
cover compensatiMi  for  the  injury  done  up  to 
the  commencement  of  the  action,  but  that 
was  in  case  of  injuries  not  continuing  and 
permanent  In  th^  character.  The  injury 
in  this  case,  if  any,  is  permanent  and  endur- 
ing, and  no  reason  is  perceived  why  a  sin- 
gle recovery  may  not  be  had  for  the  whole 
injury  to  result  from  the  acts  complained  of;" 
and,  in  the  Illinois  case  last  cited,  it  is  said 
that  it  follows  from  this  principle  that  the 
cause  of  action  sued  for  accrued  In  1872, 
when  the  road  was  constructed  and  placed 
in  operation,  and  that  the  action  was  barred 
long  before  tbe  commencement  of  the  ac< 
tion  In  1881,-  and  that  the  only  logical  deduc- 
tion from  the  Loeb  Case,  118  111.  203,  8  N. 
B.  460,  was  that,  unless  an  action  is  brought 
to  recover  after  it  accrues  within  the  pe- 
riod provided  by  the  statute,  the  cause  of 
action  would  be  barred.  Wood,  Llm.  Act 
871.  In  Prankle  v.  Jackson,  30  Fed.  398,  it 
was  held  that  in  all  cases  In  which  a  cause 
of  action  may  exist,  and  in  which  it  springs 
solely  from  the  laying  down  of  the  track 
and  the  subsequent  running  of  the  trains  In 
an  ordinary,  proper,  and  lawfiil  manner, 
there  Is  but  a  single  cause  of  action,  involv- 
ing, for  the  purpose  of  determining  compen- 
sation, the  question  of  the  diminution  In  value 
of  the  lot  caused  by  the  construction  of  the 
railroad.  It  arises  at  the  time  of  the  occu- 
pation of  the  street  by  the  company,  and  Is 
barred  like  any  other  cause  of  action  after 
the  lapse  of  the  prescribed  number  of  years 
from  that  date.  In  this  case,  and  that  of 
McAuley,  and  the  citation  from  Wood  on 
Llmitati(NDS,  supra,  the  distinction  between 
permanent  and  temporary  Injuries  as  to  the 


application  of  the  statute  of  limitations  Is 
drawn.  In  our  judgment,  it  cannot  be  held 
that  the  statute  began  to  run  In  the  case  at 
bar  until  after  June  25,  1885,  when  the  track 
was  laid,  if  before  the  operation  of  the  road 
was  commenced,  the  date  of  which  Is  not 
given,  it  cannot  be  said  tbat  the  structure 
<yr  work  done  by  the  defendant  was  com- 
pleted until  the  track  was  laid  and  ready  for 
operation;  it  does  not  appear  tbat  there  was 
any  abandonment  of  the  work  between  mak- 
ing the  excavation  and  finishing  the  track. 
The  plaintiff  was  entitied  to  damage  for  the 
entire  trespass  Involved  in  building  a  rail- 
road on  plalntUTs  property  without  her  per- 
mission, and  for  operating  the  same.  See 
right  of  recovery  was  not  barred,  and  the 
teteree  did  not  err  In  denying  the  motion. 

Vm.  The  only  remaining  points  are  as  to' 
the  sufficiency  of  the  evidence  to  sustain  the 
amount  of  the  recovery,  and  as  to  the  raU- 
road having  been  constructed  by  the  defend- 
ant company..  As  to  the  former  i>oint,  there 
is  no  doubt  whatever;  and,  as  to  the  latter, 
we  think  It  sufficient  beyond  the  power  of 
an  appellate  court  to  interfere.  The  the- 
ory of  the  defendant  company  that  the  Pa- 
latka  &  Indian  River  Railway  Company  con- 
structed the  road  seems  too  unsatisfactory, 
in  view  of  the  testimony  to  the  contrary, 
when  we  consider  the  statement  of  the  vice 
president  of  the  defendant  that  the  two  com- 
panies wore  the  same,  and  the  further  fact 
of  the  absence  of  testimony  of  any  mana- 
ging officers  of  the  companies  showing  that 
the  defendant  company  did  not  and  that  the 
Palatka  &  Indian  Rlvw  Railway  Company 
did,  cMistruct  it  We  do  not  see  that  the 
referee  has  erred  In  his  findings  and  Judg- 
ment and  the  same  are  approved.  Judg>- 
ment  affirmed. 


•       (33  Fla.  t02) 

JACKSONVniLB,  T.  &  K,  W.  RY.  00.  t. 

GRIFFIN. 

(Supreme  Court  of  Florida.     Kay  1,  1804.) 
Tbbbpabs  —  Pleadiito  —  Damages  — Appeal — Aa> 

SIONMENTS   OP  ErKOB. 

1.  Where  the  alleged  trespass  is  one  consti- 
tuting a  permanent  and  necessary  injary  to  the 
marlcet  value  of  plaintiff's  fee  in  the  land  tres- 
passed on,  the  failure  of  the  declaration  to  al- 
lege that  the  plaintiff  was  in  possession  of  the 
land  at  the  time  of  the  trespass  does  not  render 
the  declaration  demurrable.  Railroad  Co.  v. 
Liockwood,  15  South.  327,  affirmed  as  to  right 
to  recover  in  one  action  for  the  entire  damage 
done  by  such  an  injury. 

2.  The  fact  that  damages  for  'injury  of  a 
temporary  nature  are  claimed  in  the  same 
count  with  damages  for  a  permanent  and  neces- 
sary injury  does  not  affect  the  immateriality  of 
possession  as  to  the  right  to  recovery  for  the 
latter  injury. 

3.  The  fact  that  there  cannot  be  a  recovery 
under  one  or  more  counts  is  of  itself  immaterial 
when  there  is  in  the  declaration  a  count  which 
is  sufficient  to  support  the  recovery. 

4.  The  fact  that  a  count  of  a  declaration 
may  set  up  many  elements  that  do  not  enter 
into  the  measure  of  damages  is  not  ground  of 
demurrer.    It    may    be    cause,    under    section. 
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1043,  Rev.  St.,  for  reforming  the  connt  as  cal- 
cnlated  to  embarrass  the  fair  trial  of  the 
cause. 

5.  Assignments  of  error  relating  to  the  per- 
mission and  rejection  of  different  questions 
propounded  to  witnesses  will  not  be  considered 
where  neither  such  assignments  nor  the  briefs 
point  where  such  questions  are  to  be  found  in 
a  record  of  1S7  pages  of  testimony,  nor  they  of 
themselves  enable  the  court  to  pass  upon  the 
proposition  presented. 
(Syllabus  by  the  Court) 

Appe«a  from  clrcnit  court,  Putnam  county: 
Jesse  J.  Flnley,  Judge. 

Action  by  Martin  Oriffln,  Sr.,  against  the 
Jacksonville,  Tampa  &  Key  West  Railway 
Company.  Judgment  for  plaintiff,  and  de- 
fendant appeals.    Affirmed. 

Fletcher  &  Wurts  and  T.  M.  Day,  for  ap- 
pellant R.  W.  &  W.  M.  Davis  and  Geo.  P. 
Fowler,  for  appellee. 

RANEY,  C.  J.  This  action  was  begun  on 
March  11,  1890.  In  view  of  Its  similarity  to 
that  of  the  same  company  as  appellant 
against  Lockwood,  15  South.  327,  with  which 
It  has  been  considered,  hardly  more  than  an 
application  of  the  principles  there  determined 
wiU  be  necessary. 

I.  The  demurrer  Is  to  the  amended  declara- 
tion, but  the  first  ground  of  demurrer  as  set 
forth  is  that  the  declaration  in  the  first  count 
does  not  aUege  that  the  plaintiff,  either  by 
himself  or  bis  agent,  was  in  possession  of  the 
premises  at  the  time  of  the  alleged  trespass. 
This  ground  of  demurrer  goes,  of  course,  only 
to  the  first  count.  The  argument  here  In  be- 
half of  the  appellant  Is  that  the  plaintiff  (the 
ai^ellee)  alleges  that  he  was  In  possession  of 
the  premises  on  January  20,  1884,  and  that 
he  Is  still  in  possession,  and  the  trespass  is 
alleged  to  have  been  committed  March  15, 
1S87,  but  there  is  In  the  declaration  nothing 
to  show  that  at  the  time  of  the  trespass  the 
plaintiff  was  in  possession,  and  that  an  Infer- 
ence that  he  was  in  possession  then  caimot 
be  fairly  drawn  from  the  language  used,  as 
the  plaintiff  might  have  sold  the  premises 
after  1884,  remained  out  of  possession  during 
the  time  of  the  alleged  trespass,  and  then  re- 
purchased just  prior  to  the  institution  of  this 
suit  This  ground  of  demurrer  is  confined  to 
want  of  possession,  and  does  not  extraid  to 
want  of  title  to  the  freehold  or  fee. 

In  onr  Judgment  there  is  no  merit  In  this 
point  The  material  trespass  alleged  to  have 
been  committed  on  March  15,  1887,  was  one 
constituting  a  permanent  and  necessary  In- 
jury to  the  market  value  of  the  plaintiff's  fee 
in  the  land,  and  he  Is  entitled  to  recover  for 
such  injury  to  his  fee,  whether  he  was  in  pos- 
session at  the  time  or  not  It  Is  imnecessary 
to  enter  into  any  discussion  of  the  right  to 
recover  for  the  entire  damage  In  such  cases; 
the  question  is  fuUy  considered,  and  must  be 
regarded  as  finally  settled  by  the  decision,  in 
the  case  of  Railway  Co.  v.  Lockwood  (decid- 
ed at  this  term)  15  South.  327. 

We  are  unable  to  perceive  how  It  can  be 
aald  that  the  conclusion  announced  In  Rall- 
V.15so.no.l0— 22 


way  Co.  V.  Brown,  23  Fla.  104,  1  South.  612, 
Is  a  dictum  of  any  one  Judge.  It  was  a  sol- 
emn adjudication  by  the  entire  court  of  the 
law  to  govern  future  proceedings  In  the 
cause,  and  this  is  apparent  from  the  opinion 
of  the  coxurt,  delivered  by  the  then  chief  Jus- 
tice (McWhorter),  and  the  disposition  made 
of  the  cause. 

The  fact  that  damages  for  Injury  of  a  tem- 
porary nature'  are  also  claimed  In  the  stated 
count  and  that  possession  may  be  neces- 
sary to  their  recovery,  do  not  affect  the  Im- 
materiality of  possession  aa  to  recovery  for 
a  permanent  Injury.  Seely  v.  Alden,  61  Pa. 
St.  302.  Of  course,  there  Is  In  the  declara- 
tion nothing  from  which  it  can  be  inferred 
that  the  land  claimed  by  the  plaintiff,  or  any 
part  thereof,  was  held  adversely  to  plaintUTs 
title  at  the  time  of  the  alleged  trespass. 

IL  The  third  and  fifth  grounds  of  demur- 
rer are  as  follows:  "(3)  The  declaration  sets 
up  In  its  second,  third,  and  fourth  counts 
many  elements  that  do  not  enter  into  the 
proper  measure  of  damages  In  a  suit"  "(5) 
The  depreciation  In  the  value  of  the  premises 
alleged  in  the  fourth  count  is  not  an  element 
of  damage." 

Under  these  grounds  of  demurrer  It  Is  ar- 
gued at  length  that  there  can  be  no  recovery 
of  damages  for  depreciation  in  the  market 
value  of  the  property  under  the  second,  third, 
and  fourth  counts  of  the  declaration.  Obvi- 
ously, It  is  Immaterial  that  there  can  be  no 
such  recovery  under  the  named  counts— the 
second,  third,  and  fourth— If  there  can  be  un- 
der the  first  count. 

It  is  not  denied  here  that  there  can  be  un- 
der the.  first  count  hat  If  It  was,  we  are  sat- 
isfied that  there  can  be  both  under  It  and  the 
second  and  fourth  counts.  The  fact  that  the 
second,  third,  and  fourth  counts  may,  as  stat- 
ed in  the  thhrd  ground  of  demurrer,  set  up 
many  elements  that  do  not  enter  Into  the 
measure  of  damages  Is  not  a  good  ground  of 
demurrer;  It  Is  not  Inconsistent  with  the  fact 
that  such  counts  state  a  good  cause  of  action, 
and  ground  for  the  recovery  of  damages  for 
depreciation  In  the  market  value  of  the  prop- 
erty, which  it  Is  shown  above  Is  good  cause 
for  recovery.  An  objection  of  the  character 
stated  in  the  third  ground  of  demurrer  may, 
under  our  practice,  have  been  ground  for  re- 
forming each  of  the  counts  on  the  ground 
that  it  was,  in  its  present  condition,  calculat- 
ed to  embarrass  the  fair  trial  of  the  cause 
(Rev.  St  §  1043),  but  where  a  count  states  a 
cause  of  action.  Improper  or  surplus  aver- 
ments do  not  render  It  Insufficient  In  sub- 
stance or  demurrable  (Id.  §  1050). 

The  briefs  for  appellant  refer  to  other  bh- 
slgnments  of  error  which  are  sufficiently  cov- 
ered by  the  conclusions  announced  above. 

m.  There  are  other  assignments  of  error 
relating  to  the  permission  and  rejection  of 
different  questions  propounded  to  witnesses, 
but  neither  the  assignments  of  error  nor  the 
briefs  point  out  where,  in  a  record  of  197 
pages  of  testimony,  they  are  to  be  found,  nor 
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do  they  of  themselves  enable  us  to  pass  In- 
telligently upon  the  propositions  presented, 
and  we  must  decline  to  consider  them. 

The  rest  of  the  43  assignments  of  error  are 
abandoned,  not  being  mentioned  in  the  briefs. 

The  Judgment  Is  affirmed. 


(83  Tim.  806) 

GRIFFIN  V.  JACKSONVILLB,  T.  &  K.  W. 

BY.  CO. 

(Sapreme  Coart  of  Florida.     May  1,  1884.) 

Kjectuent— Waitbb  of  Kiohj— Review  oh  Ap- 
peal. 

1.  Testimony  tending  to  show  that  the  oo- 
cnpation  by  defendant  of  that  part  of  the  street 
between  the  center  thereof  and  abutting  blocks 
of  the  plaintiff  in  ejectment  was  by  consent  of 
plaintiff  hdd  sufficient  to  preclude  any  disturb- 
ance of  the  verdict,  although  there  is  evidence 
of  a  contrary  import. 

2.  An  action  of  tresi>ass  by  the  owner  of 
abutting  lots  or  blocks,  his  title  extending  to 
the  center  of  the  street,  to  recover  damages  for 
the  construction  of  a  railroad  on  the  street  be- 
tween the  center  thereof  and  such  lots  or 
blocks,  has,  to  the  extent  of  being  inconsistent 
with  the  right  to  maintain  a  possessory  action 
against  the  company,  the  effect  to  operate  as  a 
consent  to  the  use  of  the  street  in  operating  the 
railroad  in  a  proper  manner  or  with  due  care. 

(Syllabus  by  the  Court.) 

Appeal  from  circuit  court,  Putnam  county; 
Jesse  J.  Finley,  Judge. 

Ejectment  by  Martin  Griffin,  Sr.,  against 
the  Jacksonville,  Tampa  &  Key  West  Rail- 
way Company.  Judgment  for  defendant, 
and  plaintiff  appeals.    Affirmed. 

Itandall  &  Foster  and  R.'  W.  Davis,  for  ap- 
pellant   T.  M.  Day,  Jr.,  for  appellee. 

RANEY,  O.  J.  This  Is  an  action  of  eject- 
ment Instituted  by  fbe  appellant  January  19, 
1891,  against  the  appellee  to  recover  posses- 
sion of  that  part  of  Rose  street  in  the  city 
of  Palatka  lying  between  the  center  of  the 
street  and  blocks  numbered  212,  213,  214, 
and  215,  according  to  John  Dick's  map  of 
that  city,  such  blocks  abutting  on  the  west 
side  of  that  street  There  was  trial  by  Jury, 
resulting  In  a  verdict  for  the  defendant,  and 
Judgment  thereon. 

There  Is  testimony  tending  to  show  that 
the  occupation  of  the  street  by  the  defend- 
ant with  its  railroad  was  by  consent  of  the 
plaintiff,  and  it  Is  of  such  a  character  as  to 
preclude  any  distnrbance  of  the  verdict,  al- 
though there  is  evidence  of  a  contrary  Im- 
port Railroad  Co.  v.  Jackson,  21  Fla.  146; 
Gamett  v.  Railroad  Co.,  20  Fla.  889;  Rail- 
way Co.  V.  Adams,  27  Fla.  443,  9  South.  29; 
Id.,  28  Fla.  631,  10  South.  465.  Moreover,  It 
is  clearly  shown  by  the  record  that  the  ap- 
pellant had  sued  appellee  in  trespass  to  re- 
cover damages  for  constructing  its  road  -on 
said  street  Such  a  suit  in  trespass  has,  to 
the  extent  of  being  inconsistent  with  the 
right  to  maintain  a  possessory  action  against 
the  company,  the  effect  to  operate  as  a  con- 
sent to  the  use  of  the  street  in  operating  the 


railroad  in  a  proper  manner  or  with  due  care. 
Railway  Co.  v.  Lockwood,  15  South.  327,  and 
authorities  supra. 

For  the  reasons  stated,  the  Judgment  will 
be  affirmed. 


(tt  Fla.  6n) 
FLORIDA  SOUTHERN  BY.  CO.  T.  PAR- 
SONS. 
(Sapreme  Court  of  Florida.    May  15,  1894.) 

AfpeaI/ — Review— Admission  op  Map  in  Evi- 
dence—Trespass — Damages. 

1.  The  question  of  whether  a  plat  or  map 
offered  in  evidence  is  a  correct  representation 
of  physical  objects  in  reference  to  which  testi- 
mony is  introduced  is  for  the  court  to  decide 
primarily,  and  the  decision  of  the  court  admit- 
ting snoi  plat  or  map  in  evidence  for  the  auxil- 
iary purpose  of  enabling  witnesses  to  explain 
their  testimony  will  not  be  reversed  unless  it 
is  clearly  shown  that  error  was  thereby  com- 
mitted. 

2.  In  an  action  of  trespass  to  recover  dam- 
ages for  constructing  a  railroad  across  lots 
and  streets  laid  off  on  a  town  plat,  where  the 
record  of  the  plat  is  offered  to  show  that  the 
tract  of  land  had  been  laid  off  into  snch  town 
lots  and  streets,  and  the  plat  itself  shows  that 
when  it  was  made  and  recorded  the  road  had 
been  constructed  across  the  lots  und  streets,  it 
is  error  to  admit  the  plat  for  the  purpose  stated 
without  proof  that  tne  land  had  been  platted 
and  dedicated  as  a  town  plat  before  the  road 
was  constructed.  The  damage  in  such  a  case 
is  of  a  permanent  nature,  consisting  in  the 
construction  of  the  railroad;  and  the  railroad 
company  is  only  liable  for  the  damages  to  the 
land  as  it  was  when  the  road  was  built 

(Syllabus  by  the  Court) 

Error  to  circuit  court,  Hernando  county; 
O.  A.  Hanson,  Judge. 

Suit  by  L.  B.  Parsons  against  the  Florida 
Southern  Railway  Company.  Judgment  for 
plaintiff,  and  defendant  brings  error.  Re- 
versed. 

J.  B.  Wall  and  R.  W.  Davis,  for  plaintUt  In 
error.  T.  M.  Shackleford,  for  defendant  in 
error. 

MABRY,  J.  Parscms  med  tbe  Flwida 
Southern  Railway  (Company  In  an  action  of 
trespass,  and  the  declaration  alleges,  in  sab- 
stance,  that  the  company,  through  its  officers, 
agents,  and  contractors,  on  the  10th  day  of 
August,  1885,  and  on  (Uvers  other  days  be- 
tween that  day  and  the  institution  of  the 
suit  with  force  and  arms,  broke  and  entered 
certain  closes  situated  in  said  county,  and  de- 
scribed as  the  W.  %  of  the  N.  W.  %  of  section 

26,  township  22  S.,  range  19  B.,  and  lots  num- 
bered 3,  4,  6,  7,  11,  12, 14,  15,  and  21  in  Par- 
sons' addition  to  the  town  of  BrooksvlUe,  ac- 
cording to  the  official  plat  of  the  same,  and 
situated  In  the  E.  %  of  the  N.  E.  ^  of  section 

27,  township  22  S.,  range  19  E.,  of  which 
plaintiff  was  seised  and  possessed  in  fee,  and 
dug  excavations  and  ditches  In  all  of  said 
closes,  threw  up  embankments,  made  grades 
for  a  railroad,  and  placed  cross-ties  and  Iron 
thereon,  and  appropriated  tbe  said  porti<Mis 
of  said  closes  to  its  own  use,  and  oontlnned 
to  maintain  said  ditches,  excavations,  and 
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embankments  up  to  the  commencement  of 
the  suit;  thereby  depriving  the  plaintiff  of 
the  benefits  and  advantages  which  he  might 
and  otherwise  could  have  derived  from  the 
said  closes,  as  well  as  materially  lessening 
the  market  value  of  the  same.  And,  further, 
that  plaintiff  was  seised  and  possessed  of  the 
soil  of  certain  streets,  sixty  feet  wide,  nm- 
ning  through  the  said  E.  %  of  the  N.  E.  %  of 
section  27,  township  22  S.,  range  19  E.,  to 
wif,  a  certain  street  immediately  north  of 
said  lot  4,  and  those  certain  streets  situated 
between  and  separating  said  lots  3  and  4,  3 
and  7,  7  and  11, 11  and  12,  12  and  15,  13  and 
14,  14  and  21,  and  that  street  lying  imme- 
diately west  of  lot  5;  and  that  the  defendant 
company,  through  its  officers,  agents,  and 
contractors,  on  the  10th  day  of  August,  1885, 
and  on  divers  other  days  between  that  day 
and  the  commencement  of  the  suit,  with 
force  and  arms  entered  upon  said  streets,  and 
dng  therein  excavations  and  ditches,  threw 
up  embankments,  made  grades  for  a  railroad, 
and  placed  cross-ties  and  iron  thereon,  and 
appropriated  said  places  In  said  streets  to  Its 
own  use  by  taking  possession  of  the  same 
and  constructing  a  railroad  thereon,  and  con- 
tinned  to  use  the  same  up  to  the  institution  of 
the  suit;  thereby  preventing  plaintiff  from 
using  said  streets  or  lots  abutting  thereon  in 
so  large  and  ample  a  manner  as  be  might, 
and  otherwise  could,  have  done,  and  thereby 
materially  lessening  the  market  value  of  said 
closes.  The  total  damage  claimed  was  $5,- 
000.  The  company  interposed  the  plea  of 
the  general  Issue,  and  on  the  trial  plaintiff 
obtained  Judgment  for  $1,070. 

The  first  assignment  of  error  argued  is  that 
"the  court  erred  In  overruling  objection  to  the 
introduction  In  evidence  of  the  plat  or  map 
of  the  land  In  controversy,  on  the  ground  that 
the  same  was  not  a  certified  transcript  from 
any  record,  and  that  said  plat  or  map  had 
not  been  shown  by  the  testimony  to  be  cor- 
rect" 

Plaintiff  offered  in  evidence  a  plat  of  the 
land  in  question,  and  it  was  ruled  out  by 
the  court  on  the  ground  that  It  had  not  been 
shown  to  be  correct.  The  book  of  records 
of  town  plats  of  Hernando  county  was  then 
produced,  and  the  circuit  clerk  testified  that 
a  certain  page  in  the  book  referred  to  con- 
tained the  record  of  the  plat  of  L.  B.  Par- 
sons' addition  to  the  town  of  Brooksvllle. 
Plaintiff  then  offered  the  record  of  the  plat 
in  evidence,  "to  show  that  that  tract  of  land 
had  been  divided  into  town  lots,  and  official 
record  made  of  the  same."  Objection  was 
made  to  the  Introduction  of  the  record,  "be- 
cause not  a  transcript;  and,  second,  because 
it  has  not  been  shown  to  be  a  correct  plat 
of  the  lands  in  question."  The  court  ruled 
as  follows:  "That  is  a  question  for  the  Jury 
to  determine,"  and  an  exception  was  taken 
to  this  ruling,  admitting  the  record  of  the 
plat  In  evidence.  A  copy  of  the  recorded 
plat  Is  in  the  transcript  before  us,  and  it  ap- 
pears from  it  that  a  portion  of  the  B.  ^  of 


the  N.  B.  %  of  section  27,  township  22  S., 
range  10  B.,— one  of  the  tracts  described  in 
the  declaration,— was  laid  off  Into  lots  sep- 
arated by  streets,  and  there  Is  also  distinct- 
ly traced  on  the  plat  the  line  of  the  "Fla. 
Sou.  R.  R."  and  a  "Y"  across  said  land,  and 
the  lots  laid  out  thereon.  The  suit,  as  will  be 
seen  from  the  declaration,  Is  for  damages 
for  trespassing  upon  the  W.  %  of  the  N.  W. 
%  of  section  26,  township  22  S.,  range  19  E., 
and  the  lots  and  streets  in  Parsons'  addi- 
tion to  Brooksvllle  laid  out  on  the  E.  %  of 
the  N.  E.  ^  of  section  27,  township  22  S., 
range  19  E.,  and  for  constructing  a  railroad 
thereon.  Such  an  Injury  is  of  a  permanent 
nature,  consisting  in  the  construction  of  and 
putting  In  operation  the  railroad,  and  a  re- 
covery for  such  an  injury  will  include  all 
the  damages  to  which  the  landowner  is  en- 
titled from  such  soxu'ce.  Railway  Co.  v. 
Lockwood  (decided  at  this  term)  15  South. 
327.  The  record  of  the  plat  objected  to  In 
this  case  was  Introduced  in  evidence  on  the 
trial  In  November,  1889,  but  there  is  noth- 
ing on  the  copy  of  the  plat  in  the  transcript 
to  indicate  when  the  original  was  recorded, 
nor  is  there  any  testimony  before  us  to  show 
this  fact,  further  than  the  showing  that  it 
was  of  record  in  November,  1889.  The  loca- 
tion of  the  line  of  road  and  "T"  over  the 
land  and  lota  distinctly  appears,  as  already 
stated,  on  the  recorded  plat,  and  we  must 
conclude  from  this  fact  that  the  road  was 
located  over  the  land  when  the  plat  was 
made.  The  plaintiff  was  the  owner  of  the 
land  platted,  and  the  record  of  the  plat  by 
him  may  be  entirely  sufficient  to  show  a  dedi- 
cation of  the  streets  thereon,  and  the  loca- 
tion of  the  lots  in  respect  thereto  as  a  town 
plat  Winter  v.  Payne  (decided  at  this  term) 
15  South.  211. 

A  material  question,  however,  in  this  case 
Is  whether  the  plat  was  made  and  recorded 
before  the  road  was  constructed  or  after- 
wards, as  the  company  was  liable  for  the 
damage  to  the  land  in  the  condition  it  was 
in  when  the  road  was  constructed.  The 
evidence  furnished  by  the  plat  Introduced, 
and  which  must  control  tis,  Is  that  when  It 
was  recorded  the  road  extended  over  the 
land;  and  the  witnesses  for  plaintiff,  in  esti- 
mating the  amount  of  his  damages,  took  into 
consideration  the  injury  and  damages  to  the 
lots.  A  plat  or  diagram  of  land  shown  to 
be  a  correct  representation  of  land  in  refer- 
ence to  which  witnesses  testify  is  admissible 
for  the  auxiliary  purpose  of  enabling  them 
to  more  perfectly  explain  their  testimony  to 
the  Jury,  but  whether  such  plat  or  diagram 
has  been  shown  to  be  coiTect  is  a  question 
primarily  for  the  trial  court  Adams  v. 
State,  28  Fla.  611,  10  South.  106;  Ortiz  v. 
State,  30  Fla.  256,  11  South.  611.  The  deci- 
sion of  the  trial  court  admitting  a  plat  or 
diagram  in  evidence  for  the  auxiliary  pur- 
pose of  enabling  witnesses  to  explain  their 
testimony  to  the  Jury  will  not  be  reversed 
unless  it  is  clearly  shown  that  error  was 
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thereby  committed.  In  the  present  case  the 
record  of  the  plat  was  Introduced  by  plain- 
tiff, as  the  bill  of  exceptions  states,  for  the 
purpose  of  showing  that  the  tract  of  land 
had  been  divided  into  town  lots,  and  an  of- 
ficial record  made  of  the  plat  The  damages 
recovered  are  an  entire  sum,  including  the  in- 
jury to  the  land  not  platted,  as  well  as  that 
portion  laid  off  into  town  lots.  The  court 
erred,  In  the  first  place,  in  holding  that  the 
question  whether  the  plat  was  a  correct  rep- 
resentation of  the  land  was  one  for  the  de- 
termination of  the  jury;  and,  in  the  next 
place,  in  allowing  the  plat  to  go  to  the  jury 
to  show  tliat  the  land  covered  by  it  had 
been  laid  off  and  dedicated  as  town  lota, 
without  evidence  that  this  had  been  done 
before  the  road  was  constructed.  The  testi- 
mony showa  that  the  streets  laid  out  on  the 
plat  had  not  been  cut  out  up  to  a  few  days 
before  the  trial,  and  the  ruling  of  the  court 
In  admitting  the  plat  under  the  circumstan- 
ces was  erroneous,  and  we  cannot  say  on  the 
record  that  it  was  not  prejudicial  to  the  de- 
fendant 

The  other  points  presented  need  not  be 
considered.  Judgment  reversed,  and  new 
trial  awarded. 


(103  AU.  m) 

SMITH  et  al.  v.  BARKER. 
(Supreme  Court  of  Alabama.    April  12,  1894.) 
Sali— Rbtaihino  Trri*-STOPPAOB  is  Transitu. 

L  Where  goods  are  shipped  to  a  buyer, 
evidence  that  thpy  were  sold  "on  commission 
only"  does  not  show  that  the  seller  retained 
title. 

2.  A  seller  cannot  stop  goods  in  transit 
simply  because  the  buyer  absconded  before  they 
reached  him,  where  the  buyer's  insolvency  is  not 
shown. 

Api>eal  from  dty  court  of  Decatur;  W.  H. 
Simpson,  Judge. 

Action  by  H.  S.  Smith  &  C!o.  against  Joe 
Barker  to  try  title  to  property  levied  on  and 
sold  under  attachment  in  an  action  by  said 
Barker  against  the  Decatur  Grocery  Com- 
pany. From  a  judgment  for  defendant, 
plaintiffs   appeaL     Affirmed. 

The  writ  of  attachment  was  levied  on  sev- 
eral boxes  of  oranges  on  January  2,  1891. 
Upon  the  return  of  the  writ  it  being  shown 
to  the  justice  of  the  peace  before  whom  the 
attachment  was  sued  out  that  the  property 
levied  on  was  perishable,  it  was  cHtlered  by 
said  justice  of  the  peace  that  the  same  be 
sold,  and  the  proceeds  delivered  to  the  court 
After  the  sale  of  the  property  so  levied  upon 
as  directed  by  the  court,  H.  S.  Smith  &  Co., 
on  January  22,  1891,  made  an  affidavit  of 
claim  to  the  property  so  levied  upon.  Upon 
the  execution  of  the  bond,  an  issue  was  made 
to  try  the  right  to  the  property  so  levied  upon. 
The  plaintiff  moved  the  court  to  dismiss  this 
claim  interposed  by  H.  S.  Smith  &  Co.  on 
the  ground  that  the  property  claimed,  as 
shown  by  the  record  and  proceedings  re- 
turned, was  sold  by  otiet  of  the  court  before 


the  claim  was  Interposed,  and  the  proceeds 
of  sale  turned  over  to  the  court;  and  because 
there  was  no  claim,  as  required  by  law,  in- 
terposed to  the  property.  The  evidence  for 
the  plaintiff  tended  to  show  that  the  oranges 
levied  upon  arrived  In  Decatur  on  the  night 
on  January  1st,  being  brought  as  freight  by 
the  Louisville  &  Nashville  Railroad  Company, 
and  were  in  one  of  the  cars  of  said  railroad 
company,  at  the  depot  in  Decatur,  at  the  time 
of  the  levy;  that  the  persons  composing  the 
Decatur  Grocery  Company  had  absconded 
on  ae  about  Decemuer  25,  1890;  and  that 
their  place  of  business  had  been,  and  before 
the  time  of  the  levy  of  the  attachment  was, 
closed.  The  testimony  f<Mr  the  claimants 
tended  to  show  that  they  were  the  original 
owners  of  the  oranges  levied  upon  in  this 
suit;  that  they  sold  the  oranges  "to  the  de- 
fendants on  commission  only;"  that  they  re- 
sided in  Anthony,  Fla.,  and  they  had  shipped 
said  oranges  to  the  Decatur  Grocery  Com- 
pany; that  said  oranges  had  never  been  de- 
livered to  the  Decatur  Grocery  Company,  to 
whom  they  had  been  consigned,  the  persons 
composing  said  company  having  atieconded 
before  the  arrival  of  the  oranges  in  Decatur. 
The  court  sustained  the  plaintiff's  motion  to 
dismiss  the  claim,  and  rendered  judgment 
condemning  the  proi)erty  levied  upon  to  the 
satisfaction  of  the  plaintiff's  attachment. 
The  claimants  now  bring  this  appeal,  and 
assign  these  rulings  of  the  lower  court  as 
error. 

0.  Kyle,  for  appellants.  Wirt  &  Bpeake, 
for  appellee. 

HEAD,  J.  We  are  unable  to  see  that  the 
claimants  have  any  just  claim  to  the  oranges 
levied  on  In  this  case.  The  bill  of  exceptions 
shows  that  tbey  shipped  the  oranges  from 
Anthony,  Fla.,  to  the  Decatur  Grocery  Com- 
pany, in  Decatur,  Ala.,  by  rail,  to  whom 
they  had  sold  them  "on  commission  only." 
The  goods  were  levied  upon  under  attach- 
ment against  the  grocery  company  in  favor 
of  plaintiff,  while  they  were  in  possession  of 
the  carrier,  in  Decatur,  consigned  to  the  gro- 
cery company.  This  made  out  a  prima  fade 
case  of  title  in  the  grocery  company,  which 
it  devolved  on  the  claimants  to  overcome. 
They  claim  on  two  grounds:  (1)  That  they 
never  parted  with  the  title;  (2)  the  right  of 
stoppage  In  transitu. 

1.  If  claimants  retained  the  title  to  the 
goods,  it  devolves  upon  them  to  show  it  with 
that  degree  of  certainty  which  satisfies  the 
mind.  That  they  sold  the  goods  to  defend- 
ants "on  commission  only"  is  of  such  doubt- 
ful and  uncertain  import  that  we  cannot  say 
what  it  means.  If  the  goods  were  merely 
shipped  by  claimants  to  the  grocery  company, 
to  be  by  the  latter  sold  for  the  former's  use, 
on  commission.  It  could  have  been  easily 
shown.  We  must  take  it  that  there  was  a 
sale  of  the  goods,  passing  the  title. 

2.  The  only  fact  on  which  the  right  of 
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stoppage  In  translta  Is  claimed  Is  that  "the 
individuals  composing  the  firm  of  the  Decatur 
Grocery  Company  had  on  or  about  the  25th 
day  of  December,  1890,  absconded."  The 
levy  'was  made  January  2,  1891.  There  is 
no  proof  of  their  insolvency.  For  aught  that 
appears,  they  may  have  left  abundant  prop- 
erty to  pay  all  their  debts.  Insolvency  is 
the  chief  basis  of  the  right  of  stoppage  in 
transitu.  Loeb  v.  Peters,  63  Ala.  243.  The 
finding  and  Judgment  in  favor  of  the  plain- 
tiff were  right. 

We  must  not  he  understood  as  deciding 
that  a  statutory  claim  suit,  like  the  present, 
can  be  instituted  and  maintained  after  the 
goods  levied  on  have  been  sold,  as  perishable, 
under  order  of  the  court  Decision  of  that' 
question,  lieing  unnecessary  in  tills  case,  is 
pretermitted.  We  intimate  no  opinion  uiwn 
it    Affirmed. 


(KB   Ala.    78) 

BOULDEN  V.  STATE. 
(Supreme  Court  of  Alabama.     April  5,  1884.) 
Homicide— :DriNS  Declarations — Evidekcb — Ik- 

BTRUCTIONS. 

1.  The  mere  fact  that  deceased  did  not  die 
imtQ  two  montlis  after  the  statement  songht  to 
be  introduced  aa  a  dying  declaration  is  no  rea- 
■on  for  its  exclusion. 

2.  Where  dying  declarations  were  reduced 
to  writing  at  the  time  by  the  witness,  testimony 
that  he  had  given  such  writing  to  the  grand 
jury,  and  liad  not  seen  it  since,  though  he  had 
searched  diligently  through  his  own  papers,  and, 
together  with  the  cleric,  through  the  grand  jury 
papers,  is  insufficient  to  anthorize  the  admission 
of  oral  evidence  of  the  declarations. 

3.  A  witness  testifying  to  deceased's  dying 
declarations  may  be  asked  if  deceased's  wife 
did  not  repeat  to  him  such  declarations  before 
he  went  on  the  stand. 

4.  On  a  trial  for  murder,  evidence  as  to  who 
swore  out  the  warrant  for  defendant's  arrest  is 
immaterial. 

5.  The  state's  theory  being  that  defendant 
went  to  the  scene  of  the  killing  to  resist,  with 
violence  if  necessary,  a  claim  of  deceased  to  lum- 
ber there,  testimony  that  at  the  time  of  the 
difficulty  defendant  knew  of  no  claim  by  any 
person  to  the  lumber  is  admissible. 

8.  An  instruction  to  convict  If  the  jury  be- 
lieve from  the  evidence  beyond  a  reasonable 
doubt  that  defendant  is  guil^,  though  they  also 
believe  it  is  possible  that  he  is  not  guilty,  is  cor- 
rect. 

7.  An  instruction  that  a  doubt  is  not  suffi- 
cient to  Justify  acquittal  unless  it  be  such  as 
would  canse  a  reasonable  and  prudent  man  to 
hesitate  and  pause  in  the  graver  transactions  of 
life,  is  correct. 

8.  An  instruction  that  if  defendant  provok- 
ed the  difficulty,  or  entered  willingly  into  the 
fight  with  deceased,  lie  cannot  set  up  scdf-de- 
feuse.  is  correct 

9.  To  sustain  the  plea  of  self-defense  the 
burden  is  on  defendant  to  show  that  he  had  no 
reasonable  avenue  of  escape. 

10.  An  instruction  defining  malice,  in  its  legal 
sense,  as  a  wrongful  act,  done  IntentionaUy, 
without  Just  cause  or  excuse,  is  correct. 

11.  It  is  proper  to  charge  that  if  defendant 
purposely  killed  deceased,  after  reflection,  with 
a  wickedness  or  depravity  of  heart,  and  the  kill- 
ing was  determined  on  beforehand,— even  a  mo- 
ment before  the  fatal  blow,— he  is  guilty  of 
murder  in  the  first  degree. 

12.  On  indictment  for  murder,  an  instruction 
requiring  an  absolute  acquital,  ni>on  facts  which 


would  Justify  an  acquittal  of  murder  only,  is 
properly  refused,  as  the  indictment  also  involves 
a  charge  of  manslaughter. 

13.  An  instruction  that  a  knife,  without  fur- 
ther description  or  evidence  of  Us  character, 
is  not  presumed  to  be  a  deadly  weapon,  is  at>- 
stract,  and  properly  refused,  where  there  is  evi- 
dence of  the  nature  of  the  wounds  inflicted  with 
such  knife,  from  wliich  its  cliaracter  can  be  in- 
ferred. 

Appeal  from  dly  court  of  Decatur;  W.  H. 
Simpson,  Judge. 

Todd  Boulden  was  convicted  of  murder  in 
the  second  degree,  and  appeals.    Reversed. 

Upon  the  trial  of  the  case,  as  is  shown  by 
the  bill  of  exceptions,  the  evidence  for  the 
state  tended  to  show  that  prior  to  January 
6,  1893,  the  deceased  liad  leased  a  farm  in 
Morgan  coimty.  That  on  the  morning  of  Jan- 
nary  6,  1893,  he,  in  company  with  his  broth- 
er, Jim  Eerndon,  and  three  other  persona, 
went  in  a  wagon  to  a  place  on  said  farm, 
where  the  defendant  was  knocking  plank  off 
of  a  fence.  Tliat  previoas  to  that  date  the 
deceased  and  his  brother  liad  ordered  the 
defendant  to  leave  the  farm,  and  had  for- 
bidden his  taking  the  plank  from)  the  fence. 
That  on  arriving  at  the  place  where  the  de- 
fendant was  knocldng  off  the  said  plank  the 
deceased  and  his  brother  got  out  of  the  wag- 
on, his  brother  having  an  ax  in  liis  hand, 
wUch  he  laid  down  by  the  side  of  a  pile  of 
lumber.  That  the  two  going  within  a  few 
feet  of  the  defendant,  the  brother  of  the  de- 
ceased, Jim  Hemdon,  said  to  the  defendant, 
"Todd,  what  are  you  going  to  do  wit])  this 
plank?"  to  which  the  defendant  replied,*!  am 
going  to  move  it"  Jim  Hemdon  said,  'Don't 
you  move  this  plank;  it  is  ours;"  whereupon 
the  defendant  replied,  "Don't  you  move  it 
either,"  and  immediately  struck  at  Jim  Hem- 
don with  an  ax,  and  cut  him  on  the  chin. 
That  when  the  defendant  went  to  strike  Jim 
Hemdon  the  second  blow  the  deceased  said 
to  him,  "Don't  do  that,"  and  grabbed  the  de- 
fmidant  from  liehind;  that  the  defendant 
dropped  his  ax,  and  then  turned  on  deceased, 
and  began  cutting  him.  Tliat  Jim  Hemdon 
then  ran  up  to  where  the  deceased  and  the 
defendant  were  scuffling,  atnd,  grabbing  the 
defendant  in  the  back  by  his  collar,  pulled 
him  loose,  whereupon  the  defendant  turned 
on  Jim  Hemdon,  and  commenced  to  cut  him. 
That  the  deceased  then  drew  ills  pistol,  and 
shot  at  the  defendant  twice.  One  Dymus 
Todd  then  ran  up,  and  took  the  pistol  from 
the  deceased,  stepi>ed  bade,  and  shot  at  him 
twice.  That  said  Dymus  Todd  then  held, 
first  the  deceased,  and  then  Jim  Hemdon,  in 
order  that  the  defendant  might  cut  them. 
That  the  said  Jim  Hemdon,  getting  away, 
walked  off  a  short  distance,  and  that  as 
the  deceased  tried  to  follow  him,  he  walked 
under  a  barbed-wire  fence,  which  caught  him 
by  the  collar  of  the  coat,  and  when  so  held 
the  defendant  ran  up  to  him,  and  stabbed 
iiim  in  the  bac^,  the  knife  penetrating  his 
lungs,  and  that  it  was  from  this  blow  tl.at 
death  ensued.    The  testimony  for  the  defend- 
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ant  was  in  conflict  with  that  of  the  state  as 
to  which  was  In  fault  In  bringing  on  the  dif- 
ficulty, and  tended  to  show  that,  upon  the  de- 
ceased and  his  brother  coming  up  to  where 
the  defendant  was  knocking  plank  off  the 
fence,  and  the  defendant  saying  that  he  was 
going  to  move  the  plank,  the  aald  Jim  Hem- 
don  struck  at  him  with  his  ax;  that  the  de- 
fendant warded  off  the  blow  with  his  own 
ax,  which  struck  Jim  Hemdon;  that  there- 
upon the  deceased  made  for  the  defendant, 
drawing  his  pistol,  and  shot  at  him;  that 
when  the  deceased  shot  him  the  defenlant 
walked  off,  and  the  deceased,  following  him, 
Struck  him;  and  that,  as  the  deceased  turned, 
after  IiaTing  struck  the  defendant,  the  de- 
fendant cut  him  in  the  back. 

The  rulings  of  the  court  as  to  the  Introduc- 
tion of  the  dying  declarations,  as  testified  to 
by  the  witness  Banks,  are  sufficiently  shown 
in  the  opinion.  On  the  cross  examination  of 
the  witness  Banks  he  was  asked  if  he  had 
met  the  wife  of  the  deceased  in  the  court- 
house building,  and,  after  answering  that  he 
had,  the  defendant  then  asked  him  the  fol- 
lowing question:  "If  she  had  undertaken  to 
repeat  to  him  what  her  husband  said  In  his 
dying  declaration,  which  was  written  by  the 
witness."  The  state  objected  to  this  gues- 
tion.  The  court  sustained  the  objection,-  and 
the  defendant  duly  excepted.  On  the  cross- 
examination  of  one  Ritch,  a  witness  for  the 
state,  and  after  he  had  testified  that  he  ar- 
rested the  defendant  and  Dymus  Todd,  the 
defendant  asked  said  witness,  "Who  avrore 
out  the  warrant  for  the  defendant  and  Dy- 
mus Todd?"  The  court  sustained  the  state's 
objection  to  this  question,  and  the  defendant 
duly  excepted.  During  the  examination  of 
the  defendant  as  a  witness  in  his  own  behalf, 
and  after  having  given  lils  version  of  the  dif- 
ficulty, he  was  then  asked  'If,  at  the  time  of 
the  difficulty,  he  knew  of  any  claim  of  any 
person  to  the  lumber  when  he  went  to  work 
tliat  morning."  The  state  objected  to  this 
question.  The  court  sustained  the  objection, 
and  the  defendant  duly  excepted. 

The  court,  at  tlje  request  of  the  solicitor  for 
the  state,  gave  the  following  written  charges 
to  the  Jtiry:  CI)  "To  prove  beyond  a  reason- 
able doubt  that  the  defendant  is  not  guilty 
does  not  mean  that  the  state  must  make  the 
proof  by  an  eyewitness,  or  to  a  positive,  ab- 
solute, mathematical  certainty.  This  latter 
measure  of  proof  Is  not  required  in  any  case. 
If  from  all  the  evidence  the  Jury  believe  It 
is  possible,  or  that  It  may  be,  or  perhaps,  the 
defendant  is  not  guilty,  this  degree  of  uncer- 
tainty does  not  amount  to  a  reasonable  doubt, 
and  does  not  entitle  the  defendant  to  an  ac- 
quittal. All  that  is  required  is  that  the  jury 
should,  from  all  the  evidence,  believe  beyond 
a  reasonable  doubt  that  the  defendant  Is  ^11- 
ty;  and  If  you  so  believe,  and  you  further 
believe,  beyond  all  reasonable  doubt,  from  the 
evidence,  that  the  killing  occurred  in  this 
county,  and  before  the  finding  of  this  indict- 
ment, you  must  find  the  defendant  guilty,  al- 


though you  may  also  believe  ftom  the  evU 
dence  that  It  may  be  that  he  Is  not  guilty, 
or  that  it  Is  possible  that  be  Is  not  guilty." 
(2)  "Gentlemen  of  the  jury,  I  Instruct  you,  as 
a  matter  of  law,  that  In  considering  the  case 
you  are  not  to  go  beyond  the  evidence  to 
hunt  up  doubts,  nor  must  you  entertain  such 
doubts  as  are  merely  imaginary  or  conjec- 
tural. A  doubt,  to  justify  an  acquittal,  must 
be  reasonable,  and  it  must  arise  from  a  can- 
did and  Impartial  Investigation  of  all  the  ev- 
idence in  the  case;  and  unless  it  is  such  that, 
were  the  same  kind  of  doubts  interposed  in 
the  graver  transactions  of  life,  it  would  cause 
a  reasonable  and  prudent  man  to  hesitate  and 
pause,  It  is  insufficient  to  authorize  a  verdict 
Of  not  guilty.  If,  after  considering  all  the 
evidence,  you  can  say  that  you  have  a  fixed 
conviction  of  the  truth  of  the  charge,  you  are 
satisfied  beyond  a  reasonable  doubt"  (3)  "If 
the  defendant  provoked,  or  brought  on  the 
difficulty,  or  entered  willingly  Into  the  fight 
with  deceased,  then  he  cannot  set  up  eetf- 
defense  in  this  case."  (4)  "To  sustain  the 
plea  of  self-defense  set  up  in  this  case  the 
burden  is  on  the  defendant  to  prove  to  your 
satisfaction  that  he  had  no  reasonable  and 
safe  avenue  of  escape  from  the  danger  which 
threatened  him,  and  not  on  the  state  to 
prove  it"  (5)  "I  charge  you,  gentlemen  of 
the  jury,  that  malice,  In  its  common  accepta- 
tion, means  111  will  against  a  person,  but  in 
its  legal  sense  means  a  wrongfid  act,  done 
Intentionally,  without  Just  cause  or  excuse." 
(6)  "If  you  believe  beyond  a  reasonable 
doubt,  from  all  the  evidence  In  tills  case, 
that  defendant,  In  this  county,  before  the 
finding  of  this  Indictment,  purposely  killed 
the  deceased,  by  stabbing  or  cutting  him 
with  a  knife,  after  reflection,  with  a  wicked- 
ness or  depravity  of  heart  towards  said  de- 
ceased, and  the  killing  was  determined  on  ■ 
beforehand,— even  a  moment  before  the  fatal 
blow  was  made,— the  defendant  is  grullty  of 
murder  In  the  first  degree."  The  defendant 
separately  excepted  to  the  giving  of  each  of 
these  charges,  and  alB6  separately  excepted 
to  the  court's  refusal  to  give  to  the  Jury, 
among  othtf s,  the  following  written  charges 
requested  by  him:  (7)  "If  from  all  the  evi- 
dence the  Jury  cannot  tell  with  reasonable 
certainty  where  the  fault  of  the  killing  lies. 
It  is  their  duty  to  acquit  defendant;  toe  this 
tact  alone.  If  It  be  a  fact,  is  what  the  law 
terms  a  reasonable  doubt,  and,  it  the  Jury 
has  a  reasonable  doubt  as  to  the  defendant's 
guilt,  then  they  should  acquit  the  defend- 
ant" (20)  "I  charge  you,  gentlemen  of  the 
Jury,  that  the  knife,  without  further  descrip- 
tion, or  evidence  showing  the  size  or  the 
character  of  the  knife,  does  not  raise  the  pre- 
sumption that  It  was  a  deadly  weapon."  (22) 
"I  charge  you,  gentlemen  of  the  Jury,  that 
although  you  may  discredit  the  account  giv- 
en by  the  defendant  as  to  the  means  by 
which  the  deceased  came  to  his  death,  and 
although  you  may  be  satisfied  that  bis  btate- 
ments  In  this  respect  are  unreasonable,  this 
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woald  not  deprive  the  defendant  of  the  bene- 
fit of  the  evidence  In  the  case,  whether  intro- 
duced by  the  state  for  the  pmpose  of  crimi- 
nating him  or  by  himself  as  excnlpatoiy  evi- 
dence. It  Is  upon  the  whole  evidence  the 
Jnry  mnst  make  up  their  verdict" 

S.  T.  Wert,  A.  M.  Wade,  and  O.  S.  Price, 
for  appellant    Wm.  L.  Martin,  for  the  Stata 

HEAD,  J.  With  the  view  of  proving  the 
dying  declarations  of  deceased,  the  state 
asked  Its  witness  Banks,  "What  did  the  de- 
ceased say  about  whether  or  not  he  thought 
he  would  get  well?"  The  defendant  object- 
ed on  the  ground  that  the  evidence  showed 
tliat  deceased  did  not  die  for  nearly  two 
months  after  the  wonnd  was  received,  and 
that  It  was  too  far  from  the  time  of  his  death 
to  he  received  as  a  dying  declaration.  The 
objection  was  properly  overruled.  Reynolds 
V.  State,  G8  Ala.  502;  1  Greenl.  Ev.  {  158. 
It  Is  true  there  was  no  evidence,  so  far  as 
the  bUl  of  exceptions  shows  (and  it  purports 
to  set  out  all  the  evidence),  showing  what  re- 
lation the  statement  made  by  the  deceased 
in  reference  to  getting  well  bore  to  his  dec- 
larations touching  the  facts  of  the  homicide. 
Without  such  proof  the  declarations  were  In- 
admissible; but  no  question  was  raised  by  the 
defoidant  on  this  point  The  dying  declara- 
tions wore  reduced  to  writing  at  the  time 
they  were  made.  The  court  permitted  oral 
evidence  of  them  to  go  to  the  Jury  without 
the  production  of  the  writing,  to  which  the 
defendant  excepted.  Witness  Banks,  who 
testified  to  the  declarations,  and  that  they 
had  been  reduced  to  writing,  was  asked  by 
the  court  where  said  dying  declaration  was. 
He  replied  that  he  had  turned  it  over  to  the 
grand  Jury  of  the  city  court  at  the  June. term, 
1883,  and  had  never  seen  it  since;  that  he 
liad  made  diligent  search  among  all  of  his 
own  papers,  and  had  failed  to  find  it;  and 
tliat  he,  together  with  the  solicitor  and  derk, 
made  diligent  search  through  the  grand  Jury 
papers,  and  failed  to  find  It  Upon  this  pred- 
icate the  court  admitted  the  secondary  evi- 
dmce.  We  think  the  predicate  was  Insuffi- 
cient It  is  of  the  highest  Importance,  par- 
ticnlarly  in  a  cause  involving  such  conse- 
quences as  this,  when  important  evidence 
exists  in  writing,  that  the  writing  Itself  be 
produced;  and  Its  production  should  be  re- 
quired, if  by  any  means  It  is  practicable.  Ev- 
ery reasonable  effort  which  It  appears  might 
have  resulted  in  Its  production  should  be 
shown  to  have  been  made  witbout  a  rail  be- 
fore secondary  evidence  should  be  received. 
The  reason  of  the  rule  is  too  obvious  to  re- 
quire elaboration.  The  production  of  the 
writing  In  the  present  case,  rather  than  proof 
of  the  dying  declarations  by  the  possibly  un- 
certain and  Inaccurate  memories  of  witnesses, 
may  have  been  of  the  last  Importance  to  the 
prisoner.  The  witness  makes  the  indefinite 
statement  that  he  turned  the  paper  over  to 
the  grand  Jury.    Just  bow  be  did  so  is  not 


stated.  The  grand  Jury  was  composed  of  at 
least  15  men.  It  does  not  appear  what  mem- 
ber of  that  body  received  the  paper,  and  of 
course  he  was  not  called  to  testify  what  he 
did  with  it,  and  no  reason  was  shown  why 
he  was  not  The  next  and  only  other  evi- 
dence is  the  statement  of  the  witness  that  he, 
with  the  solicitor  and  clerk,  made  diligent 
search  "through  the  grand  Jury  papers,"  and 
failed  to  find  the  paper.  Where  these  pa- 
pers were  when  examined,  how  they  got 
there.  In  whose  custody,  how  long  they  bad 
been  there,  and  how  the  witness  knew  they 
were  grand  Jury  papers,  do  not  appear. 
There  is  not  an  Intimation  that  the  search 
was  made  in  the  place  where  the  papers 
which  went  Into  the  custody  of  the  grand 
Jury  at  the  June  term,  1803,  were  usually 
kept,  and  ought  to  have  been  found,  even  If 
that  evidence  had  been  sufficient  Indeed,  it 
does  not  appear  that  the  witness  knew,  or 
could  know,  except  from  hearsay,  where 
those  papers  were  usually  kept;  or  that'  he 
was  capable  of  identifying  them  as  the  pa- 
pers of  the  grand  jury  of  the  June  t«m,  1893. 
He  was  a  magistrate,  living  In  the  country, 
and  had  nothing  to  do  with  the  custody  of 
the  grand  Jury  papers,  and  no  connection 
with  the  clerk's  office.  It  is  manifest  be 
knew  nothing  about  them.  The  clerk,  who  Is 
presumed  to  have  been  In  the  courthouse,  was 
not  examined  on  the  subject  It  would  be 
idle  to  contend  that  such  evidence  as  this 
shows  the  exercise  of  that  degree  of  diligence 
sufficient  to  let  in  secondary  evidence. 

It  Is  common,  and  we  think  allowable,  prac- 
tice to  inquire  of  witnesses,  on  cross-exami- 
nation, if  they  have  talked  with  others  In 
reference  to  the  facts  of  the  case;  not  as  a 
means  of  impeaching  the  character  of  the 
witness,  but  of  testing  the  accuracy  or  relia- 
bility of  his  recollection.  If  a  witness'  mem- 
ory has  been  refreshed  before  going  on  the 
stand  by  having  the  facts  rehearsed  to  him 
by  others,  we  think  the  Jury  ought  to  know 
it,  that  they  may  consider  it  for  what  It  ap- 
pears to  be  worth  In  determining  how  far  the 
recollection  of  the  witness  is  reliable.  Hence, 
If  the  wife  of  the  deceased,  who  was  in  the 
courthouse,  rehearsed  to  the  witness  Banks, 
before  he  went  upon  the  stand,  the  alleged 
dying  declarations  of  her  husband,  the  defend- 
ant should  have  been  permitted  to  prove  the 
facts  on  cross-examination  of  Banks,  as  be 
proposed  to  do. 

It  was  immaterial  who  swore  out  the  war- 
rant for  the  arrest  of  defendant  and  Dymus 
Todd. 

It  was  a  theory  of  the  state,  having  some 
support  in  the  tendencies  of  the  evidence, 
that  the  defendant  and  others  went  to  the 
place  of  the  difficulty  that  morning  to  resist 
with  violence,  if  necessary,  a  claim  of  de- 
ceased and  others  to  the  lumber  that  was 
there,  In  pursuance  of  which  the  difficulty 
and  homicide  occurred.  This  being  so,  we 
think  it  was  competent  for  the  defendant  to 
testify  in  his  own  behalf  that  at  the  time  of 
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the  difficulty  he  did  not  know  of  any  daitn 
of  any  person  to  the  lumber. 

We  see  no  objection  to  the  first,  second, 
and  third  charges  given  for  the  state.  The 
fourth  charge  given  for  the  state  cwrectly 
places  the  burden  of  proof  touching  the  duty 
of  retreat,  and  was  properly  given.  The 
fifth  charge  correctly  defines  malice  In  its  le- 
gal sense,  and  was  properly  given.  Clark, 
Man.  Cr.  Law,  p.  75,  {  4'?0,  and  cases  cited; 
Boscoe,  Or.  Ev.  (7th  Ed.)  p.  21;  Broom,  Leg. 
Max.  top  of  page  315.  The  sixth  charge  sub- 
stantially hypothesizes  the  characteristics  of 
murder  in  the  first  degree  as  defined  by  the 
statute.  2  Code,  {  3725.  It  requires,  in  or- 
der to  constitute  that  degree  of  murder,  that 
the  homicide  be  purposely  committed,  afta: 
reflection,  with  malice,  and  that  it  was  de- 
termined on  beforehand.  These  are  the 
equivalent  of  the  willfulness,  deliberation,, 
malice,  and  premeditation  which  the  statute 
requires.  Charges  1,  2,  3,  4.  6,  6,  8,  9,  10, 
11,  12,  13,  14,  15,  16,  17,  18,  19,  and  21  re- 
quested by  the  defendant  are  so  obviously 
erroneous  or  improper,  upon  principles  so 
often  declared  by  this  court,  that  we  deem  it 
unnecessary  to  consider  them  in  detail.  Some 
of  them  require  an  acquittal  entirely,  upon 
facts  which  would  Justify  an  acquittal  of 
murder  only.  The  Indictment  involved  the 
charge  of  manslaughter  as  well  as  murder. 
Charge  20  was  abstract,  and  properly  re- 
fused. This  is  not  a  case,  as  the  charge  sup- 
poses, without  proof  of  the  character  of  the 
knife.  The  Jury  were  informed  of  t"ie  nature 
of  the  wounds  inflicted  upon  the  deceased 
with  the  knife,  and  they  could  infer  its  char- 
acter from  this  evidence.  Charge  22  is  so 
drawn  that  it  was,  if  given,  liable  to  confuse 
and  mislead  the  Jury.  It  was  properly  re- 
fused. Charge  7  is  more  calculated  to  con- 
fuse than  to  Instruct,  and  waa  properly  re- 
fused. 

The  questions  reserved  touching  tne  organi- 
zation of  the  Jury  will  not  likely  arise  on  an- 
other trial,  and  we  do  not  consider  them. 
Reversed  and  remanded.  Let  the  prisoner 
remain  in  custody  until  discharged  by  due 
course  of  law. 


(102   Ala.    1«7) 

JACKSON  V.  STATE, 

(Supreme  Cioort  of  Alabama.    Amll  11,  1894.) 

Obavd  Jubt— Bcbolabt— Indictmkst. 

1.  The  grand  jury  may  be  organized  at  any 
time  during  the  term. 

2.  A  charge  that  the  Intent  to  steal  must 
have  existed  ^'before  and  not  after"  accused 
entered  the  house  is  properly  refused. 

3.  There  can  be  no  conviction  on  a  count 
laying  the  ownership  of  the  house  in  Mary  M., 
when  it  appears  that  Mary  M.  was  a  married 
woman,  living  in  the  house  with  her  husband, 
who  was  the  head  of  the  family,  since  on  these 
facts  he  will  he  presumed  the  owner. 

4.  A  count  in  an  indictment  for  bnrglary 

laying  the  ownership  of  the  house  in   " 

Martin,  whose  Christian  name  was  to  the  grand 
Jury  unknown,"  will,  after  plea  of  not  guilty, 
support  a  conviction,  though  the  grand  Jury  by 


reasonable  diligence  oould  have  learned  said 
Christian  name.  Wells  v.  State,  7  South.  272; 
88  Ala.  239.  foUowed. 

Appeal  from  circuit  court,  Baldwin  county; 
James  T.  Jones,  Judge. 

Oliver  Jackson  was  .convicted  of  burglary, 
and  appeals.    Reversed. 

The  indictment  contained  two  counts.  In 
the  first  the  ownership  of  the  dwelling  house 
alleged  to  have  been  burglarized  was  laid  in 
Mary  J.  Martin.  The  second  count  alleged 
the  ownership  of  the  dwelling  house  to  be  In 
"  Martin,  whose  Christian  name  was  to 

the  grand  Jury  unknown."  On  the  trial  of 
the  case,  as  is  shown  by  the  bill  of  excep- 
tions, Mary  J.  Martin,  a  witness  for  the  state, 
testified  that  on  the  night  of  October  4, 1892, 
she  woke  up,  and  found  in  her  room  a  man. 
He  came  close  to  her  bed,  and  whispered  in 
her  ear:  "If  you  want  to  get  even  with  any 
one  for  this"—  That  this  sentence  was  Inter- 
rupted by  her  calling  for  her  son.  That,  after 
she  called  her  son,  the  man  threatened  to 
blow  her  brains  out,  and  walked  from  the 
room.  That  It  was  moonlight,  and,  the 
blinds  of  some  of  the  windows  being  off,  she 
saw  the  man  well;  and  that,  a  few  days  aft- 
erwards, she  recognized  the  defendant  as  the 
person  who  was  in  her  room.  That  there 
was  nothing  missing  from  the  house  except  a 
hat  of  her  son,  which  was  picked  up  at  the 
gate  the  next  morning.  This  witness  further 
testified  that  she  was  the  wife  of  Charles  B. 
Martin,  with  whom  she  was  living,  and  who 
was  the  head  of  the  family.  This  witness 
also  testified  that  she  was  examined  before 
the  grand  Jury  that  preferred  the  Indictment 
against  the  defendant  The  testimony  of  the 
other  witnesses  introduced  for  the  state  tend- 
ed to  corroborate  that  of  Mary  J.  Martin. 
The  defendant  requested  the  court  to  give  the 
following  written  charges,  and  separately  ex- 
cepted to  the  refusal  to  give  each  of  them  as 
asked:  "(3)  The  court  charges  the  Jury  that 
the  intent  to  steal  must  from  the  evidence  be 
proven  to  their  satisfaction  to  have  existed  in 
the  mind  of  the  burglar  before,  and  not  aft- 
er, be  had  entered  the  house.  If  the  intent 
was  formed  after  the  house  was  entered,  the 
Jury  must  acquit  (4)  The  court  charges  the 
jury  that  if  the  evidence  satisfied  their  minds 
beyond  a  reasonable  doubt  that  Mary  J.  Mar- 
tin, in  whose  name  the  house  is  alleged  to 
have  been  broken,  was  a  married  woman,  liv- 
ing with  her  husband  at  the  time  of  the  bur- 
glary, and  that  her  husband  was  the  head  of 
the  family,  the  defendant  cannot  be  convict- 
ed under  the  first  count  of  the  indictment 
(5)  The  court  charges  the  Jury  that  if  they 
believe  from  the  evidence  that  the  house  al- 
leged to  have  been  broken  in  the  second  count 

of  the  indictment  weis  the  properly  of 

Martin,  whose  Christian  name  was  to  the 
grand  Jury  unknown,  and  that  said  house  did 
at  the  time  belong  to  Charles  B.  Martin,  the 
husband  of  Mary  J.  Martin,  living  with  her 
at  the  time  as  her  husband,  and  that  Mary  J. 
Martin  was  a  witness  before  the  grand  Jury 
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when  the  Indictment  was  found,  and  that  the 
grand  Jnry  by  reasonable  diligence  could  have 
ascertained  the  name  of  Charles  B.  Martin, 
and  did  not,  there  is  a  variance  in  the  allega- 
tion of  the  indictment  and  the  ownership  of 
the  house,  and  the  jury  must  acquit  on  the 
second  count." 

John  R.  &  Ghas.  W.  Tompkins,  for  appel- 
lant Wm.  L.  Martin,  Atty.  Gen.,  for  the 
State. 

HEAD,  T.  It  appears  that  the  venire  for 
the  grand  jurors  for  the  spring  term,  1883,  of 
the  circuit  court  of  Baldwin  counts,  was  so 
issued  that  the  persons  drawn  were  com- 
manded to  be  summoned  to  appear  on  the 
second  Monday  of  the  tarn.  Instead  of  the 
first;  and  they  were  summoned  accordingly. 
The  court  regularly  convened  on  the  first 
Monday,  and  adjourned  until  the  second, 
when  the  persons  who  had  been  drawn  and 
summoned  to  serve  as  gprand  jurors  appeared, 
and  of  or  from  them  a  grand  jury  was  organ- 
bed  by  the  court  This  body  presmted  the 
indictment  under  which  the  defendant  was 
tried,  and  It  Is  now  objected  that  the  court 
had  no  authority  to  organize  a  grand  jnry  on 
any  other  than  the  first  day  of  the  term,  and 
that  the  indictment  is  consequently  void. 
Th»e  is  manifestly  nothing  In  this  objection. 
There  is  no  provision  of  the  statute  requiring 
the  grand  jurors  to  be  summoned  to  appear, 
or  that  the  grand  jniy  shall  be  organized,  on 
the  first  day  of  the  term.  It  may  I>e  done  at 
any  time  during  the  term. 

In  order  to  constitute  burglary,  the  intent  to 
steal  or  commit  a  felony  (to  steal,  in  the  ives- 
ent  case,  as  that  Is  the  only  Intent  charged  in 
the  indictment)  must  have  existed  at  the  time 
of  the  brealdng  and  entering.  If  this  Intent 
was  not  formed  In  the  mind  of  the  offender 
until  after  the  breaking  and  entering  were 
complete,  there  was  no  burglary.  The 
charge,  however,  by  which  the  defendant  at- 
tempted to  have  this  principle  presented  to 
the  jury  was  so  drawn  that  the  court  could 
not  do  otherwise  than  refuse  it  It  Instructs 
tlutt  the  intent  to  Siteal  must  have  existed  "be- 
fore, and  not  after,"  the  defendant  entered 
the  house.  This  Instruction  was  calculated  to 
lead  the  jury  to  believe  that  although  the  in- 
tent to  steal  may  have  existed  at  the  time  of 
the  breaking  and  entering,  yet,  if  it  did  not 
exist  after  the  house  was  entered,  there 
would  be  no  burglary.  Nor  Is  It  essential  to 
the  crime  of  burglary  that  the  intent  spoken 
of  shall  exist  before  the  breaking.  It  must 
be  concurrent  with  the  breaking  and  enter- 
ing, and  may  be  formed  at  the  moment  of 
time  the  brealdng  occurs. 

The  first  count  of  the  indictment  lays  the 
ownership  of  the  house,  the  subject  of  the  al- 
leged burglary,  in  Mary  J.  Martin.  The  only 
evidence  of  its  ownersliip  was  tliat  Mary  J. 
Martin  was  a  married  woman,  living  in  the 
house  with  her  husband,  who  was  the  head 
of  the  family.    Under  this  evidence,  the  pre- 


sumption of  law  is  that  the  house  belonged 
to  the  husband.  The  circuit  court  therefore, 
erred  In  refusing  to  charge,  as  requested,  that 
there  could  be  no  convictlcm  under  the  first 
count 

The  case  of  Wells  v.  State,  88  Ala.  239,  T 
South.  272,  determines  that  charge  numbored 
5,  relating  to  the  second  count,  was  properly 
refused. 

For  the  error  mentioned,  the  judgment  is 
reversed,  and  the  cause  remanded.  Let  the 
defendant  remain  in  custody  until  discharged 
by  due  course  of  law. 


(11)2  AU.   S7D) 

KNABD  et  aL  V.  TTTT.T., 
(Supreme  Goort  of  Alabama.    April  11,  18B4.) 

PAKTNBBSHIP— EVIDEKOK— RBPUTATIOK— ESTOP- 
PBI. 

1.  In  an  action  for  the  negligent  IdUing  of 
a  horse  wtiich  was  left  by  ^alntiff  in  a  liv^^ 
stable,  on  an  issne  as  to  whether  defendant  K. 
was  a  partner  of  his  codefendant  in  keeping  the 
stable,  there  was  evidence  tliat  K.  furmshed 
material  from  liis  store  near  hj  to  apply  on  the 
horse's  wonnds;  that  he  held  a  mortgage  on  all 
the  livery  stable  stock,  and  once,  in  selling  a 
horse,  said  it  l>elonged  to  him  and  his  codefend- 
ant; and  that  K.  once  told  a  collector  with  a 
claim  against  his  codefendant  that  the  property 
in  the  stable  belonged  to  him  (K.).  It  :;li90  ap- 
peared tliat  K.  owned  the  stalde,  renting  it  to 
the  other  defendant,  and  patronised  it  and  that 
where  plaintiff  lived,  18  miles  from  the  sttble, 
the  defendants  were  reputed  to  be  partners  in 
keying  the  stable.  Bad,  that  the  partnership 
was  not  established. 

2.  Plaintiff  liaving  testified  that  he  knew  of 
no  act,  fact,  or  circumstance  indicating  that  K. 
was  interested  in  the  stable,  K.  cannot  be  made 
liable  as  having  held  himself  out  as  a  partner. 

Appeal  from  district  court,  Colbert  county; 
W.  P.  Chitwood,  Judge. 

Action  by  ChUlian  Hill  against  John 
Knard  and  J.  W.  Bain.  From  a  judgment 
for  plaintiff,  defendants  appeal.    Reversed. 

This  was  an  action  on  the  case  to  recover 
damages  for  the  killing  of  a  horse,  the  prop- 
erty of  the  plaintiff.  In  a  livery  stable  alleged 
to  have  been  owned  and  kept  by  the  defend- 
ants, through  the  negligence  of  a  teamster  In 
charge  of  a  team  alleged  to  have  belonged  to 
the  defendants. 

Kirk  &  Almon.  for  appellants.  3.  W. 
Cooper,  for  appellee. 

HEAD,  J.  Case  by  appeUeCi  HIU,  against 
appeUante,  Knard  and  Bain,  tor  negligently 
killing  plaintiff's  horse  by  running  a  hack 
and  team  against  .him.  The  main  Issue  tried 
was  the  liability  vel  non  of  defendant  Ejiard 
for  the  results  of  the  negligence  which  the 
evidence  tended  to  establiab,  causing  the  in- 
jury, the  solution  of  which  d^)ended  upon 
whether  or  not  he  (Knard)  was  interested 
with  Bain  In  keeping  and  carrying  on  the 
Urory  stable  whodn  plaintiff's  horse  was  be- 
ing kept  whoi  he  waa  killed.  The  bill  of  er- 
ceptioDs  contains  all  the  evidence.  We  have 
examined  It  critically,  and  are  of  the  opinion 
that  there  is  nuw  teaUng  to  show   that 
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Knard  had  any  connection  with,  or  Interest 
in,  the  stable,  which  could  Impose,  any  liabil- 
ity npon  him  for  the  negligence  of  Bain,  or 
the  servants  employed  in  and  about  the  sta- 
ble, resulting  In  the  injury  to  plaintiff's  horse. 
The  evidence  upon  this  sublect  is  as  foUows: 
Robert  Ramsey  testified  for  plaintiff  that  he 
went  to  the  stable  with  others  shortly  after 
the  Injury  occurred,  and  saw  the  horse  with 
the  wagon  or  hack  pole  run  through  his 
body.  Efforts  were  being  made  for  the  re- 
lief of  the  animal,  and  he  says  that  Knard 
was  there,  and  "furnished  water,  towels,  and 
some  turpentine  for  the  horse  from  his  stwre. 
He  told  us  to  come  to  his  saloon  and  get 
water,  towels,  and  turpentine,  if  we  wanted 
them,  and  anything  we  needed.  He  did  fur- 
nish water,  towels,  and  turpentine,  and  offer- 
ed to  do  anything  he  could  for  the  horse.  He 
seemed  to  hate  it  very  much."  Witness 
•never  knew  of  any  charge  for  the  thlnga  He 
also  testified:  "I  usually  put  up  at  that  sta- 
ble when  I  came  to  town.  It  was  always  my 
understanding  that  it  was  Knard  &  Bain's 
stable,andweputupatltaaBnch.  Itwent  by 
that  name  In  my  country.  [Witness  lived  18 
miles  from  Tuscumbia,  where  the  Injury  oc- 
curred.] I  considered  It  Knard  &  Bain's  stable. 
My  dealings  there  were  with  Bain.  •  •  • 
I  have  seen  Mr.  Knard  about  the  stable. 
Never  saw  him  do  ajiy  work  about  It.  Never 
saw  him  exercise  any  acts  of  ownership  over 
it  at  all.  Something  was  said  by  Bain  about 
a  compromise.  I  afterwards  saw  him  then 
and  there  go  to  and  talk  with  Knard.  Bain 
came  back,  and  said  he  would  not  compro- 
mise. I  can't  say  whetbw  Knard  was  •  at 
stable  more  than  once  on  the  day  the  horse 
was  killed.  There  were  several  men  at  the 
stable  when  I  got  there.  All  of  them  seemed 
willing  to  do  what  they  could.  None  but 
Knard  offered  water,  towels,  and  turpentine. 
When  I  stopped  at  the  stable,  Bain  always 
took  my  horse,  and  I  paid  him  for  hitching 
in  the  stable.  Knard  never  held  himself  out 
to  me  as  a  partner  or  interested  In  the  stable. 
He  never  told  me  he  was  a  partner  or  Inter- 
ested in  the  stable."  N.  S.  Martin  was  next 
introduced  by  the  plaintiff,  and  he  testified 
that  he  had  t>een  about  the  stable,  and  did 
not  know  that  it  was  ever  known  as  the 
Knard  &  Bain  stable.  He  had  transactions 
with  Bain,  but  none  with  Knard.  Never 
knew  or  beard  of  Knard  being  a  partner  of 
Bain's  in  the  stable.  The  plaintiff  then  in- 
troduced T.  A.  Hurst,  who  testified  that 
about  four  years  previously  he  bought  a 
horse  from  Knard  out  of  the  stable,  which 
horse  Knard  said  was  his  and  Bain's.  Had 
seen  Knard  and  Bain  about  the  stable.  Paid 
no  attention  to  their  business.  Knew  noth- 
ing about  defendants'  business.  Does  not 
know  that  they  were  partners.  A.  W.  Ligon 
testified  for  plaintiff  that  he  had  lived  In 
Tuscumbia  a  great  many  years.  In  the  latter 
part  of  1887  bad  some  notes  against  Bain 
for  collection,  and,  looking  around  for  a 
chance  to  make  the  money,  spoke  to  Knard 


about  it,  and  Knard  told  him  everything  in 
the  stable  belonged  to  him.    Did  not  say  how 
he  owned  It,  or  what  claim  he  had  to  It    He 
passed  by  the  stable  very  frequently,  some- 
times two  or  three  times  a  day.    Never  saw 
Knard  transacting  any  business  about  the 
stable.    Saw  him  about  the  stable  the  next 
winter.    Never  knew  Knard  was  a  partner. 
Never  heard  either  of  them  say  so.    Knard 
never  held  himself  out  to  him  as  a  partner 
In  the  stable.    Plaintiff  testified  for  himself 
that  he  turned  the  horse  over  to  Bain  that 
morning  to  be  hitched  in  the  stable.    "Knard 
was  at  the  stable  after  the  horse  was  hurt, 
and  told  us,  anything  we  wanted,  to  send  to 
the  store  for  It    We  "got  water,  towels,  and 
turpentine  from  him.    He  never  charged  me 
for  it,  that  I  know   of.    Don't  know  how 
Knard  found  out  the  horse  was  hurt    I  think 
Mr.    Bain   told    me   about   it    Don't   think 
Knard  went  with   me.    Don't  know  where 
Bain  went  after  telling  me.    Knard  and  Bain 
were  at  the  stable.    Did  not  see  them  talking 
while  there."    The   witness    used   this   lan- 
guage:   "I  know  of  no  fact  or  circumstance 
showing  that  Knard  and  Bain  were  partners. 
I  never  heard  the  stable  spoken  of  as  Knard 
&  Bain's  stable  In  Knard's  presence.    It  was 
known   as  Knard  &  Bain's  stable    Knard 
never  held  himself  out  to  me  as  being  a  part- 
ner or  JolnUy  Interested  with  Bain  in  the  sta- 
ble.   I  don't  know  that  Knard  had  any  Inter- 
est In  the  stable,  nor  In  the  team  which  ran 
away.    Knard  never  made  any  proposition  to 
me,  nor  I  to  him,  about  the  horse  or  a  com- 
promise.   I  know  nothing  about  Knard  hav- 
ing anything  to  do  with  the  stable.    I  usually 
hitched  at  that  stable  when  I  came  to  town, 
and  paid  for  hitching.    I  had  hitched  there 
the   week   before.   I   have   heard   It   called 
Knard  &  Bain's  stable,  but  not  In  Knard's 
presence."   This  was  all  the  plaintiff's  evi- 
dence on  this  subject  Defendants  Introduced 
two  witnesses  who  testified  that  they  were 
weU  acquainted   with  the  stable,  and  had 
had  many  transactions  In  connection  with  It. 
One  was  the  bladmmlth,  who  did  all  the 
horseshoeing  for  the  stable;  the  other  was  a 
horse  trader,  Uvlng  In  the  county,  who  i>at- 
ronlzed  the  stable  largely,  and  had  made 
many  horse  trades  there.    They  both  testi- 
fied that  it  was  Bain's  stable.    They  h&d  all 
their    transactions    there  with   him.'    That 
Knard  had  nothing  to  do  with  It    Never  held 
himself  out  as  having  any  Interest  In    it. 
Bain  paid  all  the  bills  that  were  paid  tor 
horseshoeing.    They  were  all  charged  to  Mm. 
Knard  and  Bahi  both  testified  emphatlcally 
and  fully  that  Knard  had  no  Interest  In  or  con- 
nection with  the  stable  business  whatever,  ex- 
cept that  he  held  a  mortgage  on  Bain's  proper^ 
ty  in  the  stable  to  secure  a  debt  for  some 
horses  and  vehicles  he  sold  Bain  when  be 
(Bain)  began  the  stable  business.    The  mort- 
gage was  produced  and  put  in  evidence.    That 
the  stable  belonged  to  Knard,  and  he  rented 
it  to  Bain,  at  $10  per  month,  and  collected 
the  rent   That  he  had  no  Interest  in  the  bost- 
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neas  or  the  profits  or  loEtses  arising  therefrom. 
Knard  freqaently  traded  for  and  bonght 
horses,  and  kept  his  horses,  Including  bis 
riding  horse,  at  Bain's  stable,  and  most  al- 
ways had  a  man  to  feed  and  look  after  his 
horse.  Never  paid  Bain  for  keeping  them. 
Always  patronized  Bain's  stable.  The  testi- 
mony of  both  defendants,  as  we  have  said. 
Is  full  and  explicit  to  the  above  effect, 
and  not  varied  or  contradicted  by  anything 
brought  out  on  cross-examination.  What 
does  the  plaintiff  seek  to  extract  from  this 
testimony  as  tending  to  show  the  existence 
of  the  alleged  partnership?  (1)  Common  rep- 
utation. (2)  In  1887,  Hurst  bought  a  horse 
from  Knard,  which  he  said  was  his  and 
Bain's.  &)  Knard  said  to  a  collector  of 
claims,  who  was  on  the  lookout  for  property 
of  Bain,  that  the  property  in  the  stable  be- 
longed to  him.  (4)  Knard  patronized  the  sta- 
ble, and  kept  his  hwse  there.  (5)  At  the  time 
plaintiff's  horse  was  injured,  Knard  went 
with  others  to  the  stable,  and  showed  solici- 
tude and  rendered  aid  for  the  relief  of  the 
suffering  horse. 

First  Common  reputation  cannot  be  con- 
sidered to  establish  the  fact  of  partnership. 
Carter  t.  Douglass,  2  Ala.  489;  Humes  v. 
O'Bryen,  74  Ala.  64;  MarUe  v.  Lypes,  82  Ala. 
322.  2  South.  701;  Engine  Co.  v.  Hall,  86  Ala. 
305,  5  South.  684.  In  order  to  bind  one  as  a 
partner.  In  favor  of  a  third  person,  when  he 
was  in  fact  not  such,  he  must,  by  his  conduct, 
have  held  himself  out  as  a  partner,  and  the 
plaintiff  must  have  been  misled,  by  such  con- 
duct, into  his  dealing  with  the  supposed  part- 
noship.  No  extent  of  rumor-  or  reputation 
which  the  supposed  i>artner  had  not  brought 
about  by  his  own  conductcan  affect  him;  and 
this  conduct  must  be  proved  by  the  party 
complaining,  and  that  he  was  misled  by  it 
The  present  plaintiff  testifies,  unequivocally, 
that  he  knew  of  no  act,  fact  or  circumstance 
indicating  to  him  that  Knard  was  interested 
In  the  stable  business.  This  eliminates  the 
whole  subject  of  Knard's  liability  by  reason 
<tf  having  held  himself  out  as  a  partner,  and 
aU  the  instructions  the  court  gave  the  Jtiry 
on  that  subject  were  mere  abstractions  and 
Improper.  Then,  let  us  examine  the  other 
propositions,  dissociated  from  this  immate- 
rial evidence  of  reputation,  and  see  if  there  is 
any  tending  to  establish  the  partnership  as  a 
fact;  and  in  this  connection  it  is  proper  to 
consider  any  other  undisputed  fact  essential 
to  complete  the  proposition.  Then,  second, 
Knard  held  a  mortgage  on  all  Bain's  stock  -In 
the  stable.  He  sold  one  of  the  horses  in  1887 
to  Hurst,  and  said  It  was  his  and  Bain's; 
wherefore  the  Inference  that  he  and  Bain 
were  partners  in  the  livery  business.  Third. 
Knard  held  the  mortgage  afwesaid,  and  said 
to  a  collector  In  search  of  Bain's  property 
that  the  property  in  the  stable  was  his; 
wherefore  the  Inference  that  he  a^d  Bain 
were  partners  In  the  livery  business.  Fourth. 
Knard  was  landlord  of  the  stable  rented  to 
9ain,  and  patronized  Bain's  stable;  where- 


fore the  Inference  that  he  and  Bain  were 
partnws.  Fifth.  When  plaintifTs  horse  was 
injured,  Knard  went,  with  others,  to  the  sta- 
ble and  showed  solicitude  and  rendered  aid 
for  the  relief  of  the  suffering  horse;  where- 
fore the  Inference  that  he  and  Bain  were 
partners  in  the  livery  business.  Other  propo- 
sitions are  suggested  in  the  brief,  but  they 
are  more  frivolous  than  the  foregoing,  if  pos- 
sible. It  seems  more  than  prolmble  that  this 
case  went  off,  as  it  did,  on  the  immaterial  ev- 
idence of  reputation.  There  was  no  evidence 
going  to  establish  the  alleged  partnership, 
and  the  court  should  have  so  instructed  the 
Jury,  as  the  defendants  requested.  With 
these  views  we  do  not  deem  it  necessary  to 
examine  the  many  charges  which  were  givoi 
f<»  the  plaintiff.  Most  of  them  are  abstract, 
and  some  faulty  for  other  reasons.  We  think 
the  court  will  be  sufllciently  guided  on  an- 
other trial    Reversed  and  remanded. 

a02  Ala.   694) 

STATE  ex  rel.  PERKINS  v.  MONTGOMERY 

LIGHT  CO. 
(Supreme  Court  of  Alabama.    April  11,  1894.) 

COEPORATIONB — AMENDMENT  OF  CHARTER  —  CON- 

STJTUTioNAi.  Law— Oblioattos  OP  Contracts. 

1.  The  manufacture  and  sale  of  electricity 
by  a  corporation,  organized  under  a  speclEiI 
charter  to  furnish  a  city  and  its  inhabitants 
with  gaa,  as  its  sole  business,  is  not  an  engaging 
in  business  not  authorized  by  its  charter,  within 
the  prohibition  of  Const,  art.  14,  $  5,  wlien,  be- 
fore it  commenced  such  manufacture,  its  charter 
was  amended,  under  Act  Dec.  12,  1888,  so  as 
to  empower  it  to  engage  therein. 

2.  Act  Dec.  12,  18S8,  authorizing  corpora- 
tions previously  organized  to  amend  their  char- 
ters, is  not  nnconstitutionBl  because  it  falls  to 
express  the  condition  contained  in  Const  art. 
14,  {  3,  providing  that  corporations  with  charters 
existing  when  the  constitution  was  adopted  shall 
not  amend  them,  except  on  condition  that  they 
shall  thereafter  be  subject  to  its  provirions. 

3.  Act  Dec.  12,  1888,  is  not,  per  se,  a  viola- 
tion of  the  state  and  federal  constitutions,  for- 
bidding the  state  to  pass  any  law  impairing  the 
obligations  of  contracts,  as  the  corporations 
and  shareholders  may,  by  acceptance  of  the 
provisions  of  the  act  waive  the  protection  of  the 
const!  tntion. 

4.  Where  a  corporation  accepted  the  l>ene- 
fits  of  Act  Dec.  12,  1888,  and.  its  stockholders 
acquiesced  therein  for  over  four  years,  their 
consent  to  such  acceptance  is  presumed. 

Appeal  from  city  court  of  Montgomery; 
Thomas  M.  Arrlngton,  Judge. 

Quo  warranto  by  the  state  of  Alabama,  on 
the  relation  of  B.  F.  Perkins,  against  the 
Montgomery  Light  Company.  From  a  judg- 
ment for  defendant,  plaintiff  appeals.  Af- 
firmed. 

The  Information  alleged  that  the  relator, 
Perkins,  was  a  resident  citizen  of  Jefferson 
county,  in  the  state  of  Alabama;  that  the 
Montgomery  Gaslight  Company  was  incor- 
porated by  a  special  act  of  the  general  as- 
sembly of  Alabama,  passed  at  its  session  of 
1853-64;  that  by  the  terms  of  the  charter  so 
granted,  the  place  of  business  of  said  com- 
pany was  In  the  city  of  Montgomery,  and  the 
said  company  was  authorized  to  furnish  the 
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Bald  dty  and  Its  Inbabltants  with  gas  for  Il- 
luminating purposes,  and  that  It  was  only 
authorized  to  exist  for  that  end  and  purpose; 
that  for  many  years  prior  to  1889  the  Mont- 
gomery Gaslight  Company  carried  out  the 
provisions  of  Its  charter,  but  that  In  1889  the 
said  corporation,  acting  by  and  through  a 
majority  of  those  In  Interest  therein,  ob- 
tained, upon  a  petition  filed  In  the  probate 
court  of  Montgomery  county,  an  amendment 
to  Its  charter,  dianglng  Its  name  to  Mont- 
gomery Light  Company,  and  giving  It  au- 
thority to  manufacture  and  furnish  electric- 
ity to  the  city  of  Montgomery  and  Its  in- 
habitants for  purposes  of  Illumination,  and 
authorizing  it  to  Increase  Its  capital  sto(^  to 
$200,000,  and  execute  bonds  to  the  amount 
of  $250,000,  which  were  to  be  secured  by 
mortgage  on  all  of  its  property.  The  In- 
fcvmation  further  alleged  that  the  probate 
court  of  Montgomery  county  was  without 
any  authority  to  make  such  amendment,  but 
that  it  did  undertake  to  do  so,  and  that  ever 
since  that  time  the  corporation  has  exer- 
cised the  additional  franchises  and  powers 
by  operating  an  electrlc-lIght  plant,  and  fur- 
nishing electricity  to'  the  city  of  Montgomery 
and  its  Inhabitants,  and  Increased  its  capital 
stock.  Issuing  certificates  therefor,  and  Is- 
sued bonds  to  the  amount  of  $250,000,  wlilcta 
were  secured  by  mortgage  on  all  of  its  prop- 
erty; and  that  the  attempt  to  change  Its 
charter  was  without  authority  of  law,  and 
void.  It  was  finally  averred  in  said  informa- 
tion that  the  said  Montgomery  Light  Com- 
pany liad  offended  against  the  laws  of  Its 
creation,  in  this:  (a)  In  unlawfully  Increas- 
ing its  capital  sto<^.  (b)  In  creating  a  bond- 
ed Indebtedness  of  $250,000,  secured  by  a 
mortgage  on  all  of  Its  property,  (c)  In  ex- 
ercising a  franchise  not  conferred  by  law,  by 
operating  an  electric-IIght  plant,  and  char- 
ging and  taking  toll  for  the  same.  A  writ  was 
issued  upon  this  information,  reciting  the 
facts  alleged  in  the  information,  and  citing 
the  Montgomery  Light  Company  to  appear 
before  the  court,  and  show  cause.  If  it  had 
any,  why  Its  charter  should  not  be  revoked, 
and  its  corporate  existence  annulled.  In  re- 
sponse to  said  writ  the  respondent  moved 
to  quash  the  same,  on  various  grounds,  chief 
among  which  were  the  following:  (1)  Be- 
cause said  B.  F.  Perkins,  on  whose  informa- 
tion the  writ  was  sued  out,  was  not  Joined  as 
plaintiff  with  the  state.  (2)  Because  It  was 
not  shown  or  averred  In  tiie  Information  on 
which  the  writ  Issued,  or  in  the  recitals  of 
the  writ,  that  the  said  Perkins  had  any  in- 
terest in  the  subject-matter  of  the  proceed- 
ings. (3)  That  it  was  not  averred  that  the 
alleged  acts  by  which  it  amended  its  charter 
were  not  done  pursuant  to  the  provisions  of 
the  law  authorizing  it  to  make  such  amend- 
ment. (^  That  neither  the  information  nor 
the  writ  averred  facts  which  showed  that 
the  probate  court  was  acting  without  au- 
thority In  granting  the  amendment  to  its 
charter.    (5)  That  a  copy  of  the  act  of  the 


legislature  incorporating  respondent  was  not 
attached  to  the  Information.  (6)  That  It  did 
not  appear  that  the  capital  stock  of  the  cor- 
poration was  not  increased  in  the  mode  and 
manner  provided  by  law.  (7)  That  it  did  not 
appear  that  the  bonded  indebtedness  was  not 
increased  in  the  mode  provided  by  law.  (8) 
That  It  does  not  appear  but  that  the  respond- 
ent acted  In  good  faith,  and  with  the  honest 
belief  that  it  had  the  right  to  do  the  acts 
complained  of.  On  the  submission  of  the 
cause,  Judgment  was  rendered,  dismissing 
the  proceedings,  as  is  shown  by  the  follow- 
ing extract  from  the  Judgment  entry:  "It 
is  ordered  and  adjudged  by  the  court  that  the 
application  filed  In  this  case  be,  and  Is  here- 
by, dismissed  (1)  because,  the  questions  In- 
volved being  the  constitutionality  of  a  stat- 
ute, relator  should  show  that  he  Is  a  stodc- 
holder,  or  has  some  right  affected  by  the 
statute;  (2)  the  amendment  complained  of  is 
auxiliary  to  the  original  purpose  of  the  cor- 
poration." 

Lea  &  Bell  and  Brooks  &  Brooks,  for  ap- 
pellant   Tompkins  &  Troy,  for  appellee 

HEAD,  J.  This  Is  a  proceeding  in  the 
nature  of  quo  warranto,  to  vacate  the  charter 
of  the  respondent  corporation,  under  Code 
1886,  i  3167  et  seq.  It  has  its  basis  mainly 
in  subdivision  6  of  section  3167,  which  au- 
thorizes Judgment  of  forfeiture  when  a  cor- 
poration "exercises  a  franchise  or  privilege 
not  conferred  on  it  by  law."  The  statute 
prescribes  two  methods  of  procedure  to  en- 
force these  forfeitures:  One  is  that  the  Judge 
of  the  circuit,  wherein  the  corporation  is  lo- 
cated, whenever  he  has  reason  to  believe 
any  of  the  acts  or  omissions  can  be 
proved,  and  it  is  necessary  for  the  public 
good,  must  direct  the  solicitor  to  bring  the 
action.  When  so  done  the  proceeding  Is 
alone  In  the  betialf  of  the  state,  for  the  pub-' 
lie  good.  The  other  Is  that  the  action  may 
be  brought  on  the  Information  of  any  person 
giving  security  for  the  costs,  to  be  approved 
by  the  clerk  of  the  court,  In  which  case  the 
informant  must  be  Joined  as  plaintiff  with 
the  state.  If  the  informant  dies  pending 
suit,  another,  giving  secm-Ity  for  costs,  may 
be  substituted  in  his  place,  but  If  no  person 
is  so  substituted  the  action  abates.  The  pres- 
ent proceeding  Is  of  the  latter  class,  except 
that  the  requirement  that  the  Informant  be 
Joined  as  plaintiff  with  the  state  seems  to 
have  been  overlooked,  and  was  notconformed 
to;  the  action  being  instituted  in  the  name 
of  the  state,  alone,  "on  the  rdation  of  B.  F. 
Perkins." 

The  respondent  corporation  was  chartered 
by  special  act  of  assembly  In  the  year 
1853,  by  the  name  of  the  Montgomery  Gas- 
light Company,  with  the  city  of  Montgom- 
ery, Ala.-,  as  its  place  of  business,  and  was 
empowered  to  furnish  that  city  and  its  in- 
habitants gas  for  illuminating  pnri>oses, 
which  was  the  sole  object  and  end  of  tb» 
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incorporation.  The  bnslness  of  the  company 
was  legitimately  carried  on,  within  corx>orate 
powers,  until  the  year  1889,  when  the  griey- 
ances  complained  of  In  the  Information  be- 
gan. On  December  12,  1888,  the  general 
assembly  of  Alabama  passed  an  act  "To 
authorise  corporations  organized  under  the 
general  incorporation  laws  of  the  state,  or 
which  have  been  chartered  by  an  act  of  the 
general  assembly  prior  to  the  enactment  of 
the  general  incorporation  laws  of  this  state, 
of  1887,  to  alter  and  amend  their  cliarter;" 
and  In  this  act  it  Is  proyided  that  not  less 
than  three-fourths  in  number  of  the  stock- 
holders of  any  such  corporation,  holding  not 
less  than  two-thirds  in  value  of  the  stock 
thereof,  may,  In  specified  cases,  file  in  the 
office  of  the  Judge  of  probate  of  the  counts  in 
which  the  corporation  lias  its  principal  place 
of  business,  a  verifled  declaration,  in  writing, 
signed  by  them,  setting  forth  (1)  when  said 
corporation  was  organized,  its  name,  what 
changes.  If  any,  are  desired  co  be  made. in 
such  name,  and  the  amount  of  its  capital 
stock  which  has  been  subscribed  for  and 
taken;  (2)  the  names  of  the  stockholders 
signing  the  same,  and  the  amount  of  stock 
held  by  each;  (3)  the  purxioses  of  the  c(mi>o- 
ration,  and  the  nature  of  its  business,  as  the 
same  is  set  forth  in  the  original  declaration, 
and  the  alterations  oramendments  thereof  de- 
sired; and  (4)  the  amount  of  the  capital  stock, 
as  shown  by  said  original  declaration,  and 
the  amount  to  which  it  is  proposed  to  de- 
crease such  capital  stock,  if  a  decrease  is 
proposed.  There  Is  a  proviso  limiting  to 
some  extent  the  powers  to  be  derived  by 
such  alterations,  not  material  to  the  present 
case.  Acts  1888-89,  p.  20.  Proceeding 
strictly  under  and  in  accordance  with  this 
act,  assuming  its  validity,  the  respondent,  in 
1889,  in  the  probate  court  of  Montgomery 
county,  changed  its  name  from  the  Mont- 
gomery Gaslight  Company  to  the  Mont- 
gomery Light  Company,  acquired  the  author- 
ity to  manufacture  electricity,  and  furnish 
the  same  to  the  city  and  its  Inhabitants,  for 
purposes  of  illumination,  had  its  capital  stock 
increased  to  about  $200,000  "from  amount 
fixed  by  its  first-named  charter,"  and  ac- 
<IDired  authority  to  execute  bonds  to  the 
amount  of  $250,000,  and  to  mortgage  all  of 
Its  property  to  secure  the  payment  thereof, 
rince  which  the  company  has  exercised  the 
franchise  of  producing  and  furnishing  elec- 
tricity, as  aforesaid,  having  established  the 
necessary  plant  and  appliances  for  that  pur- 
pose. It  has  Increased  its  capital  stock  to 
$200,000,  and  issued  certificates  for  the  same; 
has  issued  its  bonds  in  the  sum  of  $250,000, 
and  its  mortgage  on  aU  its  property  to  secure 
them.  The  relief  the  informant  seeks  is 
based  alone  upon  the  proposition  that  the 
act  above  noticed  is  violative  of  section  6, 
art  14,  of  the  constitution,  that  "no  corpora- 
tion shall  engage  in  any  business  other  than 
that  expressly  authorized  by  its  charter;" 
end,  in  connection  therewith,  section  8,  art 


14,  which  forbids  the  general  assembly  to 
alter  or  amend  the  charter  of  any  corporation 
existing  at  the  adoption  of  the  constitution, 
or  to  pass  any  general  or  special  law  for  the 
benefit  of  such  corporation,  except  upon  the 
condition  that  such  corporation  sliall  there- 
after hold  its  charter  subject  to  the  provi- 
sions of  the  constitution;  and  especially  as 
violative  of  those  provisions  of  the  federal 
and  state  constitutions  which  forbid  the  state 
to  pass  any  law  impairing  the  obligation  of 
contracts.  In  argument  of  appellant's  coun- 
sel, the  attack  Is  made  solely  from  the  last- 
named  position,  but  we  will  notice  the  others 
as  well. 

We  observe  first,  that  section  6  of  article 
14  can  exert  no  influence  upon  this  con- 
troversy, for  if  we  go  to  the  verge  of  holding 
that,  under  that  section,  necessarily  implied 
corporate  ix>wer  cannot  exist,  and  that  every 
corporate  act  must  find  Its  authorization  in 
express  terms  in  the  charter,  the  acts  now 
complained  of  are  expressly  authorized  in 
respondent's  charter,  if  the  alterations  and 
amendments  above  noticed  can  be  otherwise 
upheld  as  valid. 

Next,  we  find,  in  section  3  of  article  14, 
express  recognition  of  the  right  of  the  gen- 
eral assembly  to  alter  or  amend  the  charter 
of  an  existing  corporation,  or  to  pass  any 
general  or  special  law  for  Its  benefit,  upon 
condition  only  that  such  corporation  shall 
thereafter  hold  its  charter  subject  to  the  pro- 
visions of  the  constitution.  We  take  it  that 
it  would  not  be  contended  that  the  enact- 
ment, under  these  provisions,  must  express 
the  condition  above  mentioned.  A  valid  ac- 
ceptance by  the  corporation  of  the  benefits 
conferred  by  the  enactment  would  imply  ac- 
ceptance upon  the  condition  named  In  the 
constitution.  Then,  suppose  all  the  stock- 
holders of  the  respondent  corporaticm  had 
joined  in  the  petition  to  the  probate  court 
toe  the  enumerated  powers.  In  pursuance  of 
the  act  of  1888;  could  it  be  seriously  qaee- 
tloned  that  the  amendments  of  its  charter 
and  the  enlargements  of  its  powers  were 
constltntlonally  accomplished,  so  far  as  the 
provision  of  the  constitution  under  consider- 
ation is  CMicemed?  Certainly  not;  and.  If 
not,  then  we  demonstrate  that  the  act  of 
1888  is  not,  per  se,  violative  of  the  constitu- 
tional provision  In  question.  It  is,  in  that 
regard,  a  valid  enactment,  open  to  every  ex- 
isting corporation,  in  a  lawful  way,  to  avail 
itself  of  its  provisions;  and  the  only  show 
of  argument  appellant  can  now  make  is  that 
It  does  not  affirmatively  appear  on  the  face 
of  the  probate  court  proceeding,  that  all  the 
stockhcdders  applied  for,  or  consented  to, 
the  grknt  of  the  enlarged  powers.  What  may 
have  been  done  by  the  stockholder  by  posi- 
tive act  at  the  time,  he  may  do  by  subse- 
quent express  ratification,  or  silent  acqui- 
escence; and  in  respect  of  acts  which  may 
be  made  lawful  and  efficacious  by  ratifica- 
tion, either  express  or  by  acquiescence,  of 
another,  it  Is  the  legal  right  of  such  other 
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so  to  ratify,  which  right  no  outsider  can  de- 
prive him  of.  Then,  In  the  present  case, 
suppose  It  to  be  true.  In  point  of  fact,  that 
every  shareholder  In  the  respondent  com- 
pany was,  from  the  first,  folly  Informed  of 
the  enlarged  powers,  was  entirely  satisfied 
with  them,  believed  them  to  be  beneficial  to 
him,  and  day  after  day,  through  all  these 
years,  has  acquiesced  in  and  confirmed  the 
same;  is  there  any  so  bold  to  say  that  there 
has  not  been  a  lawful,  constitutional  accept- 
ance by  the  corporation  of  the  provisions  of 
the  act  of  1888  on  the  condition  named  in 
the  constitution?  And  It  Is  too  clear  for 
controversy  that,  with  the  light  this  kind  of 
proceeding,  pnt  on  foot  by  a  mere  Informer, 
Is  capable  of  shedding,  we  mnst  presume 
such  a  ratification;  for  If  we  do  not,  and 
grant  the  prayw  of  the  informant,  we  take 
the  risk  of  infringing  the  legal  right  of  the 
minority  shareholders  to  adopt  by  ratifica- 
tion, express  or  silent,  that  which  was  done 
by  the  majority  in  their  behalf.  Indeed,  It 
may  well  be  Inquired  if  a  shareholder  him- 
self, having  full  knowledge  of  the  facts,  after 
four  years'  acquiescence  in  what  has  been 
done  for  him,  standing  by  to  affirm  if  the 
new  ventm:«  proves  successful,  and  disaffirm 
if  unsuccessful,  would  be  permitted  now  to 
come  before  the  courts,  even  In  a  direct  pro- 
ceeding, to  prohibit  the  usurpation  of  power 
by  the  company,  or  to  vacate  its  ultra  vires 
acts  done  In  the  exercise  of  the  new  venture. 
The  authorities  upon  this  question  are  abun- 
dant, and  would  seem  to  leave  the  course  of 
such  a  complaining  stockholder  not  free  from 
difficulty.  3  Herm.  Estop.  {  1135,  p.  1323; 
Cook,  Stock,  &  Stockh.  &  Corp.  Law,  §  731; 
Taylor  v.  Railroad  Co.,  4  Woods,  576, 13  Fed. 
152;  Kelley  v.  RaUroad  Co.  (Mass.)  6  N.  B. 
745;  Cozart  v.  Eaih-oad  Co.,  54  Ga.  383; 
Alexander  v.  Searcy  (Qa.)  8  S.  B.  630;  Beach, 
Priv.  Corp.  431;  2  Mor.  Prlv.  Corp.  631; 
Railroad  Co.  v.  Grayson,  88  Ala.  672,  7  South. 
122. 

What  we  have  said  applies  with  greater 
force,  If  possible,  to  that  feature  of  appel- 
lant's contention  resting  upon  the  "contract" 
clauses  of  the  federal  and  state  constitutions. 
As  we  said  in  considering  the  other  constitu- 
tional objections,  It  Is  a  mistake  to  say  that  the 
act  in  qnestion  is  unconstitutional  and  void, 
per  se,  because  Its  terms  appear  to  be  such 
as,  if  enforced,  might  Impair  the  obligation 
of  the  contract  between  the  state  and  re- 
spondent's shareholders,  for  the  reason,  as 
we  have  said,  that  it  is  competent  for  the 
shareholders  to  waive  the  protection  of  the 
constitution,  and  by  their  assent  to,  or  ac- 
ceptance of,  the  provisions  of  the  act,  ren- 
d&!  it  valid,  though  otherwise  it  wotOd  be 
Invalid;  and  It  Is  always  open  to  Inquiry, 
in  a  case  like  this,  inv(Hving,  so  far  as  con- 
tractual obligations  are  concerned,  merely  the 
private  rights  of  Individuals,  whether  there 
has  been  such  assent  or  acceptance.  Cooley, 
Const  Lim.  marg.  p.  181;  Mobile  &  O.  R. 
Go.  V.  State,  29  Ala.  573,  586;  3  Am.  &  Bng. 


Bnc  Law,  p.  744,  note  1.  And  the  assent  of 
a  corporation  may  be  Inferred  from  such 
acts  or  omissions  as  would  raise  a  similar 
presumption  In  the  case  of  natural  persons. 
Id.,  and  cases  cited  in  note.  These  contract 
clauses  are  intended  alone  for  the  protection 
of  the  privafe  rights  of  contracting  parties. 
No  principle  or  element  of  public  state  policy 
is  Intended  to  be  conserved  by  them.  A 
person,  the  terms  of  whose  contract  would 
be  materially  changed  by  the  enforcement  of 
a  given  legislative  enactment,  may  conceive 
the  change  beneficial  to  him,  and  waive 
the  nnconstltutlonaWy  of  the  act;  and  In 
such  case  It  would  become  no  one— not  even 
the  state  Itself— -to  Interfere,  and  allege  It 
The  courts  will  not  suffer  such  interference. 
There  is.  In  essence,  no  contravention  of  the 
constitution,  except  upon  complaint  of  the 
injured  party.  If  he  accepts  it.  It  Is  a 
valid  enactment  As  we  have  already  said, 
as  the  qnestion  now  comes  before  us,  we 
cannot  do  otherwise  than  presume  that  the 
shareholders  have  acquiesced  in  what  was 
done  by  the  majority,  because  they  have  the 
right  to  ratify  it  and  they  are  not  complain- 
ing. We  must  not  intmfere  with  that  right. 
This  law  of  qno  warranto,  as  applicable  to 
abuse  of  corporate  power  and  usurpation  of 
corporate  franchise,  was  never  designed  to 
enforce  or  protect  the  private  contractual 
rights  of  persons.  Involving  no  public  detri- 
ment Such  persons  are  supposed  to  be 
aUe  to  talce  care  of  themselves.  Here  Is  a 
case  of  a  person  coming  into  court,  and 
bringing  the  state  with  him.  If  he  will,  and 
invoking  the  unconstitutionality  of  an  act 
which  has  received  the  solemn  approval  of 
the  legislative  and  executive  departments  of 
the  state,  and  been  put  in  operation  by  that 
branch  of  the  Judicial  department  appointed 
to  enforce  it  upon  no  other  plea  than  that 
the  private  contracts  of  other  persons,  with 
which  he  has  no  concern  whatever,  may  have 
been  Impaired  by  the  act  To  give  sanction 
to  the  proceeding  would  be  to  pervert  the 
law  under  which  it  is  attempted  to  be  main- 
tained to  ends  never  intended.    Affirmed. 


(XOt  AU.   580 
HIGHTOWEB  v.  CROW. 
(Supreme  Court  of  Alabama.    April  11,  ISM.) 
RacoRD  OS  Appull— Cbrtiobasi— NoTiCB  or  Ar- 

PBiU. 

1.  The  proceedings  on  motion  for  a  rehear- 
ing below,  after  Judgment,  cannot  be  made  part 
of  the  record  on  appeal  from  the  judgment  by 
certiorari. 

2.  Code,  S  3403,  providing  that  notice  of 
appeal  from  a  justice  mnat  be  served  on  appel- 
lee, is  mandatory;  and  a  judgment  by  default 
against  the  appellee  will  be  reversed,  unless  the 
record  affirmatively  shows  that  such  notice  waa 
given. 

Appeal  from  circuit  court,  Lowndes  county; 
John  Moore,  Judge. 

Action  of  detinue  by  J.  B.  Hlghtowor 
against  J.  C.  Crow.    From  a  Judgment  by  de- 
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fimlt  for  defendant  on  appeal  from  a  justice, 
plaintiff  appeals.    Beversed. 

On  an  appeal  to  this  coiirt,  prosecuted  from 
a  judgment  by  default  rendered  against  tlie 
plaintiff  In  the  circuit  court,  the  app^ee 
moved  for  a  writ  of  certiorari  to  the  clerk  of 
the  circuit  court  of  Lowndes  county,  demand- 
ing him  to  transmit  to  tiUs  court  a  true  tran- 
script of  the  record  and  proceedings  in  the 
case  of  Hlghtower  v.  Crow.  This  motion  was 
stM«ad  upon  the  motion  docket  April  3,  1893, 
and  on  April  6th  the  motion  was  granted.  In 
response  to  tMs  writ  of  certiorari  the  clerk  of 
the  circuit  court  certified  to  this  court  the  pro- 
ceedings had  In  the  circuit  court  of  Lowndes 
county  upon  an  application  for  rehearing, 
which  application  was  made  by  the  plaintiff 
in  the  court  below  after  judgment  by  default 
had  been  rendered  by  the  trial  court  against 
the  plaintiff.  On  May  22, 1893,  the  cause  was 
submitted  to  the  supreme  court,  together  with 
a  motion  to  strike  from  the  record  the  return 
made  by  the  clerk  of  the  circuit  court  of 
Lowndes  county  to  the  writ  of  certiorari,  and 
tax  the  appellee  with  the  cost  of  such  tran- 
script. The  grounds  of  this  motion  were  (1) 
that  the  transcript  which  was  certified  is  no 
part  of  the  record  in  this  cause;  and  (2)  the 
said  transcript  is  Immaterial  to  any  issue  pre- 
sented by  the  record  in  said  cause.  The  as- 
slgnmoatB  of  error  up<Mi  the  record,  as  origi- 
nally filed,  were  that  the  court  below  ored 
In  rendering  judgment  against  the  plaintiff 
without  any  notice  of  an  apTpeal  to  the  circuit 
court  haying  been  given  him,  and  that  it  is 
shown  by  the  record  and  proceedings  that  the 
circuit  court  Iiad  no  jurisdiction  of  the  person 
of  the  defendant 

Tompkins  &  ^nx>y,  for  appellant  Hollo- 
way  &  Holloway,  tor  appellee. 

BBICKIJLL.  C.  J.  1.  The  office  of  a  cer- 
tiorari issuing  from  this  court,  under  the  fif- 
teenth rule  of  practice  (Code,  p.  802),  is  well 
defined  by  the  rule.  It  is  "to  perfect  or  bring 
up  a  complete  record"  from  the  primary  court 
of  the  cause  pending  in  this  court  for  review. 
The  introduction  here  of  the  record  of  a  Bei>- 
arate,  distinct  suit  or  proceeding,  though  be- 
tween the  same  parties,  pending  or  deter- 
mined in  the  primary  court.  Is  not  within  the 
scope  or  mandate  of  the  writ  The  writ  of 
its^,  refers  to  the  record  which  is  to  be  per- 
fected  or  completed;  and,  in  return  to  it,  no 
record  materially  variant  from  that  which  la 
referred  to  or  described  can  be  certified.  3 
Bac.  Abr.  181.  During  the  pendency  of  an 
appeal,  there  may  be  in  the  pilmaiy  court 
amendments  of  the  record,  and.  If  such 
amendments  are  properly  made,  they  may  be 
certified  in  return  to  the  writ,  because  they 
are  essential  to  the  completeness  of  the  rec 
ocA.  With  this  exception,  it  has  not  been 
deemed  permissible,  through  the  agency  of  a 
cextioraxl,  to  introduce  into  the  record  matter 
which  was  not  part  of  it  when  the  judgment 
trcHu  which  the  appeal  is  taken  was  rendwed. 


Mining  Co.  ▼.  Beynolds,  44  Ala.  252,  and  au- 
thorities cited.  The  transcript  or  record  of 
the  proceedings  had  before  the  Judge  of  the 
circuit  court  In  vacation,  upon  the  petition  of 
the  appellant  for  a  rehearing  or  new  trial,  un- 
der the  statute  (Code,  §§  2872-2880),  proved 
no  part  of  the  record  of  the  cause  when  the 
judgment  from  which  the  appeal  is  taken  was 
rendered.  The  petition  was,  of  Itself,  the  in- 
stitution of  a  new  and  separate  suit  and 
from  the  final  judgment  which  may  be  ren- 
dered therein  an  appeal  will  lie  to  this  court 
The  introduction  of  the  record  or  transcript 
of  these  proceedings  In  answer  to  the  certio- 
rari was  unauthorized,  and  the  motion  of  the 
appellant  to  strike  it  from  the  record  must  be 
sustained. 

2.  The  appellant,  In  an  acti<Hi  correspond- 
ing to  the  common-law  action  of  detinue,  re- 
covered before  a  justice  of  the  peace,  from 
the  appellee,  a  horse,  of  the  assessed  value  of 
195.  From  the  judgment  of  the  justice  the 
appellee  appealed  to  the  circuit  court  At  the 
return  term  of  the  appeal,  there  does  not  ap- 
pear to  have  been  any  action  taken  in  the  cir- 
cuit court  Nor  does  it  appear  that  to  that 
term  there  was  a  return  of  the  original  paper, 
and  a  statement  of  the  proceedings  before  the 
justice.  At  the  succeeding  term,  that  which 
purports  to  be  a  judgment  by  default  was 
rendered  against  the  appellant  The  statute 
is  mandatory  tl^t,  on  an  appeal  from  the 
judgment  of  a  justice  of  the  peace,  notice  that 
an  appeal  has  .been  taken  must  IsBue  to  the 
appellee,  and  must  be  served  on  him,  his 
agent  or  attorney,  five  days  before  the  return 
term  of  the  appeal.  Code,  {  8403;  Acts  1890- 
91,  p.  369.  The  notice  is  essential  to  the  ju- 
risdiction of  the  appellate  court;  and  on  er- 
ror a  judgment  of  non  pros.,  or  by  defai^lt, 
rendered  against  the  appellee,  cannot  be  sup- 
ported, imless  it  appears  affirmatively,  from 
the  record,  that  the  notice  was  given.  Bet- 
tis  V.  Nicholson,  1  Stew.  849;  Wyatt  ▼. 
Avery,  14  Ala.  589;  Crownover  v.  Srygley,  19 
Ala.  251;  Kane  v.  Cammell,  60  Ala.  492. 
The  record  does  not  show  that  notice  of  the 
appeal  was  given  the  appellant  nor  an  ap- 
pearance by  him  in  the  circuit  court;  and,  of 
consequence,  the  judgment  is  reversed.  Be- 
Tosed  and  remanded. 


aOZ  Ala.  76) 
JACKSON  et  al.  t.  STATE. 
(Supreme  Court  of  Alabama.    April  11,  1894.) 
Crminal  Law— Receiviso  VnRDicr—Fh^CE. 

1.  Undor  Code,  §  749,  requiring  the  drcuit 
court  to  be  held  each  year  in  the  county  court- 
house,  the  verdict  maat  be  delivered  at  the 
courthouse,  and  if  received  by  the  judge  at  his 
hotel,  on  account  of  sickness,  it  is  void. 

2.  Where  the  jury  separates  after  render- 
ing a  verdict  which  is  void  becaase  deliyered  to 
the  judge  outside  of  the  courthouse,  the  ac- 
cused, haying  l>een  once  in  jeopardy,  is  entitled 
to  be  discharged. 

Appeal  from  circuit  court,  Baldwin  C0Tm< 
ty;  James  T.  Jones,  Judge. 
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Oliver  Jackson  and  another  were  cosTlcted 
of  assault  with  intent  to  murder,  and  appeal. 
Reversed. 

John  R.  ft  Ohas.  W.  TompMns,  for  appel- 
lants. Wm.  iL  Martin,  Atty.  Gen.,  for  the 
State. 

OOLEMAN,  J.  The  defendants  were  tried 
and  convicted  for  an  assault  with  Intent  to 
murder,,  and  sentenced  to  sutTer  Imprison- 
ment In  the  penitentiary.  The  material 
question  Is  whether  there  was  a  legal  ver- 
dict upon  which  the  sentence  of  the  law 
could  be  pronounced.  The  hill  of  exceptions 
states  that,  after  the  instructions  to  the  Juiy 
were  given,  and  the  "Jury  was  aoout  to  retire 
to  consider  their  verdict,  the  judge,  being  un- 
well, instructed  the  bailiff  In  charge  of  the 
Jury  that  if  the  jvarj  desired  to  bring  in  a 
verdict  before  morning,  they  could  come  In 
bis  charge  to  the  hotel,  some  three  hundred 
yards  distant."  T^ie  verdict  was  received  at 
the  hotel,  in  the  presence  of  the  defendants, 
"and  the  Jhry  then  and  there  discharged." 
Section  749  of  the  Code  provides  that  "the 
circuit  courts  In  the  several  counties  shall  be 
held  at  the  courthouses  thereof,  in  each  year 
as  follows,"  etc.  It  Is  here  declared  that 
the  courthouse  is  the  place  where  the  several 
courts  shall  be  held.  In  the  case  of  Ex  parte 
Branch,  63  Ala.  383,  construing  the  consti- 
tational  provision  that  "a  court  of  chancery 
shall  be  held  In  each  district  at  a  place  to  be 
fixed  by  law,  at  least  once  In  each  year,"  It 
Is  said:  "A  term  and  a  place  of  sitting  have 
been  so  long  by  the  general  assembly  ap- 
pointed for  every  court  of  record,  whether 
of  superior  or  Inferior  Jurisdiction,  that  In- 
voluntarily we  regard  them  as  elements  of 
Jurisdiction;  and  that  rightful,  Judicial  func- 
tion, unless  It  Is  otherwise  expressly  pro- 
vided, can  be  exercised  only  when  the 
cotirt  Is  In  actual  session  at  the  appointed 
time  and  place."  When  the  law  prescribes 
time  and  place,  time  and  place  are  as  es- 
sential elements  of  Jurisdiction  as  subject- 
matter  and  parties.  Cullum  t.  Casey,  1 
Ala.  351;  Wrightman  v.  Karsner,  20  Ala.  446; 
Oarlick  v.  I>ann,  42  Ala.  404.  The  verdict 
of  the  Jury  was  not  received  by  the  court, 
but  by  the  Judge,  not  sitting  as  the  court 
The  Jury  was  not  discharged,  in  legal  sense, 
but  dissolved,  and  finally  separated,  without 
Just  cause  or  excuse,  and  without  the  rendi- 
tion of  any  legal  verdict  The  prisoners  had 
been  placed  in  Jeopardy.  They  cannot  again 
be  placed  In  Jeopardy  for  the  same  offense. 
McCauley  v.  State,  26  Ala.  135;  Cobla  v. 
State,  16  Ala.  781;  Ned  v.  State,  7  Port  (Ala.) 
187;  Thomp.  Trials,  {  2632.  An  order  will 
be  made  by  this  court  discharging  the  pris- 
oners from  further  custody  for  the  offense 
for  which  they  were  Indicted  and  put  upon 
trIaL  The  Jury  should  have  beesa  kept  to- 
gether until  court  convened  in  session.  Be- 
Torsed,  and  defendants  discharged. 


on  AUkifl) 
McNEILK  T.  STATE. 
(Snpreme  Court  of  Alabama.    April  11,  1894.) 
Homicide— Dborbb — Adci/tkiit  of  Wmt — Rs- 

MAKKS  or  ConNBEI.. 

1.  If  a  man  does  not  kill  his  wife,  whom  he 
has  caught  in  the  act  of  adultery,  until  there 
has  lieen  time  for  bis  passion  to  cool,  or  If  he 
kills  her  immediately,  but  is  not  moved  thereto 
by  the  heat  of  passipn,  but  by  prior  malice, 
hatred,  or  by  any  other  motive  except  such  aa 
la  presently  engendered  by  his  rage  caused  by 
such  proTocation,  he  is  guilty  of  murder. 

2.  If  there  was  time  for  his  passion  to  cool, 
such  person  is  guilty  of  murder,  though  his  rage 
actually  continued,  and  caused  him  to  strike 
the  fatal  blow. 

3.  On  a  prosecution  for  murder,  remarks 
by  the  prosecuting  attorney  to  the  effect  that 
defendant  should  be  hung  rather  tlian  sent  to 
the  penitentiary,  as  in  the  latter  case  he  might 
be  pardoned,  are  not  objectionable. 

4.  A  general  charge  by  the  court  "ex  mero . 
motu"  will  be  considered  as  an  entirety,  and 
in  connection  with  the  evidence,  and  if,  so  con- 
sidered, it  correctly  states  the  law.  It  will  not 
furnish  ground  for  reversal,  though  a  single 
clause,  considered  alone,  is  erroneous. 

5.  In  a  prosecution  of  a  husband  for  killing 
his  wife,  an  instruction  that  the  jury  may  con- 
sider the  want  of  virtue  of  deceased  In  deter- 
mining whether  defendant  is  guilty  of  murder 
Is  properly  refused. 

Appeal  from  city  court  of  Mobile;    O.  J. 
Semmes,  Judge. 

William  McNeill  was  convicted  of  murder 
In  the  first  degree,  and  appeals.    Affirmed. 

The  evidence  for  the  state,  as  shown  by  the 
bill  of  exceptions,  tended  to  show  that  on  the 
morning  of  September  3, 1893,  Catherine  Mc- 
Neill, the  wife  of  defendant  was  found  dead 
In  her  bed  In  Mobile  county,  with  a  wound 
made  by  an  axe  on  the  right  side  of  her 
head.  Just  above  the  right  ear,  and  that  an 
axe  was  found  on  the  bed  near  her  body. 
The  evidence  further  tended  to  show  that  the 
deceased  went  to  bed  about  11  o'clock  on  the 
night  of  the  2d  of  September,  1893;  that  there 
was  sleeping  in  the  same  room  with  the  de- 
ceased, but  in  a  different  bed,  the  niece  and 
nephew  of  deceased,  14  and  12  years  of  age, 
respectively;  that  deceased  took  nothing  to 
her  room  with  her  when  she  went  to  h« 
room  that  night  except  her  baby  and  hat; 
that  some  time  before  day,  the  niece  awoke, 
and  saw  the  defendant  leaving  the  room 
hastily,  and  heard  him  run  down  the  stairs 
leading  from  the  room;  that  the  niece  Im- 
mediately went  back'  to  sleep,  and  heard  cr 
saw  nothing  more  until  she  was  awakened 
In  the  morning.  It  was  further  shown  by 
the  evidence  for  the  state  that  the  deceased 
was  washing  for  one  Marvary,  who  had  mar- 
ried defendant's  sister,  and  that  on  the  even- 
ing before  the  killing,  said  Marvary  and  his 
wife  came  to  the  premises  of  deceased,  and 
Marvary's  wife  asked  deceased  for  one  at 
Marvary's  shirts,  which  had  t>een  left  wltb 
her;  that  the  deceased  refused  to  give  It  to 
her,  and  a  quarrel  ensued,  and,  after  the  po- 
lice were  called,  Marvary  and  his  wife  left 
the  premises;  that,  after  Marvary  and  hla 
wife  bad  gone  some  distancei  they  separated. 
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his  wife  going  home,  and  he  going  back  to  the 
room  of  deceased,  -where  he  knocked  several 
times,  and,  falling  to  get  any  response,  he 
went  away;  that  he  met  defendant  a  short 
distance  from  the  house,  and  had  a  conversa- 
tion with  him  about  some  accusations  made 
by  defendant  aa  to  Marvary's  relations  with 
defendant's  wife;  that  Marrary  denied  these 
accusations,  and,  after  cursing  defendant, 
went  on  home,  arriving  about  12  o'clock,  and 
spent  the  rest  of  the  night  at  his  home.  It 
was  also  in  evidence  that  defendant  had  told 
the  chief  of  police,  and  had  stated  on  his  pre- 
liminary trial,  "that  he  was  at  home  on  the 
evening  on  which  the  quarrel  above  referred 
to  between  Marvary  and  his  wife  took  place; 
that  he  started  for  Spring  Hill  shortly  after 
Marrary  and  wife  left  the  place.  He  pro- 
ceeded a  short  distance,  when  he  became  sus- 
picious, and  returned  to  the  place  where  his 
wife  was;  that,  finding  the  door  locked,  be 
suspected  that  some  one  was  In  his  wife's 
room,  and  went  out  on  a  shed  adjoining  the 
gallery,  and  from  that  position  discovered 
Marvary  and  his  (defendant's)  wife  In  the  act 
of  adultery;  that  he  went  to  his  wife's  room 
door,  and  waited  until  Marvary  came  out, 
when  he  accosted  him;  that,  after  Marvary 
went  off,  he  (defendant)  went  into  his  wife's 
room,  and  accused  her  of  infidelity;  that  he 
was  attacked  by  his  wife  with  an  axe,  which 
had  been  previously  concealed  bebind  the  bed; 
•  •  •  that  he  took  the  axe  from  his  wife, 
and  in  a  moment  of  passion  struck  her  once 
on  the  head,  and  she  fell  on  the  bed;  tbat  he 
then  fled,  and  remained  in  hiding  a  few  days, 
and  then  surrendered  himself  at  the  county 
Jail."  There  was  also  Introduced  by  the 
state  two  witnesses,  whose  testimony  tended 
to  show  that  they  passed -up  the  steps  lead- 
ing to  the  room  occupied  by  deceased,  and 
along  the  door  of  the  room,  the  night  she 
was  killed,  at  different  times  between  the 
hours  of  1  and  4  o'clock,  and  they  did  not 
Bee  any  one  at  the  door.  The  evidence  on 
the  part  of  the  defendant  was  substantially 
the  same  as  what  he  told  the  chief  of  police, 
which  is  copied  above.  The  defendant  also 
Introduced  a  number  of  witnesses,  who  testi- 
fied that  the  general  reputation  of  the  defend- 
ant for  peace  and  quiet  was  good.  The  court, 
aa  a  part  of  the  general  charge  to  the  jury, 
Instructed  them  in  writing  as  follows:  "Aa 
mitigation  in  this  case,  the  defendant  claims 
tbat  the  defendant  had  discovered  his  wife 
In  the  act  of  adultery  at  or  shortly  before  the 
time  of  the  killing.  The  law  Is  that  if  a 
man  discovers  his  wife  In  the  act  of  adultery, 
and  his  passion  was  greatly  aroused,  and 
through  this  passion  he  strike  and  kOl  his 
wife,  it  would  not  be  murder,  but  man- 
■langhter.  The  lam  dott  not  tay,  (hat  under 
all  eirewnutaneet,  a  man  it  not  gviUy  of  muf  • 
der  if  he  kill  hit  wife,  teen  if  in  the  act  of 
adultery  at  the  Hmt  of  the  killing.  Tht  tett 
it  doet  the  tUzyer  tlay  by  reaton  of  pattion 
arouted  or  induced  by  reetngt  or  malieef 
Jf  a  wife  ha*  lott  her  virtue,  mid  eontinuei 
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to  defile  htr  marriage  bed,  and  the  hutband 
knowt  thit,  and  after  to  knotoing,  and  after 
refleetion,  tehile  the  mind  it  coolly  operating, 
kiUt  her  to  avenge  hit  wounded  honor,  and 
not  by  reaton  of  pattion,  it  vould  be  murder, 
not  mantlaughter.  Therefore,  in  the  case  at 
bar,  gentlemen  of  the  jury,  if  you  should  find 
from  the  evidence  that  the  defendant  caught 
her  In  the  act,  and,  through  the  influence  of 
passion,  shortly  thereafter  killed  her,  this 
would  be  manslaughter;  but  if  you  thould 
find  that  the  defendant  caught  hit  wife  in  the 
act  ef  adultery,  and  b^ore  the  killing  there 
wat  tuffident  cooling  time,  and  a  man  kiUi 
hit  wife  through  hatred  and  revenge,  thit 
would  be  murder,  and  rut  mantlaughter." 
The  defendant  separately  excepted  to  the  giv- 
ing of  each  portion  of  the  general  charge 
italicized  at  the  time  each  such  portion  was 
given;  and  also  separately  excepted  to  the 
court's  refusal  to  give  the  following  written 
charges  requested  by  him:  "(1)  The  court 
charges  the  Jury  that  if  from  the  evidence 
they  cannot  tell  who  provoked  the  difficulty, 
that  it  is  theb:  du^  to  give  the  defendant 
the  benefit  of  the  doubt,  no  matter  how  slight 
its  weight  (2)  The  court  charges  the  Jury 
that  they  may  take  into  consideration,  if 
proved,  the  want  of  virtue  of  the  deceased, 
in  determining  whether  the  defendant  Is 
guilty  of  murder  in  either  degree.  (3)  If  the 
Jury  believe  from  the  evidence  that  there  was 
a  motive  which  prompted  the  defendant  to 
kill  his  wife,  It  is  their  duty  to  ascertain 
what  that  motive  was,  and  if  the  evidence 
tends  to  show  that  the  motive  that  prompted 
the  killing  was  the  infidelity  or  adultery  of 
the  wife  on  the  night  of  the  killing,  and  that 
the  killing  was  the  result  of  passion,  th^ 
ought  not  to  find  the  defendanx  guilty  of  any 
offense  beycmd  manslaughter  in  the  first  de- 
gree. (4)  If  the  jury  believe  from  the  evi- 
dence that  there  was  a  motive  which  prompt- 
ed the  defendant  to  kill  his  wife.  It  is  their 
duty  to  ascertain  what  that  motive  was,  and 
If  the  evidence  tends  to  show  that  the  motive 
which  prompted  the  killing  was  passion,  en- 
gendered by  the  Infidelity  or  adultery  of  his 
wife,  they  ought  not  to  find  the  defendant 
guilty  of  any  offense  beyond  manslaughter  in 
the  first  degree."  The  bill  of  exceptions  con- 
tains the  following  recital:  "The  soUcItCHr 
for  the  state  said  to  the  Jury  In  his  argument: 
'I  submit  you  ought  not  to  sentence  this  man 
to  imprisonment,  because  there  might  be  a 
pardon  granted  through  the  Influence  of  his 
friends  exerted  In  his  behalf;  that  a  petition 
might  be  circulated,  and  the  signatures  of 
many  good  and  Influential  citizens  obtained, 
who  sign  without  looking  at  the  iwtltlon,  or 
who  are  too  tender-hearted  to  refuse  to  sign; 
even  you,  gentlemen  of  the  Jury,  may  be  Im- 
p<M-tuned  to  sign  such  a  petition.  Tou  should 
sentence  him  to  be  himg,  and  run  no  such 
risk.'  "  To  this  argument  by  the  solloltor  the 
defendant  objected.  The  court  overruled  the 
obj^on,  and  defoidant  duly  excepted. 
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SamL  B.  Browne  and  Henry  Tonsmelre,  for 
appellant  Wm.  L.  Martin,  Atty.  G«n.,  tor 
the  State. 

McCLBLTxAN,  3.  The  general  charge  of 
a  trial  court,  given  ex  mero  motn,  with  refer- 
ence to  any  point,  la  to  be  considered  as  an 
entirety,  and  in  connection  with  the  evidence; 
and  it  "sbonld  be  read  and  construed  with 
regard  to  the  connection  between  its  several 
sentences  and  propositions,  each  declaration 
being  shaded  and  Interpreted  in  the  light  of 
the  context;  and  if  any  part,  when  so  con- 
sidered, limited,  or  expended,  asserts  the  law 
correctly.  It  will  not  furnish  groiind  for  re- 
versal, however  faulty  the  clause  might  be, 
If  its  meaning  were  not  controlled  by  prior 
or  subsequent  passages."  Railroad  Ck>.  v. 
Stewart,  91  Ala.  ^1,  427,  8  South.  708; 
Williams  V.  State,  83  Ala.  68,  3  South.  743; 
O'Donnell  v.  Rodiger,  76  Ala.  222;  Raih-oad 
Ck).  V.  Orr,  94  Ala.  602,  10  South.  167.  Con- 
sidered in  this  way,  and  probably  even  with- 
out reference  to  the  inrinclple  Just  stated, 
that  part  of  the  comrt's  general  charge  to 
which  exceptions  were  reserved  asserts  no 
more  than  this:  That  U  a  man  find  his  wife 
in  the  act  of  adultery,  and,  provoked  by  the 
wrong  done  him,  and  moved  by  the  passion 
naturally  engendered,  he  immediately  kills 
her,  he  Is  not  guilty  of  mvurder,  but  of  man- 
slaughter only;  but  that,  on  the  other  hand, 
If  he  does  not  strike  and  kill  tmtll  after  there 
has  been  time  for  his  passion  to  cool  and 
for  reason  to  reassert  itself,  or  if  he  strikes 
and  kills  immediately,  but  is  not  moved 
thereto  by  the  heat  of  passion,  but  by  prior 
malice,  hatred,  a  desire  to  avenge  the  wrong 
done  him,  cv  by  any  other  motive,  or  upon 
any  design  whatever  except  such  as  Is  pres- 
ently engendered  by  the  paroxysm  of  rage 
Into  which  he  is  thrown  by  this  extreme 
provocation,  he  Is  guilty  of  murder.  And 
this,  beyond  all  doubt,  Is  the  law.  2  Bista. 
Cr.  Law,  t  708;  Whart  Hom.  SS  407-412;  9 
Am.  &  Eng.  Enc.  Law,  p.  578  et  seq. 

Charge  1  requested  by  the  defendant  U  bad 
in  that  it  assumes  there  was  a  difficulty  at 
the  time  of  the  mental  blow  between  defend- 
ant and  deceased,  when  the  evidence  for  the 
state  tends  to  show  that  the  deceased  was 
stricken  while  she  slept 

Charge  2  requested  for  defaidant  is  palpa- 
My  Tldons  in  that  Its  direct  tendency  was 
to  have  the  Jury  find  the  defendant  guilty  of 
murder  or  not  as  they  should  find  the  de- 
ceased to  have  been  a  virtnons  or  lewd 
woman. 

Charges  8  and  4  were  properly  refused  to 
defendant  for  that  they  pretermit  all  inquiry 
as  to  whether  there  had  been  time  for  de- 
fendant's passion  to  cool  after  he  caught  his 
wife  in  the  act  of  adultery,  if  indeed  he  did 
see  her  In  the  act  of  adultwy,  and  prior  to 
inflicting  the  mortal  blow  upon  her.  If 
tb»e  had  been  such  time,  it  is  wholly  Im- 
n^terlal  whether  the.passiim  aroused  by  the 
act  of  adultery  had  cooled  or  not  for,  though 


the  paroxysm  of  anger  and  rage  in  fact  con- 
tinued and  moved  the  defendant  to  the  fatal 
blow  after  the  lapse  of  sofflcient  cooling 
time,  yet  would  he  still  be  guilty  of  murder. 
These  instructions,  moreover,  are,  to 'say  the 
least  confused,  self-repugnant  and  mislead- 
ing, in  that  they  assume  there  may  l>e  a  mo- 
tive for  an  act  which  is  superinduced  by  and 
done  in  the  heat  of  passion.  The  absence 
of  motive  Is  essential  to  the  ascription  of 
the  act  to  unreasoning  fury,  and,  where 
there  is  motive,  the  killing  is  murder,  and 
not  manslaughter. 

The  court  committed  no  error  in  its  action 
with  reference  to  that  part  of  the  solicitor's 
argument  to  which  objection  was  made.  No 
fact  was  stated  by  him,  but  to  the  contrary, 
all  he  said  was  but  the  expression  of  his 
opinion  or  anticipation  as  to  what  would  be 
the  result  of  committing  the  defendant  to 
the  penitentiary  for  life  instead  of  inflicting 
the  death  penalty,— an  argument  for  the 
death  poialty  proceeding  on  consIdM'atloas 
the  reasonablenees  of  which  was  as  much 
open  to  the  Jury  as  to  counsel,  and  nothing 
said  was  beyond  the  limitations  pat  upon  the 
remarks  of  counsel  to  the  jury  by  repeated 
decisions  of  tbls  court  Cross  t.  State,  68 
Ala.  476;  Raib-oad  Co.  t.  Bayliss,  75  Ala.  468; 
Wolffe  V.  Minnis,  74  Ala.  386;  Noble  v.  Mitcb- 
eU  iAla.)  14  South.  581;  Railroad  Co.  r. 
Harris  (Ala.)  13  South.  377.  The  judgment 
Of  the  city  court  must  be  affirmed;  and, 
the  time  originally  fixed  for.  the  ezecntlMi 
of  the  sentence  of  death  imposed  thereby 
having  passed,  it  is  hare  ordered  and  ad- 
judged that  the  sheriff  of  Mobile  county 
will,  on  Friday,  the  18th  day  of  May,  1894^ 
proceed  to  execute  said  sentence  in  the  man- 
oae  isrescribed  i^   law.    Affirmed. 


(UlAla.  6U>) 

PARRISH  T.  STEABHAH. 

(Supreme  Court  of  Alabamtu    April  12,  18M.) 

Statdtx  o»  Fbauds— Saie  o»  LAin>— AcnoM  »ob 
Pbiob— Escrow. 

1.  Under  Code  Ala.  {  1782,  sabd.  8,  wiilA 
excepts  from  the  statute  of  frauds  parol  con- 
tracts for  the  sale  of  land  where  "the  purchaae 
money,  or  a  part  thereof,  1b  paid,  and  the  par- 
chaser  pnt  in  possession  of  the  land,"  an  ac- 
tion will  lie  for  the  balance  of  the  price,  thoagla 
the  purchaser  never  executed  any  written  agre^ 
ment  topurchase. 

2.  Where  the  delivery  of  a  deed  to  a  bnyer** 
agent  is  absolute,  the  buyer  cannot  make  it  an 
escrow  by  requesting  the  agent  to  hold  it  antO 
the  price  is  paid. 

Appeal  from  circuit  conrt  Franklin  noun- 
ty;   H.  G.  Speake,  Judge. 

Action  by  Mrs.  W.  A.  Steadham  against 
Alfred  Pamsh.  From  a  Judgment  for  plain- 
tiff, defendant  appeals.    Affirmed. 

For  prior  report  see  8  South.  358,  83  Ala. 
465. 

The  complaint  contained  the  oomincMi 
counts,  and  a  special  count  on  a  contract  for 
the  sale  of  a  tract  of  land  by  the  plalntlft  to 
the  defendant  alleging  that  she  executed  v 
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deed  to  him.  that  ahe  had  paid  a  part  of  the 
pnrchase  money,  bad  promised  to  pay  the 
iMlance,  and  was  placed  in  possession  of  the 
land.  The  defendant  made  a  motion  to  dis- 
miss the  attachment  apon  several  grounds, 
wlUch  were,  in  sabstance:  (1)  That  the  de- 
mand of  the  plaintiff  for  which  the  attach- 
ment was  sued  out  was  an  equitable,  and  not 
a  legal,  demand,  and  that  an  attachment  at 
law  could  not  be  sued  out  therefor;  and  (2) 
that  no  such  contract  had  l>een  entered  into 
by  the  defendant  as  was  binding  upon  him 
under  the  statute  of  frauds.  This  motion  to 
dissolve  the  attachment  was  submitted  on  an 
agreed  statement  of  facts,  which  was  sul>- 
stantially  as  follows:  On  February  6,  1890, 
the  defendant  offered  to  buy  from  the  plain- 
tiff a  certain  tract  of  land  for  $2,400.  The 
plaintiff  accepted  this  offer,  and  the  defend- 
ant paid  her  $10  in  cash,  and  agreed,  orally, 
to  pay  her  by  the  15th  of  March  following 
the  balance,  to  wit,  $2,390;  that  thereupon 
the  plaintiff  executed  and  delivered  the  fol- 
lowing written  instrument:  "Russellville, 
Ala.,  Feb.  6,  A.  D.  1800.  For  and  in  consider- 
ation of  ten  dollars  to  me  in  hand  paid,  and 
a  further  sum  of  two  thousand  three  hundred 
and  ninety  dollars  to  be  paid  to  me  on  or  be- 
fore the  15th  day  of  next  March,  I  hereby 
sell  and  transfer  to  Alfred  Parrish,  of  Phila- 
delphia, Pa.,  ail  my  right,  title,  and  intvest 
in  the  eighty  acres  of  land  on  the  hill  south 
of  Fossicii's  quarry  in  Franklin  county,  Ala., 
and  adjoining  the  lands  of  the  Mabel  Mining 
Co.  My  said  rights  specially  include  the 
mineral  rights  of  ingress  and  egress.  I  also 
agree  to  sign  a  more  formal  deed  than  this, 
upon  the  payment  of  the  consideration  mon- 
ey in  full,  or  the  half  thereof.  Witness  my 
hand  and  seal,  the  day  and  date  above  writ- 
ten. [Signed]  Willie  A  Steadham."  The  de- 
fendant received  this  written  Instrument,  and 
it  was  in  his  possession  at  the  time  of  tlie 
triaL  On  the  same  day  of  the  purchase,  the 
defendant  took  possession  of  Said  lands,  and 
did  a  good  deal  of  work  thereon,  by  digging 
for  iron  ore.  On  the  day  after  the  purchase, 
February  7,  1800,  the  defendant  wrote  to  his 
attorney  the  facts  of  the  purdiaae  of  the 
tract  of  land,  directing  him  to  prepare  a 
proper  deed,  and  have  the  plaintiff  to  exe- 
cute the  same.  In  obedience  to  this  letter, 
the  defendant's  attorney  prepared  a  deed, 
which  was  duly  executed  by  the  plaintiff, 
and  given  to  the  attorney,  who  afterwards 
ddlvered  It  to  the  defendant  Upon  the  ex- 
amination of  this  deed  the  defendant  discov- 
ered that  there  was  a  conveyance  of  greater 
mineral  rights  than  he  purchased  from  the 
plaintiff,  and  therefore  requested  his  attor- 
ney to  redraught  a  deed,  and  have  it  again 
executed  by  the  plaintiff.  This  was  done, 
and  the  second  deed  delivered  to  the  de- 
fendant, who  asked  his  attorney  to  hold 
It  for  a  few  days,  until  he  received  the  mon- 
ey which  he  was  to  pay  to  the  plaintiff. 
With  the  exception  of  the  $10  paid  in  cash, 
no  part  of  the  purchase  money  has  been 


paid  by  the  defendant  The  motion  to  dis- 
solve was  sustained,  and  upon  ianie  join- 
ed upon  the  pleas  Interposed  by  the  de- 
fendant, alleging  aubstantiaUy  the  same  de- 
fense as  that  contained  In  the  motion  for  the 
dlssolutloa  of  the  attachment,  evidence  was 
introduced  tending  to  show  the  same  facts 
as  those  above  stated.  At  the  request  of  the 
plaintiff,  the  court  gave  the  general  affirma- 
tive charge  In  her  behalf,  and  to  the  giving 
of  tills  charge  the  defendant  duly  excepted. 
The  defendant  requested  the  court  to  give 
the'  ttdlowlng  written  charges,  and  separate- 
ly excepted  to  the  court's  refusal  to  give  each 
of  them  as  asked:  "(1)  If  the  jury  believe 
all  the  evidence  In  this  case,  they  should  find 
a  verdict  for  the  def^idant  under  the  first 
count  of  the  complaint,  which  claims  $2,3S0 
due  by  account.  (2)  If  the  jury  believe  all 
the  evidence  In  this  case,  they  should  find 
in  favor  of  the  defendant  on  the  count  of 
the  complaint  which  seeks  to  recover  on  an 
account  stated.  (3)  If  the  jury  believe  all 
the  evidence  In  this  case,  they  should  find 
tot  the  defendant  on  the  last  or  special  count 
of  said  complalEt,  for  the  sale  and  convey- 
ance of  the  lands  mentioned  In  said  count. 
(4)  If  the  jury  believe  all  the  evidence  in 
this  case,  they  should  return  a  verdict  for 
the  defendant" 

Roulhac  &  Nathan,  for  appellant  Key  & 
Hester,  for  appellee. 

HEAD,  J.  We  are  imable  to  see  how  the 
appellant  proposes  to  take  this  case  without 
the  Influence  of  the  decision  of  this  court, 
made  when  It  was  hoe  at  a  former  term. 
93  Ala.  465,  9  South.  35a  As  then  presented, 
it  was  simply  a  case  of  a  sale  by  Steadham 
to  Parrish  of  80  acres  of  land  at  an  agreed 
price,  a  part  of  which  was  paid  in  cash,  the 
balance  agreed  to  be  paid  at  a  specified  time 
In  the  future,  and  actual  possession  of  the 
land  sold  delivered  to  the  purchaser,  who 
actually  enjoyed  the  possession  and  use  there- 
of. The  purchaser  had  not  bound  himself  by 
any  instrument  in  writing  to  pay  the  future 
maturing  debt  The  statute  of  frauds  was 
fully  met  by  part  payment  of  the  purchase 
money  and  delivery  of  posaeeslon,  and  we 
held.  In  effect  that  an  action  could  be 
maintained. by  the  vendor  to  recover  the  un- 
paid purchase  money,  although  the  contract, 
on  his  part  binding  him  to  execute  a  deed, 
still  remained  unexecuted.  As  the  case  is 
now  presented,  it  is  fortified  by  the  further 
agreed  fact  that  the  plaintiff  (vendor),  be- 
fore suit  brought  executed  and  delivered,  un- 
conditionally, to  defendant's  duly-authorized 
agent,  a  deed  conveying  the  land  to  defend- 
ant It  makes  no  difference  that  by  the 
terms  of  the  original  contract  the  purchaser 
was  not  entitled  to  a  deed  until  he  paid  one 
half  the  purchase  money.  It  was  competent 
for  the  parties  to  waive  or  modify  that  pro- 
yMon,  and  this  was  done  when  the  defend- 
ant's attorney,  at  his  request  procured  the 
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plalntllf  to  ezecttte  and  deUver  the  deed  to 
falm.  Nor  iB  the  plaintiff  to  be  affected  by 
the  fact  that  the  defendant,  when  his  iittor- 
nej  banded  him  the  deed,  immediately  re- 
tmned  It  to  the  attorney,  with  the  request 
that  he  hold  It  In  escrow  nntll  he  (defendant) 
should  pay  plaintiff  the  purchase  money. 
The  delivery  of  the  deed  by  plaintiff  to  the 
attorney  was  absolute  and  unconditional.  It 
was  effectual  as  a  conveyance  to  defendant 
of  the  legal  title  from  that  moment,  and  noth- 
ing the  defendant  and  the  attorney  could  do 
between  themselves,  without  the  knowledge 
or  assent  of  plaintiff,  could  affect  him.  We 
have  no  doubt  whatever  of  the  plaintiff's 
right  to  recover  upon  the  common  counts, 
on  an  account  and  account  stated,  as  well  as 
upon  the  special  count,  and  that  the  rulings 
of  the  circuit  court  were  free  from  error. 
AfBrmed. 


(102  Ala.  631) 

HUDSON  V.  WOOD. 

(Supreme  Oonrt  of  Alabama.    April  12,  1894.) 

Practici — Plbadino  onT  op  Timb — Motion  to 

8TRIK8. 

Acts  1890-81,  p.  605,  creating  the  dis- 
trict coart  of  Lauderdale  county,  adopted  the 
practice  of  the  circuit  court,  and  page  Sol,  regu- 
lating the  circuit  court  practice,  provided  that 
the  defendant  should  demur  or  plead  to  the 
comi^aint  within  30  days  after  service,  or  be 
in  default,  and  Judgment  rendered  against  him. 
It  was  further  provided  that  such  judgment 
may  be  set  aside  and  demurrers  or  pleas  filed 
on  such  terms  as  the  court  may  deem  just,  but 
not  unless  an  affidavit  is  made  that  there  is  a 
lawful  defense  to  the  action.  Defendant,  more 
than  30  days  after  service,  but  before  entry  of 
default,  filed  pleaa.  Plaintiff  moved  to  strike 
the  pleas  from  the  file,  and  for  judgment.  De- 
fendant refused  to  make  affidavit  of  meritorious 
defense.  Held,  that  the  court's  action  in  grant- 
ing the  motion  woold  not  be  reviewed  on  appeaL 

Appeal  from  district  court,  lianderdale 
county;  W.  P.  Ohltwood,  Judge. 

Action  by  Sallle  B.  Wood  against  W.  A. 
Hudson  on  a  promissory  note.  From  a  judg- 
ment for  plaintiff,  defendant  appeals.  Af- 
firmed. 

This  action  was  commenced  on  AprQ  21, 
1891.  nie  summons  commanded  the  de- 
feadant  '^  appear  at  the  next  term  of  the 
district  court  to  be  held  for  said  county,  at 
the  place  for  hcMlng  the  same,  then  and 
there  to  answer  the  complaint  of  Mrs.  Sallle 
E.  Wood."  This  summons  was  executed  on 
the  defendant  AprU  28,  1891.  On  June  1, 
1891,  which  was  the  first  day  of  the  June 
term  of  said  court,  the  defendant  entered  ap- 
pearance by  his  attorney,  Mr.  Parkins,  on  the 
docket  of  said  court,  pleas  were  filed,  and  a 
trial  by  jury  was  demanded  at  the  time  of 
filing  the  pleas.  On  July  10,  1891,  the  plain- 
tiff's  attorney  moved  the  court  to  strike  de- 
fendant's pleas  from  the  file,  because  they 
were  not  filed  within  30  days  from  the  serv- 
ice of  the  summons  and  complaint  upon  the 
defendant  In  resi>onse  to  said  motion,  the 
conrt  said  that  Mr.  Parkins  was  marked  u 
attorney  for  defendant,  and  lie  would  hear 


him  before  deciding  the  question,  and  that 
he  would  not  strike  the  pleas  from  the  file 
if  an  affidavit  was  made,  either  by  the  de- 
fendant or  his  attorney,  that  there  was  a 
meritorious  defense  to  the  action.  On  the 
following  day,  the  plaintiff  renewed  his  mo- 
tion, which  was  resisted  by  the  defendant, 
who  demanded  to  be  allowed  to  txy  the  case 
on  his  pleas,  filed  June  1,  1891.  ThereaiKMi 
the  court  asked  the  attorney  for  the  defend- 
ant to  state  In  op&a  court  that  his  defense 
was  a  meritorious  one.  This  the  defendant's 
attorney  declined  to  do,  saying  that  his  pleas 
were  on  file,  and  that  they  attested  the  legal 
sufficiency  of  his  defense.  After  hearing  the 
argument,  the  court  ordered  the  pleas  strick- 
en from  the  file,  and  thereuiran  rendered 
Judgment  nil  dlclt  against  the  defendant, 
which  Judgment  is  here  assigned  as  error. 

Nathan   Parkins,  for  appellant     Emmett 
O'Neal  and  Pickett  &  Crow,  for  appellee. 

HBAD,  J.    The  practice  and  proceedings 
in  the  district  court  of  Lauderdale  coimty  are 
regulated  by  special  law.     See  act  creating 
that  court,  adopting  the  practice  of  the  cir- 
cuit court  (Acts  1890-91,  p.  605),  and  act  reg- 
ulating circuit  court  practice  (Id.  p.  3.51).     By 
the  latter,  it  is  provided  that  the  defendant 
shall  be  required  to  appear  and  demur  or 
plead  to  the  complaint  within  30  days  after 
the  service  of  the  summons  and  complaint  up- 
on him,  whether  such  service  be  made  In  term 
time  or  vacation;  and  any  defendant  failing 
for  more  than  30  days  after  service  has  been 
perfected  upon  him  to  appear  and  demur 
or  plead,  shall  be  "held  to  be  In  default  and 
at  any  time  thereafter  Judgment  by  default, 
on  motion  of  the  plaintiff,  may  be  rendered 
against  him."    It  is  provided  that  the  court 
may,  for  good  cause  shovrn,  allow  the  Judg- 
ment by  default  to  be  set  aside,  and  demur- 
rers or  pleas  to  be  filed,  on  sudi  terms  as 
the  court  may  think  Just,  but  not  unless  af- 
fidavit Is  made  by  the  defendant  his  agent 
or  attorney,  that  in  the  I>elief  of  affiant,  the 
defendant  lias  a  lawful  defense  to  such  salt. 
The  general  practice  in  the  state  is  that  when 
the  term  of  the  court  is  one  week,  the  defend- 
ant must  plead  or  demur  within  the  first  two 
days  of  the  return  term,  and,  when  more 
than  one  weelc,  within  the  first  three  days 
((3ode,  S  2732);  and  by  the  ninth,  tenth,  and 
eleventh  rules  of  circuit  court  practice  (Id. 
p.  807)    defaults    may  be  entered    on   the 
docket  In  vacation,  which  shall  relate  to  the 
preceding  term,  and  advantage  thereof  may 
be  claimed  at  the  next  term;   and,  after  de- 
fault so  entered,  the  party  claiming  the  bene- 
fit thereof  shall  not  be  boimd  to  receive  any 
plea  or  pleading  of  the  party  so  in  defanlt 
On  timely  application,  on  affidavit  showing 
merit  and  a  sufficient  matter  of  excuse,  a  de- 
fault may  be  set  aside  on  such  terms  as  the 
court  may  impose.     Under  this  general  prac- 
tice, It  was  held  by  this  court  in  Woosley  v. 
Elailroad  Ck>.,  28  Ala.  636,  that,  construing 
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the  aeveral  provisions  of  the  statute  and 
rules  together,  the  defendant  had  a  right  to 
plead  at  any  time  before  the  default  Is  en- 
tered. That  dedsion,  we  think,  Is  undoubt- 
edly correct.  It  was  reafflrmed  in  Rhodes  ▼. 
McFarland,  43  Ala.  95,  and  Wagnon  v.  Tur- 
ner, 73  Ala.  197.  The  provision  that,  after 
the  default  Is  entered,  the  party  claiming  the 
benefit  of  it  sliall  not  be  bound  to  receive 
any  plea  of  the  party  so  In  default,  clearly 
Implies  that  such  plea  shall  be  received  at 
any  time  before  the  default  is  entered.  Mie 
special  law  by  which  this  case  is  governed 
supersedes  the  general  practice  so  far  as  it 
would  apply  to  Lauderdale  district  court. 
By  it  the  failure  to  demur  or  plead  within  30 
days  after  service  operates  proprlo  vigore  to 
establish  the  defendant's  default,  without 
action  on  the  part  of  the  plalntlfF  claiming 
the  benefit  thereof;  and  thereafter  the  plaln- 
tlft  is,  by  the  terms  of  the  act,  entitled  to  a 
Judgment  by  default  on  his  motion.  The  de- 
fault so  created  operates  an  admission  of 
the  cause  of  action,  which  the  defendant  has 
no  right  to  qnall^  or  withdraw  by  filing 
pleas  putting  in  Issue  the  allegations  upon 
which  the  cause  of  action  rests,  or  otherwise 
defending  against  the  plaintiff's  right  to  a 
judgment,  unless  upon  leave  of  the  court 
first  had  and  obtained;  the  power  to  grant 
which  leave  is  Inherent  in  the  court,  by  vir- 
tue of  its  general  contr<d  over  its  practice 
and  proceedings.  If  a  defendant,  so  in  de- 
fault, without  leave  puts  a  plea  upon  the 
file,  the  court,  in  its  discretion,  may  strike  It 
therefrom.  It  Is  confided  to  the  court,  in  all 
such  cases,  to  see  that  Justice  Is  done,  and 
Its  discretion  will  be  exercised  to  that  end. 
We  held  In  Lumber  Co.  v.  Lewis,  94  Ala.  626, 
10  South.  833,  construing  a  similar  act,  that 
It  was  within  the  discretion  of  the  trial  Judge 
to  allow  or  refuse  to  allow  a  plea  to  be  filed 
after  the  30  days,  and  that  his  discretion  can- 
not be  reviewed  or  controlled  on  appeal.  The 
same  rule  applies  to  the  court's  action  strik- 
ing or  refusing  to  strike  from  the  file  a  plea 
filed  without  authority.  We  would  remark, 
nowever,  fiiat  in  the  present  case  this  dis- 
cretion seems  to  have  l>een  most  wisely  ex- 
ercised by  the  trial  Judge.  After  the  mo- 
tion to  strike,  the  defendant  was  given  time 
to  file  affidavits  of  merit  This  he  failed  to 
do.  The  court  then  took  a  step  further,  and 
offered  to  permit  the  pleas  to  remain.  If  de- 
fendant's counsel  would  state,  in  his  place, 
that  the  defense  was  a  meritorious  one,  which 
the  counsel  declined  to  do,  saying  that  his 
pleas  were  on  file,  and  that  they  attested  the 
legal  sufficiency  of  his  defense.  It  would  be 
a  very  unwholesome  rule  that  would  deny  to 
the  court  the  right  to  strike  out  the  pleas  In 
such  a  case.  In  Glass  Go.  v.  Paulk,  83  Ala. 
405,  3  South.  800,  and  Land  Co.  v.  Morgan, 
88  Ala.  434,  7  South.  249,  we  ruled  that  the 
objection  that  a  Judgment  was  by  default  in- 
stead of  nil  diclt  relates  to  a  mere  matter  of 
form,  and  Is  without  merit,  especially  when 
made  by  the  defendant    It  may  be  different 


when  the  plaintiff  complains.  83  Ala.  406, 
3  South.  800,  supra.  The  judgment  of  the 
district  court  is  affirmed. 


(46  La.  Ann.  1168) 
DEAN  et  al.  v.  BECK.    (No.  11,395.) 
(Supreme  Court  of  Looisiana.    May  21,  1894.) 

JjAUDLORD  and  Tenant  —  Dibsolction  of  JjSms» 
— Laches. 
Where,  pending  a  lease,  work  has  to  be 
done,  which  should  have  been  done  prior  to  the 
lease,  in  order  to  placn  the  bnilding  leased  in 
the  condition  in  which  it  should  have  been  to 
fnifill  the  lessor's  warranty  that  it  was  fit  and 
appropriate  for  the  known  use  to  which  it  was 
to  be  applied,  the  lessee  has  the  legal  right  to  a 
dissolution  of  the  lease.  The  extent  of  the 
work  to  be  done,  and  the  extent  of  the  incon- 
venience to  be  suffered  by  the  lessee,  do  not 
control  the  rights  of  the  lessee  as  to  a  dissolu- 
tion. The  warranty  is  indiviBible. 
(Syllabus  by  the  Court.)  . 

Appeal  from  civil  district  court,  parish  of 
Orleans;   Frederick  D.  King,  Judge. 

Action  by  Dean  &  Gazenavette  against 
Theodore  A.  Beck  for  dissolution  of  a  lease. 
Judgment  for  plaintiffs,  and  defendant  ap- 
peals.    Affirmed  on  condition. 

Denegre  &  Denegre  for  appellant  Horace 
E.  Upton  and  Lloy  R.  Posey,  for  appellees. 

NIOHOLLS,  C.  J.  On  the  3d  of  November, 
1890,  the  defendant  leased  to  the  plaintiffs, 
for  a  period  of  11  months  commencing  on 
the  1st  of  November,  1890,  certain  property 
in  the  city  of  New  Orleans,  for  the  sum  of 
$2,200,  payable  in  monthly  installments  of 
$200  each,  represented  by  promissory  notes 
of  the  lessees  indorsed  by  Paul  Conrad.  The 
lessees  took  possession  of  the  building,  but 
after  occupying  it  for  a  short  time,  left  the 
same,  and  instituted  the  present  suit  for  a 
dissolution  of  the  leaae,  and  claiming  $800 
as  actual,  and  $10,000  as  exemplary  and 
punitive,  damages  against  the  defendant 
Defendant  resists  the  demand,  and,  admit- 
ting the  plaintiffs  had  paid  the  first  month's 
rent  reconvenes,  praying  for  a' judgment  for 
$2,000  as  BtUl  due  onder  said  lease  and  on 
said  notes  against  the  plalntitte  and  Paul 
Conrad,  who,  on  their  prayer,  was  made  a 
party  to  the  suit  The  case  was  tried  by  a 
Jury,  which  returned  a  verdict  In  favor  of 
the  plaintiffs  for  the  sum  of  $100,  and  also 
in  their  favor  on  the  defendant's  reconven- 
tlonal  demand.     Defendant  appealed. 

Plaintiffs  aUege  that  about  the  1st  of  No- 
vember, 1890,  they  formed  a  copartnership 
with  the  object  and  purpose  of  carrying  on 
the  business  of  warehousemen;  that  they 
required  for  said  business  a  suitable  building; 
that  they  found  what  they  considered,— not 
having  before  engaged  in  that  business,— a 
suitable  location  for  conducting  it  at  Nos. 
59  and  61  Decatur,  the  properly  of  the  de- 
fendant; that  they  called  on  him,  and  were 
by  him  Informed  that  the  house  and  prem- 
ises were  particularly  fitted,  eminently  prop- 
er, and  thoroughly  safe  for  said  business; 
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that  the  bnOdlng  was  so  strongly  constmcted 
tbat  It  could  bear  all  the  weight  of  aU  the 
goods  of  any  character  whatever  that  could 
be  stored  there;  that  under  such  a  statement, 
and  owing  to  the  safe  appearance  of  the 
house,  It  being  lately  built,  they  rented  the 
same,  and  commenced  business,  after  fitting 
up  the  establishment  with  furniture,  tools, 
an  elevator,  etc.,  at  considerable  cost  They 
aver  that  the  building  and  premises  were 
wholly  unfit  and  dangerous  for  the  purpose 
and  business  for  which  they  were  rented  to 
them  by  the  defendant;  that  he  well  knew 
that  it  was  unsafe,  unsound,  and  unfit,  both 
In  foundation  and  superstructure,  for  the 
business,  and  be  falsely  and  purposely  mis- 
represented the  facts,  misleading  them  Into 
the  belief  that  the  premises  were  in  every 
respect  adapted  and  perfect  for  the  said 
business  of  a  warehouse  for  sugar  and  mo- 
lasses; that  thus,  by  fraud  and  bad  faith  on 
the  part  of  the  defendant,  they  were  pre- 
vailed upon  to  enter  into  said  contract  of 
lease;  that  they  began  business  under  the 
most  favorable  auspices,  and  with  brightest 
prospect  of  success;  that,  after  they  had 
received  900  sacks  of  rice,  119  hogsheads  of 
sugar,  1,450  barrels  of  sugar,  and  1,150  bar- 
rels of  molasses,  weighing  altogether  about 
1,518,250  pounds,  over  one-half  of  which  was 
stored  on  the  basement  fioor,  they  were  sud- 
denly forced  to  stop  receiving  and  storing 
goods,  because  the  buUding  proved  unable  to 
support  the  said  weight,  and  began  to  sink 
and  give  way,  and  It  became  at  once  ap- 
parent that  it  was  unfit  and  useless  for  a 
warehouse;  that  In  the  mean  time  they  were 
obliged  to  refuse  offers  from  various  parties 
to  store  sugar  and  molasses,  more  than 
sufficient  to  fill  the  premises,  because  of  the 
defective  and  dangerous  condition  of  the 
building;  that  it  got  out  of  level,  and  its 
foimdatlons  gave  way,  owing  to  the  defective 
condition  and  construction  of  the  same,  -and 
they  were  obliged  to  discontinue  their  busi- 
ness altogether;  that,  notwithstanding  effort 
on  their  part,  they  were  unable  to  find  any 
other  building  convenient  and  suitable  for 
their  business,  and  through  the  malicious  and 
false  representations  of  the  defendant  they 
were  deprived  of  the  means  of  conducting 
a  business  which  would  have  been  very  lu- 
crative, and  would  have  yielded  them  during 
the  term  of  the  lease  (Including  the  teem  for 
which  renewal  had  been  stipulated  therein) 
at  least  $10,000  net;  that  they  notified  de- 
fendant without  delay  that  they  considered 
the  lease  null  and  void  by  reason  of  said 
defects  and  unfitness,  and  that  they  would 
vacate  the  premises,  and  bold  him  for  dam- 
ages; that  they  had  complied  with  all  their 
obligations  under  the  lease,  and  had  paid 
the  first  month's  rent,  which  they  were  en- 
titled to  recover;  that  by  reason  of  the  elvik.- 
ing  of  the  buUding  they  were  compelled  to 
notify  all  the  owners  or  their  agenbs  of  the 
goods  stored  with  them  to  remove  the  same, 
and  they  had  refused  to  pay  the  storage  due 


at  the  time  on  the  same,  whicb  amount,  as 
wdl  as  the  labor  thereon,  they  were  en- 
titled also  to  recover.  Answering  the  charges 
made  in  the  petition,  defendant,  after  deny- 
ing generally  all  plaintiffs'  allegations,  says 
that  the  premises  rented  were  not  improper, 
unfit,  unsafe,  or  unsound;  that  they  were 
examined  by  the  plaintiffs  before  the  Jeaae 
was  entered  into,  and,  if  any  damage  or  in- 
convenience was  caused  plaintiffs,  it  was 
because  of  their  own  recldess,  negligent,  and 
improper  use  of  the  premises;  that  tlirough 
some  unforeseen  event  some  of  the  posts 
holding  up  a  part  of  the  building  sank  a 
few  inches,  but  the  flooring  did  not  fall  in 
or  give  way;  tliat,  immediately  upon  being 
notified  of  the  fact,  he  liad  the  proper  re- 
pairs made,  with  as  little  inconvenience  as 
possible  to  the  plaintiffs,  and  all  were  done 
and  completed  inside  of  eight  days;  that  he 
offered  to  allow  a  rebate  in  the  rent  for 
the  time  and  space  occupied  while  the  re- 
pairs were  going  on,  but  the  plaintiffs  re- 
fused to  consider  the  question,  and  claimed 
excessive  damages. 

The  questions  we  have  to  decide  are,  first, 
whether  the  plaintiffs,  having  leased  the 
premises  described  in  the  petition,  and  taken 
possession  of  the  same,  were  justified  in 
subsequently  vacating  the  buUding  under  the 
circumstances  disclosed  in  the  record,  and  re- 
pudiating the  contract,  and  claiming  damages 
from  defendant,  or  whether  the  latter  be  en- 
titled to  rent,  and,  if  so,  to  how  much  rent! 
The  plaintiffs  maintain  (and  the  testimony  of 
Dean  and  Ker  sustain  the  contention)  ttiat 
prior  to  leasing  the  property  several  inter- 
views took  place  between  the  parties,  at 
which  the  lessor  was  advised  of  the  business 
upon  which  plaintiffs  were  about  to  enter,  the 
use  of  the  building  which  they  sought  to 
lease,  and  the  character  of  the  building  need- 
ed for  that  purpose;  that  the  defendant  rep- 
resented to  them  that  his  building  would  meet 
the  necessity  of  the  case,  and  was  what  they 
needed;  that  they  entered  into  the  contract 
of  lease  relying  upon  the  correctness  of  these 
representations,  which  subsequent  events 
showed  to  be  untrue.  The  defendant  denies 
that  any  such  representations  were  made,  but 
ills  own  testimony  is  not  as  positive,  as  em- 
phatic, and  direct  as  it  should  have  been. 
The  reference  made  by  him,  prior  to  the 
lease,  of  the  storing  capacity  of  the  Kelly 
building,  which  he  evidently  admitted  very 
reluctantly  on  cross-examination,  indicates 
that  the  subject-matter  of  the  capacity  and 
strength  of  his  own  building  was  under  dls- 
cnssion,  and  this  reference  was  made  clearly 
In  -iucidental  support  of  the  merits  of  his  own 
building.  Defendant's  answer  contains  a  dec- 
laration that  he  rented  the  "warehouse"  to 
the  plaintiffs,  and  this  allegation  sustaUis 
plaintiffs  in  their  position  as  to  the  Imowl- 
edge  by  the  defendant  of  the  contemplated 
use  of  the  building,  and  its  lease  for  a  ware- 
house. Plaintiffs  took  possession  of  the  prem- 
ises about  the  10th  of  November,  and  immedi- 
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Rtdy  commenced  biudneBS  as  wareboasemen 
for  Bngar,  molaasea,  and  rice.  The  building 
was  at  no  time  completely  filled.  The  pre- 
cise dlstribation  of  what  they  did  have  on 
hand  on  the  lOtb  of  December  is  shown  nei- 
ther by  plalntlirs  nor  defendant  Sugar  and 
molasses  are  said  to  have  beeen  stored  in 
some  places  two  tiers  high,  and  in  others 
three,  but  the  exact  place  where  this  was  is 
not  disclosed.  The  building  is  a  long  one, 
with  nine  supporting  posts  distributed  length- 
wise through  the  colter,  and  resting  on  brick 
foundations  of  uniform  size  and  character. 
On  the  morning  of  the  10th  of  December  the 
three  back  posts  were  observed  to  have  set- 
tled considerably,  bringing  down  correspond- 
ingly the  flooring  with  them,  and  the  portion 
of  the  roof  over  them.  PlaintifFs  at  once  no- 
tified the  defendant  of  the  situation.  Work- 
men were  immediately  sent  to  the  building, 
under  the  direction  of  an  architect,  who 
prized  np  and  took  oat  the  flooring  near  the 
three  posts,  as  well  as  the  posts  themselves. 
The  foundations  on  which  the  three  posts 
rested  were  taken  out,  and  made  deeper  and 
broader;  a  portion  of  the  wall,  which  had 
"bulged"  somewhat  from  the  sinking  of  the 
posts,  was  straightened;  the  posts  were  re- 
placed, and  the  roof  raised  to  its  original  po- 
sition. Only  eight  or  nine  days  were  con- 
sumed in  this  work,  but  plaintifTs  had  made 
up  their  minds  to  throw  up  the  lease,  and  va- 
cate the  premises.  Owners  of  the  property  on 
storage  were  called  on  to  withdraw  the  same, 
and,  as  soon  as  this  was  done,  plaintiffs  left 
the  premises,  after  notifying  the  defendant, 
and  tendering  him  the  keys  of  the  establish- 
ment Defendant  refusing  to  receive  the 
keys,  they  were  left  at  a  corner  store,  subject 
to  his  orders.  We  may  here  say  that  after 
some  delay  defendant  took  the  keys,  and  In 
July  occupied  a  portion  of  the  biUldlng  for 
his  own  puriKMes.  We  may  also  say  here 
that  In  the  mean  time  the  defendant  unsuc- 
cessfnlly  attempted  to  lease  the  building  for 
the  account  of  the  plaintiffs. 

Considerable  testimony  was  taken  In  the 
lower  court  as  to  the  weight  a  building  should 
be  able  to  bear  per  square  foot  In  order  to 
be  held  and  considered  a  building  proper  and 
(uitable  for  warehouse  purposes,  and  as  to 
whether  the  particular  house  leased  to  plain- 
tiffs came  up  to  the  required  standard.  As 
might  be  expected,  there  was  a  difference  of 
opinion  on  that  subject.  The  jury  adopted 
the  views  of  the  plaintiffs'  witnesses  on  both 
points,  and  we  cannot  say  they  erred.  It  Is 
vary  certain  that  defendant  when  he  sent  his 
workmen  to  the  building  after  the  sinking 
spoken  of,  caused  the  foundations  on  which 
the  posts  rested  to  be  made  considerably 
deeper  and  broader,  thereby  recognizing  the 
necessity  for  a  change.  This  change  was  not 
confined  to  the  particular  post  under  which  it 
Is  claimed  a  soft  spot,  up  to  that  time  un- 
known (occasioned  by  the  existence  there  at 
a  former  time  of  a  well),  was  discovered,  but 
extended  to  all  three  of  the  posts  at  the  back 


end  of  the  building.  There  was  some  claim 
that  plaintiffs  had  overloaded  the  building, 
but  the  answer  ascribes  the  sinking  not  to 
this,  but  to  an  "unforeseen  event"  which  de- 
fendant's testimony  points  out  as  the  "soft 
spot"  Just  mentioned.  Even  if  the  building 
were  overloaded  beyond  the  actual  bearing 
capacity,  there  Is  nothing  to  show  that  it 
would  have  been  overloaded  had  that  capaci- 
ty been  up  to  standard  requirements.  De- 
fendant claims  that  the  w<»rk  called  for  by 
the  sinking  of  the  post  was  In  the  nature  of 
"repairs,"  and  not  "reconstruction;"  that 
plaintiffs  were  put  to  no  serious  Inconven- 
ience, as  they  were  not  forced  to  leave  the 
house;  that  the  repairs  worked  an  Interrup- 
tion (such  as  it  was)  of  plaintiffs'  business  for 
only  eight  or  nine  days;  that  the  building, 
except  at  the  particular  place  where  the  sink- 
ing took  place,  was  staunch  and  strong,  and 
that  the  partial  trouble  gave  no  right  to  a 
dissolution  of  the  lease,  but  at  best  to  a  re- 
duction of  rent  He  relies  particularly  on  ar- 
ticle 2700  of  the  Revised  Civil  Code.  The 
work  done  in  this  case  was  work  which  was 
necessary  to  have  been  done  prior  to  the  lease 
In  order  to  have  placed  the  building  In  the 
condition  in  which  it  should  have  been  to  ful- 
fill defendant's  warranty  that  it  was  fit  and 
appropriate  for  the  known  use  to  which  It 
was  to  be  applied.  This  warranty  is  Indivisi- 
ble. Caffin  V.  Redon,  6  La.  Ann.  488.  The 
work  Itself  was  a  "betterment"  not  mere  "re- 
pairs," and  could  only  be  done  during  the 
lease,  subject  to  plaintiffs'  legal  tights  in  the 
premises.  The  rules  referred  to  by  the  de- 
fendant are  not  applicable  under  the  condi- 
tions of  this  case.  Defendant  contends  that 
plaintiffs  Inspected  the  buUdIng  themselves 
prior  to  contracting,  and  recognised  In  the  act 
of  lease  that  It  was  in  good  condition.  The 
building  was  a  new  one.  The  condition  re- 
ferred to  was  the  outward  apparent  condi- 
tion. The  foimdation  under  the  imsts  which 
gave  way  or  sunk  were  hidden  from  view. 
It  is  claimed  that  the  real  motive  of  the  plain- 
tiffs In  asking  a  dissolution  of  the  lease  is  to 
be  found  In  the  failure  of  their  business  ven- 
ture, independently  of  the  building.  That 
may  be,  but  If  the  drcnmstances  of  the  case 
Justified  an  abandonment  of  the  premises, 
their  motives  in  exercising  the  legal  right  do 
not  affect  the  situation.  We  think  the  jury 
erred  in  condemning  the  defendant  to  pay 
plaintiffs  $100.  If  plaintiffs  have  suffered 
any  damage  In  this  matter,  the  proximate 
cause  thereof  is  not  due  to  the  defendant. 
For  the  reasons  herein  assigned,  it  is  ordered, 
adjudged,  and  decreed  that  so  much  of  the 
verdict  of  the  jiiry  as  condemns  the  defend- 
ant to  pay  the  plaintiffs  $100,  and  the  Judg- 
ment of  the  court  below,  based  on  said  por- 
tion of  the  verdict,  be,  and  the  same  is  here- 
by annulled,  avoided,  and  reversed.  The  ver- 
dict and  judgment  otherwise  are  hereby  af- 
firmed; defendant  to  pay  the  costs  of  the 
lower  court,  plalntUCs  and  appellees  to  pay 
costs  of  appeaL 
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(46  La.  Ann.  907) 

STATE  ▼.  OOUROIER.    (No.  U399.) 
(Supreme  Court  of  Louisiana.    May  14,  1894.) 

Crimimai.  Law— Appbxl— Rbstbictbd  Isscb. 
On  appeal  from  a  Judgment  of  the  re- 
corder's court  of  the  city  of  New  Orleans  find- 
ing a  person  guilty  of  having  violated  an  ordi- 
nance of  that  city,  and  imposing  upon  the  party 
charged,  as  provided  for  in  the  ordinance,  a  fine 
of  $25,  or,  in  default  of  payment,  imprisonment 
for  30  days,  the  case  is  not  before  the  supreme 
court  generally,  but  only  upon  the  restricted  is- 
sue of  the  constitutionality  and  legality  of  the 
fine  and  penalty  imposed  by  the  municipality. 
Therefore  it  cannot,  when  that  remedy  is  re- 
sorted to,  examine  into  and  pass  upon  the  ques- 
tion as  to  whether  the  person  who  presided  at 
the  trial  and  rendered  and  signed  the  judgment 
was  legally  authorized  so  tu  do.  For  the  same 
reason  it  cannot  grant  relief  when  the  complaint 
made  by  the  accused  is  that,  under  the  charge  as 
made  and  the  evidence  as  received,  the  jodge 
has  sentenced  him,  not  under  an  illegal  ordi- 
nance, but  without  the  authority  really  of  any 
ordinance  at  all,  and  therefore  without  war- 
rant of  law. 

(Syllabus  by  the  Oonrt.) 

Appeal  from  recorder's  court  of  New  Or- 
leans;  Thomas  R.  Adams,  Judge. 

Dasylva  Courcier  was  convicted  of  cashing 
a  ticket  of  an  Illegal  lottery  company,  and 
appeals.    Affirmed. 

Lionel  Adams,  for  appellant.  M.  J.  Chin- 
ningham,  Atty.  Gen.  (C.  H.  &  G.  O.  Luzen- 
berg,  of  counsel),  for  the  State. 

NICHOLLS,  0.  J.  The  defendant,  char- 
ged with  having  violated  an  ordinance  of  the 
city  of  New  Orleans,  was  tried  in  the  first 
recorder's  court  of  that  city,  was  foiind 
guilty,  and  sentenced  to  pay  a  fine  of  $25,  or, 
In  default  of  payment  of  said  fine,  to  impris- 
onment In  the  parish  prison  for  tiie  t&na  of 
30  days.  The  trial  was  conducted  befcn^,  and 
the  Judgment  rendered  and  signed  by,  Sam- 
uel Levy,  signing  himself  "Acting  Judge  of 
the  First  Recorder's  Court  of  New  Orleans." 
The  defendant  has  appealed. 

The  affidavit  on  which  he  was  arrested 
charges:    "That  on  the  16th  day  of  October, 

1883,  at  about o'clock  —  m.,  on  Ba- 

ronn^  street,  between  Oravier  and  Union 
streets.  In  this  district  and  city,  one  to  be 
pointed  out  did  then  and  there  violate  Ordi- 
nance No.  92,  O.  S.,  relative  to  Illegal  lottery 
tickets,  by  cashing  or  paying  a  prize  sup- 
posed to  be  drawn  by  a  ticket  of  an  Illegal 
lottery  company;  wherefore  deponent  char- 
ges the  accused  with  violating  ordinance  No. 
92,  C.  S.,  and  prays  that  he  be  arrested  and 
dealt  with  according  to  law."  The  affidavit 
was  taken  before  T.  R.  Adams,  signing  as 
"Assistant  Recorder."  Before  trial,  defend- 
ant pleaded:  (1)  "That  Samuel  Levy,  a  resi- 
dent of  the  fifth  district  of  the  city  of  New 
Orleans,  Is  not  competent  to  sit  and  act  as 
a  recorder  pro  teln.  In  and  for  the  first  re- 
corder's court  for  the  city  of  New  Orleans." 
(2)  "Because  the  affidavit  sets  out  no  offense 
known  to  the  law."  The  court  overruled 
these  pleas  and  defendant  excepted  to  the 
ruling. 


Ordinance  No.  92,  referred  to,  to  as  fol- 
lows: "(X)  That  it  shall  be  unlawful  tar 
any  person  or  persons  to  sell,  barter,  ex- 
change, or  otherwise  dispose  of  any  lottery 
ticket  or  token,  policy,  combination,  device 
or '  coilficate  or  fractional  part  thereof  in 
any  lottery  drawn  or  to  be  drawn  la  or  out 
of  the  dty  of  New  Orleans  unless  the  same 
be  duly  authorized  by  the  laws  of  the  state 
of  Louisiana.  (2)  That  any  person  or  per- 
sons violating  the  provisions  of  this  ordi- 
nance shall  upon  conviction  before  the  re- 
corder within  whose  Jurisdiction  the  offense 
was  committed,  be  condemned  by  said  re- 
corder to  pay  a  fine  of  twenty-five  dollars 
for.  each  offense  and  In  default  of  payment 
to  imprisonment  of  not  less  than  twMity  nor 
more  than  thirty  days."  In  the  Judgment 
appealed  from  it  is  declared  that,  "consider- 
ing the  evidence  adduced,  and  the  provisions 
of  Ordinance  No.  92,  C  S..  the  court  ad- 
Judges  the  said  Dasylva  Courcier  to  be 
guilty  of  having,  on  the  16th  of  October, 
1893,  on  Baronne  street,  between  Gravier 
and  Union  streets,  violated  Ordinance  No. 
92,  relative  to  Illegal  letter  tickets,  by  cash- 
ing or  pa,ving  a  prize  supposed  to  be  drawn 
by  a  ticket  of  an  illegal  lottery  company." 

Defendant  urges  upon  us  that  we  should  re- 
verse the  Judgment  for  the  reason  that  Sam- 
uel Levy,  who  presided  at  the  trial,  was  not 
competent  to  sit  and  act  as  a  records  pro 
tem.  In  and  for  the  first  recorder's  court  for 
the  city  of  New  Orleans,  he  being  a  resident 
of  the  fifth  district  of  the  city  of  New  Or- 
leans Assuming  this  exception  to  be  well 
founded  in  law  and  in  fact,  we  would  not 
be  authorized,  in  this  proceeding,  to  so  de- 
clare. This  cose  is  before  us  on  appeal,  not 
generally,  but  on  the  special  restricted  issue 
of  the  constitutionality  and  legality  of  the 
fine,  forfeiture,  or  penalty  of  a  municipal 
corporation.  We  cannot  extend  our  inquir- 
ies beyond  that  issue.  This  court  rewsed 
the  Judgment  of  the  district  court  in  two 
criminal  cases  (State  v.  Phillips,  27  La.  Ann. 
663,  and  State  v.  Frita,  Id.  689)  upon  an  as- 
signment of  OTor  involving  the  competency 
of  the  person  who  presided  as  Judge  on  the 
trial  of  those  cases:  but  the  supreme  court 
had  full  and  complete  appellate  Jurisdiction 
over  them  for  all  purposes. 

Defendant  next  contends  that  the  Judg- 
ment should  be  reversed  for  the  reason  that 
the  affidavit  on  which  he  was  tried  sets  out 
no  offense  iuiown  to  the  law,  but  that,  if 
the  ordinance  was  intended  to,  and  did,  aa  a 
matter  of  law,  by  implication  prohibit  the 
act  complained  of  against  the  defoidant,  in 
that  respect  the  ordinance  was  null  and 
void,  for  the  reason  that  the  purpose  of  the 
common  council  was  not  disclosed  by  tbe 
prohibitions  of  the  ordinance,  and  that  the 
object  of  the  ordinance  was  not  set  fortb 
either  In  the  title  or  in  the  enacting  clause, 
and  that,  therefore,  defendant  was  deiKived 
of  his  constitutional  right  to  be  informed  of 
the   nature   and   cause   of    the   accusation. 


Digitized  by 


Google 


XiB.) 


STATE  t».  ALEXANDER. 


861 


a^golnst  bim.  Thla  same  objection  was  In- 
terposed In  the  recorder's  court,  after  tlie 
case  \res  tried,  but  before  judgment  was 
rendered  tfaa«ln.  In  the  brief  for  tbe  prose- 
cution tbe  title  of  tbe  ordinance  Is  said  to 
be  "An  ordinance  for  the  purpose  of  carrying 
out  the  provisions  contained  In  paragraph 
12  of  section  8  of  the  present  city  charter," 
though  the  copy  in  the  record  is  headed, 
"Unlawful  Sales  of  Lottery  Tickeits." 
"Whethv  it  be  one  or  the  other,  we  think  the 
objection  which  defendant  contingently 
raises  as  to  the  title  not  wdl  founded.  We 
loiow  of  no  law  extending  the  provisions  of 
article  29  of  the  constitution  so  as  to  mal^e 
them  cover  municipal  ordinances.  We  do 
not  think  that  the  question  which  the  de- 
fendant seeks  to  have  this  court  pass  upon 
can,  as  presented  to  It  in  this  case,  be  adju- 
dicated upon.  The  affidavit  charges  the  de- 
fendant with  having  violated  Ordinance  No. 
92,  C.  S.,  and  accompanies  or  bases  the 
charge  upon  speciflcations  set  out.  The  suf- 
ficiency of  this  affidavit  Is  not  before  us.  As 
matters  stand,  tbe  complaint  of  the  defend- 
ant Is,  not  that  the  ordinance  itself  is  illegal 
or  unconstitutional,  but  that  the  recorder 
has  made  the  ordinance  apply  to  a  case  out- 
side of  the  terms  thereof,  and  not  covered  by 
It.  In  other  words,  that  under  the  charge 
as  made,  and  under  the  evidence,  as  received, 
the  judge  sentenced  him,  not  under  an  ille- 
gal ordinance,  but  without  the  authority 
really  of  any  ordinance  of  the  city  at  all, 
and  therefore  without  warrant  of  law.  If 
this  be  true,  defendant  was  not  without  rem- 
edy; but  the  remedy  was  not  by  appeal  (in 
the  respects  we  have  just  been  alluding  to), 
as  has  been  attempted  here.  There  being  no 
question  before  us  within  our  appellate  Jo- 
risdictl<Mi,  the  appeal  Is  dismissed. 


(46  La.  Ann.  1407) 

STATE)  V.  OOURCEER.    (No.  11.400.) 
(Supreme  Court  of  Looldana.    May  14,  1S94.) 

CsnnxAi.  Law— Appbal— Rebtriotbt)  Issue. 

This  case  is  controlled  by  the  decision  In 
State  V.  Conrcier  (No.  11,399)  16  Soath.  360. 


Appeal  from  first  recorder's  court  of  New 
Orleans;  Thomas  B.  Adams,  Judge. 

Dasylva  Courcier  was  convicted  of  cashing 
a  ticket  of  an  illegal  lottery  company,  and 
appeals.    Affirmed. 

Lionel  Adams,  for  appellant  M.  J.  Gun- 
nIngUam,  Atty.  Oen.  (C.  H.  &  a  O.  Luzen- 
berg,  of  counsel),  for  appellee. 

NIOHOLLS,  0.  J.  This  case  comes  oefore 
us  under  the  same  conditions,  and  presents 
the  same  questions,  as  those  which  we  have 
just  disposed  of  In  the  case  of  State  v.  Ooui*. 
der  (No.  11,399)  15  South.  360.  For  the  rear 
sons  assigned  in  that  case  the  appeal  taken 
herein  is  hereby  dismissed. 


(«  lA.  Aon.  650) 
STATE  T.  ALE:XANDBB.    (No.  11,442.) 
(Supreme  Ck>iirt  of  Louisiana.    May  7,  1894.) 
Ckihikal   Law  —  Fokfeiturb    of    Afpbabancb 

BOITD — NOTIOB  OS  FRIKOIPAI.  —  APPSAL — DlS- 
IfJSSAL, 

1.  The  appellant  was  secnrity  on  an  ap- 
pearance bond.  It  was  forfeited.  Notice  of 
judgment,  to  him,  was  duly  eiven.  Failure  to 
make  legal  service  of  notice  of  judgment  of  the 
forfeiture  of  the  bond,  on  his  principal,  gives 
the  security  no  grounds  of  defense,  the  i>artie8 
being  bound  in  solido. 

2.  The  appellant  urged  that  he  had  right 
to  a  devolutive  appeal,  and  a  delay  of  12  months 
within  which  to  apply  for  the  appeal.  For- 
feiture of  bonds  under  the  statute  of  March  11, 
1837,  has  always  been  regarded  as  of  the  char- 
acter of  criminal  proceedings.  Without  that  in- 
terpretation, this  court  would  be  without  juris- 
diction, for  the  amount  involved  in  this  case  is 
less  than  $2,000.  Appeals  from  sentences  and 
judgments,  including  judgments  forfeiting 
bonds,  pronounced  in  the  criminal  district  court 
of  New  Orleans,  must  be  taken  in  conformity 
with  the  statute  controlling  appeals  in  criminal 
cases. 

3.  The  court  notices,  ex  pr<q;>rio  motu,  that 
it  is  without  jurisdiction. 

4.  Nullities  may  he  pleaded  by  rule,  even 
after  appeal.  If  there  are  nullities  in  the  pro- 
ceedings, giving  legal  rights  to  the  defendant 
(in  regard  to  them,  the  court  expresses  no 
opinion),  they  are  reserved. 

(Syllabus  by  the  Court.) 

Appeal  from  criminal  district  court,  parish 
of  Orleans;   J.  H.  Ferguson,  Judge. 

Sonny  Alexander  was  Indicted  for  inflicting 
a  woxmd  less  than  mayhem,  and  Nichols  Gas- 
per became  surety  on  his  appearance  bond. 
On  default,  judgment  was  entered  against 
Nichols  Gasper,  who  appeals.    Dismissed. 

J.  Zacb.  Spearing,  Joseph  D.  Kieman,  and 
Bernard  Titche,  for  appellant  B.  A.  O'Sul- 
Uvan,  City  Atty.,  for  the  State 

BREAUX,  J.  Tbe  accused  was  Indicted 
for  Inflicting  a  wound  less  than  mayhem. 
He  executed  a  bond  for  his  appearance.  On 
the  17th  day  of  January,  1893,  the  defend- 
ant's case  was  called  for  trial,  and  he  failed 
to  answer,  whereui>on,  in  accordance  with 
the  provisions  of  section  1032  of  the  Revised 
Statutes,  judgment,  on  motion  of  the  dis- 
trict attorney,  was  entered  in  favor  of  tbe 
state  of  Louisiana  against  tbe  accused,  as 
principal,  and  against  tb^  surety  on  his  bond, 
in  solido.  Sonny  Alexander,  the  principal, 
being  absent  on  the  17tb  day  of  January, 
1893,  on  that  day  notice  of  judgment  was 
served,  by  leaving  it  with  the  security  on  his 
bond.  The  same  day,  notice  of  Judgment 
was  served  upon  Nichols  Gasper  personally. 
He  (Gasper)  did  not  cause  It  to  be  set  aside 
for  any  of  the  reasons,  or  by  tbe  means, 
specified  In  the  act  On  the  16th  day  of 
January,  1894,  tbe  secnrity  applied  for  an  ap- 
peal, which  was  granted  on  that  day.  One 
year,  less  a  few  days,  having  elapsed  from 
the  date  of  the  Judgment  to  the  date  the  ap- 
peal was  granted,  the  question  as  to  whether 
the  appeal  was  seasonably  taken  suggeste 
Itself.    No  motion  is  Interposed  to  dlsmisi 
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the  appeal.    It  Is  argued  In  the  brief  for  ap- 
pellee that  the  time  for  appeal  had  elapsed. 

Notice  of  Judgment 

The  appellant  urges  that  the  seryice  of  no- 
tice of  Judgment  on  the  principal  was  a  rad- 
ical nullity.  Objection  Is  also  made  to  the 
service  of  notice  of  Judgment  on  the  surety. 
Regarding  the  principal,  however  null  that 
seryice  may  have  been.  It  does  not  enable  the 
security  to  escape  from  responsibility  on  the 
Judgment  rendered  against  principal  and 
surety  In  solldo,  and  duly  served  personally 
upon  the  latter.  He  has  no  interest,  after 
Judgment,  in  the  cause  of  the  principal  on  the 
bond.  We  do  not  feel  authorized  to  hold  that 
a  notice  of  Judgment,  Illegal  as  to  the  princi- 
pal, relieves  his  surety.  An  absconding  prin- 
cipal, upon  whom  the  ordinary  service  cannot 
be  made,  Is  without  right  to  thus  present 
gtounda  of  defense  to  the  security  on  the 
bond. 

A  Proceeding  Orimtnal  In  Character. 

The  appellant  seeks  to  avail  himself  of  the 
delays  In  civil  proceedings,  tn  which  a  devo- 
lutive appeal  may  be  taken  within  one  year 
from  the  date  of  the  Judgment  The  ques- 
tion of  the  criminal  character  vel  non  of  the 
proceedings  in  which  recognizance  and  ball 
bonds  are  forfeited  Is  not  of  first  Impression. 
In  the  courts  of  this  state.  The  act  of  March 
11,  1837  (now  section  1032  of  the  Revised 
Statutes),  authorizing  the  summary  forfeiture 
of  bonds,  received  Judicial  Interpretation  a 
short  time  after  its  adoption.  It  has  always 
been  regarded  as  a  criminal  proceeding.  It 
Is  one  of  the  means  adopted  to  insure  the 
prosecution  and  punishment  of  criminals. 
State  V.  Cassldy,  7  La.  Ann.  276;  State  v. 
Williams,  37  La.  Ann.  200. 

Time  Within  Which  Appeal  shall  be  Taken. 

The  last  utterance  bearing  directly  upon 
ttfe  point  at  Issue  was  In  State  v.  Bums,  S8 
La.  Ann.  363.  The  appeal  was  from  East 
Baton  Rouge,  and  came  under  the  operation 
of  Act  30  of  1878,  requiring  that  motion  for 
appeals  in  criminal  cases  be  filed  in  the 
courts,  other  than  those  of  the  first  Judicial 
district,  during  the  term  at  which  the  sen- 
tence shall  have  beeft  Imposed.  In  that  case 
the  sureties  on  the  appearance  bond  furnished 
by  one  of  the  defendants  hod  appealed  from 
the  Judgment  forfeiting  the  bond.  The  court 
reiterated  that  which  had  repeatedly  been 
said,— that  the  proceeding  to  forfeit  Is  crim- 
inal in  Its  character,— and  held  that  In  crim- 
inal cases  the  appeal  must  be  taken  during 
the  term,  and  not  subsequent  to  the  term; 
thus  applying  the  statute  providing  for  ap- 
peals In  criminal  cases  to  the  cases  in  which 
bonds  for  the  appearance  of  the  accused  are 
perfected.  There  cannot  in  reason,  be  an 
interpretation  different  In  so  far  as  relates 
to  forfeitures  of  bonds  in  the  criminal  district 
court  (formerly  the  first  Judicial  district 
court),  1.  e.  U  in  the  other  district  courts  It 


iB  held  that  the  proceeding  to  forfeit  is,  in 
its  nature,  criminal,  and  therefore  the  appeal 
must  be  taken  as  required  by  the  statute  for 
appeals  In  criminal  cases,  In  the  criminal  dis- 
trict court  In  so  far  as  it  applies  to  that 
court  the  same  rule  must  apply.  The  law  Is 
clearly  announced:  "Within  the  courts  of  the 
first  Judicial  district  (now  the  criminal  dis- 
trict court)  within  ten  days  after  the  sentence 
shall  have  been  rendered."  (The  parentheses 
are  ours.)  The  question  involves  the  propo- 
sitions: (1)  The  forfeiture  Is  part  of  the 
proceeding  of  the  criminal  case,  and  Is  gov- 
erned by  the  statute  applying  to  such  pro- 
ceeding. (2)  The  statute  provides  that  the 
appeal  shall  be  taken  within  10  days,  and 
makes  no  provision  for  an  appeal  after  that 
time.  In  the  criminal  district  court  no  ap- 
peal taken  from  sentence  and  judgment  after 
10  days  have  elapsed  would  lie.  The  rule 
applies  to  the  case  at  bar,  involving  forfeit- 
ure of  an  appearance  bond.  State  v.  Toups, 
41  La.  Ann.  896,  11  South.  624. 

A  Question  of  Jurisdiction. 

We  were  at  first  of  the  impression  that 
without  a  formal  appearance,  and  demand 
for  the  dismissal  of  the  appeal  oa  the  'ground 
that  the  time  had  elapsed,  the  argument  to 
that  end  In  the  brief  could  not  avail  the  ap- 
pellant We  have  -yielded  that  impression, 
after  having  examined  the  decisions  bearing 
on  the  subject  The  Jurisdiction  of  the  ap- 
pellate court  In  cases  of  a  criminal  character, 
"attaches  only  by  a  Judicial  order  divesting, 
where  Its  condition  Is  compiled  with,  the 
Jurisdiction  of  the  inferior  court  atii  can- 
7iot  be  given  by  eontent."  (Italics  ours.)  Oib- 
son  V.  Selby,  2  La.  Ann.  630.  Jurisdiction 
was  declined  In  Bank  v.  Barrow,  24  La. 
Ann.  276,  "as  consent  cannot  give  Jurisdic- 
tion." Ex  proprlo  motu,  the  appeal  was 
dismissed,  for  want  of  an  order  of  appeal. 
In  Batchelor  v.  His  Creditors,  20  La.  Ann. 
193.  In  the  case  at  bar  there  is  an  order 
of  appeal  entered  in  the  face  of  the  stat- 
ute, which  reads: '  "That  no  appeal  shall  be 
granted  in  such  cases  after  the  time  hertin 
specified  shall  have  elapsed."  Section  3,  Act 
30  of  187a  This  court  dUmlssed  the  ap- 
peals In  the  cited  cases,  that  are  entirely  civil 
in  their  diaracter,  and  In  which  the  question 
of  Jurisdiction  Is  not  as  pron>lnent  and  Im- 
portant as  In  cases  of  the  character  of  the 
one  at  bar.  If  a  devolutive  appeal  lies  In  the 
case  at  bar,  such  appeals  being  confined  to 
dvU  cases;  this  court  Is  absolutely  without 
Jurisdiction,  In  view  of  the  amount  involved. 
This  court  has  repeatedly  held  that  It  has 
Jurisdiction  In  such  cases  because  they  are, 
in  character,  crimlnaL  Without  the  crimi- 
nal features,  they  are  not  appealable.  State 
V.  Williams,  37  La.  Ann.  200;  State  v.  Har- 
rison, 38  La.  Ann.  299;  State  v.  Burns,  Id. 
363;  State  v.  Balize,  Id.  543;  State  v.  Hen- 
drlx,  40  La.  Ann.  719,  5  South.  24;  State  v. 
Comlg,  42  La.  Ann.  416,  7  South.  698;  State 
T.  Toups,  44  La.  Ann.  897,  U  South.  624. 
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If  any  effect  were  given  to  the  otiesr  ot  ap- 
peal, it  would  hare  to  be  given  to  It  as  a 
devolutive  appeal.  Tlie  devolutive  appeal  Is 
a  civil  remedy.  The  court  would  be  without 
jurisdiction  to  entertain  such  an  appeal  in  a 
civil  case  on  appeal  involving  lees  tban  tbe 
amount  within  Its  jTirlsdlctlon.  It  can  only 
entertain  the  appeal  from  a  Judgment  for- 
feiting a  bond  when  taken  in  conformity 
with  the  law  controlling  appeals  in  criminal 
cases.  This  law  not  having  been  complied 
with,  the  court  must  notice,  ex  proprio  moto, 
that  it  is  without  Jurisdiction. 

Proceeding  by  Rule. 

In  carrying  out  the  object  of  a  ball  bond 
which  brings  offenders  against  the  laws  fOr 
trial  and  punishment,  and  which  Is  not  tak- 
en with  a  view  solely  of  enricliing  the  trt-as- 
nry,  this  court  held,  after  Judgment  had  been 
entered  on  the  ball  bond  against  the  sureties, 
and  from  which  they  had  appealed,  that  the 
defendant  having  appeared,  and  having  sub- 
mitted to  the  sentence  of  the  court,  at  a  suc- 
ceeding term,  the  sureties  had  a  right  to  a 
rule  (their  appeal  still  pending)  presenting 
grounds  to  be  discharged  from  the  Judgment 
against  them  on  the  ball  bond.  State  y. 
Hamill,  6  La.  Ann.  257.  The  right  to  pro- 
ceed by  rule  has  been  recognized  even  after 
an  appeal  has  been  taken.  We  express  no 
opinion  in  regard  to  any  defense,  if  any  ap- 
pellant has,  by  rule.  In  the  appeal  taken  by 
the  surety  from  the  judgment  rendered  upon 
his  bond,  nothing  can  be  examined,  unless  it 
Is  properly  lodged  in  this  court's  jurisdiction. 
Whatever  rights  the  appellant  may  have  to 
proceed  by  rule  are  reserved.  The  appeal 
is  dismissed,  at  appellant's  costs. 


(4e    La.    Ann.    U32j 

CALVERT  V.  BOULLEMENT,    (No.  11,359.) » 

(Supreme  Goort  of  Louleiana.     Feb.  12,  1884.) 

LBOAOT  to  MiKOR— WlTBHOLDlHO  TIIX  MaJOBITT 

— Validitt. 

1.  The  legacies  to  minors  to  be  held  and  ad- 
ministered for  their  benefit  by  the  executrix  of 
the  deceased,  and  not  paid  to  them  antil  their 
majority  and  emancipation,  are  valid.  Succes- 
sion of  Macias,  31  La.  Ann.  127;  Strauss'  Sue- 
cession,  38  La.  Ann.  59. 

2.  Such  a  disposition  imposes  the  trust  upon 
the  executrix  to  hold  and  administer  the  lega- 
cies as  directed  by  the  will,  and  that  trust  con- 
tinues, notwithstanding  the  discharge  of  the  ex- 
ecutor granted  on  her  petition. 

3.  This  trust  continuing,  there  is  no  basis 
for  this  court  to  direct  the  payment  of  the  lega- 
cies to  the  dative  tutrix  of  the  minors. 

(Syllabus  by  the  Court.) 

Appeal  from  civil  district  comrt,  parish  of 
Orleans;  Nicholas  H.  Rlgbt(H:,  Judge. 

Action  by  Mary  H.  Calvert,  tutrix,  against 
Nettie  B.  Boullemet.  Judgment  for  plaintiff, 
and  defendant  appeals.    Reversed. 

J.  Zacb  Spearing,  for  appellant  A.  Q. 
Brice  and  Frank  E.  Rainold,  for  appellee. 

'Rehearing  refused  May  28,  1894. 


MILLER,  J.  The  plaintiff,  the  tutrix  of 
the  minor,  Annie  Grertrude  Calvert,  seeks  to 
recover  from  defendant,  the  universal  lega- 
tee of  Sumter  0.  Boullemet,  the  amount  of 
the  special  legacy  to  the  minor  contained  In 
the  will  of  the  deceased.  The  wUl  originally 
gave  to  the  minor,  without  condition  or  guali- 
flcatlon,  the  amount  of  the  legacy,  and  on  the 
same  terms  contained  legacies  to  two  minors, 
the  nephews  of  the  deceased.  By  a  codicil 
the  testator  directed  that  these  legacies  to 
the  minors  should  not  be  paid  till  their  ma- 
jority or  emancipation,  and  In  the  event  of 
the  death,  before  or  after  that  of  the  testa- 
tor, of  one  or  two  of  the  legatees,  the  legacies 
to  them  should  accrue  to  the  survivor.  The 
codicil  further  directed  the  legacies  were  to 
be  administered  by  the  executrix  for  the 
benefit  of  the  minors  until  their  majority  or 
emancipation.  The  executrix  was  the  wife, 
as  well  as  the  universal  legatee,  of  the  de- 
ceased. She  qualified  as  executrix,  caused 
an  Inventory  to  be  taken,  filed  an  account  ex- 
hibiting disbursements  embracing  payments 
of  all  legacies  except  those  to  the  minors, 
these  last,  the  account  stating,  not  being  pay- 
able till  the  majority  or  emancipation  of  the 
minors.  The  account  was  homologated,  and 
the  universal  legatee  put  In  possession,  and 
discharged  as  testamentary  executrix. 
Thereafter  this  suit  was  brought  by  the  tu- 
trix of  the  minor,  Annie  6«trude  Calvert,  fM" 
the  payment  of  the  legacy  to  the  minor.  The 
plaintiff  substantially  contends  that,  by  the 
discharge  of  the  executrix  proctured  by  her. 
she  ceased  to  be  an  officer  of  the  court,  or.  If 
deemed  a  quasi  tutrix,  she  vacated  her  of- 
fice, and  cannot  retain  the  legacy  which  the 
will  directs  she  should  hold  and  administer 
as  executrix. 

BIsposItlons  similar  to  that  contained  In 
this  will  with  reference  to  the  retention  and 
administration  during  minority  of  lega- 
cies to  minors  have  been  upheld  by  this 
court  Macias'  Case,  81  La.  Ann.  131; 
Strauss'  Case,  38  La.  Ann.  59.  We  do  not 
understand  that  those  decisions  are  called  in 
question.  It  is  the  discharge  of  the  execu- 
trix which  Is  conceived  by  plaintiff  to  afford 
the  basis  for  her  demand.  Viewed  as  a  val- 
id disposition,  the  part  of  this  wlU  under  con- 
sideration imposed  a  trust  or  duty  upon  the 
executrix  to  be  performed  for  the  benefit  of 
these  minors.  Qualifying  under  the  will  was 
acceptance  of  that  trust  and  bound  the  exec- 
utrix to  its  performance.  Civ.  Code  art 
1658.  Under  the  change  In  our  law  by  stat- 
ute, executors,  it  is  enacted,  shall  continue  In 
office  until  the  succession  Is  finally  wound  up. 
Id.  art  1673,  adopting  the  statute;  Rev.  St. 
i  8.  See  also  Bird  ▼.  Succession  of  Jones,  5 
La.  Ann.  645.  In  our  opinion,  the  executrix 
was  not  relieved  by  her  discharge  from  the 
trust  of  holding  and  administering  the  legacy 
for  the  benefit  of  the  minor  as  directed  by 
the  will.  Nor  Is  it  appreciated  that  the  ext. 
ecutrlx  had  any  purpose  to  escape  firom  her 
duty  in  this  respect  in  applying  for  her  dis- 
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charge  as  execntrtz.  We  bold  that,  Quoad 
these  miuors  and  the  legacies  In  their  favor, 
the  trnst  and  duty  Imposed  on  the  executrix 
was  unaffected  by  the  discharge  granted  on 
her  application.  In  tbia  view,  the  executrix 
being  still  subject  to  this  trust,  and  bound  to 
execute  It,  there  is  no  basis  for  plaintiff's  de- 
mand, which  rests  on  the  theory  that  her  dis- 
charge as  executrix  rendered  her  Incompetent 
to  hold  and  administer  the  legacy  as  directed 
by  the  will.  The  decisions  in  the  Macias 
and  Strauss  Gases  give  recognition  to  a  quasi 
tutorship  for  the  execution  of  dispositions 
like  this  under  consideration  for  minors.  In 
this  case,  we  think,  the  executorship  of  de- 
fendant continues  in  respect  to  the  legacies 
to  the  minors. 

The  court  reaches  Its  conclusion  the  more 
readily  in  view  of  the  great  solicitude  exhib- 
ited by  the  testator  on  this  point,  Le.  tliatno 
payment  of  the  legacy  should  be  made  nntil 
the  majority  or  emancipation  of  the  minor, 
and,  until  then,  should  be  held  and  adminis- 
tered by  the  executrix  This  nonpayment 
until  majority  or  emancipation,  and  this  con- 
trol and  administration  by  bis  executrix,  who 
waS  also  the  wife  and  universal  legatee,  was 
the  dominant  idea  in  the  testator's  mind.  To 
effect  that  purpose  the  testator  added  the 
codicil.  In  the  codicil  in  the  most  explicit 
terms  he  declares  and  repeats  that  no  pay- 
ment of  the  legacies  is  to  be  made  until  the 
majority  or  emancipation  of  the  minors.  He 
makes  It  more  explicit  in  changed  language: 
"It  being  my  wish  and  intention  that  no  por- 
tion of  these  legacies  shall  be  due  and  pay- 
able to"  the  legatees  "until  they  are  of  age  or 
duly  emancipated."  His  dosing  expression 
is  that  his  executrix,  previously  directed  to 
hold  the  legacies,  shall  administer  the  lega- 
cies for  the  benefit  of  the  minors  tmtll  their 
majority  or  emancipation.  The  cardinal  rule 
in  giving  effect  to  last  wlUs  is  to  adhere  to 
the  Intention  of  the  testator.  The  substan- 
tial execution  of  that  intention  Is,  we  think, 
secured  by  this  dedsion.  To  order  the  pay- 
ment of  these  legacies  to  the  dative  tutrix,  an 
official  not  within  the  contemplation  of  the 
testator,  and  that,  too,  when  the  legatees  are 
still  minors  not  emancipated,  would,  in  our 
opinion,  be  to  defeat,  and  not  execute,  the  In- 
tention of  the  testator.  It  is  therefore  or- 
dered, adjudged,  and  decreed  that  the  Judg- 
ment of  the  lower  court  be  avoided  and  re- 
versed, and  that  the  plaintiff's  petition  be  dis- 
missed, at  her  costs. 


(46  La.   Ann.  1101) 

BARON  et  al.  v.  BAUM  et  al,    (No.  11,476.)' 

(Supreme  Court  of  Louisiana.    March  12,  1S81.) 

DSCBBE  or  DiSTKIBUTION — COLLATERAL  ATTACK. 

In  a  sncceuion,  when  the  Judgment  of 
the  court  recognizes  a  party  as  sole  heir,  and  in 
pursuance  of  this  judgment  and  nnder  order  of 
the  court  the  adminiatrator  pays  the  balance  of 
the  succession  after  paring  debts  to  said  heir, 


*  Eehearing  refused  May  28^  1891, 


heirs  subsequently  opposing  cannot  compel  him 
to  account  to  them,  and  answer  personally  for 
said  sum,  in  default  of  filing  said  account. 
(Syllabus  by  the  Court) 

Appeal  from  district  court,  parish  of  East 
Baton  Rouge;  (jleorge  W.  Buckner,  Judge. 

Suit  by  Louis  Baron  and  others  against 
Jacob  Baum  and  others.  Judgment  for  de- 
fendants, and  plaintiffs  appeaL    Affirmed. 

Ooss  &  Cross,  for  appellants.  Keman  & 
Laycock,  for  appellees. 

McENERY,  J.  This  suit  Is  the  logical  e»- 
quence  of  the  case  reported  in  44  La.  Ann. 
295,  10  South.  766.  The  pleadings  and  the 
facts  are  stated  therein.  That  suit  was  for 
the  purpose  of  compelling  a  successi<Mi  ad- 
ministrator, who  had  been  discharged,  to 
file  an  account  to  the  plaintiffs,  claiming  to 
be  the  legal  heirs  of  the  deceased.  The  ad- 
ministration of  tlie  succession  had  been 
closed,  and  the  account  homologated.  Un- 
der the  order  of  the  court  the  residue  of 
the  succession  bad  been  delivered  by  the  ad- 
ministrator to  Mrs.  Amelia  Gillingliam  as 
the  sole  heir  of  the  deceased.  The  contest 
is  between  the  brother  and  sister  of  the 
deceased  and  Mrs.  GiUlngham,  who  claims 
to  be  his  legitimate  daughter.  Mrs.  GiUlng- 
ham was  not  made  a  party  to  the  first  suit 
TherefcHre  the  decree  was  that  "the  Judgment 
appealed  from  be  amended  so  as  to  read  as 
a  mere  Judgement  of  dismissal  as  in  case  of 
nonsuit,  reserving  to  plaintiffs  the  right  to 
renew  the  action  on  proper  averments  against 
the  proper  parties."  In  pursuance  of  this 
decree  the  present  suit  was  instituted,  mak- 
ing Mrs.  Gllllngham  a  party.  The  prayer 
of  the  petition  is  that  the  Judgment  homolo- 
gating the  account  be  declared  a  nullity,  and 
that  the  discharged  administrator  file  an 
account  to  petitioners;  and,  in  default  there- 
of, they  ask  for  Judgment  against  him  for 
$5,457,  the  amount  of  the  property  on  the 
Inventory  which  went  Into  his  hands.  Mrs. 
GiUlngham  is  dead,  and  her  representative 
was  made  a  party  defendant  This  contro- 
versy involves  the  Issue  of  heirship.  On  this 
point  the  evidence  in  the  record  Is  meager. 
It  does  not  satisfy  na  that  Mrs.  Amelia  Git 
Ungham  was  an  adulterous  bastard,  as  urged 
by  the  plaintiffs.  She  had  applied  for  the 
administration  of  the  succession,  and  this 
was  opposed  by  Louis  Baron,  one  of  the 
plaintiffs,  on  the  ground  that  she  was  not 
the  legitimate  daughter  of  the  deceased,  on 
account  of  her  mother  being  unmarried  at  the 
time  of  her  conception.  Mrs.  GiUlngham 
was  appointed  administratrix  on  the  issues 
thus  presented,  but  she  faUed  to  qualify. 
The  defendant  Baum  was  appointed  admin- 
istrator. There  is  no  note  of  evidence  In  the 
application  of  Mrs.  Gllllngham,  and  the 
plaintifTs  claim  that  the  decree  appointing 
her  administratrix  is  nuU  for  that  reaacm. 
If  an  appeal  had  been  taken  from  that  Judg- 
ment, and  lodged  here,  on  account  of  the 
absence  of  the  note  of  evidence  from  the  re<!- 
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ord,  the  decree  wonld  tmdoubtedly  be  an- 
nulled, and  the  case  remanded.  But  there 
Is  no  evidence  that  no  note  of  Evidence  was 
not  taken,  but  the  testimony  of  the  clerk  Is 
that  he  conld  not  find  It  among  the  succes- 
Blon  papers.  He  was  not  the  clerk  of  court 
when  the  decree  was  rendered,  and  says  that 
he  only  looked  for  the  note  of  evidence  In 
one  single  bundle  of  papers,  Indorsed  "Suc- 
cession of  Pierre  Baron."  We  presume  the 
decree  was  rendered  in  accordance  with  the 
allegation  In  Mrs.  Gllllngham's  petition,  sup- 
ported by  evidence.  The  decree  closes  as 
follows:  "It  Is  farther  ordered,  adjudged, 
and  decreed  that  she  be  recognized  as  sole 
heir  of  the  deceased."  It  was  under  this 
decree  that  the  administrator  paid  over  to 
her  the  balance  of  the  succession  after  pay- 
ing debts.  The  absent  heirs  were  repre- 
sented by  an  attorney  appointed  for  that 
purpose.  The  evidence  does  not  show  that 
there  was  any  frand  or  collnsion  between  the 
administrate:  and  Mm.  Oillingham.  The 
decree  had  full  force  and  effect  until  set 
aside.  As  long  as  It  was  In  existence  It  was 
to  be  respected  as  a  valid  Judgment,  pro- 
tecting the  administrator  In  the  distribution 
of  the  funds  of  the  succession.  Judgment 
affirmed 


(46  La.  Ann.  1IM9) 

WARNER  et  al.   v.  REDDT.    (No.   11,475.)« 

(Snpreme  Court  of  Lonisiana.    March  12, 1884.) 

Dbes  Evidencino  Sale— What  Cosstitctes. 
An  act  under  private  signatare  which  re- 
ates  that,  for  and  in  consideratioa  of  a  person 
named  paying  a  certain  mortgage  note  on  one- 
half  interest  in  the  Moss-Side  plantation,  the 
heirs  of  the  deceased  owner  do  transfer  all  of 
their  rights,  titles,  and  privileges  in  said  prop- 
erty belonging  to  their  ancestor,  renouncing  all 
their  interest  in  his  favor,  is  a  conveyance  of 
the  property  evidencing  a  sale  in  the  sense  of 
the  Code. 

(SyUabos  by  the  Conrt) 

Appeal  from  district  court,  parish  of  East 
Baton  Rouge;   George  W.  Buckner,  Judge. 

Action  by  Mrs.  K.  B.  Warner  and  another 
against  Charles  J.  Reddy,  executor.  Judg- 
ment for  defendant,  and  plalntiffa  appeal 
Affirmed. 

Cross  &  Cross,  for.  appellants.  Keman  A 
Laycock  and  Read  &  Goodale,  for  appellee. 

WATKINS,  J.  This  Is  a  petitory  action 
for  the  recovery  from  the  executor  of  E.  A. 
Yorke,  deceased,  of  one-half  interest  In  the 
Moss-Side  plantation,  to  which  other  collat- 
eral interests  are  Joined.  Plaintiffs'  claim 
is,  that  on  the  19th  of  August,  1869,  H.  P. 
Beckwlth  executed  a  deed  of  conveyance  to 
B.  A  Yorke  and  J.  D.  Hamilton,  Jointly,  of 
one-half  Interest  In  said  plantation,  and  on 
July  15,  1874,  he  executed  a  like  conveyance 
to  the  same  parties,  Jointly,  of  the  remaining 
one-half  Inte-est  In  the  property;  that  on 
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January  22,  1884,  John  D.  Hamilton  convey- 
ed his  half  Interest  to  Mrs.  Elizabeth  F. 
Yorke,  wife  of  B.  A.  Yorke,  mother  of  Mrs. 
Warner,  and  grandmother  of  Miss  Hamilton, 
the  plaintiffs  In  this  suit;  that  consequently, 
upon  the  happening  of  Mrs.  Yorke's  death, 
her  estate  was  owner  of  one-half  the  prop- 
erty in  her  own  paraphernal  right  by  convey- 
ance from  Hamilton,  and  one-half  of  the 
other  one-half  as  community  interest,  by  vlr. 
tue  of  her  husband's  acquisition  thereof  ^xa- 
Ing  the  marriage;  that,  as  she  left  three 
heirs  at  her  demise,  the  two  plalntlfCs  inher- 
ited and  are  the  owners  of  two-thirds  of 
three-fourths— equal  to  one-half — Interest  In 
the  plantation.  Defendant  relies  upon  a  sub- 
sequent transaction  which  occurred,  shortly 
after  the  death  of  Mrs.  Yorke,  between  her 
three  heirs  and  her  surviving  husband,  in- 
sisting that  the  effect  of  same  was  to  con- 
vey a  title  to  Edward  A.  Yorke,  and  that  this 
conveyance  defeats  plaintiffs'  title.  On  the 
Issues  thus  Joined  there  was  Judgment  reject- 
ing plaintiffs'  demands,  and  they  have  ap- 
pealed. 

Pully  recognizing  the  transaction  referred 
to  as  an  Impediment  in  their  way,  plaintiffs 
assumed  the  burden  of  removing  it  from  con- 
sideration as  a  title,  and  In  their  petition 
took  the  initiative  thus:  "That,  on  the  set- 
tlement of  her  affairs,  the  said  heirs  made 
a  family  compact  with  the  surviving  spouse, 
E.  A.  Yorke,  a  copy  of  which  is  hereto  an- 
nexed, i/ie  true  intent  of  which  was  that  the 
said  Yorke  was  to  pay  the  community  debts 
and  enjoy  the  usufruct  of  the  whole  property, 
both  community  and  separate  estate,  of  the 
deceased,  Mrs.  Elizabeth  Yorke,  he  agreeing 
to  make  a  will  leaving  the  whole  estate  to 
the  heirs.  That,  under  this  agreement,  the 
said  Edward  A.  Yorke  went  Into  possession 
of  said  propoty,  and  about  the  time  execut- 
ed his  olographic  will,  annexed  thereto, 
which  was  In  compliance  with  said  family 
compact  That  said  E.  A.  Yorke,  using  and 
abusing  the  confidence  reposed  thus  in  him 
by  petitioners,  who  are  nonresidents,  adopted 
a  teherM  to  use  taid  imtrument  as  an  actual 
sale  of  said  property,  and  for  this  purpose 
appeared  before  a  notary  public  in  the  city 
of  New  Orleans,  with  certain  other  persons 
to  petitioners  unknown,  who  personated  pe- 
titioners, and  signed  an  acknowledgment  of 
said  agreement,  hereto  annexed,  the  tendency 
and  effect  of  which  was  to  recognize  said 
agreement  as  a  valid,  subsisting  transfer  of 
property,  and  thus  deceive  the  public,  peti- 
tioners never  signing  or  knowing  of  said  ac- 
knowledgment until  after  the  death  of  said 
Yorke.  Now,  they  aver  that  said  agreement 
does  not  in  any  manner  purport  to  he  a  sale, 
nor  is  it,  in  any  legal  sense,  an  act  of  sale, 
there  being  no  price  and  no  definite  deserip- 
tion  of  the  property  sold. "  (Italics  ours.)  In 
the  foregoing  elaborate  statement  we  have  a 
clear  and  definite  expose  of  plaintiffs'  case. 
It  is  a  noteworthy  fact  ttiat  plaintiffs  do  not 
deny  or  disavow  this  act,  bat  distinctly  at- 
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firm  Its  gennlneness.  They  aver  tbat  Bd- 
vfaxA  A.  Yorke  went  Into  possession  under 
It,  but  charge  him  with  adopting  a  scheme 
to  use  the  same  as  an  actual  sale  of  said 
property  by  fraudulently  procuring  Its  ac- 
knowledgment, the  tendency  of  which  was 
to  recognize  it  as  a  Talid,  subsisting  transfer 
of  property,  whereas  It  does  not  in  any  man- 
ner purport  to  be  a  sale,  nor,  in  any  legal 
sense,  is  it  an  act  of  sale.  The  following  is 
the  tert  of  the  instrument,  viz.:  "We,  the 
undersigned  children  and  lawful  heirs  of 
Mrs.  E.  F.  Brandenburg,  deceased,  wife  of 
Edward  A.  Yorke,  to  wit,  Ella  Brandenbui-g, 
authorized  by  her  husband,  John  D.  Hamil- 
ton, Kate  B.  Brandenburg,  authorized  by  her 
husband,  Jos.  R.  Warner,  and  Charles  D. 
Brandenburg,  for  and  In  consideration  of  the 
said  Edward  A.  Torke  paying  in  full,  with 
interest,  a  certain  mortgage  note  held  by 
John  D.  Hamilton  on  Mrs.  E.  A.  Yorke's  half 
Interest  in  Moss-Side  plantation,  parish  of 
East  Baton  Rouge,  do  hereby  transfer  all  our 
rights,  titles,  and  privileges  In  said  planta- 
tion belonging  to  our  late  deceased  mother, 
wife  of  Edw.  A.  Yorke,  to  said  Edw.  A. 
Yorke,  and  by  these  presents  put  him  in  full 
possession  of  said  property,  renouncing  all 
our  interests  in  his  favor,  the  said  Edw.  A. 
Yotke  guarantying  to  protect  and  assume  all 
mortgages  and  debts  against  said  planta- 
tion." C!onceding  the  full  force  and  weight 
of  plaintiffs'  charjges  against  the  conduct  and 
acts  of  B.  A.  Yorke,  In  our  opinion  they  do 
not  go  to  the  extent  or  have  the  effect  claim- 
ed for  them.  The  authentication  of  the  in- 
strument, though  fraudulently  obtained,  only 
enabled  Yorke  to  procure  its  registry.  It 
did  not  affect  the  title.  On  its  face  the  In- 
strumoit  purports  a  conveyance,  and  the 
Judge  a  quo  properly  gave  it  effect  Judg- 
ment affirmed. 


(46  La.  Ann.  U04) 

BLOCK  et  *1.  V.  JEFFEBEES  «t  al.»    (ROW- 
AN  et  al..  Interveners.    Mo.  11,468). 
(Supreme  Ooart  of  Louisiana.    March  12, 1894.) 

Respite  by  Creditors  —  Effect  —  Privilbob 
Claims  —  Effkot  os  Ckeditos  hot  Joimimo— 
Apfointhejit  of  Sindic. 

1.  The  respite  Is  a  judidal  contract  between 
the  debtors  and  creditors  and  among  the  cred- 
itors; therefore  neither  debtor  nor  creditor  can 
take  advantage  of  the  other,  and  the  creditors 
must  remain  on  an  eqnal  and  fair-footing. 

2.  If  the  debtor  does  any  fntndnlent  act  to 
give  an  undue  preference,  ipso  facto  he  becomes 
an  iDsolvent,  and  the  respite  proceedings  are 
converted  into  a  cession. 

3.  Privilege  claims  are  not  affected  by  the 
respite,  and  by  consenting  to  the  same  privilege 
creditors  do  not  waive  their  liens  and  privileges. 

4.  Creditors  in  a  respite  cannot  sue  to  have 
property  returned  to  the  debtor's  estate  for 
their  individual  benefit.  Any  action  in  this  di- 
rection by  an  individual  creditor  will  inure  to 
the  benefit  of  all  the  creditors. 

6.  If  no  opposition  is  made  to  a  respite  in 
10  days,  it  cannot  be  set  aside.     The  alternative 
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is  to  convert  the  proceedings  Into  a  cession  of 
the  debtor's  property. 

6.  Wh^i  the  respite  debtor  has  absconded, 
and  abandoned  the  property  on  his  schedule,  the 
courts  have  power  to  issue  the  requisite  con- 
servative writs  to  protect  the  property,  and  to 
appoint  a  syndic,  until  a  meeting  of  creditors 
can  be  convened. 

7.  A  written  notice  to  the  creditor  in  re- 
spite proceedings  is  essential,  but  where  the 
debtor  informs  the  creditor  of  his  intention  to 
ask  a  respite,  and  the  creditor  answers  that  he 
does  not  wish  to  participate  in  the  proceedings 
for  fear  of  losing  some  advantage,  but  will  not 
take  steps  against  the  debtor.  If  the  creditors 
agree  to  give  time,  the  creditor  cannot,  after  the 
respite  is  granted,  because  of  want  of  notice, 
seize  the  property  placed  on  the  schedule.  To- 
all  intents  and  purposes  be  consented  to  the  res- 
pite. 

(Syllabus  by  the  Court.) 

Appeal  from  district  court,  parish  of  Ifad- 
Ison;  Field  F.  Montgomery,  Judge. 

Action  by  Biscoe  Block  &  C!o.  and  others 
against  W.  T.  Jefferies,  Utz  &  Boney,  and 
others,  in  which  J.  P.  Rowan  and  the  Sharffe- 
Bemhelmer  Grocery  Company  and  others  in- 
tervened .  Judgment  for  defendants  Utz  & 
Boney  and  for  Chaffe,  Powell  &  West,  liqui- 
dators. Plaintiffs  and  Interveners  appeal 
Reversed. 

Wade  R.  Young,  for  appdlants.  T.  O. 
Hawkes  and  W.  M.  Murphy,  for  appellees 
Utz  &  Boney.  A.  L.  Slack  and-H.  P.  Wells, 
for  appellees  Chaffe,  Powell  &  West,  liqui- 
dators. 

McENERY,  J.  This  suit  is  a  sequel  of  the 
suit  of  Tobacco  Co.  v.  Jefferies,  45  La.  Ann. 
622, 12  South.  743.  The  plaintiffs,  making  all 
the  creditors  parties  as  plaintiffs  or  defend- 
ants. Instituted  the  present  action  to  annul 
the  respite  granted  to  the  debtor  Jefferies. 
Some  of  the  parties  plaintiffs  were  plaintiffs 
in  suit  of  Tobacco  Co.  v.  Jefferies,  reported 
45  La.  Ann.  622,  12  South.  743.  As  to  these 
creditors  who  were  plaintiffs  in  that  suit,  the 
matters  disposed  of  In  the  same  are  res  Ju- 
dicata. As  the  same  facts  are  alleged  to 
avoid  the  payments  made  to  the  defendant 
creditor  by  Jefferies,  the  respite  debtor,  we 
need  only  to  refer  to  that  suit  to  render 
herein  the  same  decree  as  in  that  suit  against 
the  additional  complaining  creditors. 

The  amount  of  cotton  shipped  to  Chaffe. 
Powell  &  West  was  In  the  ordinary  course  of 
business,— the  business  which  the  credltorsr 
parties  to  the  respite,  permitted  the  debtor 
to  carry  on  and  conduct  in  order,  within  the 
delays  granted,  to  pay  his  Indebtedness.  The- 
creditors  Utz  &  Boney  were  privileged  cred- 
itors, and  by  consenting  to  the  respite  did  not 
waive  their  privileges,  or  postpone  the  pay- 
ment of  the  special  privilege  they  had  oa- 
the  effects  surrendered.  Rev.  Civ.  C!ode,  art 
3095.  In  Bennett  v.  Creditors,  13  South.  402. 
45  La.  Ann.  1019,  a  similar  question  was  pre- 
sented. In  that  case,  on  rehearing,  we  said: 
"The  proceeds  of  the  sale  of  this  cotton  coulcl 
not  be  ratably,  as  contended  for  by  oppo- 
nents, applied  to  the  payment  of  all  the  debts. 
By  granting  the  respite  the  credltan  do  not 
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reUnqnlsb  tbe  prlrilege  and  pledge  they  may 
have  on  particular  property  of  Mrs.  Bennett 
at  any  time  after  the  respite  was  granted. 
In  &ct  she  was  bound,  under  agreement, 
to  turn  the  cotton,  or  its  proceeds  over  to  the 
furnisher  of  supplies.  The  furnisher  of  sup- 
plies had  a  right  to  the  proceeds  of  the  sale 
sufficient  to  pay  his  privileged  debt.  The 
surplus  only  could  be  ratably  applied  to  the 
I»ayment  of  the  other  creditors.  Opponents 
were  in  no  way  injured  by  the  disposition  of 
the  cotton."  In  the  Instant  case  the  respite 
debtor  was  a  merchant  He  had  rented  prop- 
erty from  Utz  &  Boney  to  carry  on  his  busi- 
ness. The  rent  was  payable  by  the  month, 
and  the  rent  had  been  regularly  paid.  The 
lease  bad  some  time  to  run,  and  the  rent 
was  paid  monthly,  as  before  the  respite. 
When  these  privilege  creditors  imnecessari- 
ly  consented  to  the  respite,  there  was  no  Ju- 
dicial contract  springing  from  the  same  that 
they  could  postpone  the  collection  of  the  rent 
yet  to  become  due.  The  places  leased  were 
necessary  for  the  debtor  to  carry  on  his  mer- 
eantUc  pursuits,  and  by  consenting  to  the  res- 
pite, and  to  the  carrying  on  of  these  pursuits, 
the  creditors  necessarily  consented  to  the 
continuance  of  the  lease  and  the  payment  of 
its  price.  This  suit,  in  addition  to  the  aver- 
ments made  in  the  Tobacco  Company  suit, 
asks  that  a  certain  Judgment  obtained  by 
Chafle,  Powell  &  West  against  the  respite 
debtor  be  annulled,  and  the  property  seized 
under  it  be  applied  to  the  payment  of  the 
debts  due  the  complaining  creditors;  thus 
ignoring  the  claims  of  other  creditors.  So 
far  as  the  suit  is  Instituted  for  the  purpose 
of  annulling  the  order  granting  the, respite, 
the  plaintiffs  are  estopped  by  article  3092  of 
the  Revised  Civil  Code,  which  says  that  the 
opposition  to  the  homologation  of  the  order 
must  be  made  within  10  days.  In  writing, 
dating  from  that  on  which  the  proces  verbal 
of  the  deliberations  of  the  creditors  was  re- 
turned to  the  cl^'k's  office.  After  this  delay 
has  expired,  the  creditors  are  forbidden  to  in- 
terfere with  the  order,  or  to  urge  any  fact 
which  would  have  been  effectual  in  setting 
jiside  the  order  if  presented  in  time.  It  has 
been  frequently  stated  by  this  court  that  the 
respite  is  a  Judicial  contract  between  the 
debtor  and  the  creditors,  and  among  the  cred- 
itOTS.  Therefore  no  creditor  can  make  any 
■agreement  or  contract  with  the  debtor  by 
which  he  can  secure  an  undue  advantage 
•over  the  others,  and  the  debtor  must  so  con- 
duct his  affairs  as  to  preserve  equality  among 
the  creditors.  Any  act  of  his  in  violation  of 
the  contract  resulting  from  the  respite  is  a 
fraud,  and  Ipso  facto  turns  the  respite  into 
insolvent  proceedings,  a  cession  of  goods  for 
the  l)eneflt  of  all  the  creditors,  as  though  it 
had  been  offered  in  the  first  Instance.  It  Is 
to  be  assimilated  to  a  case  in  which  the  res- 
pite is  refused  by  the  creditors.  Rev.  Civ. 
■Code,  art  3098.  The  contract,  by  this  fraud, 
is  ended,  and  the  respite  stands  as  though  It 
had  been  offered  to  the  creditors  and  refused. 


That  this  course,  In  such  a  contingency.  Is 
the  proper  one  to  pursue,  is  clearly  outlined 
in  the  case  of  Tobacco  Co.  v.  Jefferies,  46 
La.  Ann.  622,  12  South.  743. 

It  does  not  appear  frpm  the  proces  verbal 
that  Chaffe,  Powell  &  West  were  summoned 
to  attend  the  meeting  of  creditors  by  letter, 
in  accordance  with  law.  They  say  imder 
oath  that  they  were  never  notified.  But  the 
record  shows  that  they  were  aware  of  the 
contemplated  proceedings  for  a  respite,  and 
in  a  letter  to  Jefferies  the  debtor  declined  to 
participate  in  the  meeting  for  fear  of  losing 
certain  privileges  which  they  held  on  the 
property  of  the  debtor's  wife  in  Mississippi; 
but  they  informed  the  debtor  tbat,  if  the 
other  creditors  granted  time  to  him,  they 
would  acquiesce,  and  also  delay  the  enforce- 
ment of  their  claims.  The  property  in  Mis- 
sissippi paid  some  $6,000  on  Chaffe,  Powell 
&  West's  debt,  and  for  the  balance— say  $5,- 
000— they  sued  their  debtor,  obtained  Judg- 
ment without  opposition  on  his  part,  and 
seized  the  property  surrendered,  which  was 
enjoined  by  the  creditors.  The  testimony  In 
the  record  shows  that  this  Judgment  was  ob- 
tained through  the  cozmlvnnce  of  Jefferies, 
and  with  his  consent  evidently  for  the  pur- 
pose of  giving  Chaffe,  Powell  &  West  an  ad- 
vantage over  other  credltora.  Under  these 
circTunstances,  to  all  Intents  and  purposes, 
Chaffe,  Powell  &  West  were  parties  to  the 
respite.  It  would  be  inequitable  and  unjust, 
and  would  in  fact  practically  annul  the  bene- 
fit of  a  respite,  to  permit  a  creditor  to  ar- 
range with  his  debtor  for  nonpartioipation, 
and  possibly,  through  lUs  efforts,  to  escape 
summons,  in  the  respite  proceedings,  and 
then  obtain  a  Judgment  by  consent  of  the 
debtor,  and  execute  it  against  the  property 
surrend^ed.  The  evidence  Justifies  us  in 
believing  that  such  was  the  cose  here. 

The  complaining  creditors  pray  that  the 
proceeds  of  the  sale  of  the  property  be  ap- 
plied to  the  payment  of  their  several  and  in- 
dividual debts.  From  what  has  been  said 
above  it  is  evident  that  the  prayer  cannot  be 
granted.  No  creditor  can  seek  an  advantage 
not  common  to  all.  Through  the  efforts  of 
individual  creditors,  whatever  property  of 
the  insolvent  debtor  is  recovered  and  re- 
stored to  his  estate,  must  inure  to  the  benefit 
of  all  the  creditors.  Gumbie  v.  Andrus,  13 
South.  633,  46  La.  Ann.  1081;  McGraw  v. 
Andrus,  13  South.  630,  45  La.  Ann.  1073; 
Andrus  v.  Creditors,  13  South.  635,  45  La. 
Ann.  1067;  Anderson  v.  Duson,  35  La.  Ann. 
915;  Hayden  v.  Yale.  12  South.  633,  46  La. 
Ann.  362. 

The  evidence  shows  that  the  debtor  has 
violated  his  contract  of  respite,  and  Ipso 
facto  committed  an  act  of  Insolvency,  and, 
as  such  insolvent,  he  no  longer  has  the  right 
to  administer  his  property,  and  it  must  pass 
to  his  creditors.  In  addition  he  has  ab- 
sconded, and  abandoned  his  property.  The 
plaintiffs  contend,  unda:  these  circumstances 
they  are  unable  to  force  the  debtor  Into  in- 
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oolvency.  The  fraudulent  acts  themaelves 
Ipso  facto  forced  him  Into  insolvency,  and  It 
is  only  reguisite  for  the  court  to  appoint  a 
syndic  to  administer  the  property.  Rev.  St. 
S  1810.  The  court  has  po-wer  to  issue  all 
conservatory  writs  to  protect  the  estate. 
State  V.  Judge,  42  La.  Ann.  71,  7  South.  69. 
The  amounts  due  for  clerk  hire  are  estab- 
lished, and  they  should  be  paid  as  general 
privilege  debts. 

Complaint  is  made  by  plaintiffs  of  costs 
paid  by  the  sheriff,  and  the  illegal  disposi- 
tion of  a  12-months  bond  by  seizure  and 
sale.  These  matters  can  be  adjusted  In  the 
settlement  of  the  insolvent's  estate.  The 
facts  before  us  are  not  sufficient  to  Trarrant 
a  decree  respecting  them. 

The  injunction  restraining  the  execution  of 
the  Judgment  of  Ghaffe,  Powell  &  West 
against  the  property  of  JefTerles  has  served 
its  purpose,  and  there  is  no  reason  for  a 
formal  decree  In  reference  thereto.  The  pro- 
ceeds of  the  sale  of  the  property  not  legally 
disposed  of  will  be  turned  into  the  insolvent's 
estate.  We  see  no  reason  why  we  should 
disturb  the  Judgment  of  Ch&fle,  Powell  & 
West  against  Jefferies.  We  will  only  cor- 
rect it  so  far  as  it  affects  the  rights  of  the 
creditors  of  the  insolvent  in  the  seizure  made 
of  his  property  surrendered  on  his  schedule. 
It  is  therefore  ordered,  adjudged,  and  de- 
creed that  the  Judgment  appealed  from  be 
annulled,  avoided,  and  reversed,  and  the 
seizure  made  under  the  Judgment  of  Chaffe, 
Powell  &  West  be  set  aside,  and  the  prop- 
erty restored  to  the  estate  of  the  Insolvent 
debtor.  It  Is  further  ordered  that  this  case 
be  remanded,  and  proceedings  therein  con- 
tinue as  If  the  cession  had  been  offered  in 
the  first  instance  by  the  defendant  Jefferies. 
It  is  further  ordered  that  payments  be  made 
and  proceedings  conducted  as  herein  stated, 
the  iusolyeiif  8  estate  to  pay  all  costa 


(48  La.  Ann.  651) 

TRAIN  et  aL  v.  CRONAN  et  aL     (No.  11,. 

882.)* 
(Supreme  CSonrt  of  Louisiana.    March  26, 1894.) 

TlTLI  BT  FBBSCRtFTIOK  —  CLAIM    DKDBB  DBFSOT- 

ivB  Instbuhent. 

1.  l%e  rule  is  that,  when  the  opinion  of  the 
possessor  who  holds  an  object  under  a  title  of 
sale  has  a  Just  gronnd,  though  in  fact  there 
la  no  sale,  the  opinion  is  equal  to  title. 

2.  A  title  defective  in  f omi  cannot  be  the 
basis  of  prescription.  By  this  is  meant  a  title 
on  the  face  of  which  some  defect  appears,  and 
not  one  that  may  be  found  defective  by  circum- 
stances, or  evidence  dehors  the  instrument. 

(Syllahua  by  the  Court) 

Appeal  from  clvU  district  court,  parish  of 
Orleans;  Nicholas  H.  Rightor,  Judge. 

Action  by  Mrs.  Johanna  Train  and  Mrs. 
Nestor  Faivre  against  Mrs.  Catherine  CSronan 
and  otheirs.  Judgment  for  defendants,  and 
plaintiffs  appeal.    Affirmed. 

*  Rehearing  refused  May  14,  1894. 


P.  M.   Milner,  for  appellants.    Heniy  P. 
Dart,  for  appellees. 

WATKINS,  J.  This  is  a  petitory  action. 
Instituted  by  the  widow  and  surviving  heir  of 
George  W.  Train,  deceased,  for  the  recovery 
of  two  lots  of  ground  situated  in  the  sixth 
district  of  the  city  of  New  Orleans,  charging 
an  Illegal  and  simulated  sale  thereof  in  Au- 
gust, 1S75,  under  a  certain  void  and  illegal 
Judgment  and  sale,  through  the  instrumen- 
tality of  which  they  were  dispossessed  in  the 
year  1878.  The  statement  of  plaintiffs'  case, 
as  it  appears  in  their  counsel's  brief,  is  as 
follows,  viz.:  "The  petition  avers  that  plain- 
tiffs, Mrs.  Johanna  Train  and  Mrs.  Nestor 
Palvre,  the  former  the  vrtdow  of  George  W. 
Train,  and  the  latter  the  only  surviving  child 
of  said  Train,  are  the  owners  of  the  property 
described  therein;  that  George  W.  Train  died 
the  19tb  of  March,  1871;  that  at  the  time  of 
his  decease  he  was  the  lawful  owner  and  pos- 
sessor of  the  property  aforesaid,  which  plain- 
tiffs have  Inherited;  that  said  property  was 
acquired  by  said  Train  by  authentic  act  of 
purchase  12th  June,  1866;  that  the  plaintiffs 
have  been  illegally  dispossessed  of  same  by 
virtue  of  an  alleged  Judgment,  execution,  and 
sale  in  suit  No.  1,625  of  the  sixth  district 
court,  entitled  'Garrish  v  Geo.  W.  Train;* 
tliat  In  said  suit,  pending  an  appeal  to  the 
supreme  court,  Geo.  W.  Train,  departed  this 
life;  that  nevertheless  a  Judgment  eo  nomine 
against  defendant  was  rendered,  without 
maMng  his  heirs  parties;  that  his  legal  rep- 
resentatives were  never  made  parties  in  the 
lower  court;  that  the  return  on  a  fl.  fa.  to 
make  damages  shows  that  defendant,  Geo. 
W.  Train,  was  dead;  that  nevertheless  the 
property  was  sold  August  14,  1875;  that  pe- 
titioners remained  in  possession  until  some 
time  In  1878;  that  these  proceedings.  Judg- 
ment, execution,  and  sale  are  absolute  nulli* 
ties.  Petitioners  aver  that  defendants  Mrs. 
CIronan  and  hu.sband,  are  in  possession  of 
said  property.  They  charge  simulation  and 
bad  faith  in  the  successive  conveyances,  and 
pray  for  Judgment  decreeing  the  aforesaid 
Judgment,  execution,  and  sale  and  sheriff's 
deed  absolute  nullities,  and  the  conveyances 
imder  which  defendants  claim  null  and  void. 
They  pray  that  they  do  recover  the  property 
and  the  revmues  of  which  they  have  been 
illegally  deprived."  The  defendants  tendered 
various  technical  pleas,  such  as  misjoinder  of 
defendants,  res  adjudicata,  estoppel,  no  cause 
of  action,  and  the  prescription  of  10  years; 
all  of  which  were  overruled,  except  the  last, 
and  judgment  rendered  in  favor  of  the  de- 
fendant Cronan.  It  is  from  this  judgment 
the  plaintiffs  have  appealed.  In  this  court 
the  defendant  and  appellee  filed  an  answer  to 
the  appeal,  and  requests  an  affirmance  of  the 
same;  and,  in  the  alternative  that  this  court 
should  not  favorably  consider  her  plea  of  pre- 
scription, she  prays  that  her  other  demands 
and  exceptions  be  sustained,  and  that  tbere> 
upon  judgment  be  affirmed.   To  this  answer 
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tbe  appellants  object  and  protest  on  the 
ground  that  it  seeks  an  amendment  of  tbe 
Judgment,  and  that  it  comes  too  late,  same 
not  being  notified  to  them.  The  order  of 
appeal  made  this  ease  returnable  on  tbe  first 
Monday  in  November,  1893,  but  it  was  not 
fixed  for  trial  until  the  3d  of  January,  1894, 
at  which  time  it  was  not  reached,  and  was 
therefore  continued.  It  was  again  set  down 
for  trial  on  the  14th  of  March,  1894,  when  it 
was  argued  and  submitted.  Consequently  the 
appellee's  answer  was  in  ample  time,  having 
been  filed  on  the  29tb  of  December,  1893. 
Appellants  were  not  entitled  to  any  notice 
of  the  filing  of  tbe  appellee's  answer,  and  a 
simple  inspection  of  the  record  would  have 
famished  them  ail  the  information  that  was 
necessary.  Appellee's  brief  was  filed  in  this 
court  on  the  date  the  cause  was  first  fixed  for 
triaL     The  objection  is  untenable. 

Taking  up  the  defendant's  plea  of  10  years' 
prescription,  on  which  the  lower  judge  found- 
ed his  Judgment,  we  find  the  facts  to  I>e  as 
follows,  viz.:  Mrs.  Catherine  Cronan,  de- 
fendant, acquired  tbe  property  in  dispute  on 
tbe  30th  day  of  April,  1892,  by  purchase  from 
Charles  L.  Worth  and  Ernestine  Piper,  by  a 
notarial  act  of  sale  in  due  form,  which  con- 
tains tbe  recital  that  Mrs.  Piper  acquired  ti- 
tie  by  purchase  from  Henry  L.  Davis,  by  no- 
tarial act,  under  date  July  IS,  1878,  duly 
registered  in  tbe  book  of  Conveyances.  Ref- 
erence to  the  act  of  that  date  shows  that 
Henry  Ii.  Davis  sold  same  property  to  Mrs. 
Piper  for  a  valuable  consideration,  and  with  - 
full  warranty,  tbe  act  reciting  that  tbe  prop- 
erty conveyed  was  the  same  that  tbe  vendor 
acquired  by  purcluise  at  sheriff's  sale  made 
In  tbe  suit  of  Joseph  Oarrish  v.  O.  W.  Train, 
No.  1,625  on  tbe  docket  of  tbe  sixth  district 
court  of  the  parish  of  Orleans,  on  tbe  14th  of 
August,  187S;  the  sberifT's  deed  bearing  date 
FelHTuary  8,  1878,  and  likewise  duly  record- 
ed. Tbe  proces  verbal  of  the  sheriff's  sale 
was  not  put  in  evidence,  but  a  conveyance 
certificate  was  introduced,  and  it  shows  the 
fttct  of  the  sheriff's  adjudication  as  recited  in 
Davis'  deed,  and  gives  full  particulars  of  date 
and  description.  Tbe  defendant  states  as  a 
witness  that  she  purchased  the  property  as 
stated  In  her  titie,  and  paid  the  purchase 
price;  that  before  purchasing  she  had  a  law- 
yer to  examine  tbe  tities  to  the  prop^ty, 
and  be  pronoimced  them  gooA,  and  on  the 
faith  of  bis  report  she  made  the  purchase; 
that  soon  after  her  purchase  she  went  into 
actual  possession  of  the  property,  and  com- 
menced tbe  erection  of  a  house,  when  this 
suit  was  brought;  that  at  the  time  of  the 
purchase  she  was  not  aware  that  there  was 
any  complaint  about  tbe  tities  to  the  proper- 
ty. The  defendant's  titie  Is  traced  back  to 
the  sheriff's  sale  made  under  executory  pro- 
ceedings In  1878,  under  which  G.  W.  Train 
was  divested  of  possession  and  Henry  F. 
Davis,  adjudicatee,  was  placed  in  possession 
under  an  ord^  of  court,  and  in  wlilch  the 
plaintiffs  evidentiy  acquiesced.  Referring  to 
v.I5so.no.ia— 24 


the  record  of  tbe  suit  of  Joseph  Garrlsb  y.  Q. 
W.  Train  in  this  court,  which  is  brought  up 
in  tbe  original,  we  find  that  the  order  of  seiz- 
ure and  sale  bears  date  October  18, 1870,  and 
was  predicated  upon  an  act  of  special  mort- 
gage of  date  April  20,  1867,  Just  one  year 
subsequent  to  his  purchase  of  the  property 
from  Pliny  Earl  Davis,  the  titie  on  wliich  the 
present  suit  is  founded.  The  defendant  ap- 
pealed suspensively  fi:om  tbe  order,  and  tbe 
appeal  was  presented  and  decided  on  an  as- 
signment of  errors,  and  tbe  decree  of  this 
court  confirmed  the  order,  and  awarded  ID 
per  cent,  damages.  We  find  nothing  in  tbe 
record  to  show  that  the  defendant  was  dead 
at  the  time  judgment  was  rendered,  on  the 
20th  of  April,  1874,  and  the  extracts  in  evi- 
dence from  the  sixth  district  court  show  that 
the  purchaser  was  put  in  possession  of  the 
property  in  pursuance  of  an  order  of  court 
We  think  there  can  be  no  question  of  the 
defendant's  titie  being  perfected  by  the  pre- 
scription of  10  years  under  a  titie  translative 
of  property,  under  the  principles  announced 
by  this  court  in  Pattison  v.  Maloney,  38  La. 
Ann.  886.    Judgment  affirmed. 


(46  loi.  Ann.  itU) 
AMERICAN  HOMESTEAD  CO.  v.  LINt- 
OAN.    (No.  11,192.)  • 
(Supreme   Court   of   Louisiana.     December  4, 

1893.) 
Bdildino  akd  Loan  Association — Vortoaob  bt 
Me-mbbr— Vauditt— UsuRT  —Joinder  of  Isscb 
— Effect. 

1.  In  tile  absence  of  fraud  or  demonstra- 
ble error,  a  party  recognizing  tbe  existence  of  a 
corporation  by  subscnbing  for  its  stock  can- 
not defend  an  action  on  his  subscription  by  im- 
peaching the  existence  and  capacity  of  the  cor- 
poration. 

2.  The  defendant,  having  taken  a  loan  as  a 
stockholder,  cannot  sustain  the  plea  of  the 
want  of  capacity  of  plaintiff  to  sne  for  the  re- 
covery of  the  amount  loaned. 

3.  After  issue  joined,  tbe  filing  of  an  excep- 
tion of  no  cause  of  action  will  not  be  heard  to 
defeat  the  admission  of  the  answer. 

4.  The  exception  must  be  decided  with  ref- 
erence to  the  issues  at  the  time  it  was  filed. 

5.  T^e  answer  and  ithe  testimony  that 
had  been  admitted  without  objection  at  the 
time  the  exception  was  filed  showed  an  issue 
of  indebtedness,  and  precluded  the  possibility  of 
returning  to  the  allegations,  alone,  of  the  peti- 
tion, to  determine  whether  they  were  sufficient 
to  maintain  the  suit. 

On  the  Merits. 

6.  The  defendant  has  a  right  to  the  amount 
paid  by  her  to  the  association,  and  to  her  annual 
dividends  to  the  date  of  default,  and  they  are 
credited  on  her  indebtedness.  The  attempt  to 
forfeit  these  amounts  fails. 

7.  The  association  provided  that  every  mem- 
ber should  pay  weekly  installments  on  each  of 
his  shares;  that,  as  often  as  the  funds  of  the 
association  should  warrant  it,  the  same  sliould 
be  put  up  to  competition  among  the  members, 
and  the  member  offering  the  highest  premium 
should  be  entitied  to  them,  and  should  secure 
the  payment  by  satisfactory  security,  and  pledge 
of  shares,  and  should  pay,  from  the  time  of  pur- 
chase, interest  at  the  rate  of  6  per  cent  per 

'  Rehearing  refused  May  30,  1884k 
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annum  on  the  loan  and  premiums  capitalized, 
as  a  redemption  fee;  that,  wlienever  any  stock 
whicli  had  been  pledged  should  become  equal  in 
Yalue  to  the  indebtedness  for  which  the  same 
was  pledged,  the  stock  should  cancel  the  indebt- 
edness, and  it  (the  indebtedness)  should  be  con- 
sidered satisfied,  and  be  discharged.  The  de- 
fendant purchased  shares  according  to  the  arti- 
cles of  the  association,  received  the  amount  of 
these  shares,  deducting  the  premium  or  dis- 
count, and  gave  security  to  secure  both  the 
loan  and  the  discount  Held,  that  the  note 
and  mortgage  given  as  security  are  valid,  and 
the  sums  secured  are  not  usurious. 
(Syllabus  by  the  Courts 

Appeal  from  civil  district  court,  parish  of 
Orleans;  Frederick  D.  King,  Judge. 

Action  by  the  American  Homestead  Com- 
pany against  Mrs.  Mary  EUen  Linigan. 
Judgment  for  plaintiff  for  part  of  its  claim, 
and  it  appeals.    Affirmed. 

B.  D.  Le  Breton  and  Henry  cailapella,  toe 
appellant    Dlnkelsjplel  &  Hart,  for  appellee. 

BREAUX,  J.  In  June,  1883,  the  American 
Homestead  Company  was  organized.  The 
charter  sets  forth  that  the  association  shall 
have  authority  to  loan  money  on  security, 
and  to  sue  and  be  sued;  that  the  shares  shaU 
be  paid  in  voekly  Installments.  It  wa's 
agreed  that  each  stockholder  not  In  arrears 
should  be  entitled  to  receive  a  loan  of  $200 
for  each  share  of  stock  held  by  blm,  less 
premiums,  when  the  funds  In  the  treasury 
Justified.  The  Interest  on  the  loan  was  fixed 
at  the  rate  of  6  per  cent  per  annum,  in  weekly 
installments.  Fines  were  provided  for  non- 
payment, and  forfeiture  of  stock.  The  stock 
pledged,  whenever  it  should  become  equal  in 
value  to  the  Indebtedness  for  which  pledged, 
should  be  canceled.  It  was  stipulated,  un- 
der the  terms  of  the  charter,  to  divide  an- 
nually the  net  earned  profits,  pro  rata,  among 
the  shares  of  stock  not  In  default  By  act 
dated  December  26,  1887,  plaintiff  made  a 
loan  to  the  defendant  stockholder  of  $6,200, 
Including  therein  the  premium  bid  for  the 
loan,  for  which  she  signed  her  note,  author- 
ized by  her  husband,  to  the  order  of  plaintiff, 
on  Its  f^ce  payable  six  years  after  date,  sub- 
ject to  the  terms  and  conditions  of  the  as- 
sociation; bearing  6  per  cent,  per  annum 
from  date,  and  secured,  as  to  its  payment, 
by  a  special  mortgage  and  vendor's  lien. 
This  sale  was  preceded  about  six  months  pre- 
vious by  a  sale  from  the  defendant  to  the 
plaintiff  for  the  sum  of  $3,744.  The  proper- 
ty being  incumbered  with  mortgages  accounts 
for  the  delay  which  elapsed  between  the  two 
sales.  The  object  of  these  two  sales  was  to 
secure  a  loan,  and  the  difference  in  price  be- 
tween the  sales  by  the  defendant  to  the 
plaintiff,  and  by  the  plaintiff  of  the  same 
property  to  the  defendant,  was  the  amount 
of  the  premium  or  bonus  for  the  loan.  The 
conditions  were,  if  the  maker  of  the  note  (the 
defendant)  paid  the  interest  on  the  note 
weekly,  and  the  installments  on  her  stock 
punctually,  the  amount  was  to  remain  sub- 
ject to  a  settlement  and  payment  at  th6  ter- 


mination of  the  affairs  of  the  assodatlon,  but 
in  case  the  purchaser  failed  to  pay  as  agreed 
the  note  became  due.  The  plaintiff  sues  to 
recover  the  note  and  Interest,  also  taxes,  In- 
surance premiums  paid  for  her  on  the  prop- 
erty mortgaged,  attorney's  fee,  and  costs, 
and  claims  a  mortgage  and  vendor's  lien  on 
the  property  conveyed  by  It  to  the  defendant 
The  defendant  has  not  paid  interest  and  oth- 
er charges,  as  alleged.  The  defendant  in- 
terposed an  exceptlMi,  and  therein  alleged 
that  the  plaintiff  is  not  a  legal  corporation, 
and  that  It  is  absolutely  without  capacity  to 
prosecute  this  suit  in  Its  corporate  name. 
The  defendant  also  excepted  on  the  grotmd, 
"If  the  plaintiff  can  sue  at  all,  that  the  suit 
was  not  authorized  by  a  resolution  of  the 
board  of  directors."  These  exertions  were 
overruled.  In  her  answer  the  defendant  de- 
nies plaintiff's  allegations;  says  that  plain- 
tiff had  no  right  to  forfeit  her  stock,  and 
that  the  value  should  be  credited  to  the  note 
upon  which  suit  Is  brought;  that  she  was 
charged  Interest  on  the  amount  of  the  note  of 
$5,200,  when  she  should  have  been  charged 
with  Interest  only  on  the  actual  amount  re- 
ceived by  her,  and  that  the  Interest  actually 
charged  should  be  credited  to  the  amount  ac- 
tually due  by  her.  She  charges  usiuy.  She 
admits  the  payment  of  the  taxes  and  Insur- 
ance by  plaintiff,  as  alleged,  and  her  UalMllty 
therefor.  She  prays  that  plaintiff's  demand 
be  rejected,  with  costs;  if  any  Judgment  be 
rendered  against  her,  that  It  should  be  for 
the  amounb  received  by  her  on  December 
26,  1887,  with  6  per  cent  Interest  on  that 
amount  only,  and  that  she  should  be  cred- 
ited with  interest  Illegally  paid,  with  the  val- 
ue of  the  stock  pledged,  and  that  the  6  per 
cent  attorney's  fees  be  limited  to  the  amount 
actually  due.  After  the  answer  had  been 
filed,  and  part  of  the  evidence  heard,  the  de- 
fendant interposed  the  exception  of  no  cause 
of  action.  The  district  court  pronounced 
Judgment  In  favor  of  the  plaintiff  for  the  sum 
of  $3,744,  with  6  per  cent  Interest  from  Au- 
gust 26, 1887,  subject  to  a  credit  of  $1,571.96, 
the  amount  the  court  decided  due  to  her  by 
the  plaintiff  on  26  shares  of  her  capital  stock 
on  March  29,  1892,  and  subject  to  a  secured 
credit  of  $148  interest  paid  on  the  $3,744,  part 
of  which  the  court  held  extinguished  the 
interest  due  on  the  last-mentioned  amount  on 
February  12,  1888,  and  the  remainder  was 
credited  and  applied  as  partial  payments  on 
the  interest  due  on  this  date.  Interest  and 
taxes  paid  were  allowed,  and  6  per  cent  at- 
torney's fee  on  the  $3,744,  with  conventional 
mortgage  and  lien  on  the  property  ordered  to 
be  sold.  From  this  Judgment  the  plaintiff 
appeals. 

UlegaUty  of  the  Corporation,  and  the  Want 

of  Authority  to  Sue  in  the  Name  of  the 

American  Homestead  Company. 

This  company  was  organized  under  section 
683  of  the  Revised  Statutes  of  1870,  In  which 
there  is  no  reference  specially  made  to  build- 


Digitized  by 


Google 


La.) 


AMERICAN  HOMESTEAD  CO.  «.  LINIGAN. 


871 


Ing  associations.  The  defendant  alleges  and 
argues  that  it  was  not  the  object,  In  adopting 
the  statute,  to  authorize  the  forming  of  such 
companies.  Her  counsel  correctly  concedes 
that  if  she  has  been  benefited  she  cannot 
plead  the  want  of  capacity  in  plaintiff  to 
make  the  loan  and  contract,  as  was  entored 
Into  in  this  case.  They  argue,  however,  that 
the  act  of  Incorporation  being  an  absolute 
nullity,  because  unauthorized  by  law,  the  per- 
Bons  thus  organized  bare  a  right  to  sue  only 
In  their  individual  names  for  whatever  might 
be  due,  and  not  as  a  corporate  body.  We 
are  referred  to  article  446  of  the  Revised 
Civil  Code  as  the  only  article  under  which 
plaintiff  can  proceed.  The  defendant.  In  her 
dealings  with  plaintiff,  does  not  charge  fraud 
or  error.  She  treated  with  it,  in  all  respects, 
as  being  a  legal  cori)oration.  She  became 
one  of  its  stockholders,  and  sought  thereby 
the  benefit  It  offered  to  incorporators.  Her 
taxes  were  paid  by  It,  premiums  of  Insurance, 
and  an  amount  borrowed,  and  she  fully  rec- 
ognized the  legal  existence  of  the  corpora- 
tion. She  participated  in  the  annual  divi- 
dends. She  cannot  be  heard  to  Impeach  the 
existence  and  capacity  of  the  corporation  of 
which  she  was  a  member.  The  Illegality  on 
which  the  appellee  relies  might,  perhaps, 
have  been  sufflcient  cause  for  defense  on  the 
part  of  third  persons  injuriously  affected  by 
such  transactions;  but  she  is  estopped  from 
denying  the  existence  of  a  corporation  from 
which  she,  as  a  stockholder,  and  on  account 
of  her  shares,  has  received  benefits.  The 
subscriber  is  under  obligation  to  perform  the 
promise  distinctly  made,  and  pay  all  that  is 
legally  exigible.  Having  voluntarily  acted  as 
a  corporator,  and  exercised  privileges  which 
belong  to  that  capacity,  there  is  reason  es- 
topping her  from  denying  the  validity  of  the 
charter.  The  question  was  decided  In  Casey 
V.  Gam,  94  U.  S.  680.  The  court  said: 
"Where  a  shareholder  of  a  corporation  Is 
called  upon  to  respond  to  a  liability  as  such, 
and  where  a  party  has  contracted  with  a 
corporation,  and  is  sued  upon  the  contract, 
neither  Is  permitted  to  deny  the  existence, 
or  the  legal  validity,  of  such  corporation.  To 
hold  otherwise  would  be  contrary  to  the 
plainest  principles  of  reason  and  of  good 
faith,  and  Involve  a  mockery  of  Justice.  Par- 
ties must  take  the  consequences  of  the  po- 
sition they  assume.  They  are  estopped  to 
deny  the  reality  of  the  state  of  things  which 
they  had  made  appear  to  exist,  and  upon 
which  others  have  been  led  to  rely.  Sound 
ethics  require  that  the  apparent,  in  its  effects 
and  consequences,  should  be  a,s  if  It  were 
real,  and  the  law  properly  so  regards  It" 
In  Eaton  v.  Asplnwall,  19  N.  Y.  119:  "A 
defect  In  the  proceedings  to  organize  a  cor- 
poration Is  no  defense  to  a  stockholder  sued 
to  enforce  bis  personal  liability,  who  has  par- 
ticipated In  the  acts  of  user  as  a  corporation 
de  facto,  and  appeared  as  a  shareholder  upon 
the  books  when  the  debt  for  which  he  is 
sued  was  contracted."    See,  also.  Rice,  Ev. 


(Ist  Ed.)  p.  891.  In  Instance  Oo.  v.  Hunt, 
11  La.  Ann.  623,  a  similar  principle  was  laid 
down,  and  the  court  sustained  a  suit  for  the 
restitution  of  money  paid  to  the  defendant, 
who  denied  the  existence  of  the  company. 
In  Hotel  Co.  v.  West,  IS  La.  Ann.  545,  the 
stockholder  was  not  permitted  to  set  up,  by 
way  of  defense,  any  Illegality  In  the  charter, 
or  any  Informality  In  the  organization.  It 
is  true  that  the  case  of  Bank  v.  Converse, 
29  La.  Ann.  370,  is  not  absolutely  in  line 
with  these  and  other  state  and  United  State? 
decisions  upon  the  subject  Article  446  of 
the  Civil  Code  is  given.  In  this  case,  the  effect 
of  a  prohibitory  law.  The  authority  to  stand 
in  Judgment  Is  one  of  the  rights  to  which 
the  defendant  consented  In  becoming  a  stock- 
holder. She  is  as  much  precluded  from  de- 
nying these  rights  as  she  is  from  denying 
the  validity  of  the  charter.  The  clause  of 
the  act  of  incorporation  granting  the  au- 
thority Is  not  In  contravention  of  laws  made 
for  the  preservation  of  public  order  or  good 
morals.  It  Is  not  of  such  a  prohibitory  char- 
acter as  that  it  may  not  be  waived,  and  bind 
the  parly  waiving.  The  principle  that  "cor- 
porations unauthorized  by  law,  or  by  an  act 
of  the  legislature,  enjoy  no  pabllc  character, 
and  cannot  appear  In  a  court  of  Justice," 
is  binding  and  must  be  given  full  effect  as 
against  third  i)er8ons,  as  expressed  In  the 
Converse  Decision,  29  La.  Ann.  370.  But 
this  requirement  ceases  when  parties  choose 
to  80  contract  as  to  absolutely  bind  them- 
selves, and  receive  actual  benefits,  from 
which  they  cannot  be  released  without  its 
being  contrary  "to  the  plainest  principles  of 
reason  and  good  faith."  In  the  cited  case  a 
secretary  and  the  sureties  on  his  bond  were 
sued.  The  relations  of  a  stockholder  are 
nearer  to  the  company,  In  so  far  as  relates 
to  the  responsibility  for  the  charter,  and 
other  acts  of  organization.  In  this  may  be 
found  sufllcient  difference  In  the  two  cases 
to  maintain  the  former  in  its  entirety.  Be 
this  as  It  may,  the  difference  of  our  views 
from  those  expressed  in  the  Converse  Case 
is  not  In  any  event  great  In  so  far  as  re- 
lates to  stockholders,  however,  the  authority 
of  that  decision  must  yield  to  the  number 
of  decisions  of  the  state  and  United  States 
courts. 

Authority  of  the  Board  of  Directors  to  Sue. 
The  defendant  fmther  excepts  on  the 
ground  that.  If  the  plaintiff  can  sue,  the  in- 
stitution of  this  suit  was  not  authorized  by  a 
resolution  of  the  board  of  directors.  The 
resolution  adopted  is  plain,  and  directs  the 
company  to  foreclose  the  mortgage  against 
cbe  defendant 

No  Cause  of  Action. 
The  amount  is  alleged  as  being  due  by  the 
wife.  The  note  and  mortgage  were  signed 
by  her,  as  maker  and  mortgagor.  They  are 
due  by  her.  The  petition  substantially  sets 
forth  the  daim.   The  defendant  admitted,  in 
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effect,  that  whatever  amount  migbt  be  due 
was  due  by  bar.  The  exception  filed  after 
the  answer  had  been  filed  could  not  destroy 
the  effect  of  the  joinder  of  issue,  and  of  the 
admission  of  tbe  answer. 

The  Points  Oontrorerted  on  flie  Merita 
The  first  question  for  our  consideration  re- 
lates to  tbe  forfeiture,  vel  non,  of  defend- 
ants' stock.  In  reaching  a  conclusion,  we 
have  written  a  brief  statement  of  the  plan 
and  nature  of  building  associations,  as  we 
ondarstand  tbe  scheme.  They  are  founded 
on  tbe  theory  that  it  is  possible  for  a  given 
number  of  persons  to  pool  their  savings  each 
month  until  the  total  amounts  to  a  sum  suffi- 
cient to  make  it  an  object  to  divide  it  among 
the  contributors;  that,  if  each  monthly  col- 
lection be  invested,  the  revenue,  pro  tanto, 
wUl  be  increased,  and  the  time  within  which 
to  accumulate  the  amount  of  savings  con- 
templated shortened.  Tbe  Idea  being  to  en- 
able persons  to  own  their  homes,  the  money 
la  Invested  primarily  among  those  members 
who  choose  to  take  loans  for  that  purpose. 
The  borrower,  in  paying  interest  on  this 
loan,  pays  a  part  to  himself.  He  increases 
the  savings  that  are  partly  his.  He  thereby 
anticipates  payments,  and  at  once  gets  a 
bouse,  to  be  paid  for  in  a  number  of  years. 
For  the  reason  that  there  are  a  number  of 
applicants  for  tbese  loans;  tbey  are  offered 
to  the  highest  bidder.  The  bid  is  the  dis- 
count,—the  premium;  that  is  the  difference 
between  tbe  par  value  of  the  shares  and  the 
mun  loaned  to  the  borrower.  In  forming 
these  organizations,  there  Is  generally  an 
agreement  that,  if  a  member  borrows,  he 
will  be  entitled  to  receive,  by  way  of  loan  or 
advancem^it,  an  amount  equal  to  tbe  par 
value  of  the  abarea  he  holds,  less  the  pre- 
mium; also,  one  regarding  the  forfeiture  of 
stock,  and  tbe  privilege  of  withdrawing  from 
the  association  without  being  subject  to  a 
forfeiture  of  tbe  money  paid.  This  last  priv- 
ilege, manifestly.  Is  most  valuable,  and  one 
that  tbe  defendant  has.  Regarding  the  for- 
feiture of  the  sum  paid  by  the  defendant,  the 
counsel  for  plaintiff,  in  the  last  brief,  direct 
attention  to  the  fact  that  plaintiff  based  no 
demand  In  the  prayer  of  tbe  x)etItlon  for  the 
stock  Itself,  and  that  It  Is  not  seeking  to  ob- 
tain a  decree  recognizing  the  validity  of  a 
forfeiture,  and  that  the  question  of  forfeiture 
is  not  befpre  tbe  court  The  answer  special- 
ly controverts  plaintiff's  right  to  forfeit  her 
stock,  upon  different,  well-stated  grounds. 
Plaintiff's  allegation  that  the  stock  had  been 
forfeited  provoked  tbe  issue,  although  not 
followed  by  a  prayer  for  a  recognition  of  the 
validity  of  tbe  forfeiture.  The  question  of 
forfeiture  is  now  Inseparable  from  tbe  Is- 
sues, as  presented  for  solution.  Counsel  for 
the  plaintiff.  In  their  brief,  state  that,  sbould 
the  question  of  forfeiture  be  considered  as 
in  the  case,  they  have  no  hesitancy  in  de- 
claring most  positively  that  in  this  particular 
Instance,  in  view  of  the  facts  which  were 


only  developed  during  the  trial  of  the  case, 
tbey  disclaim  any  intention  of  obtaining  the 
enforcement  of  the  forfeiture,  and  aver  that 
defendant  "should  receive  full  credit  for  tb« 
sum  of  $1,571.00,  which  Is  the  aggregate  of 
all  paid  Installments  and  declared  dividends." 
Questions  of  plaintiff's  waiver  of  the  for- 
feiture after  attempt  had  been  made  to  for- 
feit the  stock;  of  the  impossibility  of  enter- 
ing forfeiture  of  stock,  as  attempted,  it  be- 
ing stock  deposited  in  pledge;  of  deficiency 
of  rules  in  matter  of  the  enforcement  of  for- 
feitures,—are  disposed  of  by  the  admission 
of  plaintiff,  as  made  through  counsel,  as 
above  stated;  and  the  consent  to  give  credit 
for  installments  and  dividends  declared  la 
binding  upon  it 

The  Usory  Alleged. 

The  fact  that  a  member  of  a  building  as- 
sociation. In  taking  a  loan  for  the  amount  of 
bis  stock,  ag^rees  to  pay  a  premium,  does  not 
render  the  contract  usurious.  Tbe  transac- 
tion is  a  loan  not  entirely  free  from  a  part- 
nership  venture.  The  papers,  on  their  face, 
show  a  loan  of  a  specific  amount.  The  par 
value  was  advanced  to  tbe  stockholder,  less 
the  premium.  There  is,  however,  an  appear- 
ance of  partnership  In  the  transaction.  In 
that  the  funds  are  Invested  in  a  joint  enter- 
prise of  members,  who  will,  after  deducting 
all  expenses,  share  the  net  earnings  of  the 
society.  We  have  Endllch  (page  335)  as  au- 
thority for  the  statement  that  In  England 
the  later  cases  admit  no  question  as  to  the 
nature  of  the  transaction,  but  take  It  for 
granted  that  it  is  a  partnership  transaction, 
and  proceed  upon  this  as  a  legal  postulate^— 
that,  as  a  bona  fide  partnership,  It  Is  not 
usurious;  that  it  Is  a  dealing  with  the  part- 
nership funds  In  which  a  member  has  an  in- 
terest in  common  with  his  fellow  members; 
that  the  said  defendant  was  interested  In  tbe 
funds  when  the  money  was  advanced  to  ber, 
and  when  It  was  repaid.  The  decisions  oC 
the  courts  of  this  country  are  not  uniform 
upon  the  subject.  In  Massachusetts  and 
New  Hampshire  the  partnership  theory  ob- 
tains. The  transaction  is  not  a  mere  loan. 
The  monthly  payments,  it  was  held  In  tbe 
former  state,  are  for  the  privilege  of  becom- 
ing an  owner  of  a  certain  number  of  shares, 
and  of  eventually  taking  the  dividends  to 
which,  by  the  articles  of  agreement,  he 
would,  upon  the  winding  up  of  the  affairs, 
be  entitled.  All  the  associates  had  the  same 
right  Each  one  would  determine  for  him- 
self what  was  the  value  of  the  prospective 
benefit  to  be  enjoyed,  and  would  make  his 
offer  f<»r  the  money  to  be  loaned,  according 
to  his  estimates  of  tbe  worth  of  the  shares 
which  be  was  allowed  to  take.  Since  the 
borrower  is  to  have  his  full  proportion  of 
the  benefit  of  all  tbe  gain,  he  cannot  assert 
that  the  lendw  has  reserved  to  himself  a 
usurious  rate  of  interest  Merrill  v.  Mcln- 
tire,  13  Gray,  157.  The  transaction  cannot 
be  held  usurious,  because  it  is  a  dealing  be- 
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tween  them,  as  partners.  In  relation  to  part- 
nerslilp  funds.  In  which  they  had  a  common 
Interest  Delano  v.  Wild,  6  Allen,  1.  This 
case  Is  cited  with  approval  In  the  case  of 
Association  v.  Stephens,  26  N.  J.  Eq.  351. 
By  the  court  In  that  case:  "The  association, 
In  this  case  [Delano  t.  Wild],  was  unincor- 
porated; but  the  principle  declared.  If  sound, 
must  goTem  the  rights  of  the  members  of  an 
Incorporated  association."  See,  also.  Asso- 
ciation y.  Martin,  13  N.  J.  Eg.  428;  Associa- 
tipn  T.  Marsh.  29  N.  J.  Law,  225.  In  New 
Hampshire,  in  another  case  of  an  unincorpo- 
rated company,  the  court  followed  the  Mas- 
sachnsetts  decisions.  Shannon  ▼.  Dunn,  43 
N.  H.  194.  In  Georgia,  in  Pattlson  T.  Asso- 
ciation, 63  Ga.  373,  the  doctrine  of  the  court 
la  closely  akin  to  those  cases  before  cited  by 
ua.  In  Indiana,  the  premium  was  said  not 
to  be  Interest  on  money,  but  a  contract  price 
for  the  privilege  of  borrowing.  McLaugh- 
lin ▼.  Association,  62  Ind.  264;  ShaSrey  v. 
Association,  64  Ind.  600.  In  Keeve  v.  Asso- 
ciation, 56  Ark.  335,  19  S.  W.  917,  the  syUa- 
bus  reads:  "In  a  loan  made  by  a  building 
association  to  a  sliareholder,  in  the  nsual 
form,  there  can  be  no  usury,  because  the  rate 
of  interest  payable  by  him  is  contingent  on 
the  length  of  time  required  to  pay  out  his 
share."  In  C!onnectlcut,  Iowa,  Ohio,  and 
Pennsylvania  the  courts  entertain  a  contrary 
▼lew,  and  hold  that  the  conditions  of  such 
loans  can  be  enforced  only  when  authorized 
by  statutes. 

The  society,  in  this  case,  having  been  en- 
gaged prior  to  the  adoption  of  the  statute 
authorizing  such  association,  viz.  prior  to 
the  adoption  of  Act  116  of  1888,  it  remains 
tor  OB  to  consider  the  status  of  an  unincorpo- 
rated association.  They  are  said,  in  certain 
Jurisdictions,  to  be  partnerships  only,  and 
that  their  acts  are  to  be  Judged  by  the  law 
applying  to  persons.  "In  applying  this  law 
the  courts  wiU  allow  themselves  to  be  guid- 
ed by  the  rules  which  were  adopted  by  the 
members  in  forming  the  association,  of  whose 
binding  efficacy,  they,  in  Joining  it,  have 
either  formally  recognized  and  Bubscril>ed  to, 
or  precluded  themselves  from  denjing,  by 
their  participation  in  the  society's  business 
and  profits  under  these  rules.  They  are 
analogous  to  artides  of  copartnership  en- 
tered into  between  the  difFerent  members; 
au:l  the  reciprocal  rights  and  duties  arising 
imder  them,  so  far  as  they  are  countenanced 
by  law,  are  protected  and  enforced  by  the 
courts,  as  in  the  case  of  voluntary  benevo- 
lent associations,  to  which  they  bear  a  close 
resemblance."  End.  Bldg.  Ass'ns,  i  517.  If 
the  conclusion  be  reached  that  the  contract 
was  not  BO  essentially  that  of  partnership 
as  to  relieve  it  from  the  taint  of  usury,  the 
rules,  principles,  and  policy  of  the  law  must 
be  applied,  in  determining  the  legality  of  any 
article,  and  not  special  statutes,  for  there 
wore  none,  at  the  time,  regulating  building 
associations.  The  provision  of  the  law  re- 
lative to  notes  being  that  the  owner  of  any 


promissory  note  shall  have  the  right  to  col- 
lect the  whole  amount,  notwithstanding  It 
may  Include  a  greater  rate  of  interest  than 
8  per  cent  per  annum,  its  principle  is  not 
only  not  violated,  but  complied  with,  In  capi- 
talizing the  premium  with  the  amount  of  the 
loan.  In  recognizing  the  effect  of  that  arti- 
cle of  the  Civil  Code  upon  the  contract,  there 
is  nothing  of  harshness,  for  the  demand  of 
the  premium  Is  not  extravagant,— In  view, 
especially,  of  the  delays  that  have  elapsed. 
There  was  no  oppression,  or  advantage  taken 
of  necessities.  When  the  suit  was  institut- 
ed, more  than  four  years  had  elapsed  from 
the  date  of  the  loan.  There  was,  from  the 
first,  an  element  of  uncertainty  In  the  con- 
tract, excluding  questions  of  an  exclusive  loan 
and  usury.  "When  the  promise  to  pay  a  sum 
of  money  above  legal  Interest  depends  up<m  a 
contingency,  and  not  upon  the  happening  of 
a  certain  event  the  loan  is  not  usurious." 
Spain  V.  Hamilton's  Adm'r,  1  Wall.  604; 
Tyler,  Usury,  p.  98;  Lloyd  v.  Scott,  4  Pet 
205.  In  the  case  of  the  Succession  of  Latch- 
ford,  42  La.  Ann.  539,  7  South.  628.  we  main- 
tained the  validity  of  the  premium.  As  in 
the  case  at  bar,  there  was  consideration  oth- 
er than  the  mere  loan  of  money. 

Entertaining  these  views,  it  follows  that 
interest  Is  due  on  the  note  declared  upon, 
from  its  date.  The  prohibition  of  the  stat- 
nte  of  1860  relates  only  to  interest  after  mar 
tnrity.  Interest  Is  due  at  the  rate  of  8  per 
cent  on  the  amounts  of  premiums  of  insur- 
ance and  taxes  paid.  This  rate  of  interest 
Is  especially  provided  for  In  the  by-laws  of 
the  plaintiff  association. 

It  is  therefore  ordered  and  decreed  that 
the  Judgment  appealed  from  be  amended 
and  increased,  and  that  plaintiff  have  Judg- 
ment against  defendant  for  the  sum  of  ^,- 
200,  with  6  per  cent  intarest  thereon  from 
the  26th  day  of  August  1887,  until  paid,  sub- 
ject to  a  credit  of  $1,571.96  from  March  29, 
1892,  and  subject  to  a  further  credit  of  $144; 
that  the  interest  on  the  amount  of  taxes 
and  Insurance  of  defendant,  paid  by  plain- 
tiff, shall  be  8  per  cent  per  annum  from  the 
date  of  the  respective  payments,  and  the  fee 
of  attorney  is  5  per  cent  upon  the  principal 
of  the  note  due  by  defendant  As  thus 
amended  the  Judgment  is  affirmed,  at  appel- 
lee's costs. 

i«  Ui.   Ann.   ll£g) 

CITIZENS'   BANK  OP  LOUISIANA  t.  IB- 
VINE.  (No.  11,461.)' 
(Supreme  Court  of  Lonislana.    March  26,  1894.) 

BXNK-StOOK     BubsCRIPTIOS  —  ENrOBCEMRin 

AGAINST  Land    Sbocritt  —  Bights    or    Pob- 

0BA8BR. 

1.  Where  the  owner  of  property  seized  and 
sold  by  the  Citizens'  Bank  in  enforcement  of 
calls  for  contribntion  on  stock  indebtedness  (se- 
cured by  a  stock  mortgage  on  the  land)  is  not 
the  owner  of  the  shares  of  stock,  but  a  third 
possessor,  not  personally  boand,  bis  consent  to 

'  Rehearing  refused. 
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bare  executory  proceedings  directed  against  him- 
self as  actual  possessor  of  tlie  land,  instead  of 
against  Uie  original  subscriber  and  liis  heirs, 
and  liis  becoming  the  adjudicatee  of  the  prop- 
erty, which  was  sold  entirely  for  cash,  did  not 
majce  him  a  stockholder  in  the  banl^,  and  liable 
for  future  contributions.  The  sale  of  the  stock 
under  proceedings  directed  against  himself  was 
that  of  the  property  of  a  third  person  without 
process  of  law,  and  an  absolute  nullity.  The 
ownership  of  the  stock  remained  after  the  ad- 
judication where  it  was  before, — in  the  heirs  of 
the  original  sub8cril)er.  Pepper  v.  Dnnlap,  9 
Rob.  (La.)  283;  Hall  v.  Nevilf  3  La.  Ann.  326. 
2.  In  selling  the  land  entirely  for  cash  on 
the  defaulted  calls  for  contribution  the  bank 
exhausted  its  mortgage  claims  on  the  property 
(there  being  no  loan  mortgage),  and  the  pur- 
chaser, in  paying  the  purchase  price,  held  the 
property  free  from  mortgage. 

(Syllabus  by  the  Court.) 

Appeal  from  district  court,  parLsb  of  West 
Feliciana;  F.  D.  Brame,  Judge. 

Action  by  the  Citizens'  Bank  of  Louisiana 
against  John  F.  Irvine.  Judgment  for  de- 
fendant, and  plaintiff  appeals.     Affirmed. 

Samuel  McC.  Lawrason,  Thomas  J.  Semmes, 
and  Hem7  Denis,  for  appellant  W.  W. 
Leake,  for  appellee. 

NICHOLLS,  C.  J.  On  the  27th  February, 
1838,  Robert  McCausIand  mortgaged  certain 
property  In  the  parish  of  West  Feliciana  to 
secure  200  shares  of  the  capital  stock  of  the 
Citizens'  Bank  of  Louisiana,  to  which  he  had 
subscribed.  He  died  in  1851,  and  his  wife 
in  1853.  McCausIand  had  living  In  1879  two 
children  and  several  grandchildren,  minors. 
At  a  probate  sale  made  in  the  succession  of 
McOausland  In  1852,  C.  B.  Chlnn  purchased 
the  plantation.  The  other  property  (except- 
ing the  Citizens'  Bank  stock)  was  partitioned 
In  kind.  The  defendant,  Irvine,  bought  the 
plantation  at  a  sale  made  in  the  matter  of 
the  succession  of  Chlnn  on  the  19th  Septem- 
ber. 1872.  Mother  McCausIand  nor  his  heirs 
were  called  upon  to  pay  contributions  ui)on 
the  stock  rmtil  1878,  when  the  bank  proceeded 
by  seizure  and  jsale  to  sell  the  shares  of  stock 
(then  reduced  to  186  shares  under  the  opera- 
tion of  the  statute  of  April,  1853)  belonging 
to  McCausIand,  and  the  land  mortgaged  to 
secure  the  same.  McCausland's  heirs  were 
not  cited  nor  notified  In  said  proceedings, 
which  were  directed  against  John  F.  Irvine, 
the  present  defendant,  as  being  at  that  time 
the  actual  possessor  of  the  property.  At 
the  sale  Irvine  became,  on  15th  November, 
1879,  the  purcliaser  for  the  price  of  $835. 
In  the  present  suit  the  bank— alleging  that 
Irvine  became,  on  the  date  mentioned,  the 
owner,  by  purchase  at  the  sheriff's  sale  made 
in  the  matter  of  the  Citizens'  Bank  of  Louisi- 
ana V.  Rol>ert  McCausIand  and  John  F.  Ir- 
vine, of  186  shares  of  mortgage  stock  of  said 
b&Dk,  the  property  of  Robert  McCausIand 
(defendant  in  said  suit),  seized  and  sold  there- 
in; that  the  Citizens'  Bank  had  called  for 
the  following  contributions,  to  wit,  two  dol- 
lars per  share,  payable  on  the  1st  day  of 
December  of  each  of  the  year,s  1881  to  1891, 
inclusive— has  sued  the  defendant,  as  the 


owner  of  said  stock,  for  the  sum  of  $4,400 
and  interest,  as  an  amount  due  by  Irvlue 
for  such  contributions.  Plaintiff  also  prays 
for  the  recognition  of  the  special  mortgage 
securing  the  said  shares  of  stock,  and  for 
the  seizure  and  sale  theieof  to  pay  said  con- 
tributions, reserving  all  its  rights  against 
defendant  on  the  balance  and  sums  which 
will  hereafter  fall  due  on  said  shares  of 
stock. 

Defendant  pleaded  the  general  issue,  and 
specially  denied  that  he  was  a  stockholder, 
or  that  he  ever  assumed  the  liabilities  of  a 
stockholder,  of  the  Citizens'  Bank.  He 
averred  tliat  the  pretended  seizure  and  sale 
of  186  shares  of  mortgage  stock  of  the  bank 
belonging  to  McCausIand,  and  the  adjudi- 
cation to  him  of  said  stock,  was  an  absolute 
nullity,  and  said  pretended  sale  should  be 
annulled  for  the  reason  that  Robert  McCaus- 
Iand and  wife  died  many  years  prior  to  said 
pretended  seizure  and  sale  In  1879,  leaving 
children  and  grandchildren  in  Louisiana  and 
in  Texas,  and  theise  heirs  were  never  made 
parties,  nor  was  any  notice  served  on  them; 
that  the  sheriff  never  saw,  and  never  had 
actual  possession  of,  the  certificates  of  stodc 
belonging  to  McCausIand;  that  possession  of 
said  stock  was  never  given  to  defendant,  nor 
was  he  ever  notified  of  any  trausfer  on  the 
books  of  plaintiff.  He  avers  that  on  the  day 
of  the  sale  (November  15,  1879),  and  prior 
thereto,  It  was  distinctly  agreed  and  under- 
stood between  defendant  and  the  attorneys 
of  the  bank  in  the  suit  of  the  Citizens'  Bank 
of  Louisiana  v.  Robert  McCausIand  and  John 
F.  Irvine  (actual  possessor  of  the  land)  that 
defendant  was  not  to  assume  any  of  the  re- 
sponsibilities of  a  stockholder  of  said  bank, 
and  in  bidding  in  said  stock  he  was  in  error, 
and  deceived  by  the  representations  and  as- 
surances of  the  attorneys  representing  the 
bank. in  said  case.  Defendant  also  pleaded 
the  prescription  of  8,  5,  and  10  years.  Judg- 
ment was  rendered  in  the  district  court  in 
favor  of  the  defendant  Plaintiff  appealed, 
and  specially  pleads  in  this  court  the  pre- 
scription of  3,  5,  and  10  years  to  defendant's 
demand  to  set  aside  the  sale. 

At  the  time  of  the  sale,  in  November,  1879, 
in  the  proceedings  of  the  Citizens'  Bank  ▼. 
Robert  McCausIand  and  John  F.  Irvine,  the 
latter  was  the  owner  of,  and  in  i)ossession  of, 
the  real  estate  which  had  been  mortgaged  by 
McCausIand  to  the  bank,  under  and  through 
the  probate  sales  which  had  been  made,  as 
stated,  first  in  the  succession  of  McCausIand, 
and  later  in  the  succession  of  Chlnn.  The 
stock  had  not  been  sold  at  either  of  these 
sales,  and  quoad  that  stock  Irvine  stood  only 
as  the  owner  of  and  In  possession  of  the 
property  which  had  been  mortgaged  to  se- 
cure it.  He  had  assumed  and  was  under  no 
personal  liability  In  regard  to  that  stock 
when  he  bought  the  property  from  the  suc- 
cession of  Chinn.  On  the  15th  November, 
1879,  the  date  of  the  sale  made  by  the  bank 
under  the  executory  proceedings  referred  to. 
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the  ownership  of  the  shares  of  stock  asd  that 
of  the  real  estate  was  In  different  hands. 
The  heirs  of  McCausland  still  remained  the 
owners  of  the  stock,  but  the  real  estate  had, 
by  the  probate  sale  mentioned,  become  the 
property  of,  and  was  in  the  possession  of, 
Irvine.  Under  the  special  legislation  rela- 
tive to  the  CitlzeDs'  Bank  the  property  which 
had  l)een  sold  was,  for  the  purpose  of  the  en- 
forcement of  the  rights  of  the  bank,  to  be 
dealt  with  as  if  still  held  by  McCausland, 
and  proceedings  under  executory  process 
were  to  be  carried  on  on  that  theory,  regard- 
less of  the  intermediate  sales.  This  method 
of  ivoceedlug  had  been  granted  by  way  of 
benefit  or  privilege  to  the  bank,  but  in  the 
particular  case  the  privilege  would  have  been 
an  actual  burden,  as  McCausland  had  died, 
and  to  have  made  his  heirs  parties  would 
have  entailed  both  expense  and  delay.  In 
view  of  the  fact  that  the  land  had  been  sold 
in  the  McCausland  succession,  and  the  heirs 
had  ceased  actually  to  have  any  interest  in 
it,  or  to  be  concerned  in  after-proceedings  re- 
specting it,  the  bank,  with  the  consent  of 
Irvine  (the  then  owner  and  possessor  of  the 
real  estate),  directed  the  executory  proceed- 
ings which  it  instituted  against  Irvine;  and 
contradictorily  with  him  as  the  only  defend- 
ant a  sale  took  place,  at  which  Irvine  be- 
came, as  we  have  seen,  the  purchaser  for  the 
price  of  $850  cash.  Irvine  gave  a  qualified 
consent  to  this  pcoceeding,  evidenced  by  the 
following  indorsement  ux)on  the  petition  In 
the  case:  "Service  of  the  within  i>etition  and 
order  accepted,  notice  and  citation  waived, 
and  I  agree  and  consent  that  executory  pro- 
cess issue  without  further  forms,  processes, 
at  delays,  and  that  the  property  mortgaged 
may  be  seized  and  sold  on  November  20, 
1879.  [Signed]  J.  F.  Irvine."  At  this  sale, 
not  only  was  the  real  estate  mortgaged  sold, 
but  with  it  was  also  sold  186  shares  of  the 
capital  stock  of  the  bank.  The  terms  of  sale 
were  cash,  and  tjie  value  of  the  entire  proper- 
ty offered  for  sale  was  fixed  by  the  apprais- 
ers at  $1,250.  The  amount  of  the  stock  sub- 
scription of  the  McCauslands,  as  reduced, 
was  $18,600.  The  particular  proceeding  di- 
rected against  Irvine  was  in  enforcement  of 
past-due  calls  on  that  subscription,  amotmt- 
ing  to  $558,  with  interest  We  are  of  the 
opinion  that  Irvine's  obligation,  as  resulting 
from  his  purchase  of  the  land,  was  limited  to 
the  purchase  price.  There  was,  as  against 
the  land,  only  one  single  claim,  that  securing 
by  mortgage  the  stock  subscription.  It  is 
true  that  simultaneously  with  the  granting 
of  the  stock  mortgage  there  was  granted  a 
loan  mortgage  of  even  date  to  secure  amounts 
which  it  was  assumed  might  possibly  be  bor- 
rowed by  McCausland,  but  this  mortgage 
was  one  of  the  class  permitted  to  be  given  by 
article  3293  of  the  Bevlsed  ClvU  Code  to  se- 
cure an  obligation  not  yet  risen  in  existence, 
but  which,  as  declared  by  article  3293,  is 
realized  only  in  so  far  as  the  obligation  for 
which  it  prospectively  provides  shall  after- 


wards actually  arise.  It  was  a  mere  con- 
tingent mortgage,  which  never  came  actually 
into  life,  for  the  reason  that  McCausland 
never  obtained  any  money  on  the  strength 
of  bis  stock,  and  the  land  was  sold  without 
the  privilege  of  borrowing  having  ever  been 
utilized.  There  is  no  question  in  this  case 
of  a  sale  by  the  bank  under  a  senior  mort- 
gage, and  its  effect  upon  a  junior  mortgage 
is  in  its  own  favor.  The  decision  quoted 
from— Haynes  v.  Harbour,  14  La.  Ann.  237— 
therefore  has  no  bearing.  The  case  at  bar 
was  simply  that  of  a  mortgage  creditor  pro- 
ceeding upon  his  claim  by  executory  process 
against  the  mortgaged  property,  asldng  that 
it  be  sold  entirely  for  cash,  and  so  selling  it 
There  can  be  no  question  in  law  as  to  ine  ef- 
fect of  such  a  sale  upon  the  property  and  up- 
on the  purchaser.  The  creditor,  by  his 
course,  exhausted  his  rights  against  the  prop- 
erty, and  the  purchaser,  by  paying  tue  pur- 
chose  price,  complied  fully  with  all  his  legal 
obligations  flowing  from  his  purchase.  If 
the  creditor  was  entitled  to  demand  that  the 
property  should  be  sold  for  cash  to  meet  the 
past-due  calls,  and  on  credit  to  meet  such  ad- 
ditional future  calls  as  might  be  due  to  the 
bank  on  the  stock  indebtedness  and  mcnrt- 
gage,  and  subject  to  the  original  stock  mort- 
gage to  secure  such  calls,  he  should  have 
claimed  and  obtained  a  recognition  of  that 
right  and  the  property  should  have  l>een  ad- 
vertised to  be  sold,  and  sold  on  those  terms; 
but  it  did  nothing  of  the  Idnd.  The  reason 
why  this  was  not  done  is  very  clear,  for, 
with  such  a  heavy  liability  resting  on  the 
property  and  the  purchaser,  no  purchaser 
other  than  the  bank  itself  could  have  been 
found.  The  only  alternative  left  to  the  bank 
was  either  to  purchase  itself,  and  then  sell 
on  private  terms,  free  from  all  claims,  at  to 
find  in  advance  a  purchaser  at  a  suitable 
price,  and  then  sell  the  property  at  Judicial 
sale  in  manner  amd  on  terms  as  was  actually 
done  in  this  case. 

We  have  so  far  been  intentionally  oitirely 
sel>arating  Irvine's  rights  and  obligations  as 
a  purchaser  of  the  land  from  those  which  re- 
sulted or  could  result  from  the  sale  of  the 
stock.  We  now  pass  to  that  matter.  It  wUI 
be  seen  at  once  that  Irvine  occupied  a  very 
different  position  towards  the  stock  at  the 
time  the  executory  proceedings  were  taken 
out  from  what  he  did  towards  the  land,  and 
the  position  of  the  McCauslands  was  also  en- 
tirely different  as  to  the  two.  The  McCaus- 
lands had  the  ownership  of  the  stock,  and  a 
legal  Interest  in  judicial  proceedings  in  re- 
gard thereto,  and  no  legal  interest  in  the 
land  and  the  judicial  proceedings  in  respect 
to  it  Irvine,  on  the  contrary,  had  the  own- 
ership of  the  land,  and  an  interest  in  the  pro- 
ceedings relative  thereto,  and  none  whatever 
in  regard  to  the  stock.  The  bank  was  au- 
thorized to  deal,  and  was  safe  in  dealing,  in 
regard  to  the  land,  with  Irvine,  who  was  its 
actual  owner  and  possessor;  but  the  bank 
and  Irvine  had  no  right  whatever  to  deal 
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with  each  other  In  respect  to  the  sale  of  the 
dtock.  Irvine,  as  to  that  stock,  was  com- 
pletely a  third  party  and  a  stranger.  Pro- 
ceedings carried  on  contradictorily  with  Ir- 
vine, leading  up  to  a  sale,  were  absolute  nul- 
lities. The  adjudication  conferred  no  title. 
The  sale  was  that  of  a  third  person,  without 
due  process  of  law,  and  the  stock  remains  to- 
day, as  it  was  before,  the  property  of  the  Mc- 
Oausland  heirs.  It  will  not  do  to  say  that 
the  McGauslands  wiU  never  claim  the  stock, 
that  It  Is  worthless,  that  it  no  longer  repre- 
sents a  right,  but  exclusively  evidences  a 
liability.  We  have  legally  to  deal  with  the 
stock  as  that  of  third  persons,  which  has 
been  attempted  to  be  sold  in  Judicial  pro- 
ceedings to  which  they  were  not  parties. 
Plaintiff  claims  that  Irvine  adheres  to  the 
sale  of  the  land  as  made  under  executory 
proceedings,  and  repudiates  the  sale  of  the 
stock.  It  must  be  borne  in  mind  that  at  the 
time  of  these  proceedings  Irvine  was  actual- 
ly the  owner  of  the  land,  and  he  is  its  own- 
er now.  The  effect  of  the  sale  made  under 
the  executory  proceedings  as  to  Irvine  was 
not,  as  between  the  bank  and  himself,  to 
give  him  a  new  title.  It  simply  operated  to 
clear  off  an  existing  incumbrance  upon  the 
property.  The  proceeding  as  to  its  effect 
was  rather  an  extinction  of  a  mortgage  by 
payment  than  a  purchase.  The  sale  of  the 
land  was  legal;  the  sale  of  the  stock  illegal. 
Irvine  had  the  right  to  claim  the  benefit  of 
one  and  to  reject  the  liabilities  springing 
from  the  other.  Pepper  v.  Dunlap,  9  Rob. 
(La.)  283;  Hall  v.  NevUl,  3  La.  Ann.  326. 
We  do  not  think  the  plea  of  prescription  filed 
by  the  plaintiff  well  founded.  For  the  rea- 
BCfOB  herein  assigned,  it  is  hereby  ordered, 
adjudged,  and  decreed  that  the  judgment  ap- 
pealed from  be,  and  the  same  is  hereby,  af- 
firmed. 

MILLBR,  X,  recnsed. 

On  Application  for  Rehearing. 

(May  29,  1894.) 

In  the  brief  of  counsel  on  application  for 
rehearing  it  is  said:  "Counsel  for  the  Citi- 
zens' Bank  do  not  question  the  conclusion  of 
the  court  that  the  sale  of  the  stock  of  the 
bank  attached  to  the  McCausland  plantation 
is  void,  but  they  respectfully  suggest  that 
the  sale  of  the  plantation  under  the  proceed- 
ings taken  by  the  bank  in  1879-18  also  void. 
The  court  rests  the  nullity  of  the  sale  on 
the  consent  of  the  bank.  •  *  •  We  re- 
spectfully suggest  that  the  board  of  directors 
of  the  Citizens'  Bank  never  expressly  or  im- 
pliedly consented  to  a  sale  of  the  plantation 
separate  from  the  stock,  and  therefore  both 
the  sale  of  the  stock  and  the  sale  of  the 
plantation  are  void."  "A  decree  that  Irvine 
is  not  liable  for  contributions  on  the  stock 
because  the  sale  of  the  stock  was  a  nullity 
would  meet  the  case  presented  by  the  plead- 
ings.   Whether  Irvine  acquired  a  title  to  the 


plantation,  free  from  the  sto<^  mortgage.  Is 
a  question  not  raised  by  the  pleadings.   The 
court  has,  however,  passed  upon  that  ques- 
tion in  its  opinion.    We  respectfully  sug- 
gest that  the  exigencies  of  the  case  are  met 
by  deciding  that  Irvine  is  not  personally  lia- 
ble for  stock  subscriptions,  and  when  the 
bank  shall  hereafter  proceed  to  enforce  the 
stock  mortgage  against  the  plantation,  the 
effect  of  the  Judicial  sale  made  in  1879  can 
be  more  satisfactorily  determined,  and  hence 
the  court  should  reserve  so  important  a  ques- 
tion for  final  determination,  when  that  ques- 
tion becomes  the  vital  point  in  the  case,  and 
is  thoroughly  discussed  by  counsel."    The 
prayer  of  plaintifF's  petition  In  the  case  is  as 
follows:    "Petitioner  prays  that  John  F.  Ir- 
vine may  be  cited  to  answer  hereto;    that, 
after  due  proceedings.  Judgment  may  be  ren- 
dered in  its  favor  against  said  defendant  for 
the  amount  of  said  contributions,  to  wit,  four 
thousand  four  himdred  dollars,  with  interest, 
as  aforesaid,  with  recognition  of  petitioner's 
mortgage  on  the  property  herein  described 
to  secure  said  stock  and  the  contributions 
aforesaid;  and  that  said  tracts  of  land  may 
be  sold  to  satisfy,  as  far  as  they  will,  the 
Judgment   herein  by   preference,— petltlonor 
reserving  all  the  rights  against  defendant 
for  the  balance  and  sums  which  will  hereafter 
become  due  on  said  shares  of  stock."    It 
will  be  seen  that  the  plaintiff  claimed  not 
only  a  personal  Judgment  against  Irvine,  as 
being  personally  liable  for  the  contributions 
of  the  stock,  but  a  Judgment   recognizing, 
contradictorily  with  him  as  a  stockholder 
and  as  a  purchaser  of  the  land  imder  and 
through  its  proceedings  against  him  in  1879, 
a  stock  mortgage  on  that  property.   The  court 
below  and  this  court  had  to  pass  upon  and 
dispose  of  the  whole  of  the  prayer,  not  only 
as  to  Irvine's  personal  liability,   but   also 
as  to  this  claimed  stock  mortgage  on  the 
land.   In  disposing  of  each  of  the  two  claims, 
reasons  had  to  be  assigned.   When  the  court 
rejected  plaintiff's  prayer  for  a  recognition  of 
the  stock  mortgage  on  the  land  owned  by 
the  defendant,  it  did  not,  as  counsel  say,  pass 
ui)on  a  question  not  raised  by  the  pleadings. 
In  dealing  with  that  question  we  had  to  con- 
sider the  claim  in  the  light  in  which,  and 
under  the  circumstances  In  which.  It  was 
presented  to  the  court    Under  what  circum- 
stances was  the  mortgage  claimed?   Was  it 
under  and  through  proceedings  against  the 
McCausland  heirs,  or  against  Irvine  as  strict- 
ly a  third  possessor  of  the  land,  holding  no 
privity   with   the  asserted    mortgagor?     By 
no  means.   The  claim  was  advanced  directly 
against  Irvine  himself  as  a  stockholder,  and 
as  having  as  such  personally  assumed  the 
reversion  of  the  stock  mortgage.    The  whole 
theory  of  plaintiff's  case  is  that  Irvine  Is  the 
owner  of  the  land,  not  under  the  two  suc- 
cession sales,  but  under  the  sale  made  in 
the  executory  proceedings  of  the  plaintiff  in 
1879.    We  reasoned  as  to  the  existence  of  a 
stock  mortgage  from  that  8tandpolnt,-^the 
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standpoint  presented  by  the  plaintiff  itself,— 
and  from  it  held  it  to  be  impossible  for  plain- 
tiff to  have  sold  the  land  in  the  manner  and 
on  the  terms  it  did  and  to  still  retain  a  mort- 
gage on  the  land.  Plaintiff,  in  Its  pleadings 
and  its  prayer,  maintained  that  it  conld  do 
so.  It  did  not  ask  the  nullity  of  the  sale. 
So  far  from  asking  the  nullity  of  the  sale 
of  the  plantation  by  It  to  Irvine,  its  whole 
demand  and  prayer  was  based  upon  the  ex- 
istence and  the  legality  of  that  sale.  We 
could  not  have  decreed  the  nullity  under  any 
prayer  of  the  plaintiff,  nor  conld  we  do  so 
under  defendant's  pleadings  and  prayer.  De- 
fendant was  already  the  owner  of  the  prop- 
erty, though  under  a  different  title,  derived 
through  the  succession  sales  mentioned. 
There  was  no  necessity  for  him  to  ask  for 
a  decree  setting  aside  the  sale  by  the  bank 
to  him.  It  would  not  have  been  to  his  in- 
terest to  do  so,  and,  should  the  plaintiff  bring 
the  action  against  him  which  the  brief  hints 
at,  he  will  no  doubt  vigorously  oppose  the 
action.  The  decree  of  nullity  of  the  sale  of 
the  plantation  which  counsel  suggest  as  that 
which  should  have  been  rendered  would  have 
been,  not  a  decree  under  the  pleadings,  but 
entirely  outside  of  them,  and  directly  against 
those  of  the  plaintiff  itself.  We  did  not  In- 
tend to  express  an  opinion,  and  expressed  no 
opinion,  as  to  what  the  rights  of  parties 
would  have  been  had  an  action  of  a  different 
character  from  that  actually  brought  been 
instituted,  nor  what  would  be  those  rights  In 
case  of  a  future  action  of  a  different  charac- 
ter. Those  matters  are  for  future  adjust- 
ment We  Intended  to  deal,  and  dealt,  only 
with  the  Issues  presented  In  this  particular 
case  under  Its  pleadings  and  prayer.  Those 
we  had  to  dispose  of,  as  we  have  said,  in 
their  entirety.  What  we  decided  in  this 
case  are  those  Issues,  none  other.  Nothing 
that  we  have  said  could  or  should  be  con- 
strued to  go  beyond  this.    Rehearing  refused. 


(46  Ui.  Ann.  566) 

Cmr  OP  NEW  ORLEANS  v.  HOME  INS. 
CO.     (No.  U,379.)» 

(Supreme  Court  of  Louisiana.    March  26. 1804.) 

Taxation  —  Enfokcemebt  bt  Cut  —  Assets  or 
CoKPORATioM  —  Destruction    After    Assess- 

MBNT. 

1.  The  defendant  made  a  return  showing 
money  at  interest,  its  credits,  and  its  bills  re- 
ceivable, which  was  received  as  correct  by  the 
assessors. 

2.  In  answer  to  the  plaintiff's  rule,  and  In 
defense,  the  defendant  alleges  that  losses  by 
fire  were  suffered,  to  a  large  amonnt,  shortly 
after  its  return  had  been  made  to  the  assessors. 

3.  The  evidence  is  that  none  of  the  money 
at  interest,  credits,  and  bills  receivable  assessed 
remain. 

4.  The  requisite  demand  prior  to  seizure 
of  other  property  than  that  assessed  has  been 
made. 

6.  The  plaintiff  has  exhausted  Its  remedy 
by  rule  to  compel  the  delivery  of  the  property 

*  Reheartaig  denied  May  24, 1804^ 


assessed.     The    right   to   seize    other   property 
than  that  assessed  becomes  the  issue. 

6.  It   is   reserved   to   the  plaintiff,   subject 
to  such  legal  rights  as  the  defendant  may  plead. 
(Syllabus  by  the  Ck>nrt.) 

Appeal  from  civil  district  court,  parish  of 
Orleans;    Thomas  C.  W.  EUIs,  Judge. 

Action  by  the  city  of  New  <)rlean8  against 
the  Home  Insurance  Company.  Judgrment 
for  defendant,  and  plaintiff  appeals.  Af- 
firmed. 

E.  A  O'Sulllvan,  City  Atty.,  and  Gewrge 
W.  Flynn,  Asst  City  Atty.,  for  appellant 
Farrar,  Jonas  &  Kruttschnltt,  for  appellee. 

BREATJX,  J.  The  plaintiff,  by  rule,  seeks 
to  comi)eI  the  defendant  to  deliver  personal 
property  for  the  taxes  of  1882,  in  order  to 
sell  It  at  public  anctioo  to  satisfy  the  taxes, 
penalties,  and  costs.  The  property  is  de- 
scribed as  money  at  interest,  credits,  and 
bills  receivable  amounflng  to  $210,100,  and 
money  in  possession,  $11,200.  The  taxes 
claimed  by  the  city  are  $4,470.26,  plus  In- 
terest The  assessment  was  proved  as  al- 
leged by  the  plaintiff.  The  defendant, 
through  Its  president,  deposes  that  its  re- 
turn dated  January  27,  1892,  to  the  board  of 
assessors,  which  served  as  a  basis  of  the  as- 
sessment, was  correct,  at  the  date  It  was 
made;  that  the  company  suffered  severe 
losses,  between  the  18th  of  January  and  the 
3d  of  April  of  that  year.  The  net  amount 
of  stock  losses  was  $158,000.  The  items  d 
the  different  losses  are  given  In  a  statement 
filed  in  evidence.  The  witness  referred  to 
the  fires  that  occurred  on  Canal  street,  and 
those  among  the  cotton  presses,  as  having 
caused  the  loss.  He  also  stated  that  the 
losses  were  paid  out  of  the  property  assessed, 
and  that  none  of  the  cash  or  the  bills  re- 
ceivable taxed  remained  in  March,  1893,  at 
the  time  the  rule  was  filed.  The  judge  of 
the  district  court,  upon  these  facts,  found 
that  the  defendant  company  had  on  hand 
none  of  the  money  at  interest,  and  cash  as- 
sessed.    The  rule  was  dismissed. 

The  plaintiff,  a  municipal  corporation,  can 
proceed  by  rule  to  compel  the  taxpayer  to 
deliver  to  the  tax-collecting  oflteer  the  per- 
sonal property  assessed,  to  the  end  of  real- 
izing at  public  sale  the  amount  of  the  taxes, 
costs,  and  penalties.  The  plalntifTs  remedy, 
in  this  respect,  is  similar  to  that  of  the 
state. 

On  the  merits  the  argument  on  the  part 
of  the  plaintiff  is  that  the  net  loss  is  less  than 
the  amount  assessed,  and  that,  as  there  is 
a  remainder  of  the  proi)erty,  the  rule  should 
be  made  absolute  as  to  this  remainder.  The 
amounts  themselves  sustain  that  contention, 
for  the  property  assessed  was  valued  at 
$221300,  whUe  the  extent  of  the  losses,  in 
the  figures  given,  is  $158,000,  caused  by  fires. 
There  Is  other  testimony  on  the  subject  that 
does  not  limit  the  losses  to  the  last  figures. 
There  has  been  a  constant  depreciation  In 
values,  and  In  consequence^  it  Is  stated  the 
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surplus  Is  no  longer  what  It  was.  These 
statements  are  not  unreconcUable  with  the 
statemoit  that  the  amount  of  loss  from  cer- 
tain flres  was  ?158,000.  To  that  amount, 
these  figures  are  corroboratLre.  The  abso- 
lute, uncontradicted  testimony  is  that,  in 
consequence  of  the  company's  losses,  none  of 
the  cash  or  bills  receivable  taxed  remained 
In  the  possession  of  the  company.  With  the 
evidence  before  us  we  do  not  feel  author- 
ized to  conclude  that  there  remains  any  of 
the  property  assessed,  the  delivery  of  which 
can  be  compelled.  It  would  not  be  reason- 
able to  order  a  company  to  deliver  property 
the  president— the  only  witness — deposes  It 
has  not  In  its  possession.  The  plaintiff  has 
exhausted  whatever  remedy  It  had  by  rule. 
Whatever  may  be  the  cause  of  the  disap- 
pearance of  the  values  assessed,  the  fact  re- 
mains that  they  are  no  longer  in  possession. 
Nor  can  the  responsibility  of  the  parties  for 
their  disappearance  be  tested  on  the  rule  at 
bar.  It  is  the  duty  of  the  tax-collecting  au- 
thority to  enforce  payment  by  seizure,  when 
possible,  of  the  property  assessed.  It  Is  au- 
thorized to  rule  the  tax  debtor  into  court,  to 
compel  him  to  deliver  the  property,  that  It 
may  be  seized.  It  (the  property  assessed) 
"has  been  concealed,  parted  with  or  disposed 
of"  by  the  tax  debtor,  so  that  its  seizure  has 
been  rendered  impossible,  by  the  debtor's  acts. 
Seizure  of  other  property  becomes  possible. 
The  property  in  the  case  at  bar  has  been  dis- 
posed of,  whether  Illegally  or  no  Is  a  ques- 
tion that  cannot  be  determined  In  the  trial 
of  this  rule.  The  remedy  Is  pointed  out  by 
the  statutes.  Until  applied  In  the  manner 
pointed  out,  the  courts  are  not  called  upon 
to  determine  whether  the  disposition  made 
of  the  property  renders  it  Impossible  to  col- 
lect the  tax. 

The  defendant  has  presented  ns  an  addi- 
tional ground  of  defense,— that  the  pow»  of 
the  city  treasurer  was  divested  and  taken 
away  from  him  by  section  7  of  Act  No.  135 
of  1888,  which  provides  that  at  the  end  of 
each  year  the  council  shall  farm  out  and  ad- 
judicate the  contract  to  the  lowest  bidder; 
that  the  section  Is  mandatory;  and  that  only 
the  one  to  whom  the  collection  of  the  taxes 
has  been  farmed  out  has  any  power  or  au- 
thority to  collect  the  taxes.  The  rule  is 
presented  by  the  city  attorney,  who  alleges 
that  the  defendant  Is  indebted  to  the  city  tor 
taxes.  The  treasurer  is  also  a  party  to  the 
rule.  It  was  not  sued  out  exclusively  in  the 
name  of  the  dty,  but  the  city  Is  sufficiently 
a  party  to  sustain  the  demand  for  delivery 
of  the  property  assessed  in  order  that  taxes 
due  It  may  be  collected.  The  heading  of  the 
rule  Is,  "The  Caty  of  New  Orleans."  (Counsel 
for  the  dty  allege  In  Its  behalf  for  the  re- 
covery of  the  amount  It  claims.  It  is  the  city 
proceeding  by  rule  to  compel  payment  to  the 
proper  officer.  The  munldpallty  has  the  au- 
tb<»^ty  to  enforce  the  payment  of  taxes,  and 
has,  to  that  end,  all  the  remedies  given  to  the 
state  for  the  the  collection  of  her  taxes.   If 


no  fanner  of  the  tax  has  beoi  sdected,  or  If 
that  official  is  recreant  to  his  tnist,  or  if,  for 
any  other  reason,  he  does  not  choose  to  act, 
the  municipal  government  is  not  divested  of 
all  authority  of  enforcing  the  payment  of 
taxes  due. 

The  right  of  the  dty  to  proceed,  after  an 
ineffectual  attempt  has  been  made  to  have 
the  property  assessed  delivered  to  be  sold 
for  the  payment  of  taxes,  is  reserved,  in  the 
Judgment  appealed  from,  L  e.  the  right  to 
seize  other  property  than  the  property  as- 
sessed, without  prejudice  to  such  legal  de- 
fenses as  the  defendant  may  have  to  ofCer. 
It  is  therefcHre  ordered,  adjudged,  and  de- 
creed that  the  Judgment  of  the  court  a  qua 
Is  affirmed. 


(46  I*.  Ann.  lUO) 
FERNANDEZ  v.  CITY  OP  NEW  ORLEANS 

et  al.    (No.  11,393.) » 
(Supreme  Court  of  Lonisiana.    April  9,  1894.) 

Claiu  against  Citt— Dkficiehot  IS  Tbeasvbt— 
Pbescription. 

1.  Plaintiff,  holder  of  evidence  of  indebt- 
edness, sues  for  judgment  against  the  defendant. 
There  are  no  f  nnds  in  the  treasury  for  the  years 
the  debts  are  due.  The  ordinance  under  which 
the  defendant  became  indebted  provides  that  the 
claims  shall  be  warrantable  and  payable  when- 
ever there  shall  be  money  In  the  treasury  to  the 
credit  of  the  appropriate  fond.  It  is  the  law 
of  the  contract  binding  the  original  daimantsi 
and  their  transferee. 

2.  The  creditor  has  a  right  to  a  warrant  ou 
the  treasurer,  payable  out  of  the  appropriate 
fund. 

3.  Prescription.  That  plea  does  not  attach 
to  a  right  for  which  judgment  cannot  be  ob- 
tained. 

4.  There  is  a  snspenrion  of  prescription  on 
those  rights  for  which  plaintiff  has  no  cause  of 
action. 

6.  The  prindple  "contra  non  valentem"  ap- 
plies. 
(Syllabus  by  the  Court.) 

Appeal  from  civil  district  court,  parish  of 
Orleans;  Thomas  C.  W.  Ellis,  Judge. 

Action  by  L.  F.  Fernandez  against  the  dty 
of  New  Orleans  and  others.  Judgment  for 
defendants,  and  plaintiff  appeals.    Affirmed. 

Charles  Lonque,  for  appellanL  B.  A. 
O'Suillvan,  City  Atty.,  for  appellees. 

BREAUX,  X  Plaintiff  sued  to  recover  $6,- 
420.14  from  the  defendant,  with  legal  into-- 
est  from  Judidal  demand.  The  court  a  qua 
entered  a  decree  recognizing  the  plaintiff  as 
the  owner  of  the  dalms  held  by  him.  The 
defendant  does  not  ask  for  a  reversal  of  the 
Judgment,  but  prays  that  it  be  affirmed. 
There  is  therefwe  no  Issue  before  us  In  so 
far  as  relates  to  the  recognition  of  the  plain- 
tiff as  owner,  by  transfer  from  the  original 
claimants,  of  claims  against  the  city  of  New 
Orleans  for  the  years  1881,  1882,  1884,  and 
1886.  In  all  other  respects,  plaintttTs  de- 
mand was  dismissed  as  In  case  of  nonsuit, 
without  prejudice  to  the  dty's  rights  to  plead 

>  Rehearing  refused  May  24^  1894. 
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prescription  against  the  claims,  Or  to  urge 
any  otber  defense  hereafter,  except  that  of 
want  of  ownership  or  title  to  the  claims  sued 
on. 

The  record  discloses  that  there  are  no 
funds  in  the  treasury,  for  the  years  before 
stated,  upon  which  warrants  can  be  drawn 
in  satisfaction  of  plalntlfC's  claim.  The  or- 
dinance under  which  these  claims  became 
an  Indebtedness  of  the  defendant  contains 
the  condition  that  they  shall  be  warrantable 
and  payable  wbencTer  there  shall  be  any 
money  In  the  city  treasury  to  the  credit  of 
the  appropriate  fund.  It  is  the  law  of  the 
contract,  binding  the  original  claimants  and 
their  transferee.  The  equities  between  the 
debtor  and  the  present  holder  are  not  closed, 
for  the  reason  that  the  claims  are  not  ne- 
gotiable, and  the  transferee  has  only  such 
rights  as  the  original  claimants  had. 

In  Neugass  r.  City  of  New  Orleans,  42 
La.  Ann.  1G8,  7  South.  565,  this  court  held 
that  "all  that  the  creditor  could  claim  would 
be  a  warrant  on  the  treasurer,  to  be  paid 
oat  of  the  appropriate  fund  In  the  city  cof- 
fers. In  the  order  stated  in  the  ordinance." 
An  absolute  Judgment  against  the  dty  for 
the  amounts  was  never  contemplated.  The 
relief  sought  cannot  be  granted.  The  law 
in  the  cited  case  applies  to  the  case  at  bar. 

With  reference  to  interest,  it  has  been  re- 
peatedly decided  that  claims  against  the 
dty  of  New  Orleans  do  sot  bear  interest 
imtil  there  is  money  In  the  treasury,  and 
the  dty  refuses  to  pay. 

Fernandez  v.  City  of  New  Orleans,  42  La. 
Ann.  1,  7  South.  57,  with  reference  to  the  pre- 
scription pleaded.  The  claims  are  not  sub- 
ject to  prescription  that  the  Jndgment  ap- 
plied for  can  Interrupt  The  payment  be- 
ing suspended,  and  made  conditional  to 
there  being  fnnds  In  the  treasury,  the  plea 
is  ineffective  until  a  right  of  action  arises. 

The  questions  decided  in  this  case  were 
<»n8ldered  at  some  length  in  the  case  of 
Johnson  v.  City  of  New  Orleans  (decided 
tbls  day)  15  South.  100.  The  case  at  bar 
being  similar,  the  same  Judgment  must  be 
pronounced.  In  so  far  as  relates  to  pre- 
scription, the  Judgment  appealed  from  is 
amended.  It  Is  ordered,  adjudged,  and  de- 
creed that  the  Judgment  appealed  from  be 
amended  by  rejecting  the  plea  of  prescrip- 
tion, and  in  all  other  respects  it  is  affirmed, 
at  appellees'  costs. 


(M    La.    Ana.  1074) 

SUCCESSION  OP  THOMSON.  (No.  11,363.)' 
(Supreme  Court  of  Louisiana.  April  23,  1894.) 
ScBSOBiBBR  roH  Bank  Stock— Peksoxal  LiABII/- 

ITT — MOBTOAOB  TO  SeCUKK  SUBSCRIPTION — PUB- 
OBA8B  OF  PrOFEKTT   BT  BaNE. 

1.  The  subscribors  to  the  stoclc  of  the  Clti- 
■ens'  Bank  of  Louisiana,  in  subscribing,  not  only 
sabjected  their  property  to  mortgage,  but  incui^ 
red  peraonal  responsibility  to  the  amount  of  the 

■tOCK. 

*  Bebeaiing  refused  May  26, 188^ 


2.  Proceedings  against  stockholders  in  en- 
forcement of  calls  for  contributions  by  means 
of  executory  process  are  in  affirmance  of  the 
contract  of  suoacription,  and  not  proceedings  of 
forfeiture,  and  they  are  governed  by  different 
rules  as  to  thai  effects. 

8.  Any  balance  left  unpaid  on  defaulted 
calls  after  sale  of  the  stock,  and  of  the  property 
mortgaged  to  secure  it,  made  in  executory  pro- 
ceedings, remains  due  by  the  subscriber,  and  an 
action  lies  to  collect  it 

4.  The  puTcliaser  of  the  stock,  and  proper- 
ty mortgaged  to  secure  it  sold  at  a  judicial  sale 
made  in  enforcement  of  defaulted  calls,  is  not 
responsible  for  the  balance  of  the  defaulted  calls 
left  unpaid  after  sale  of  the  stock  and  property 
mortgaged. 

5.  'the  bank,  in  purchasing  the  stock,  and 
property  mortgaged  to  secure  the  same,  occu- 
pies no  worse  position  than  any  other  pnrcliaser 
as  to  the  unpaid  balance  on  defaulted  calls. 

(Syllabus  by  the  Court) 

Appeal  from  civil  district  court,  parish  of 
Orleans;  Francis  A.  Monroe,  Judge. 

In  the  matter  of  the  succession  of  Adam 
Thomson.  Opposition  by  the  Citizens'  Bank 
to  the  account  of  the  testamentary  exccutrU. 
From  a  Judgment  adverse  to  said  bank,  it 
appeals.     Ueversed. 

Henry  Denis,  for  appellant  Citizens'  Bank. 
Joseph  C.  Gllmore,  for  appellee.  Walto:  B. 
SommervUle  and  Carleton  Hunt  (represent- 
ing heirs  of  Gay),  for  appellees. 

NICHOLLS,  G.  J.  This  is  an  appeal  from 
the  Judgment  of  the  dvll  district  court  for 
the  parish  of  Orleans  dismissing  an  opposi- 
tion filed  by  the  Citizens'  Bank  to  the  ac- 
count of  the  testamentary  executrix  of  Adam 
Thomson,  and  homologating  said  account 
and  authorizing  and  directing  the  distribu- 
tion of  the  funds  of  the  succession  in  ac- 
cordance therewith.  The  petition  of  op- 
position avers  that  Thomson  was  at  his 
death,  and.  had  been  for  many  years  before, 
a  stockholder  of  the  bank,  holding  and  own- 
ing 854  shares  of  the  capital  stock,  of  $100 
each;  that  the  bank  had  made  calls  for  con- 
tribution of  $1,708  vtpon  his  shares  each  year, 
from  1881  to  1800,  indusive,  which  be  neg- 
lected and  refused  to  pay,  said  calls  or  con- 
tributions bearing  by  law  Interest  at  the  rate 
of  8  per  cent  per  annun^  from  the  Ist  of  De- 
cember of  each  and  every  year;  that  the  ag- 
gregate of  said  contributions  amounted  to 
the  sum  of  $17,080;  that  Thomson  was  enti- 
Ued  to  a  credit  on  June  13,  1881,  of  $8,040, 
the  same  being  the  proceeds  of  sale  by  ex- 
ecutory process  of  the  property  mortgaged  to 
secure  the  stock;  that  Thomson's  succession 
is  still  indebted  to  the  bank  in  the  sum  of 
$9,040,  with  8  per  cent  per  annum  interest 
from  the  1st  of  December  of  each  year  from 
1881,  upon  the  said  anntml  calls  or  contribu- 
tions of  $1,708.  The  bank  prayed  for  Judg- 
ment accordingly,  and  that  its  dalm  be 
placed  upon  the  account  witli  interest  re- 
serving the  right  of  the  bank  to  any  future 
dalms  that  it  may  have  for  the  balance 
which  will  hereafter  be  due  to  the  ctmtrtbn- 
tlons  on  the  854  shares  of  stock.  The  ex- 
ecutrix excited  to  the  demand  and  opposl- 
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tlon,  on  gronnds  not  necessary  to  be  specially 
enumerated,  as  they  were  not  renewed  In  the 
answer  afterwards  filed.  The  exceptions 
were  permitted  to  be  filed  and  argued  as 
such,  but  on  the  trial  of  the  merits  of  the  op- 
position. The  grounds  of  defense  of  the  ex- 
ecutrix are,  substantially:  "(1)  That  the  sub- 
scribers to  the  capital  d  the  bank  have  con- 
tracted no  personal  obligation  to  pay  the 
amount'  subscrlt>ed  for,  and  th^  hare  only 
bound  their  property  by  mortgage;  (2)  that 
the  ruling  of  the  snpr^ne  court  in  the  case 
of  Association  t.  Lord,  35  La.  Ann.  425,  ap- 
plies to  this  case,  and  shows  that  the  sub- 
scribers of  the  Citizens'  Banlc  are  equally  ex- 
onerated; (3)  that  the  bank  has  no  right  to 
compromise  with  some  of  its  mortgage  stock- 
holders, and  not  with  others;  (4)  that  the 
right  of  the  bank  to  claim  the  contributions 
already  due  by  a  stockholder  is  lost  when  It 
has  caused  the  shares  of  such  stockholder  to 
be  seized  and  sold,  and  has  bought  them  in. 
On  the  trial  of  the  opposition,  the  bank 
waived  the  reserration  it  had  made  in  its  pe- 
tition of  opposition  to  the  right  to  demand 
future  contributions  ftom  the  succession,  ad- 
mitting "that  it  made  no  claim  for  any  con- 
tributions that  have  been  raised  or  would  be 
raised  after  the  stock  of  Adam  Thomson 
had  been  seized  and  caused  to  be  sold  by  the 
sheriff  at  the  histance  of  the  bank  in  its  suit" 
The  district  court  rendered  Judgment  dismiss- 
ing the  opposition  of  the  bank,  at  its  costs, 
and  approving  and  homologating  the  account 
filed,  and  ordering  the  funds  to  be  distrib- 
uted accordingly.    The  bank  appeals. 

PlaintieFs'  contention  that  in  subscribing 
to  the  Citizens'  Bank  stock  the  subscribers 
merely  subjected  their  property  to  mortgage, 
and  Incurred  no  personal  UabiUty,  is  not 
well  founded.  In  Cucnllu  v.  Insurance  Co., 
2  Bob.  (La.)  677,  this  court  said:  "A  person 
who,  with  others,  signs  an  agreement  or 
promise  to  take  stock  in  an  incorporated 
company,  thereby  promises  to  pay  the  cor- 
poration the  sum  necessary  to  cover  every 
share  set  opposite  his  name,  and  an  action 
will  lie  to  recover  it  This  point  has  been 
repeatedly  decided,  both  in  England  and  the 
United  States,  and  rests  upon  the  plainest 
principles  of  law  and  Justice.  •  •  •  It  is 
not  to  be  permitted  to  any  number  of  indi- 
viduals to  get  up  Incorporated  companies 
tor  insurance,  banking,  or  other  operations, 
and,  after  enabling  thepi  to  get  Into  debt,  to 
throw  the  loss  upon  the  creditors,  by  refus- 
ing to  pay  their  stodt,  or  taettit  it,  or  dis- 
solve the  corporation,  and  releasing  them- 
selves by  nonuser."  Cook  says  (section  71): 
"A  subscription  for  shares  implies  a  promise 
to  pay  for  them,  and  this  promise  sustains 
an  action  to  collect,"  and  he  adds  (section 
72):  "This  rule  prevails  in  regard  to  sub- 
scriptions taken  before  the  Incorporation  as 
weU  as  afto-  Incorporation."  Cook,  Stock, 
Stockh.  ft  Corp.  Law.  There  is  no  question 
in  this  case  of  any  implied  promise.  The 
promise  la  absolute  and  express,  and  the 


right  of  action  to  collect  by  persMial  action 
unquestionable.  We  see  nothing  to  ta>;e  this 
particular  subscription  out  of  the  general 
rule,  and  the  evidence  in  the  record  estab- 
lishes that  Adam  Thomson,  when  he  pur- 
chased the  shares  of  stock  referred  to  here- 
in, and  the  property  mortgaged  to  secure  the 
same,  assumed  all  the  obligations  of  a  share- 
holder In  the  bank.  His  personal  obligation, 
as  resulting  from  bis  purchases  from  the 
Bishops,  is  equally  clear. 

We  do  not  understand  the  executrix  to 
question  the  amormt  of  the  calls,  the  neces- 
sity for  the  same,  or  the  regularity  of  the 
proceedings  taken  to  enf<H'ce  them.  On  the 
contrary,  she  sets  up  those  proceedings,  and 
the  sale  made  under  them,  as  a  defense, 
claiming  that  by  reason  thereof  the  succes- 
sion of  Thomson  has  been  released  from  all 
liability.  She  Invokes  in  favor  of  this  posi- 
tion the  doctrine  laid  down  in  Cook  (sections 
127  and  128)  that  "forfeiture  of  stock  re- 
lieves the  shareholder  whose  shares  are  for- 
feited from  liability  to  company  creditors," 
claiming  that  the  seizure  and  sale  of  the 
stock,  and  the  property  mortgaged  to  secure 
It,  in  the  enforcement  of  the  demand  for 
caUs,  operated  a  forfeiture  of  the  stodE,  and 
that  the  corporation,  by  becoming  the  pur- 
chaser of  the  stock  and  the  property  mort- 
gaged, had  assumed,  and  rendered  itself  lia- 
ble for,  all  the  obligations  resulting  from  the 
subscription,  thereby  relieving  the  succession 
of  Thomson. 

In  referring  to  the  various  remedies  of 
which  a  corporation  can  avail  Itself  against 
its  nonpaylng  stockholder,  Cook  (section 
121)  says:  "When  a  subscriber  fails  or  re- 
fuses to  pay  for  the  shares  of  stock  for  which 
he  has  subscribed,  the  corporation  has  gen- 
erally several  methods  of  enforcing  the  con- 
tract First  there  is  the  common-law  action 
to  collect  the  subscription  as  a  debt  This 
remedy  always  exists,  except  in  a  few  states, 
where  It  Is  available  only  when  the  sub- 
scription Itself,  or  the  charter,  creates  a  lia- 
bility to  pay.  Second,  the  corporation  may 
sue  on  the  subscription,  obtain  Judgment 
and  then  proceed  to  sell  the  stock  under  an 
execution  levied  to  collect  the  Judgment 
Third,  the  corporation  may  bring  an  action 
at  law  for  breach  of  contract  the  measure 
of  damages  being  the  dUFerence  between  the 
value  of  the  stock  at  the  price  which  the  sub- 
scriber was  to  pay  and  the  market  value  at 
the  date  of  the  refusal  to  pay.  A.  fourth 
and  very  Important  remedy  is  that  of  for- 
feiture. It  Is  effected  In  one  of  two  ways. 
The  forfeiture  may  be  a  strict  foreclosure  of 
the  stockholder's  stock,— that  is,  by  the  tak- 
ing of  his  stock  by  the  corporation  itself,— 
or  it  may  be  by  a  public  sale  of  the  stock  for 
nonpayment  of  the  subscription."  After  a 
discussion  of  these  various  remedies  and 
their  effect  the  author  proceeds  to  say: 
"There  is  a  class  of  cases  where  it  Is  held 
that  a  forfeiture  of  shares  of  stock  is  like  the 
foredosiu-e  of  a  mortgage,  and  that  Just  as 
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a  mortgagee  may  have  Judgment  against  the 
mortgagor  for  a  deficiency,  so  may  a  corpo- 
ration hare  Its  action  of  assumpsit  against  a 
subscriber  whose  stock,  having  been  forfeited, 
has  failed  to  sell  for  enough  to  pay  his  entire 
Indebtedness  to  the  corporation  on  the  sub- 
scription. This  rule  Is  held  to  apply  equally 
to  original  subscribers  or  their  transferees, 
and  any  stockholder  is  liable  under  this  rule 
for  the  balance  due  upon  assessments,  after 
deducting  the  amount  realized  at  the  for- 
feiture sale."  We  are  of  the  opinion  that, 
the  Citizens*  Bank  having  made  legal  calls 
upon  the  succession  of  Thomson  which  were 
not  responded  to,  the  judicial  proceedings 
taken  by  the  bank  were  by  way  of  direct  en- 
fOTcement  of  the  contract,  and  not  by  way  of 
forfeiture,  and  therefore  the  rule  relative  to 
forfeitures  Is  not  applicable  to  this  case. 

We  are  next  to  Inquire  what  was  the  effect 
from  other  standpoints  upon  the  rights  and 
obligations  of  parties  of  the  adjudication 
made  to  the  bank.  The  matured  unpaid  calls 
due  by  the  succession  at  the  time  of  the  ad- 
judication amounted  to  $17,080.  The  .stock, 
with  the  property  mortgaged,  sold  together 
for  $8,040,  so  that,  after  exhaustion  of  the 
mortgaged  property,  there  remained  a  deficit 
upon  the  defaulted  calls  of  $9,040.  Would 
a  third  party,  purchasing  the  stock  and  projJ- 
erty  at  this  sale,  have  been  responsible  by 
reason  of  thus  becoming  owner  of  the  stock 
for  this  deficiency  upon  the  calls?  We  think 
not  In  cases  of  transfer  by  conventional 
sale.  Cook  declares  the  transferrer  is  liable 
for  calls  payable  before  the  transfer  is  made, 
and  in  some  cases  for  calls  made  before,  but 
payable  after,  the  transfer,  and  he  cites  in 
support  of  this  position,  among  others,  a 
Louisiana  case,— that  of  Railroad  Co.  t.  Mc- 
Keen,  14  La.  Ann.  724.  See  Cook,  Stock, 
Stockh.  &  Corp.  Law,  St  255,  258,  and  notes. 
To  the  same  effect,  in  section  418,  he  says: 
"The  transferrer  is  bound  to  pay  all  calls 
made  before  the  transferee  purchases."  The 
purchaser  at  a  Judicial  sale  occupies  no  worse 
position,  and,  In  our  opinion,  matters  are 
not  varied  by  the  corporation  Itself  becom- 
ing the  purchaser.  The  situation  Is  that  to 
which  reference  is  made  In  the  citation  from 
Cook  (section  126).  The  adjudication  left 
the  stockholder  responsible  for  the  balance 
upon  the  matured  assessments  or  calls,  after 
deducting  the  amount  realized  from  the  sale. 
The  bank  claims  nothing  more  than  this. 

The  decisions  in  the  matter  of  the  Con- 
solidated Association  of  the  Planters  of  Iion- 
leiana  rested  upon  the  special  facts  connect- 
ed with  the  affairs  of  that  association.  As 
it  is  entirely  separate  and  distinct  from  the 
Citizens'  Bank,  the  plea  of  res  Judicata  has 
no  force. 

The  executrix  urges  that  it  would  be 
against  good  conscience  to  permit  the  bank 
to  recover  in  this  case,  as,  though  it  has  made 
nnmoous  compromises  of  indebtedness  with 
other  stockholders.  It  has  declined  to  com- 
promise with  the  succession  she  reiwesents. 


She  not  only  made  no  defense  against  the 
propriety  and  the  legality  of  the  calls  when 
made,  and  the  proceedings  in  their  enforce- 
ment, but  she  sets  up  in  this  suit,  as  we  have 
said,  the  proceedings  heretofore  taken  as  hav- 
ing relieved  the  succession  from  all  liability. 
Questions  as  to  the  calls  are  not  properly 
before  us.  All  that  we  are  called  on  to  say 
Ijs  whether,  defaulted  calls  having  been' en- 
forced, resulting  In  a  purchase  by  the  cor- 
poration of  the  stock  and  mortgaged  prop- 
erty, but  leaving  a  balance  due  upon  the 
stock,  the  succession  Is  legally  responsible 
for  that  balance.  If  it  is,  the  bank  has  a 
right  to  a  Judgment  in  the  premises.  Wheth- 
er the  compromise  referred  to  has  or  has 
not  resulted,  or  will  result.  In  unjust  discrim- 
ination among  stockholders  is  a  matter  which 
we  would  be  unable  to  dispose  of  from  the 
record,  even  if  the  issue  were  properly  be- 
fore us.  A  thorough  knowledge  of  the  entire 
situation  of  the  bank  and  the  accounts  of  all 
the  stockholders  would  be  necessary  to  reach 
correct  conclusions.  It  is  quite  possible  that 
the  most  liberal  concessions  made  to  other 
parties  have  resulted  in  larger  actual  pro 
rata  payments  from  them  on  their  stock  than 
have  been  or  ever  will  be  made  by  the  suc- 
cession of  Thomson.  If  the  succession  should 
suffer  Injury,  the  remedy  is  not  that  sought 
to  be  applied  here.  Referring  to  enforced 
payments  upon  stock.  Cook  (section  211) 
says:  "Corporate  creditors  compelling  stodc- 
holders  to  pay  their  subscriptions  are  under 
no  obligations  to  see  that  the  payments  made 
by  the  subscribers  are  proportionately  equal. 
A  court  of  chancery  will  compel  subscribers 
to  pay  in  full  the  amormt  of  their  unpaid 
subscription,  if  the  corporate  indebtedness 
make  It  necessary,  leaving  them  to  seek  con- 
tribution from  other  shareholders.  The  rule, 
moreover,  is  well  setUed  that  a  shareholder 
who  has  been  compelled  to  pay  more  than  his 
proportion  of  the  debts  may  maintain  his 
action  against  his  co-stockholders  for  contri- 
bution." In  Haynes  v.  Kent,  8  La.  Ann.  182. 
which  was  an  action  to  enforce  calls  made 
against  a  stockholder,  this  court  said:  "The 
defendant  stands  as  any  other  partner  in  a 
Joint  stock  company,  and  Is  bound  to  pay, 
when  regularly  called  upon,  the  share  of  the 
capital  which  he  agreed  to  pay.  He  Is  in 
no  sense  a  Joint  debtor  of  the  corporation. 
His  obligation,  on  the  contrary,  is  several, 
and  entirely  unconnected  with  those  of  the 
other  stockholders.  He  owes  the  amount  of 
his  subscription,  whether  they  pay  or  not, 
and  nothing  beyond  that  amotmt  can  be 
claimed  of  him  under  any  circumstances." 
Whilst  we  refer  to  these  authorities,  we  are 
not  called  on,  as  we  have  said,  to  express 
(nor  could  we  bx>m  the  data  in  the  record) 
any  opinion  as  to  whether  the  succession  has 
been  discriminated  against  or  not,  and,  if 
so,  what  ite  precise  course  should  be. 

After  consideration  of  the  different  grounds 
of  defense  set  up,  we  have  reached  the  con- 
clusion that  they  are  not  well  founded.    For 
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the  reasons  horeln  aaslgned.  It  is  hereby  or- 
dered, adjudged,  and  decreed  that  the  Judg- 
ment appealed  from  be  and  the  same  Is  here- 
by annulled,  avoided,  and  reversed,  and  it 
is  now  ordered,  adjudged,  and  decreed  that 
there  be  Judgment  in  favor  of  the  Citizens' 
BanlE  of  Louisiana  against  the  succession  of 
Adam  Tltomson  for  the  sum  of  $17,0S0,  being 
the  aggregate  amount  In  principal  of  the 
calls  made  each  year  from  1881  to  1890,  both 
Inclusive,  under  the  charter  of  the  said  bank, 
and  the  laws  relative  thereto,  upon  the  sliares 
of  .stock  in  said  bank  owned  by  Adam  Thom- 
son, with  interest  at  8  per  cent,  per  annum  on 
each  annual  call  from  the  Ist  of  December 
of  the  year  each  call  was  made  until  paid, 
subject  to  a  credit  on  the  13th  day  of  June, 
1891,  of  $8,040,  the  sum  being  the  proceeds 
of  sale  by  executory  process  of  the  shares  of 
stock,  and  property  mortgaged  to  secure  the 
same,  and  that  this  judgment  be  placed  upon 
the  account  of  the  executrix.  It  is  further 
ordered  that  the  succession  of  Adam  Thom- 
son pay  the  cojsts  in  both  courts. 

MILX.ER,  X,  recused. 


(4t  t«.  Aon.  sss) 

OOONBT  V.  RYTER  et  al.     (No.  11,405.) ' 

(Supreme  Court  of  Louisiana.    May  7, 1894.) 

DoMATioK— Presumption — Bank  Deposit  m  A»- 
other's  Namb. 

1.  No  one  Is  presumed  to  have  intended  to 
make  a  donation. 

2.  In  case  a  person  makes  a  deposit  In 
bank  for  the  account  of  another,  pursuant  to  a 
previous  agreement  that  on  a  certain  condition 
the  latter  is  to  employ  it  for  a  designated  pur- 
pose, and  the  former  afterwards  calls  for  the 
restltntion  of  said  sum  before  the  fulfillment  of 
said  condition,  he  is  entitled  to  have  such  cus- 
todian of  the  fund  deposited  respond  to  his  call. 

3.  In  case  the  claim  of  the  respondent  to 
such  demand  be  that  an  absolute  donation  of 
said  sum  of  money  was  Intended,  she  carries 
the  harden  of  proving  such  donation  by  a  fair 
preponderance  of  proof. 

(Syllabus  by  the  Conrt.) 

Appeal  from  dvll  dlsirict  court,  parish  of 
Orleans;  Frederick  D.  King,  Judge. 

Action  by  John  Cooney  against  Mrs.  Mary 
Ryter  and  the  Whitney  National  Bank. 
Judgment'  for  plaintiff,  and  defendant  Mrs. 
Ryter  appeals.    Affirmed. 

Wynne  Rogers  and  Bernard  Titche,  for  ap- 
pellant Mrs.  Ryter.  J.  J.  Mc(3ann  and  Laz- 
arus, Moore  &  Luce,  for  appellee. 

WATKINS,  J..  This  salt  has  for  its  object 
the  recovery  of  $2,500,  on  deposit  in  the 
Whitney  National  Bank.  It  appears  that 
this  sum  of  money  was  deposited  by  the 
plaintiff  for  the  account  and  fn  the  name  of 
his  sister,  Mrs.  Ryter,  the  defendant,  on  or 
about  29th  of  June,  1893,  bis  contention  be- 
ing that  this  deposit  was  for  safe-keeping, 
merely,  during  his  temporary  absence  on  a 

'  Rehearing  refused  May  30,  1884 


visit  to  California;  while  that  of  the  de- 
fendant Mrs.  Ryter  is  that  it  was  an  absolute 
donation  to  her;  or,  to  employ  the  language 
of  plaintiff's  petition:  "That,  being  unmar- 
ried, and  without  forced  heirs,  it  was  his  pur- 
pose and  Intention  to  make  provision,  in  the 
event  of  his  death,  for  the  children  of  his 
said  sister  Mary  Ryter,  and  that  the  deposit 
of  the  funds  as  aforesaid  was  made  in  view 
of  petitioner's  absence  from  the  state  as 
aforesaid.  •  •  •  That  said  Mary  Ryter 
was  fully  advised  of  the  purpose  and  inten- 
tion of  your  petitioner,  and  consented  to  al- 
low the  said  fund  to  be  deposited  in  her 
name,  recognizing  at  all  times  that  your  pe- 
titioner was  the  owner  of  said  fund,  and  en- 
titled exclusively  to  the  use  and  disposition 
thereof."  Averring  amicable  demand  with- 
out avail,  the  plaintiff  demands  possession 
of  said  fund,  and  a  decree  recognizing  him 
as  owner  thereof;  and  he  prays  for  the 
maintenance  of  his  writ  of  sequestration, 
and  the  perpetuation  of  bis  writ  of  Injunc- 
tion. The  defendant  first  pleaded  a  general 
denial,  and  subsequently  amended  her  an- 
swer, and  specifically  denied  that  she  held 
this  fund  in  trust,  and,  on  the  contrary, 
averred  that  the  plaintiff  had  made  her  an 
absolute  donation  of  It  On  the  trial  there 
was  Judgment  in  favor  of  the  plaintiff  for 
the  sum  of  $2,500,  less  $50  that  had  been 
checked  out  of  Imnk  by  Mrs.  Ryter;  and  the 
latter  has  appealed. 

All  parties  admit  that  the  relation  of  the 
Whitney  Bank  to  the  other  parties  to  the 
suit  Is  that  of  a  mere  stakeholder,  and  with- 
out Interest  in  the  result  of  the  controversy. 
Aside  from  the  fact  that  the  fund  was  de- 
posited in  bank  by  the  plaintiff  to  the  credit 
of  the  defendant,  there  is  but  little  evidence 
which  throws  any  light  on  the  controversy, 
outside  of  the  evidence  of  the  parties  to  the 
suit;  and  the  substance  of  the  story  of  each 
Is  of  like  cliaracter  as  their  respective  Judicial 
declarations.  The  following  points  are  col- 
lated in  the  plaintiff's  brief  as  those  estab- 
lished by  the  evidence,  and  relied  upon  by 
him  as  showing  that  no  gratuitous  donation 
was  intended  by  him,  to  wit:  "The  parties, 
though  brother  and  sister,  had  not  visited 
one  another,  or  been  on  speaking  terms,  for 
several  years,  and  they  had  no  love  or  af- 
fection for  each  other.  That  the  plaintiff 
had  not  approved  or  liked  the  deceased  hos- 
bands  of  the  defendant  The  plaintiff  gave 
to  the  defendant,  immediately  before  nuUc- 
Ing  the  deposit  in  the  bank,  $20,  with  which 
to  purchase  such  necessaries  as  she  might 
need.  The  defendant  asked  permission  of 
the  plaintiff  to  draw  on  the  amount  de- 
posited In  case  of  necessity,  and  this  per- 
mission was  granted  by  the  plaintiff  after 
the  deposit  had  been  made.  The  defendant, 
according  to  her  own  testimony,  had  another 
source  of  revenue  or  liveUhood,  being  the 
wages  of  herself  and  children,  from  which 
her  rent  was  paid  and  herself  and  family 
supported;  and,  independent  of  this,  she  ex- 
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pected,  at  the  time,  to  sen  her  honse  for  $210. 
This  was  known  to  the  plaintiff,  and  this 
amotmt  of  $210,  in  addition  to  her  wages  and 
the  wages  of  her  children,  would,  tindw  or- 
dinary circnmstances,  have  8upx>orted  them 
daring  the  absence  of  the  plaintiff.  The  al- 
leged donation  would  hare  left  the  plaintiff 
Tirtually  a  pauper,  and,  in  case  of  sickness 
or  accident,  he  would  be  entirely  dependent 
upon  the  charities  of  the  world,  or  of  a  sis- 
ter for  whom  he  bad  no  love  or  affection, 
and  who  had  none  for  him."  In  addition  to 
the  foregoing  (and  which  are  substantially 
proven  by  the  record)  we  find  in  an  extract 
from  the  record  the  following  statements  of 
the  plaintiff,  viz.:  "Before  I  left,  I  say  to 
her:  'Mary,  come  with  me  to  the  bank.  I 
want  to  pat  $2,500.00  In  your  name  until  I 
get  back  from  California.  But  when  I  get 
back  from  Gallfomia  I  will  try  and  boy  a 
piece  of  property  to  put  you  and  the  chil- 
dren In,  to  ke^  you  from  paying  rent  She 
went  to  the  bank,  and  I  pulled  out  the  twen- 
ty-five himdred  dollar  bills,  and  handed  them 
to  the  derk  of  the  bank,"— instructing  the 
bank  ofQcial  to  pat  it  In  the  name  of  his 
sister,  Mrs.  Ryter,  the  defendant.  Coupled 
with  this  statement  is  the  positive  declara- 
tion of  the  witness  that  he  never  gave  the 
money  to  his  sister,  but  that  she  was  to  hold 
it  for  him  in  trust  antU  his  return  from  Cal- 
ifornia. Again,  the  plaintiff  states  that  he 
went  with  his  sister  to  a  real-estate  agent, 
—the  latter  Introducing  him,— end  he  said: 
"I  am  glad  you  are  selling  that  house  of  hers 
[Mrs.  Ryter 's],  because  she  has  never  been 
able  to  pay  any  taxes  or  insurance  upon  the 
place;  and  it  was  more  an  incumbrance  than 
a  benefit  to  her.  And  I  told  him,  in  the  pres- 
ence of  her,  that  If  be  would  negotiate  to 
buy  but  one  of  those  four  comers,  that  I 
would  buy  it,  and  put  my  sister  and  her 
children  in  it".  He  says  the  sum  of  $1,800 
was  named.  Again,  this  witness  states  that 
he  told  his  sister  that  when  he  returned  from 
California  he  would  try  and  get  her  a  house, 
and  give  her  a  chance  once  more  to  make  a 
living  for  herself  and  children;  and  that  he 
offered  her  "a  couple  of  himdred  dollars,  if 
she  got  the  grocery,  to  buy  a  stock."  He 
farther  states  he  said  that  when  he  returned 
from  California  he  would  boy  a  piece  of 
property,  and  put  b^  and  the  children  in  it 
Tbei  following  question  and  answer  puts  the 
plaintUTs  view  of  the  case  very  clearly: 
"Q.  Why  was  the  mon^  placed  In  the  name 
of  your  sister,— for  her  or  your  protection? 
A.  I  put  it  In  her  name  [so]  that  If  I  would 
get  killed,  die  would  be  the  owner  of  ,lt  It 
was  my  money.  When  I  would  get  back  I 
was  supposed  to  draw  it  out  and  buy  a 
house,  and  put  her  in  it  Q.  Did  you  Intend 
to  give  her  that  house,  If  you  put  her  In  It? 
A.  No,  sir;  because  she  bad  a  bouse  taken 
away  from  her,— sold  for  debt  Q.  Did  you 
make  a  donation  of  the  $2,500  involved  in 
this  controversy  to  your  sister?  A.  Give  It 
to  b»7    Q.  Xea.    A.  No,  sir;   no,  tfr^  Ob, 


no!  •  •  •  Q.  Did  yon  give  your  sista*  au- 
thority, when  you  deposited  that  money  In 
bank  in  her  name,  to  draw  out  any  part  of 
that  money?  A.  Never.  Only  In  case  of 
sickness  or  death.  I  told .  her  she  could 
draw  only  on  that  condition;  and,  if  Mr. 
Danziger  could  purchase  that  piece  of  prop- 
erty, for  her  to  give  blm  a  couple  of  hun- 
dred dollars  to  bind  the  sale,  and  when  I  got 
back  I  would  attend  to  the  rest"  One  of 
the  defendant's  witnesses  confirms  the  story 
In  reference  to  the  plaintiff's  contemplated 
investment  in  propoiy  in  which  his  sister 
and  her  children  were  to  live;  that  "he 
would  fix  up  to  pay  her  debts,  and  she  would 
be  on  top  again."  The  only  material  differ^ 
ence  there  is  between  the  statements  of  the 
plaintiff  and  defendant  consists  in  the  fact 
that  the  former  insists  that  the  money  was 
only  intrusted  to  the  latter  to  be  ultimately 
employed  in  purchasing  a  house  for  the  use 
and  occupancy  of  the  latter  and  her  children, 
while  the  latter  contends  that  the  money  was 
actually  given  to  her,  to  enable  her  to  buy  a 
house  for  herself  and  children.  She  states 
what  she  conceived  to  have  been  the  exact 
words  of  the  plaintiff  thus:  "Q.  What  were 
his  exact  words  when  he  spoke  to  you  about 
giving  you  this  money?  A.  The  exact  words 
were  [tliat]  this  money  was  to  buy  a  place, 
and  in  case  of  want  I  could  draw  and  use 
it  These  are  the  last  words.  I  asked  him 
when  he  was  going  away.  I  says,  'In  case 
I  would  want  money,  *  •  •  can  I  draw 
on  that  money,  and  use  It?'  He  says,  'cer- 
tainly.' "  The  foregoing  Is  substantially  all 
the  testimony  In  this  record  on  the  matter  in 
dispute,  and  in  our  opinion  it  fully  confirms 
the  correctness  of  the  conclusions  of  the  dis- 
trict Judge.   Judgment  affirmed. 


(«  La.  Ann.  U74) 
MBTBB  et  al.  v.  ROTHSCHILD  et  aL    (No. 

11,397.)' 
(Supreme  Court  of  Louisiana.     May  7,  1S94.) 
Lahdlobd  akd  Tbnast— Rioht  to  Sublet. 
No   valid   sublease   of  premises   can   t>e 
made  without  the  consent  of  the  lessor,  when 
the  lease  prohibits  the  subleasing  of  the  prem- 
ises without  the  lessor's  consent 
(Syllabus  by  the  Court) 

Appeal  from  civil  district  court,  parish  of 
Orleans;  Nicholas  H.  Rigbtor,  Judge. 

Action  by  A.  Meyer  &  Bro.  against  M.  H. 
Rothschild  &  Co.  Judgment  for  defoid- 
ants,   and  plaintiffs  appeaL    Affirmed. 

Lazarus,  Moore  &  Luce,  for  appellants. 
Farrar,  Jonas  &  Kruttschnitt,  for  appel- 
lees. 

McBNBRT,  J.  The  plaintlfla  leased  the 
building  No.  100  Canal  street,  in  the  dty 
of  New  Orleans,  from  the  agents  of  the 
lessor,  a  nonresident  The  agents  were 
Robinson  &  Underwood,  of  the  dty  of  New 

'Rehearing  refused  May  30,  18M. 


Digitized  by 


Google 


884 


SOUTHERN  EEPOBTEE,  Voi»  15. 


CLa. 


Orleans.  The  lease  contained  the  stipula- 
tion that  the  property  could  not  be  sub- 
leased without  the  owner's  consent  Plain- 
tiffs sue  the  defendants  for  the  price  upon 
an  alleged  verbal  lease  made  on  10th  Au- 
gust, 1892,  for  the  unexpired  term  of  their 
lease  for  the  price  of  ^,250.  The  defend- 
ant M.  H.  Rothschild  had  negotiated  with 
the  attorney  of  A.  Meyer  &  Bro.  for  the  un- 
expired term  of  the  lease.  Security  was 
demanded  from  Rothschild,  who  was  either 
unable  or  unwilling  to  give  it  On  the  10th 
of  August  an  agreement  was  reached,  by 
which  the  defendant  consented  to  take  the 
unexpired  term  by  paying  in  advance,-  with 
a  discount  of  8  per  cent  He  declined  to 
take  the  premises  after  the  agreement; 
hence  this  suit  The  defendant  denies  that 
ttaore  was  any  valid  contract  of  lease. 

It  Is  evident  that  no  valid  lease  could  be 
made  without  the  consent  of  the  original 
lessor.  This  was  never  given.  Under- 
wood, of  the  firm  of  Robinson  &  Under- 
wood, 'emphatically  states  that  he  had  de- 
clined to  accept  the  defendants  as  lessees 
without  security,  and  they  were  never  ten- 
dered as  lessees  with  the  required  security. 
The  attorney  for  A.  Meyer  &  Bro.  proposed 
the  names  of  several  responsible  parties  to 
Underwood,  and  asked  him  if  he  would  ac- 
cept them  as  security.  He  assented,  but 
says  the  security  was  never  tendered.  In 
reference  to  the  agreement  made  by  the 
attorney  with  Rothschild  about  paying  in 
advance  with  8  per  cent  interest  discount, 
he  says  that  he  has  no  recollection  of  any 
such  proposition  having  been  made  to  him. 
He  is  a  disinterested  witness,  and  was 
sworn  in  plaintiffs'  behalf.  As  he  is  a  real- 
estate  agent,  it  is  reasonable  to  suppose  he 
would  have  positive  knowledge  of  a  tact 
which  it  was  essential  for  him  to  know  In 
order  to  give  his  consent  to  the  subleasing 
of  the  premises.  He  says  the  manner  in 
which  It  was  brought  to  his  knowledge,  be- 
fore the  10th  of  August  agreement,  was, 
when  he  was  asked  by  plaintiffs'  attorney 
if  he  would  not  at  any  time  accept  the  cash 
If  it  could  be  discounted,  but  he  never 
mentioned  Rothschild's  name.  The  question 
seems  to  have  been  hypothetical.  It  is  not 
shown  that  Underwood  was  made  acquaint- 
ed with  the  rate  of  discount,  or  that  any 
definite  understanding  was  ever  made  with 
him  to  accept  defendants  as  lessees  on 
any  particular  condition.  As  the  consent  of 
Robinson  &  Underwood,  the  owner's  agents, 
was  essential  to  a  sublease  of  the  premises, 
it  is  certain  that  the  agreement  between  the 
attorney  and  defendants  was  without  ef- 
fect, as  this  consent  was  wanting.  Ip  a 
brief  opinion  the  district  judge  says  that  the 
verbal  agreement  between  plaintiffs  and  de- 
fendants is  clearly  proved,  but  the  ooncnr- 
rence  of  the  two  wills  was  not  sufficient  to 
impart  vitality  to  it,  without  the  consent  of 
Underwood  &  Boblnson,  the  agents  of  the 
original  lessor.    Their  consent  was  essential 


to  the  perfection  of  the  contract  of  lease, 
and  neither  plaintiffs  nor  defendants  could 
supply  the  missing  link.  It  does  not  ap- 
pear that  Robinson  &  Underwood  w^re 
even  made  acquainted  with  the  10th  of  Au- 
gust agreement  Underwood  says  positive* 
ly  it  was  never  submitted  to  him  for  his 
ratification  w  signature,  and  that  he  has 
never  consented  to  the  subleasing  of  the 
premises  to  the  defendants.  Judgment  af- 
firmed 


(M  La.  Aim.  8») 
STATE  ex  rel.  WARD  v.  BOARD  OF  AS- 
SESSORS.   (No.  11,492.) 
(Supreme  Court  of  LoalBiana.    May  7,  1891.) 
TAX1.TI0N — Exemptions  —  Pbopertt  Lbasbd  roB 
BcsiSEsg  Purposes. 

1.  Property  leased  for  manufacturing  par- 
poses  is  not  exempt  from  taxation,  nnder  arnde 
207  of  the  constitution. 

2.  The  word  "employed,"  used  in  said  arti- 
cle, means  "invested.' 

3.  The  lessor  not  having  invested  said  prop- 
erty in  the  manufacturing  interest  for  which  he 
leased  it,  the  property  so  leased  is  not  exempt 
from  taxation. 

(Syllabus  by  the  Court.) 

Appeal  from  civil  district  court,  parish  of 
Orleans;    Francis  A.  Monroe,  Judge. 

Mandamus  by  the  state  of  Louisiana,  on 
the  relation  of  John  Ward,  against  the  board 
of  assessors.  Judgment  for  relator,  and  de- 
fendants appeal    Reversed. 

E.  A.  O'SuUlvan,  City  Atty.,  and  Henry 
Renshaw,  Asst  City  Atty.,  for  appellants. 
Charles  Louque,  for  appellee. 

McENERX,  J.  This  Is  a  mandamus  pro- 
ceeding to  compel  the  canceling  of  assess- 
ments against  relator's  propwty  for  the  year 
1893.  The  exemption  from  taxation  is  dalm- 
ed  under  article  207  of  the  constitution,  re- 
lieving the  capital  and  machinery  employed 
in  certain  manufactories  from  the  payment 
of  taxes.  The  relator  was  formerly  engaged 
in  the  manufacture  of  machinery,  and  his 
property  engaged  in  said  business  was  ex- 
empted from  taxation,  under  the  provisions 
of  article  207  of  the  constitution.  He  add 
his  tools  and  machinery  to  other  parties, 
and  leased  to  them  the  lot  and  building. 
They  conttaraed  the  same  business.  Relator 
claims  exemption  for  the  lot  and  bnUding 
because  the  property  Is  still  employed  in  the 
production  of  machinery. 

It  is  a  universal  rule  that  exemption  laws 
must  be  construed  strictly.  They  must  be 
confined  within  the  limits  intended  by  the 
law-giver.  The  object  of  the  article  In  the 
constitution  Is  to  encourage  the  production 
of  certain  articles  mentioned  In  the  article. 
The  exemption  was  intended  to  Indaoe  the 
owner  of  capital  and  machinery  to  emplof 
them  In  the  manufacture  of  said  articles. 
The  exemption  was  based  upon  the  owner- 
ship or  Interest  in  the  capital,  machinery, 
and  property  employed  in  the  enterprise,  and 


Digitized  by 


Google 


U.) 


BETZ  V.  LIMONGL 


88S 


Interest  In  the  products.  It  la  addressed  to 
maimfacturers,— those  who  would  have  an 
Interest,  bj  the  Investment  of  capital.  In  the 
products  of  manufacturing  establishments. 
The  relator  has  no  Interest  in  the  manu- 
facture of  machinery  by  bis  tenant  He  Is 
an  utter  stranger  to  the  enterprise,  and  has 
no  capital  invested  In  it  He  is  the  lessor 
of  the  property  in  which  the  manufactory  is 
conducted,  and,  because  it  is  leased  for  the 
purpose  of  carrying  on  a  manufacturing  es- 
taUlBhment,  cannot,  by  any  possible  reason- 
ing, convert  It  into  capital  or  property  In- 
Vested  or  employed  in  the  Industry  con- 
ducted by  his  tenants.  The  article  of  the 
constitution  is  very  plain.  It  says:  "The 
capital,  machinery,  and  other  property  em- 
ployed In  the  manufacture  of  *  *  *  ma- 
chinery shall  be  exempt  for  twenty  years 
from  taxation."  The  word  "employed"  means 
"invested,"  as  used  in  the  article.  Under 
the  interpretation  of  the  article  aslied  by  re- 
lator, every  species  of  property  not  used 
by  the  manufacturer,  but  used  about  the 
premises  or  in  the  manufactory,  would  be 
exempt  Carts  and  wagons  employed  in 
hauling  to  depots  for  shipment  and  bringing 
materials  to  the  factory,  would  be  exempt 
notwithstanding  they  are  hired  to  it  by 
other  parties,  who  pursue  a  distinct  and 
separate  calling;  The  article  does  not  in- 
tend to  exempt  these,  nor  does  it  intend  to 
exempt  the  lessors  of  property  who  happen 
to  find  a  tffluint  who  is  a  manufacturer,  and 
uses  the  property  in  his  special  calling.  It 
is  therefore  ordered,  adjudged,  and  decreed 
that  the  Judgment  appealed  from  be  annul- 
led and  reversed,  and  it  is  now  ordered  that 
the  rule  granted  herein  be  discharged,  at 
lelator's  costs. 


(46  lA.  Ann.  tan 

BETZ  V,   UMONQL    (No.  11,884.)' 
(Supreme  Oourt  of  Louisiana.   March  26,  1891.) 

VKWKCnTB  STBEBT— LlABIUTT  Or  Abcttino 

OwNsa. 

1.  Private  actions  do  not  lie  fi>r  breach  of 
public  duty. 

2.  Section  36  of  Act  20  of  1882  (the  charter 
of  the  dty  of  New  Orleans),  requiring  owners 
of  lots  to  iceep  the  banquettes  in  front  of  same 
in  repair,  and  Act  114  of  1886,  anthorlxins  the 
city  council  to  establish  a  uniform  grade  of 
banquettes,  and  requiring  the  owner  of  Iota 
£ronting  on  the  banquette  to  make  the  grade, 
impose  upon  the  lot  owner  a  public  duty,  and 
•  person  injured  by  the  neglect  of  the  lot  owner 
to  repair  the  banquette  or  to  make  the  onlform 
grade  cannot  bring  a  private  action  against  the 
owner  of  the  premises  for  the  injury  sustained 
hj  his  breach  of  public  duty. 

S.  There  has  been  no  grant  of  power  to 
the  city  of  New  Orleans  to  change  the  general 
law,  and  to  transfer  the  responsibility  for  inju- 
ries resulting  from  defects  in  the  public  ways 
from  the  public  to  an  individual  who  is  not  di- 
rectly responsllde  fur  their  ^stence. 

4.  Theduty  of  the  property  owner  in  repairing 
the  banquettes,  and  conforming  to  an  establish- 
ed grade,  is  to  the  whole  public  of  the  city,— all 
of  the  Inhabitants,  who  own,  in  common,  the 

*Bebearing  refused  Mav  28,  1884. 
T.15so.no.lO— 2S 


banquettes.   Tlie  punldiment  for  breadi  of  this 

fiubllc  duty  must  be  in  some  form  of  pub- 
ic prosecution,  and  not  by  a  suit  for  wm- 
ages  by  an  individual. 

6.  There  are  certain  burdens  imposed  upon 
individual  members  of  a  community  for  the 
benefit  of  individual  and  particular  members 
of  the  same,  which,  for  a  violation  of  the  duty 
imposed,  may  nve  rise  to  an  individual  tight 
of  action,  as  well  as  a  public  prosecution. 

6.  The  distinctions  between  the  duty  Im- 
posed as  due  to  the  collective  community,  and 
that  due  to  individuals,  are  readily  distinguish- 
ed by  the  nature  of  the  obligation. 
(Syllabus  by  the  Oourt) 

Appeal  from  civil  district  court,  parish  of 
Orleans;  Frederick  D.  King,  Judge. 

Action  1^  Philip  M.  Betz  against  Franoots 
Limongi.  Judgment  for  defendant,  and  plain- 
tiff appeals.    Affirmed. 

Benjamin  Bice  Forman  and  B.  B.  Forman, 
Jr.,  for  appellant  Chrehen  &  Sutbon,  toe 
appellee. 

McENBRY,  J.  The  plalntitTs  wife  was  in- 
jured on  the  banquette  in  front  of  defendant's 
house,  in  the  dty  of  New  Orleans,  while 
passing  in  front  of  the  same.  It  la  alleged 
that  the  injury  was  In  consequence  of  the 
defendant  having  neglected  to  repair  the  ban- 
quette. It  is  not  alleged  that  the  injury  re- 
sulted from  any  obstacles  placed  on  the  ban- 
quette by  defendant  There  was  Judgment 
for  defendant,  rejecting  plaintlfC's  demand. 
The  plaintllf  appealed. 

Section  86  of  tb?  charter  of  the  dty  of 
New  Orleans  provides  "that  all  paved  ban- 
quettes In  the  dty  of  New  Orleans  shall  be 
kept  in  repair  by  the  owner  of  real  property 
fronting  thereon,"  and  section  8  of  the  same 
says  the  "dty  council  shall  have  power  to 
compel  the  owners  of  property  or  tenants  to 
keep  their  side  walks  in  front  of  such  proper- 
ty dear  and  in  repair."  Act  114  of  1886  au- 
thorized the  dty  coundl  to  establish  a  uni- 
form grade  for  the  banquettes  in  the  city. 
When  the  city  coundl,  in  its  discretion, 
deems  It  necessary  to  alter  the  grade  on  any 
street.  It  is  made  the  duty  of  the  dty  sur- 
veyor "to  give  the  grade  and  make  it  known," 
upon  which  the  proper  notices  shall  be  Issued 
by  the  commissioner  of  public  works  to 
owners  of  property,  or  their  agents,  to  con- 
form to  the  newly-established  grade  within 
10  days  after  the  service  of  the  notice.  In 
default  of  the  owner  doing  the  required  grad- 
ing after  the  proper  notice,  it  is  made  the 
duty  of  the  comptroller  of  the  dty  to  have 
the  work  done,  at  the  request  of  the  commis- 
sioner, at  the  expense  of  the  owner.  A  cer- 
tificate for  the  cost  of  the  work  is  recorded, 
which  becomes  a  lien  on  the  property,  with 
6  per  cent  Interest  per  annum. 

We  are  asked  by  plaintiff's  couosd,  In  do- 
fault  of  Judgment  in  his  favor,  to  remand  the 
case,  to  correct  certain  alleged  errors  of  the 
district  Judge  in  his  ruling  In  reference  to  the 
scope  and  meaning  of  Act  114  of  1886.  It 
will  be  unnecessary  to  remand  the  case,  for 
the  reason  that,  oonoedlng  all  tiw  plaintiff 
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aafcs  In  reference  to  said  mllngs,  we  do  not 
fhlnk  he  Is  entitled  to  a  judgment  Conced- 
ing that  the  defendant  had  failed  to  make 
repairs  to'  the  banquettes,  and  the  council 
had  ordered  the  banquette  raised  or  lowered 
on  the  street  on  which  defendant  owned  the 
property,  and  that  he  bad  been  served  with 
proper  notice,  and  bad  failed  to  comply  with 
the  same,  still  only  a  public  duty  would  have 
been  imposed  upon  him,  the  neglect  to  per- 
form which  could  not  render  him  liable  to  an 
individual  who  had  been  injured  on  the  side- 
walk or  banquette  in  consequence  of  the 
failure  to  repair  it,  or  to  raise  or  lower  it  in 
conformity  to  the  established  grade.  Dill. 
Mnn.  Corp.  f  1028.  In  the  case  of  TaylcHT  ▼. 
Railway  Co.,  45  Mich.  74,  7  N.  W.  728,  the 
coundl  of  .the  city  of  Monroe  had  full  and 
complete  power  over  the  streets;  and  the 
le^slature  liad  granted  to  said  city,  in  Its 
charter,  the  power  to  compel  owners  and  oc- 
cupants of  property  to  repair  the  banquettes 
In  front  of  same,  and  to  keep  them  free  from 
obstructions  and  snow  and  ice.  The  platn- 
ti£F  in  that  case  sued  the  defendant  for  an 
Injury  suffered  by  her  in  consequence  of  slip- 
ping and  falling  upon  the  Ice  which  had 
formed  on  the  sidewalk  in  front  of  premises 
occupied  by  defendant,  who  bad  failed  to 
remove  it  in  accordance  with  the  city  ordi- 
nance. Judge  Cooley,  the  organ  of  the  court, 
held:  "An  ordinance  requiring  all  persons  to 
keep  their  sidewalks  free  from  Ice  imposes 
a  purely  public  duty,  and  persons  Injured  by 
slipping  on  the  ice  cannot  bring  private  ac- 
tions against  the  owner  of  the  premises." 
The  syllabus  of  the  case  U  brief,  and  is  as 
follows:  "Private  actions  do  not  lie  for 
breach  of  public  duty."  In  the  case  of  City 
of  Hartford  v.  Talcott,  48  Conn.  525,  the  ac- 
tion was  by  the  city  against  the  defendant  to 
recover  the  amount  of  a  judgment  against 
plaintiff  for  damages  for  an  injury  caused  by 
ice  upon  a  sidewalk  In  ftont  of  his  premises. 
The  city  had  been  held  liable  because  of  the 
duty  imposed  upon  it  to  keep  the  sidewalks 
in  repair,  and  free  from  obstructions.  The 
city  council  of  Hartford  had  passed  an  or- 
dinance requiring  every  owner  or  occupant 
of  a  building  or  lot  bordering  upon  a  street 
with  paved  or  graded  sidewalks  to  remove 
from  the  walk  all  snow  and  ice  within  a  cer- 
tain time,  and  imposing  a  penalty  for  the 
nonperformance  of  the  public  duty.  The  or- 
dinance was  passed  In  conformity  to  a  gen- 
eral law  of  the  state  which  placed  upon  mu- 
nicipal corporations  the  burden  of  keeping 
the  highways  in  their  respective  limits  In  a 
reasonably  safe  condition.  The  court  held 
that  there  was  no  grant  of  power  to  the  city 
council  to  change  the  general  law,  and  trans- 
fer the  responsibility  for  injuries  resulting 
from  defects  In  the  way  from  the  public  to 
an  individual  who  is  not  directly  responsible 
for  their  existence.  And  we  can  find  no  such 
power  to  transfer  responsibility  in  the  char- 
ter of  the  city  of  New  Orleans,  or  In  Act  114 
of  1886.    The  charter  and  Act  114  only  au- 


thorised the  enactment  of  an  ordinance  re- 
quiring each  proprietor  fronting  on  a  street 
to  assist  the  dly  In  keeping  the  banquette  in 
repair,  and  to  keep  it  to  a  certain  grade;  and 
such  seems  to  be  the  Intent  of  the  legislature 
in  relation  to  the  city  of  New  Orleans.  No 
penalty  is  imposed,  by  fine,  for  the  nonper- 
fcH-mance  of  the  public  duly  imposed.  The 
work  is  to  be  done  at  the  racpense  of  the 
owner,  if  he  fails  to  do  it,  with  an  additional 
burden  of  6  per  cent.  Interest  By  this  leg- 
islation the  city  Is  not  relieved  from  responsi- 
bility. It  Is  stlU  its  duty  to  do  the  woric, 
and,  as  It  has  no  authority  to  shift  the  re- 
sponsibility for  failure  to  do  it  It  remains 
answerable  for  Injuries  resulting  from  neg- 
ligence of  the  ovmer,  on  its  own  omission  to 
act 

It  is  claimed  by  plaintiff  that  under  section 
36  of  the  city  charter,  qnoted  above,  the  ob- 
ligation to  keep  the  banquettes  in  repair  im- 
posed a  duty  upon  the  owner  of  the  lot  In 
favor  of  all  persons  who  use  them,  and  that 
the  neglect  to  keep  them  in  repair,  in  conse- 
quence of  which  any  one  lawfully  using  the 
banquette  is  injured,  renders  the  owner  lia- 
ble to  him  in  damages.  But  the  duty  im- 
posed was  not  for  the  benefit  of  indiviauals, 
or  a  particular  class  of  individuals.  The  du- 
ty was  to  the  whole  public  of  the  dty,  to  all 
Its  Inhabitants,  who  own  the  banquettes  and 
streets  In  common.  The  neglect  to  repair  the 
banquettes  was  such  a  breach  of  public  duty 
that  Its  punishment  mast  be  in  some  form  ist 
public  prosecution,  and  not  by  a  suit  for 
damages  by  an  individual.  45  Mich.  74,  7 
N.  W.  728.  There  are  certain  bnrdMos  Im- 
posed upon  the  individual  members  of  a  com- 
munity, for  the  ben^t  of  a  particular  In- 
dividual or  class  of  individuals,  which,  for  a 
violation  of  the  duty  Imposed,  may  give  rise 
to  an  individual  right  of  action,  as  well  as 
a  public  prosecution.  Id.  Such  actions  gen- 
erally spring  from  franchises  granted  by  the 
state,  or  some  subordinate  political  corpora- 
tions, to  be  used  for  the  benefit  of  the  In- 
dividual membos  of  the  community,  or  from 
the  performance  of  a  public  duty  by  an  ottL- 
dal  for  the  benefit  of  a  particular  Individual. 
The  distinction  between  the  duty  imposed  as 
due  to  the  whole  community  collectively,  and 
that  due  to  individuals,  is  readily  distin- 
guished by  the  nature  of  the  obligation. 
Judgment  affirmed. 


(46    La.   Ann.   ESt) 
DURWABD  et  al.  t.  JBWETT  et  at    (Na 

u,4oa) ' 

(Supreme  Court  of  Louisiana.  April  23,  1894.) 
forbion  ksoeivebs— iwsolvbnot  of  blnsvolbht 
Associations — Traitspbs  op  Punss. 
1.  In  an  association  like  the  Iron  Hall, 
where  all  the  members,  although  residing  in  dif- 
ferent JnrisdictioDS,  are  bound  by  a  common 
contract  by  the  supreme  representative  of  the 
order,    which   manages   a   trust   fund   for   the 

'  Rehearing  refused  May  22, 1894 
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benefit  of  th«  entire  membership,  If  _  a  court 
at  the  domicile  of  the  asBociatioa  appoints  to  it 
a  receiver,  on  account  of  its  insolTency,  it  is 
competent  for  a  coart  in  another  jarisdiction  to 
order  trust  funds  forming  a  part  of  the  trust 
funds  held  by  a  local  branch  to  be  paid  into  the 
bands  of  the  receiver. 

2.  It  is  no  objection  to  such  an  order  that 
the  central  authority  hat  made  a  regnlation  that 
only  a  certain  portion  of  the  trust  fund  shall  be 
forwarded  to  it  at  stated  times.  The  insolvency  of 
the  association  makes  the  whole  fund  demand- 
able  for  the  purposes  of  distribution  among 
those  who  have  acquired  rights  on  it. 
(Syllabus  by  the  Court) 

Appeal  from  civil  district  cotfft,  parish  of 
Orleans;   Frederick  D.  King,  Judge. 

Petition  of  Widow  S.  Durward  and  others 
against  Mrs.  Jennie  Jewett  and  others.  De- 
cree granting  an  injunction  as  prayed  for, 
and  defendants  appeal.    Reversed. 

Branch  K.  Miller,  for  appellants.  Morris 
Marks  and  Albert  Yoorhlea,  for  appellees. 

McENERY,  J.  The  plaintiffs  are  members 
of  branch  No.  1148  of  the  Order  of  the  Iron 
Hall.  This  society  or  association  is  insol- 
vent, and  is  in  the  hands  of  a  receiver  ap- 
pointed in  the  state  of  Indiana,  at  its  head- 
quarters or  domicile  at  Indianapolis.  The 
plaintiffs  allege  that  the  Iron  Hall  has  ceased 
to  exist,  does  no  business,  and,  as  memoers 
of  said  branch  1148,  they  fear  that  the  offl- 
cess  thereof  will  send  the  money,  property, 
«tc.,  of  said  branch  to  the  receiver  In  In- 
diana. They  pray  for  an  injunction  restrain- 
ing them  from  sending  said  money,  etc.,  be- 
yond the  limits  of  this  state.  The  injunction 
issued  as  prayed  for,  and  on  its  trial  was  per- 
petuated, and,  in  accordance  with  the  prayer 
of  the  petition,  the  property  was  deposited  in 
court  Subsequently  an  order  was  granted 
distributing  the  fund  among  the  members  of 
branch  1148.  The  officers  against  whom  the 
injunction  issued  resist  the  same,  on  the 
ground  that  the  money  belongs  to  the  "su- 
preme sitting"  of  the  order,— that  Is,  to  the 
entire  membership  of  the  order,  of  which  the 
former  is  the  representative. 

The  fund'in  controversy  is  the  reserve  fond 
trom  assessments  made  prior  to  the  appoint- 
ment of  a  receiver.  It  is  tme  that  the  Iron 
Hall  is  hopelessly  insolvent,  but,  as  it  Is  a 
corporation  organized  under  the  laws  of  In- 
diana, the  appointment  of  a  receiver  did  not 
destroy  its  corporate  existence,  unless  there 
had  been  a  Judgment  forfeiting  its  charter, 
and  a  receiver  appointed  to  wind  up  its  af- 
fairs In  accordance  with  the  decree.  But  It 
does  not  appear  that  any  such  decree  of  for- 
feiture has  been  rendered.  When  the  re- 
ceiver was  appointed,  he  undertook,  under 
tbb  supervision  of  the  Indiana  court,  to  man- 
age the  affairs  of  the  corporation,  suostitut- 
ing  the  court's  administration  of  its  affairs 
for  that  of  the  officers  of  the  corporation. 
Falley  v.  Talbee,  55  Fed.  893.  The  Iron 
Hall  was  organized  as  a  mutual  benefit  so- 
ciety. Assessments  were  made  for  various 
purposes,— to  take  care  of  the  sick,  to  pay  in- 


surance on  the  lives  of  deceased  members, 
and  to  provide  a  benefit  fund,  for  all  who 
had  complied  with  the  rules  and  regulations, 
of  a  sum  not  exceeding  $1,000.  All  who  be- 
came members  of  the  order  were  bound  by 
the  rules  and  regulations,  and  thtre  was  a 
contract  between  and  amons  all  its  members 
throughout  the  many  states  in  which  the  or- 
der existed.  All  who  have  complied  with  the 
Tules  and  regulations  have  rights  upon  the 
reserve  fund,— the  sick,  the  heirs  of  deceased 
members,  and  those  who  are  entitled  to  the 
benefit  fund  shown  by  certificates  against 
the  assessments  of  which  the  reserve  fund 
forms  a  part  The  assessments  were  made 
lor  the  purpose  of  meeting  these  obligations, 
and  the  fund  arisiag  thereftom  is  a  trust 
fund,  held  by  the  order,  either  inunedlately 
or  through  its  branches,  for  destination  to  its 
proper  uses.  Section  1  of  law  11  of  the  ordo: 
Is  that  20  per  cent  of  the  amount  r&erved 
by  each  branch  on  each  assessment  shall  be 
set  aside  and  retained  as  a  reserve  fund, 
which  is  declared  to  be  the  property  of  the 
supreme  sitting,  and  shall  be  subject  to  its 
control  at  all  times,  as  provided  by  the  or- 
der. After  the  expiration  of  six  years  and 
six  months  from  the  date  of  the  organization 
of  the  order,  one-seventh  of  the  reserve  fund 
then  on  hand  shall  be  called  for  to  pay  bene- 
fits, and  annually  thereafter  one-seventh  of 
the  reserve  fund  shall  be  called  in  for  like 
purposes.  Section  2  intrusts  the  Investment 
of  the  reserve  to  the  local  branch,  and  pro- 
vides for  the  manner  of  its  investment. 
Plaintiffs  contend  that  the  order  having 
ceased  to  exist,  and  being  no  longer  able  to 
carry  out  its  object  and  pturposes,  said  fund 
reverts  to  the  original  subscribers  of  the 
branch.  This  was  a  trust  fund,  and  held, 
not  alone  for  the  benefit  of  the  members  of 
the  local  branch,  but  for  all  the  membership 
of  the  order.  The  fact  that  the  trust  (xtnlA. 
not  be  carried  out  as  originally  intended  can- 
not deprive  these  members  of  the  rights 
which  th^  have  acquired  in  the  trust  fund. 
Every  member  of  the  order  must  be  to  some 
extent  likened  to  a  shareholder  in  a  business 
corporation.  The  forfeiture  of  the  franchise 
does  not  include  forfeiting  of  property,  and, 
when  this  has  been  declared  extlngidshed, 
property  rights  are  not  destroyed.  Courts 
will  80  manage  the  property  as  to  preserve 
all  rights  upon  it  according  to  law  (Mor. 
Frlv.  Corp.  par.  1033),  and  the  fact  that  the 
legal  title  to  proper^  becomes  extinguished 
by  a  dissolution  of  the  corporation  does  not 
destroy  the  rights  of  beneficial  owners  upon 
it  (Id.  par.  1032).  The  members  of  the  or- 
der, like  shareholders,  are  the  beneficial  own- 
ers of  the  20  per  cent  reserve  fund.  All  who 
have  paid  assessments  liave  an  interest  In 
this  fund,  whether  they  reside  in  Indiana, 
New  Jersey,  or  this  stata  It  was  made  for 
a  specific  purpose,  the  benefit  of  which  was 
to  inure  to  the  whole  iHrotheriiood,  and  not 
for  any  particular  branch.  "Equity  -will  al- 
ways protect  the  rights  of  a  cestui  que  trust. 
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without  regard  to  the  strictly  legal  title;  and 
therefore,  when  a  corporation  Is  dissolved,  a 
court  of  equity  will  recognize  and  protect  the 
equitable  rights  of  the  shareholders,  for 
whom  the  corporate  body,  as  recognized  by 
law,  was  merely  a  representatiye  or  trustee; 
and  the  assets  of  the  dlssolTed  corporation 
will  be  treated  In  equity  as  a  trust  fund  be- 
longing to  the  shareholders  of  the  company, 
subject  to  the  rights  of  its  creditors."  Id.* 
The  organization  of  the  courts  of  Louisiana, 
the  principles  enunciated  in  the  C!ode,  and 
the  rules  of  practice  enable  them  to  fully 
carry  out  this  equity  doctrine.  The  supreme 
sitting  is  unquestionably  the  owner  of  the 
fund.  It  was  held  for  it  by  the  local  branch, 
and,  for  the  purposes  of  carrying  out  the  trust. 
It  has  the  right  to  demand  the  fund  from 
the  local  branch.  The  fund  was  to  be  called 
for  after  a  lapse  of  time  in  small  amounts. 
But  when  the  corporation  became  insolvent, 
and  was  placed  in  the  hands  of  a  receiver, 
the  entire  amount  became  due  and  demand- 
able  in  brder  to  satisfy  those  who  had  claims 
upon  It  The  fund  had  been  paid  in  on  as- 
sessments. Individual  ownership  over  the 
amount  ceased.  Tltie  was  vested  in  the  su- 
preme sitting,  and  the  local  branch  only  held 
it  for  it,  and  It  did  not  relinquish  ownership, 
but  only  regulated  a  call  on  it  at  stated 
periods.  The  Inability  to  carry  out  this  reg- 
ulation did  not  cause  the  fund  to  revert  to 
those  who  had  paid  the  assessments.  In  the 
case  of  FaUey  v.  Talbee,  55  Fed.  892,  there 
was  a  proceeding  instituted  by  the  receiver 
of  the  Iron  Hall  to  gain  possession  of  the  re- 
serve fund  held  by  a  local  branch  in  Rhode 
Island.  The  defendants  In  that  case  argued, 
as  the  plaintiffs  do  here.  The  United  States 
district  judge  in  that  case  said:  "The  argu- 
ment, then,  Is  that,  according  to  this  law,  the 
supreme  sitting  can  call  toe  the  reserve  fund 
only  at  certain  times  and  for  certain  pur- 
poses, and  therefore  the  receiver  can  call  it 
In  only  at  these  times  and  for  these  purposes, 
and  not  for  the  general  purpose  of  liquidating 
the  whole  trust  fund.  This  argument,  I 
think,  rests  on  a  misapprehension  of  the  ef- 
fect of  the  laws  of  the  society.  They  un- 
doubtedly do  Impress  upon  the  funds  the 
character  of  trust  funds,  and  perhaps  afTect 
different  parts  of  the  fund  with  different 
equities,  but  as  to  the  time  and  manner  of  as- 
certaining and  marshaling  these  equities,  and 
as  to  the  method  of  administration  of  the 
fund  accordingly,  they  must  be  taken  to  be 
abrogated  in  the  case  where,  as  this  bUl  al- 
leges, the  society  Is  Insolvent" 

In  an  association  like  the  Iron  Hall,  where 
all  the  members  of  the  society,  although  re- 
siding in  different  jurisdictions,  are  bound  by 
a  common  contract  to  the  supreme  represen- 
tative of  the  order,  which  undertakes  to  man- 
age a  trust  fund  for  the  benefit  of  all  Its 
members,  if  a  court  of  the  domicile  of  the  or- 
der which  assumes  Jurisdiction  appoints  a  re- 
ceiver on  account  of  Insolvency,  it  -is  compe- 
tent for  a  court  In  another  Jurisdiction  to  or- 


der funds,  forming  a  part  of  the  trust  fund, 
to  be  paid  Into  the  hands  of  the  receiver. 
Falley  v.  Talbee,  55  Fed.  892.  The  receiver 
Is  not  here  demanding  this  reserve  fund,  but 
the  injunction  issued  on  the  hyirathesis  that 
he  might  demand  it  Hence,  we  have  of 
necessity  been  compelled  to  treat  the  case 
as  though  the  receiver  was  plaintiff  in  a  de- 
mand for  the  fund.  It  is  therefore  ordered, 
adjudged,  and  decreed  that  the  Judgment  ap- 
pealed from  be  annulled,  avoided,  and  re- 
versed. It  is  now  ordered  that  the  demand 
of  plaintiffs  be  rejected,  and  the  iojunction 
dissolved. 


(«  Ul.  Ann.  118$) 
LBMAN  T.  MANHATTAN  LIFB  INS.  CO. 

(No.  11,427.) » 
(Supreme  Orart  of  Louisiana.    May  7,  1891.) 

Action  oh  Lifb  Poliot  —  Proofs  of  Lobs— Sui- 
cide— BnuDEN  of  Pkoof. 

1.  In  an  action  on  a  life  policy,  proofs  of 
loss,  stating  suicide  as  the  caase  of  death,  are 
admissible,  but  not  conclusive  against  the  as- 
sored.  Bliss,  Ins.  S  265;  Association  v.  Sar- 
gent, 12  iSup.  Ct  332,  142  U.  8.  699;  Insurance 
Co.  v.  Newton,  22  Wall.  36;  PhUlips  v.  Insur- 
ance Co.,  26  La.  Ann.  404. 

2.  In  such  actions,  when  the  defense  is  self- 
destruction,  the  burden  of  proof  is  on  the  in- 
surer to  establisli  the  suicide;  and  when  cir- 
cumstantial evidence,  only,  is  relied  on,  the  de- 
fense fails,  unless  the  circumstances  exclude, 
with  reasonable  certainty,  any  hypothesis  of 
death  by  accident,  or  by  the  act  of  another. 
Bliss,  Ins.  IS  366,  307;  Mallory  v.  Insurance 
Co.,  47  N.  Y.  52;  Phillips  v.  Insurance  Co., 
26  La.  Ann.  404. 

3.  No  such  exclusion  of  any  hypothesis  save 
suicide  can  be  predicated  on  the  mere  fact  of 
the  dead  body  of  the  person  Insured,  found  with 
a  mortal  wound  from  a  gunshot,  the  discharged 
pistol  wedged  on  the  thumb,  "as  if  thrust  in 
forcibly,"  and  there  being  other  circumstancea 
inconsistent  with  self-destruction. 

^Syllabus  by  the  Court) 

Appeal  from  civil  district  court,  parish  of 
Orleans;   Thomas  C.  W.  Ellis,  Judge. 

Action  by  Caroline  Leman  against  the  Man- 
hattan Life  Insurance  Company.  Judgment 
tvt  defendant,  and  plaintiff  appeals.  Be- 
versed. 

A.  H.  Leonard  and  MchtIs  Maries,  for  ap- 
pellant   DInlcelspiel  &.  Hart,  for  appellee. 

MILLER,  J.  The  plaintiff  sues  on  a  pol- 
icy of  insurance  issued  by  the  defendant  on 
the  life  of  her  husband.  The  defense  Is,  the 
husband  committed  suicide,  and  the  policy 
excludes  liability  in  cases  of  self-destruction, 
sane  or  insane.  The  Jury  found  for  the  de- 
fendant and  plaintiff  appeals  from  the  Judg- 
ment on  the  verdict 

The  proof  of  loss  famished  the  company, 
L  e.  statements  of  the  undertaker,  physicians, 
agent  and  friend,  as  well  as  the  coroner's 
inquest  stated  suicide  as  the  catise  of  death. 
The  defeudant,  offering  these  proofs,  in- 
sisted plaintiff  was  bound  by  them;  that  Is, 
defendant  objected  to  any  testimony  contrsr 

>  Rehearing  refused  May  80, 18M. 
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dieting  these  xtroote.  The  court  admitted  the 
te8tlm<»iy.  It  l8  to  be  observed,  at  the  out- 
set, the  cause  of  death,  In  this  case,  is  pure- 
ly a  matter  of  opliiloD.  There  is  no  testi* 
mony  whatever  on  the  subject,  except  the 
fact  the  Insured  was  found  dead,  from  a  mw- 
tal  gunshot  wound,  with  a  pistol  wedged  in 
the  bend  of  his  thumb,  and  the  body  bo  dis- 
posed (as  will  be  discussed  in  another  place) 
as  to  suggest  inferences  entirely  consistent 
with  accidental  death,  or,  at  least,  not  of  a 
character  to  exclude  every  supposition  but 
suicide.  If  opinions  of  witnesses  as  to  the 
cause  of  death  are  to  be  accepted  as  con- 
clasive,  contained  in  statements  wlilch  the 
company  exacts  under  their  poUcy,  it  Is  a 
harsh  application  of  the  supposed  rule  as  to 
the  effect  of  such  statements.  In  our  opln- 
i<m,  neither  reason  or  auth(»l.ty  support  the 
contenticm  of  the  company  in  this  respect. 
We  ttiink  the  proofs  of  death  were  admissi- 
ble, to  be  weighed  by  the  Jury  with  other  tes- 
timony administered.  Such  was  the  ruling 
of  the  lowo:  court,  and  we  sustain  It  See 
Association  v.  Sargent,  142  V.  8.  699,  12  Sup. 
Ct.  332;  Insurance  Oo.  v.  Newton,  22  WalL 
mi;  Phillips  V.  Insurance  Co.,  26  La.  Ann. 
401.  The  authorities,  perhaps,  do  not  go  the 
full  length  here  a£9rmed;  but  they  tend  to 
give  the  proofs  of  death  admissibility,  but 
certainly  do  not  assert  their  conclusiveness. 
The  better  opinion  is,  the  Insurer  is  not  es. 
topped  by  the  proofs.    Bliss,  Ins.  §  265. 

The  discussion  on  the  point  that  suicide 
should  be  regarded  as  proceeding  from  in- 
sanity, and  not  bar  recovery,  even  though 
the  policy  stipulated  no  recovery  in  cases  of 
seU-deBtmction,  has  been  ended,  as  life  pol- 
icies now,  usually,  we  believe,  contain  what 
is  known  as  the  "sane  or  insane  clause,''  i.  e. 
no  recovery  in  cases  of  suicide,  sane  or  In- 
sane. That  clause  is  in  this  policy.  But 
still,  notwithstanding  the  sane  or  insane 
clause,  to  defeat  a  recovery  on  this  policy,  it 
must  appear  the  deceased  took  his  life.  In 
this  case  the  testimony,  mainly,  the  mute 
witness  of  the  dead  body,  Is  all  on  which 
the  company  relies,  besides  the  statements 
In  the  ikToofS  of  loss,  from  those  who  were 
possessed  of  no  knowledge,  save  that  af> 
forded  by  the  body  of  the  deceased.  There 
is  In  the  record  a  mass  of  what  is  termed 
"expert  testimony."  It,  of  course,  consists 
of  theories  as  to  the  cause  of  the  death. 
The  testimony  is  of  those  who  testify  from 
their  experience  in  the  use  of  firearms;  and 
from  physicians,  who  draw  their  Infer- 
ences from  the  gunshot  wound,  the  position 
of  the  body,  and  oth»  circumstances.  The 
admissibility  of  snch  testimony  is,  at  best, 
doubttnL  BUss,  Ins.  H  378,  379.  The 
court,  at  last,  must  determine  the  basis  ard 
potency  of  all  such  theories,  arising  from 
all  the  facts.  These  facts  are:  The  body, 
found  with  the  wound  from  a  gunshot,  caus- 
ing death;  the  discharg^ed  pistol,  wedged,  or 
as  If  It  had  been  forced,  on  the  thumb  of  the 
riKht  hand;  the  body  reclining  on  the  sofa, 


as  of  one  sleeping;  the  left  arm  rested  on 
the  breast;  the  right  leg  crossed  on  the 
left;  the  head  in  the  usual  position  of  one 
in  repose,  and  there  being  no  evidence  of 
any  convulsive  movement.  If  we  correctly 
translate  the  technical  word  "Jactitation," 
used  by  the  pliysldans  who  testify.  Tbe 
pistol  was  "tlglitly  wedged"  to  the  thumb, 
so  as  to  require  force  to  remove  It  The 
question  is  whether  these  appearances  point 
to  suicide,  to  the  exclusion  of  any  other 
cause.  Why  not,  with  equal  potency,  to  ac- 
cidental death,  or  death  by  the  hand  of  an- 
other? Dr.  Gray,  who  was  one  of  those 
who  gave  a  statement,  at  first,  attributing 
the  death  to  suicide,  seems  to  have  changed 
his  opinion.  He  testifies:  "I  was  first  led 
to  tielieve  it  was  suicide  from  the  fact  that 
the  body  was  dead,  and  the  pistol  was  on  his 
hand.  But  the  fact,  as  stated  In  a  previous  an- 
swer, viz.  that  the  thumb  was  thrust  through 
guard  of  pistol,  and  tightly  wedged,  as  !f  it 
had  been  thrust  In  forcibly;  the  force  neces- 
sary to  draw  the  thumb  from  the  guard;  the 
absence  of  any  evidence  of  jactitation,  or  of 
having  been  any,  as  shown  by  the  precise 
manner  In  which  the  body  laid,  with  arms 
folded,  the  legs  crossed  at  ankles,  as  in  a 
pj'i-son  sleeping,— have  raised  doubts  In  my 
mind  as  to  how  his  death  did  occur,— wheth- 
er by  his  own  hand,  or  by  that  of  another." 
The  testimony  of  others  professing  to  be  ex- 
perts as  to  the  handling  of  firearms,  and  the 
causes  of  this  death,  reaches  a  conclusion 
different  from  that  of  Dr.  Gray.  We  think, 
giving  all  due  effect  to  the  expert  testimony, 
it  is  at  least  fair  to  say  it  does  not  establish 
the  suicide.  In  any  consideration  of  the 
cause  of  the  death,  weight  Is  due  to  the  con- 
dition of  the  deceased  in  life,  L  e.  his  do- 
mestic relations,  his  means,  his  health,  and 
the  state  of  his  mind.  It  Is  human  expe- 
rience that  the  motive  or  prompting  for  self- 
destruction,  is  to  be  sought,  and  usually 
found.  In  domestic  unhappiness,  III  health, 
financial  troubles,  or  Insanity.  In  this  case, 
no  such  causes  are  exhibited  by  the  record. 
The  deceased  was  fortunate  in  business; 
had  a  wife  and  children  to  whom  he  was  at- 
tached, and  with  whom  he  was  happy.  He 
parted  with  them  <m  the  day  of  his  death 
In  the  best  of  spirits,  and  the  shock  of  his 
death  came  a  few  hours  later.  No  physical 
malady  or  mental  disturbance  or  financial 
trouble  existed  to  furnish  any  cause  for  tak- 
ing his  life.  In  this  condition  of  the  record, 
thero  Is  no  adequate  basis  to  refer  the  death 
to  the  Intentional  act  of  the  deceased.  If 
there  are  Indications  that  point  to  suicide, 
there  are  other  features  not  consistent  with 
that  theory.  When,  as  In  this  case,  circum- 
stantial evidence  alone  Is  relied  on  to  estab- 
lish suicide.  It  is  at  least  within  bounds  to 
say  the  evidence  must  be  of  a  character  to 
exclude,  with  reasonable  certainty,  any  oth- 
er canse  of  death.  If  the  evidence  falls 
short  of  this  exaction,  the  suicide  is  not 
proved.     The  fact  of  death  remains,  and 
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that  easts  the  IlablUly  on  the  company  insnr- 
lag  against  death,  with  the  excepted  case  ot 
self -destruction,  which  the  company  fails  to  es- 
tablish. This  appreciation  of  the  evidence  and 
of  the  burden  of  proof  constrains  us  to  set 
aside  the  verdict  and  Judgment  of  the  lower 
court  in  favor  of  the  defendant  Bliss,  Ins. 
H  366,  367;  MaUory  v.  Insurance  Co.,  47  N. 
T.  52;  Phillips  t.  Insurance  Co.,  26  La.  Ann. 
404.  It  is  therefore  ordered,  adjudged,  and 
decreed  that  the  Judgment  of  the  lower 
court  be  avoided  and  reversed,  and  that 
plaintifT  do  have  and  recover  from  defend- 
ant $5,000,  with  legal  interest,  and  that  ap- 
pellee pay  costs. 

(46  La.   Ann.   827) 

STATE  v.  TOUCHET.    (No.  11,54a) ' 

(Supreme  Court  of  Louisiana.     May  8,  1894.) 

Ckimimal  Law— Frescriptioh  of  Unb  Ybab — 

EnowledoB'OF  Fcblic  Offiobr. 

1.  Section  1010  of  the  Bevise^  Statutes 
makes  it  the  duty  of  a  justice  of  the  peace  to 
order  arrests  for  alleged  crime  upon  the  oath  of 
one  or  more  "credible^'  witnesses.  It  is  not  the 
statement,  or  even  the  affidavit,  of  every  person 
upon  which  he  is  called  to  act,  or  which  fur- 
nishes the  "knowledge  conveyed  to  a  public  of- 
ficer," which  opens  the  running  of  prescription 
against  a  prosecution  for  crime. 

2.  The  law  contemplates  that  an  officer  shall 
bring  a  sound  legal  discretion  to  bear  in  ascer- 
taining whether  a  charge,  if  made,  should  be 
seriously  considered;  and  where,  under  the  spe- 
cial facts  of  a  particular  case,  an  officer  was 
warranted  in  not  taking  action  upon  what  is 
afterwards  set  up  in  a  plea  of  prescription  as  his 
luiowledge  of  the  commission  of  a  crime  by  a 
particolar  person,  the  plea  is  properly  over- 
ruled. 

(Syllabus  by  the  Ciourt.) 

Appeal  from  district  court,  parish  of  Ver- 
million; A.  O.  Allen,  Judge. 

Joseph  B.  Touchet  was  convicted  of  lar- 
ceny, and  appeals.    Affirmed. 

L.  L.  Bourges  and  W.  P.  Edwards,  for  ap- 
pellant M.  J.  Cunningliam,  Atty.  Oen.,  and 
M.  T.  Oordyt  Jr.,  Dist  Atty.,  for  appellee. 

NIOHOLLS,  C.  J.  The  defendant  was 
convicted  of  having  stolen  a  coat,  and  he 
has  appealed.  He  urges  in  this  as  he  did 
in  the  lower  court  the  prescription  of  one 
year  in  bar  of  the  action.  The  crime  is 
charged  to  have  been  committed  on  the  19th 
of  April,  1892.  The  information  against  the 
accused  was  filed  on  September  12,  1893.  It 
contained  a  declaration  that  it  was  filed 
within  one  year  from  the  time  that  the  in- 
formation in  relation  thereto  came  to  the 
knowledge  of  a  public  officer  having  power 
to  direct  investigations  and  prosecutions. 
Testimony  was  introduced  to  disprove  the 
correctness  of  this  statement  It  appears 
that  one  Sevenne  (Connors  was  originally 
charged  with  the  crime  upon  an  affidavit 
made  against  him  before  J.  Nehson  Oreene, 
justice  of  the  peace  of  the  Third  ward  for 
the  parish  of  VennilUon.    As  the  result  of 

*  Rehearing  refused  May  21,  1884. 


a  preliminary  examination  he  was  sent  be- 
fore the  district  court  He  was  twice  tried. 
On  the  first  trial  the  jury  disagreed.  After 
the  second  trial  the  record  shows  lie  was 
discharged,  but  does  not  show  under  wliat 
circumstances  the  discharge  took  placei  We 
infer  that  he  was  either  acquitted,  or  there 
was  another  mistrial,  and  an  abandonment 
by  the  state  of  the  cliarge  against  him;  for 
on  the  day  of  his  discharge  the  information 
mentioned  was  filed  against  the  defendant, 
Touchet  The  district  attwney  says  in  his 
testimony  ttiat  it  was  only  ui>on  the  second 
trial  of  Conners  that  the  evidence  pointed 
to  the  present  defendant  as  the  guilty  party; 
that  the  evidence  taken  on  the  preliminary 
examination  and  that  on  the  first  trial  indi- 
cated that  the  charge  against  Conners  was 
well  founded;  .that,  immediately  on  ascer- 
taining the  new  state  of  the  evidence,  he 
filed  the  information  against  Touchet;  that 
the  change  in  the  evidence  resulted  from  the 
bringing  forward  of  several  witnesses  who 
had  not  testified  before.  The  justice  of  the 
peace  before  whom  the  affidavit  against  Con- 
ners was  made,  and  who  conducted  the  pre- 
liminary examination  referred  to,  states  that 
the  daughter  of  Conners  testified  as  a  wit- 
ness on  the  preliminary  examination  tlut 
Touchet  had  taken  the  coat,  but  that  he  did 
not  believe  her.  He  also  states  that  after 
the  preliminary  examination  was  over,  and 
after  Conners  had  been  sent  for  trial  on  the 
charge,  Conners  offered  to  take  an  affidavit 
against  the  defendant  but  be  declined  to 
have  it  taken,  assigning  as  a  reason  tliat 
Cionners,  on  the  preliminary  examination 
against  himself,  had  not  then  taken  the 
stand  and  swchtu  to  the  facts  against  Touchet 
It  is  evident  from  the  testimony  of  the  jus- 
tice of  the  peace  that  he  did  not  believe 
either  the  testimcmy  of  the  daughter  or  the 
statement  of  Conners.  and  that  so  far  from 
considering  that  Touchet  was  the  person  to 
be  prosecuted,  he  was  of  the  opinion  that  the 
persons  who  were  accusing  him  were  at- 
tempting  to  improperly  shield  the  person 
really  chargeable,— Conners.  His  official  ac- 
tion shows  that  he  I>elleved  Conners  to  be 
the  guilty  i>arty,  and,  as  we  have  said,  the 
district  attorney  says  the  evidence  on  the 
preliminary  examination  justified  tliat  be- 
lief. We  do  not  think  that,  under  the  cir- 
cumstances stated,  it  could  be  held  that  the 
justice  had  such  knowledge  of  Touchet's 
having  committed  the  crime  as  would  in  law 
serve  as  the  starting  point  for  prescription. 
The  knowledge  conveyed  to  an  officer,  to 
have  that  result,  must  be  such  as  wotild 
have  warranted  him,  acting  in  the  exercise 
of  sound  judicial  discretion,  in  ordering  an 
arrest  It  is  not  the  statement  or  even  the 
affidavit  of  every  person  on  which  the  jus- 
tice is  to  act  Section  1010  of  the  Revteed 
Statutes  makes  it  the  duty  of  the  justice  to 
make  an  arrest  upon  the  oath  of  one  or  mcwe 
"credible"  witnesses.  The  law  contemplates 
that  he  should  bring  his  judgment  to  bear 
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In  reacliing  a  condnslon  as  to  whether  an 
arrest  would  be  justified,  and  whether  the 
charge,  if  made,  should  be  seriously  consid- 
ered. Tbe  whole  evidence  in  this  case  then 
at  hand  having  been  submitted  to  the  Jus- 
tice of  the  peace,  he  could  well  refuse  to  re- 
ceive Conner's  afSdavit,  he  having  himself 
Just  determined  on  that  evidence  (so  far  as 
he  CGold  determine)  that  Conners  was 
chargeable  with  the  act  The  legal  situation 
Is  not  afTected  by  subsequent  developments, 
showing  that  the  actual  facts  of  the  case 
were  different  from  what  they  had  every  ap- 
pearance of  being  when  official  action  was 
called  for.  We  think,  under  the  facts  of 
this  special  case,  that  prescription  only  be- 
gan to  run  when  the  district  attorney  became 
advised  of  the  real  situation.  There  is  no 
claim  that  prescription  has  run  from  that 
date.  It  is.  therefore  ordered,  adjudged,  and 
decreed  that  the  judgment  appealed  from  be 
affirmed. 


(46  La.  Ann.  tU) 

Succession  of  VON  HOVEN.    (No.  11,428.) 
(Snpreme  Court  of  Louisiana.     May  14,  1894.) 

ExBCUTOBs — AccooimNO — Notice  to  Hbiks. 
Where  a  person  in  his  will  bequeaths  to 
his  wife  certain  property,  and  appoints  her  as 
his  executrix  without  seisin,  it  is  her  duty,  in 
filing  her  final  account,  to  account  for  all  prop- 
erty left  by  the  testator  at  his  death,  including 
that  specially  bequeathed  to  her,  and  to  pray 
that  she  be  authorized  to  dispose  of  the  same 
in  such  manner  and  to  such  persons  as  she  be- 
lieves should  be  made  under  the  terms  of  the 
will  and  the  law.  The  heirs  mast  be  cited 
and  made  parties  to  this  acconnt  and  demand, 
and  they  have  a  legal  right  to  make  available 
all  objections  which  they  have  to  the  same  by 
oppositions  thereto.  Objections  to  the  special 
legacy  to  the  wife,  as  t>eing  in  excess  of  what 
could  be  bequeathed  to  her  by  her  hasband, 
can  be  urged  in  that  wa^,  as  can  also  all  ob- 
jections to  the  items  of  the  Inventory,  as  being 
dther  appraised  too  high  or  too  low.  Code  Pr. 
art.  1004. 

(Syllabus  by  the  Court) 

Appeal,  from  clTlI  district  court  parish  of 
Orleans;  Nicholas  H.  Rlghtor,  Judge. 

Petition  by  Marie  Kngelbrecht  and  others 
against  Louisa  Von  Hoven  and  others  for 
partition  and  distribution  of  the  estate  of 
Jacob  Von  Hoven,  deceased.  Judgment  for 
petitioners,  and  Mrs.  Caslmlr  Mailer,  an  heir, 
appeals.    Affirmed. 

Henry  P.  Dart  fw  appellant  Benjamin 
Rice  Forman,  for  apx>ellee8. 

NICHOLLS,  C.  J.  Jacob  Von  Hoven  died 
on  the  9th  of  February,  1893.  He  left  sur- 
viving him  two  daughters.  Issue  of  his  first 
marriage,  and  a  widow.  He  left  a  will,  dated 
October  31, 1890,  by  which  he  bequeathed  to 
bis  widow  certain  real  and  personal  prop- 
wty,  and  appointed  her  as  executrix  without 
bond,  but  without  seisin.  She  accepted  the 
executorship,  and,  with  the  consent  of  Maga- 
dalena  Von  Hoven  (wife  of  Edward  Engel- 
bre<Ait),  one  of  the  heirs,  she  administered  the 


BQCcesslon,  ttie  property  of  which  was  Invoi- 
torled  on  February  18,  1893,  under  an  order 
of  court  On  the  16th  of  March,  1893,  the 
widow,  as  testamentary  executrix  and  widow 
in  community,  joined  by  Mrs.  Engelbrecht, 
presented  a  petition  to  the  court,  in  which 
they  declared  that  they  annexed  thereto  a  de- 
tailed statement  of  the  estimated  debts  and 
liabilities  of  the  succession,  and  alleged  that 
the  bricks  left  and  the  outstanding  accounts 
would  not  realize  enough  to  pay  the  debt^; 
that  it  was  necessary  to  sell  property  to  i>ay 
debts,  because  the  movables  and  money  left 
by  the  deceased  were  given  as  a  particular 
legacy  to  the  widow,  and  that  certain  landed 
properties  (describing  them)  were  acquired 
during  the  last  community,  and  one-half  be- 
longed to  the  widow  as  widow  in  community, 
which  commimity  she  accepted  under  benefit 
of  Inventory;  that  both  petitioners  were  un- 
willing to  hold  the  same  in  common  with 
Louisa  Von  Hoven  (wife  of  Caslmlr  Muller), 
the  other  heir  of  Jacob  Von  Hoven,  and  that 
It  was  necessary  to  sell  the  said  property  in 
order  to  settle  the  community,  and  that  It 
could  not  be  divided  In  kind  without  greatly 
depreciating  Its  value,  and  that  It  was  neces- 
sary to  sell  certain  specified  real  estate  be- 
longing to  the  separate  estate  of  the  deceased 
to  pay  debts,  petitioner  Marie  Engelbrecht 
averring  that  she  was  unwilling  to  hold  said 
property  in  common,  and  that  this  cannot  be 
divided  In  kind  without  a  depreciation  of 
value,  and  that  she  could  not  come  to  any 
agreement  with  reference  to  a  partition  with 
her  sister  Louisa  Von  Hoven.  In  view  of  the 
premises,  petitioners  prayed  that  Louisa  Von 
Hoven  be  cited,  and  that  enough  of  the  prop- 
erty described  be  ordered  to  be  sold  to  pay 
debts;  that  experts  be  appointed  to  report 
whether  or  not  the  residue  of  the  pr(H>erty, 
not  ordered  to  be  sold  to  pay  debts,  and  not 
included  in  the  particular  legacy  to  the  widow, 
can  be  conveniently  divided  In  kind  without 
a  depreciation  of  Its  value,  and  If  they  so  re- 
port, or  the  same  be  admitted  by  the  defend- 
ant Louisa  Muller,  that  a  decree  for  a  sale 
be  madie,  and  In  any  event  that  a  decree  of 
partition  be  made  of  all  the  property  of  the 
succession,  not  sold  to  pay  debts,  and  not 
Included  in  the  particular  legacy  to  the 
widow;  that  enough  of  the  proceeds  be  left 
In  the  hands  of  the  execntrix  to  pay  the 
debts  and  liabilities,  and  the  residue  be  par- 
titioned between  the  parties  in  interest  ac- 
cording to  their  respective  rights,  and  that 
they  be  referred  to  a  notary  to  effect  said 
partition.  Mrs.  Louisa  Von  Hoven,  joined 
by  her  husband,  filed  an  answer  to  this  peti- 
tion, in  which,  after  pleading  the  general 
issue,  they  averred  that  Jacob  Von  Hoven 
was  thrice  married.  That  his  first  wife 
was  the  mother  of  respondent  and  of  Mrs. 
Engelbrecht  that  she  died  in  1866,  and  the 
property  which  bel<mged  to  the  community 
between  herself  and  Von  Hoven  is  in  the 
main  the  property  now  tonolug  the  estate 
of  Jacob  Von  Hoven,  In  which  inroperty  re- 
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Qpondent  Lonlsa  Yon  Hoven  claims  an  In- 
terest as  heir  of  her  mother.  That  recently 
respondent's  father  admitted  Judicially,  In 
proceedings  had  In  the  courts  of  Louisiana, 
that  he  liad  omitted  from  the  inventory,  and 
had  not  accounted  to  his  children  or  In- 
cluded in  the  succession .  of  their  mother, 
some  $50,000  belonging  to  the  succession. 
That  -while  it  is  true  said  Von  Hoven  caused 
the  succession  of  bis  first  -wife  to  be  opened 
in  and  during  the  minority  of  respondent, 
and  caused  the  reel  estate  to  be  adjudicated 
to  himself,  it  is  still  true  that  he  failed  to 
account  therein  for  the  sum  of  $50,000,  and 
respondent  was  not  aware  that  said  money 
was  and  formed  part  of  said  community  un- 
til the  facts  were  acknowledged  by  her  fa- 
ther in  the  proceedings  had  in  the  matter 
of  Weller  v.  Von  Hoven  (No.  18,116  of  the 
docket  of  this  court),  and  under  the  circum- 
stances, and  as  heir  of  her  deceased  mother, 
she  is  entitled  to  recover  ftom  the  estate  of 
her  deceased  father  her  virile  share  thereof, 
namely,  one-sixth  (I>er  mother  having  left 
three  children.  Issue  of  said  marriage),  that 
Is  to  say,  18,333.33,  with  legal  Interest  from 
demand.  That,  about  the  year  1868,  re- 
spondent's father  contracted  a  second  mar- 
riage, with  Barbara  Weller,  from  whom  he 
was  Judicially  separated  In  1884,  and  no 
children  were  bom  of  that  marrla^re,  and 
that  community  was  closed  by  the  Judgment 
rendered  by  the  supreme  coTirt  of  Louisiana 
in  the  case  between  them  reported  in  42  La. 
Ann.  602,  7  South.  702.  That  respondc^nt  is 
Informed  that  thereafter  Von  Hoven  con- 
tracted a  third  marriage.  That,  under  and 
according  to  the  terms  of  the  last  will  of 
said  deceased,  he  Attempted  to  give  to  plaln- 
tlfT,  his  third  wife,  about  one-half  of  his  es- 
tate, which  legacy  is  in  excess  of  the  share 
or  portion  rosMved  by  law  to  respondent 
andjher  coheir,  and  Is  in  contravention  of 
the  law  ctf  this  state,  and  especially  in  viola- 
tion of  the  act  of  1882,  amendatory  of  article 
1752  of  the  Revised  Civil  C!ode,  and  said 
legacy  should  be  reduced  to  the  one-third  of 
her  estate,  after  paying  the  debts  and 
charges  of  the  same,  including  the  amoimt 
dae  to  respondent  as  aforesaid.  That  the 
community  between  plaintiff  and  Von  Ho- 
ven, If  one  existed  (which  Is  denied),  did  not 
acquire  the  real  property  referred  to  In  the 
petition;  on  the  contrary,  the  same  was  and 
is  the  separate  estate  of  the  decedent,  bought 
and  paid  for  with  the  separate  funds  of  Von 
Hoven,  and  the  acquisition  or  transfer  of 
title  when  made  to  him  was  paid  for  merely 
by  credit  on  the  payment  which  plaintiff 
Von  Hoven,  In  the  suit  of  Von  Hoven  v. 
Elizabeth  Barlow,  obtained  in  said  proceed- 
ings, the  Judgment  being  mere  recognition 
of  the  debt  due  by  said  Barlow  to  Von 
Hoven  before  his  marriage  with  the  plain- 
tiff. But,  should  It  be  decided  that  said  real- 
ty was  and  is  an  acquisition  by  and  for  the 
second  community,  then  the  said  property 
and  second  community  should  be  charged 


with  the  amount  of  said  debt,  interest,  and 
costs,  to  wit,  the  sum  of  $22,000,  or  there- 
abouts. That  the  list  of  debts  furnished  by 
the  plaintiff  Is  not  a  true  showing;  on  tii« 
contrary,  the  said  amounts  are  not  due  Xtr 
the  estate,  and,  if  due  in  any  sum  whatever, 
they  are  grossly  overcharged,  and  should 
not  be  recognized  or  admitted  by  the  court. 
That  the  plaintiff  has  taken  possessicm  of 
the  decedent's  estate,  and  sold  the  property 
thereof  without  authority  of  the  com^  and 
without  right  so  to  do,  whereby  she  has 
made  herself  liable  for  the  debts  of  said  es- 
tate, if  any,  and  respondent  avers  that  she 
has  not  filed  any  showing  or  account  of  the 
sums  of  money  of  which  she  has  possessed 
herself  in  this  and  other  ways,  the  same  be* 
Ing  the  funds  and  property  of  the  estate; 
and  respondent  asks  that  the  idaintlff  be  or- 
dered to  render  a  Just  and  true  account  of 
what  she  has  done  in  the  premises,  and  that 
she  be  condemned  to  restore  to  the  estate 
the  sums  of  money  thus  by  her  obtained. 
That,  In  the  inventory  taken  In  her  absence 
by  the  plaintiff,  the  property  of  the  estate 
which  she  claims  has  been  donated  to  her,  and 
which  she  claims  and  reserves  as  her  par- 
ticular legacy,  has  been  grossly  undervalued, 
as  respondent  will  prove  on  the  trial;  that 
the  live  stock  and  vehicles,  and  utensils  of 
various  kinds  have  been  particularly  under- 
valued, and  the  real  value  of  the  things  con- 
tained in  the  special  legacy  exceeds  by  at 
least  110,000  the  valxiaUon  affixed  thereon 
In  said  inventory.  That  in  the  said  inven- 
tory is  entered  and  valued  at  ?10,000  five 
certain  claims  in  suits  by  Von  Hoven  against 
the  Texas  &  Pacific  Railway  Company,  which 
Claims  have  no  value  at  all,  and  certainly  no 
such  value  as  has  been  given  therein.  That 
other  claims  mentioned  therein  have  lik» 
wise  been  therein  overvalued,  the  whole  for 
the  specific  purpose  of  Inflating  the  appar- 
ent share  coming  to  respondent  as  heir  at 
law  of  her  father,  and  the  said  Inventory  is 
therefore  not  a  Just  and  true  inventory  of 
the  estate.  That  the  decedent  left  upwards 
of  $9,000  in  bank  which  can  and  should  be 
used  in  paying  debts,  and  it  Is  not  necessary 
to  burden  his  estate  with  an  administration 
for  the  purpose  of  paying  said  debts,  if  any, 
that  being  a  matter  which  can  be  adjusted 
in  the  partition  herein  sought  Respondent 
declares  that  she  is  willing  to  partition  and 
divide  said  estate,  and  she  admits  that  the 
property  composing  the  same  cannot  con- 
veniently be  divided  in  kind.  Wherefore 
she  prays  that  there  may  be  Judgment  de- 
creeing a  full,  final,  and  definitive  partition 
of  the  estate  of  Jacob  Von  Hoven  by  llcita^. 
tion  in  the  maimer  provided  by  law,  on  such 
terms  and  conditions  as  will  subserve  the 
best  interest  of  all  parties  In  Interest  That 
the  claim  and  pretenses  of  the  widow,  Annie 
M.  Von  Hoven,  to  a  community  interest  in 
the  property  referred  to  In  her  petition  be  dfr 
nied,  or,  if  said  property  shall  be  held  com- 
munity, then  that  It  and  said  community  Iv 
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condemned  to  pay,  and  be  subjected  to  the 
payment  and  return  of,  the  amount  expend- 
ed therefor  and  thereon  by  said  Jacob  Von 
Hoyen  out  of  his  separate  estate,  namely, 
122,000,  with  Interest  from  judicial  demand. 
That  there  be  Judgment  In  respondent's  fac 
Tor  against  the  plaintiff  recognizing  respond- 
ent to  be  a  creditor  of  said  estate  in  the 
sum  of  $8,333.33,  with  legal  interest  from 
Judicial  demand,  and  that  some  be  paid  out 
of  the  proceeds  herein  to  be  realized,  and  in 
fba  manner  pointed  out  by  law.  That  the 
alleged  debts  claimed  by  plaintiff  to  be  due 
by  the  estate  be  rejected,  or,  if  allowed  In 
any  amount,  that  they  l>e  reduced  to  fair  and 
reasonable  figures.  That  the  widow  afore- 
said be  condemned  to  file  a  Just  and  true  ac- 
count of  the  moneys  obtained  by  her  from 
every  source  from  the  sales  of  the  property 
of  this  succession.  That  she  be  condemned 
to  pay  and  return  the  full  value  to  the  es- 
tate of  property  wrongfully  sold  by  hw  as 
beforesald.  That  the  valuation  of  the  Items 
composing  the  special  legacy  to  her  be  in- 
quired into,  and  that  said  valuation,  as  fixed 
In  the  inventory,  be  Increased  by  the  sum  of 
$15,000.  That  she  be  prohibited  from  dis- 
posing of  any  of  the  remainder  of  said  prop- 
erty, except  as  the  same  may  be  ordered  In 
this  proceeding.  Tliat  she  be  held  liable  as 
a  widow  Intermeddling  in  the  estate.  That 
the  overcharged  and  overvalued  items  in  said 
Inventory  be  stricken  out,  and  reduced  to  a 
fair  and  Just  estimate.  And,  finally,  that 
the  court  refer  all  parties  to  a  notary  to  ad- 
just and  partition  the  estate  on  the  basis  to 
be  fixed  by  the  court's  Judgment,  and  for  all 
and  general  relief. 

Subsequently  to  the  filing  of  the  above  an- 
swer, Mrs.  Marie  Von  Hoven,  as  testamen- 
tary executrix  and  widow  In  community  (un- 
der benefit  of  Inventory),  and  Mrs.  iSngel- 
brecht  filed  what  they  designate  as  "excep- 
tions" to  the  demands  of  Mrs.  Louisa  Mul- 
la,  set  up  In  ber  answer:  To  so  much  there- 
of as  she  claims  to  be  a  creditor  In  the 
sum  of  18,333.33,  because  (1)  she  has  not 
presented  her  claim  to  the  executrix  and  had 
It  approved,  and  she  cannot  set  it  up  in  this 
collateral  manner,  but  only  by  a  direct  ac< 
tlon;  (2)  the  rights  and  Interest  of  the  said 
Louisa  Mnller  In  and  to  the  succession  of 
her  mother,  Margaret  Grosz,  have  been  fixed 
by  a  final  Judgment  of  the  parish  court  of 
Jefferson  parish,  liquidating  her  Interest  In 
the  said  succession,  11  years  old,  and  said 
Judgment  is  res  Judicata  for  fraud  in  a  di- 
rect action,  and  her  action  is  prescribed  by 
one,  four,  and  ten  years,  which  prescriptions 
are  specially  pleaded.  To  so  much  of  the 
demands  of  Louisa  MuUer  as  seelis  to  reduce 
the  particular  legacy,  that  It  is  premature, 
and  cannot  now  be  presented  in  this  form, 
and  that  the  demand  for  an  account  Is  pre- 
mature. No  action  was  sought  or  obtained 
on  these  exceptions.  The  parties  went  to 
trial,  evidence  was  adduced,  and  the  case 
submitted.    The  district  court  finally  render- 


ed a  Judgment  ordering  "that  a  partition  be 
granted  herein,  and  to  that  end  all  the  real 
property  described  In  the  Inventory  be  sold 
at  public  auction,  with  the  exception  of  that 
which  has  been  bequeathed  to  the  widow, 
said  sale  to  be  made  by  W.  A.  Kernagan, 
auctioneer,  who  shall  sign  an  act  of  sale  up- 
on the  terms  of  one-third  or  more  cash,  at 
purchaser's  option,  and  the  remainder  on 
credit  at  one  and  two  years,  with  8  per  cent 
interest  and  the  usual  security  clauses;  that 
the  funds  arising  from  said  sale  be  deposited 
in  the  Judicial  depository,  and  the  executrix 
do  Immediately  thereafter  file  her  account; 
that  the  Issues  not  herein  disposed  of,  raised 
by  plaintiff  and  defendant,  be  postponed,  and 
reserved  to  be  tried  and  decided  upon  by 
way  of  opposition  to  the  account  aforesaid." 
Mrs.  Louisa  Muller  has  appealed  suspensive- 
ly  from  that  Judgment 

It  was  admitted  In  the  lower  coiurt  that 
the  executrix  Is  stiU  In  possession  of  all  the 
property  described  In  the  Inventory,  except 
that  which  she  has  sold  under  the  orders  of 
the  court,  and  that  she  has  never  filed  any 
account.  Appellant's  counsel  In  his  brief 
says:  "The  only  complaint  we  make  against 
the  Judgment  which  we  have  appealed  from 
In  this  case  Is,  briefly,  that  it  has  not  decided 
the  questions  raised  In  the  pleadings,  and 
does  not  protect  the  appellant  and  preserve 
her  dear  rights  tmder  the  law.  Appellant 
set  up  claims  against  her  father's  succession, 
and  averred  that  the  legacy  to  the  widow 
was  in  excess  of  the  disposable  portion.  She 
charged  that  the  Inventory  was  Inflated  so 
as  to  reduce  the  apparent  value  of  the  leg- 
acy to  the  widow,  and  Increase  the  apparent 
value  of  the  residuum.  Inasmuch  as  it  ap- 
praised at  its  face  value  certain  lawsuits  for 
damages  brought  by  the  decedent  against 
the  Texas  Pacific  RaUway  Company,  claim- 
ing $10,000  damages  for  their  Illegal  action 
in  laying  its  rails  and  roadway  in  the  public 
street  upon  which  decedoit's  properly  abut- 
ted. For  the  purpose  of  this  discussion,  the 
other  Issues  raised  In  the  pleading  are 
pretermitted,  as  the  right  to  discuss  them 
is  reserved  in  the  Judgment  after  the  par- 
tition is  obtained.  On  the  question  of  res- 
ervation of  the  right  to  attack  the  legacy, 
as  being  In  excess  of  the  legitime,  we 
submit  that  the  Judgment  will  not  be  any 
protection  to  the  heir.  Inasmuch  as  a  suit 
to  reduce  the  will  cannot  be  set  up  by  way 
of  opposition  to  the  account  •  *  •  The 
Code  seems  to  require  a  direct  action  to  re- 
duce a  donation.  Rev.  Olv.  Code,  art  1504 
et  seq.  If  the  Judgment  appealed  from  had 
dismissed,  as  a  case  of  nonsuit  the  action 
to  reduce  the  will,  the  exigencies  of  the  sit- 
uatlon  would  have  been  satisfied,  but  reserv- 
ing, as  the  Judge  does,  the  rights  of  the 
pleaders  to  urge  those  things  by  way  of  oppo- 
sition to  the  account  It  seems  to  us  no  pro- 
tection, should  an  objection  be  raised  by 
the  legatee,  or  should  she  Insist  that  the 
legacy  forms  no  part  of  the  suocesslon  to  be 
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accounted  for  on  her  acconnt  This  Is  the 
solitary  question  preaented,  and  we  respect- 
fully submit  that  the  judgment  should  be 
reversed,  and  one  rendered  reserring:  the 
heh^'  rights  to  establish  by  direct  action  the 
excessive  donation."  Mrs.  Von  Hoven,  the 
testamentary  executrix  and  widow  In  com- 
munity (the  legatee  mentioned  In  the  plead- 
ings), and  Mrs.  Bngelbrecht  have  both  ac- 
quiesced In  the  judgment 

The  initial  step  In  the  Immediate  proceed- 
ing before  us  was  a  petition  by  the  widow 
of  Jacob  Von  Hoven,  who  was  not  only  the 
widow  In  community  with  the  deceased,  but 
a  legatee  under  his  will,  and  his  testamen- 
tary executrix,  in  which  she  was  joined  by 
one  of  the  two  hetrs  of  Von  Hoven,  asking 
for  a  sale  of  so  much  of  the  property  as 
was  necessary  to  pay  debts,  a  sale  of  all  the 
residue  (not  including  certain  property  be- 
queathed by  the  decedent  to  his  wife),  to 
effect  a  partition,  and  a  full  and  definitive 
partition  between  the  plaintiffs  and  Mrs. 
MuUer,  the  sole  remaining  heir.  This  heir, 
on  being  made  a  party,  consented  to  a  par- 
tition,—in  fact,  prayed  herself  that  one  should 
be  made.  The  effect  of  the  proceeding  was 
to  group  together  aD  parties  Interested  in 
this  succession,  the  executrix  to  a  certain 
extent  being  charged  with  the  settlement  and 
liquidation  of  the  estate.  The  effect  of  the 
judge's  order  or  judgment  will  be  to  bring 
about  a  sale  of  all  the  property  of  the  suc- 
cession (save  that  specially  bequeathed  to 
the  widow)  for  the  double  purpose  of  pay- 
ing debts  and  of  leading  up  to  the  ascertain- 
ment, settlement,  and  liquidation  of  the  rights 
of  all  concerned.  The  value  of  properties 
wUl  be  ascertained  by  public  bids,  and  not 
by  conjectural  estimates.  The  funds  real- 
ized wUl  be  placed  securely  In  bank,  and 
there  remain  to  be  made  primarily  available 
to  the  extent  shown  to  be  necessary  for  the 
payment  of  debts,  and,  finally,  for  purposes 
of  distribution.  The  acconnt  ordered  to  be 
filed  will  afford  a  direct  and  proper  method 
of  fixing  the  exact  liability  of  the  estate,  and 
enaUe  Mrs.  Muller  to  contest  contradictorily 
with  those  whom  the  testamentary  execu- 
trix recognizes  as  creditors  the  correctness 
of  that  recognition.  The  reality  and  amount 
of  their  claims  coidd  not  be  passed  upon  in 
their  absence,  and  definite  knowledge  as  to 
their  reality  and  their  amount  ia  an  impor- 
tant factor  in  this  litigation.  The  proceed- 
ings reach  us  freed  from  all  trouble  as  to 
questions  of  form,  the  only  exceptions  taken 
in  the  lower  court  having  been  abandoned, 
the  parties  having  presented  squarely  by 
their  respective  pleadings  their  various  con- 
tentions, and  having  gone  to  trial  upon  them. 
Posdbly  the  case  was  in  a  situation  to  have 
had  determined  by  the  court  more  of  the 
issues  raised  than  it  thought  proper  to  de- 
cide, but  we  do  not  think  that  any  of  the 
parties  have  been  or  wUl  be  aggrieved  or  tn> 
jured  by  this  course.  On  the  contrary,  when 
the  judge  will  be  called  on  hereafter  to  pass 


upon  the  issues,  he  win  deal  with  certain 
matters  as  fixed  facts  which  now  would  be 
more  or  less  mattov  of  conjecture,— aivrox- 
Imatlons,  at  best 

We  do  not  understand  that  the  law  forced- 
ly requires  the  district  judge  to  dispose, 
prior  to  the  sale  of  the  property  br  Udta- 
tlon,  or  prior  to  the  rendition  of  the  ac- 
count by  the  executor  (when  the  succession 
is  under  administration  with  such  a  rei««- 
sentative),  of  all  the  issues  which  the  par- 
ties to  a  partition  may  raise.  The  particu- 
lar course  to  be  pursued  will  be  dependent 
upon  the  facts  of  different  cases  as  they 
present  themselves.  What  might  be  proper 
in  one  would  not  be  at  all  proper  or  advisa- 
ble in  another.  In  the  case  at  bar,  as  mat- 
ters now  stand,  not  only  are  all  the  parties 
in  interest  before  the  court  on  issues  raised 
by  each  without  objection,  but  all  the  prop- 
erty left  by  the  deceased  la,  for  the  purpoises 
of  this  litigation,  still  la  the  hands  of  the 
executrix.  The  record  shows  no  transfer 
of  property  to  third  persons,  nor  the  exist- 
ence of  any  adverse  rights  which  would  be 
injuriously  affected  by  the  form  in  which 
matters  have  shaped  themselves.  Appel- 
lant seems  to  be  apprehensive  that  the 
legatee  Mr,s.  Von  Hoven  could  successfully 
object  to  the  trial  of  an  issue  contradic- 
torily with  her  as  to  the  reduction  of  her 
legacy  when  presented  In  the  form  of  an 
opposition  to  her  account  as  executrix. 
Even  could  a  legatee  make  such  objection 
under  circumstances  different  from  the 
present  the  widow,  as  executrix  and  legatee, 
certainly  could  not  object  by  reason  of  the 
form  of  the  proceeding  in  the  present  case, 
for  she  has  acquiesced  in  the  judgment  of 
the  court  postponing  the  determination  of 
the  lecsues  not  passed  on,  and  directing  that 
they  be  tried  and  decided  upon  by  way  of 
opposition  to  the  account 

We  do  not  understand  the  Judgment  of 
the  lower  court  to  have  thrown  any  of  the 
parties  out  of  court  Matters  are  to  stand  as 
they  now  are,  both  as  to  parties  and  as  to 
pleadings,  until  the  executrix  files  her  ac- 
count when  aU  issues  which  have  been 
raised  and  have  not  as  yet  been  passed  up- 
on are  to  be  renewed.  The  only  issues  di,s- 
posed  of  up  to  the  present  time  are  as  to  the 
sale  of  the  property  of  the  succession  other 
than  that  bequeatiied  to  the  widow,  the 
right  of  partition,  and  the  necessity  and 
duty  of  the  executrix  to  account  The 
judgment  contemplates,  first  the  sale  of 
the  property,  and,  next,  an  account  by  the 
executrix,  to  which  the  pleadings  already 
filed  by  Mrs.  Muller  are  to  be  taken  as  an 
anticipated  opposition.  When  the  execu- 
trix flies  her  account  she  will  have  to  charge 
herself  with  the  funds,  not  only  arising  from 
tbo  sale  now  ordered,  but  thngc  already 
made  of  movables  under  order  of  court 
In  addition  to  this.  It  will  be  her  duty  to 
refer  to  all  property  placed  upon  the  inven- 
tory, and  show  what  has  become  of  It;  to 
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state  what  disposition  shonld  be  made  of 
tliat  remaining,  under  her  understanding  of 
tbe  rights  of  parties,  and  to  pray  that  this 
disposition  be  authorized  and  ordered.  She 
will  have  to  file  a  list  of  the  debts  and  lia- 
bilities of  the  succession  which  she  recog- 
nizes, and  have  tbe  usual  advertisement 
made  imder  the  order  of  court,  calling  on 
all  parties  in  interest  to  show  cause  why 
the  account  should  not  be  approved  and 
homologated,  and  the  fimds  and  property 
disposed  of  as  prayed  for  in  the  account 
and  petition  of  the  executrix.  The  account 
which  the  executrix  will  have  to  file  is  not 
simply  an  account  for  the  payment  of  cred- 
itors, but  an  account  for  the  settlement  of 
the  succession  finally  and  contradlctcwily 
with  the  hetrs.  They  will  have  to  be  spe- 
cially made  parties,  and  regularly  cited  in  the 
premises.  In  tbe  case  at  bar,  the  property  be- 
queathed to  the  widow  will  have  to  be  re- 
ferred to  in  the  account  and  petition  of  the 
executrix,  and  she  will  have  to  pray  con- 
tradictorily with  tbe  heirs  that  it  be  recog- 
nized as  hers  under  the  legacy,  and  de- 
livered to  her.  She  will  not  be  at  liberty 
to  take  possession  of  that  property  without 
orders  of  court,  or  omit  it  from  the  account. 
When  cited,  Mrs.  MuUer  will  unquestionably 
have  the  right  to  oppose  the  proposed  de- 
livery of  the  property  to  the  widow,  and  the 
right  to  attack  the  legacy.  Article  1004  of 
the  Ciode  of  Practice  is  express  to  that 
effect  It  declares:  "If  tbe  curator  or  ex- 
ecutor obeys  the  order,  and  renders  his  ac- 
count, the  heirs  or  other  claimants  shall 
within  three  days  afterwards  file  their  writ- 
ten objections,  if  they  have  any,  signed  by 
themselves  or  their  counsel,  to  each  item  of 
the  account  to  which  they  object,  or  of  which 
thesy  pray  for  tbe  rejection."  In  this  case, 
Mrs.  Muller,  on  being  cited,  will  be  entitled 
to  raise  all  objections  which  she  may  have 
to  anything  which  has  been  done  by  the 
executrix,  or  to  anything  which  she  pro- 
IKMes  should  be  done  through  order  of  court 
Succession  of  Bright  38  La.  Ann,  141;  Mor- 
ris V.  Cain,  35  La.  Ann.  769;  Herber  v. 
Thompson,  46  La.  Ann.  — ,  14  South.  504. 
She  wUl  be  at  liberty  either  to  stand  on  her 
ideadings  as  already  filed  by  mere  reference 
thereto  and  annexing  them  to  her  opposi- 
tion, or  she  may  do  this  and  enlarge  the  pres- 
ent ideadlngs  and  prayers  if  she  chooses  so 
to  do.  As  we  have  said,  the  account  which 
will  1)6  hereafter  filed  by  the  executrix  will 
have  a  broader  scope  than  the  ordinary  ad- 
ministrator's account  involving  a  mere  pay- 
ment of  certain  funds  to  specified  creditors. 
Snccessicm  of  Conrad,  45  La.  Ann.  94,  11 
South.  935. 

We  think  the  apprehensions  of  injury 
which  Mrs.  MuUer  refers  to  in  her  brief  are 
totally  imfounded.  Her  right  to  claim  In  this 
case  tbe  reduction  of  the  legacy  to  the  wid- 
ow,-on  the  ground  stated  by  way  of  opposi- 
tion, is  undoubted.  It  is  very  questionable 
whether  she  has  as  yet  fairly  raised  an  Is- 


sue on  that  question,  for,  while  matters  inci- 
dentally connected  with,  and  which  may  have 
a  bearing  on,  that  Issue  are  referred  to,  and 
relief  asked  In  respect  to  them,  the  plain- 
tiff's statement  that  no  prayer  has  yet  been 
made  for  the  reduction  of  the  donation  is  true. 
We  see  no  basis  for  the  present  appeaL 
Judgment  affirmed. 


(4C  La.  Ann.  U7«) 
HOMANO  et  al.  v.  THEIB  ORBDITOKa 
(No.  11,451.) 

(Snpreme  Court  of  Louisiana.     May  23,  1894.) 

IMSOI.VBN0T— FbACDCLENT  SCHESCLB  —  TRIAL  BT 
JUBI— VOLUNTABT  SCBBBNDBK  —  TMS  FOB  OP- 
POSITION. 

1.  The  placing  by  the  ingolvent  (withoat 
intent  to  defraud),  on  his  schedule,  claims 
which  do  not  exist,  and  amounts  which  are  to 
some  extent  exaggerated,  does  not  amount  to 
a  fraud  against  other  creditors,  within  the 
meaning  of  the  insolvent  laws.  The  claims  of 
these  creditors  are  mere  matters  of  legal  right, 
subject  to  be  disputed  or  controverted  in  the 
concurso. 

2.  In  an  accusation  of  fraud  made  against 
the  insolvent,  he  has  the  right  to  trial  by  jury. 

3.  No  opposition  to  a  voluntary  surrender, 
charging  fraud,  can  be  filed  after  the  lapse  of 
10  days  next  following  the  meeting  of  creditors. 

4.  The  maxim,  "Contra  non  vaientem  agere 
non  currit  prescriptio,"  does  not  apply  to  the 
prescription  of  10  days  for  filing  oppositions  to 
a  voluntary  surrender.    11  La.  Ann.  38. 

(SyUabns  by  the  Court) 

Appeal  from  civil  district  court  parish  of 
Orleans;   Francis  A.  Monroe,  Judge. 

Petition  by  Romano  &  Guerrlero  against 
their  creditors.  The  application  of  said  pe- 
titioners for  discharge  in  insolvency  was  re- 
fused, and  they  appeaL   Reversed. 

E2.  Howard  McCaleb,  Jr.,  for  appellants. 
Dinkelspiel  &  Hart  for  appellees. 

McBNBRY,  J.  On  tbe  26th  December, 
1892,  the  plaintiffs  filed  a  petition,  annexing 
thereto  a  schedule  of  their  affairs,  and 
prayed  for  a  meeting  of  creditors,  and  a 
discharge  from  their  liabilities.  The  usual 
order  was  granted,  the  meeting  of  creditors 
held,  a  syndic  appointed,  the  insolvents'  es- 
tate was  administered;  and  they  were  dis- 
charged, by  a  vote  in  number  and  amoimt 
from  their  liabilities.  The  syndic  presented 
his  account  fcM*  the  final  distribution  of  the 
assets  in  the  insolvents'  estate.  On  the  26tb 
February,  1893,  certain  creditors  opi>osed  the 
syndic's  account  and  the  discharge  prayed 
for  by  plaintiffs,  on  tbe  following  grounds: 
(1)  That  the  plaintiffs  did  not  receive  the 
afiSrmative  votes  cast  at  the  meeting  of  cred- 
itors, for  theh*  discharge,  of  a  majority  in 
number  and  amount  (2)  That  the  schedules 
herein  filed  by  the  plaintiffs  do  not  correctly 
represent  their  assets  and  liabilities;  that 
many  of  the  names  placed  thereon  as  credit- 
ors are  not  creditors,  or,  if  creditors  at  all, 
for  amounts  less  than  given  and  voted  for; 
that  the  plaintiffs  bave  not  accounted  for 
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all  their  assets,  but,  on  the  contrarj,  have 
omitted  a  large  quantity  thereof  from  their 
schedules;  that  a  few  days  before  their  sur- 
render the  plaintiffs  purchased  from  the 
New  Orleans  Aucaon  &  Commission  Compa- 
ny, Limited,  one  of  the  opponents,  lemons  to 
the  amount  of  $456,  and  never  accounted  for 
the  lemons,  or  the  proceeds  of  their  sale; 
that,  also  within  a  short  time  before  their 
failure,  the  plaintiffs  purchased  a  large  quan- 
tity of  peanuts,  of  the  value  of  $1,500,  and 
never  accoimted  for  them,  or  the  proceeds  of 
their  sale;  that  they  also  purchased  from 
Seln^heimer  Paper  Company,  of  Cincinnati, 
under  same  circumstances,  a  large  quantity 
of  paper  for  which  they  never  accounted. 
(3)  That  the  plaintiffs  did  not  keep  proper 
books,  and  did  not  turn  over  their  books  to 
the  nottiry  appointed  by  the  court  to  conduct 
the  Insolvent  proceedings.  (4)  Opponents  op- 
pose the  vote  of  A.  Xiques  for  the  discharge 
of  the  plaintiffs  on  the  ground  that,  voting  as 
agent  of  a  creditor,  he  had  no  personal 
knowledge  of  the  indebtedness.  (5)  The  op- 
ponents oppose  the  votes  cast  by  certain 
named  creditors  because  they  were  not  cred- 
itors of  the  plaintiffs  for  the  amounts  stated. 
There  was  judgment  in  favor  of  opponents 
Hills  Bros.  &  Co.,  placing  them  on  the  account 
as  ordinary  creditor^  against  the  city  of  New 
Orleans,  dismissing  its  opposition ;  and  as  thus 
amended  the  account  was  approved  and  ho- 
mologated, and  the  funds  ordered  distributed 
accordingly.  It  was  "further  ordered,  ad- 
Judged,  and  decreed  that  the  opposition  of 
the  New  Orleans  Auction  &  Commission 
Company,  Liimited,  and  others,  be  main- 
tained, and  the  application  for  the  discharge 
of  the  insolvents,  Bomano  and  Querriero,  U 
refused,  at  their  cost" 

The  controversy  Is  in  relation  to  that  part 
of  the  Judgment  refusing  to  discharge  the 
insolvents.  It  was  based  on  the  alleged 
frauds  of  the  Insolvents  prior  to  the  filing 
of  their  petition  and  the  surrender  of  thehr 
property  in  order  to  obtain  the  benefits  of 
the  insolvent  laws.  The  Judgment  does  not 
deny  the  claims  of  the  creditors,  alleged  by 
opponents  not  to  be  creditors  of  the  insol- 
vents, and  who  voted  for  their  discharge. 
The  claims  of  these  creditors  were  matters 
of  legal  right,  subject  to  be  disputed  or  con- 
troverted In  the  concurso.  Their  mere  ap- 
pearance in  the  schedule  does  not  amoont 
to  a  fraud  against  creditors,  within  the 
meaning  of  the  insolvent  laws.  Montllly  v. 
His  Creditors,  18  La.  383.  The  evidence 
does  not  show  that  these  creditors  were 
placed  on  the  schednle  with  the  intention 
of  defrauding  other  creditors,  nor  is  there 
any  reason  to  believe  that  the  other  creditors 
were  injured  by  the  mere  statement  on  the 
schedule  of  the  amount  due  these  creditors. 
If  the  amounts  were  not  due  at  all,  or  some 
of  them  exaggerated  (both  of  which  an  al- 


leged), the  errors  could  have  been  easily  and 
promptly  corrected  in  tbe  concurso.  The 
proces  verbal  of  the  notary  shows  that  a 
majority  in  number  and  amount  voted  for 
the  discharge  of  the  insolvents.  The  proces 
verbal  makes  a  prima  facie  case  for  them, 
and  we  do  not  think  the  evidence  in  the  rec- 
ord sufilciently  convincing  to  destroy  the  ef- 
fect of  the  votes  cast  by  the  5  creditors  who,  it 
is  alleged,  were  not  creditors  for  the  amounts 
stated,  and  the  votes  of  the  26  creditors  who 
are  alleged  to  be  the  creditors  of  the  indi- 
vidual members  of  the  Insolvent  firm.  The 
specifications  contained  in  Nos.  2  and  8  are 
embraced  within  the  definitions  of  "fraud" 
in  sections  1802,  1803,  Rev.  St  The  fraud 
specified  in  these  sections  must  be  distinctly 
and  positively  particularized  in  the  opposi- 
tion, and.  If  it  be  sustained  by  proof,  the 
insolvent  Is  punished  by  being  debarred  for- 
ever from  the  benefits  of  the  insolvent  laws, 
and  Incurs  the  penalty  of  imprisonment  for 
a  term  not  exceeding  three  years.  Section 
1802  of  the  Revised  Statutes  says:  "Should 
any  creditor  of  an  insolvent  debtor  deem  It 
necessary  to  oppose  the  appointment  of  a 
syndic,  or  to  charge  fraud  against  tbe  debtor, 
he  shall  within  the  ten  days  next  following 
the  meeting  of  creditors,  lay  before  the 
court  his  written  opposition,  stating  spe- 
cifically the  several  facts  of  nullity  of  tbe 
appointment  or  fraud  alleged  against  the 
insolvent  debtor.  Whereupon  the  Judge  shall 
decide  said  opposition;  and  in  case  of  ac' 
cusatlons  of  fraud,  after  having  received  the 
insolvent  debtor's  answer,  the  court  shall 
order  a  Jiu7  to  be  summoned  for  the  pur- 
pose of  deciding  on  the  accusation."  The 
plaintiffs  were  entitled  to  have  the  accusa- 
tion of  fraud  made  against  them  referred  to 
a  jury.  McCloskey  v.  Ingram,  17  La.  Ann. 
85;  Beste  v.  His  Creditors,  14  La.  Ann.  G22; 
Thompson  v.  Cliapman,  7  La.  Ann.  258-  The 
opponents  failed  to  charge  ftaud  against  the 
Insolvents  within  10  days  after  the  meeting 
of  creditors,  as  required  by  section  1802,  Bev. 
St  No  opposition  charging  fraud  to  a  vol- 
untary surrender  can  be  filed  after  the  lapse 
of  10  days  next  following  the  meeting  of 
creditors,  although  the  creditor  did  not 
know  of  the  fraud  complained  of  within  that 
time.  Matthews  v.  Creditors,  11  La.  Ann. 
80.  In  the  case  cited  the  reasons  for  ex- 
cluding the  maxim,  "Contra  non  valentem 
agere  non  currlt  prescriptio,"  from  its  ap- 
plication to  the  10-day  prescription  for  filing 
oppositions  In  Insolvent  proceedings  are  ful- 
ly and  sufSciently  stated.  It  Is  therefore 
ordered,  adjudged,  and  decreed  that  the 
Judgment  appealed  from  be  amended  so  as 
to  reverse  that  part  of  it  which  refuses  to  dis- 
charge the  Insolvent  plaintiffs,  and  It  Is  now 
ordered  that  they  be  discharged.  In  all 
other  respects  the  judgment  is  affirmed;  the 
insolvents'  estate  to  pay  costs. 
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STATE  T.  IjEDITPP.    (No.  11,651.) 

(Supreme  CJonrt  of  Lonisiana.    Mar  23,  1894.) 

QDJlUVICATION  of  JcBOBS— CHilXBKSU  roB 
Cadsb. 

1.  Whatever  the  answers  of  the  juror  on  his 
Toir  dire  to  the  qnestions  of  connsd  for  the  ac- 
cnsed,  if  it  appear  on  his  whole  exninination, 
and  especially  to  the  onesdonb'  of  the  judge, 
that  the  juror  has  no  fixed  opinion,  L  e.  that 
cannot  be  changed  by  the  testimony,  and  his 
mind  is  in  a  condition  to  do  justice  according 
to  the  testimony  and  the  charge  of  the  court, 
he  ia  a  good  juror.  State  ▼.  Beyells,  35  La. 
Ann.  302;  State  t.  Farrer,  Id.  317:  State  ▼. 
Simmons,  38  La.  Ann.  41;  State  t.  Creech,  Id. 
480. 

2.  If  the  accused  obtains  an  acceptable  jnir 
without  exhausting  bis  peremptory  challenges, 
this  court  will  not  direct  a  new  trial  because 
the  bill  assigned  error  in  the  oyerrnling  of 
challeDges  for  canse  by  the  accused.  State  t. 
Simmons,  38  La.  Ann.  41;  State  t.  Creech,  Id. 

4oU. 

(Syllabus  by  the  Court) 

^peal  from  district  court,  parish  of  Polnte 
Coupfe;   Edward  B.  Talbot,  Judge. 

Charles  Ledtiff  was  convicted  of  man- 
dangbter,  and  appeals.     AfDrmed. 

Yoist  &  Claiborne,  for  appellant  M.  J. 
Cnnningbam,  Atty.  Gen.,  and  Alex.  Hubert, 
Dlst  Atty.,  for  tbe  State. 

MILLER,  J.  Olie  appeal  is  by  the  accosed 
from  the  sentence  passed  on  him  for  man- 
slaughter. His  reliance  In  this  court  Is  on 
bills  of  exception  to  the  overruling  by  the 
lower  court  of  his  challenges  to  three  jurors 
Itresenting  themselves  to  be  sworn.  The 
ground  of  the  challenges  was  that  the  jurors 
had  formed  and  expressed  opinions  of  a 
nature  to  disqualify  them  as  Jurors.  The 
jurors  were  afto'wards  challenged  by  the 
prisoner  peremptorily.  After  tbe  jury  was 
obtained,  the  accused  had  left  10  peremptory 
challenges. 

This  court  has  often  had  occasion  to  define 
tbe  character  of  the  opinion  that  disqualifies 
the  jturor.  Whatever  the  answers  of  the  ju- 
ror on  his  voir  dire  to  the  questions  of  the 
accused,  If  it  appear  on  the  juror's  whole  ex- 
amination, especially  by  his  answers  to  the 
presiding  judge,  that  he  has  no  fixed  opin- 
ion, and  can  render  a  Twdict  according  to 
the  law  and  the  testimony  to  be  produced, 
he  Is  a  good  juror.  We  think  at  least  two 
of  the  jurors  whose  competency  is  called  in 
question  in  this  case  met  this  test,  and  as  to 
the  other  there  might  be  some  question.  See 
State  V.  Revells,  35  La.  Ann.  302;  State  v. 
Farrer,  Id.  317;  State  v.  Foster,  30  La.  Ann. 
877;  State  T.  Dorsey,  40  La.  Ann.  740,  5 
South.  26.  But  the  ground  entirely  conclu- 
sive in  our  opinion  on  the  bills  is  that  the  de> 
fendant  obtained  a  Jury  acceptable  to  him 
without  exhausting  bis  peremptory  chal- 
lenges. He  had  10  left  No  harm  was  done 
the  accused  by  the  ruling  of  the  court  as  to 
the  three  Jurors.  State  v.  Simmons,  38  La. 
Ann.  41;  State  t.  C^reech,  Id.  480.    It  Is 


therefore  ordered,  adjudged,  and  decreed 
that  the  sentence  of  the  lower  court  be  af* 
firmed,  with  costs. 


(«  Uk  Ann.  MS) 
STATE  V.  RUTLEDGE.    (No.  11.K57.) 
(Supreme  Court  of  Louisiana.     May  23,  1894.) 

CRWlilAI,  liiLW— DiSMISSAI,  OF  APPSAI/— FlUMO 

Rbcord. 
The  transcript  of  appeal  was  not  filed  on 
the  return  (hiy,  or  within  die  three  judidal  dan 
following  the  return  day.    The  appeal  is  dis- 
missed. 
(Srllabus  by  the  Court) 

Appeal  from  district  court,  parish  of  Jef- 
ferson;  £hnile  Rost,  Judge. 

Grant  RuUedge  was  convicted  of  murder, 
and  appeals.    Dismissed. 

Hamilton  N.  Oautier  and  WiUiam  L. 
Thompson,  for  appellant  M.  J.  (Cunning- 
ham, Atty.  Qen.  (A.  B.  BilUngs,  of  counsel), 
f  w  the  State. 

BRBATJX,  3.  The  defendant,  Grant  Rut- 
ledge,  was  indicted  for  murder.  He  was 
tried  in  April  last,  and  found  guilty  as  char- 
ged. The  trial  Judge  passed  sentence  upon 
him  on  the  24th  day  of  April,  1894.  On  tbe 
same  day  he  moved  for  an  appeal  to  this 
court,  which  was  granted.  The  appeal  was 
lodged  in  this  court  <m  the  11th  day  of  May, 
1894.  The  appellee,  the  state,  moved  to  dis- 
miss the  appeal  on  the  ground  that  the  tran- 
script of  appeal  was  not  filed  in  this  court 
within  the  dday  allowed  by  law.  Tbe  de- 
fendant, through  counsel,  filed  an  appear- 
ance, setting  forth  that  the  motion  to  dis- 
miss, haterposed  by  the  appellee,  is  sapport- 
ed  "by  the  law,"  and  for  that  "and  other 
reasons"  joins  in  the  application  of  the  state 
to  dismiss  the  appeal.  The  time  within 
which  to  appeal  having  elapsed  as  alleged  on 
the  part  of  the  state  and  by  the  defendant, 
it  only  remains  for  us  to  dismiss  the  appeaL 
The  appeal  is  therefore  dismissed. 


(«  Ui.  Abo.  m) 
BBHAN  et  al.  v.  BOARD  OF  ASSESSORS 

«t  al.    (No.   11,600.) 
(Supreme  Court  of  Louisiana.    May  7,  1894.) 

TAZATI02T— ASSEBSUENT— EZEMFTIOXS— LiBN. 

1.  Under  the  law  of  1890,  real  estate,  with 
the  buildings,  improvements,  and  appurtenances, 
are  directed  and  reanired  to  be  separately  as- 
sessed from  the  machinery,  apparatus,  etc.,  ap- 
pertaining to  a  jute  factory  thereon  placed. 

2.  Notice  having  been  served  upon  the 
parish  board  of  assessors,  to  the  efFect  that  the 
property  of  a  manufacturing  establishment  la 
exempt  from  taxation,  cannot  serve  as  a  de- 
mand for  the  reduction  of  an  excessive  assess- 
ment. 

3.  The  filing  of  an  assessment  roll  in  the  of- 
fice of  the  recorder  of  mortgages  acts  as  a  lien 
upon  each  specific  piece  of  real  estate  thereon 
assessed,  and  the  same  proper^r  becomes  sub- 
ject to  a  legal  mortgage  after  the  81st  day  it 
December  of  the  current  year. 

(SyUabns  by  the  Court) 
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Appeal  from  cItQ  district  court,  parish  of 
Orleans;   Frauds  A.  Monroe,  Judge. 

Action  by  William  J.  Bdian  and  others 
against  the  board  of  assessors  and  others. 
Judgment  for  defendants,  and  plaintiffs  ap- 
peal.   Affirmed. 

Farrar,  Jonas  &  Kmttschnltt,  for  appel- 
lants.    Richard  Lyons,  for  appellees. 

WATKINS,  J.  Alleging  themselves  to  be 
the  Joint  owners  of  certain  real  property  sit- 
uated In  the  city  of  New  Orleans,  and  de- 
scribed In  their  petition,  together  with  all 
of  the  buildings  and  improvements  thereon, 
as  well  as  all  of  the  rights,  ways,  servitudes, 
and  privileges  thereto  appertaining,  and  also 
of  the  entire  machinery,  engines,  boilers, 
loom,  frames,  shafting,  pulleys,  elevator,  etc., 
thereon  situated,— the  whole  constituting  the 
plant  and  fixtures  on  said  property,— the  pe- 
titioners represent  that,  on  the  3d  day  of 
May,  1893,  same  was  purchased  for  their  ac- 
count at  sheriff's  sale,  and  that  the  proces 
verbal  of  adjudication  thereof  was  duly  reg- 
istered In  the  conveyance  records  of  the  par- 
ish of  Orleans  on  the  19th  of  July,  1S93. 
That,  Tq;K>n  examination  of  the  tax  records 
and  the  recorder's  office,  they  find  certain 
assessments  against  the  property,  which,  in 
their  estimation,  are  null  and  void,  and 
should  be  so  adjudged  and  declared,  and 
canceled  and  erased,  for  the  following  rea- 
sons,—same  being  summarized  In  the  plain- 
tiffs' brief  as  follows,  viz.:  "The  points  for 
which  we  contend,  and  upon  which  we  rely 
to  establish  the  absolute  nullity  of  the  sec- 
ond assessment,  are  as  follows,  to  wit:  (1) 
That  the  assessment  for  machinery  and  ap- 
purtenances Is  a  dual  assessment,  as  the 
property  Is  covered  by  the  assessment  of 
the  real  estate  upon  which  It  Is  located.  (2) 
That,  even  If  It  be  not  a  dual  assessment. 
It  Is  null  and  void,  because  It  Is  an  assess- 
ment of  flbctures  or  Immovables  by  destlnar 
tlon  separate  from  the  real  estate  to  which 
the  same  are  attached.  And,  even  If  the  as- 
sessment be  not  entirely  null  and  void,  we 
claim  that  It  does  not  operate  a  lien  upon 
tlie  property  of  the  plaintiffs,  for  the  reason 
that  they  acquired  this  property  at  sheriff's 
sale  before  the  taxes  toe  the  year  1893  had 
matured  so  as  to  become  a  lien."  The 
prayer  of  the  petition  Is,  In  substance,  that 
the  Judgment  of  the  court  decree  that  the 
assessment  placed  by  the  board  of  assessors 
on  the  assessment  rolls  of  1893  for  the  sum 
of  $120,000,  "on  Jute  factory,  all  machinery 
and  appurtenances,  locomotive  and  aU  other 
motive  power"  Is  absolutely  null  and  void 
and  of  no  effect,  or  that,  in  the  alternative, 
it  decree  that  said  assessment  does  not  bear 
a  lien  and  privilege  upon  said  property; 
and  that.  In  the  event  both  the  assessment 
and  lien  be  maintained,  the  lattw  be  so  re- 
duced as  to  correspond  with  the  true  value 
thereof.  The  answer  of  the  board  of  assess- 
ors and  tax  collector  is  a  general  denial 


On  these  issues  the  caae  was  tried,  and  Judg- 
ment rendered  in  favor  of  the  defendants, 
and  the  plaintiffs  have  appealed. 

The  case  of  the  plaintiffs  is  very  carefully 
stated  in  their  counsel's  brief,  and,  for  the 
purpose  of  being  accurate,  we  extract  the 
portion  that  is  deemed  most  pertinent,  to  wit: 
"That  both  of  said  assessments  are  In  the 
name  of  the  Crescent  Jute  Manufacturing 
Company;  that  they  are  both  on  the  same 
property;  that  all  of  the  machinery,  appur- 
tenances, and  motive  power  of  every  descrip- 
tion whatsoever  in  the  Jutu  factory  at  the 
corner  of  Chartres  and  St  Ferdinand  streets 
are  upon  the  real  estate  described  In  the 
first  of  said  assessments,  and  are  appurte- 
nances and  a  part  of  said  real  estate,  and 
are  immovables  by  destination;  that  said 
assessment  upon  the  cash  value  of  lands  and 
lots  of  ground  aforesaid,  Including  buildings 
and  Improvementa  of  whatever  kind,  as- 
sessed at  twenty-nine  thousand  four  hundred 
dollars,  exhausted  the  power  of  the  board  of 
assessors,  and  that  said  second  assessment 
la  a  dupUcate  or  dual  assessment,  and  there- 
fore null  and  void;  that  the  Crescent  Jute 
Manufacturing  Company,  which  was  the 
owner  of  said  property  at  the  time  when  the 
assessm^it  rolls  of  the  parish  of  Orleans  were 
exposed  for  inspection  In  the  year  1893,  ap- 
plied for  the  cancellation  of  said  assessment 
to  said  board  of  assessors  dtiring  the  time 
prescribed  by  law,  but  that  the  assessors 
nevertheless  failed  to  cancel  the  said  assess- 
ment, and  that  the  assessment  Is  null,  not 
(mly  because  It  Is  a  dual  assessment,  but 
also  because  the  said  machinery,  motive 
power,  and  everything  included  in  said  as- 
sessment of  one  hundred  and  twenty  thou- 
sand six  hundred  dollars  constitutes  ma- 
chinery and  property  employed  In  the  manur 
facture  of  textile  fabrics  In  a  tuctorj  wnere- 
In  more  than  five  hands  are  and  were  em- 
ployed, and  that  the  same  Is  thereton  ex 
empt  from  taxation  by  article  207  of  the 
constitution  for  the  year  1879;  that  the  sum 
of  twenty-nine  thousand  four  hundred  AcA- 
lars,  at  which  the  said  real  estate  Is  as- 
sessed, Is  greats  than  the  fnU  mawet  value 
of  the  real  estate,  and  of  all  the  machinery, 
appurtenances  and  Improvements  thereupon. 
Including  the  property  covered  by  said  sec- 
ond assessment,  and  that  the  real  value  of 
all  said  property,  so  assessed  at  twenty- 
nine  thousand  four  hundred  dollars,  does  not 
and  did  not  at  the  time  of  the  assessment 
exceed  twenty  thousand  dollars;  that,  even 
If  the  assessment  on  machinoy  were  not 
a  dual  assessment,  It  is  null  and  void,  be- 
cause an  assessment  of  improvements  od 
real  estate  separate  from  the  real  estate 
upon  which  the  same  are  located,  contrary 
to  the  laws  of  this  state;  that,  even  If  the  as- 
sessment be  declared  legal  and  valid  assess- 
ment against  the  Crescent  Jute  Manufactur- 
ing Company,  it  Is  nevertheless  Inoperative 
In  so  far  as  the  property  acquired  by  peti- 
tioners is  concerned,  and  does  not  beer  a 
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Uen  or  privilege  npon  the  same,  because  tiie 
same  was  acquired  by  petitioners  at  sheriff's 
sale,  prior  to  the  time  when  the  same  be- 
came a  lien  np<Mi  said  property  rmder  the 
laws  of  the  state  of  Louisiana." 

(a)  The  following  is  a  verifled  copy  of  the 
Assessment  complained  of,  Tiz.:- 

Assessment  Roll  for  the  Parish  of  Orleans, 

1893. 

Objects  of  Taxation. 


Names  of  Taz- 
abla  Fenons. 

Nams*  of  StrMU. 

(1)  Onsh  Talw  ol 
Land,  ate. 

Cmoant  Jot* 
UannrsCo. 

•       •       • 

Cbsrtn*  and  St. 
Ferdinand. 

•       •       • 

$!<.4M 

•        •       • 

Cwcnnt  Jnte 
MannCg  Co. 


Cbartrca  and  St, 
Fsrdlnaad. 


(M)  Casb  Vain* 
of  Machlnerj. 


$120,600 


The  foregoing  constitutes  a  single  assess- 
ment, and  is  not  in  any  sense  a  dual  or  dou- 
ble assessment,  or  one  that  was  made  by 
piecemeal,  and  at  different  times  or  datea 
The  roll,  an  extract  from  which  is  brought 
np  in  the  wiglnal,  plainly  shows  that,  under 
heading  No.  l.— "Cash  value  of  all  lands  and 
lots  •  •  •  including  buildings  and  Im- 
provements of  whatever  ldnd,"—the  lots  of 
ground,  and  the  buildings  and  improvements 
thweon,  belonging  to  the  Crescent  Jute  Man- 
ufacturing Company,  were  assessed  $29,400; 
while,  under  heading  No.  13,  "all  machinery 
Jtnd  appurtenances,  locomotive  and  other 
motive  power"  belonging  to  said  company 
were  assessed  at  $120,600.  The  assessment 
was  made  In  exact  compliance  with  the 
blanks  furnished  to  and  in  use  by  the  par- 
ish assessors.  An  examination  of  section  1 
-of  Act  Na  106  of  1890  shows  that  the  as- 
sessment was  made  in  exact  conformity  to 
its  provisions,  the  act,  in  terms,  requiring 
an  assessmeat  of  "all  real  estate,  with  the 
buildings  and  improvements  thereon,  or 
thereto  attached,"  as  one  item  of  property 
that  is  subject  to  assessment;  and  separate 
and  apart  from  this  Is  the  assessment  of 
"engines,  boilers,  apparatus,  appurtenances, 
appliances,  and  attachments  tor  steam,  dec- 
trie,  and  other  engines,"  and  the  like.  It 
matters  not  that  a  portion  of  the  last  de- 
scription of  propoty  was  at  the  time  immov- 
able t^  destination.  The  legislature  was 
perfectly  competent  to  authorize  and  require 
an  assessment  made  In  this  manner,  and  it 
was  the  manifest  duty  of  the  revenue  of- 
ficers to  accn>t  it,  and  act  under  it,  as  their 
guide. 

(b)  As  the  proof  shows  that  all  the  prop- 
-erties  assessed  belonged  to  the  Crescent  Jnte 
Manufacturing  Company,  and  this  establish- 
meat  had  not  been  actually  engaged  in  man- 
4itacturing  jute  for  at  least  two  years  prior 


to  the  assessment  In  question,  same  is  not 
exempt  from  taxation  under  article  207  of 
the  c(»istitutlon.  But  the  exemption  is  not 
pressed  in  argument 

<c)  With  respect  to  the  objection  that  was 
urged  oa  the  part  of  the  Crescent  Jute  Man- 
ufacturing  Company  to  the  assessment,  pre- 
vious to  the  sale  to  the  plaintiffs,  the  pre- 
ponderance o(  evidence  shows  that  the  ob- 
jection urged  by  the  corporation  was  that 
It  was  not  liable  to  assessment  at  all,  and 
not  that  the  assessment  was  based  upon  too 
great  a  valuation;  consequently,  the  board 
of  assessors  did  not  hare  before  them  for 
c(Hislderation  the  question  of  the  reduction 
of  the  assessment  at  alL  One  of  the  notices 
tliat  was  served  on  the  president  of  the  board 
will  suffice.  It  is  of  the  following  tenor, 
viz.:  "New  Orleans,  March  15th,  1893.  Mr. 
J.  M.  Oleason,  Pres.  Board  of  State  Assess- 
(M^  Parish  of  Orleans,  City  Hall— Dear  Sir: 
I  am  instructed  by  our  president,  Mr.  F.  A. 
Behan,  to  say  that  we  object  to  any  taxes 
being  levied  agrainst  our  factory,  as  our  laws 
exempt  manufactures  In  textile  fabrics  from 
any  and  all  taxes.  The  supposition  that  we 
made  no  continual  runs  last  year  does  not 
debar  us  from  benefaction,  according  to  our 
legal  adviser's  opinion.  Very  respectfully. 
Crescent  Jute  Manf'g  Co.  [Signed]  Louis 
Moths,  Sec."  In  July,  1893,  long  subsequent 
to  the  sale  of  the  property  to  the  plaintiffs, 
the  secretary  of  the  company  addressed  a 
communication  to  the  state  auditor,  request- 
ing the  cancellation  of  the  assessment,  on 
the  ground  that  the  factory  liad  been  shut 
down  for  three  years,  and  portions  of  the 
machinery  had  been  used  for  other  purposes; 
but  this  application  was  declined  by  the  au- 
ditor, on  account  of  his  want  of  authority  to 
make  the  cancellation.  As  there  was  made 
no  preliminary  application  for  the  reduction 
of  the  assessment  of  the  property  of  the 
Crescent  Jute  Manufacturing  Company  prior 
to  the  sale  thereof  to  the  plaintiffs,  the  lat- 
ter cannot  now  be  heard  to  make  complaint 
in  a  court  of  justice  that  the  assessment  was 
erroneous  or  excessive.  Shattuck  v.  City 
of  New  Orleans,  38  La.  Ann.  206,  1  South. 
411. 

(d)  Under  the  law,  it  was  the  duly  of  the 
assessor  in  the  city  of  New  Orleans  to  file 
with  the  recorder  of  mortgages  a  complete 
assessment  roll  by  the  1st  of  June,  and  it 
is  made  the  duty  of  the  recorder  of  mort- 
gages to  immediately  file  said  roll,  and  to  re- 
tain and  keep  same  among  the  records  of  his 
office,  though  the  inscription  thereof  in  the 
mortgage  office  "shall  not  operate  as  a  lien 
or  mortgage  upon  the  property,  until  the 
81st  of  December  of  the  current  year."  Act 
No.  106  of  1890,  §i  31,  32.  But  the  foUow- 
Ing  section  qualifies  the  provisions  of  the 
former  thus:  "Ttiat  from  the  day  said  tax- 
roll  Is  filed  In  said  mt^gage  office  it  sluOl 
act  as  a  lien  ui>on  each  spedflc  piece  of  real 
estate  thereon  assessed  which  shall  be  sub- 
ject to  a  legal  mortgage  after  the  31st  da/ 
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of  Decembelr  of  the  current  year,"  etc  M. 
8  83.  CionseqTieiitly,  plaintiffs'  property  is 
subject  to  the  lien,  if  not  to  the  legal  mort- 
gage of  the  statute,  their  deed  of  sale  having 
been  recorded  on  the  19th  of  July,  subse- 
quent to  the  filing  of  the  assessment  roll. 
Judgment  affirmed. 


(46  La.  Ann.  178) 

HELM  T.  O'ROTJKKE  et  al.    (No.  11,S45.) 
(Supreme  Coort  of  Louisiana.    Feb.  12,  1S94.) 
Dbath  bt  WKONGrtTL  AoT  —  Pabtikb  —  Action 

AOAINBT  FlKM— PLEADINO — ^IKJUBT  TO  SERTAKT. 

1.  Where  a  widow  snes  for  the  death  of 
her  husband,  caused  by  negligence  of  defend- 
ants, there  is  no  misjoinder  of  parties  plain- 
tiff if  she  sues  IndiTidaally  and  as  tutrix  of  her 
minor  child,  issue  of  her  marriage  with  de- 
ceased. 

2.  Where  the  parties  are  liable  in  solido, 
and  each  is  cited,  they  are  all  before  the  court; 
and  the  fact  that  the  petition  alleges  that  the  in- 
jury was  inflicted  by  a  commercial  firm,  com- 
posed of  the  individuals  who  are  liable,  is  not 
sufficient  for  the  dismissal  of  the  suit,  although 
the  firm  had  been  dissolved  at  the  time  of  the 
institution  of  the  suit. 

3.  The  petition  discloses  a  cause  of  action 
when  It  set  out  the  manner  in  which  the  de- 
ceased was  killed,  and  charges  negligence  on 
part  of  defendants,  and  the  absence  of  con- 
tributory negligence  on  part  of  deceased. 

4.  A.  servant,  an  "all-around  workman," 
subject  to  the  orders  and  directions  of  the  mas- 
ter, whenever  he  is  called  upon  to  work  in  pur- 
suance of  conditions  created  by  the  master,  has 
the  right  to  assume  superior  knowledge,  judg- 
ment, and  skill  in  the  master,  under  whose  or- 
ders he  is  immediately  acting,  and  to  beUeve 
that  he  will  be  protected  from  danger. 

(Syllabus  by  the  Court.) 

Appeal  from  civil  district  court,  parish  of 
Orleans;  Nicholas  H.  Rightor,  Judge. 

Action  by  Mrs.  Henrietta  Helm,  individual- 
ly and  as  tutrix,  against  Edward  and  James 
O'Rourke.  Judjrment  for  plaintiff,  and  de- 
fendants appeaL   Modified. 

Moise  &  Cahn  and  James  Timony,  for  ap- 
peOants.    Thomas  M.  Olll,  for  appellee^ 

McBNERT,  J.  The  petitioner  alleges  that 
the  defendants,  composing  the  commercial 
firm  of  Edward  &  James  O'Rourke,  are  in- 
debted to  her  individually  and  as  tutrix  of 
her  minor  child  in  the  sum  of  $20,000,  "for 
this:  that  on  or  about  the  16th  day  of  May, 
1891,  While  petitioner's  husband,  Frank  M. 
Helm,  was  working  at  the  furnace  where  he 
was  employed  in  the  boiler  works  of  the 
aforesaid  firm  of  Ijdward  &  James  O'Rourke, 
In  this  city,  he  was  called  from  said  work  by 
Edward  O'Rourke,  a  member  of  said  firm  of 
Edward  &  James  O'Rourke,  to  witness  the 
testing  of  a  boiler,  which,  upon  his  arrival, 
exploded,  and  he  was  thrown  many  feet  dis- 
tant, and  struck  by  many  fragments  of  said 
boiler,  and  so  injured,  notwithstanding  the 
best  of  medical  skUl  and  care^  as  to  cause  his 
death,  after  suffering  seven  days'  great  pain 
and  agony,  on  or  about  the  28d  of  May,  1891. 
*  *  *  That  petitioner's  husband  was  guilty 
ot  no  fault,  but  that  all  the  injuries,  suffer- 


iBK,  agonies,  death,  and  damages  aforesaid 
were  caused  solely  by  the  carelessness.  Im- 
prudence, gross  negligence,  fault,  and  want 
of  skill  of  the  aforesaid  firm  of  Edward  Se 
James  O'Rourke,  and  Edward  and  James 
O'Roiirke  Indlyidually.  That  said  boiler  was 
old,  rejected,  and  condemned  before  the  pur. 
chase  of  the  same  by  the  said  defendant 
firm  of  Edward  &  James  O'Rourke;  and  was 
not  only  unsafe,  but  utterly  unfit  for  use,  as 
they  well  knew,  and  which  petitioner's  hus- 
band did  not  know."  The  prayer  Is  for  Judg- 
ment for  said  sum  of  $20,000  against  the  com- 
mercial firm  of  Edward  &  James  O'Rourke 
and  James  O'Rourke,  Individually,  In  solido, 
and  for  the  same  amount  Jointly  against  the 
heirs  of  Edward  O'Rourke,  deceased.  The 
defendants  were  all  cited,  and  were  before 
the  court  To  this  petition  exceptions  were 
filed:  First  That  at  the  time  of  the  service 
of  the  petition  and  citation  the  firm  had  been 
dissolved,  and  that  the  defendant  James 
O'Rourke  had  no  authority  to  answer  for 
said  firm,  and  that  he  could  not  be  cited  with 
another  party,  but  that  citation  and  petition 
should  be  served  on  him  separately.  The  de- 
fendants. If  liable,  were  bound  in  solido. 
They  were  all  cited.  All  pardes  In  interest 
were  therefore  before  the  court  Second, 
that  the  petition  Is  vague,  and  shows  no 
cause  of  action,  and  that  It  Is  a  misjoinder  of 
parties  plaintiff.  The  petition  is  explicit  in 
showing  the  manner  in  which  the  deceased, 
Frank  Helm,  met  his  death,  and  It  explicitly 
charges  and  avers  that  it  was  caused  by  the 
negligence  of  defendants.  The  only  facts  at 
issue  were  the  negligence  ot  defendants  and 
the  alKence  of  contributory  negligence  on  the 
part  of  deceased.  The  first  is  averred  and 
the  second  negatived  by  averments.  There 
was  no  misjoinder  of  parties  plaintiff,  as 
both  the  widow  and  child  have  an  interest  in 
the  damages,  if  any  were  due  for  the  death 
of  the  husband  and  father.  The  exceptions, 
therefore^  were  properly  overruled.  The  de- 
fendants answered,  pleading  a  general  de- 
nial, and  specially  averring  that  the  testing 
of  the  boiler  was  done  by  defendant's  brother 
and  partner,  who  was  seriously  injured  at 
the  time  the  explosion  occurred;  that  Frank 
M.  Helm  was  a  skilled  mechanic;  that  he  bad 
Inspected  the  boiler,  and  from  his  report  Ed- 
ward O'Rourke  believed  the  boiler  could 
stand  the  test;  that  the  explosion  was  caused 
by  no  fault  ot  defendants,  and  that  the  acci- 
dent was  one  of  that  Character  which  Is  the 
risk  of  the  business  in  which  said  Helm  was 
engaged;  that  the  boiler  had  been  repaired 
according  to  the  Instructions  of  said  de- 
ceased. Helm,  and  many  repairs  were  put  on 
the  same  which  he  had  not  recommended, 
and  that  It  was  thoroughly  repaired  when 
tested,  and  that  the  explosion  was  one  of 
those  accidents  which  will  happen  in  desi>ite 
of  every  care  and  caution.  Contributory  neg- 
ligence on  the  part  of  Helm,  the  deceased.  Is 
also  averred.  There  were  four  trials  by  Jury. 
The  first  trial  was  in  favor  of  plaintiff,  the- 
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Jury  returning  a  radlat  for  $8,000.  This 
was  set  aside.  Tlie  case  was  again  tried  on 
tlie  same  evidence  by  agreement  of  counsel, 
and  a  verdict  In  favor  of  plaintiff  for  $20,000 
was  returned.  A.  new  trial  was  granted. 
On  tlie  third  trial  the  jury  failed  to  agree; 
and  on  the  fourth  and  last  trial,  on  the  same 
evidence,  a  verdict  was  returned  for  $8,000, 
and  a  Judgment  in  favor  of  plaintiff  rendered 
thereon.  From  this  Judgment  defendants  ap- 
pealed. 

The  firm  of  James  &  Edward  O'Bouike 
were  engaged  in  making  new  bcrilers,  buying 
second-hand  boll»s,  and  repairing  them,  if 
necessary,  tar  sale,  and  repairing  boilers  for 
other  parties.  The  firm  bought  two  boilers 
ftom  a  blacksmith  In  Algiers.  These  boilers 
bad  been  nsed  for  many  years  on  the  Mc- 
Lean dry  dock,  and  had  undergone  many  re- 
pairs. They  had  become  useless,  worn  out, 
and  rotten  to  the  extent  that  they  could  no 
longer  be  repaired,  and  were  discarded  and 
condemned  by  the  owners.  They  were  un- 
salable, even  for  old  Iron,  and  to  get  rid  of 
them  arrangements  had  been  made  to  throw 
them  in  the  rlvw.  IHnaUy  they  were  given 
to  the  blacksmith  Daniels,  to  be  used  as  wa- 
ter tanks.  From  Daniels,  Edward  &  James 
O'Roorke  purchased  them  for  a  trifling  sum. 
These  boilers  were  moved  to  the  works  of  the 
defendants,  and  remained  there  some  time 
before  repairs  were  made  upon  them.  Dur- 
ing this  time,  untU  a  short  time  before  the 
test  which  ended  so  tragically,  Frank  M. 
Helm,  the  deceased,  was  not  employed  at 
the  boiler  works,  and  it  is  not  shown  that 
he  was  acquainted  with  the  history  of  the 
boilers.  Frank  M.  Helm  was  employed  at 
the  furnace.  He  was  a  skilled  mechanic,  and 
handy  at  any  work  about  the  establishment. 
He  was,  as  stated  in  the  testimony,  an  "all- 
aroimd  man."  It  was  not  his  special  busi- 
ness to  test  boilers.  Edward  and  James 
O'Hourke  wore  their  own  foremen,  and  the 
employes  'of  the  establishment  acted  under 
their  instructions,  and  obeyed  their  orders, 
doing  what  work  was  Imposed  upon  them 
by  their  employers.  It  appears  by  the  tes- 
timony of  James  O'Rourke  that  it  was  not 
the  business  of  any  particular  employe  to  test 
the  boilers,  and  that  a  workman  who  hap- 
pened to  be  out  of  a  Job  was  selected  for  this 
purpose.  The  deceased.  Helm,  was  not  out 
of  a  Job,  as  he  was  employed  at  the  furnace. 
It  does  not  appear  by  the  testimony,  except 
that  of  James  O'Rourke,  that  Helm,  the  de- 
ceased, worked  on  this  boiler,  which  was 
purchased  from  the  blacksmith,  Daniels. 
Those  who  worked  on  the  boiler  named 
Oeorge  Helm,  brother  of  deceased,  as  the 
mechanic  who  did  the  work  on  it,  putting  In 
the  new  crown  sheet  and  some  of  the  braces, 
which  were  made  by  Frank  M.  Helm  at  the 
furnace  or  forge.  There  Is  some  confusion  In 
the  testimony  as  to  whether  there  was  one  or 
two  cold  water  tests  of  the  boiler.  But  there 
was  certainly  one^  made  after  the  new  crovra 
sheet  was  put  In,  under  a  pressure,  stated  by 
v.lSso.nclO— 26 


one  witness,  at  65  iraunds,  and  another  at  30. 
Under  this  test  the  lx>ller  gave  way,  and  Ed- 
ward O'Hourke  <Hrdered  George  Helm'  to 
caulk— that  is,  to  rivet— the  defective  point 
in  the  boiler.  The  defect  was  In  the  old  iron. 
After  the  explosion  the  boiler  gave  evidence 
that  it  was  the  old  Iron  around  the  new 
crown  sheet  which  gave  way.  Experts  who, 
from  the  responsible  positions  they  occupy, 
are  familiar  with  the  testing  of  boilers,  say 
that  after  defects  have  been  shown  by  the 
cold  water  test  It  would  be  unsafe— In  fact, 
rash— to  resort  to  the  steam  test  which  the 
boiler  was  undergoing  the  day  after  the  cold 
water  test  without  repairing  the  defective 
portions  of  the  boiler.  And  these  experts 
also  state  that  no  more  steam  pressure  should 
be  employed  in  testing  than  that  used  In  the 
cold-water  test  P.  H.  Kelly,  a  boUw  mako:, 
and  Bupo-intendent  of  the  Whitney  Iron 
Works,  says  that  no  practical  man  will  test 
a  boiler  by  steam  pressure  before  he  has  con- 
vinced himself  by  hydrostatic  test  that  the 
boiler  will  hold  a  certain  amount  of  hydro- 
static pressure.  It  does  not  appear  that  aft- 
er the  cold-water  test,  and  the  defects  wwe 
exhibited,  and  the  boiler  caulked  or  riveted, 
any  other  hydrostatic  test  was  made,  but 
that  a  steam  test  was  employed  the  next 
day  at  a  pressure  of  at  least  85  pounds. 

We  conclude  that  the  defendants  were  neg- 
ligent In  attempting  ta  test  an  old  boiler  be- 
yond the  ability  of  any  one  to  repair  or  moke 
safe,  and  that  they  were  negligent  in  putting 
on  the  steam  test  at  a  pressure  In  excess  of 
the  hydrostatic  test,  even  if  the  lx>lier  had 
shown  no  defects  by  said  test;  and  that  they 
were  grossly  negligent,  after  the  defect  by 
hydrostatic  test  had  beox  exhibited,  by  re- 
sorting to  the  steam  test,  without  satisfying 
themselves  again,  after  the  repahrs,  by  hy- 
drostatic pressure,  that  it  was  safe  to  re- 
sort to  the  steam  test  Railroad  Co.  v.  Phil- 
lips, 49  m.  234. 

Frank  M.  Helm,  the  deceased,  was  em- 
ployed at  the  forge  or  furnace,  and  was  going 
to  his  work  at  the  forge,  and  was  some  30 
feet  away  from  the  bollo-,  when  Edward 
O'Rourke  called  to  him,  and  said  he  wanted 
him.  He  responded  to  this  call,  and  went  to 
Eidward  O'Rourke,  who  was  superintending 
the  testing  of  the  boiler  by  steam.  At  this 
time  there  were  85  pounds  pressure  on  the 
boiler,  and  Edward  O'Rourke  Instructed 
Claude  Hdm  to  put  on  100  pounds  pressure. 
He  started  to  put  on  more  steam,  and  It  was 
at  this  time  that  his  brother,  Frank  M.  Helm, 
was  called  by  Edward  O'Rourke.  Claude 
Helm  was  Instructed  to  call  James  O'Rourke, 
the  other  member  of  the  firm,  irrank  M. 
Helm  and  Edward  O'Rourke  were  left  stand- 
ing at  the  boiler  when  he  left  to  call  James 
O'Rourke.  He  was  in  the  office,  not  v»y 
far  away,  and  started  immediately  with 
Claude  Helm  to  where  the  boiler  was  being 
tested.  When  within  30  feet  of  the  boUer 
It  exploded. 

It  Is  in  evidence  that  the  employes  of  de- 
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fendants'  efltabllshment  obeyed  what  orders 
were  issaed,  and  that  Frank  M.  Helm,  being 
handy  and  expert  in  all  things  connected 
with  boiler  making,  was  called  npon  to  do  al- 
most any  kind  of  a  Job.  But  it  was  not  his 
buBlnees  to  test  boilers.  He  was  not  em- 
ployed specially  for  this  pwpose.  This  duty 
was  assumed  by  Edward  O'Ronrke.  Frank 
M.  Helm  took  no  part  in  directing  the  opera- 
tions, but  was  present  by  invitation  of  his 
master  and  superior,  and  was  under  his  or- 
ders. He  was  not,  therefore,  employed  in 
an  occupation,  the  risks  of  which  he  assumed. 
The  authorltieB  cited  by  defendants  hare  no 
bearing  on  this  point  as  the  facts  do  not 
bring  the  case  within  them.  Frank  M.  Helm, 
being  In  the  service  of  defendants  as  a  gen- 
eral all-around  workman,  subject  to  the  or- 
ders and  directions  of  his  superiors,  when- 
ever he  was  called  upon  to  work  in  the  pres- 
ence of  conditions  created  by  his  master  and 
superior,  had  the  right  to  assume  superior 
knowledge,  skill,  and  Judgment  in  his  supe- 
rior, under  whose  orders  he  was  immediately 
acting,  and  that  be  would  not  expose  him 
to  needless  danger.  In  the  case  of  Faren  v. 
Sellers,  89  La.  Ann.  1011,  3  South.  363,  Mr. 
Justice  Fenner,  in  an  elaborate  and  able 
opinion,  thus  states  the  law:  "When  the 
master  has  created  the  danger  he  Is  bound  to 
guard  against  it,  and,  if  he  himself  does  not 
know  or  bdleve  that  the  danger  exists,  he 
cannot  require  superior  knowledge  and  Judg- 
ment from  the  servant"  To  review  the  in- 
stant case  at  length  would  be  only  to  repeat 
the  views  expressed  in  the  opinion  of  Faren 
V.  Sellers,  and  a  coUatlon  and  reference  to 
the  authorities  cited.  It  Is  only  necessary 
to  state  that  the  defendants  created  the  dan- 
ger which  the  deceased.  Helm,  was  instruct- 
ed and  ordered  to  confront  They  are  there- 
fore liable  in  damages  for  their  negligence  in 
putting  in  operation  the  cause  which  led  to 
the  death  of  Frank  M.  Helm. 

There  are  circumstances  attending  this  case 
that  impress  us  with  the  belief  that  the 
amount  of  damages  assessed  by  the  Jury  is 
excessive.  The  verdict  of  the  Jury  was  prob- 
ably induced  by  testimony  permitted  to  go 
to  the  Jury  showing  the  amount  of  property 
owned  by  defendants.  We  wUl  amend  the 
Judgment  and  fix  the  amount  of  damages  at 
$3,000.  It  Is  therefore  ordered,  adjudged, 
and  decreed  that  the  Judgment  appealed  from 
be  amended  so  as  to  fix  the  amount  of  dam- 
ages at  $3,000.  In  all  other  respects  the 
Judgment  is  affirmed,  appellee  to  pay  costs 
of  appeal. 


(4t  I*.  Ana.  647) 

STATE  T.  JAC5KSON.  (No.  11,609.) 
(Supreme  Court  of  Lonisiana.  May  ti,  1894.) 
Rape— Plsadiho  and  Proof. 
In  an  indictment  for  rape,  the  averment 
that  the  act  was  committed  against  the  will 
and  consent  of  the  female  is  equivalent  to  the 
averment  "without  her  consent  Hence,  under 
such  indictment  testimony  is  admissible  that 


she  was  under  the  consenting  age^  die  testimony 
supporting  the  averment  "withont  her  con- 
sent" 1  Whart  Cr.  Law,  pars.  856,  658,  550; 
2  Bish.  Cr.  Law,  pars,  im,  1122;  1  Bish. 
Cr.  Law,  par.  261. 
(Syllabus  by  the  Court) 

Appeal  from  district  court  parish  of  St 
Landry;   W.  C.  Perrault  Judge. 

Henry  Jackson  was  convicted  of  rape,  and 
appeals.     Affirmed. 

John  N.  Ogden  and  W.  W.  Bailey,  for  ap- 
pellant M.  J.  Cunningham,  Atty.  Cten.,  and 
£.  B.  I>a  Buisson,  Dist  Atty.,  for  the  State. 

MILLER,  J.  This  Is  an  appeal  from  the 
sentence  of  the  lower  court  of  lmpriB<»ment 
of  defendant  for  life  in  pursuance  of  the 
verdict  of  the  Jury  convicting  him  of  rape. 
The  indictment  contains  the  usual  averment 
of  the  commission  of  the  act  against  the 
will  and  consent  of  the  female.  On  the  trial 
the  state  offered  testimony  to  show  the  fe- 
male was  under  the  age  of  consent  To  this 
testimony  the  counsel  for  the  prison*^:  ob- 
jected, and  to  the  ruling  of  the  court  against 
him  reserved  his  bill.  The  (jaestion  is 
whether  that  ruling  was  correct 

It  is  well  settled  that  the  averment  "against 
her  consent"  in  an  indictment  for  rape  is 
equivalent  to  "without  her  consent"  1 
Whart  O.  Law,  par.  666.  The  otTense  is 
deemed  committed  when  the  subject  of  the 
act  Is  an  Insane  woman,  or  an  idiot  female, 
or  oa  the  married  woman  yielding  to  cme 
supposed  to  be  her  husband.  So  if  the 
crime  is  committed  on  the  child  of  tender 
years,  incapable  of  consent  In  all  these 
cases,  pro<tf  of  the  Insanity,  idiocy,  fraud 
on  the  married  woman,  or  that  the  chUd  is 
tmder  the  consenting  age,  Is  admitted  as  sup- 
porting the  averment  "without  her  consent" 
—the  equivalent  of  "against  her  consent" 
In  this  view,  we  think  the  testimony  was 
properly  admitted.  See  Whart  ,C!r.  Law, 
cited  above,  notes  In  connection  with  para- 
graphs 556,  558,  559;  1  Bish.  Cr.  Law,  pars. 
664,  261;  2  Bish.  Cr.  Law,  pars.  1121,  1122. 
It  Is  therefore  ordered,  adjudged,  and  de- 
creed that  the  sentence  of  the  lower  court 
be  affirmed. 


STATE  V.  JONES. 


(«  La.  Ann.  54S) 
(No.  11.647.) 


(Supreme  C^urt  of  Louisiana.    May  14,  18D4.) 

Homicide— New  TBiAir-NBWLT-DisoovsBBO  Bvi- 
DBNCB— Want  or  Diuobncb— Cumulativb  Bvi- 

DBMOB. 

1.  The  accused  appealed  from  the  verdict 
and  sentence  on  the  groond  that  he  shonld  hav« 
been  granted  a  new  trial  because  of  newly-dis- 
covered evidence. 

2.  Want  of  Diligence.  Tlie  refusal  to 
grant  a  new  trial  on  the  ground  alleged  is  not 
subject  to  review.  The  court's  ruling  is  sup- 
ported by  facts  and  circumstances  disdooed  by 
the  record. 

3.  Cnmnlative  Evidence.  The  eoort  that 
sat  on  the  trial,  heard  the  witnesses,  and  had 
0TOx>rtuiuty  to  form  an  oirinion  of  the  facts  and 
attending  circumstances,  determined  that  th« 
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alleged  newIy-dlscoTered  evidence  waa  camola- 
tlve.     A  new  trial  will  not  be  ordered. 

4.  £xaminati(»i  of  WitnesBes.  The  matter 
of  examining  witnesses  to  prove  newly-discover- 
ed evidence  was  within  the  discretion  of  the 
trial  judge.  The  accused  having  applied  for  an 
order  to  examine  witnesses  on  a  day  fixed,  his 
faUnre  to  caU  witnesses  that  were  within  the 
process  of  the  court  adds  to  the  reasons  sup- 
porting the  refusal  to  grant  a  new  trial.  The 
district  judge  did  not  believe  the  affidavit  of  the 
prisoner. 

6.  It   is   not   shown   that   error   has   been 
committed.    The  ruling  refusing  the  new  trial 
ia  affirmed. 
(SyUabns  by  the  Court) 

Appeal  from  criminal  district  court,  parish 
of  Orleans;  James  C.  Moise,  Judge. 

Gabe  Jones  was  convicted  of  manslaugh- 
ter, and  appeals.     Afflrmprt. 

Iiouls  p.  Paquet,  for  appellant  M.  J. 
Cannlngham,  Atty.  Gen.,  and  John  J.  Fimiey, 
Dlst  Atty.,  for  the  State. 

BREAUX,  J.  The  defendant  was  Indicted 
for  murder  In  September,  1892.  He  was 
fonod  guilty  of  manslaughter  In  February  of 
this  year.  He  appealed  from  the  yerdict 
and  sentence.  He  alleges  that  the  trial  Judge 
committed  an  error  in  overruling  his  motion 
for  a  new  trial,  based  on  newly-discovered 
evidence.  In  the  first  motion  for  a  new 
trial,  the  accused  alleged  that  the  newly-dis- 
covered evidence  consisted  of  the  testimony 
of  two  of  the  sons  of  the  deceased,  who 
would  testify  that  they  were  present  at  the 
time  of  the  homicide;  that  they  saw  three 
pwsons,  whom  they  name,  make  an  attack 
upon  the  defendant  with  a  pistol,  knives, 
and  baseball  bats;  that  It  was  only  after  he 
(the  defendant)  had  been  struck,  while  re- 
treating, that  he  fired  his  pistol  in  defense 
of  his  life  and  p«:«on;  that  the  shooting  was 
indiscriminate;  it  was  impossible  for  any 
one  to  conscientiously  say  who  killed  their 
father.  Subsequ^itly  the  defendant  ten- 
dered a  supplement  to  the  first  motion  for  a 
new  trial,  and  added  the  names  of  two  other 
witnesses,  who  would  swear  that  the  de- 
fendant a<ited  in  self-defense.  The  minutes 
of  the  court  show  that  the  court  fixed  a  day 
to  hear  witnesses,  and  try  the  motion  for  a 
new  trial.  On  the  trial  of  the  motion,  no 
witnesses  were  examined.  The  affidavits  of 
three  of  these  witnesses  were  offered  and 
admitted  in  evidence.  They  contained  in 
substance  the  facts  alleged  in  the  motion. 
The  trial  Judge's  recital  of  the  f&cts,  con- 
tained In  the  bill  of  esceptions  Is,  in  sub- 
stance, that  there  was  an  absolute  want  of 
ordinary  diligence  on  the  part  of  the  accused 
In  failing  to  secure  the  testimony  of  the  wit- 
nesses whose  affidavits  were  made  the  basis 
of  the  application;  that  the  evidence  is  mere- 
ly cumulative  in  this,  that  defendant  at- 
tempted to  prove  by  his  witnesses  that  he 
was  the  first  attacked,  and  that  he  did  not 
fire  the  first  shot;  that  he  (the  trial  judge) 
did  not  believe  the  statement  contained  In 
the  affidavit;    that  the  accused  voluntarily 


stated  at  his  preliminary  examination  before 
the  recorder  that  he  fired  the  first  shot;  that 
the  admission  is  of  record;  that  the  fact  was 
proved  beyond  any  reasonable  doubt,  and 
sustained  by  the  surrounding  circumstances; 
that  no  weapon  had  been  drawn  wh«i  the 
prisoner  fired,  dispersing  all  but  a  few,  who 
returned  his  fire  to  protect  themselves  and 
prevent  his  murderous  attacks;  tiiat  the 
effect  of  his  first  shot  was  to  kill  the  de- 
ceased, a  disinterested  bystander;  that  the 
second  shot  wounded  a  black  man  In  the 
ankle.  The  trial  judge  further  states  that 
on  the  day  fixed  1;o  hear  the  motion  for  the 
new  trial  the  accused  moved  for  a  contin- 
uance tor  the  purpose  of  having  witnesses 
summoned  and  hrard  in  support  of  his  mo: 
tlon;  that  the  continuance  was  granted,  but 
at  the  appointed  time  the  def^idant  did  not 
ask  to  have  the  witnesses  called,  nor  offer 
to  put  them  on  the  stand;  that  notliing  was 
done  to  have  witnesses  heard.  The  day  pre- 
ceedlng  the  appointed  day  to  hear  witnesses, 
affidavits  were  made,  and  they  were  offered 
in  support  of  the  motion  for  a  new  trial  on 
the  day  that  the  witnesses  who  made  affi- 
davits were  to  be  heard. 

Diligence. 

To  render  newly-discovered  evidence  soffl- 
dent  cause  for  the  granting  of  a  new  trial, 
the  def«idant  must  show  that  It  was  not 
owing  to  a  want  of  diligence  on  his  part  that 
It  was  not  offered  on  the  trial  of  the  case. 
Great  reliance  Is  placed  by  the  appellate 
court  in  the  statement  of  the  trial  court  in 
the  matter  of  refusing  a  new  trial  in  a  crim- 
inal case.  State  v.  Washington,  36  La.  Ann. 
841.  The  trial  Judge,  who  has  direct  oppor- 
tunities to  observe  if  diligence  has  been  ex- 
erted, states  in  positive  texmB  that  there  was 
an  absolute  want  of  even  ordinary  diligence 
on  the  part  of  the  accused  to  obtain  the  evi- 
dence. Application  on  the  ground  of  newly- 
discovered  evidence  must  be  received  with 
caution.  Id.  The  utterances  of  the  trial 
Judge  in  refusing  the  motion  must  receive 
due  weight,  unless  it  clearly  appears  that  he 
has  fallen  into  an  error. 

Cumulative  Evidence. 

We  must  presume  that  the  trial  Judge 
weighed  all  the  testimony;  that,  in  ord«  to 
lay  down  applying  principles  to  guide  the 
Jury,  he  taxed  his  mind  at  the  time  with  the 
mat^al  facts  developed  by  the  testimony. 
Aft«r  having  considered  the  evidence  the  de- 
fendant alleged  was  discovered  after  trial, 
and  compared  it  with  the  evidence  given  on 
the  trial,  he  determined. that  the  former  was 
cumulative.  The  purpose,  he  states,  was  to 
add  to  what  had  been  given  before.  The 
facts  and  circumstances  support  the  state- 
ment The  accused  pleaded  self-defense, 
and  contended  that  he  had  not  fired  the  first 
shot  That  testimony  was  offered  to  estab- 
lish that  defense  is  the  natural  Inforence. 
The  statement  of  the  trial  Judge  makes  It 
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conduslTely  appear  that  tbe  testimony  Trait- 
ten  down  In  the  affidavit  was  of  the  same 
kind  aa  that  previously  given,  and  was  thtfe- 
fore  cumulativ& 

Court's  Discretion. 

It  is  settled  that  tbe  exercise  of  the  discre- 
tion vested  in  inferior  Judges  in  such  matters 
and  on  such  grounds  will  not  be  disturbed  by 
this  court  State  v.  Bealrd,  34  La.  Ann.  105. 
In  the  decision  from  which  we  quote,  the  ex.- 
ception  was  taken  to  the  refusal  of  the  Judge 
to  grant  a  new.  trial  on  tbe  ground  of  newly- 
discovered  evidence.  The  Judge  of  the  low^ 
court  In  that  case  refused  for  the  reason  tbat 
he  did  not  beUeve  tbe  affidavits.  In  the  case 
at  bar  the  reasons  for  not  believing  the  afQ- 
davit  are  stated.  These  reasons  are  not  con- 
trovwted  by  referetnce  to  anything  contained 
In  the  record. 

Ezaminatioo  Of  Witnesses. 

The  defendant  made  an  application  to  have 
these  witnesses  examined.  E!x  gratia,  the 
trial  Judge  issued  an  order  for  their  appear- 
ance. Tbe  fact  tbat  the  witnesses  were  not 
called  by  tbe  defendant,  and  tbe  court  given 
an  opportunity  to  examine  them  after  hav- 
ing obtained  tbe  order  for  tbeir  examination, 
divests  tbe  affidavit  of  all  importance  as  evi- 
dence. In  a  matter  in  which  so  much  is  nec- 
essarily addressed  to  tbe  discretion  of  tbe  trial 
court,  it  was  competent  for  tbat  court  to 
hear  the  witnesses.  An  opportunity  was 
offered  of  which  tbe  accused  should  not  have 
failed  to  avail  himself.  The  district  Judge 
drew  an  unfavorable  Infoence  from  tbe  fact 
that  the  affidavits  were  interposed  and  tbe 
witnesses  were  not  examined.  Under  tbe 
<drcumstances,  we  do  not  think  he  has  erred. 
Jodgment  affirmed. 
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Sneeesaion  of  LANOB.    (No.  11,447.) 
(Supreme  Conrt  of  LonlBiana.    May  21,  1894.) 
Fropbbtt  of  ScccEsstoK — Bali  bt  Adminibtra- 

TOB— Rbsiduabt  Iktbrbbt  or  Minor— Bond  or 

Tdtob. 

1.  Tlie  parcfaaser  refused  to  accept  the  title 
tendered  to  him  aa  adjndicatee,  on  the  ground 
that  the  minor  bdrs  were  the  owners  of  the 
property,  and  not  the  snccession  of  de  cujns. 
That,  in  coospquence,  their  property  cannot  t>e 
sold  without  the  exact  observance  of  the  for- 
malities provided  for  the  sale  of  minors'  prop- 
erty. 

2.  Property  of  a  Snccession  to  Pay  Debts. 
The  court  holds  that  the  property  belonged  to 
the  succession,  and  not  to  the  minors,  who  only 
had  a  residuary  interest,  and  that,  as  property 
of  the  snccession,  it  conld  be  sold  by  tlie  ad- 
mmistrator  to  pay  debts  of  the  succession. 

8.  Where  a  sale  is  made,  for  the  payment  of 
debts,  of  property  belonging  to  a  snccession  in 
which  minors  have  an  interest,  it  is  not  neces- 
sary to  observe  the  formalities  required  1>7  law 
for  the  alienation  of  minors'  property,  the  in- 
terest of  the  minor  being  resionary. 

4  The  Amount  of  Tutor's  Bond.  The 
court,  ex  oi^->io,  holds,  farther,  that  thongh  the 
property  was  sold  in  succession  for  the  payment 
of  debts,  and  without  the  formality   for  the 


alienation  of  minors*  property,  the  tutor,  who  is 
to  receive  the  price,  in  the  interest  of  all  parties 
concerned  mnst  furnish  bond  In  the  amount  re- 
quired by  law. 
(SyUabua  by  the  Court) 

Appeal  from  civil  district  court,  parish  of 
Orleans;  Nicholas  H.  Rlghtor,  Judga 

In  the  matter  of  the  succession  of  Harriet 
A.  Lange.  Bnle  by  administracor  vo  compel 
one  Stitch  to  accept  tbe  title  to  certain  prop- 
erty purchased  by  blm.  From  a  Judgment 
for  said  administrator,  said  purchase  ap- 
peals.   Affirmed. 

Felix  J.  Dr^ons  and  Bernard  McGloskey, 
for  appellant  Dinkelsplel  &  Hart,  for  ap- 
pellee. 

BRBAUX,  J.  The  purchaser  of  a  dty  lot, 
and  the  improvements  thereon,  appeals  from 
a  Judgment  condemning  him  to  accept  tbe 
title  tendered.  The  purchaser  admits  that  be 
bought  at  public  adjudication,  but  refuses  to 
accept  title,  on  tbe  ground  that  tbe  property 
was  vested  in  the  children  of  Mrs.  Harriet  A. 
Lange  as  to  one-half,  and  that  the  other  half 
was  burdened  with  a  general  mortgage,  re- 
sulting from  ber  qualification  as  tutrix. 
James  Wilson  acquired  the  property  on  31st 
of  October,  1871,  and  died  a  short  time  after 
that  date.  His  succession  was  opened,  and 
Mrs.  Harriet  A.  Wilson,  bis  widow,  was 
placed  in  possession  of  the  property  as  own- 
er of  tbe  undivided  half,  and  her  children  of 
the  other  half.  At  a  date  subsequent,  on  ber 
petition,  a  family  meeting  was  held.  They 
(tbe  family  meeting)  fixed  the  value  of  the 
property,  assisted  by  the  report  of  experts, 
and  recommended  a  private  sale  to  effect  a 
partition.  The  proceedings  of  the  family 
meeting  were  approved  by  a  Judgment  of  tbe 
court  Mrs.  Harriet  A.  Johnson,  in  ber  in- 
dividual capacity,  and  acting  also  as  tutrix  of 
her  minor  children,  under  authority  of  this 
Judgment,  sold  tbe  property  at  private  sale 
to  Mrs.  Mary  Renturia.  In  1880  Mrs.  Beo- 
turia  sold  it  to  Mrs.  Ellen  Markey,  widow  of 
John  Johnson.  After  the  death  of  Mrs.  Har- 
riet A.  Johnson,  who  was  tbe  wife  of  Lange 
at  the  time  of  her  death,  Mrs.  Ellen  Markey, 
widow  of  John  Johnson,  signed  a  deed  con- 
taining tbe  following  declaration:  "That 
though  said  purchase  was  made  in  her  name, 
tbat  said  property  tben  and  always  bas  be- 
longed to  Mrs.  Harriet  Augusta  Johnson, 
tben  tbe  widow  of  James  Wilson,  and  after- 
wards wife  of  Henry  J.  Lange,  and  thai  tnis 
appearer  never  bad  any  interest  in,  or  claim 
to,  on,  or  against  said  property,  but  tbe  title 
thereto  was  simply  placed  in  ber  name  as  a 
matter  of  convenience." 

The  Dedaratlons  0>ntalned  in  tbe  Deed  of 
Acknowledgment  do  not  Affect  tbe 
Preceding  Title. 

The  title  passed  regularly  from  Bin.  Har^ 
rlet  A.  Wilson  (formerly  Mrs.  Johnson  and 
subsequently  Mrs.  Lange),  personally  and  aa 
tutrix,  to  Mrs.  Renturia.    Tbe  records  do  not 
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disclose  any  Irresrularlty  In  tbe  title  from  the 
former  to  the  latter.  It  was  absolutely  the 
property  of  the  vendee.  As  her  property,  she 
sold  it  to  Mrs.  John  Johnson.  This  authentic 
deed  of  her  agent  was  dated  the  30th  Septem- 
ber, 1880,  transferring  the  property.  Mrs.  John 
Johnson,  for  reasons  not  explained,  in  1890, 
after  the  death  of  Mrs.  Harriet  A.  Lange, 
placed  a  title  of  record  recognizing  the  own- 
ership as  being  in  her  succession.  Ciounsel 
for  the  defendant  in  rule  argues  that  the  ac- 
knowledgment of  Mrs.  John  Johnson  has  the 
effect  of  reinvesting  the  minors  with  the  own- 
ership of  half  of  the  property.  Her  declara- 
tions in  her  deed  to  the  succession  of  them- 
selves, without  any  other  facts  or  circum- 
stances going  to  show  simulation  and  fraud 
in  tbe  proceedings  preceding  the  title  of 
Mrs.  Renturia,  did  not  have  the  elFect  of 
clouding  the  latter's  title  to  the  property. 
She  (Mrs.  Kenturla)  paid  tm  it  a  fuU  and  fair 
consideration,  and  sold  it  for  a  clearly-ex- 
pressed amount  Daring  10  years  Mrs.  fien- 
turia  was  the  unquestioned  owner  of  the 
property.  It  does  not  appear  that  her  ven- 
dor bad  any  right  on  tbe  property.  She  (Mrs. 
Bentnrla)  was  a  stranger  to  the  declarations 
her  vendee  chose  to  make.  Those  declarations 
bind  Mrs.  John  Johnson,  but  they  have  not 
the  effect  of  destroying  the  right  of  her  ven- 
dor, Mrs.  Renturia,  the  former  owner.  The 
property  in  the  soil  was  in  her  name,  and 
that  fact  must  continue  unatCected  by  any  ex 
parte,  unexplained  declarations  of  her  ven- 
dee. The  title,  by  the  acknowledgment  of 
Mrs.  Johnson,  having  passed  to  tbe  succes- 
sion of  Birs.  Harriet  A.  Lange,  it  was  subject 
to  sale  for  the  payments  of  the  debts  of  the 
succession.  Her  heirs,  the  Wilson  children, 
have  no  interest  In  the  property.  It  was 
owned  exclusively  by  the  succession.  The 
administrator  applied  to  sell  this  property  to 
pay  tbe  debts.  The  adjudicatee  (defendant 
and  appellee)  has  acquired  title  under  the  ad- 
judication of  property  of  the  succession.  The 
property  is  considered  as  belonging  to  the  suc- 
cession, and  not  to  the  minors.  State  v. 
Judge,  17  La.  600;  Succession  of  Smifb,  9  La. 
Ann.  107;  Succession  of  Fluker,  S2  La.  Ann. 
292;  Towte  T.  Weeks,  7  La.  312. 

The  Security  the  Tutor  should  Furnish. 

For  bis  protection  as  owner,  as  well  as  for 
tbe  protection  of  tbe  minors,  we  have  con- 
sidered all  the  proceedings,  and,  to  the  end 
that  tbe  protection  be  complete,  <ve  nouce  ex 
proprio  motu  the  insufficiency  of  the  tutor's 
security.  In  order  that  proper  security  be  re- 
quired. From  the  records  we  gather  that  the 
administrator,  who  applied  for  this  sale,  and 
who  is  also  the  tutor  of  the  James  Wilson 
minor  children,  has  not,  in  so  far  as  appears 
on  the  face  of  the  papers,  furnished  bond  as 
tutor  In  the  amount  required.  It  was  made 
evident  in  these  proceedings  that  It  was  to 
the  Interest  of  aU  concerned  to  sell  the  prop- 


erty. The  adjudication  wHl  now  be  followed 
by  a  deed  and  the  payment  of  tbe  price. 
Having  thus  affirmed  the  validity  of  the  title, 
we  fed  compelled  to  state  that  tbe  tutor 
must  comply  with  tbe  law  regarding  security 
he  should  furnish  before  he  can  be  permitted 
fo  receive  the  amount  of  the  sale  due  by  the 
adjudicatee.  The  tutor.  In  tbe  first  place, 
executed  a  tutor's  bond  in  tbe  sum  of  91,000. 
This  was  not  sufficient,  if  the  record  is  taken 
as  a  basis.  Subsequently  he  furnished  a  spe- 
cial mortgage  in  lieu  of  this  bond.  The  prop- 
erty mortgaged  was  appraised  at  $2,500;  be- 
ing 25  per  cent  more,  it  is  alleged,  than  tbe 
amount  to  which  these  minors  are  entitled. 
The  inventories  made  and  tbe  facts  appear- 
ing of  record  are  proof  that  tbe  security.  In 
tbe  present  condition  of  affairs,  and  tbe 
nnsettled  state  of  tbe  rights  of  tbe  minors,  is 
not  in  amount  25  per  cent  over  and  above 
their  claims.  The  price  of  the  property  ad- 
judicated to  the  plaintiff  in  rule  In  this  case 
Is  $4,950.  Of  this  amount  possibly,  tbe 
minors  own  half.  There  Is  other  property  In 
which  they  have  at  least  a  residuary  inter- 
est It  may  be  that  there  are  debts  to  be  de- 
ducted which  will  reduce  their  claims;  of 
this  we  have  no  evidence  before  us.  Until  a 
satisfactOTy  showing  is  made,  and  such  se- 
curity is  given  as  wiU  prove  acceptable  to  the 
district  court  the  purchase  price  of  tbe  prop- 
erty involved  In  this  case  must  remain  in  the 
immediate  control  of  that  court  We  know 
that  our  learned  brother  of  that  court  wUl 
bring  to  bear  thoughtful  and  wise  discretion 
to  amply  protect  these  minors.  The  title  in 
this  case  is  not  dependent  upon  the  suffi- 
ciency of  the  security  offered  to  protect  tbe 
minors,  for  another  remedy  lies  for  the  pro- 
tection of  the  minors.  But  the  law  is  al- 
ways jealous  for  tbe  protection  of  tbe  Inter- 
ests of  minors,  and  courts  are  not  inclined  to 
withhold  their  equity  powers,  when  needful. 
In  their  behalf.  In  rendering  judgments, 
conditions  may  be  included  as  may  oe  equi- 
table to  shield  them,  and  at  tbe  same  time 
protect  those  who  became  owners  of  proper- 
ty in  which  they  have  a  residuary  interest 
from  other  litigation.  Tbe  many  decisions 
classed  under  the  headnotes  "Conditions  of 
Judgment"  and  "Equity"  by  Mr.  Hennen  In 
bis  Digest  establish  broad  grounds  in  support 
of  equitable  principles.  They  support  tbe 
correctness  of  our  conclusion  In  this  case  In 
requiring  ex  officio  that  the  tutor  shall  fur- 
nish additional  security.  If  further  statement 
prove  tliat  the  facis  regarding  amounts  due 
them  are  as  appear  at  this  time  In  the  record 
of  appeal  It  is  therefore  ordered,  adjudged, 
and  decreed  that  the  judgment  appealed  from 
be,  and  the  same  is  hereby,  affirmed;  and  it  is 
further  ordered  that  the  minors'  rights  be 
protected  by  inquiry  In  the  matter  of  tbe  tu- 
tor's security,  in  accordance  with  previously 
expressed  views,  and  that  appellee  pay  tbe 
costs  of  apt>eal. 
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STATE  T.  HOBGOOD  et  al.    (No.  ll,lMffl.) 
(Supreme  CJourt  of  Louisiana.    Hay  9,  1894.) 

DiSCHABOB  OF  JdROB— POWBRS   OV  JODOB  —  ROB- 
BBBT  AND  LaHCENT — OWNEBSBIP  OF  FROFERTT 

— Dbgrbb  OF  Proof— Credibilitt  of  Witness. 

1.  Tlie  right  of  a  trial  judge  to  discliarge 
a  juror,  in  case  of  evident  moral  and  physical 
necessi^,  before  the  panel  is  completed,  or  be- 
fore evidence  is  introduced  on  the  trial,  is  now  a 
part  of  the  fixed  jurisprudence  of  this  state. 

2.  Possession  of  property  and  apparent  own- 
ership are  sufficient  to  support  the  charges  in 
an  indictment  for  robbery  and  larceny.  It  is 
therefore  immaterial  whether  the  party  from 
whom  the  goods  were  taken  had  placed  them 
on  the  assessment  roll. 

3.  The  fact  that  the  prosecutor  had  made 
oath  to  the  assessment  roll,  and  left  oS  the 
same  the  money  alleged  to  hare  been  stolen,  is 
not  admissible  in  evidence  to  impeach  his  tes- 
timony for  truth  and  veracity. 

4.  It  is  inadmissible  in  order  to  attack  ve- 
racity to  prove  the  bad  character  of  a  female 
witness  for  chasti^,  or  to  show  that  she  is  a 
prostitute. 

6.  Testimony  that  the  accused  broke  jail 
is  admissible  testimony. 

6.  A  side  remark  made  by  the  assistant 
prosecutor,  sotto  voce,  to  the  associate  counsd,. 
that  he  will  make  no  further  objections  to  what 
the  witness  says,  is  not  a  comment  on  the 
testimony  of  the  witness,  and  is  not  of  that  char- 
acter to  affect  the  rights  of  the  defendant. 
Where  no  ruling  of  the  court  is  asked,  it  is 
not  apparent  to  what  a  bill  in  such  a  case  ap- 

pU**  -    ,        .  .     I.  , 

7.  Matters  in  the  course  of  the  trial  which 
should  be  at  once  excepted  to,  and  bill  reserved, 
cannot  be  urged  in  motions  for  a  new  trial. 

(Syllabns  by  the  (Toort) 

Appeal  from  district  court,  parish  of  LlT- 
Ingston;   Robert  R.  Reld,  Judge. 

William  HobKood  and  Wiley  Stafford  wer<« 
coavicted  of  robbery,  and  they  appeal.  Af- 
firmed. 

Joseph  A.  Reld,  for  appellants.  M.  J.  Cun- 
ningham, Atty.  Gen.,  and  Bolivar  Edward, 
Dlst.  Atty.,  for  the  State. 

McENEBT,  J.  The  defendants  -were  in- 
dicted for  the  crime  of  robbery,  convicted, 
and  sentenced  to  hard  labor.  They  ap- 
pealed. They  present  eight  bills  of  excep- 
tions, including  two  for  oveimling  separate 
motions  for  a  new  triaL 

BiU  No.  1  was  taken  to  the  ruling  of  the 
trial  Judge  in  discharging  a  juror  who  had 
been  sworn  and  accepted,  but  discharged 
for  cause  before  the  completion  of  the  pan- 
el. The  Juror's  wife  was  related  to  the  ac- 
cused. She  was  their  second  cousin,  and 
thl,s  was  BufQcient  for  the  dismissal  of  the 
juror  from  the  paneL  The  right  of  a  judge 
to  discharge  a  juror  in  case  of  evident  moral 
and  physical  necessity  is  now  a  part  of  the 
fixed  jurisprudence  of  this  state,  established 
by  a  number  of  decisions.  In  this  case  the 
jury  had  not  been  completed,  and  no  evi- 
dence had  gone  to  the  jury.  Reason  and 
authority  sustain  the  action  of  the  trial 
judge.  State  v.  Costello,  11  La.  Ann.  283; 
State  T.  Diskin,  &i  La.  Ann.  919;  State  v. 
Moncla,  89  La.  Ann.  868,  2  South.  814;  State 


T.  Nash,  46  La.  Ann.  — ,  14  South.  607, 
and  cases  and  authorities  cited  therein. 

Bill  No.  2.  The  question  was  asked  the 
prosecuting  witness  toe  the  state,  on  cross- 
examination,  If  he  had  sworn  to  bis  tax 
assessments  for  the  last  few  years.  The  ob- 
ject of  the  testimony  was,  as  stated  in  the 
bill,  to  Impeach  the  credibility  of  the  wit- 
ness, and  also  as  tending  to  destroy  the  al- 
legations of  ownership  of  the  property  in 
saiu  witness.  The  witness  bad  testified 
that  he  had  accumulated  the  money  said  to 
have  been  stolen  before,  during,  and  some 
since  the  war.  For  neither  of  these  purpo^ 
es  was  the  testimcMiy  admissible.  The  fact 
that  he  did  not  swear  to  his  assessment, 
or  that  be  did,  by  Itself,  has  no  bearing  on 
the  case,  and  was  not  competent  to  im- 
peach his  testimony  for  veracity.  The 
fact  that  he  swore  to  the  assessment,  and 
failed  to  place  the  money  alleged  to  have 
been  stoleu  on  the  assessment  rolls,  would 
not  in  itself  destroy  his  actual  or  apparent 
ownership  of  the  property.  His  possession 
of  the  thing  without  title  would  be  suffi- 
cient to  support  the  charge  in  the  indict- 
ment But  the  effect  of  the  objection  was 
done  away  with  when  the  trial  judge  in 
his  ruling  permitted  the  introduction  in  evi- 
dence of  such  an  oath,  if  made.  It  was  not 
offered  In  evidence. 

BiU  No.  3.  The  vritness  Sophronia  McUn, 
having  been  sworn  for  the  state,  to  Impeach 
her  testimony,  a  witness  was  asked,  on 
cross-examination,  "Do  you  know  what  the 
general  reputation  for  chastity  of  Sophronia 
HcLIn  is,  in  the  community  in  which  she 
lives?"  On  the  objection  of  the  prosecut- 
ing attcK'ney,  the  trial  judge  ruled  against 
the  admission  of  the  testimony.  The  de- 
fendants reserved  a  bill.  They  rely  upon 
the  cases  of  State  v.  Parker,  7  La.  Ann. 
83;  State  v.  Jackson,  44  La.  Ann.  160,  10 
South.  600;  and  Mclnemy  v.  Irvin  (Ala.)  7 
South.  841.  The  practice  In  our  courts  has 
been  settled  in  the  first  case  cited,  but  it 
goes  no  flurther  than  to  allow  the  introduc- 
tion of  evidence  as  to  general  bad  character, 
so  as  to  show  such  moral  turpitude  In  the 
witness  that  no  one  would  be  justified  in 
believing  him  under  oath.  In  such  a  case 
it  Is  not  necessary  to  restrict  the  Inquiry 
to  reputation  for  truth  and  vezacity,  but 
to  show  that  his  character  was  such  that 
the  witness  would  not,  from  its  viclousness, 
believe  him  under  oath.  The  inquiry  must 
be  into  general  character  of  the  witness, 
and  not  as  to  any  particular  act  or  any  par- 
ticular line  of  conduct,  although,  after  the 
general  reputation  is  established,  the  wit- 
ness may,  as  in  the  ca^e  of  State  v.  Parker, 
state  the  disreputable  lines  of  conduct  of 
the  witness,— that  he  was  "idle,  dissolute; 
had  a  notorious  character  for  acting  fraad- 
ulently  and  falsely,  and  extorting  money 
by  force,  and  cheating  the  unwary  and  the 
feeble,  and  had  no  means  of  support,  and 
lived  among  low  and  abandoned  women." 
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From  Bach  vices  it  Ib  an  Inference  that  no 
tmth  can  spring.  In  the  case  of  State  t. 
Jack,«)n,  44  La.  Ann.  160,  10  South.  600,  the 
testimony  received  was  as  to  the  habits  of 
the  witness  in  associating  with  lewd  and 
abandoned  women.  On  appeal  to  this 
court,  we  said  the  inquiry  was  restricted, 
and  tborefore  did  not  come  witltln  the  rea- 
sons stated  in  the  case  of  State  v.  Parker, 
7  La.  Ann.  83.  In  paragraph  486,  Whart 
Cr.  Bv.,  it  is  stated,  and  supported  by  ref- 
erence to  many  case?  in  the  several  state 
reports,  that  "it  has  been  held  Inadmissible 
In  order  to  attack  veracity  to  prove  the 
bad  character  of  a  female  witness  for  chas- 
tity, or  to  show  that  she  Is  a  prostitute;  or 
to  prove  habits  of  intemperance  which  do 
not  affect  the  perceptive  or  narrative  pow- 
ers. In  the  case  of  Mclnemy  v.  Irvln 
(Ala.)  7  South.  841,  the  rule  as  to  genwal 
reputation  to  impeach  the  credibility  of  a 
witness  is  In  all  esisential  respects  similar 
to  the  mie  here.  In  that  case,  in  reference 
to  the  Impeachment  of  a  female  witness  for 
chastity,  the  court  said,  'in  refusing  to  per- 
mit the  witness  to  be  impeached  by  evi- 
dence of  her  alleged  bad  character  for 
chastity  and  virtue,  or  by  showing  that  she 
was  a  common  prostitute,  the  circuit  court 
bat  followed  the  settled  rule  of  law  an- 
nounced by  this  and  other  courts  on  the 
subject" 

Bill  No.  4  is  the  same  in  effect  as  No.  8, 
and  the  reasons  stated  therein  for  the  sus- 
taining of  the  ruling  of  the  trial  Judge  will 
apply  to  this  bill. 

Bill  No.  5  was  reserved  to  the  ruling  of 
the  trial  Judge  in  the  admission  of  testi- 
mony to  show  that  the  defendant  J.  W. 
SitafTord  subsequently  broke  JaiL  In  his 
statement  to  the  bill  the  trial  Judge  say,9 
the  testimony  was  otterei  "to  prove  flight 
by  the  accused,  and  admitted  by  the  court 
to  show  guilt,  if  unexplained."  The  testi- 
mony was  admissible.  State  t.  Beatty,  30 
La.  Ann.  1266;  State  v.  Dufour,  81  La.  Ann. 
804;  State  v.  Melton,  37  La.  Ann.  77. 

BUI  No.  6.  The  defendant  William  Bbbgood 
was  on  the  witness  stand,  and  was  asked 
to  give  a  certain  conversation,  which  was 
permitted  over  the  objection .  of  the  state. 
W.  B.  Kemp,  aasisting  the  prosecution,  re- 
marked aloud  that  he  would  not  thereafter 
object  to  anything  which  Mr.  Hobgood 
might  choose  to  say.  The  defendant  re- 
served a  bill  of  exceptions  to  said  remark. 
It  does  not  appear  from  the  bill  that  the 
trial  Judge  was  called  upon  to  make  any 
ruling,  and  we  do  not  see  to  what  the  bill 
is  applicable.  There  was  nothing  in  the  re- 
mark to  throw  discredit  on  the  testimony, 
and  It  was  addressed  to  the  associate  coun- 
sel, who  had  Jqst  urged  an  objection  to  a 
question  to  the  accused  by  his  counseL 
"The  remark,"  says  the  Judge,  "was  made 
sotto  voce."   The  objection  was  frivolous. 

Bill  No.  7  Is  reserved  to  the  overruling 
of  the  motion  of  the  defendant  3.  W.  Staf- 


ford for  a  new  trial.  There  was  no  testi- 
mony taken  on  the  motion  for  a  new  trial, 
and  It  will  not  of  course  be  necessary  to 
notice  that  part  of  the  formal  allegation 
that  the  verdict  was  contrary  to  the  law 
and  the  evidence.  The  motion  alleges  that 
the  "aa^stant  prosecuting  attorn^  and  the 
district  attorney  argued  to  the  Jury,  and 
led  them  to  consider,  evidence  which  had 
been  ruled  out  by  the  court  as  to  this  de- 
fendant, and  further  Induced  the  Jury  to 
base  their  verdict  upon  the  testimony  so 
ruled  out"  The  defendants'  counsel  made 
no  objection  to  the  argument  at  the  time  it 
was  made,  and  called  tor  no  ruling  of  the 
court  upon  which  he  could,  if  adverse  to 
him,  have  reserved  his  biU.  It  is  too  late 
to  make  the  objection  In  a  motion  tor  a  new 
trial.  And  this  statement  will  apply  to  ob- 
jections to  the  charge  of  the  Judge  to  the 
Jury  in  the  motion.  Objection  to  it  should 
have  been  made  in  season.  It  cannot  be 
pre^sented  in  a  motion  for  a  new  trial. 

Bill  No.  8  is  taken  to  the  overruling  of  the 
motion  of  the  defendant  William  Hobgood 
for  a  new  trial.  A  motion  for  a  new  trial 
solely  on  the  ground  that  the  verdict  is 
contrary  to  the  law  and  the  evidence  is  not 
entitled  to  notice  by  this  court  This  has 
so  often  been  decided  that  its  discussion 
here  is  wearisome.   Judgment  affirmed. 


(«  La.  Ann.  tS2) 
STATE  ex  rd.  ZBIOLER  t.  TAYLOR,  Judge. 

(No.  11,552.)' 

(Snpreme  Coort  of  Lonliiana.     May  14,  1894.) 

SOSPBNSITB  Appbal— Protisiosal  Judoment. 

1.  A  Judgment  which  may  be  provisionally 
executed,  notwithstanding  an  appeal  has  been 
taken  therefrom.  Is  not  anaceptible  of  a  suspen- 
sive appeal. 

2.  That  proposition  inyolvea  a  contradiction 
In  terms. 

(Syllabns  by  the  CV>art) 

' '  Application  on  relation  of  Samuel  J.  Zelg- 
ler  for  writs  of  mandamus  and  prohibition 
against  S.  L.  Taylor,  Judge  of  the  first  Judicial 
district,  parish  of  Caddo.  Application  re- 
fused. 

Land  &  Land,  for  relator.  S.  L.  Taylor,  in 
pro.  per. 

WATKINS,  X  The  object  of  this  appU- 
catlon  Is  to  coerce  the  respondent  to  grant 
rdator  a  suspensive  appeal,  grounded  on  the 
Judgmoit  and  decree  in  the  proceedings  in 
the  court  of  the  respondent  which  are  thus 
described  in  the  relator's  petition,  viz.:  That 
in  certain  proceedings  in  the  respondent's 
court  in  December,  1892,  relator  obtained 
Judgment  granting  him  a  respite  of  one  and 
two  years.  That  recently  several  persons, 
claiming  to  be  creditors  of  his,  obtained  rules 
against  him,  under  the  provisions  of  Act  No. 
134  of  1888,  In  which  they  aver  his  failure 

^Beheajring  refused  May  22,  1884. 
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to  make  payments  to  them  In  conformity  to 
the  terms  of  said  respite,  and  pray  that  be 
show  cause  why  the  judgment  decreeing  such 
respite  should  not  be  vacated  and  annulled, 
and  why  he  shomd  not  forthwith  make  a  ces- 
sion of  his  property  to  his  creditors.  That 
in  his  answer  to  said  rules  he  set  up,  Inter 
alios,  the  unconstitutionality  of  the  act  of 
1888.  That,  on  trial  of  said  rules.  Judgments 
were  rendered  making  same  absolute,  and 
decreeing  that  the  judgment  granting  the 
respite  be  vacated  and  annulled;  that  he 
forthwith  make  a  cession  of  his  property  to 
his  creditors;  and  that  a  provisional  syndic 
be  at  once  appointed,  and  the  clerk  of  court 
be  directed  and  required  to  convoke  a  meet- 
ing of  his  creditors.  That  Immediately  there- 
after, on  the  following  day,  he  applied  t&  the 
respondent  for  an  ord^  of  appeal,  suspensive 
and  devolutive,  made  returnable  to  this  court 
according  to  law;  the  amount  In  dispute,  as 
well  as  the  fund  to  be  distributed,  exceeding 
12,000.  That  the  respondent  declined  his  ap- 
plication, making  on  his  motion  the  follow- 
ing Indorsement,  viz.:  "I  decline  to  grant  a 
suspensive  appeal  from  the  judgment  ren- 
dered in  this  case,  on  the  authority  of  the 
case  of  State  ex  rel.  Levy  &  Son  vs.  Ellis, 
Judge,  40  A.  818,  but  am  willing  to  grant  a 
devolutive  appeal"  The  respondent's  re- 
turn is,  in  substance,  the  same  as  the  afore- 
said indorsement.  An  examination  of  our 
opinion  in  the  Levy  Case,  40  La.  Ann.  818, 
5  South.  530,  discloses  its  complete  analogy 
to  the  case  under  consideration,  in  every  es- 
sential particular,  and  a  close  observance  of 
the  terms  and  provisions  of  Act  No.  134  of 
1888.  The  object  of  that  statute  was  evi- 
dently to  speed  the  liquidation  and  settle- 
ment of  estates  of  Insolvents;  and,  if  they 
are  to  be  halted  or  impeded  by  suspensive 
appeals,  the  remedy  would  be  practically 
valueless.  The  act  provides  that,  in  case  the 
respited  debtor  shall  fail  or  neglect  to  make 
payment  according  to  the  terms  of  his  res- 
pite, any  creditor  may  proceed  against  him 
summarily,  by  rule,  to  have  his  respite  va- 
cated and  annulled,  and  to  compel  him  to 
make  a  cession  of  his  property  to  his  credit- 
ors; and  It  further  provides  that  the  court, 
in  making  such  rule  absolute,  shall  appoint  a 
provisional  syndic,  and  order  a  meeting  of 
creditors.  That  is  precisely  what  the  re- 
spondent has  done,  and  the  question  is 
whether  or  not  the  debtor  is  entitled  to  sns- 
pensively  appeal  from  said  Judgment  Ac- 
cording to  the  opinion  of  this  court  in  State 
ex  rel.  Levy  v.  Bills,  sach  a  judgment  be- 
longs to  the  class  of  Judgments  which  are 
provisionally  executed,  although  an  appeal 
has  been  taken.  The  Ciode  of  Practice  dis- 
tinctly provides  that  judgm^its  rating  to 
the  appointment  of  syndics  are  of  that  class. 
Ck>de  Pr.  art  680:  Rev.  Civ.  Code,  9093;  Act 
No.  184  of  1888.  It  is  evident  that  the  deci- 
sion of  the  court  In  that  case  Is  correct  and 
for  that  reason  the  relief  prayed  for  by  the 
relator  must  be  denied.    Vide  State  ex  reL 


Marx  V.  Judge  (La.)  14  South.  57,  givhig  a 
construction  to  Act  No.  134  of  1888.  It  is 
therefore  ordered  and  decreed  that  the  re- 
straining order  herein,  made  In  limine,  be  re- 
scinded, and  that  the  applications  for  writs 
of  prohibition  and  mandamus  be  refused,  at 
relator's  cost 


(«  IM.  Ann.  1031) 
STATE  V.  PEOPLE'S  SLAUGHTERHOUSB 

&  REFRIGERATING  CO.    (No.  11,559.) 
(Supreme  Court  of  Louisiana.    May  81,  1894.) 
Ikspbction  of  Liva  Stock  —  Folios  Powek  of 

Statb  —  Title  of  Aot  —  Auindhent  of  Cob- 

PORATB  Cbarter. 

1.  An  act  providing  for  the  appointmoit  by 
the  govemor  or  an  inspector  with  power,  under 
the  supervision  of  the  board  of  health,  to  inspect 
throughout  the  state  animals  intended  to  be 
slaughtered  for  human  food,  and  providing  for 
hia  fees,  is  not  in  conflict  with  article  46  of  the 
constitution,  becanae  the  act  ptofesaea  to  amend 
a  legislative  act  emliodying  the  charter  of  a 
corporation,  the  proposed  amendment  lieing  im- 
material, and  the  act  assailed  being  valid,  if  the 
prc^osed  amendment  is  stricken  out. 

2.  Nor  will  such  act,  relating  altogether  to 
the  inspection  of  animals  intended  for  human 
food,  be  deemed  to  include  more  than  one  sul>- 
ject,  in  violation  of  article  29  of  the  constitu- 
tion, becanae  it  professes  to  amend  a  prior  act 
on  the  subject  of  inspectors,  the  act  assailed 
being  entirely  sufficient  to  effect  its  object  if  , 
the  proposed  amendment  had  not  been  inserted. 

3.  The  title  to  charge  the  board  of  health 
with  the  supervision  of  the  inspection  of  stodc 
to  be  slaughtered  for  human  food  carries  the 
appointment  of  an  inspector  of  such  stock,  and 
the  provision  for  his  fees. 

4.  Nor  does  such  an  tct  for  tiie  Inspection 
of  stock  throughout  the  state  require  previona 
notice  under  article  48  of  the  constitution. 

6.  The  authority  conferred  by  article  248 
of  the  constitution  of  the  state  on  municipal 
corporations  and  parishes  to  regulate  within 
their  limits  the  slaughtering  of  animals  for  hu- 
man food  does  not  atrip  the- state  of  the  police 
power  to  provide  for  tlie  appointment  of  an  in- 
spector of  all  such  articles  slaughtered  thron|di- 
ont  the  state,  such  Inspection  to  be  under  die 
supervision  of  the  board  of  health.  Gooley, 
Const.  Llm.  c.  16,  on  "police  power;"  Slaughter- 
honse  Gases,  16  Wall.  36;  Beer  Case,  87  U. 
S.  25. 

(Syllabus  by  the  Court) 

Appeal  from  dvll  district  court,  parish  of 
Orleans;  Francis  A.  Monroe,  Judge. 

Petition  by  the  state  of  Louisiana  for  an 
injunction  against  the  People's  Slaughter- 
house &  Refrigerating  Company.  Judgment 
for  defendant,  and  plaintiff  appeals.  Be- 
versed. 

M.  J.  Cunningham,  Atty.  Gen.  (Farrar, 
Jonas  &  Kruttschnitt,  of  counsel),  for  the 
State.    J.  B.  Beckwlth,  for  appellee. 

MILLER,  J.  This  is  an  appeal  from  the 
judgment  of  the  civil  district  court  against 
the  state  on  Its  petition  toe  an  injunctlcm  to 
restrain  defendant  from  slati^terlng  ani- 
mals for  human  food  until  Inspected  by  the 
state  inspector,  and  the  Inspection  fees  paid, 
as  directed  by  the  act  of  the  legislatore  No. 
87  of  1888.  The  defense  was,  besides  the  ex- 
ception of  no  cause  of  action,  that  the  act  of 
1888  Is  unconstitutional,  because  violatiye  of 
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artlclefl  29, 43,  46,  48,  and  248  of  the  state  con- 
stitution. The  argument  In  this  court  on  bo- 
half  of  defendant  Is  mainly  directed  to  the 
asserted  repugnancy  of  the  act  to  article  248. 
The  prohibition  In  article  46  Is  against 
amending  charters  of  corporations.  The  act 
of  1888  does,  In  Its  title,  express  the  purpose 
to  amend  the  Act  118  of  1869,  which,  besides 
creating  the  Crescent  City  Llve-Stock  Land- 
ing &  Slaughterhouse  Company,  was  an  act 
to  protect  the  health  of  the  city  of  New  Or- 
leans, and  in  Its  sixth  section  provided  for 
the  appointment  by  the  governor  of  an  In- 
spector of  animals  to  be  slaughtered  for  hu- 
man food.  This  sixth  section  In  no  sense 
formed  part  of  the  charter  of  tbe  Crescent 
City  Company,  though  that  company  was 
subjected  to  Ite  operation.  It  Is  this  sixth 
section  tbe  act  of  1888  proposes  to  amend, 
and  the  change  Is  to  extend  the  inspection  of 
animals  to  be  slaughtered,  places  the  inspec- 
tion under  the  supervision  of  the  board  of 
health.  Imposes  certain  additional  duties  on 
the  Inspector,  specially  with  respect  to 
the  cleanliness  of  the  slaughterhouse,  and 
changes  the  disposition  of  Inspection  fees. 
An  amendment  of  this  section  Is  not  an 
amendment  within  the  purview  of  the  forty- 
sixth  artlde.  It  would  be  a  valid  enactment 
If  the  title  of  the  act  of  1888  made  no  refer- 
ence to  the  act  of  1800,  and  hence  cannot  be 
assailed  because  the  title  of  tbe  act  of  1888 
refers  to  the  act  of  1869.  We  group  for  con- 
sideration the  objections  to  the  act  of  1888 
based  on  article  29,  to  wit.  that  the  title  to 
the  act  does  not  express  Its  object,  and  that 
the  act  embraces  more  than  one  object  The 
purpose  of  the  act  was,  as  already  stated,  to 
enlarge  the  duties  of  the  inspector  of  live 
stock  so  as  to  extend  to  all  animals  slaugh- 
tered for  human  food  in  all  slaughterhouses, 
place  ln8pect(»«  under  the  supervision  of  the 
health  officers,  and  to  moke  other  changes  In- 
cident to  Inspection,  already  stated.  From 
first  to  last  the  act  deals  only  with  inspection 
of  animals,  and  the  supervision  under  which 
it  is  to  be  conducted.  The  provisions  with 
respect  to  fees  and  their  disposition  and  other 
details  are  all  germane  to  the  subject  of  in- 
spection, and  the  reference  to  the  act  of  1869 
Introduces  no  new  subject,  and,  fc»'  all  prac- 
tical purposes,  might  as  well  be  omitted. 
Viewing  the  act  as  not  covering  two  objects, 
and  holding  that  the  substantial  purpose  Is 
fairly  corereiL  by  the  title  to  charge  the 
board  of  healtb  with  the  supervision  of  all 
stock  to  be  slaughtered,  the  appointment  of 
the  Inspector  and  his  fees  being  incident  to 
that  supervision,  we  hold  there  is  no  repug- 
nancy of  the  act  of  1888  to  articles  48,  29,  43, 
and  248  of  the  constitution.  The  title  of  tue 
act  is  certainly  broad  enough  to  cover  the  ap- 
pomtment  of  the  Inspector,  and  that  appoint- 
ment is  all  that  th3  suit  Involves.  We  are 
safe  in  holding  the  title  sufficient  for  that 
purpose. 

The  second  and  fifth  exceptions— that  the 
act  attempts  to  appropriate  public  money 


'that  should  go  into  the  treasury,  and  that  tibe 
act  was  local,  and  required  notice— we  think 
hardly  deserve  serious  consideration.  An  act 
looking  to  the  Inspection  of  all  live  stock  to 
be  slaughtered  anywhere  In  the  state,  and 
providing  for  Inspection  commensurate  with 
the  scope  of  the  act,  can  hardly  be  deemed 
local.  Money  derived  from  taxes  and  II- 
censes- L  e.  the  ordinary  revenues  of  the 
state — can  be  taken  out  of  the  treasury  only 
by  legislative  appropriations.  But  fees  re- 
quired to  be  paid  In  aid  of  inspectors  or 
health  laws  are  manifestly  within  the  scope 
of  article  46  of  the  constitution. 

The  remaining  exception  is  that  article  248 
of  the  constitution  of  the  state  strips  the  leg- 
islature of  all  police  power  with  respect  to 
the  inspection  of  animals  to  be  slaughtered 
for  human  food.  That  power.  It  will  be  con- 
ceded, extepds  to  all  the  incidents  of  the 
subject  within  Its  scope.  It  will  doubtless 
occur  that  the  power  with  respect  to  some 
of  those  incidents  may  well  be  exerted  to  the 
full  extent  required  by  the  municipalities 
and  parishes.  But  It  is  not  easy  to  conceive 
that,  with  reference  to  other  incidents  within 
the  police  power,  the  municipalities  and  par- 
ishes could  exert  the  functions  required. 
Thus,  If  legislation  Is  required  to  act  on  the 
subject  generally,  and  to  be  effective 
throughout  the  state,  so  as  to  bring  the  sub- 
ject within  the  operation  of  a  uniform  rule, 
such  rule  would  have  to  be  prescribed  fay  the 
state,  the  authority  of  towns,  cities,  and 
parishes  being  limited  by  their  territorial  Ju- 
risdiction. An  inspection  law,  to  operate  on 
flnimffifi  intended  to  furnish  human  food, 
from  the  time  the  animal  Is  Introduced 
wherever  it  is  carried  within  the  state, 
would,  from  the  very  nature  of  such  a  law, 
require  state  authority  for  its  enforcement 
It  Is  not  therefore,  reasonable  to  hold  that 
it  was  ever  intended  by  the  constitution  to 
deprive  the  state  of  all  competency  for  such 
general  legislation.  All  canons  of  interpre- 
tation are  against  the  presumption  of  the 
relinquishment  of  the  police  power  existing 
In  the  state.  Cooley,  Const  Llm.  a  16. 
Slaughterhouse  Cases,  16  Wall.  86,  passim. 
The  248th  article  of  the  constitution  dele- 
gates to  tbe  parishes  and  municipalities  the 
regulation  of  the  slaughtering  of  animals 
within  their  respective  limits.  It  would  be, 
we  think,  giving  to  the  "regulating"  a  signif- 
icance far  beyond  the  Import  of  the  word 
If  we  were  to  hold  that  the  state  was  there- 
by deprived  of  all  power  to  pass  an  inspec- 
tion law  to  operate  throughout  the  state  on 
animals  before  they  can  be  slaughtered. 
This  court  has  held  in  cases  simply  involv- 
ing the  location  of  slaughterhouses  In  this 
parish  that  tbe  power  to  prescribe  the  locS/- 
tion  was  In  the  local  authorities  under  this 
article  of  the  constitution.  The  court.  In 
reaching  that  conclusion,  used  some  general 
language  with  respect  to  the  supposed  di- 
vestiture of  the  state  of  its  police  i>ower  un- 
der this  article  248.    All  that  the  determlna- 
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tlon  of  the  cases  regnlred  was  the  adjndica- 
Oon  that  the  power  with  respect  to  the  loca- 
tion of  slaughterhouses  was  In  the  parish  or 
municipal  authorities.  Any  reasoning  of  the 
court  on  those  cases  Is,  of  course,  controlled 
by  the  single  point  at  issue,— 1.  e.  the  location 
of  slaughterhouses.  VillaTaso  y.  Barthet,  89 
La.  Ann.  247,  1  South.  599;  Darcantel  v.  Re- 
frigerating Co.,  44  lia.  Ann.  632,  11  South. 
239.  The  act  of  1888,  In  question  here,  pro- 
vides for  the  appointment  of  an  Inspector, 
to  act  under  the  supervision  of  the  board  of 
health,  to  inspect  all  animals  slaughtered 
for  food  in  the  slaughterhouses  here  and  in 
all  other  slaughterhouses  in  the  state.  The 
validity  of  such  an  act  was  In  no  mannor  In- 
volved in  the  previous  decisions  of  this  court 
In  so  far  as  the  act  provides  for  the  inspector 
and  his  fee,  it  was  the  exercise  of  the  general 
police  power  left  in  the  state  untouched  by 
article  248,  delegating  the  police  power  on- 
ly to  a  limited  extent  to  the  municipalities 
and  parishes.  The  injunction  in  this  case 
Is  to  prohibit  the  slaughtering  or  pOTmltting 
the  slaughtering  of  animals  In  defendant's 
slaughterhouses  until  the  animals  are  in- 
spected, and  the  inspector's  fee  paid.  To 
that  extent  we  are  clear  the  act  is  valid. 
The  defendant  is  without  Interest  with  re- 
spect to  the  fees,  and,  if  there  are  other  ques- 
tions beyond  that  presented  by  the  applica- 
tion for  the  Injunction,  it  will  be  time  enough 
to  meet  them  when  the  questions  arise. 

We  have  glveta  the  case,  we  believe,  all 
the  consideration  it  requires.  The  parties 
are  anxious  for  a  speedy  decision,  and,  sub- 
mitted as  the  case  has  been,  at  the  close  of 
the  term,  we  have  not  been  able  to  elaborate 
the  opinion,  but  have  presented  sufficiently, 
we  trust,  the  grounds  of  our  deaee.  It  is 
therefore  ordered,  adjudged,  and  decreed 
that  the  Jndgment  of  the  lower  court  be  an- 
nulled, avoided,  and  reversed;  and  it  is  fur- 
ther ordered,  adjudged,  and  decreed  that  the 
defendant  be  enjoined  and  restrained  from 
slaughtering  or  permitting  to  be  slaughtered 
In  its  slaughterhouse  any  animal  Intended  to 
be  slaughtered  for  human  food,  until  Inspect- 
ed by  the  state  inspector,  and  the  fees  paid, 
as  directed  by  the  legislative  act  No.  87  of 
1888;  and  that  defendant  pay  costs. 


(16   La.   Ann.  421) 

TROBGEL,  T.  KING,  Judge.    (No.  11,477.) 
(Supreme  Court  of  Louisiana.    March  12,  1894.) 

MAMDAMUa — CsBTIOKAni — JCBISDICTIOIT  OT  CIR- 
CUIT CoDKT  or  Appeals. 

X  Hie  relator  sues  for  peremptory  writs  of 
certiorari  and  mandamus,  under  the  supervisory 
Jurisdiction  of  this  court.  The  appeal  was  re- 
turnable to  the  circuit  court  of  appeals.  The 
circuit  courts  of  appeals  are  vested  with  au- 
thority to  issue  writs  of  mandamus,  prohibition, 
and  certiorari  in  aid  of  their  appellate  juris- 
diction. 

2.  If  the  relator  has  a  right  to  relief,  he 
must  apply  to  the  conrt  In  which  the  araeal  is 
lodged,   the  only   court   having  jurisdiction  of 
the  qnestiong  propounded  in  his  application. 
(Syllabus  by  the  Conrt) 


Application  by  Bmest  Troegel  against 
Fred  D.  King,  Judge,  for  writs  of  certiorari 
and  mandamus.    Denied. 

A.  B.  Philips  and  B.  B.  Forman,  for  re- 
lator.    Fred  D.  King,  in  pro.  per. 

BREAUX,  J.  The  relator  seeks,  by  the 
interposition  of  the  writs  of  certiorari  and 
mandamos,  to  compel  the  respondent  to  re- 
scind his  order  for  a  suspensive  appeal. 
The  api)eal  was  made  suspensive  on  a  bond 
for  an  amount  sufficient  to  pay  costs.  The 
record  of  appeal  is  now  lodged,  under  the  or- 
der of  appeal  Issued  by  the  respondent,  in 
the  clerk's  c^ce  of  the  court  of  appeals. 
The  controversy  Involves  an  amount  of  $1,- 
144  in  the  hands  of  the  agent  of  the  Massa- 
chusetts Mutual  Life  Insurance  Company. 
The  relattv  claimed  to  be  the  owner  of  that 
fund.  The  testamentary  execntrix  of  the 
succession  of  August  Beman  also  claims  the 
amount.  The  insurance  company  is  repre- 
sented as  being  a  mere  stockholder,  with  no 
interest  save  to  obtain  a  valid  and  sufficient 
receipt  The  relator  (plalntifC  in  injunction) 
sued  out  a  restraining  order  commanding  the 
executrix  not  to  receive  the  amount  and  the 
agent  of  the  Insurance  company  not  to  hand 
over  the  amount  in  contest  to  the  executrix. 
He  prayed  for  Judgment  making  the  in- 
junction perpetual,  and  recognizing  him  as 
owner  of  the  amount  There  was  Judgment 
for  plaintiff,  Troegel,  and  against  the  defend- 
ants, decreeing  that  plalntltC  was  entitled  to 
the  amount  of  the  life  policy.  In  New  York 
exchange.  In  the  sum  above  stated.  On  ap- 
plication of  the  legal  representative  of  the 
succession  of  August  Bemau  fca:  a  suspensive 
appeal,  returnable  to  the  court  of  appeals, 
respondent  granted  it,  and  fixed  the  bond  at 
$200.  The  respondent  returns  that  there 
was  no  monied  Judgment  pronounced;  that 
in  granting  the  appeal  on  that  bond  he  was 
governed  by  the  principles  enunciated  in  Suc- 
cession of  Clark,  30  La.  Ann.  801,  approvingly 
cited  in  Pasley  v.  McConnell,  38  La.  Ann. 
470;  State  v.  Judge,  80  La.  Ann.  285;  Suc- 
cession of  Edwards,  84  La.  Ann.  219;  Brew- 
ing Co.  V.  Boeblnger,  40  La.  Ann.  278,  4 
South.  82.  This  conrt  has  no  antborlty  to 
make  the  writs  sued  toe  peremptory  under 
Its  supervisory  Jurisdiction.  The  amount  in 
contest  is  within  the  Jurisdiction  of  the  court 
of  appeals,  and  the  appeal  is  now  before  that 
court.  It  has  authority  to  Issue  writs  of 
mandamus,  prohibition,  and  certl(»-ail  in  aid 
of  its  appellate  Jurisdiction. 

The  question  Involved  in  this  antUcatlon 
for  certlcH'ari  and  mandamus  relates  to  the 
requirement  to  perfect  an  appeal  before  that 
court  The  proceeding  Is  within  its  control 
and  Jurisdiction.  That  power  was  recently 
interpreted  as  exclusive.  It  was  determined 
that  the  circuit  court  of  appeals  to  wlilch  an 
appeal  is  granted  is  not  only  competent,  bat 
the  only  court  having  Jurisdiction  of  such  is- 
sues.  In  the  case  of  State  v.  Jadge,  43  Iju 
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Ann.  936,  8  Soutb.  889,  the  complaint  was,  as 
In  the  case  at  bar,  that  the  district  Judge 
ehould  have  required  a  bond  for  one-half  ex- 
ceeding the  amount  of  the  claim.  The  relator 
applied  to  this  court  to  compel  the  judge  to 
rescind  his  order.  This  court  decided  that  the 
question,  the  amount  involved  being  less 
tlian  $2,000,  was  not  within  its  jurisdiction, 
and  that  the  relator  was  without  right  to 
writs  trom  this  court  in  aid  of  the  appellate 
Jurisdiction  of  the  court  of  appeals.  The 
court  in  that  case  refers  to  articles  05  and 
104  of  the  constitution  as  absolutely  con- 
trolling in  the  matter  involved.  The  prin- 
ciples laid  down  in  that  decision  are  not  as- 
sailed, and  no  argument  advanced  in  the  case 
at  bar  bears  against  their  fcx'ce  and  correct- 
ness. The  authority  of  that  decision  con- 
trols the  case  at  bar.  It  is  similar  in  ail  im- 
portant respects.  It  is  not  possible  to  differ- 
ence the  two  cases  In  so  far  as  relates  to  the 
proposition  of  law  involved.  As  in  the  case 
cited,  the  relator  has  no  right  und^  the  su- 
pervisory powers  of  the  court,  and,  if  he  has 
any  rights,  he  must  apply  to  the  court  of  ap- 
peals in  which  the  appeal  is  lodged.  The 
writ  nisi  Issued  in  the  case  at  bar  is  rescind- 
ed, and  the  applicati<Hi  for  writs  of  certiorari 
and  numdamns  is  dismissed,  at  relator's 
costs; 


<46  La.  Ann.  1194) 

STATE  V.   LEFTWICH.    (No.  U,543.) 
(Supreme  Court  of  Louisiana.    May  21,  1804.) 
IsoiCTUENT  —  Motion  to  Qdash  —  Sblection  or 

JuBT  —  Entry  of  Pi.ea.  —  CoNOLUsivENitSB  of 

RBCORD^HoMiotnB — Nbw  Trial. 

1.  If  the  motion  to  quash  an  indictment  for 
alleged  defect  in  drawing  the  jury  may  in  cer- 
tain cases  be  made  after  the  1st  day  of  the 
term,  snch  motion  will  be  deemed  too  late  made 
several  days  after  the  indictment  is  found,  and 
10  days  after  the  beginning  of  the  term,  especial- 
ly when  the  accused  is  in  custody,  awaiting  in- 
dictment, when  the  term  begins,  and  all  the 
facts  on  which  the  motion  is  based  are  then 
known  to  the  counsel.-  Act  44  of  18T7,  M  10, 
11;  State  v.  Shaw,  5  La.  Ann.  342;  State  v. 
Daniel,  31  La.  Ann.  94;  State  v.  Johnson,  Id. 
369;  37  La.  Ann.  216. 

2.1%e  statement  of  the  jndge  in  the  bill 
of  exceptions  that  he  ordered  of  his  own  mo- 
tion the  plea  of  not  guilty  to  be  entored  for 
the  accused  will  be  deemed  conclusive  in  this 
court,  and  the  verdict  will  not  be  set  aside  and 
a  new  trial  ordered  because  the  judge  ordered 
the  minutes  corrected  so  as  to  show  the  enter- 
ing of  the  plea,  and  refused  to  hear  testimony 
contradicting  his  statement  of  the  performance 
of  an  official  act  and  the  corrected  minntes.  32 
La.  Ann.  1227:  84  La.  Ann.  881;  State  v. 
Harris,  39  La.  Ann.  U05,  3  South.  344. 

3.  Nor  will  the  verdict  be  set  aside,  and  a 
new  trial  ordered,  because  the  lower  court  over- 
ruled  questions  to  the  Jurors  on  their  voir  dh«, 
whether  or  not  they  would  follow  the  instruc- 
tions of  the  court  in  the  contingency  of  circum- 
stantial testimony,  the  questions  suppose^  might 
be  presented,  it  appearing  by  the  bill  fe  court 
gave  the  jury  an  accurate  charge  as /.^  nature 
and  degree  of  drcumstantiai  testimony-  required 
to  convict.  ' 

4.  After  trial  and  verdict  in  a  criminal  case, 
i  e.  a  murder,  there  must  be  conditions  liighly 
«coeptional  to  authorize  the  appointment  of 
experts  to  examine  and  report  IMiether  stains 


on  a  dress  of  the  deceased,  produced  before  or 
referred  to  in  the  testimony  given  to  the  jury, 
were  bloodstains,  the  report  to  be  used  on  the 
new  trial  sought  to  be  obtained.  No  such  con- 
ditions exist  in  this  case,  nor  will  the  new  trial 
be  granted  on  the  ground  of  newly-discovered 
testimony  which,  if  attainable,  with  due  dili- 
gence could  have  heen  obtained  on  the  trial. 
(Syllabus  by  the  Court.) 

Appeal  from  district  court,  parish  of  As- 
sumption;  tValter  Guion,  Judge. 

Randall  Leftwich,  alias  Randall  Butler, 
was  convicted  of  murder,  and  appeals.  Af- 
firmed. 

Pugb,  Pttgh  &.  Marks,  for  appellant  M. 
J.  Onnningham,  Atty.  Gen.,  and  O.  D.  Billon, 
Dlst  Atty.,  for  the  State. 

MILLER,  J.  The  defendant  appeals  from 
the  sentence  of  death  for  murder.  The  rec- 
ord brings  up  10  bills  of  exception.  There 
was  a  motion  to  quash  the  indictment,  based 
on  a  challenge  to  the  array  of  Jurors  for  al- 
leged irregularities  in  the  drawing.  It  is 
claimed  that  one  of  three  who  acted  as  Jury 
commissioners  had  vacated  Ms  office  by  ac- 
cepting the  position  of  deputy  sheriff,  that 
persons  other  tlian  the  commissioners  sug- 
gested names  and  i>articipated  in  the  draw- 
ing, and  that  all  the  names  of  the  Jury  drawn 
for  the  term  were  not  in  the  box  when  the 
grand  Jury  was  selected  by  whom  the  in- 
dictment was  foimd.  Our  examination  has 
not  impressed  us  with  the  force  of  these 
grounds,  but  it  is  'enough,  in  our  view,  to 
dispose  of  the  motion  to  quash,  that  the  law 
requires  that  it  should  have  been  made  ear- 
liar.  The  defendant  was  in  custody  on  the 
charge  of  murder  when  and  before  the  term 
of  court  began,  the  counsel  who  made  the 
motion  had  been  employed  on  the  prelimi- 
nary examination,  and  all  the  facts  relied  on 
to  sustain  the  motion  to  quash  were  known 
to  counsel  before  the  indictment  found  on 
the  22d  March,  1891,  the  term  commencing 
on  the  19th,  the  defendant  arraigned  on  the 
22d,  and  the  motion  to  quash  not  filed  until 
the  30th  of  the  month.  The  requirement  of 
the  law  that  the  motion  to  quash  for  sup- 
posed defects  in  drawing  the  juries  shall 
be  made  on  the  first  day  of  the  term  is  to  se- 
cure the  prompt  administration  of  justice, 
and  with  that  view  to  prevent  the  holding 
back  of  motions  of  this  ctiaracter,  presenting 
alleged  irregularities,  easily  corrected,  with- 
out serious  delay  or  expense,  tf  made  at  the 
beginning  of  the  term.  If  the  statute  should 
be  relaxed  -when  the  Indictment  is  found 
after  the  term,  as  was  the  case  here,  al- 
though the  accused  was  in  custody  and  rep- 
resented by  coimsel  cognizant  of  all  the  facts 
on  which  the  motion  to  quash  the  venire  was 
based,  still  the  motion  should  not  have  been 
delayed  until  the  30th  March,— 10  days  after 
the  term  began,— and  the  day  fixed  for  the 
trial.  In  any  view,  we  hold  that  to  be  too 
late.  We  are  fortified  in  this,  too,  by  the 
absence  of  any  fraud  rar  wrong  to  the  ac- 
cused arising  from  the  alleged  defect  In 
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drawing  the  Jury.  Act  44  of  1877,  K  10, 11; 
State  T.  Johnson,  31  La.  Ann.  3G9;  State  y. 
Daniel,  Id.  94;  State  v.  Sbaw,  5  La.  Ann. 
342. 

Another  bill— the  second— is  to  the  refusal 
of  the  court  to  permit  the  propounding  to 
jurors  on  their  voir  dire  the  question  as  to 
whethw  they  would  follow  the  Instructions 
In  the  contingency  of  a  charge  as  to  circum- 
stantial evidence.  Hypothetical  questions 
how  the  Jury  would  or  would  not  be  In- 
fluenced in  certain  supposed  conditions  of 
the  testimony  are  calculated  to  mislead  and 
confuse  jurors,  and  to  ask  the  juror  whether 
he  would  respect  the  instructions  of  the 
court  is  certainly  out  of  the  usual  course. 
In  this  case,  while  the  court  declined  to  per- 
mit the  question  in  the  form  counsel  pre- 
sented It,  the  charge  as  to  the  nature  and 
force  of  circumstantial  evidence  was  given 
with  entire  accuracy  and  great  liberality  to 
the  defendant  We  think  the  question  pro- 
posed was  properly  overruled. 

Another  bill- the  fifth— denies  the  right  of 
the  state  to  close  the  argument  when  the  de- 
fendant, as  In  this  case,  offered  no  testi- 
mony. There  Is  nothing  in  this  exception. 
State  V.  MilUcan,  16  La.  Ann.  557;  State  v. 
Daniel,  31  La.  Ann.  91.  It  was  part  of  the 
case  of  the  state  to  offer  testimony  that  a 
dress  found  in  a  bureau  removed  from  the 
house  of  the  deceased  belonged  to  her,  and 
that  there  were  bloodstains  on  the  dress. 
The  defendant  objected  to  the  testimony  of 
two  physicians  tending  to  show  the  blood- 
stains. It  Is  claimed  the  search  soon  aftor 
the  crime  was  committed  developed  no  such 
dress,  or  at  least  none  that  was  stained; 
that  the  mother  of  the  deceased  produced 
the  dress  some  time  after  the  killing,  and, 
exasperated  as  she  was  against  the  accused, 
the  statement  of  the  mother  that  she  had 
found  the  stained  dress  in  the  bureau  was 
not  entitled  to  credit  All  that  Is  urged  by 
the  defense' Jj^  this  respect  might  well  tend 
to  depreciate  thd  weight  of  the  testimony  as 
to  the  dress  and  tbs  character  of  the  stains, 
but  the  testimony  was  certainly  admissible, 
and  this  disposes  of  the  third  and  fourth  ez- 
ceptlona.  If,  Indeed,  the  last,  referring  to  the 
Introduction  of  the  dress,  is  pressed. 

The  sixth  and  eighth  bills  may  be  consider- 
ed together.  One,  made  after  trial  and  ver- 
dict Is  to  the  refusal  of  the  Judge  to  appoint 
exp«ts  to  examine  and  report  as  to  the 
stains  "on  the  dress,— whether  or  not  caused 
by  blood.  The  application  was  supported 
by  affidavits  of  a  number  of  witnesses  to  the 
effect  generally,  that  In  the  search  for  evi- 
dences of  the  crime  at  the  bouse  of  the  de- 
ceased soon  after  the  killing  no  such  dress, 
or  at  least  none  that  was  stained,  was  found, 
and  In  other  respects  the  afildavlts  tended 
to  discredit  the  dress  theory  and  the  testi- 
mony of  the  mother  of  the  deceased,  a  wit- 
ness on  the  trial.  The  rule  for  the  new 
trial  assigned  as  some  of  the  grounds  that, 
the  searcb  developing  no  such  dress,  the  de- 


fense was  surprised  by  the  testlmcmy  In  tbls 
respect;  that  newly-discovered  evidence 
would  show  that  when  the  body  of  the  de- 
ceased was  found  the  dress  was  not  In  her 
house,  and  would  In  other  respects  present 
the  case  in  a  more  favorable  light  for  the 
accnsed.  We  have  weighed  with  care  these 
bills,  and  the  able  argument  of  defendant's 
counsel  In  support  of  the  application.  We 
think  the  propositions  to  give  a  new  trial,  or, 
practically  the  same  thing,  to  appoint  the 
experts  after  the  trial,  is  inadmlsslbla  The 
time  to  appoint  experts,  If  deemed  necessary, 
was  while  the  trial  was  In  progress,  and 
that  was  the  time  for  offering  the  testimony 
suggested  In  the  rule  for .  new  triaL  The 
materiality  of  that  testimony  should,  we 
think,  have  suggested  Itself  when  the  state's 
testimony  on  this  branch  of  the  case  was  be- 
ing given  to  the  jury.  The  testimony  claim- 
ed to  be  newly  discovered  tended  to  repel 
that  of  the  state  as  to  the  dress  and  the 
criminating  stains.  The  witnesses  suggest- 
ed In  the  rule  for  new  trial  were  at  hand, 
some  of  them  In  court  had  testified,  but  not 
Id  regard  to  dress  or  stains,  because  not 
asked,  and,  as  to  other  witnesses  not  pres- 
ent, the  court  would  doubtless  have  com- 
pelled their  attendance.  Under  these  cir- 
cumstances, we  cannot  on  the  ground  of  sur- 
prise or  due  diligence,  or  any  other  ground, 
sanction  the  opening  of  the  case.  The  show- 
ing for  the  new  trial  is  not  in  our  view  suffi- 
cient, and  there  Is  no  ground  after  trial  and 
verdict  to  appoint  experts  for  obtaining  and 
reporting  Information  with  a  view  to  another 
trial.  We  think  there  Is  no  merit  In  the 
sixth  and  eighth  exceptions. 

From  an  early  period  the  law  has  provided 
that  standing  mute  shall  be  no  bar  to  the 
trial  of  the  accused.  In  such  case  the  court 
is  directed  to  enter  the  plea  of  not  guilty. 
Rev.  St  I  996.  In  this  case  the  plea  was 
made  by  counsel  for  the  accused,  but  was 
entered,  of  course,  under  the  direction  of  the 
court  It  Is  not  easy  to  appreciate  that  the 
plea,  entered  necessarily  under  the  eye  and 
sanction  of  the  court  Is  vitiated  because  made 
through  counsel.  If  the  prisoner  does  not 
plead,  the  court  is  to  order  the  plea  to  be  en- 
tered. He  does  not  plead  In  this  case,  and 
therefore  the  court  In  effect  directs  the  plea 
to  be  entered.  Utile  per  Inutile  non  vltlatur 
would  seem  to  apply  to  the  circumstance  that 
the  counsel  pleads  when.  If  the  counsel  had 
not  spoken  at  all,  the  court  would  have 
caused  the  plea  to  be  entered.  Besides,  In 
the  argument  on  the  rule  for  trial,  the  blU 
recites  the  Judge  stated  he  bad  ordered  the 
plea  to  be  entered  of  his  own  motion,  and  he 
then,  1.  e.  on  this  argument  directed  the 
minutes  amended  so  as  to  state  the  facts. 
The  minutes  were  amended  accordingly,  and 
to  this  the  defendant  took  a  bill  of  exception, 
as  well  as  to  the  refusal  of  the  court  to  hear 
testimony  tb^t  the  minutes  were  oxTect  as 
they  stand,  1.'  e.  stating  the  plea  by  counsel 
of  the  accusedl    The  right  of  the  court  to  or- 
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der  an  amendment  of  the  minutes  so  as  to 
conf<Hiu  to  the  fact,  and  show  this  perform- 
ance of  an  official  duty,  we  think  Is  beyond 
question.  State  y.  Chatman,  34  La.  Ann. 
881;  State  T.  Tessier,  32  La.  Ann.  1227;  State 
V.  Harris,  39  La.  Ann.  1105,  8  South.  344.  If 
defendant  had  been  permitted  to  offer  the 
testimony  suggested  in  the  bill,  tending  to 
show  the  judge  bad  not  directed  the  plea  to 
be  entered,  this  negative  testimony  would 
haye  encountered  the  corrected  minutes,  and 
the  direct  and  positive  statement  of  the  Judge 
contained  in  the  bill  that  he  did  direct  the 
«itry  of  the  plea,  and  that  his  recollection 
was  clear  and  positive  on  the  point  distinctly 
announced  when  the  testimony  on  the  point 
was  proposed  to  be  offered.  We  thlnli  the 
statement  of  the  Judge  of  a  fact  within  his 
own  knowledge  pertaining  to  his  official  duty 
most  be  deemed  conclusive,  and  accepted  as 
snch  by  this  court  In  this  view  the  prof- 
fered testimony  was  useless,  and  properly  ex- 
cluded. This  disposes  of  the  seventh  excep- 
tion. 

As  to  the  ninth  exception  to  the  exclusion 
of  testimony  that  a  Juror  had  been  approach- 
ed by  the  mother  of  the  deceased,  and  urged 
to  And  a  verdict  for  the  state,  we  concur 
with  the  Judge  that.  If  offered  to  Impeach  bis 
verdict,  it  was  Inadmissible,  and,  if  for  any 
other  purpose.  It  was  irrelevant. 

The  tenth  exception  was  to  the  overruling 
of  the  motion  in  arrest  based  on  the  word 
"prerent"  in  the  indictment  Instead  of  "pres- 
ent." It  is  obvious  this  is  a  mere  clerical  er- 
ror, and  did  not  vitiate  the  indictment  State 
▼.  Moore,  38  La.  Ann.  66;  State  v.  Morgan, 
35  La.  Ann.  293.  Our  consideration  has  em- 
braced all  the  points  in  the  numerous  bills 
of  exception,  and  the  views  expressed  in  this 
opinion,  we  think,  embody  all  that  need  be 
said.  It  is  therefore  ordered,  adjudged,  and 
decreed  that  the  sentence  of  the  lower  court 
be  affirmed. 
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FRBDHRICK8  v.  ILLINOIS  CENT.  R.  OO. 

et  al.    (No.   11,493.)' 
(Supreme  Court  of  Lonisiana.    May  14,  1894.) 
Dabobrous  Pbehisbs— iNmaiBS  to  Tbbspabbbbs 

— LlABILITT  OF  OWNBB. 

LThe  poaaessor  of  lands  or  tenements  Is 
not  at  liberty  to  plant  in  them  dangeroas  instra- 
ments,  which  may  aerionsly  injure  trespaaaera; 
bat  he  la  under  no  duty  to  keep  hia  premiaea 
in  a  aafe  condition  for  other  persons  than 
those  whom  he  Invitea,  and  consequently  he  ia 
not  liable  to  trespaaaers  for  injuries  they  may 
receive  from  defects  not  amounting  to  trapa  in 
such  premiaea. 

2.  If  a  person  allowa  a  dangeroua  place  to 
exist  on  premiaea  occupied  by  him,  he  wul  be  re- 
sponsible for  injury  caused  thereby  to  any 
other  peraon  entering  the  premisea  by  invitation 
or  procurement,  expreaa  or  implied.  The  quea- 
tion  of  importance,  then,  ia  whether  the  place 
was  dangerous  per  se,  and  was  the  aituation 
such  as  to  operate  an  invitation  to  treapaasers. 
(Syllabus  by  the  Court) 


■  Behearing  refused  May  80, 1894 


Appeal  from  civil  district  court,  parish  of 
Orleans;   George  H.  Theard,  Judge. 

Action  by  Joseph  Fredericks  against  the  H- 
linols  Central  Railroad  Company,  the  Reset- 
ta  Gravel  Paving  &  Improvement  Company, 
and  another.  Judgment  for  plaintiff  against 
said  paving  and  Improvement  company,  and 
It  appeals.    Reversed. 

Farrar,  Jonas  &  Kmttschnitt,  for  appellant 
Rosetta  Gravel  Paving  &  Tmprovement  Co. 
Fenner,  Henderson  &  Fenner  and  Walter  B. 
Spencer,  fc^  appellee. 

WATKINS,  J.  This  Is  an  action  In  dam- 
ages, and  the  defendant  the  Rosetta  Gravel 
Paving  &  Improvement  Company  is  the  sole 
app^ant  from  the  verdict  of  the  Jury,  and 
the  Judgment  of  the  court  a  qua,  thereon 
based,  for  the  sum  of  |1,500,  the  Illinois  Cen- 
tral RaUroad  Company  and  the  New  Orleans 
Belt  RaUroad  Company  having  been  dis- 
charged from  liability.  This  suit  is  brought 
by  the  plaintiff  for  the  use  of  his  minor 
child,  who  suffered  serious  injuries  as  the  re- 
sult of  a  fall  through  an  open  culvert,  part 
of  a  switch  track  connecting  the  yards  of  the 
defendant  with  the  main  belt-road  track  <m 
Louisiana  avenue;  the  averment  of  the  pe- 
tition being  that  in  the  construction  of  this 
switch  track  the  defendant  dug  a  d«ep  trench 
or  excavation  on  the  south  side  of  said  ave- 
nue, in  order  to  obtain  earth  to  make  an  em- 
bankment on  which  to  lay  its  track,  and  same 
was  permitted  to  remain  open,  notwithstand- 
ing the  duty  was  imposed  on  the  company 
to  restore  the  street  to  its  original  condition. 
The  further  averment  is  made  that  in  laying 
said  switch  track  from  the  main  line  to  the 
company's  private  yards,  in  the  vicinity.  It 
became  necessary  to  lay  it  across  the  said 
trench  or  ditch,  which  is  several  feet  deep 
and  sevoral  feet  in  width,  and  that  the  place 
where  it  crosses  this  ditch  is  near  the  place 
where  the  crossing  for  pedestrians  Is  con- 
structed; that  the  only  crossings  over  that 
ditch  are  such  narrow  plank  walks  as  have 
been  placed  ov»  it  by  the  pec^le  living  In 
the  neighborhood,  for  their  own  convenience; 
that  this  switch  track  over  the  ditch  is  laid 
on  an  open  culvert,  consisting  of  cross-ties  of 
about  eight  inches  in  diameter,  laid  about 
two  feet  apart,  and  at  right  angles  with  the 
avenue,— the  culvert  being  about  eight  feet 
in  length,  and  on  a  level  with  the  street; 
that  the  spaces  between  the  cross-ties  are  not 
covered  or  closed,  and  the  culvert  is  in  no 
way  guarded  or  protected  so  as  to  prevent 
children  or  other  persons  from  falling  into 
same,  as  they  are  liable  to  do  In  crossing 
from  one  side  of  the  avenue  to  the  other; 
that  said  open  culvert  is  a  dangerous  trap  to 
wayfarers  passing  that  way.  It  is  alleged 
that  on  or  about  the  16th  of  September,  1892, 
at  about  4  o'clock  p.  m.,  plaintiff's  daughter, 
a  chUd  of  seven  years  and  seven  months,  left 
his  house,  on  the  north  side  of  Louisiana 
avenue,  to  go  across  the  street  to  the  bouse 
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of  one  of  her  playmates,  on  the  south  side 
of  the  aveniie,  as  was  her  custom  to  do; 
that,  taking  the  most  direct  route,  she  went 
diagonally  across  the  street,  and,  on  reaching 
the  first  place  where  she  could  cross  the 
ditch,  she  attempted- to  cross  over  the  trestle, 
fell,  and,  striking  against  the  sharp  edge  of 
one  of  the  cross-ties,  received  s^ious  injury. 
Grounded  on  this  statement  of  fact,  the 
charge  is  made  by  the  plaintlfT  that  In  the 
construction  and  maintenance  of  an  open  cul- 
vert over  a  deep  ditch  on  a  street  in  a  i>op- 
ulous  part  of  a  city,  in  close  proximity  to  the 
houses  of  the  citizens,  and  in  a  place  fre- 
quented by  children  of  all  ages,  and  used 
by  them  aa  a  playground,  and  lying  in  their 
customary  path  across  the  street,  the  defend- 
ant was  guilty  of  gross  negligence,  and  a 
wanton  disregard  of  the  equal  right  of  every 
inhabitant  thereon  to  the  undistm-bed  enjoy- 
ment of  the  street  The  only  question  of 
fact  that  the  defendant  controverts  Is  that 
with  reference  to  the  digging  of  the  trench, 
and  leaving  it  open;  the  fact  being  that  the 
ditch  had  been  dug  by  the  city,  and  bad  been 
in  use  by  the  city  as  a  drain  some  time  prior 
to  the  buUding  of  the  switch  track,  and  thus 
necessitated  the  defendant  to  construct  the 
trestle  over  It  This  is  not  denied,  but  ad- 
mitted, by  the  plalntift.  Practically,  all  of 
the  other  allegations  of  the  petition  are  un- 
dented. 

The  question  at  the  threshold  Is  whether 
this  statement  makes  out  a  case  of  negli- 
gence on  the  part  of  the  defendant.  The 
counsel  for  the  defendant  puts  the  question 
thus:  "The  only  point  of  alleged  negligence 
against  the  defendant  la  that  the  spaces  be- 
tween these  broad  cross-ties  ought  to  Iiave 
been  filled  in  so  as  to  make  a  passageway 
over  the  gutter  where  none  was  intended  by 
law,  and  where  people,  as  a  rule,  bad  no 
business  or  right  to  cross.  There  are  street 
crossings  on  every  street  at  the  crossings. 
The  gutter  In  the  middle  of  the  street  is  not 
a  normal  place  to  cross,  and  it  is  not  expect- 
ed that  anybody  will  cross  there."  Again: 
"There  was  no  such  passageway  over  this 
gutter,*  at  this  point,  before  this  structure 
was  erected.  It  was  not  intended  that  there 
ever  should  be  any  passageway  at  this  point 
Our  structure  was  not  Intended  as  a  passage- 
way for  foot  passengers,  and  they  had  no 
right  to  cross  the  street  at  this  point  where 
it  was  not  contemplated  that  foot  passengers 
should  cross.  We  were  therefore  under  no 
legal  obligation  to  provide  a  safe  passageway 
over  a  place  where  the  law  provided  none. 
*  *  *  If  the  defendant  in  this  case  is  guilty 
of  any  negligence,  then  every  person  who 
lays  a  twelve-Inch  plank  across  a  gutter  in 
the  middle  of  a  street  in  the  city  of  New  Or- 
leans, for  his  own  convenience,  witb  the 
consent  of  the  city,  is  liable  for  negligence  to 
any  person  who  tmdertakes  to  walk  that 
twelve-inch  plank,  and,  missing  his  footing, 
falls  in."  The  culvert  in  question  was  a 
ditch   or  drain  which  had  been  constructed 


by  the  city,  and  had  been  in  use  by  the  city 
long  prior  to  the  time  of  the  construction 
of  the  trestle  or  culvert  in  question.  That 
ditch  or  drain  is  just  such  as  exists  in  all 
parts  of  the  city  for  like  purposes.  The 
switch  track  turned  out  from  Louisiana  ave- 
nue in  a  curve,  crossing  this  ditch  in  the 
direction  of  the  defendant's  private  grounds. 
The  place  of  the  intersection  of  this  track 
with  the  gutter  was  neither  in  the  street  nor 
in  the  crossing  or  foot  path  on  the  side  of  the 
street  The  track  was  between  the  two,  and 
impeded  the  using  of  neither  in  any  manner. 
To  all  api>earance8,  the  street  was  left  just 
aa  free  for  the  use  of  vehicles,  and  the  dde- 
walk  and  crossing  of  the  gutter  just  as  free 
for  the  use  of  pedestrians,  as  before  the  de- 
fendant's culvert  was  constructed  over  this 
gutter.  Consequently,  there  Is  no  causal  con- 
nection between  the  two;  the  structure  com- 
plained of  not  being  in  the  street  or  side- 
walk adjacent  to  the  street  On  the  contra- 
ry, the  evidence  shows,  and  the  fact  is,  that 
there  was  a  good  crossing  over  the  gutter, 
vTlthln  a  few  feet  of  the  switch-track  cross- 
ing; and  it  was  the  legal  and  commonly  used 
footpath  for  all  pedestrians,  and  the  switch 
track  did  not  lie  in  the  customary  path  of 
pedestrians  going  across  Louisiana  avenue. 
Wherefore,  this  structure  could  not  have  been 
built  "in  wanton  disregard  of  the  equal  rights 
of  every  Inhabitant  thereon  to  the  enjoyment 
of  the  street,"  as  plaintiff  alleges  it  was. 

The  case  cited  by  the  plaintiff  from  Haw- 
kins' Pleas  of  the  Crown  (page  404)  was  that 
of  digging  a  ditch  in  a  highway,  making  a 
hedge  over  It,  or  of  laying  logs  of  timber  in 
it  The  case  cited  from  Wood  on  Nuisances 
(section  266)  is  tliat  of  an  unauthorized  ex- 
cavation in  or  near  a  highway.  Barnes  v. 
Ward,  19  L.  J.  C.  P.  195.  The  case  cited 
from  Rorer  on  Railroads  (page  546)  is  that 
of  leaving  Impassable  obstructions  or  an 
open  culvert  in  a  public  road.  Judson  v. 
Railroad  Co.,  29  Conn.  434.  The  case  cited 
from  5  Dill.  96,  and  Fed.  Cas.  No.  9,802  (Mor- 
gan V.  Bridge  Co.),  Is  that  Of  a  rallioad  com- 
pany making  an  excavation  In  a  street,  and 
leving  it  unguarded,  whereby  children  may 
be  Injiu-ed.  The  case  from  Pierce  on  Rail- 
roads (page  248)  Is  that  of  a  railroad  com- 
pany causing  defects  or  leaving  obstructions 
in  a  highway.  Glllett  v.  Railroad  Corp.,  8 
Allen,  660.  The  case  stated  in  Wasmer  v. 
Railroad  Co.,  80  N.  T.  212,  Is  one  of  the 
company  failing  to  place  planking  or  filling 
on  the  side  of  the  rails  at  a  crossing.  Gray 
V.  Railroad  Co.,  65  N.  Y.  561.  The  case  of 
City  of  Indianapolis  v.  Emmelman,  108  Ind. 
530,  9  N.  E.  155,  was  that  of  the  city  mak- 
ing an  excavation  in  a  street  at  a  place 
where  It  knew  children  living  in  the  vlcinlly 
Were  accustomed  to  play,  and  where  they 
had  a  right  to  be,  at  all  proper  times,  without 
being  intruders  on  the  premises.  In  our  opin- 
ion, neither  of  these  cases  meets  the  require- 
ments of  this  case,  because  of  the  fact  that 
the  structure  of  the  defendant  was  not  built 
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In  the  street  or  sldewatt:,  and  was  constmct- 
ed  In  a  good,  substantial  manner.  There 
was  nothing  In  the  stmcture,  within  Itself, 
to  tempt  children  to  it,  or  to  indnce  them 
to  use  it.  In  putting  a  crossing  over  the 
gutter  for  its  use  and  convenience,  the  de- 
fendant did  no  more  than  the  citizens  resid- 
ing in  the  community  did  for  their  conyen- 
lence  and  utility.  T^here  are,  doubtless, 
similar  gutters  in  all  parts  of  the  city;  and, 
W  evoy  one  who  puts  a  bridge  or  walk  over 
one  of  them  for  use  or  convenience  becomes 
liable  for  the  happening  of  any  accident  or 
Injury  that  may  occur  to  any  chance  pedes- 
trian who  may  use  It  at  any  time,  a  strange 
condition  of  things  would,  in  all  likelihood, 
take  place.  But  the  defendant  did  not  act 
capridonsly.  It  placed  this  culvert  where  it 
did  ft<om  sheer  necessity  of  its  situation; 
and,  in  constructing  the  switch  track  as  it 
did,  it  apparently  did  the  best  thing  for  the 
community,  In  not  putting  same  In  either  the 
street  or  sidewalk,  and  thus  avoided  tres- 
passing on  the  rights  of  any  one,  or  dis- 
regarding the  equal  rights  of  every  bihabit- 
ant  of  the  city  to  the  undisturbed  enjoyment 
of  the  street  and  banquette,  as  well  as  of 
tbe  crossing.  In  thus  constructing  this 
switch-track  crossing,  the  defendant  did  not 
put  it  "in  a  place  frequented  by  children  of 
all  ages,  and  used  by  them  as  a  playground," 
because  their  playground  was  in  a  square  of 
ground  near  by.  This  switch  track  was  not 
bnllt'ln  their  [the  children's]  customary  path 
across  the  street,"  because  the  evidence 
shows,  and  the  proof  is,  that  the  customary 
path  of  children,  as  well  as  of  adults, 
was  over  the  crossing  neai-  by,— a  covered 
and  safe  crossing  of  the  gutter  established 
by  the  city.  Indeed,  tbe  proof  does  not 
show  that  the  children  of  the  neighborhood, 
who  were  accustomed  to  assemble  on  the 
adjacent  square  for  purposes  of  play,  had 
ever  been  accustomed  to  use  this  switch- 
track  crossing  at  all.  On  the  contrary,  we 
gather  from  tbe  evidence  that  this  crossing 
was  rarely  used  in  this  way.  and  the  incident 
under  consideration  was  exceptional.  Evi- 
dently, this  Is  not  such  a  case  as  tliat  plain- 
tiff's counsel  cite  from  Judson  v.  Railroad 
Co.,  29  Conn.  434,  as  will  appear  from  the 
following  extract  from  their  brief:  "A  rail- 
road company  constructed  its  road  across 
the  main  street  of  a  village,  about  a  foot 
and  a  half  above  the  level  of  the  street  Tbe 
street  was  twelve  rods  wide,  with  two  trav- 
eled paths  on  each  side  of  the  street,  and 
an  open  common  between  them.  The  com- 
pany was  required  by  its  charter  to  restore 
any  highway  intersected,  so  as  not  to  im- 
pair its  usefulness.  The  company  put  the 
two  traveled  tracks  in  proper  condition  for 
passing  with  vehicles,  but  made  no  other 
crossing.  About  midway  between  the  two 
paths-,  they  constructed  a  culvert  under  tbe 
timbers  of  the  track  to  let  the  water  accu- 
mulating from  rains  pass  through,  which 
was  left  uncovered.   A  person  walking  across 


the  street  upon  the  railroad  trade  at  a 
time  when  the  culvert  was  filled  with  snow, 
and  could  not  be  seen,  feel  into  it,  and  was 
injured.  HOd,  that  the  railroad  company 
was  liable  for  the  Injury."  In  their  opinion 
the  court  ask:  "Why  should  not  the  defend- 
ants place  the  whole  of  the  highway,  as  well 
as  part  of  it,  in  such  a  condition  that  it 
could  be  safely  and  conveniently  used  by  the 
people?  Why  leave  in  It,  anywuere,  uncov- 
ered ditches  and  culverts,  so  far  rendering  it 
unsafe  for  foot  people  to  pass  along  or  across 
it?"  As  will  appear  from  the  facts  redted 
supra  this  Is  a  very  different  case.  The 
case  of  McCloughry  v.  Finney,  37  La.  Ann. 
27,  cited  in  plaintiff's  brief,  is  one  of  an 
accident  happening  to  a  small  boy  passing 
along  the  banquette  in  fr^nit  of  a  feed  store 
on  Poydras  street.  In  the  city  of  New  Or- 
leans, from  a  sadc  of  cam  which  fell  from 
the  top  of  a  pile  of  corn  that  had  been 
placed  on  the  banquette  by  the  defendant. 
The  case  of  RaUroad  Co.  v.  Stout,  17  Wall. 
657,  is  one  Involving  the  condition  and  man- 
agement of  Its  turntable,  omstituting  It  a 
dangerous  madilne.  In  O'Connor  v.  Railroad 
Co.,  44  La.  Ann.  339,  10  South.  678,  we  held, 
upon  the  examination  and  citation  of  a 
great  many  dedsions  and  opinions  of  text- 
writers,  that  the  possessor  of  lands  or  tene- 
ments is  not  at  liberty  to  plant  In  them 
dangerous  instruments,  which  may  seriously 
injure  trespassers,  but  he  is  under  no  duty 
to  keep  his  premises  in  a  safe  condition  for 
others  than  those  whom  he  invites,  and 
therefore  he  is  not  liable  to  trespassers  for 
injuries  they  may  receive  from  defects  not 
amounting  to  traps  In  such  premises.  That 
was  a  case  of  a  little  child  who  had  resorted, 
In  company  with  other  children,  to  the  yards 
and  premises  of  the  defendant,  for  purposes 
of  play,  and  was  Injured  by  a  coal  dump, 
of  peculiar  construction,  which  was  left 
standing  on  its  track.  After  quoting  with 
approval  from  a  decision  of  the  Massachu- 
setts court  (Coombs  v.  Cordage  Co.,  102  Mass. 
672)  to  the  effect  that,  "if  a  person  allows 
a  dangerous  place  to  exist  in  premises  oc- 
cupied by  him,  he  will  be  responsible  for  any 
injury  caused  thereby  to  any  other  person 
entering  the  premises  by  his  invitation  or 
procnrement,  express  oe  implied,"  we  made 
this  inquiry  in  the  O'Connor  Case:  "With 
reference  to  children  of  tender  years,  it  may 
be  conceded  that  they  proceeded  with  due 
care;  but  can  it  be  said  that  the  condition 
of  defendant's  fence  operated  as  an  invita- 
tion or  procurement,  express  or  implied?" 
In  that  case  a  verdict  in  favor  of  plaintiff 
was  reversed.  The  instant  case  Is  easily 
distinguished  from  the  case  of  Westerfleld 
V.  Levis,  43  La.  Ann.  87,  9  South.  52,  as  In 
that  tbe  negligence  of  the  defendants  was 
fully  established;  they  having  left  a  heavy 
iron  roller,  with  two  mules  attached  thereto, 
unattended  by  a  driver,  on  an  open  public 
street;  the  mules  not  fastened,  and  the 
wheels  of  the  roller  unlocked.    The  peU- 
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tlon  In  this  case  alleges  that  the  switch  track 
of  the  defendant  was  constructed  "under 
and  by  virtue  of  ordinances  4884  and  6822, 
C.  S.,  and  consequently  same  was  author- 
ized." And  the  petition  further  recites  that, 
in  constructing  and  maintaining  an  open 
culvert  in  a  deep  ditch  In  a  street  in  a  pop- 
ulous part  of  the  city,— one  dug  or  exca- 
vated by  the  company  In  order  to  obtain 
earth  to  make  an  embankment,— the  compa- 
ny was  guilty  of  negligence.  But  this  state 
of  facts  Is  not  borne  out  by  the  record,  as 
has  been  already  stated.  It  Is  our  opinion 
that  the  ne^igence  of  the  company  Is  not 
made  out,  and  the  judgment  should  be  re- 
versed. It  Is  therefore  ordered  and  decreed 
that  the  verdict  of  the  Jury,  and  the  Judg- 
ment thereon  based,  be  annulled  and  set 
aside;  and  it  Is  furtho:  ordered  that  there 
be  Judgment  in  favor  of  the  defendant,  re- 
jecting the  plalntUC's  demands  in  both  courts. 


(«  la.  Ann.  645) 

HYDE  T.  TEAL.    (No.  11,460.)' 
(Snpreme  Court  of  Loulriana.    March  12,  1894.) 

Jdbisdiction  or  Appeal  —  Fouoe  Jurt — Valid- 
irr  OF  Obdikasob  —  Obstbcotion  ov  Hiohwat 
—Injunction. 

On  the  Motion  to  Dismiss. 

The  afiSdavit  of  plaintifF  in  support  of  his 
petition  for  an  injunction  places  the  damages  at 
iasne  in  the  suit  at  over  $2,000.  The  charge 
that  they  are  fictitious  and  inflated,  to  give  this 
court  jurisdiction,  Is  not  sustained  by  the  facts. 
Motion  to  dismiss  fails. 

On  the  Merits. 

1.  The  police  jury  passed  an  ordinance 
changing  the  direction  of  a  public  road.  To 
annul  this  ordinance  at  the  instance  of  an  in- 
divldnal,  an  interest  must  \»  established. 

2.  A  strip  of  land  between  the  public  road 
and  the  landing,  to  which  plaintiff  nanled  his 
freight  for  shipment,  is  the  private  property  of 
the  defendant.  Before  obtaming  the  right  of 
passing  over  this  strip  of  land,  plaintiff  Is  with- 
out interest,  and  cannot  sustain  an  action  to 
compel  the  defendant,  acting  under  an  ordinance 
of  nie  police  jury,  to  remove  an  obstruction 
pla<^  on  the  road,  which  prevents  plalntifE  from 
hauling  his  freight  over  defendant's  land  to  the 
landing  on  the  nver. 

3.  The  injunction  issued  did  not  restrain. 
It  was  suspended  pendente  lite.  The  damages 
claimed  are  therefore  not  allowed. 

(Syllabus  by  the  0>urt.) 

Appeal  from  district  court,  parish  of 
Grant;   Gieorge  Wear,  Judge. 

Action  by  James  A.  Hyde  against  Charles 
H.  Teal.  Judgment  for  defendant  Plain- 
tiff appeals.    Modified. 

Robert  P.  Hunter,  for  appellant  W.  0. 
Roberts  and  Henry  Bernstein,  for  appellee. 

BRBAUX,  J.  There  Is  a  landing  place  on 
the  Red  river,  about  a  mile  above  the  town 
of  Colfax,  known  as  "Buckeye  Landing." 
The  old  road  from  that  town  to  that  landing, 
about  the  distance  Just  stated,  runs  along 

>  Rehearing  refused  April  23, 1894. 


the  bank  of  the  river.  At  Bu(&ey«  landing 
this  road  leaves  the  bank  of  the  river,  turns 
at  right  angles,  and  runs  through  a.  lane  s 
short  distance,  thence  parallel  to  and  along 
the  bank  of  Boggy  bayou.  Plaintiff  Is  a 
merchant,  and  Buckeyie  landing  is  the  near- 
est landing  to  his  store.  Since  1887  he  re- 
ceives and  ships  his  fright  at  this  landing 
by  the  boats  navigating  Red  river.  Two  or 
ttiree  others,  dealers  in  lumber,  shipped  lum* 
ber  from  this  point  The  plaintiff  sought  to 
enjoin  the  defendant  who  is  a  merchant  to 
prevent  Mm  from  fencing  this  road,  and  to 
compel  him  to  remove  his  fence.  He  says 
that  the  defendant,  moved  by  business  ri- 
valry and  jealousy,  recently  built  a  fence 
across  the  public  road  leading  from  his  store 
to  the  landing  on  the  river,  thereby  stopping 
him  and  the  public  from  all  use  of  the  road 
to  the  landing  and  the  landing  itself.  The 
damages  alleged,  consisting  of  injury  to  busi- 
ness, actual  loss,  and  other  items,  aggregat- 
ing $3,750.  In  his  petition  for  an  injunc- 
tion be  prays  that  the  defendant  be  re- 
strained from  Int^f^Ing  with  bis  access  to 
the  landing,  and  that  he  be  ordered  to  re- 
move the  fence,  and  that  the  sheriff  enforce 
compliance  with  the  order.  The  papers  were 
served  on  the  defendant  The  sheriff  was 
notified  by  the  district  judge  not  to  enforce 
the  writ  of  injunction.  Xhe  defendant  in 
his  answer  denies  that  be  acted  arbitra:ily, 
as  charged,  and  that  he  was  actuated  by  a 
desire  to  thwart  and  annoy  plaintiff  in  his 
business.  In  a  motion  to  dissolve,  which 
was  referred  to  be  tried  with  the  merits,  he 
sets  up  that  Injunction  will  not  issue  to  re- 
strain an  accomplished  act  that  he  cannot 
by  an  injunction  be  ousted  of  possession, 
and  that  plaintiff  Is  without  capacity  to 
champion  a  cause  alleged  by  him  to  be  puli- 
lic.  The  judgment  appealed  from  rejects 
plaintifTs  demands,  dissolves  the  injunction, 
and  sets  aside  the  order  to  remove  the  fence, 
—the  order  previously  suspended  by  the 
Judge,— and  decrees  that  defendant's  recon- 
ventlonal  demand  be  sustained  to  the  amount 
of  $150  damages  as  attorney's  fees.  From 
this  judgment  the  plaintiff  appeals. 

On  the  trial  it  was  shown  that  the  police 
jury  passed  an  ordinance  to  authoriee  the  de- 
fendant to  move  the  road  back  some  dis- 
tance. The  change  In  the  road,  the  defend- 
ant contends,  was  made  necessary  by  the 
caving  banks  extending  Into  and  carrying 
away  a  portion  of  the  road.  He  also  con- 
tends that  the  river  at  Its  most  extreme 
flood  has  never  reached  Buckeye  landing, 
and  that  it  is  therefore  not  on  the  bank  of 
the  Red  river.  The  record  shows  that  there 
is  a  strip  of  land  betwe^i  the  public  road 
and  the  Buckeye  landhig,  of  some  35  cm:  40 
yards,  L.  e.  between  the  rood  and  the  land- 
ing at  the  point  the  road  leaves  the  direction 
parallel  to  the  river,  and  turns  at  right 
angles,  and  runs  towards  plaintiff's  place.  It 
Is  admitted  tliat  the  defendant  is  the  owner 
of  the  land  all  the  way  from  where  the  new 
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road  referred  to  In  the  pleadings  commences 
to  the  town  of  C!olfax,  and  tliat  his  lands 
extend  from  the  new  road  to  the  riyer,  as 
shown  by  a  map  annexed  to  the  record. 
The  defendant  and  appellee  moves  to  dis- 
miss the  appeal,  on  the  ground  that  the 
court  is  without  Jurisdiction  ratlone  mate- 
rlae,  and  urges  that  the  damages  claimed 
ore  fictitious  and  Inflated. 

On  Motion  to  Dismiss  for  Want  of  Jurisdic- 
tion Ratlone  Materlae. 
The  allegations  for  the  Injunction  are  sup- 
ported by  the  required  affidavit  Plaintitt 
represents  In  bis  petition  that  the  fences  of 
which  he  complains  effectively  ol)Stract  all 
transportation  to  or  from  the  landing  at 
which  he  received  freight,  or  from  which  be 
shipped  produce  to  the  marliet.  That  these 
obstructions  seriously  interfered  with  bis 
business,  and  placed  bim  to  considerable  dis- 
advantage as  compared  to  those  who  are 
more  favored  In  this  respect  Other  causes 
of  his  are  alleged  and  supported  by  his  affi- 
davit Judged  by  reference  to  the  premises 
stated  and  pleaded  by  the  plaintiff,  the 
amount  of  damages  do  not  appear  to  have 
been  fixed  with  the  view  only  of  giving  this 
coort  Jurisdiction.  There  are  items  of  dam- 
ages claimed  which  cannot  be  added  in  com- 
puting the  appealable  amount  Sufficient  of 
the  damages  laid,  however,  remain  to  save 
the  demand  from  being  considered  entirely 
unfounded.  The  amount  thus  remaining,  in 
so  far  only  as  relates  to  Jurisdiction,  Is  with- 
in the  jurisdiction  of  the  court  The  prem- 
ises upon  which  the  plaintiff  relies  may  be 
error,  but  arguing  In  support  of  the  griev- 
ances he  alleges,  and  assuming,  for  the  pur- 
Itose  of  testing  a  question  of  Jurisdiction, 
that  the  law  he  invokes  bears  him  out  the 
court  has  Jurisdiction  of  the  case.  In  rela- 
ence  to  the  damages,  the  defendant  claims 
$1,900.  This  does  not  give  this  court  Juris- 
diction. It  cannot  be  calculated  In  deter- 
mining the  question  of  Jurisdiction.  But 
these  damages,  as  claimed.  In  a  measure 
corroborate  plaintiff's  Jurisdictional  allega- 
tlons.  Arising  from  the  same  differences  be- 
tween the  parties,  the  amount  claimed  by  the 
defendant  makes  it  not  unreasonable  that 
plaintiff  should  daim  Jurisdiction  on  the 
ground  that  his  damages  exceed  $2,000. 

On  the  Merits. 

The  gravamen  of  plaintiff's  petition  Is  the 
right  of  shipping  freight  and  of  receiying 
freight  at  Buckeye  landing,  and  of  passing 
over  the  public  road  leading  to  that  place. 
The  grounds  set  forth  all  converge  to  the 
maintenance  of  that  alleged  right  Bach 
Item  of  the  damages  <dalmed  is  laid  as  aris- 
ing from  the  obstructions  across  the  public 
toad  which  iN^vent  access  to  the  landing. 
The  action  of  the  police  Jury  is  assailed  in 
■o  far  as  that  body  may  have  sanctioned  the 
closing  of  the  road.  If  tbwe  were  no  land- 
ing at  the  place  on  the  river  ref  »red  to  In 
V.15so.no.l0— 27 


tkfr  petition,  the  damages  would  be  groimd- 
less,  for  they  all  point  to  the  alleged  Injury 
suffered  by  plaintiff  In  his  business,  not  be- 
cause of  the  closing  of  the  public  road  per 
se,  but  on  account  of  the  impediment  to  his 
shipments.  He  shows  no  other  Interest  in 
the  public  road.  Plaintiff  does  not  sustain 
the  right  he  claims,— that  which  moved  him 
to  bring  the  suit  It  therefore,  cannot  be 
a  matter  of  any  concern  to  him  that  the  po- 
lice Jury  authorized  a  change  in  the  road 
over  defendant's  lands.  Should  the  fence 
be  pulled  down,  the  short  distance  In  the  pub- 
lic road  leading  to  the  river  in  the  direction 
of  Buckeye  landing  would  not  be  of  any 
service  to  any  one,  for  the  strip  of  land  be- 
tween the  road  and  the  landing  is  an  ol>sta- 
cle,  In  this  case,  entirely  in  the  control  of 
the  owner,  the  defendant  If  the  road  ran 
to  the  landing,  there  would  then  arise  an  In- 
terest that  would  enable  plaintiff  to  sustain 
his  action.  In  Railroad  Co.  v.  McOloskey, 
85  La.  Ann.  785,  to  which  our  attention  Is  di- 
rected by  plalntiCTs  counsel,  "the  defendants 
had  a  rig/U  of  way  to  and  from  the  pavil- 
ion and  that  for  tlieir  purposes  they  need 
and  are  entiUed  to  the  use  of  a  wagon." 
(Italics  are  ours.)  The  court  in  that  case 
sustained  the  dalm  to  a  right  of  way  to  the 
pavilion.  In  anotb»  case,  under  the  same 
headnote  as  that  under  which  the  case  in  35 
La.  Ann.  Is  cited,  we  are  referred  to  the 
case  of  BarUn  v.  Police  Jury,  15  La.  Ann. 
544,  in  which  it  was  held  that  "when  the 
action  of  the  police  Jury  made  the  road  a 
public  highway,  it  became  subject  to  the  use, 
not  only  of  all  the  citizens  of  the  parish  of 
Avoyelles,  but  of  the  whole  state."  This 
was  a  controversy  between  the  police  Jury 
and  a  private  individual,  who  sought  to  ob- 
tain compensation  for  private  road,  subse- 
quently established  as  a  public  road.  The 
right  of  the  public  to  use  the  road  was  ab- 
solute. In  the  case  at  bar  the  plaintiff  seelcs 
to  have  a  road  reopened,  only  that  he  may 
be  enabled  to  transport  his  freight  to  a  land- 
ing on  the  river  which  he  cannot  reach  if 
his  prayer  be  granted.  In  Torres  v.  Fal- 
goust  '^  La.  Ann.  560,  another  case  cited 
by  plaintiff,  the  road  was  a  public  road,  and 
necessary  to  the  plaintUfs,  as  part  of  the 
public.  In  the  carrying  on  their  agricultural 
operations,  and  the  transportation  of  th^ 
crops  to  market  There  was  no  question  of 
passing  over  land  not  dedicated  to  public 
use.  We  have  read  all  the  decisions  cited. 
They  do  not  support  the  proposition  that 
roads  can  be  ordered  reopened  so  that  a  par- 
ticular person  may  haul  his  freight  over  pri- 
vate property  to  a  landing.  A  road  may  be 
established  ova*  private  property.  Though 
It  is  of  littie  value,  that  value  must  be  com- 
pensated,  and  the  right  secured,  in  confoim- 
ity  with  the  provisions  of  the  statates  ai)on 
the  subject  The  owner  without  a  road,  to 
whom  his  neighbor  obstinately  refuses  a  paa- 
sage  over  a  atrip  of  land,  ought  not  to  lose 
through  the  caprice  or  hostility  of  an  uarea- 
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son&ble  neighbor.  Bat,  to  prevent  tbe  abuse 
of  a  principle  so  ddlcate  In  the  laws  of  prop- 
erty, rules  are  laid  down  which  sbonld  be 
literally  followed  In  order  not  to  disturb  the 
Btabllity  In  the  right  to  property.  The  law 
gives  him  a  remedy.  The  rules  have  not 
been  compiled  with  by  plaintiff,  and  no  at- 
tempt bas  been  made  by  him,  under  the  law, 
to  obtain  the  right  of  passage  over  the  pri- 
vate property  of  the  defendant  Article  497 
of  tbe  Revised  Civil  C!ode  declares  "that  no 
one  can  be  deprived  of  bis  property,  unless 
for  some  purpose  of  public  ntUlty,  and  in 
consideration  of  an  eQultable  and  previous 
Indemnity  and  in  a  manner  previously  pre- 
scribed by  law."  Granted  that  the  banks  of 
a  navigable  stream  are  public  property,  and 
that  any  one  may  freely  land  their  boats,  tie 
to  trees,  and  deposit  their  goods  on  naviga- 
ble streams,  that  there  Is  a  servitude  of  way 
In  favor  of  the  public  along  the  banks  of 
navigable  stieams,  for  levees  and  public 
roads,  and  that  no  one  may  obstruct  a  public 
road  by  building  a  fence  across  It  without 
autb<»lty,  it  does  not  follow  that  a  plalntiS 
can  have  annnlled  the  proceedings  of  a  police 
jury  changing  the  direction  of  a  road  in  ae- 
der  that  he  may  retain  the  privilege  of  reach- 
ing a  landing  place  on  a  public  stream  over 
the  lands  of  private  individuals.  These  land- 
ings may  be  reached  over  public  roads  run- 
ning to  them,  but  not  by  passing  over  the 
land  of  private  owners.  The  road  known  as 
tbe  "Old  Road,"  that  which  was  closed  un- 
der an  ordinance  of  the  police  jury,  did  not 
extend  to  Buckeye  landing,  and  therefore 
did  not  give  to  the  plaintiff  the  right  for 
which  he  contends. 

In  Dennistoun  v.  Walton,  8  Rob.  (La.)  214, 
the  court  says:  "The  lot  leased  extends 
from  the  public  road  to  the  water's  edge. 
Whatever  space  there  is  between  the  levee 
and  the  road  Is  private  property,  and  tbe 
owner  is  entitled  to  the  exclusive  use  of  it. 
With  respect  to  the  part  which  extends  from 
the  levee  to  the  river,  the  owner  may  uae 
It  provided  be  does  not  prev^it  the  use  of 
It  by  others,  as  regulated  by  the  article  of 
the  Code  referred  to,  and  In  conformity  to 
the  police  regulations."  This  principle  Is 
reiterated  In  Railroad  Co.  v.  Winthrop,  6  La. 
Ann.  86.  The  record  discloses  that  the 
banks  of  the  river  at  this  point  are  above  the 
ordinary  state  of  high  water,  vid  that  the 
landing  above  the  bank  does  not  extend  to 
the  old  road.  The  space  between  the  road 
and  landing  Is  private  property,  and  not  sub- 
ject to  the  right  claimed.  This  Intervening 
land  is  not  part  of  the  banks  nor  a  part  of 
the  road.  Without  a  servitude  of  way  over 
this  strip,  plaintiff  has  no  cause  of  action. 
Tho-e  are  no  approaches  to  the  landing  sub- 
ject to  a  right  of  way. 

The  Injunction. 

The  demand  of  plaintiff  has  been  consid- 
ered by  us  without  reference  to  the  injunc- 
tion,  to  which  It  was  an  incident    It  was 


possible  to  dismiss  the  Injonetlon,  or  snspend 
ita  effect,  without  touching  the  main  demand. 
The  injunction  contains  two  demands,— the 
principal  one,  and  the  conservatory  demand. 
The  latter  may  be  dismissed  without  neces- 
sarily carrying  with  it  tbe  dismissal  of  the 
former.  Knox  v.  Coroner,  13  La.  Ann.  88. 
In  the  case  at  bar  there  was  not  a  dismissal, 
but  an  absolute  suspension  of  the  order  after 
it  had  been  issued.  The  Injonetlon  did  not 
affect  anything.  It  was  null  in  its  effect,— 
an  Injunction  that  did  not  restrain.  In  Beer 
V.  Dirmeyer,  28  La.  Ann.  136,  the  court  grant- 
ed a  rule  nisi,  and,  after  hearing  depositions 
on  each  side,  refused  to  grant  the  injunction 
sued  for.  No  rule  nisi  was  issued  In  the 
case  under  consideration,  but.  Immediately 
after  having  granted  the  wder  of  injunction, 
an  order  was  Issued  to  prevent  its  enforce- 
ment; In  effect,  operating  as  If  It  had  been 
refused  in  the  first  instance  on  a  rule  nisL 
The  controlling  reason  In  the  cited  case  ap- 
plies in  the  present  case.  The  principal  de- 
mand remained  and  was  decided.  The  court 
refused  to  grant  a  suspensive  appeal  to  the 
plaintiff,  and  thereby  enable  him,  In  so  tar 
as  related  to  tbe  Injunction,  to  make  it  ef- 
fective pendente  lite.  It  remained  suspend- 
ed as  originally  ordered.  The  defendant  has 
no  right  to  the  damages  allowed  to  the  de- 
fendant in  reconvention,  and  in  that  respect 
the  judgment  must  be  amended.  It  is  there- 
fore ordered,  adjudged,  and  decreed  that  the 
judgment  herein  be  amended  by  rejecting 
the  reconventlonal  demand  for  $160,  and  by 
striking  out  that  amount  allowed  to  the  de- 
fendant In  the  judgment  appealed  from,  and 
that,  as  amended,  it  be  affirmed,  and  that 
the  defendant  and  appellee  pay  the  costs  of 
appeal. 


STATE  V.  WEST. 


(«  La.  Ann.  ION) 
(No.  11,638.) 


(Supreme  Court  of  Looisiana.    May  7,  1884.) 

QUAIilFIOATION    OF  JcniOKS — ^DlSORDBRLT  HODBS— 

Pkoof  OF  Common  Rbpotatiom— Inbtruotioss. 

1.  Re-examlnation  of  Joior  on  His  Voir 
Dire,  not  Frevionsly  Declared  Competent  A 
jnror,  having  been  examined  on  his  voir  dire, 
was  accepted  by  the  state  and  by  the  defend- 
ant The  jnror,  not  yet  sworn,  informed  the 
conrt  of  his  dlsqnalification.  In  regard  to  which 
he  had  not  been  questioned.  He  was  re- 
examined only  as  to  the  disqualification  dis- 
dosed.  It  was  proved,  and  the  juror  waa  or- 
dered to  stand  aside.  It  does  not  i^ipear  that 
the  trial  court  exceeded  the  bounds  of  the  dia- 
cretion  with  which  it  is  invested,  in  having  or- 
dered this  juror  to  stand  aside.  Moreover,  it  is 
not  shown  that  the  defendant  exhaasted  her 
peremptory  challenges.  Tliere  was  therefore  no 
prejadicial  error  committed,  subject  to  review. 

2.  Fixed  Opinion  of  a  Jaror.  A  juror,  hav- 
ing testified  on  his  own  voir  dire  that  he  had 
reached  a  conclusion  as  to  the  goilt  or  inno- 
cence of  the  accused,  unalterable  by  any  testi- 
mony, was  exduded  from  the  jury.  He  had 
been  examined  by  the  district  attorney.  Conn- 
sel  for  the  defendant  asked  to  question  tbe 
juror,  which  was  refused.  It  is  not  shown  that 
the  juror  had  noti  been  sufficiently  examined  to 
establish  his  prejudgment,  nor  uut,  in  codb» 
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Qoence,  d^endant'a  peramptor;^  chaUenges  were 
exhausted. 

3.  To  establish  the  bawdy  character  of  the 
faoaae,  and  its  bad  reputation,  the  eridence  of 
the  persona  freqnenting  it  was  admissible. 

4.  Proof  of  Reputation,  with  Other  Farts 
and  Circnmstances.  The  bawdy  character  of 
the  house  may  be  shown  by  its  general  reputa- 
tion, and  the  bad  reputation  of  the  persons  fre- 
quenting the  house,  with  other  evidence  leading 
to  that  conclusion. 

On  Rehearing. 

The  Charge  of  the  Court  to  the  Jury. 
The  trial  judge,  in  his  statement  in  the  bill,  says 
that  he  had  instructed  the  jury  on  the  subject  in 
regard  to  which  special  Inatructiona  were  asked 
by  the  defendant  Th«re  is  no  record  of  the  in- 
struction given.  The  charge  is  presumed  to 
have  been  correct,  in  the  absence  of  any  ex- 
ception, or  of  a  request  to  instruct  the  jury 
in  writing.  Moreover,  common  reputation  as 
to  the  d^racter  of  the  defendant,  and  of  the 
house  which  ^e  kept,  was  admissible.  It  was 
left  to  the  jury  to  determine  as  to  the  weight 
of  this  and  other  evidence. 
(Syllabus  by  the  Court.) 

Appeal  firom  district  court,  parish  of  La- 
foorctae;   L.  P.  CaBloTOt,  Jndge. 

Cora  West  was  convicted  of  keeping  a  dis- 
orderly bouse,  and  appeals.     Affirmed. 

Clay  Knobloch  &  Son,  for  appellant.  M. 
X  Cunningham,  Atty.  Gen.,  and  B.  F.  Win- 
chester, Dist  Atty.,  for  appellee. 

BREATTX,  J.  The  defoidant  was  convict- 
ed of  keeping  a  disorderly  brothel,  and  was 
sentenced  to  one  month's  parish  prison,  and 
to  pay  a  fine  of  $301;  in  default  of  paying 
the  fine,  to  two  months  additional  In  the 
parish  jalL  From  this  sentence  she  appeals. 
She  relies  for  reversal  of  the  verdict  and 
sentence  on  a  number  of  bills  of  exceptions 
reserved  to  the  ruling  of  the  trial  Judge. 

Examination  on  Voir  Dire  of  Juror  Tendered. 

The  court's  recitals  In  bill  of  exceptions 
No.  1,  to  the  exclusion  of  the  juror,  are  that 
the  Juror  had  been  accepted  by  the  state 
without  having  been  Interrogated  as  to  any 
opinion  about  the  case.  He  had  been  ac- 
cepted by  the  defendant,  but  had  not  yet 
been  sworn.  The  unsworn  Juror  at  that 
time  informed  the  court  that  be  had  not  been 
asked  if  he  had  formed  an  opinion.  The 
district  attorney  applied  for  permission  to 
reopen  the  examination,  to  which  counsel  for 
the  defendant  objected,  on  the  ground  that 
it  was  too  late,  and  urged  that  the  juror 
should  be  sworn.  The  bill  of  exception  does 
not  show  that  the  Juror  accepted  by  the 
state  and  the  defendant  had  berai  pro- 
nounced competent  by  ttie  court,  and  that 
he  had  been  directed  to  take  the  oath.  It  is 
the  general  rule  to  urge  all  objections  to  a 
juror  before  he  has  been  sworn.  State  v. 
Diskin,  34  La.  Ann.  920.  The  re-examlna- 
tion  should  not  be  evened,  as  a  general  thing, 
after  the  Juror  has  been  pronounced  compe- 
tent, and  had  been  called  to  the  book  to  be 
sworn.  But  If,  prior  to  pronouncing  him 
competent,  the  court  has  good  reason  not  to 


be  satisfied  with  his  competency,  questions 
may  be  propounded  by  the  court  without 
thereby  committing  an  error.  The  court's 
attention  having  been  called  to  an  over- 
sight, it  directed  the  district  attorney  to  ez- 
anilne  the  Juror  upon  the  point  overlooked, 
and  none  other.  This  court  must  presiune 
that  the  trial  Judge  properly  exercised  the 
discretion  with  wjilch  he  Is  intrusted.  Belt 
V.  People,  97  HI.  466;  Hendrlck's  Case^  5 
Leigh,  708;  Whart  Or.  Law  (7th  Ed.)  par. 
3130. 

No  Prejudicial  Error  Proved. 

The  second,  third,  and  fourth  bills  of  ex- 
ceptions were  taken  to  the  court's  rulings, 
and  refusal  to  permit  cotmsel  for  the  accused 
to  propound  questions  to  a  Juror  on  his  \cAe 
dire.  The  following  is,  In  substance,  the 
statement  of  the  court,  copied  in  the  bills  of 
exceptions:  That  the  Juror  answered,  on  bis 
voh-  dire,  that  he  had  formed  a  fixed  and  un- 
alterable opinion,  which  could  not  be 
changed  by  any  evidence.  He  was  chal- 
lenged by  the  district  attorney  for  cause. 
The  court  sustained  the  challenge,  and  or- 
dered the  Juror  to  stand  aside.  The  request 
of  the  counsel  for  defendant  was  refused,  the 
court  states,  for  the  reason  that  the  Juror, 
on  account  of  the  bias  shown  by  him,  was 
Incompetent  Counsel  for  the  state  and 
counsel  for  the  accused  should  have  reasona- 
ble opportunity  to  ask  the  Juror  such  ques- 
tions as  may  test  his  competency.  We  would 
feel  compelled  to  remand  the  case,  if  the  er- 
ror appeared  prejudicial  to  the  accused.  The 
records  do  not  disclose  that  the  accused  had 
exhausted  her  peremptory  challenges.  She 
therefore  was  not,  because  of  the  ruling  ex- 
cluding the  JurcHT,  compelled  to  accept  an 
objectionable  Juror.  She  had  In  her  con- 
trol the  remedy  the  peremptory  challenge 
secures.  3  Whart  Gr.  Law  (7tb  Ed.)  par. 
3152.  Moreover,  snch  error^that  is,  an  error 
In  a  ruling  rejecting  a  Juror— is  not,  as  a 
general  thing,  as  prejudicial  as  an  error  com- 
mitted in  a  ruling  selecting  a  Juror.  The 
principle  Is  laid  down  always,  subject  to  the 
limitation  that  prejudicial  error  In  an  ap- 
pealable case  is  not  always  subject  to  re- 
view. "Where  a  catise  has  been  tried  by  an 
Impartial  Jury,  although  the  Judge,  on  the 
application  of  one  of  the  parties,  and  against 
the  consent  of  the  other,  may  have  rejected 
a  Juror  for  cause  of  questionable  sufficiency, 
such  objection  does  not  afford  a  groimd  of 
complaint.  If  justice  has  lieen  done  In  the 
premises."     Thomp.  &  M.  Jur.  !  271. 

An  Irresponsive  Answ^. 

The  sixth  bin  of  exception  was  taken  to 
the  court's  ruling  permitting  the  prosecution 
to  ask  witness  the  question:  "From  the  gen* 
eral  surroundings  and  things  seen  and  heard, 
what  kind  of  a  house  did  he  think  it  was?" 
The  question  did  not  ^clt  the  answer  sought 
The  witness  replied  negatively.  "He  did 
not  know   whether  it  (the  house]   was  a 
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brotbd  or  not,"  Is  tiie  answer  stated  in  the 
bOl  of  ezcepttons.  Tbe  purpose  of  the  pros- 
ecuting officer  in  propounding  the  question 
was  defeated  by  witness'  answer,  and  there 
Is,  in  consequence,  no  Issne  tor  decision.  The 
objection  is  unsupported  by  the  fact,  and 
therefore  unfounded. 

The  Court's  Discretion  Properly  Bzerclsed. 

A  bill  of  exception  was  taken  to  the  ruling 
of  the  court  permitting  the  prosecuting  offi- 
cer to  ask  the  sheriff,  who  was  testifying 
as  a  witness,  to  give  the  names  of  persons 
who  liad  spoken  to  him  on  the  subject  at 
issue.  It  was  legitimate  and  proper  to 
se^  information  appertaining  to  the  issues 
of  the  case,  and  obtain  the  names  of  those 
who  had  spoken  to  the  witness  about  the 
house  kept— it  was  charged— by  the  defend- 
ant as  a  brothel. 

Irrelevant  Question. 

The  eighth  bill  of  exception  shows  the  fol- 
lowing: That  the  witness  is  a  lawyer.  He 
testifies  that  the  accused  kept  a  bawdy 
house;  He  was  asked  to  name  the  persons 
who  had  spoken  to  him  on  the  subject,  to 
which  he  replied  that  he  had  spoken  about 
it  to  the  judge,  and  other  officers  of  the 
court  The  defendant,  availing  herself  of 
the  statement,  sought  to  obtain  from  the  wit- 
ness an  expression  of  opinion  r^arding  the 
effect  of  his  own  utterances  in  contributing 
to  the  bad  reputation  charged  upon  her.  The 
witness  declined  to  answer,  on  the  groimd 
of  the  unfairness  of  the  question  propound- 
ed. The  trial  Judge  states:  "Before  objec- 
tion to  answer  by  the  witness,  the  district  at- 
torney suggested  that  the  question  was  ob- 
jectionable, but,  as  the  witness  was  a  law- 
yer, he  left  it  to  him  to  answer  or  not 
Wh»eupon,  the  witness  appealed  to  the 
court  and  announced  he  would  not  answer 
the  qoestion  unless  compelled  to  do  so  by 
the  court  The  court  considering  the  mat- 
te: sought  to  be  elicited  by  the  question  to 
be  utterly  Irrelevant  ruled  that  the  witness 
was  not  bound  to  answer."  In  declining  to 
answer,  the  witness  did  not  add  to  or  de- 
tract from  the  effect  of  his  testimony.  Any 
answer  responsive  to  the  question  would 
have  been  irrelerant  "We  must"  says  Mr. 
Wharton  In  his  book  on  Criminal  Evidence 
(page  472),  "again  notice  the  Important  dls- 
tlncttcoi  between  questions  in  chief,  whose 
object  Is  to  bring  out  facts  ImpMiant  to  the 
maintenance  of  public  justice,  and  questions 
in  cross-examination,  whose  object  is  merely 
to  harass  a  witness." 

No  Apparent  Injustice. 

Gounsd  for  the  defendant  also  complains 
of  the  refusal  of  the  trial  Judge  to  grant  him 
time  to  write  the  question  propounded  to  the 
witness,  so  that  there  would  be  no  dispute 
about  ^e  nature  of  the  question.  Hie  de- 
fendant's rlglits  were  not  prejudiced  by  the 
refoHiL    Had  the  Judge  a  quo  agreed  with 


defendant's  counsel  in  the  statement  that 
the  district  attorney  remained  silent  until 
after  the  witness  refused  to  aaaw&e  and  the 
court  had  ruled  In  the  witness'  favor,  the  re- 
sult would  have  been  the  same.  A  witness 
may,  of  his  own  motion,  without  the  assist- 
ance of  the  district  attorney,  provoke  a  rul- 
ing of  the  court  protecting  him  from  answer- 
ing a  question  not  material  to  the  Issues  in- 
volved, and  relating  to  the  effect  of  his  own 
uttounces  in  establishing  defoidant's  repu- 
tation. 

Bad  Reputation,  with  Other  Evidence,  Ad- 
missible to  Establish  the  Charge. 

Bills  of  exceptions  were  taken  to  the 
court's  ruling  in  admitting  testimony  to  es- 
tablish the  bad  reputation  of  the  house  of 
the  defendant  It  is  not  shown  by  the  bill 
of  exceptions  that  the  testimony  of  bad  repu- 
tation was  the  only  evldfflice  received,  and 
that  there  was  no  other  testimony  admitted 
to  establish  the  111  fame.  Reputation,  accom- 
panied with  other  evidmce  showing  that  the 
house  has  actually  been  resorted  to  for  the 
purpose  of  prostitution,  is  admissible,  as 
tending  to  establish  the  offense.  State  T. 
Mack,  41  La.  Ann.  1081,  6  South.  808;  Drake 
V.  State  (Neb.)  IT  N.  W.  U7;  Wood,  Nuls. 
p.  40. 

The  Requested  Instruction  Propo-Iy  Refused. 

The  defendant  requested  the  trial  Judge  to 
charge  that  "direct  evidence  is  stronger,  and 
overturns  evidence  as  to  general  reputation." 
This  is  preceded  by  the  statement  of  de- 
fendant's counsel.  In  the  bUl  of  exceptions, 
that  the  state  examined  five  witnesses,  three 
of  whom  testified  as  to  the  g^ieral  reputa- 
tion of  the  house,  and  two  of  whom  testified 
as  to  particular  facts  from  personal  knowl- 
edge that  the  house  was  a  beer  saloon.  This 
statement  did  not  receive  the  approval  of 
the  court  a  qua,  whose  recitals  In  the  bill  of 
exceptions  are  that  the  evidence  of  the  two 
witnesses  on  the  point  was  more  In  the  light 
of  negative  than  affirmative  testimony,  and 
that  he  had  fully  charged  the  Jury  on  the 
subject-matter,  and  again  told  the  Jury  they 
were  the  Judges  of  the  credibility  of  wit- 
nessea  Credibility  is  determined  by  the 
Jury  mnier  such  instructions  as  may  be  given 
by  the  court  The  defendant  was  without 
right  to  instructions  to  the  Jury  that  would 
have  acc^ituated  the  difference  t>etween-the 
testimony  of  two  of  the  witnesses  who  swore 
to  certain  facts,  thereby  discriminating  from 
the  testimony  of  five  other  witnesses,  who 
testifled  as  to  the  ill  fame  of  the  house  in  the 
community.  Moreover,  It  was  not  the  duty 
of  the  court  to  Instruct  the  Jury  that  evi- 
dence of  general  reputation  was  subordinate 
to,  and  of  no  Importance  as  compared  with, 
direct  evidence.  The  bill  of  exceptions  does 
not  establish  that  these  witnesses  were  the 
only  witnesses  who  testifled,  and  that  upon 
their  testimony,  exclusively,  the  case  was 
decided.    Principles  should  be  laid  down  te 
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sulde  tbe  jury  In  wdg^hlng  testimony,  bnt  It 
is  not  incumbent  apon  the  court  to  Instnict 
tbe  jnry  that  testimony  of  certain  witnesses 
to  prove  certain  facts  Is  of  more  weight  than 
the  testimony  offered  to  prove  reputaUon. 
The  court  properly  declined  to  give  tlie  in- 
structions tendered. 

This  completes  the  review  of  the  proceed- 
ings, and  we  find  no  ground  to  set  aside  the 
verdict  and  sentence.    Jndgmeot  affirmed. 

On  Bebearlng. 

(May  25,  1894.) 

The  defendant.  In  her  application  for  a  re- 
bearing,  through  her  counsel,  argues  anew 
the  different  groimds  previously  argued. 
They  have  been  considered  and  passed  upon 
in  our  decision.  We  will,  nevertneless,  re- 
view again  two  of  the  points  presented. 
They  are: 

1.  That  the  trial  court  erred  In  not  In- 
structing the  Jury  that  "direct  evidence  is 
stronger,  and  overturns  evidence  as  to  gen- 
eral reputation,"  as  requested.  The  trial 
Judge,  in  the  bill  of  exceptlous,  states  that  he 
based  his  refusal  on  the  fact  that  be  bad  al- 
ready previously  Instructed  the  Jury  on  the 
subject-matter.  Considering  the  points  pre- 
sented with  reference  to  the  Issues  as  pre- 
sented by  the  trial  judge,  we  do  not  discover 
that  he  erred  In  refusing  to  give  the  charge 
requested.  The  weight  to  be  given  to  the 
statement  of  facts  In  the  bill  of  exceptions  is 
well  defined  in  a  number  of  decisions  of  this 
court  The  trial  Judge  certifies  to  the  facts, 
and,  tmless  It  Is  shown  that  they  are  Incor- 
rectly stated,  tbey  are  considered  as  correct- 
ly narrated.  State  v.  Broussard,  39  La.  Ann. 
671,  2  South.  422. 

2.  That  particular  facts  constituting  the  of- 
fense must  be  proved,  and  "not  general  repu- 
tation," Is  the  other  instruction  requested. 
1ST.  Wood,  In  his  treatise  on  the  Law  of  Nui- 
sances, announces  the , principle  or  evidence 
on  this  point  as  follows:  "Mere  reputation  is 
not  sufficient,  for  that  is  often  wholly  unre- 
liable, and  unworthy  of  credence;  but  when 
accompanied  with  evidence  showing  the  dis- 
solute character  of  the  Inmates,  and  of  the 
persons  visiting  there,  it  Is  admissible  as 
tending  to  establish  the  offense."  Page  60, 
S  29.  In  Dillon  it  Is  stated  that  "common 
reputation  as  to  the  character  of  the  defend- 
ants, and  of  the  houses  which  they  keep.  Is 
admissible."  1  Dill.  Mun.  Corp.  (4th  Bd.)  p. 
452,  note  1.  In  considering  this  point  we  did 
not  feel  authorized,  in  the  absence  of  proof, 
to  assume  that  there  was  eyidence  only  of 
bad  reputation  offered  and  admitted.  Tbat 
portion  of  the  charge  of  the  trial  Judge  nar- 
rated In  the  bill  of  exceptions,  and  the  find- 
ing of  the  Jury,  negative  the  ground  upon 
which  defendant  based  her  application  for  a 
new  trial  on  this  point  Deficiency  of  evi- 
dence urged  by  defendant  to  make  out  the 
case  (of  this  we  have  no  proof)  offers  no 
ground  for  reversal  on  appeal.    The    case 


comes  to  us  as  made  but  on  testimony  of  rep- 
utation, accompanied,  we  must  presume,  with 
other  evidence  establishing  gnllt  The  re- 
hearing Is  refused. 


(4t  La.  Ann.  1022) 
ST.  CHAKLES  ST.  R.  CO.  v.  FAIREX.    (No. 

11306.) 
(Supreme  Court  of  Looisiana.    April  9,  1894.) 
HoLDBR  or  Judicial  Mortqagb  —  Libn  ok  Owm- 

IK's  INTEKB8T  IK  ESTATE— TbANSTBB  Or  IKTEB- 
B8T  TO  ANOTHBR— EfPEOT. 

L  A  person  against  wtaoge  property  a  Judi- 
cial mortgage  was  recorded  acquired,  aa  forced 
h«r,  an  undivided  one-third  in  a  succession.  In 
an  act  of  compromise  she  transferred  her  andi- 
vided  one-third  interest  to  the  instituted  heir, 
and  owner  of  the  remaining  two-third  interest 
The  property  being  immovable,  the  plaintiff,  a 
judgment  creditor,  instituted  the  hyiwthecary 
action  against  the  purchaser  and  third  possessor 
of  the  undivided  one-tliird.  The  recorded  judg- 
ment against  the  heir  affected  the  mortgageable 
property  thus  owned  to  the  amount  of  the 
residuum. 

2.  The  property  subject  to  the ,  mortgage, 
though  transferred  to  the  third  possessor  by 
the  heirj  is  not  free  from  all  claims  of  the  suc- 
cession if  it  be  shown  that  it  was  affected  by  a 
mortgage  at  the  time  of  the  transfer,  but  that 
the  instituted  heir  bought  it  as  not  being  sub- 
ject to  any  judicial  mortgage. 

8.  It  is  claimed  that  the  hdr,  and  debtor 
to  the  plaintiff,  was  indebted  in  a  large  amount 
to  her  late  daughter,  from  whom  she  inherited. 
The  compromise  was  made  with  the  third  po»- 
sessor  and  only  coheir  upon  the  basis  of  the 
alleged  indebtedness  of  the  mother  and  forced 
heir,  who  is  plaintiff's  debtor.  The  judicial 
mortgage  creditor  is  not  benefited  by  the  com- 
promise made  between  the  forced  heir  and  the 
instituted  heir,  nor  should  its  interest  aa  Ju- 
dicial mortgage  creditor  be  prejudiced  thereby. 

4.  To  establish  the  right  of  the  judicial 
mortgage  creditor,  the  amounts  for  which  the 
Indebted  heir  and  Judicial  mortgage  debtor  is 
accountable  should  be  deducted  from  the  gross 
active  assets. 

6.  The  residuum  accruing  to  the  h^  in  the 
immovable  property  will  be  affected  by  tlie 
Judicial  mortgage. 

6.  Plaintiff  can  have  no  better  right  in  the 
property  than  his  debtor,  unless  he  can  show 
some  naud  or  collusion  by  which  his  rights 
have  been  impaired. 

7.  Quoad  the  compromise  and  the  transfe"* 
of  the  property,  the  original  judgment  claim,  if 
valid,  remained  on  the  property,  and,  during  the 
time,  prescription  did  not  affect  the  judgment. 

8.  The  consideration  that  entered  into  the 
contract  of  compromise  must  be  proved  and 
the  rEoiduum  establishod  by  proceedings  re- 
quired. 

9.  To  that  end  the  Judgment  appealed  from 
is  annulled,  and  the  case  Is  remanded,  to  be 
tried  in  accordance  with  the  views  expressed. 

(Syllabus  by  the  Court) 

Appeal  from  civil  district  court,  parish  of 
Orleans;  Frederick  D.  King,  Judge. 

Action  by  the  St  Charles  Street-Ralbroad 
Company  against  O.  A.  FaUrex.  Judgment 
for  plaintiff,  and  defendant  appeals.  Re- 
versed. 

Albert  Voorhles,  for  appellant  Marry  H. 
Hall,  for  appellee. 

BRBAUX,  J.  Plaintiff  Instituted  this  hy- 
potbecaiy  action  to  enforce  the  payment  of 
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a  Judicial  mortsage  be  dalms  on  one  undi- 
vided third  of  certain  iHX»pa^  In  the  posses- 
sion of  the  defendant  Plalntifra  jadgments, 
amounting  to  ^000,  were  obtained  in  1883, 
and  duly  recorded  In  May  of  that  year.  In 
1881,  Mrs.  J.  B.  Schiller,  against  whom  these 
Judgments  were  obtained,  made  a  partition 
and  partial  settlement  with  her  children,  to 
whom  she  was  Indebted  as  tutrix.  The 
acta  of  partition  shows  the  acquisition  of  the 
property  on  which  plainttfC  dalms  a  Judicial 
mortgage  by  Mary  B.  ScblUer,  wife  of  O.  A. 
Pairex.  In  1881,  after  the  partition  and  par- 
tial settlement,  Mrs.  O.  A.  Falrex  brought 
suit  against  her  mother  for  an  account,  and, 
in  default  of  an  account,  for  $30,000  and  In- 
terest Judgment  was  pronounced  in  her 
favor  for  that  amount,  being,  the  Judgment 
recites,  the  proportion  of  rents  and  revenues 
of  the  community  property  held  in  common 
by  defendant  with  her  husband,  John  B. 
Schiller,  and  due  to  the  plaintiff.  In  August, 
1884,  Mrs.  Mary  E.  Schiller  bequeathed  the 
undivided  two-thirds  of  her  property  to  O.  A. 
Fairex,— the  disposable  portion;  and  her 
mother,  Mrs.  J.  B.  Schiller,  Inherited  the  re- 
maining one-third,  as  forced  heir.  The  will 
Included  two-thirds  of  the  Judgment  obtained 
by  the  testatrix  against  her  mother  in  1881. 
Tb&  property,  Including  thp  Judgment,  was 
inventoried  In  the  succession  of  the  testa- 
trix. In  1887,  Mrs.  J.  B.  SchUler  brought 
suit  to  annul  the  will  of  her  daughter  Mrs. 
O.  A.  Fairex,  and  one  of  the  allegations  was 
that  the  Judgment  obtained  by  her  daughter 
against  her  was  not  real,  though  it  existed  in 
fact  In  1888,  Mrs.  J.  B.  ScblUer  consented  to 
a  Judgment  maintaining  her  daughter's  wUI, 
and. transferred  to  O.  A.  Fairex  her  undivid- 
ed one-third  Interest,  as  forced  heir.  In  the 
property  on  which  plaintiff  claims  a  Judicial 
mortgage.  Fairex,  the  transferee,  paid  Mrs. 
J.  B.  Schiller  and  her  two  daughters,  Mrs. 
Henley  and  Mrs.  Rollings,  the  sum  of  $35,- 
000.  All  three  are  parties  to  the  act  "to 
compound,  compromise,  and  adjust  fheb:  dif- 
ferences, upon  the  terms  and  In  the  manner" 
declared  In  the  act  O.  A.  Fairex,  as  insti- 
tuted heir  of  his  wife,  Mary  B.  Schiller,  In 
addition  canceled  and  annulled  the  Judgment 
of  $30,000  obtained  by  his  wife  against  her 
mother,  Mrs.  J.  B.  Schiller.  In  the  deed  It 
Is  declared  that  the  Judgment  Is  canceled  by 
O.  A.  Fairex,  "In  consideration  of  said  above 
compromise" 

Upon  these  facts,  Judgment  was  rendered 
In  favor  of  the  plaintiff,  condemning  him  to 
deliver  the  property  or  pay  the  amount 
From  the  Judgment  the  third  possessor  pros- 
ecutes this  appeal.  Two  questions  present 
themselves:  (1)  Does  plaintiff's  Judgment 
affect  the  property  of  the  defendant,  or  se- 
cure a  Judicial  mortgage?  (2)  Does  It  pre- 
cede all  dalms  In  rank,  and  can  the  property 
be  held,  subject  to  plalntlfTs  Judicial  mort- 
gage,, without  regard  to  any  pre-existing  In- 
debtedness of  Mrs.  J.  B.  Schiller  to  the  de- 


fendant which  entered  Into  the  act  of  com- 
promise of  1888  between  her  and  Fairex? 

The  Judicial  Mortgage. 
In  answering  the  first  question,  onr  atten- 
tion Is  arrested  by  the  leading  case  of  Voor- 
hies  V.  De  Blanc,  12  La.  Ann.  8G4,  cited  by 
defendant's  counsel.  In  which  it  was  decided 
that  an  entire  succession,  disregarding  the  el- 
ements which  enter  Into  ita  composition,  can- 
not be  mortgaged.  It  Is  argued  In  behalf  of 
the  defendant  that  the  debtor  of  plaintiff, 
Mrs.  i.  B.  Schiller,  did  not  acquire  the  spe- 
ciflc  property  in  which  plaintiff  claims  a 
mortgage;  that  the  mortgage  did  not  attach, 
for  the  reason  that  no  settlement  was  made, 
and  no  partition;  that  she  could  not  have 
dominion  over  the  property  pending  the  ad- 
ministration; that  the  heirs  Inherited  the 
succession  as  an  entirety  to  be  partitioned. 
Such  being  defendant's  appreciation  of  the 
facts,  we  are  referred  by  his  counsel  to  sev- 
eral decisions,  in  line  with  the  decision  before 
mentioned,  as  applying.  It  would  be  going 
beyond  what  Is  called  tar  by  the  facts  In  this 
case  to  express  an  opinion  regarding  the 
principles  announced  In  the  Voorhles-De 
Blanc  decision.  In  the  case  of  Tureaud  v. 
Oex,  21  La.  Ann.  253,  this  court  said  that  the 
mortgage  resulting  from  the  recording  of  a 
Judgment  attaches  to  the  heirs'  portion  of  in- 
herited Immovable  property,  and  the  enforce- 
ment of  such  mortgage  Is  dependent  upon 
the  final  settlement  of  the  succession.  The 
court  adds  that  some  doubt  is  created  by  the 
decision  of  the  majority  of  the  court  but  that 
a  careful  examination  will  show  that  the 
point  was  not  decided,  nor  directly  present- 
ed. From  Smith  v.  Charles,  27  La.  Ann. 
604,  we  quote:  "The  recording  of  a  Judgment 
against  an  heir  was  held  to  affect  all  the 
mortgageable  property  thus  owned  by  such 
heir."  We  quote  from  the  decision  to  estab- 
lish that  it  has  never  been  held  that  the 
heir's  portion  Is  not  affected  by  a  mortgage 
against  him,  the  contention  being  that  the 
enforcement  of  the  mortgage  Is  dependent 
upon  a  partition  and  final  settlement  of  the 
succession.  In  the  case  at  bar,  the  mort- 
gage debtor  was  in  possession  of  the  undi- 
vided third  of  the  lots  Inherited  from  her 
daughter,  and  there  was  in  effect  a  partition, 
—a  final  settlement  of  the  act  of  compromise, 
—but  It  did  not  remain  as  Intended  by  the 
parties.  She  transferred  a  third  of  the  prop- 
erty to  the  coproprietor,  the  Instituted  heir. 
The  contention  of  the  purchaser,  Fairex,  at 
the  time  is  that  it  never  passed  out  of  the 
succession  of  the  testator.  This  position  is 
not  tenable,  for  he  has  acknowledged  In  a 
notarial  act  of  transfer  that  Mrs.  SchUler 
was  In  possession  and  that  she  owned  the 
property  he  acquired  from  her.  The  defend- 
ant having  acknowledged  that  she  had  the 
right  to  sell,  the  legal  sequence  is  obvious 
that  the  Judicial  mortgage  attached.  The 
power  to  alienate  induded  the  power  to  mort- 
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gage.  !nie  case  is  at  least  one  remove  from 
tbe  VofflrUea-De  Blanc  Case,  and  other  de- 
cisions In  pari  materia,  in  which  the  issue  re- 
lated to  itroperty  that  had  not  passed  from 
the  succession  to  each  heir  in  proprio  nom- 
ine, bnt  remained  unsettled,  as  an  entire  suc- 
cession. In  the  case  under  consideration, 
the  property  has  passed  to  the  heir,  with  the 
consent  of  the  instituted-  heir  and  co-owner, 
who  bought  from  the  debtor,  Mrs.  J.  B.  Schil- 
ler, The  property  Is,  beyond  all  question,  In 
his  possession  as  owner.  Such  being  the 
fact,  he  is  without  right  to  have  it  consid- 
ered as  in  the  possession  of  the  succession 
of  his  late  wife,  and  never  to  have  been  In 
possession  of  her  mother,  as  owner  and  heir, 
fifom  whom  be  acquired. 

As  plalntUTa  judicial  mortgage  attached, 
it  devolves  upon  us  to  pass  upon  the  second 
point  involved,  and  suggested  by  the  ques- 
tion relating  to  the  indebtedness  of  Mrs. 
SchUler  to  her  daughter,  and  its  effect  upon 
plaintiff's  claim.  She  was,  it  is  contended 
by  defendant,  a  debtor  in  a  large  amount, 
and,  in  consequence,  not  entitled  to  any  por- 
tion ot  the  estate.  Further,  that,  after  the 
settlement  of  the  amount  due,  she  would 
have  remained  Indebted  to  the  succession; 
that  her  creditor,  the  plaintiff,  could  not  ac- 
quire any  right  upon  the  property  before  a 
settlement  had  been  made.  In  answer  to  the 
contention  of  the  defendant,  the  plaintiff 
argues  that  she  sold  her  undivided  third  In- 
terest in  the  property,  to  the  tliird  possessor, 
Fairez,  and  thereby  rendered  it  impossible 
to  make  a  settlement  The  compromise  was 
made  between  plaintiff's  debtor  and  the 
third  possessw  on  the  basis  of  an  alleged  in- 
debtedness of  the  former  to  the  latter, 
amounting,  they  dedared,  to  $30,000,  for  rev- 
enues and  collections  and  a  cash  considera- 
tion. Tlie  Judicial  mortgage  ereditor  should 
not  thareby  gain  an  advantage,  nor  should 
Its  interest  as  a  mortgage  creditor  be  there- 
by prejudiced.  Plaintiff  can  liave  no  better 
right  In  the  property  than  his  debtor,  unless 
he  can  show  some  fraud  or  collusion  by 
which  his  rights  have  been  Impaired.  It 
occurs  to  us  that  the  Incumbrance  on  the 
property  should  be  established  by  reference 
to  the  condition  existing  at  the  date  of  the 
transfer;  that  the  act  of  compromise  and 
settlement  does  not  extinguish  pre-existing 
rights,  to  the  benefit  of  the  Judicial  mortgage 
creditor,  unless  It  contains  declaration  to 
that  end  of  such  a  character  that  It  is  ab- 
solutely binding  forever.  If  there  was  an 
amount  due  by  Mrs.  J.  B.  Shiller,  it  was  an 
amount  for  which  her  interest  In  the  estate 
of  her  daughter  was  accountable.  The  two 
dalms,  that  of  the  succession  as  a  creditor 
and  that  of  Mrs.  Schiller  as  a  forced  heir 
of  her  daughter,  were  subject  to  adjustment 
and  settlement  in  the  process  of  settlement 
in  the  letter's  succession.  The  mortgage  of 
plaintiff  could  attach  only  to  the  residuum  of 
the  settlement  The  act  intended  as-  a  com- 
promise effected  the  settlement  of  the  suc< 


cession  by  a  sharing  between  the  parties  that 
Mrs.  Schiller,  because  of  her  indebtedness 
to  the  succession,  had  no  interest  in  the 
property,  save  possibly  as  to  the  amount 
of  cash  paid  to  her  by  the  Instituted  heir, 
Falrex.  If  the  compromise  is  not  of  binding 
effect  as  the  claim  of  third  i)erBons,  and 
does  not  protect  the  defendant  against  plain- 
tiff's Judicial  mortgage,  the  condition  prior 
to  the  compromise  should  be  restored.  As  to 
that  portion  of  the  $35,000  paid  to  her  as  an 
additional  consideration  for  the  compromise, 
there  is  an  appearance  of  additional  value 
of  Mrs.  Schiller's  Interest  In  the  property 
inherited  by  her,  over  and  above  her  Indebt- 
edness. If  there  was  an  additional  value 
fixed  by  defendant.  It  may  be  that  the  mort- 
gage of  plaintiff  to  that  extent  attached  to 
the  property.  As  the  case  must  be  remanded 
for  another  trial,  we  formulate  our  first  im- 
pression on  this  point,  that  is,  regarding  the 
effect  of  the  cash  paid  as  an  additional  con. 
sideratlon,  and  leave  this  particular  question 
open  for  future  determinatton. 

Judgment  by  Consent 

The  plaintiff  contends  that  the  Judgment 
of  $30,000  was  a  consent  Judgment  We  do 
not  think  that  we  are  authorized  in  these  pro- 
ceedings, in  which  the  Judgment  is  not  at- 
tacked, to  pass  upon  its  validity,  and  decree 
that  it  has  no  binding  force.  On  the  face  of 
the  papers,  it  does  not  appear  that  it  was  a 
consent  Judgment  and  that  it  was  without 
consideration.  It  was  treated  in  a  different 
transaction  as  a  Judgment  having  considera- 
tion, except  in  a  petition  in  which  the  Judg- 
ment debtor  alleged  that  it  was  without  con- 
sideration. The  declaration,  of  Itself,  does 
not  affect  whatever  right  the  Judgment  cred- 
itor had.  The  rights  of  both  plaintiff  and 
third  possessor  are  reserved,  the  former  to 
attack  and  the  latter  to  assert  all  legal  pleas 
In  defense. 

Prescription. 

The  plaintiff,  as  an  additional  ground 
against  the  Judgment  of  defendant  against 
Mrs.  Schiller,  pleads  the  prescription  of  10 
years.  The  10  years  had  not  elapsed  at 
the  date  of  the  compromise  in  18S8.  With 
reference  exdnslvely  to  prescription  vet  non, 
we  think,  the  Judgment  having  entered  Into 
the  compromise  entered  Into  to  settie  the 
rights  of  the  parties,  that  it  escapes  from  the 
effect  of  the  plea,  during  the  suspension  that 
follows  the  compromise,  that,  if  not  settled 
as  intended,  it  was  not  subject  to  the  plea. 
That  question,  in  so  far  as  rdates  to  rein- 
scrlption,  was  passed  upon  and  determined 
in  the  case  of  Association  v.  Labranche,  31 
La.  Ann.  844.  Interpreting  article  3409  of 
the  Revised  Civil  Code,  Justice  White,  fw 
the  court,  said:  "The  servitudes  and  incor- 
poreal rights  which  the  third  possessor  holds 
on  the  proi>erty  txtixe  his  possession  of  it 
are  revived  after  his  rdlnqulshment  or  after 
the  sale  under  execution  made  upon  lilm." 
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"Under  this  unambiguous  provision,  were 
Montegut  evicted,  by  the  benevolence  of  the 
lawmaker  would  come  the  restitutio  ad  in- 
tegrum. The  annulment  or  rescission  of  the 
sale  would  have  the  effect  of  placing  the 
parties  In  the  position  they  held  before  the 
sale,  each  party  being  restored  to  the  rights 
he  then  had,  and  abandoning  these  which 
had  Ineffectually  been  transported  to  him, 
and  citing  Larombiere  (volume  2,  p.  286)  and 
Solon  (volume  1,  p.  62)  In  support  These 
principles  are  the  outcome  of  natural  jus- 
tice, and  are  dictated  by  the  wise  motive 
that  courts  may  not  be  made  the  instrument 
of  Injustice  by  lending  their  aid  to  enrich 
one  man  at  the  expense  of  anoth^."  Par- 
ticularly with  reference  to  relnscriptlon,  "the 
court  In  that  case  holds  we  cannot  take  one 
provision  of  the  law,— that  which  dictates 
relnscriptlon,— and  abandon  every  other. 
*  *  *  The  right  being  fixed,  the  reason 
for  Inscription  ceases.  It  would  indeed  be  an 
unequitable  system  which  would  allow  a 
creditor  whose  rights  against  the  proceeds 
would  entitle  him  to  nothing  to  lie  in  wait 
for  the  nnsuspectlng  owner,  and,  when  the 
useful  time  for  Inscription  had  passed,  take 
by  way  of  action  in  nullity  that  which 
he  could  not  have  claimed  by  the  timely 
assertion  of  his  rights."  It  Is  therefore 
ordered,  adjudged,  and  decreed  that  the 
judgment  appealed  from  be  and  is  hereby  an- 
nulled, avoided,  and  reversed.  That  plain- 
tiff's mortgage,  resulting  from  the  recording 
of  the  judgment  against  the  forced  heir, 
Mrs.  Schiller,  attaches  to  her  portion,  sub- 
ject to  prior  debts.  That  the  amount  of  the 
Indebtedness  of  Mrs.  J.  B.  Schiller  to  the 
succession  of  bar  daughter  Mary  B.  Schiller 
be  ascertained  and  fixed.  That  the  residu- 
am,  if  any,  be  legally  established  by  refer- 
ence to  her  indebtedness  and  by  required 
proceedings.  Of  the  $35,000  cash,  in  com- 
promise, of  1888,  the  amount  paid  by  Fairex 
to  Mrs.  J.  B.  Schiller,  and  whatever  that 
effect  may  have  on  the  value  of  the  residu- 
um, is  reserved  for  future  decision.  That 
the  case  be  remanded,  to  be  tried  in  accord- 
ance with  the  views  herein  expressed.  The 
rights  of  the  parties  to  amend  their  plead- 
ings, so  as  to  set  forth  all  their  claims  and 
pleas,  are  reserved.  That  appellee  pay  costs 
of  appeaL 

On  Behearing. 

(May  21«  18»4) 

In  his  application  for  a  rehearing  defend- 
ant and  appellant  asks  that  certain  rights  be 
reserved,  or.  In  the  alternative,  that  a  re- 
hearing be  granted.  We  cannot  conceive  that 
any  further  reservation  should  be  made,  or 
that  a  rehearing  should  be  granted.  We  have 
decided  that  plaintiffs  recorded  Judgment 
against  the  heir  Mrs.  J.  B.  Schiller  affected 
the  mortgageable  property  to  the  extent  of 
the  residunm.  We  certainly  have  not  pre- 
judged any  issue  which  will  be  In  the  way 
of  ascertaining  whether  <»:  no  there  Is  a  re- 


sidnum.  Her  right  and  her  liabilities  as  an 
heir  and  as  a  debtor  to  the  daughter's  sac- 
cession  must  be  established.  All  indebted- 
ness proved  and  chargeable  must  be  charged. 
No  point  passed  upon  increases  or  lessens 
these  rights  or  liabilities.  They  are  absolute- 
ly nnaffected  by  our  decree.  Rehparing  re- 
fused. 


(46  Ls.  Ana.  HO 
McCONNEIiL  V.  O^Y  et  al.    (No.  U,385.) ' 
(Supreme  Court  of  Louisiana.    April  9,  iS&i.) 
Slander  or  Titlb  — Ci.AiM  ov  Titlb  bt  Dsvbsd 
ANT— Effect  —  Prouisb  to  Loak  JUombx  —  £f 
FECT  AS  Estoppel. 

1.  In  a  suit  for  slander  of  title,  tf  the  de- 
fendant sets  up  title,  he  changes  the  character 
of  the  action.  It  becomes  a  salt  to  try  titles, 
in  which  the  burden  of  proof  to  maintain  title 
is  on  defendant,  as  in  the  pctiton  action.  Proc- 
tor V.  Bichardson,  11  La.  187;  Bid  well  v.  Cav- 
aroc,  27  La.  Ann.  307;  Dalton  v.  Wickliffe,  35 
La.  Ann.  355;  Packwood  v.  Dors^,  4  La.  Ann. 
90. 

2.  The  party  who  piomlseB  to  lend  money 
required  by  the  applicant  for  the  loan,  to  re- 
deem his  property  from  a  tax  sale,  will  not  be 
permitted  after  tiiat  promise,  and  the  faith  it 
inspires,  acted  on  by  the  applicant,  to  redeem 
from  the  tax  sale,  and  acquire  that  property  for 
himself.    Bitrelow,  Estop,  p.  34& 

(Syllabus  by  the  CourL) 

Appeal  from  dvll  district  court,  parish  <a 
Orleans;   Frederick  D.  King,  Judge. 

Action  by  James  McGonnell,  Jr.,  against 
Benjamin  Ory  and  others.  Judgmtait  for 
defendants,  and  plaintiff  appeals.    Reversed. 

Frank  B.  Balnold  and  Charles  F.  C3al- 
borne,  for  appellant  E.  Bvarlste  Molse 
and  Benjamin  Rice  Forman,  toe  appeUeea 

MILLIDB,  J.  In  this  suit  plaintiff  sues 
for  slander  of  title,  and  to  annul  a  tax  tltla 
to  the  prop^ty  involved  In  the  controversy 
asserted  by  one  of  the  defendants.  Hie 
plaintiff  claims  title  by  purchase  in  1894 
from  Julia  C.  Roe,  widow  of  John  Oreen, 
and  she  acquired  in  1871,  the  property  be- 
ing described  as  a  portlmi  of  ground  oob- 
sisting  of  five  lots  numbered  66  to  60,  on  up- 
per side  of  State  street,  in  Bloomingdale, 
the  number  and  measurements  of  the  lots 
according  to  the  plan  of  Bloomingdale.  Be- 
sides this  title,  the  plaintiff  alleges,  as  a 
ground  of  recovery,  that  defendants  are  es- 
topped from  disputing  his  ownership.  The 
defendant  Ory  answered,  alleging  that  he 
had  porchased  from  the  state,  for  account 
of  his  codefendant,  the  pr(q>erty  in  c(Mitr<>> 
versy,  the  property  having  been,  the  answer 
alleges,  forfeited  both  for  state  and  city 
taxes,  and  sold  to  the  city  as  well  as  the 
state  for  unpaid  taxes,  the  sale  from  the 
state  relied  on  by  defendants  in  their  an- 
swer being  by  deed  dated  16th  May,  1892, 
from  the  state  auditor,  for  the  unpaid  taxes 
of  1881,  1882,  and  1883.  Hie  other  defend- 
ant Dowers,   answered,   averring  the  pnr- 

*  Bdiearing  refused  May  14^  1894>. 
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<d>a6e  for  his  acconnt  by  the  attdltor's  deed, 
and  asserting  In  his  defense  the  ownership 
of  the  property  under  that  deed.  In  both 
ans-wers  the  estoppel  pleaded  by  plaintiff 
was  denied.  After  these  answers,  the  de- 
fendants excepted  on  the  ground  of  misjoin- 
der of  the  demands  made  In  plaintiff's  peti- 
tion, and  required  plaintiff  to  elect  the  cause 
of  action  on  which  he  stood.  The  exception 
was  overruled.  Thereafter  the  defendants 
pleaded  prescription  in  aid  of  the  tax  titles 
asserted  by  them,  and  the  forfeitures  of  the 
property,  prior  to  plaintiff's  purchase,  for 
nonpayment  of  the  taxes,  both  city  and  state, 
assessed  against  Widow  Green,  the  author 
of  plaintifTs  title.  The  answer  of  each  de- 
fendant claimed  damages  of  plaintiff  for  the 
matter  alleged  in  the  petition  as  constituting 
the  estoppel  urged  against  defendant.  The 
Judgment  of  the  lower  court  was  against  the 
plaintiff,  and  against  defendants  on  their  de- 
mands for  damages.  The  case  is  here  only 
on  plaintiff's  appeaL 

It  was  unnecessary  for  plaintiff  asserting 
title  from  Widow  Green  to  demand  the  an- 
nulling of  the  tax  deed  to  one  of  defendants. 
If  plalDtUTs  title  was  sustained,  the  tax  title 
of  course  failed.  The  petition  substantially 
presented  the  issue  of  plaintiff's  ownership, 
inyolvlng  the  consideration  of  the  tax  title. 
In  this  Tlew,  defendants'  exception  of  mis- 
Joinder,  even  if  in  time,  was  properly  over- 
ruled, ana  we  do  not  appreciate  that  any  im- 
portance is  attached  to  it  In  this  court  by 
the  defendants.  The  action  of  Jactitation 
does  not  ordinarily  try  titles  to  property. 
Its  object  is  to  quiet  possession.  It  demands 
of  defendant  a  disclaimer  of  the  slander. 
If  disclaimed,  the  purpose  of  the  law  Is  at- 
tained, and  the  suit  ends.  If  the  slander  is 
admitted,  then  the  defendant  is  ordared  to 
bring  suit  to  maintain  his  asserted  title,  and 
with  that  decree  the  Jactitation  suit  termi- 
nates. If,  however,  the  defendant  sets  up  a 
better  title  in  himself,  that  issue  changes  the 
character  of  the  actlML  The  whole  object 
of  the  suit  being  to  compel  a  disclaimer,  or 
that  defendant  shall  sue  to  establish  the 
ownership  he  asserts.  If  defendant  in  his  de- 
fense avers  title,  the  court  proceeds  to  deter- 
mine that  issue.  It  would  be  idle  to  order 
the  defendant  to  institute  another  suit  to  es- 
tablish tltle^  when  by  his  answer  he  tenders 
that  issue.  Nor  does  it  make  any  difference 
that  the  defendant  does  not  pray  for  Judg- 
ment recognizing  his  ownership.  It  Is 
oiough  that  In  the  Jactitation  suit  his  de- 
fense Is  title.  There  can,  then,  be  no  ques- 
tion that  this  suit  for  slander  of  title  has  be- 
come, by  defendants'  pleading,  a  suit  to  try 
titles,  and  although,  in  our  view,  not  at  all 
Important  In  this  controversy,  it  is  equally 
plain  that  In  the  changed  character  of  the  ac- 
tion the  defendant  assumes  the  burden  In  re- 
spect to  proof  of  the  plaintiff  In  the  peti- 
tory action.  Proctor  v.  Richardson,  11  La. 
187;  Bidwell  v.  Oavaroc,  27  I<a.  Ann.  307; 
Dalton  V.  Wickliffe,  35  La.  Ann.  355;  Pack- 


wood  V.  Dorsey,  4  La.  Ann.  90.  The  plain- 
tiff's title  Is,  as  stated,  derived  from  Widow 
Green.  The  asserted  title  of  the  defendant 
Dowers  Is  based  on  the  tax  assessment 
against  her.  Plaintiff  and  defendants  claim 
under  a  common  author.  In  our  view  it  Is 
unnecessary  to  consider  the  questions  dis- 
cussed at  the  bar  in  reference  to  defendants' 
tax  title,  as  to  the  sufficiency  of  the  assess- 
ment In  respect  to  the  description  of  the 
property,  nor  whether  notice  of  the  tax  sale 
was  given. 

The  decision  of  the  controversy  is.  in  our 
opinion,  controlled  by  the  estoppel  pleaded 
by  plaintiff.  The  plaintiff's  purchase  of  the 
five  lots  in  controversy  was  on  the  13th  of 
April,  1892,  the  price  paid  was  $400,  and, 
besides,  plaintiff  assumed  all  the  unpaid 
taxes.  For  some  of  these  taxes  there  had 
been  forfeitures,  and  a  tax  sale  to  the  dty 
and  a  tax  sale  to  the  state  for  the  taxes  for 
1881,  18^  and  188a  Of  course,  without 
payment  of  these  taxes  and  a  relinquish-, 
ment  of  the  tax  adjudications  to  the  state 
and  city,  the  plaintiff's  piurchase  was  In- 
effective. The  plaintiff  testifies  that  In  this 
condition,  a  day  or  two  after  his  purchase, 
be  applied  to  the  defendant  Ory,  a  part  of 
whose  business  it  Is  to  lend  money,  for  a 
loan  of  $500  to  pay  these  taxes.  The  plain- 
tiff stated  to  Ory,  substantially,  that  the 
money  was  required  to  pay  the  taxes  on  five 
lots  on  State  street  adjoining  Mr.  Kickers' 
house  on  the  Wood  side,  purchased  from 
Mrs.  Green,  and  the  plaintiff  adds,  in  testi- 
fying, that  he  remembered  with  distinctness 
the  situation  of  the  property  was  communi- 
cated. Ory  answered  that  he  would  lend 
the  money  If  the  title  was  good.  The  plain- 
tiff further  testifies  he  allowed  some  days  to 
elapse  without  completing  the  loan  prom- 
ised, and,  of  course,  without  paying  the 
taxes.  But,  while  the  plaintiff  was  thus 
acting  on  the  reliance  that  the  loan  would 
be  forthcoming  when  he  called  for  it,  Ory 
effected  the  purchase  of  the  lots  from  the 
state  for  his  own  account,  or  rather  for  his 
clerk  Dowers,  in  whose  name  the  auditor's 
deed  was  made  of  date  16th  May,  1892.  We 
have  given  careful  attention  to  the  issue  of 
fact  whether,  as  testified  by  plaintiff,  the 
communication  stated  by  him  was  made  to 
Ory,  and  that  he  promised  the  loan.  If  this 
proixmitlon  of  fact  is  maintained,  we  think 
the  legal  principle  clear  that  determines  the 
controversy.  The  plaintiff's  testimony  Is 
clear  and  positive.  With  his  mind  intent  on 
securing  the  loan  to  pay  the  taxes  on  which 
his  title  depended.  It  Is  natural  that  the  com- 
munication and  Ory's  promise  should  have 
been  Impressed  on  plaintiff's  memory.  Was 
there  any  room  for  mistake  as  to  the  propa> 
ty  on  which  the  loan  was  desired?  Mr.  Ory 
testifies  be  thought  the  property  Intended 
was  a  part  of  the  10  lots  on  State  street 
known  as  theBundy  lots,  claimed  by  plain- 
tiff under  a  tax  title,  and,  besides,  Involved 
In  litigation.    Oiy  knew  all  about  the  Bundy 
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lots,  the  tax  title,  and  the  litigation.  He 
states  that  he  supposed  plaintiff  might  Iiave 
acgnlred  another  besides  bis  tax  title.  But, 
if  he  had  supposed  the  loan  was  desired  on 
these  Bundy  lots,  It  seems  natural  he  would 
at  once  have  dedlned  the  loan,  for  he  tes- 
tifies he  does  not  loan  on  tax  titles;  or,  If 
he  bad  tbonght  plaintiff  had  acquired  anoth- 
er titie,  It  seems  singular  that,  believing,  as 
he  testifies,  the  loan  was  sought  on  the  Bun- 
dy  lots,  be  staotdd  not  have  asked  some  ques- 
tions as  to  the  titie.  Again,  he  testifies, 
after  the  application  for  the  loan  on  five 
lots  on  State  street,  be  asked  as  to  their 
location.  Why  the  qnestion.  If  he  supposed 
the  five  were  part  of  the  Bundy  lots,  with 
the  location  of  which  be  was  acquainted? 
There  would  seem  to  be  nothing  in  plaintiff's 
application  to  borrow  on  five  lots  bought  on 
State  street,  or  near  Bickers,  that  would  sug- 
gest they  were  part  of  these  Bundy  lots,  on 
which,  in  the  then  condition  known  to  Ory, 
po  one  could  expect  to  borrow,  still  less  any- 
body who  would  lend.  Tliat  Ory  could  have 
derived  the  Impression  the  Bundy  lots  were 
to  be  the  subject  of  the  loan  Is  utterly  unac- 
countable, too^  if,  as  the  plaintiff  testifies, 
he  stated  the  loan  was  desired  on  lots  he 
had  purchased  a  day  or  two  since  from  Mrs. 
Green.  The  examination  of  Ory's  testi- 
mony in  Its  entirety  conveys  the  impression 
his  memwy  of  facts  and  impressions  is  not 
accurate.  Indeed,  at  the  outset  he  states 
he  is  a  busy  man,  and  cannot  remember 
small  details.  Again,  be  testifies  the  only 
thing  of  which  he  is  absolutely  conscious  is 
that  plaintiff  did  not  deliver  his  titie  or 
state  the  lots  he  owned,  and  never  men- 
tioned the  numbers  56  to  60.  He  does  tes- 
tify emphatically  he  had  no  suspicion  that 
lots  66  to  60  had  been  bought,  and.  If  he 
had  had  that  suspicion,  he  would  have 
stopped  all  researches  that  ultimately  led 
him  to  make  the  pm-chase.  But  he  does  not 
controvert  in  his  testimony  the  plaintlfTs 
statement  that  the  loan  was  asked  for  five 
lots  on  State  street,  or  that  it  was  com- 
municated that  the  lots  were  near  or  ad- 
joining Bickers,  nor  that  the  loan  was  prom- 
ised. To  our  minds  the  variance,  if  vari- 
ance it  can  be  termed,  in  the  testimony  of 
Ory  and  that  of  plaintiff  is  unimportant 
The  plaintiff  adds  the  circumstance,  not 
stated  by  Ory,  that  the  name  of  the  author 
of  plaintiffs  title  (Mrs.  Green)  was  also  com- 
municated. On  the  question  of  details  it  is 
human  experience  and  the  rule  of  law 
that  testimony  afBrmative  in  its  character 
prevails  over  negative  testimony.  Phil.  Ev. 
809  et  seq.;  Hepburn  v.  Bank,  2  La.  Ann. 
1007.  In  this  view  we  deem  the  testimony 
of  plaintiff  more  reliable.  Dowers  also  tes- 
tifies, but  he  does  not  profess  to  have  heard 
all  that  passed,  and  his  testimony  does  not 
materially  affect  the  issue.  It  is  our  con- 
clusion the  communication  as  detailed  by 
plaintiff  was  made,  and,  if  not  to  the  fnU  ex- 
tent he  testifies,  enough  was  certainly  ooor 


yeyei  to  Mr.  Ory  to  afford  him  reasonable 
cause  to  Iinow  when  be  paid  the  taxes  and 
bought,  in  the  name  of  his  cleric,  five,  lots  on 
the  upper  side  of  State  street,  near  Bickers, 
and  assessed  in  the  name  of  Mrs.  Oreen,  that 
he  was  undertaking  to  acquire  the  same  prop- 
erty on  which  he  had  agreed  to  loan  the 
plaintiff.  Allowance  is  to  be  made  for  Ory's 
testimony  that  he  had  not  the  least  sus- 
picion of  the  identity  of  the  property.  This 
part  of  his  testimony  seems  to  concede,  if. 
he  had  bad  the  knowledge  he  disclaims,  be 
would  not  have  made  the  purchase.  He  sure- 
ly knew  enough,  as  we  think,  to  make  him 
pause.  If  he  had  paused,  all  doubt  on  the 
point  of  Identity  would  have  been  resolved. 
It  often  happens  that  what  is  said  of  im- 
portance to  appreciate  and  remember  leaves 
no  fixed  impression.  According  to  his  testi- 
mony, that  was  the  case  with  Ory.  All  that 
we  decide  is  that  plaintiff's  communication 
was  of  a  nature,  and  in  substance  and  detail 
sufficient,  to  convey  to  Mr.  Ory  that  impres- 
sion he  states  he  did  not  derive  as  to  the 
identity  of  plaintiff's  lots  with  those  Ory 
bought  from  the  auditor,  or  at  least  was 
enough  to  suggest  the  strong  probability 
that,  when  he  bought  five  State  street  lots 
near  Bickers  for  taxes  assessed  against  Mrs. 
Green,  he  was  buying  the  same  lots  on  wtaicb 
he  agreed  to  lend  the  plaintiff.  On  any  ques- 
tion arising  on  the  acts  or  conduct  of  a 
par^  affecting  another's  interest,  that  which 
the  party  has  reason  to  know  or  suspect  is 
equivalent  to  actual  knowledge. 

On  the  faith  of  the  promise  of  Oiy  to  lend 
on  the  five  lots  plaintiff  acted,  and  had  a 
right  to  rely.  If  Ory's  purchase  is  maintain- 
ed, then,  by  reason  of  that  reliance,  plalntK' 
loses  the  property,  and  the  money  he  paid 
for  it  Ory  would  be  the  gainer.  Instead  of 
being  the  lender  of  the  money  promised  on 
the  mortgage  of  plaintiff's  property,  Ory 
would  own  that  property  for  the  taxes  plain- 
tiff had  expected  to  pay  with  the  money  Ory 
had  promised  plaintiff.  The  result  bo  dia- 
astrous  to  plaintiff  and  advantageous  to  Ory, 
would  be  due  entirely  to  the  confidence,  ut- 
terly disappointed,  which  plaintiff  reposed 
in  Ory's  promise.  The  legal  principle  read- 
ily suggests  Itself  that  precludes  such  a  re- 
sult It  is  urged  on  us  that  Ory,  at  the 
time  of  plaintiffs  application  for  the  loan, 
was  Investigating  tax  sales  of  property  on 
State  street  with  a  view  to  purchases,  and 
plaintiff's  application  should  not  It  is  sng- 
gested,  have  the  effect  of  disabling  Ory  from 
making  these  purchases.  If  be  had  desired 
freedom  of  action  in  this  matter,  be  should 
have  declined  the  application.  Plaintiff 
could  then  have  sought  the  money  elsewhere. 
But  surely  Ory  could  not  promise  the  money 
plaintiff  needed  to  seciure  his  titie,  and  then 
take  steps  for  his  own  benefit  which,  if  anc- 
ces^ul,  utterly  defeated  plaintiff's  titie.  The 
argument  for  the  defense  also  lays  stress  on 
the  delay  of  plaintiff  In  calling  for  the  prom- 
ised loan.   Plaintiff  was  not  as  prompt  as  he 
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mlj^t  hare  been.  Bat  he,  erldentily,  acting 
on  his  reliance  that  the  loan  would  be  forth- 
coming when  called  for,  did  not  appreciate 
the  necessity  of  Immediate  action.  He  must 
have  been  very  prompt  to  have  protected 
himself,  for  within  a  month  and  a  day  or 
two  after  the  promise  Ory  had  taken  all 
necessary  steps  and  secured  the  tax  deed  for 
himself.  We  do  not  think  Ory's  obligation, 
arising  from  his  promise,  is  subject  to  the 
measure  of  time  suggested  to  us  in  this  con- 
nection. The  estoppel  arises  against  the 
party  on  whose  acts  or  conduct  another  has 
acted  or  rtiled  in  a  matter  affecting  his 
interest,  and  he  against  whom  the  estoppel 
Is  asserted  will  not  be  permitted  to  set  up 
any  right  or  title  inconsistent  with  his  acts 
or  conduct,  and  prejudicial  to  htm  who  has 
acted  on  the  faith  created  by  such  act  or 
conduct  All  the  dements  of  estoppel,  we 
think,  are  present  in  tills  case,  forbid  the 
defense  of  title  asserted  by  defendants,  and 
uphold  that  of  plaintiff.  Bigelow,  Estop. 
I».  346  et  seq.  We  think  the  Justice  of  the 
case  requires  plaintiff  shall  be  decreed  to  be 
the  owner  of  the  property  on  reimbursing  the 
taxes  paid  by  Ory.  It  is  therefore  ordered, 
adjudged,  and  decreed  that  the  Judgm«at 
of  the  lower  court,  in  so  far  as  it  dismisses 
the  plaintiff's  suit,  be  avoided  and  reversed. 
The  plaintiff  is  hereby  recognized  and  de- 
creed to  be  the  owner  of  the  five  lots  of 
ground  on  upper  side  of  State  street  num- 
bered 66  to  60,  according  to  the  original  plan 
of  Bloomlngdale,  and  acquired  by  Mm  from 
Widow  Green  by  act  of  date  the  13th  of 
April,  1892.  It  to  further  decreed  that  de- 
fendant Dowers  relinquish  in  favor  of  plain- 
.tiff  by  authentic  act,  within  10  days  from 
the  filing  of  the  nmndate  in  the  lower  court, 
the  tax  title  asserted  by  him  to  the  property 
under  the  auditor's  deed  of  date  16th  May, 
1892,  but  the  decree  Is  not  to  be  operative 
unless  plaintiff,  on  the  execution  and  filing 
in  court  of  the  copy  of  such  act  of  relinquish- 
ment, pay  to  defendants,  or  deposit  In  court 
tor  them,  the  amount  of  all  the  taxes,  city 
and  state,  on  said  property,  and  the  at- 
toidant  charges  of  redeeming  said  property, 
paid  by  defendants,  with  legal  interest  on 
the  amount  so  paid  by  defendants  from 
the  date  of  said  payment,  the  amount  of 
this  reimbursement  to  defendants  to  be 
ascertained,  if  necessary,  by  proper  pro- 
ceedings In  the  lower  court  And  It  is  fur- 
ther adjudged  that  defendants  pay  costs 
In  both  courts. 


(»  ma.  OS) 

CLINCH  V. 


CANOVA  et  aL 


(Supreme  Court  of  Florida.    May  29,  1891) 

Agent— EviDEN'CE  or  Aotbobitt. 

A  new  trial  granted  where  in  an  action 
on  the  common  counts,  with  a  plea  of  the  gen- 
eral issue,  the  evidence  fails  to  show  that  the 
person  claimed  by  the  plaintiff  to  have  acted 
as  agent  for  the  defendant  was  authorized  to 


bind  the  latter  to  pay  for  goods  furnished  to 
parties  named  In  the  bill  of  particalars. . 
(Syllabus  by  the  Court) 

Appeal  from  circuit  court,  Qaj  county; 
James  M.  Baker,  Judge. 

Action  by  P.  J.  Canova  &  Co.  against  J.  H. 
M.  Clinch.  Judgment  for  pInlntiffiB,  and  de- 
fendant appeala     Reversed. 

A.  W.  Cockrell  &  Son,  for  appellant 

RANET,  C.  J.  Appelleea  sued  appellant, 
declaring  for  goods  bargained  and  sold  by 
the  former  to  the  latter,  and  by  the  former  at 
the  request  of  the  latter,  and  for  money 
found  to  be  due  on  accoimt  stated.  Defend- 
ant pleaded  the  general  Issue,  and  there  was 
trial  by  Jury,  resulting  in  a  verdict  in  favor 
of  plaintiffs,  and,  a  motion  for  a  new  trial 
having  been  refused.  Judgment  In  the  sum  of 
fl51.87  and  costs  was  entered,  and  appellant 
appealed. 

The  amended  bUl  of  particulars  Is  as  fol- 
lows: 

Mr.  J.  H.  M.  Clinch,  to  P.  J.  Canova  &  Ca  Dr. 

1888. 
May  26.  To  goods  sold  to  J.  P.  Moore, 

per  your  order $2000 

••      "   To    goods    sold    to    BrazUlo 

(Italian),  per  your  order. . .       32  99 

*     "   Goods  sold  to  Valpato  (Ital- 
ian), per  your  order 22  8S 

"     "   Goods  sold  to  Gealto,  per  your 

order    26  43 

"      **   Goods  sold  to  Graziano  (Ital- 
ian), per  your  order. ......       18  80 

"      "   Goods  sold  to  Marco,  per  your 

order    17  60 

*•     **   Goods  sold  to  Keko,  per  your 

order    6  50 

**     **  Goods  sold  to  Laffaletto,  per 

your  ordw  10  18 

f 153  30 

J.  S.  Wright,  a  witness  for  plalnttfCs,  testi- 
fied that  he  was  agent  for  defmdant  several 
years,  and  as  suoh  had  control  of  the  brick- 
yard and  the  street  railroad  owned  by  him; 
«f  the  former  from  some  time  in  1887  until 
June,  1888.  That  his  authority  was  fo>r  the 
purchase  of  the  supplies  and  material,  and 
general  control  of  the  brlckyhrd,  and  to  pay 
laborers  or  hands.  That  he  was  engaged  in 
brlckmaklng  for  the  defendant,  and  that  the 
duty  devolved  upon  him  to  do  whatever  was 
necessary.  That  he  paid  nearly  all  the  hands 
in  money,  but  sometimes  paid  them  with  or- 
ders on  plaintiffs.  "The  order  for  $20, 
Moore's  account"  according  to  his  best  rec- 
ollection, was  in  writing.  That  be  (witness) 
paid  in  orders  when  he  had  no  money. 

Plaintiff  P.  J.  Canova  testified  that  the 
orders  from  Wright  to  him  for  goods  for 
Clinch's  men  were  all  yerbal;  none  were  in 
writing.  "I  have  no  orders  in  writing;  I 
have  pay  rolls,— several  of  them." 

Wright  resuming,  testified:  That  he  was 
not  clear  about  giving  the  written  order  in 
Moore's  case^— the  item  of  Moore'a  debt 
That  he  could  not  say  exactly  as  to  the 
amount  due  on  account  of  each  man.  The 
aggregate  amount  to  $163.30.    That  the  ao- 
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count  saed  on  Is  Just  and  correct,  as  shown 
by  the  amended  bill  of  particulars.  On 
cross-examlnatioD,  he  said  that  Clinch  was 
suing  him  for  moneys  not  accounted  for,  and 
that  be  was  suing  Clinch. 

Plalntlfr  P.  J.  Canova  then  testified:  That 
he  was  plaintiff.  That  Wright  promised  to 
let  him  know  the  amount  of  these  people's 
accounts.  "He  would  pay  me  according  to 
his  pay  rolL"  That  he  (witness)  kept  each 
person's  account  separately.  J.  P.  Moore  had 
no  account  That  witness  let  Brazillo  bare 
$32.99  worth,  and  ValpatO  $22.35  worth, 
and  that  It  was  still  due;  and  sold  to  Gealto 
$26.43  worth,  and  It  was  still  due;  and  sold  to 
Grazlano  $18.30  worth,  and  it  is  still  due; 
and  sold  goods  to  Marco,  $17.60  worth,  and 
to  Cblco,  $5.50  worth,  and  to  LafTaletto,  $10.- 
30  worth,  which  amounts  were  still  due. 
That  the  account  sued  on  was  just  and  cor- 
rect, and  the  whole  amount  was  still  due. 
On  cross-examination,  be  stated  that  he  knew 
the  defendant  personally,  and  had  known 
him  a  good  many  years.  That  defendant  did 
come  to  him,  and  hare  a  conversation  with 
him  about  the  account  against  these  men. 
That  witness  did  not  say  to  him  that  be  (wit- 
ness) bad  no  account  against  him.  That  de- 
fendant asked  him  If  Wright  was  paying  off 
his  men  at  witness'  store,  and  witness  re- 
plied that  to  some  extent  he  was.  That  wit- 
ness talked  to  some  extent  with  defendant 
about  the  pay  rolls,  and  Wright's  action  to- 
wards him.  That  witness  did  tell  him  that 
he  had  no  account  against  him.  That  wit- 
ness showed  bim  this  account  against  Wright, 
as  agent  for  him.  This  account  that  witness 
sued  on,  witness  had  been  Informed  by 
Wright,  was  correct  according  to  the  pay 
rolls.  Here  def«idant's  counsel  banded  to 
witness  a  paper  writing  headed:  "Copy  of 
Acct,  from  Canova's  Books,  of  OoL  3.  S. 
Wright"  This  account  runs  from  Septem- 
ber 29,  1887,  to  June  23,  1888,  amounts  to 
$511.35,  and  shows  balance  of  $158.18  due 
on  it     It  is  indorsed  or  certified  as  follows: 

"Green  Cove  Springs,  Pla.,  July  20,  1888. 

"I  certify  this  is  a  correct  copy  of  the  ac- 
count of  CoL  Wright  as  per  our  books  to 
date.  P.  J.  Canova  ft  Oo.,  per  B. 

"Having  checked  up  the  account  with  Mr. 
Brown,  I  certify  this  is  a  correct  copy  of 
the  account  D.  Page." 

Referring  to  the  account,  witness  said  that 
these  accounts  were  the  same  as  the  account 
sued  on,  and,  except  Moore's,  were  charged 
upon  witness'  books.  Tbat  his  hooka  char- 
ged these  men  with  these  accounts.  That 
the  account  was  drawn  correctly  from  wit- 
ness' books.  Brown  was  bis  derk.  The 
statement  of  account  certified  to  by  P.  J. 
Canova  &  Co.,  through  Brown,  was,  In  the 
main,  correct  That  witness  discovered  one 
error  In  It  which  he  could  explain.  That  he 
acknowledged  to  C<d.  Wright  that  a  balance 
was  In  his  favor.  Thinks  balance  was 
$2.10.  With  this  explanation,  the  statement 
was  correct. 


Defendant  testified  that  he  had  a  conversa- 
tion with  Canova  during  the  latter  part  of 
May,  1888.  Had  beard  that  Wright  was  pay- 
ing off  his  men  at  Canova's  store,  and  asked 
Canova  about  it,  and  Canova  said  it  was 
true;  and  further  said  that  he  paid  according 
to  the  pay  rolls.  Tbat  defendant  asked  him 
for  the  pay  rolls,  and  he  showed  them  to 
him;  and  he  told  defendant  he  had  no  ac- 
count against  him.  He  had  one  against 
Wright,  and  showed  it  to  witness.  Defend- 
ant told  Canova  he  must  have  no  account 
against  him.  Defendant  spoke  of  the  pay 
rolls  several  times  during  this  conversation. 
That,  after  defendant  discharged  Wright, 
the  former  went  to  Canova  again  to  get  the 
pay  rolls,  and  Canova  told  him  Wright  had 
taken  them  away;  and,  a  day  or  two  after, 
defendant  asked  Canova  again  for  the  pay 
rolls,  and  he  said  Wright  had  destroyed 
them;  and  defendant  said  to  Canova  that 
he  regretted  it  very  much,  as  these  pay  rolls 
were  very  Important  to  both  of  them.  That, 
some  time  after  this,  defendant  wrote  to 
Mr.  D.  Pag^  to  get  cwtaln  evidence  from 
P.  T.  Canova  &  Co.,  and  he  got  the  foregoing 
statement  of  account  Defendant  had  be- 
fore seen  the  accoimt  In  Canova's  books,  and 
wanted  to  see  It  verified  by  some  other  per- 
son than  himself.  Witness  asked  Canova 
during  their  conversations  if  be  had  any  ac- 
count against  witness,  and  he  said  he  had 
none.  That  Canova  showed  him  his  book, 
and  it  contained  no  account  against  witness, 
but  did  contain  one  against  Wrl^t,  as 
shown  by  the  statement  in  evidence. 

D.  Page,  witness  for  defendant  testified: 
That  he  knew  the  parties  to  the  suit  and 
tbat  he  saw  Canova's  account  book  July  20, 
1888.  That  the  above  statement  of  account 
was  in  witness'  handwriting.  Tbat  he  got 
the  items  from  Canova's  journal  or  ledger. 
That  this  is  an  exact  copy  of  the  account 
and  that  he  copied  it  from  Canova's  books. 
Tbat  Wright's  name  did  not  appear  as  agent 
but  the  account  was  against  Wright  himself 
individually.  On  cross-examination,  he  said 
that  he  saw  a  book  in  Canova's  store,  and 
saw  some  items  charged  to  Wright  It  was 
a  journal  or  ledger.  Re-examined:  A  pay 
roll  of  May  26,  1888,  was  banded  to  him,  and 
be  said:  "This  ord»  and  pay  roll  is  signed 
by  J.  S.  Wright"  Tbat  he  was  familiar 
wltb  Wright's  handwriting.  Pay  roll  and  or- 
der filed  In  evidence.  It  is  beaded,  "J.  S. 
Wright"  There  are  names  of  persons  and 
an  amount  opposite  each.  These  amounts 
aggregate  $99.42,  and  below  this  Is,  "Gash, 
$10,"  and  then  below  this,  "Check,  $109.42." 
and  then  below  this,  "$112.50."  This  pay  roll 
is  indorsed:  "Chg.  pay  roll  to  me.  Cr.  me 
$112.50.  26  May."  The  names  Marco  and 
Keko  appear  among  the  names  of  persons. 
Defendant  then  put  in  evidence  11  checks, 
drawn,  some  In  January,  February,  March, 
AprU,  May,  and  June,  1888,  and  December, 
1887,  by  defendant  on  a  bank  In  Savannah, 
Ga.,  in  favor  of  J.  S.  Wright,  and  Indorsed 
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bj  Wri^t  to  P.  3.  CanoTM  ft  Co.,  and  by 
P.  J.  Canora  &  Go.,  the  witness  proving  the 
slgnatnre  of  the  named  parties. 

P.  J.  Canova,  being  recalled,  testified  that 
tbese  chedcs  had  all  been  accounted  for,  and 
that  none  of  them  were  coTered  by  the  ac- 
count sued  on;  and  ttiat  when  Page  came 
to  his  store  In  July,  1888,  to  examine  the  ac- 
count sued  on,  witness'  book  showed  the  ac- 
count to  be  against' Wright  as  agent  The 
word  "agent"  has  not  been  added  since  the 
account  was  made  on  the  books. 

In  our  opinion,  the  verdict  is  contrary  to 
the  evidence.  The  evidence  does  not  show 
that  Wright  was  authorized  by  Clinch  to 
bind  him  to  pay  Ganova  ft  Co.  for  goods 
furnished  the  parties  named  in  the  bill  of 
particulars.  Pencil  Co.  v.  Wolfe,  80  Pla.  300, 
11  South.  488.  These  parties  are  not  shown 
to  have  worked  at  Clinch's  brickyard,  or  to 
have  been  in  his  employ.  Without  further 
discussion  of  the  testimony,  or  noticing  other 
features  of  the  case,  we  will  reverse  the 
Judgment,  and  remand  the  canae  for  a  new 
triaL    It  will  be  so  ordered. 


on  Ala.  «8) 

NICROSI  V.  mVINB. 
(Supreme  Oonrt  of  Alabama.    May  1, 1894.) 

OaKXISHMBNT— STOCKHOLnSRB  —  FiCTITlOOS  PAT- 

MEKT  or  Stock  SuBSORiprioNa. 
Stockholders  of  a  corporation,  who  have 
paid  for  their  stock  in  property  at  an  agreed  fic- 
titious value,  are  not  liable  to  garnishment  by  a 
judgment  creditor  of  the  corporation  for  the  dif- 
ference between  the  face  valne  of  the  stock  and 
the  valae  of  the  property  payment. 

Appeal  from  circuit  court,  Montgomery 
county;  John  R.  Tyson,  Judge. 

Garnishment  by  John  B.  Nicrosi  against 
W.'  M.  Irvine  on  a  Judgment  against  the 
Calera  Land  Company.  E^m  a  Judgment 
for  tbe  garnishee,  {daintiff  appeals.  Af- 
firmed. 

Tboa.  H.  Watts,  for  appellant  BrickeU, 
Semple  ft  Gunter,  for  appellee. 

McGLBLLAN,  J.  Nicrosi,  having  a  Judg- 
ment against  the  Calera  Land  Company, 
sued  out  process  of  garnishment  against  W. 
M.  Irvine,  alleging  that  said  Irvine  was  in- 
debted to  the  defendant  in  Judgment  To 
put  the  case  in  the  light  most  favorable  to 
the  plalntlfF,  the  answer  of  the  garnishee 
disclosed  the  following  facts:  Irvine  and  oth- 
ers, on  August  1,  1885,  entered  into  a  con- 
tract among  themselves  to  Jointly  buy  cer- 
tain lands,  with  a  view  to  the  organization 
of  a  land  corporation  for  the  purpose  of  ea- 
tablishing  and  building  a  town  on  said  lands 
through  the  sale  of  lots  therein  by  the  cor- 
poration to  third  persons,  etc.  It  was  agreed 
between  Irvine  and  his  said  associates  that 
each  of  them  should  subscribe  for  the  stock 
of  said  corporation,  to  the  extent  of  five 
times  the  amount  each  had  contributed  to- 
wards the  purchase  of  the  land,  and  should 


pay  In  full  for  such  stock  by  a  conveyance  of 
the  land  to  the  proposed  corporation  at  a 
price  five  times  the  amount  paid  for  It  by 
them.  This  agreement  was  in  all  respects 
executed  and  carried  out  The  land  was  pur- 
chased. The  c(»poration  was  organized. 
Eiach  of  the  purchasers  of  the  land  sub- 
scribed for  shares  In  the  capital  stock  equal, 
at  their  face  cr  par  value,  to  five  times  thA 
sum  contributed  by  each  to  the  purchase  of 
the  land,  and  each  and  all  of  these  subscrip- 
tions were,  nominally,  fully  paid  by  a  con- 
veyance of  the  land  to  the  corporation  at  a 
valuation  equaling  the  face  value  of  the 
stock,  and  five  times  greater  than  the  price 
paid  for  the  land;  and  each  of  said  parties 
had  Issued  to  him,  and  received,  the  shares 
thus  subscribed  for,  fully  paid,  in  the  man- 
ner stated,  according  to  the  terms  of  said 
agreement  and  also  fully  paid  as  between 
the  subscribers  and  the  corporation,  so  far 
as  th«y  and  the  corporation  were  capable  of 
effecting  such  a  result  Irvine  contributed 
$S00  to  the  purchase  of  the  land.  He  accord- 
ingly subscribed  for  25  shares  of  the  capital 
stock,  of  the  par  value  of  9100  per  share,  or 
12,500.  He,  with  the  others  associated  with 
him,  paid  his  subscription  by  uniting  with 
them  In  the  conveyance  of  the  land  to  the  cw- 
poratlon.  He  has  neva  paid,  nor  been  called 
on  by  the  corporation  to  pay,  anything  fur- 
ther for  this  stock.  The  land,  at  the  time  of 
the  subscription  to  and  issuance  of  these 
shares  of  stock,  was  worth  only  tbe  price 
paid  for  It  by  Irvine  and  associates.  That 
was  its  value  when  it  was  conveyed  to  the 
corporation,  and,  it  may  be  conceded,  has 
been  Its  value  ever  since  that  time.  So  that 
In  point  of  fact  Irvine  paid  only  $500,  or 
property  worth  only  1000,  for  $2,500  in  the 
capital  stock  of  the  corporation.  The  corpo- 
ration thus  formed,  and  whose  stock  Irvine 
thus  subscribed  for  and  received,  in  the  sum 
of  $2,500,  in  consideration  or  on  payment  of 
$500,  only,  was  the  Calera  Land  Company, 
the  defendant  In  the  Judgment  upon  which 
this  garnishment  is  pending.  On  the  theory 
that  these  facts  showed  that  Irvine,  the  gar- 
nishee, was  indebted  to  the  defendant  cor- 
poration, tor  unpaid  subscription  to  Its  cap- 
ital, in  a  sum  equal  to  the  diftawnoe  between 
the  money  paid,  w  the  value  of  the  property 
delivered  by  him  on  his  subscription,  and 
the  amount  of  the  stock  subscribed  by,  Issued 
to,  and  received  by  him,  and  upon  the  fur- 
ther theory  that  this  was  a  demand  of  the 
def  eudant  against  the  garnishee  which  could 
be  subjected  in  this  proceeding,  the  plaintiff 
moved  for  Judgment  against  the  garnishee 
on  his  answer.  The  court  denied  tbe  motion, 
declined  to  enter  Judgment  an^  discharged 
the  garnishee.  The  present  appeal  presents 
this  action  of  the  trial  court  for  review. 

It  is  thoroughly  well  established  law  that 
in  the  absence  of  fraud  on  the  part  of  the 
debtor,  or  fraudulent  collusion  between  him 
and  the  gamUdiee^  only  sndi  money  demaads 
can  be  subjected  by  prooeaa  of  gamlabmeat 
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to  tbe  satistectlon  of  the  plalntifTs  Judgment 
as  the  defendant  In  Judgment  could,  in  his 
own  name  and  right,  recover  In  an  action 
of  debt  or  indebitatus  assumpsit  1  Brick. 
Dig.  p.  175,  S§  313,  314;  3  Brick.  Dig.  pp. 
524,  526,  a  6,  7,  8,  9;  Bank  t.  Miller,  77  Ala. 
168;  Teagne  v.  I>e  Grand,  85  Ala.  493,  6 
South.  287;  Archer  t.  Bank,  88  Ala.  249,  7 
South.  53;  Craft  t.  Summersell,  93  Ala.  430, 
9  South.  593.  The  only  exception  to  this 
rule  Is  that  referred  to  abore  as  resting  on 
the  fraud  and  collusion  of  the  defendant 
and  garnishee.  Fraud,  within  the  meaning 
of  this  exception,  is  that  conduct  on  the  part 
of  a  Judgment  debtor  which  is  actuated  by 
an  intent,  actual  or  constructive,  to  hinder, 
delay,  and  defraud  creditors,  and  whereby 
he  disables  himself  to  sue  his  debtor,  though 
the  debt  Is  not  in  fact  satisfied.  A  familiar 
illustration  is  shown  in  an  assignment  by  the 
debtor  of  a  chose  in  action  for  his  own  bene- 
fit to  a  third  person,  with  a  coyinoos  pur- 
pose. In  such  case  the  Judgment  debtor 
could  not  maintain  an  action  of  debt  or 
indebitatus  assumpsit  against  the  garnishee, 
for  he  has  ^topped  himself  by  the  assign- 
ment; yet  the  chose  being  fraudulently  held 
by  the  assignee  for  his  benefit,  and  the  debt 
being  in  reality  due  to  him,  though  he  can- 
not recover  It  In  his  own  name,  his  creditor 
may  subject  it  by  garnishment  to  the  pay- 
ment of  a-  Judgment  against  him.  Price  v. 
Masterson,  35  Ala.  483;  Alexander  v.  Pol- 
lock &  Co.,  72  Ala.  137.  This  exception  to 
the  general  rule  has  no  place  in  the  case  at 
bar,  for  there  is  no  ground  for  the  Insistence 
that  the  corporation  failed  In  the  flr,9t  in- 
stance to  secure  a  right  of  action  against 
Irvine  through  any  covinous  purpose  with 
respect  to  creditors,  or  any  other  character 
of  fraud;  and  it  is  clear  that  If  the  defendant 
corporation  ever  had  a  right  of  recovery  in 
debt  or  indebitatus  assumpsit  against  Irvine 
in  respect  of  the  difference  between  the  face 
value  of  the  stock  subscribed  by  and  isisned 
to  him  and  the  value  of  the  property  be  con- 
veyed In  consideration  thereof.  It  has  that 
right  of  action  now,  and  its  demand  thus  en- 
forceable may  in  this  proceeding  be  sub- 
jected to  plaintifrs  Judgment  So  that  the 
sole  question  U  whether,  on  the  facts  we 
have  conceded  to  exist,  Irvine  could  be  co- 
erced, by  an  action  ex  contractu,  at  law,  in 
the  name  of  the  CaleraXand  Company  and 
in  Its  right,  to  pay  to  said  company  ,said 
difference  in  values  amounting  to  $2,000. 
We  think  not  With  mil  knowledge  by  all 
parties  of  all  the  facts,  the  corporation  agreed 
to  issue  and  deliver  25  shares  of  its  capital 
stock,  of  the  nominal  value  of  $2,500.  Ir- 
vine agreed  to  take,  and  did  take,  said  25 
shares.  The  company  agreed  to  receive,  as 
full  payment  for  these  shares,  a  conveyance 
by  Irvine  of  speclflc  property.  Irvine  agreed 
to  convey  said  propo^,  and  nothing  else, 
nor  to  pay  aught  else,  in  full  payment  He 
itd  convey  it  Tbe  corporation  received  It 
Bach  party  yielded  and  received  all,  and 


precisely  what,  each  had  agreed  to  yield 
and  receive.  Every  obligation  imported  by 
the  contract,  as  between  the  contracting 
parties  themselves,  has  been  discharged. 
The  contract,  as  between  them,  has  been 
fully  executed  and  performed.  If  it  is  to 
be  treated  as  valid  at  law,  the  corporation 
could  no  more  insist  upon  additional  pay- 
ment by  Irvine  than  Irvine  could  compel 
the  Issuance  and  delivery  to  him  of  addi- 
tional .shares  of  Its  stock.  If,  by  reason  of 
constitutional  and  statutory  provisions,  tbe 
contract  is  to  be  considered  as  void  at  law, 
the  case  would  stand  upon  the  naked  fact 
that  the  parties,  not  constrained  thereto  by 
any  binding  obligation,  had  exchanged  cer- 
tain property  (shares  of  stock)  on  the  one 
hand,  and  land  on  the  other;  and  while  the 
stock  might  be  void,  In  the  hands  of  Irvine, 
and  his  conveyance  voidable,  for  the  want 
of  a  consideration.  It  ijs  not  possible  to  con- 
ceive that  he  would  yet  be  under  a  legal 
contractual  obligation  to  deliver  other  prop- 
erty, or  pay  money  which  was  not  even  con- 
templated by  the  void  contract— the  only 
contract  evear  attempted  or  Intended  to  be 
made  between  the  parties.  The  capital  of  a 
corporation  is  regarded  as  a  trust  fund  for 
its  creditors;  and  upon  the  theory  that  the 
difference  between  the  face  value  of  shares 
in  such  capital  and  the  value  of  property 
which  has  been  conveyed  to  the  corporation 
for  such  shares  at  an  overvaluation  belongs 
to,  and  constitutes  in  part,  3uch  trust  fund, 
a  court  of  clmncery  will,  at  the  Instance  of 
creditors,  conserve  the  Integrity  of  the  fund 
by  decreeing  the  payment  of  such  difference 
by  the  subscriber.  Blyton  Land  Co.  v.  Bh:- 
mingham  Warehouse  &  Elevator  Co.,  92 
Ala.  407,  9  South.  129.  But  this  right  In 
the  creditors  is  purely  an  equitable  one,  and 
not  enforceable  at  all  at  law,  and  enforceable 
In  equity  on  the  Independent  standing  of 
creditors  In  relation  to  the  capital  stock,  and 
not  through  any  supposed  legal  or  equitable 
right  the  corporation  Itself  ha,?  to  demand 
payment  of  such  difference  for  its  own  bene- 
fit in  any  form,  for  it  has  no  such  right 

There  are  some  intimations  and  expressions 
in  two  or  three  cases  decided  by  this  court 
which  are  not  In  harmony  with  the  foregoing 
views  and  onr  conclusion  that  garnishment 
is  not  plalntUTs  remedy  in  thi,B  case,  because 
the  Judgment  debtor  could  not  have  main- 
tained debt  or  indebitatus  assumpsit  against 
the  garnishee.  Thus,  In  the  case  of  Par- 
sons V.  Joseph,  92  Ala.  4D3,  407,  8  South. 
788,  it  is  said:  "It  may  be  that  stockholdo^ 
who,  knowingly  and  Intentionally,  have  sub- 
scribed and  paid  for  stock  with  property 
upon  a  fictitious  valuation,  are  liable,  as 
stockholders  who  have  not  paid  np  In  full 
for  their  stock,  within  the  meaning  of  the 
statute,  to  creditors  who  have  not  precluded 
themsdves  from  maintaining  the  suit"  And 
In  Joseph  v.  Davis,  10  South.  830,  it  is  said: 
"This  court  •  •  •  has  recenljy  deddad 
that  a  sabscriptioo  Cor  stock,  payable  la 
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property  at  a  flctltlons  Talnation,  and  which 
could  not  be  enforced  against  the  subscrlbar 
by  the  corporation  In  its  own  Interest,  be- 
cause TiolatlTe  of  article  14,  |  6,  of  the  con- 
Btttation,  and  section  1662  of  the  Code,  Is 
not  Told  as  against  a  creditor  of  the  corpora- 
tion. BIyton  Land  Co.  ▼.  Birmingham  Ware- 
house &  Elevatw  Co.,  92  Ala.  407,  9  South. 
129;  Paisons  t.  Joseph,  92  Ala.  403,  8  South. 
788."  These  expressions,  in  the  first  place, 
were  dicta,  in  each  of  the  cases  in  which 
they  were  employed.  MoreoTer,  In  the  Par- 
sons Case,  the  expression  was  not  afflrmatire 
at  all,  but  a  mere  suggestion  or  quaere;  and, 
in  the  Joseph-Davis  Case,  it  wa,s  only  in- 
tended, by  the  language  we  have  quoted, 
to  show  that  such  subscriptions  to  stock 
were  not  void,  and  not  that  they  imported 
a  legal  UabtUty,  enforceable,  in  respect  of 
the  overraluatlon  of  property,  at  the  salt 
of  the  corporation  against  the  subscriber. 
And  this  is  demonstrated  by  the  fact  that 
the  court  cited  the  Elyton  Land  Co.  Case  as 
fully  sustaining  the  proposition  intended  to 
be  announced,  and  that  case  goes  only  in 
support  of  the  doctrine  that  creditors  of 
the  coriwration,  on  the  theory  that  the  sub- 
scribed caidtal  is  a  trust  fund,  may  proceed 
hi  equity  against  stockholders  who  have  at- 
tempted payment  of  their  subKriptions  iu 
property  at  a  fictitious  valuation.  The  trial 
court  properly  discharged  the  garnishee,  and 
its  judgment  is  afBrmed. 


OOa  Ala.  «0) 
BROOKWAT  r.  GADSDBN  HINBRAL 
LAND  CO. 

(Supreme  Court  of  Alabama.    April  12,  1894.> 
KoTE  Patabls  to  Corporatiok  —  Cai.1  bt  Di- 

HBCTOKS — VaLIDITT — DBWAIID — EviDIffOB. 

1.  Where  the  shareholders  of  a  corporation 
executed  their  notes,  payable  to  the  company, 
"subject  to  the  call  of  the  board  of  directors, 
a  cafi  for  the  money  due  on  the  notes  of  tiiose 
shareholders  only  who  had  sold  their  stock  is 
void. 

2.  Where  a  note  is  payable  to  a  corporation 
at  a  particular  place  on  demand,  subject  to  call, 
a  cause  of  action  does  not  accrue  thereon  until 
demand  has  been  made. 

3.  In  an  action  on.  a  note  given  by  a  share- 
holder of  a  corporation  to  the  company,  pay- 
able on  demand,  and  subject  to  call,  the  pro- 
ceedings of  a  meeting  of  its  board  of  directors, 
held  ontside  of  the  state,  in  which  the  president 
was  instructed  to  collect  money  due  on  notes 
from  parties  who  had  sold  their  stock,  are  in- 
admissible, when  there  is  no  evidence  that  de- 
fendant had  sold  his  stock,  and  a  compliance 
with  Laws  1888-89,  p.  76,  regulating  the  hold- 
ing of  such  meetings  outside  of  the  state,  has 
not  been  shown. 

4.  Where  a  note  is  payable  to  a  corporation 
on  demand,  subject  to  call,  a  cause  of  action 
does  not  accme  thereon  until  the  call  has  been 
made. 

Appeal  from  dt;  court  of  Gadsden;  John 
H.  Disque,  Judge. 

Action  by  the  Gadsden  Mineral  Land  Com- 
pany against  W.  G.  Brockway.  From  a 
Judgment  for  defendant,  plaintiff  appeals, 
iterersed. 


On  the  trial  of  the  cause,  as  Is  shown  by 
the  bill  of  exceptions,  the  plaintiff  Introduced 
in  evidence  the  note  sued  on,  a  copy  of  which 
Is  found  in  the  opinion.  The  plaintiff  in- 
troduced In  evidence  a  copy  of  the  minute 
entry  of  a  meeting  of  the  stockholders  of  the 
Gadsden  Mineral  Land  Company,  at  which 
meeting  there  was  a  resolution  passed  in- 
structing the  president,  "to  call  the  money 
due  on  notes  of  members  who  bad  sold  their 
stock."  The  defendant  objected  to  the  in- 
troduction of  this  minute  entry  of  the  pro- 
ceedings of  the  stockholders,  on  the  groimd 
that  it  was  illegal  and  irrelevant  The 
court  ovKTuled  the  objection,  and  the  de- 
fendant excepted.  The  plaintiff  also  intro- 
duced in  evidence  a  copy  of  the  minute  entry 
on  the  books  of  said  company  of  a  meeting  of 
the  board  of  directors  of  the  Gadsden  Min- 
eral Land  Company,  held  at  Chattanooga, 
T&m.,  April  5,  1889.  At  this  meeting  "the 
president  was  instructed  to  call  money  due 
on  notes  from  parties  sold  out"  The  de- 
fendant objected  to  the  introduction  of  the 
copy  of  these  proceedings  in  evidence,  on  the 
giounds:  First,  that  it  was  illegal  and  ir- 
relevant; second,  the  directors  could  not  hold 
a  meeting  outside  of  the  state;  third,  it  was 
not  shown  that  the  prerequisites  for  a  valid 
meeting  outside  of  the  state  were  observed; 
and  fourth,  because  the  meeting  was  Illegal. 
The  plaintiffs  also  introduced  in  evidence  a 
copy  of  the  minute  entry  on  the  books  of 
said  company  of  a  meeting  of  the  directors 
of  the  Gadsden  Mineral  Land  Company,  held 
November  9,  1887,  at  which  meeting  the 
president  was  instructed  to  call  for  the  pay- 
ment of  $50  from  each  of  the  stockholders' 
notes.  The  defendant  objected  to  the  in- 
troduction of  these  proceedings  of  the  stodc- 
holders  at  said  meeting  in  evidence,  and 
duly  excepted  to  the  court's  overruling  bis 
objection.  The  cause  was  tried  by  the  court 
without  the  intervention  of  a  Jury. 

Dortch  &  Martin,  for  appellant  Jas.  L. 
Taimer,  for  appellee 

HARALSON,  J.  The  record  in  this  case  is 
very  imperfectly  made  up.  No  errors  are 
assigned  on  the  rulings  on  the  pleadings,  and 
the  course  the- trial  took  indicates  that  it  was 
on  the  general  issue,  and  the  want  of  con- 
sideration. It  was  by  and  before  the  pre- 
siding judge  without  a  Jury.  It  was  ad- 
mitted that  the  plaintiff  company  was  in- 
corporated, and  no  objection  was  made  to 
the  introduction  of  the  note  sued  on.  The 
note  reads  as  follows:  "Gadsden,  Ala.,  June 
6,  1887.  On  demand.  I  promise  to  pay  to  the 
order  of  the  Gadsden  Mineral  Land  Com- 
pany, subject  to  a  call  by  the  board  of  di- 
rectors, five  hundred  and  fifty  dollars,  at 
their  office  at  Gadsden,  Ala.,  value  received," 
which  note  was  signed  by  the  defendant,  and 
on  which  there  was  an  indorsement  of  the 
payment  of  $50,  as  of  January  18,  1888.  The 
complaint,  after  describing  the  note  properly, 
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contains  the  averment,  that  "after  a  call 
made  by  the  boaid  of  directors  of  plaintiffs 
corporation,  plalntlfF  then  demanded  at 
plalntltTs  ofQce  In  Gadsden,  Ala.,  payment  of 
said  note,  which  was  renised,  and  which 
amomit  the  defendant  still  refuses  to  pay." 
The  rule  generally  Is,  that  a  note  payable  on 
demand  Is  due  forthwith,  and  no  demand  Is 
necessary  before  bringing  suit  on  It  against 
the  maker.  Owoi  y.  Henderson,  7  Ala.  641; 
Bank  y.  McDonnell,  S3  Ala.  595,  4  South.  346; 
Massle  y.  Byrd.  87  Ala.  681,  6  South.  145;  5 
Am.  &  Eng.  Enc  Law,  ^28z.  And  when 
money  Is  to  be  paid,  on  the  happening  of  a 
contingency  or  uncertain  event,  no  cause  of 
action  accrues,  until  the  contingency  hap- 
pens, or  the  event  takes  place;  as  when  the 
terms  of  subscription  to  the  capital  stock  of 
a  corporation  bind  the  stockholders,  as  in 
this  case,  to  pay  on  demand,  at  a  particular 
place,  subject  to  a  call  by  the  board  of  di- 
rectors, a  cause  of  action  does  not  accrue, 
until  a  call  is  made  by  the  company.  Glenn 
V.  Semple,  80  Ala.  162;  Massle  v.  Byrd,  su- 
PF&;  2  Pars.  Notes  &  B.  639-«44.  Where  a 
note  is  made  payable  at  a  particular  place, 
it  is  unnecessary,  in  order  to  fix  the  liability  of 
the  maker,  to  present  it  at  the  place  of  pay- 
ment, and  In  a  suit  on  the  note  to  aver  such 
presentation.  Sims  v.  Bank,  73  Ala.  248; 
Gonnerly  v.  Insurance  Co.,  66  Ala.  433;  Clark 
V.  Moses,  50  Ala.  326;  Montgomery  y.  El- 
liott, 6  Ala.  701.  The  complaint  in  this  case, 
however,  alleges  that  the  call  was  made  by 
the  board  of  directors  of  the  plaintiff  cor- 
poration, and  demand  for  payment  was  then 
made  at  plainUfTs  office  in  Gadsden.  It  was 
Incumbent  on  the  plaintiff,  therefcH'e,  before 
he  was  entiUed  to  recover,  to  prove  both  the 
call  and  the  demand  of  payment  as  alleged. 
2  Am.  &  Eng.  Bna  liaw,  399;  Wrlgjit  v. 
Paine,  62  Ala.  340;  Conn  y.  Gano,  1  Ohio, 
483.  It  also  seems  to  be  settied  on  good 
principle,  that  a  call  cannot  be  made  upon  a 
part  only  of  the  subscribers  to  the  stock  of  a 
corporation,  and  that  it  must  be  made  on  all 
alike,  or  it  will  be  void.  But  if  some 
have  contributed  more  than  others,  it  would 
be  the  right  and  duty  of  the  directors  to 
make  calls  upon  other  shareholders,  in  such 
amounts  as  to  equalize  the  contributions  of 
all.  Cook,  Stock  &  S.  J  114;  1  Mor.  Prly. 
Corp.  §  154.  The  facts  of  this  case  disclose 
that  the  shareholders.  In  order  to  pay  cer- 
tain liabilities  against  the  corporation,  were 
required  to  execute  their  notes  payable  to 
the  company  on  demand,  subject  to  the  call 
of  the  board  of  directors;  that  the  directors 
afterwards  Instructed  the  president  of  the 
company,  to  call  for  payment  of  the  notes  of 
such  stockholders  as  had  sold  their  stock.  So 
far  as  appears,  there  was  no  call  ever  made 
on  all  the  stockholders  who  had  given  notes, 
to  pay  them;  nor  that  any  demand  had  ever 
been  made  on  defendant,  before  this  suit  was 
brought,  to  pay  his  note,  nor,  even,  that  he 
bad  ever  sold  his  stock.  The  call  was  void 
t*>  begin  with,  but  if  not,  the  demand  to  pay 


was  never  made  on  him.  The  proof  fails  to 
sustain  the  averments  of  the  complaint 

The  first  and  fifth  assignments  of  error 
question  the  correctness  of  the  finding  and 
Judgment  of  the  trial  court,  and  are  well 
taken. 

The  second  is  based  on  the  alleged  errone- 
ous ruUng  of  the  court  on  the  admission  in 
evid^ice,  against  defendant's  objection,  of  the 
proceedings  of  a  meeting  of  the  stockhold- 
ers of  the  company  held  in  Gadsden,  which 
contain  a  resolution  by  which  the  presidait 
was  "instructed  to  call  the  money  due  on 
notes  of  parties  who  had  sold  their  stock." 
The  objection  to  this  evidence  should  have 
been  sustained.  A  call  which  did  not  in- 
clude all  the  subscribers,  was  Illegal,  and, 
besides,  as  has  been  stated,  there  was  no  evi- 
dence that  defendant  had  sold  his  stock. 

The  proceedings  of  the  meeting  of  Novem- 
ber 9,  1887,  were  introduced  against  the  ob- 
jection of  defendant,  which  is  assigned  as 
error.  This  evidence  seems  to  be  entirely 
irrelevant,  though  we  are  unable  to  discover 
that  it  did  aiiy  damaga  AU  that  was  done 
at  the  meeting,  so  far  as  api)ears,  was  to 
elect  a  board  of  directors  and  to  pass  a  reso- 
lution instructing  the  president  "to  call  for  a 
payment  of  $50  on  each  of  the  stockholders* 
notes  held  I^  the  company  for  the  purpose 
of  paying  taxes"  and  other  liabilities,  which 
sum,  so  far  as  defendant  Is  concerned,  seems 
to  have  been  paid  and  credited  on  the  note^ 
as  appears  from  the  note  and  the  complaint 

The  othee  and  last  assignment  of  error  re- 
lates to  the  Introduction  in  evidence  of  the 
proceedings  of  a  meeting  of  the  board  of  di- 
rectors held  in  Chattanooga,  Tenn.,  on  the 
6th  of  April,  1889,  at  which  meeting  the 
"president  was  Instructed  to  collect  money 
due  on,  notes  ftom  parties  sold  ont"  The 
evidence  was  inadmissible  for  the  reason 
that  the  call,  even  if  made  at  a  meeting  of 
the  directors  lawfully  held,  was  on  a  part, 
and  not  on  all  the  stockholders  alike,  to  pay 
their  notes;  and  there  was,  again,  no  evi- 
dence that  defendant  had  sold  his  stock,  and 
the  meeting  was  held  outside  of  the  state  of 
Alabama.  Such  a  meeting  could  be  lawful, 
only,  when  the  act  of  Incorporation  author- 
ized it,  or,  afterwards,  by  a  vote  of  the  di- 
rectors or  stockholders  it  was  so  directed, 
when  In  their  opinion  it  was  deemed  to  their 
interest  to  do  so;  provided,  that  all  the 
stockholders  who  were  residents  of  the  state 
of  Alabama,  consented  thereto  in  writing, 
and  provided  farther,  that  the  corporation 
kept  an  office,  agent  and  place  of  business 
within  this  state,  and  within  30  days  after 
any  meeting  of  stockholders  w  directors.  It 
deposited  with  such  agent  a  certified  copy  of 
the  proceedings  at  any  such  meeting,  whidi 
certified  copy  shall,  as  it  is  provided,  be  re* 
ceived  In  evidence  in  all  courts  in  this  state 
In  lien  of  the  ori^nal,  and  shall,  at  all  times, 
be  subject  to  inspection  by  any  person  law- 
fully entitied  to  demand  inspection  thereof. 
Acts  1888-89,  p.  76.    The  reaoiremeots  of 
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this  act,  to  lefrallBe  fbat  meeting,  and  to 
make  ita  proceedings  admissible  in  evidence 
In  a  court  of  tbis  state,  were  not  sbown,  and 
the  evidence  sbould  have  been  excluded.  On 
tbe  evidence,  tbe  court  erred  in  rendering 
Judgment  for  plaintiff.  It  should  have  been 
for  tbe  defendant.  To  prevent  any  possible 
Injury  we  remand  the  cause.  Beversed  and 
remanded. 

002  Ala.  U6) 

DRTMAN  V.  STATB. 

(Supreme  Court  of  Alabama.    April  11,  1894.) 

AaSAUlT  WITH  IKTBNT  TO  RaPB  —  INBTBUCTIONB — 

Cbabaotbb. 

1.  On  trial  for  an  aasault  with  intent  to 
lavish,  an  instruction,  aslced  by  defendant,  that 
a  man  may  embrace  a  woman  if,  from  her  ap- 
pearance, he  hoaestly  believes  that  she  will  not 
object,  is  improper. 

2.  An  instruction,  asked  by  defendant,  that 
when  he  took  the  stand  in  his  own  behalf  the 
state  might  assail  his  character,  is  improper. 

3.  An  instruction,  asked  by  defendant,  that 
the  fact,  if  it  be  a  fact,  that  he  created  trouble 
in  the  prosecutrix's  family,  should  not  prejudice 
him,  is  improper. 

4.  An  instruction  that  embracing;  a  woman 
against  her  will  is  not  aa  assault  if  she  indi- 
cates tliat  it  is  agreeable  to  her  is  improper. 

6.  An  instruction  that  it  is  not  for  the  jury 
to  say  whether  defendant  did  wrong  or  not; 
that  mey  are  only  to  consider  the  wrong  charged 
in  the  indictment,— is  improper. 

6.  An  instruction,  asked  by  defendant,  that 
tbe  jury  may  consider  the  character  of  the 
prosecutrix  for  chastity,  if  bad,  to  generate  a 
doubt  of  his  guilt,  is  improper. 

7.  An  instruction  that  defendant's  charac- 
ter is  assumed  to  be  good  until  clearly  shown 
to  be  otherwise  Is  improper. 

8.  An  instruction  for  the  state  that  de- 
fendant's interest  in  the  result  of  the  verdict 
may  be  considered  as  affecting  his  testimony  is 
proper. 

Appeal  from  drcnlt  court,  Jackson  connty; 
7ohn  B.  Tally,  Judg& 

Jasper  Dryman  In  this  case  was  indicted 
md  tried  for  an  assault  with  intent  to  ford- 
oly  ravish  Martha  E.  Glasscock,  and  was 
lonvicted  of  a  simple  assault,  and  fined  $25. 
Jiflirmed. 

The  testimony  for  tbe  state  tended  to  show 
(hat  on  the  day  the  prosecutrix  was  said  to 
oave  been  assaulted  defendant  was  passing 
tty  her  house,  and,  after  talking  to  a  little 
ooy  at  her  front  gate,  he  asked  for  some 
water;  that  she  was  sitting  on  the  ftont 
porch,  and  told  him  to  come  and  get  the 
water;  that  after  be  drank  the  water  he 
fvalked  along  the  porch  to  where  she  was 
fitting,  and  walked  Into  the  room,  at  the 
Boor  of  which  she  was  sitting,  and  asked  her 
to  come  in  the  room  to  him;  that  the  prose- 
cutrix refused,  and  continued  knitting;  that 
after  a  whUe  she  wanted  some  thread,  which 
was  Just  inside  of  the  door,  and  as  she  went 
to  get  It  tbe  defendant  grabbed  h»  with 
both  hands,  whereupon  she  told  the  defend- 
ant "to  turn  her  loose  anick;"  that  about 
that  time  some  men  passed  by  in  a  wagon, 
and  defendant  released  her;  that  as  be  went 
off  the  defendant  made  some  threats  against 
her,  and  seemed  to  be  very  mad;  that  the 
T.15so.nal0— 28 


prubucutrlx  did  not  scream  out,  but  that  as 
soon  as  she  could  lock  up  her  house  after 
defendant  left  she  went  to  where  her  neph- 
ew was  working,  a  short  way  off,  and  told 
him  of  what  had  happened.  The  testimony 
for  the  defendant  was  in  conflict  with  that 
for  the  state,  and  tended  to  show  that  the 
prosecutrix  was  a  woman  unchaste,  and  her 
reputation  for  virtue  was  bad.  Tbe  defend- 
ant, in  his  own  behalf,  testified  that  he  had 
had  his  arms  about  the  prosecutrix  several 
times;  that  she  bad  embraced  and  kissed 
him  several  different  times,  and  had  told 
him  of  several  men  with  whom  she  had  been 
intimate;  that  on  the  occasion  referred  to 
he  did  not  undertake  to  ravbsh  the  prosecu- 
trix, but  that,  when  passing  her  house,  she 
asked  him  to  come  in,  and  when  he  went  In 
she  threw  her  arms  around  his  neck,  and 
kissed  him,  and  stood  talking  to  him  in  a 
very  Improper  position;  and  that  when  he 
left  he  said  to  her  that  he  was  going  to  tell 
her  husband  what  a  good  time  they  had  had 
together;  and  that  the  next  thing  he  knew 
about  it  was  that  he  was  arrested  for  an  as- 
sault with  intent  to  ravish  her.  Upon  the 
introduction  of  all  the  evidence  the  defend- 
ant requested  the  court  to  give  to  the  Jury  the 
following  written  charges,  and  separately 
excepted  to  the  court's  refusal  to  give  each 
of  them  as  asked:  (1)  "A  man  may  embrace 
a  woman  without  her  consent,  and  still  not 
be  guilty  of  an  assault  He  is  not  bound  to 
say,  'Madam,  I  want  to  hug  you,'  and  have 
her  say  to  him,  'I  agree  or  consent,  sir,  that 
you  may  hug  me.'  This  sort  of  formality  is 
not  required.  If  her  conduct  at  the  time  is 
such  as  to  create  the  reasonable  belief  in  the 
mind  of  the  man  .that  she  is  willing  to  submit 
to  his  embrace,  then  he  has  the  right  to  act 
on  such  appearances;  and  if  he  does  so  under 
the  honest  belief  that  be  is  doing  nothing  ob- 
jectionable to  her,  he  thereby  commits  no  as- 
sault" (2)  "When  Jasper  Dryman  went  tip- 
on  the  witness  stand  and  testified  as  a  wit- 
ness in  bis  own  behalf,  this  made  it  legal 
and  permissible  for  tbe  state  to  assail  his 
cliaracter  by  calling  on  his  neighbors,  and 
asking  them  on  tbe  witness  stand  to  testify 
as  to  his  character."  (3)  'The  defendant  U 
charged  with  an  assault  with  Intent  to  rape^ 
and  this  offense  either  was  or  was  not  com- 
mitted. If  it  was  not,  then  the  fact  If  It  be 
a  fact,  that  the  defendant  did  create  trouble 
in  the  family  of  Glasscock,  and  have  im- 
proper conduct  with  Glasscock's  wife,  can- 
not be  looked  to  to  prejudice  defendant" 
(4)  "If  a  man  puts  his  hands  on  a  woman  in 
lustful  desire,  against  her  will,  still  this  li 
no  assault  If  she  had  indicated  by  her  word* 
or  conduct  that  such  embrace  was  agreeable 
to  her,  or  her  conduct  was  such  as  to  Induce 
a  reasonable  man  to  believe  that  she  wsi 
consenting,  and  was  so  understood  by  hin^ 
—then  tills  would  not  be  an  assault"  (5)  "II 
is  not  for  the  jury  to  say  whether  the  defend- 
ant did  wrong  or  not;  the  only  wrong  thi^y 
are  concerned  about  Is  the  one  charged  In 
tha  Indictment"    (Q  "It  Is  competent  foi 
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the  defendant  to  prove  the  character  of  Mrs. 
Glasscock;  and  if  she  appears  from  the  evi- 
dence to  be  under  a  character  bad  for  chastity, 
this  Is  competent  for  the  Jury  to  look  to,  to 
generate  a  doubt  of  his  guilt,  if  they  so  regard 
It"  (7)  "The  law  does  not  Impute  to  Jasper 
Dryman  a  bad  character.  It  assumes  his  char- 
acter to  be  good  until  the  evidence  clearly 
shows  It  to  be  otherwise."  At  the  request 
of  the  state  the  court  gave  the  following 
charge,  and  to  the  giving  of  this  charge  the 
defendant  duly  excepted:  "Although  the  de- 
fendant Is  himself  a  competent  witness,  yet, 
in  the  consideration  of  his  testimony,  yoa 
would  be  authorized  to  consider  the  Interest 
he  has  in  the  result  of  your  verdict" 

J.  E.  Brown,  for  appellant  Wm.  L.  Mar- 
tin, Atty.  Gen.,  for  the  State. 

HARALSON,  J.  The  only  exceptions  re- 
served arise  upon  the  rulings  of  the  court 
on  the  charges  refused  and  givm.  The  de- 
fendant requested  seven  charges,  each  of 
which  was  refused.  We  consider  them  sep- 
arately. 

No.  1  jB  argumentative,  and  was  properly 
refused  on  that  account.  It  was  farther 
faulty  in  the  postulate  that  a  man  charged 
as  defendant  was  had  the  right,  under  the 
circumstances  hypothesized,  to  embrace  the 
woman.  If,  under  any  circumstances,  he 
might  be  Justified  in  so  doing,  we  can  scarce- 
ly hold  he  has  any  rights  in  the  premises. 

No.  2  was  an  improper  request  While  it 
is  true  the  credibility  of  a  defendant  testi- 
fying In  his  own  behalf  may  be  impeached 
In  the  same  manner  as  that  of  any  other 
witness,  it  is  not  Incumbent  on  the  state  to 
impeach  him,  or  else  be  put  in  the  attitude, 
as  the  charge  Implies,  of  tacitly  admitting 
that  the  Jury  should  give  full  credence  to 
his  testimony,  although  it  may  be  in  conflict 
with  other  evidence  In  the  cause. 

No.  8  Is  argumentative.  It  singles  out  and 
lays  stress  on  a  particular  phase  of  the  evi- 
dence, and  also  Ignores  the  lesser  degree  of 
the  crime  Included  in  the  Indictment 

No.  4  Is  contradictory  and  confusing.  It 
Is  a  striking  solecism  to  say.  If  a  woman,  by 
her  words  and  conduct,  indicates  to  a  man 
that  his  embraces  will  be  agreeable  to  her, 
and  he  responds  to  the  invitation,  that  such 
an  embrace  can  be  against  her  will. 

No.  6  Is  also  contradictory,  and  calculated 
to  confuse.  While  the  wrong  the  Jury  was 
concerned  about  was  the  one  charged  in  the 
indictment  It  was  true  that  It  was  for  them 
to  say,  at  least,  whether  defendant  did 
wrong  or  not— a  proposition  the  charge  de- 
nlea 

No.  6  Is  subject  to  the  vice  of  singling  out 
the  evidence  tending  to  show  the  want  of 
chastity  in  the  prosecutrix,  disconnected  with 
the  other  evidence  In  the  case,  as  being  suf- 
ficient to  generate  a  doubt  of  the  guilt  of  the 
defendant  Fate  v.  State,  94  Ala.  14,  10 
South.  665;  Jofanson  v.  State,  84  Ala.  35,  10 
6outh.  667. 


No.  7  is  as  erroneous  as  can  be.  The  law 
makes  no  presumptions  as  to  reputation.  In 
the  absence  of  aU  proof  on  the  subject  char- 
acter is  not  to  be  taken  as  either  good  or 
bad,  and  the  Jury  are  not  authorized  to  as- 
sume that  It  Is  the  one  <ur  the  other,  and  al- 
low the  assumption  to  Incline  them  to  a  con- 
viction or  an  acquittal.  Danner  v.  State,  64 
Ala.  127;  Little  v.  State,  68  AU.  265. 

There  was  no  reversible  error  In  charge  1 
given  at  the  Instance  of  the  state.  We  find 
no  error  in  the  record,  and  the  Judgment  of 
the  court  below  Is  afllrmed.    Affirmed. 


(101  AU.  aat) 

EPPERSON  V.  RICE,  Indgew 

(Supreme  Court  of  Alabama.    April  12,  1884.) 

Spboial  Jddob— Appoihtmbnt— Phobibitiok. 

1.  Code,  §  802,  provides  that  the  register  in 
chancery  shall  appoint  a  special  jadge  in  cases 
where  the  probate  judge  is  disqualified  by  rela- 
tionship; or,  if  the  register  is  disqualified,  the 
circuit  court  shall  make  the  appointment  A 
probate  judge,  disqualified  to  try  an  election 
contest,  and  supposing  the  register  was  also  in- 
competent, certified  his  incompetency  to  the  dr- 
cuit  court,  who  appointed  a  special  Judge,  and 
afterwards  again  certified  his  incompetency  to 
the  register,  who  appointed  the  same  person. 
Held,  that  all  the  acts  of  the  special  judge  are 
presumed  to  have  been  done  under  his  legal  ap- 
pointment 

2.  The  regularity  of  such  proceedings  cannot 
be  raised  on  petition  for  writ  of  prohibition. 

Appeal  from  city  court  of  Decatur;  W.  H. 
Simpson,  Judge. 

Application  by  Joseph  D.  Epperson  tor  writ 
of  prohibition  addressed  to  Green  P.  Rice, 
special  Judge.  From  a  Judgment  refusing 
the  application,  petitioner  appeals.   Affirmed. 

Joseph  D.  Epperson  filed  a  petition,  ad- 
dressed to  the  city  court  of  Decatur,  praying 
for  a  writ  of  prohibition,  or  other  appropri- 
ate process,  addressed  to  Green  F.  Rice, 
presiding  as  special  Judge  of  probate  in  the 
matter  of  a  contested  election  for  the  office 
of  treasurer  of  Morgan  county,  and  com- 
manding the  said  Rice  to  refrain  from  fur- 
ther assuming  Jurisdiction  of  said  contest 
restraining  him  from  taking  any  steps  in  the 
said  case,  and  from  making  any  order  or 
rendering  Judgment  therein.  The  Judge  of 
the  dty  court  refused  the  prayer  of  the  pe- 
tition, and  dismissed  the  same.  Petitioner 
appeals.    Affirmed. 

Wert  &  Speake  and  B.  W.  Godbey,  for  ap- 
pellant J.  B.  Moore  and  Roueboc  &  Nathan, 
for  appelleft 

HEAD,  J.  There  seems  to  us  no  merit  In 
this  appeal.  It  is  not  questioned  that  the 
probate  Judge  was  Incompetent  to  try  the 
proposed  contest  by  reason  of  relationship 
to  one  of  the  i>arties,  and  the  only  question 
Is  whether  Green  P.  Rice  was  lawfully  ap- 
pointed as  special  Judge  to  try  it  Section 
802  of  the  Code  provides.  In  such  cases,  that 
the  judge  of  probate  must  certify  his  Incom- 
petencgr  to  the  register  In  chancery  of  the 
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county,  or.  If  the  register  Is  Incompetent,  to 
tbe  Judge  of  the  circuit  or  chancellor  of  the 
division,  and  such  register,  Judge,  (x  chancel- 
lor must,  upon  such  certificate,  appoint  a 
disinterested  person,  practicing  In  the  county, 
learned  in  the  law,  to  act  as  special  Judge 
of  probate;  and  such  special  Judge,  in  rela- 
tion to  such  matter  or  proceeding,  shall  have 
the  Jurisdiction  and  authority,  and  discharge 
the  duties,  of  Judge  of  probate;  and  the 
orders  and  decrees  made  or  rendered  by  him 
shall  be  entered  on  the  records  of  the  court, 
and  shall  baive  the  force  and  effect,  and 
shall  be  subject  to  revision  on  appeal,  or  by 
otho'  revisory  remedy,  of  orders  and  decrees 
of  the  court  of  probate,  or  of  the  Judge 
tiiereof.  It  wUl  be  observed  tiie  provision 
applies  as  well  to  special  proceedings  be- 
fore tbe  probate  Judge,  as  such,  as  before 
the  court  of  probate.  In  the  present  case 
It  was  at  first  snpposea  that  the  register  was 
also  incompetent  by  reason  of  relationship, 
and  the  Judge  of  probate  certified  his  own 
Incompetency  to  the  circuit  Judge,  who  there- 
uix>n  appointed  Green  P.  Rice  to  sit  as  spe- 
cial Judge  in  the  cause.  Afterwards,  that 
proving  to  be  an  error,  or  the  register's  In- 
competency being  doubtful,  the  Judge  of 
probate,  within  ample  time,  certified  his  own 
Incompetency  to  the  register,  who  thereupon 
appointed  the  same  i)er8on, — Green  P.  Rice, 
—who  acted  under  both  appointments. 
Clearly,  one  oe  the  other  of  these  appoint- 
ments was  legal,  and  the  acts  of  the  special 
Judge  will  be  referred  to  the  legal  appoint- 
ment. 

Questions  touching  the  regularity  of  the 
proceeding  cannot  properly  be  raised  on  pe- 
tition for  the  writ  of  prohibition.  That  writ 
is  to  prohibit  usurpation  of  power.  The  spe- 
cial Judge  having,  by  a  lawful  appointment, 
acquired  ^  Jurisdiction  in  the  premises,  his 
errors  and  irregularities,  if  any  he  committed, 
should  be  corrected  in  some  other  way,  and 
not  by  prohibiting  the  exercise  of  his  Juris- 
diction. The  principle  Is  so  obvious  that  it 
Is  unnecessary  to  say  more.    Affirmed. 


(Un  Ala.  Ut) 

BROWN  V.  FIRST  NAT.  BANE  OF  TUSCA- 
LOOSA 
(Supreme  Court  o4  Alabama.    May  1,  ISdl.) 

NSGOTIABLB  iNSTIinMBIITa  — BoNA  FiDB  PCBCBIA- 

■B8 — Estoppel. 
Tbe  maker  of  a  note  payable  at  Tnsca- 
looaa  Fence  Factoiy  is  estopped  in  a  snit  there- 
on by  an  innocent  purchaser  for  value  to  deny 
the  existence  of  such  a  place. 

Appeal  from  circuit  court,  Tuscaloosa 
county;   S.  H.  Sprott,  Judge. 

This  was  an  action  brought  by  the  appellee, 
the  First  National  Bank  of  Tuscaloosa, 
against  J.  Wick  Brown;  and  coimted  on  a 
promissory  note.  The  facts  of  the  case  are 
sufficiently  stated  In  the  opinion.  The  de- 
fendant ottered  to  introduce  evidence  tending 
to  show  that  there  was  no  such  place  as 


the  Tuscaloosa  Fence  Factory.  Tbe  plaintiff 
objected  to  the  introduction  of  this  testi- 
mony, the  court  sustained  the  objection,  and 
the  defendant  duly  excepted.  Upon  the 
hearing  of  all  the  evidence,  the  court  at  the 
request  of  the  plaintiff,  gave  the  general 
affirmative  charge  in  its  behalf,  and  4o  the 
giving  of  this  charge  the  defendant  duly 
excepted.  There  was  Judgment  for  the  plain- 
tiff, and  defendant  appeal,?.    Affirmed. 

Hargrove  &  Vande  Graaff,  for  appellant 
Frank  S.  Moody,  for  appellee. 

HARALSON,  T.  The  note  sued  on  in  this 
case  reads  as  follows:  "Tuscaloosa,  Alabama, 
April  28,  18»1.  Six  months  after  date,  I 
promise  to  pay  to  the  order  of  W.  B.  PoUett 
&  Co.,  the  sum  of  one  hundred  and  twenty- 
five  dollars,  value  received,  with  interest 
from  the  28th  day  of  April,  1891,  and  do  here- 
by expressly  waive  all  exemption  rights  un- 
der the  constitution  and  law.s  of  the  state  of 
Alabama.  Payable  at  Tuscaloosa  Fence  Fac- 
tory. J.  Wick  Brown."  The  defenses  set 
up  were  want  and  failure  of  consideration, 
fraud  in  procuring  the  execution  of  the  note, 
and  that  at  the  time  of  Its  execution  there 
was  not,  "and  at  no  othw  time  before  nor 
since  It  was  executed,  was  there,  nor  has 
there  been,  such  a  place  or  factory,  as  the 
Tuscaloosa  Fence  Factory."  The  replications 
to  the  pleas  setting  up  these  defenses— de- 
murrers to  which  were  overruled,  and  on 
which  Issue  was  Joined— set  up  In  substance, 
that  the  plaintiff,  the  appellee  here,  pur- 
chased the  note  sued  on,  in  the  usual  course 
of  business,  for  a  valuable  consideration,  In 
good  faith,  before  maturity,  and  without 
notice  of  any  defense  to  said  note,  or  of  any 
defect  or  informality  therein;  that  the  de- 
fendant executed  the  note  sued  on,  and  latated 
therein,  that  it  was  payable  at  the  Tuscaloosa 
Fence  Factory,  and  the  defendant  cannot  be 
heard  to  say,  as  against  the  plaintiff,  that 
there  Is  not  now,  nor  was  there  at  the  time 
said  note  was  signed,  nor  since,  such  a  place 
as  the  Tuscaloosa  Fence  Factory,  and  that 
defendant  Is  estopped  by  the  recitals  In  the 
exhibit  to  his  pleas,  from  denying  that  there 
was  or  is  such  a  place. 

It  is  a  principle-  of  general  recognition, 
that  a  purchaser  of  commercial  paper  In 
the  usual  course  of  business,  before  Its  ma- 
turity, for  a  valuable  consiueration,  having 
no  notice  of  defenses  that  existed  between 
the  original  parties,  or  have  subsequentiy 
arisen.  Is  a  "bona  fide  holder  for  value,"  and, 
as  such,  takes  the  instrument  free  from  de- 
fenses which  were  available  between  the 
original  parties.  Rand.  Com.  Paper,  |  14;  2 
Daniel,  Neg.  Inst  789a.  This  court  has  held 
to  this  doctrine  with  an  unwavering  hand. 
We  have  gone  to  the  extent  of  holding,  that 
such  a  purchaser  Is  under  no  legal  obliga- 
tion to  Inquire  of  the  maker  whether  there 
was  any  defense  or  any  defect  in  the  note 
(Wildsmith  V.  Tracy,  80  Ala.  281);    that  In 
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his  hands,  the  Instrument  is  discharged  of 
all  legal  and  equitable  defenses  to  which  it 
may  tiave  been  subject  I>eft>re  it  came  to 
liim  (Insurance  C!o.  v.  Qoinn,  73  Ala.  560); 
that  the  holder  of  such  paper,  transferring 
it  before  dishonor,  for  value,  to  a  bona  fide 
purchaser,  though  he  may  hare  obtained  it 
feloniously  or  fraudulently,  can  confer  a  title 
greater  than  he  had,  freed  from  all  infirmity, 
and  which  will  prevail  over  that  of  the  true 
owner  (Blackman  v.  Lehman,  Dorr  &  Co., 
63  AU.  550);  that  when  fraud  or  Illegality 
in  putting  it  in  circulation  la  shown.  If  the 
purchaser  prove  that  he  acquired  It  in  a 
manner  to  make  him  a  bona  fide  holder  for 
value,  he  will  be  protected  (Mayor,  etc.,  v. 
Wharf  C!o.,  Id.  612).  Such  paper  Is,  as  Mr. 
Daniel  says,  like  the  currency  of  the  coTmtry, 
a  circulating  credit,  and  before  maturity,  the 
genuineness  and  solvency  of  the  parties  are 
alone  to  be  considered  in  determining  its 
value,  and  it  has  been  fitly  termed,  "a  courier 
without  luggage."  1  Daniel,  Neg.  Inst  {  1. 
It  has  been  elsewhere  also  weU  said,  tiiat 
negotiable  paper  carries  on  its  face  Its  own 
history,  ,so  that  nothing  can  be  alleged  against 
it,  while  It  continues  In  circulation  undls- 
honored,  ns  against  an  innocent  purchaser, 
other  than  what  is  there  apparent.  "The 
policy  of  the  law.  In  reference  to  commercial 
paper,  roqnircs  that  it  shall  teU  its  own  story, 
and  have  efFect  In  the  hands  of  innocent 
holders  for  value,  according  to  what  appears 
on  It"  Schneider  v.  Schlffman,  20  Mo.  571. 
Akin  to  the  doctrine  just  asserted,  is  that 
other,  which  estops  a  party  from  denying 
that  which  he  has  declared  in  a  note,  bond 
or  plea,  to  the  detriment  of  another,  who 
trusted  the  statement  It  is  not  of  impor- 
tance, as  has  been  said,  whether  the  dedara- 
tlon  or  admission  is  made  innocently  or  fraud- 
nlently,  whether  in  point  of  fact  it  is  true 
or  false;  it  is  the  fact  that  another  has 
been  Indnced  to  act  on  it  and  must  sufFer 
injury.  If  Its  truth  is  gainsaid,  that  renders 
it  conclnsIv&  Prickett  v.  Sibert  75  Ala.  310; 
1  Brick.  Dig.  p.  796,  f  10.  When  one  of  two 
innocent  persons  must  sufFer  from  the  t<»:- 
tious  acts  of  a  third,  he  must  bear  the  loss 
who  enabled  the  third  party,  or  the  aggres- 
sor, to  cause  It  Person  v.  Thornton,  86  Ala. 
306,  5  South.  470;  HIU  v.  Nelms,  86  Ala.  442, 
6  South.  796;  Turner  v.  Fllnn,  72  Ala.  532; 
Auerbacb  v.  Pritchett  58  Ala.  451;  Brooks  v. 
Martin,  43  Ala.  360;  1  Danld,  Neg.  Inst  {859. 
It  would  seem  from  what  has  been  said, 
that  the  demurrers  to  plaintlfTs  replications 
were  rightly  overruled,  and  that  there  was 
no  error  in  giving  the  general  charge  for 
the  plaintiff.  The  point  is  urged,  however, 
— the  decision  of  which  admits,  or  excludes 
the  other  defenses  set  up,— that  It  was  com- 
petent for  the  defendant  to  show  by  parol 
proof,  that  there  was,  in  fact,  no  such  place 
as  the  Tuscaloosa  Fence  Factory,  the  one 
referred  to  in  the  note  as  its  place  of  pay- 
ment The  precise  question  has  been  twice 
before  the  Indiana  court  the  first  time,  in 


the  case  of  Hall  v.  Harris,  16  Ind.  180,  wnere 
it  was  held  that  a  note  made  payable  "at  the 
Piqua  Branch  Bank  of  Ohio,"  shows  on  its 
face  that  It  was  made  in  Ohio,  and  that  the 
maker  was  estopped  by  his  note,  to  deny  the 
existence,  at  Its  date,  of  the  State  Bank  of 
Ohio.  The  second  time,  it  arose  In  the  case 
of  Parkison  v.  Finch,  45  Ind.  122,  wha«  the 
court  say:  "The  real  question  for  our  de- 
cision is,  whether  a  person  who  signs  a  note 
purporting  to  be  negotiable  and  payable  in  a 
bank  of  this  state,  is  thereby  estopped  in 
an  action  brought  by  a  bona  fide  purchaser 
for  value  and  before  maturity,  from  assert- 
ing and  proving  that  there  was  no  such  bank 
as  the  one  described  in  the  note.  It  is  pro- 
vided by  the  sixth  section  of  an  act  concern- 
ing promissory  notes,  bills  of  exchange,  etc. 
•  •  •  (appearing  as  section  5506  of  the 
CJode  of  that  state),  that  notes  payable  to 
order  or  bearer  in  a  bank  in  this  state  shall 
be  negotiable  as  inland  bills  of  exchange, 
and  the  payees  and  endorsers  theceot  may 
recover,  as  In  case  of  such  bills.'  We  thinks 
it  Is  obvious  from  the  plain  and  unambiguous 
language  of  the  statute,  and  from  the  numer^ 
ous  decisions  of  this  court  placing  a  construc- 
tion upon  the  above  section,  that  the  com- 
mon law  privileges  of  negotiable  notes  are 
confined,  in  this  state,  to  such  notes  as  are 
drawn  payable  at  or  in  a  bank  in  this  state, 
and  that  this  presupposes  that  the  bank  in 
or  at  which  the  paper  is  payable,  shall  have 
an  actual  exlstoice,  at  the  time  the  note  Is 
executed."  By  section  5503  of  the  Code  of 
that  state,  it  is  provided,  in  respect  to  ne- 
gotiable histruments,  that  "whatever  defense 
or  sets-ofF  the  maker  of  any  such  instrument 
had,  before  notice  of  assignment  against  an 
assignor,  or  against  the  original  payee,  he 
shall  have  also  against  the  assignees."  In 
OUddoi  V.  Henry,  104  Ind.  279,  1  N.  B.  368. 
It  Is  said,  that  "the  sole  purpose  of  the  sec- 
tion [5506]  was  to  put  a  limitation  upon  sec- 
tion 5503,  and  provide  for  conun«:ciaI  i>aper 
that  might  circiilate  free  from  defenses,  in 
favw  of  the  maker.  This  is  accomplished 
by  the  provision,  that  If  the  note  be  payable 
at  a  bank  in  this  state,  it  shall  be  negotiable 
as  an  Inland  bill  of  exchange."  It  Is  obvious, 
then,  without  section  5506  of  their  Code,  that 
what  is  generally  termed,  "bona  fide  holders 
for  value,"  of  such  paper  in  that  state,  ac- 
quired no  privileges  against  defenses  which 
the  maker  had  against  the  assignor  or  or- 
iginal payee  thereof,  and  that  section  6506 
protected  such  purchasers,  against  sectloa 
5503,  when  the  instruments  were  payable  at 
a  bank  in  that  state.  If  payable  elsewhere, 
this  privilege  was  not  accorded.  Our  Code 
on  the  same  subject  provides  (section  1756): 
"Promissory  notes  payable  in  money  at  a 
bank  or  private  banking  house,  or  a  certain 
place  of  payment  therein  designated,  and 
bills  of  exchange  are  governed  by  the  com- 
m^clal  law,"  and  these  are  not  subject  to 
payments,  set-ofFs,  and  discounts,  had  or 
possessed  against  the  same^  previous  to  no- 
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tice  of  the  aaslgnmeat  or  transfer.  Code, 
U  1765,  2684.  The  difference  between  the 
statutes  in  the  two  states  is  striking.  There, 
paper  to  be  available  against  secret  defenses 
in  the  hands  of  bona  fide  purchasers,  mnst 
be  payable  at  one  class  of  places,  of  all  the 
others,— that  of  banks  in  the  state;  whereas, 
here,  to  give  it  sncb  protection.  It  may  be 
made  payable  at  any  cotain,  designated 
place  In  the  state,  whether  in  the  towns  or 
cities  or  coimtry,  and  these  are  without  num- 
ber. If  there  were  reasons,  for  holding  as 
the  Indiana  court  did.  that  the  existence  of 
the  bank  could  generally  be  ascertained,  and 
if  it  can  not  be,  the  purchaser  takes  the  paper 
at  his  peril,— which  doctrine  we  do  not  ap- 
prove,—they  fall  here,  where  there  is  no  limit 
to  the  places  at  which  such  paper  may  be 
made  payable. 

We  rest  the  case^  howevo:,  on  the  broad 
principle  that  the  acts  of  the  maker  and 
payees  of  the  note  vitalized  and  gave  it  credit, 
Invited  and  induced  the  plaintiff  to  purchase 
It,  and  it  is  true  conservatism  and  sound 
3^1icy,  promotive  of  right  and  equity,  to  seal 
their  lips  against  contradiction  and  denial 
of  that  which  they  must  be  taken  to  have 
affirmed,  to  the  injury  of  the  plaintiff  who 
trusted  the  affirmation.  Bibb  v.  Hall  (Ala.) 
14  South.  103;  Snider's  Sons'  Oo.  v.  TToy, 
91  Ala.  224,  8  South.  658;  Central  A.  M.  Ass'n 
V.  Alabama  G.  U  Ins.  Co..  70  Ala.  120;  Bank 
▼.  Dunkln,  64  Ala.  471^  and  authorities 
above.  The  evidence,  without  any  conflict, 
established  the  truth  of  plalntiflrs  replica- 
tions, and  also  an  absence  of  anything  In- 
dicating to  plaintiff  that  diere  was  any  ir- 
regularity or  fraud  In  the  transaction  of  the 
giving  of  the  note,  or  that  there  were  any 
defenses,  on  the  part  of  the  maker  to  it  We 
find  no  error  in  the  record,  and  the  judgment 
of  the  court  below  is  affirmed. 


OM  Ala.  an) 

70NES  V.  HANIEB  et  aL 
(Supreme  Court  of  Alabama.  April  12,  1884.) 
Rbtikw— Record  on  Appbai. 
A  Jndgment  against  a  garnishee,  based 
on  his  answer,  will  not  be  dlBtorbed  on  appeal 
for  errors  appearing  from  the  answer,  or  because 
a  Jndgment  was  rendered  in  the  same  canae  at 
a  previons  term,  where  snch  judgment  and  an- 
swer are  not  made  part  of  the  record  by  a  bill 
of  ezceptiona 

Appeal  from  circuit  court,  Pickens  county; 
Samuel  H.  Sprott,  Judge. 

Action  by  X  M.  Manler  &  Son  against 
Winston  Jones,  garnishee.  iTrom  a  Judg- 
ment for  plaintiffs,  defendant  appealed. 

M.  L.  Stansel,  for  appellant  E.  D.  Wil- 
lett  and  Johnston  Sc  Curry,  for  appellees. 

COIiBMAN,  J.  In  June,  188D,  Manler  & 
Son  sued  out  process  of  garnishment  upon  a 
Judgment  previously  recovered  by  them 
against  L.  P.  Coleman  and  A  H.  Coleman, 
and  Winston  Jones  was  summoned  aa  gar- 


nishee. The  garnishment  case  was  contin- 
ued for  several  terms.  At  the  spring  term, 
1892,  the  garnishee  was  discharged  as  to 
the  defendant  li.  P.  Coleman.  The  Judgment 
then  proceeds  as  follows:  "And  it  having 
been  shown  to  the  court  that  the  said  gar- 
nishee has  filed  his  answer.  In  wtiich  he 
says  he  Is  Indebted  to  defendant  A.  H. 
Coleman  In  the.  sum  of  ^108.21,  it  is  con- 
sidered, and  it  is  the  Judgment  of  the  court, 
that  the  said  plain tUTs,  James  M.  Manler  & 
Son,  recover  of  the  said  garnishee,  Winston 
Jones,  on  his  answer  as  aforesaid,  the  sum 
of  $106.21,  for  which  execution  may  issue; 
and  it  Is  further  ordered  that  the  garnishee 
be  required  to  answer  orally  at  the  next  term 
of  this  court  and  cause  continued."  It  will 
be  seen  that  the  garnishee  was  not  discharg- 
ed, but  was  required  to  answer  further. 
This  Judgment  of  the  court  was  not  appealed 
from.  At  the  fall  term,  1802,  the  following 
Judgment  was  rendered  In  the  aame  cause: 
"Comes  the  plaintiffs  by  attorney,  and  it  ap- 
pearing to  the  court  that  the  said  garnishee 
has  filed  his  answer,  in  which  he  says  that 
he  Is  Indebted  to  the  defendant  A  U.  Cole- 
man in  the  sum  of  one  hundred  and  forty- 
six  25/100  dollars.  It  Is  therefore  considered, 
and  it  is  the  Judgment  of  the  court  that  the 
said  plaintiffs  do  have  and  recover  of  the 
said  garnishee,  Winston  Jones,  on  his  an- 
swer as  aforesaid,  the  sum  of  one  hundred 
and  f(vty-Blx  and  25/100  dollars,  for  which 
let  execution  issue."  The  present  appeal  is 
prosecuted  from  this  last  Judgment  There 
are  but  two  assignments  of  error,  and  we 
do  not  feel  called  upon  to  consider  any 
others:  The  first  Is  that  there  was  "a  split- 
ting of  the  cause  of  action,  a  previous  Judg- 
ment having  been  rendered  against  him." 
The  second  Is:  "The  court  erred  in  render- 
ing the  judgment  without  notice  to  M.  M. 
(joleman,  the  garnishor  disclosed  In  bis  an- 
swer, as  required  by  statute,"  etc. 

We  have  stated  that  the  present  appeal  Is 
prosecuted  alone  from  the  last  Judgment, 
rendered  at  the  fall  term,  1892.  There  is  no 
bill  of  exceptions  in  the  record,  and  no  ex- 
ception reserved  to  any  ruling  of  the  court 
An  answer  of  a  garnishee  is  not  a  part  of  the 
record  proper,  and  cannot  be  considered  on 
appeal  unless  made  a  part  of  the  record  by 
bill  of  exceptions.  This  was  expressly  ruled 
In  the  case  of  Bostwick  v.  Beach,  18  Ala. 
80,  and  In  numerous  othoa.  We  do  not  say 
the  answer  of  a  garnishee  could  not  be  so 
Identified  by  a  decree  or  Judgment  recital  as 
to  make  such  answer  a  part  of  the  record, 
but  that  question  Is  not  before  us.  Bland  v. 
Bowie,  63  Ala.  152. 

Neither  Is  the  Judgment  at  a  previous  term 
any  proper  part  of  the  Jndgment  appealed 
from.  The  questions  presented  by  the  as- 
signments of  error  are  such  as  could  be 
raised  by  bill  of  exceptions  only.  We  would 
not  be  understood  as  holding,  that  separate 
Judgments  cannot  be  rendered,  as  In  the 
present  case^  against  a  garnlsheei.    If  a  gar- 
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nlshee  answers  at  one  term  of  the  court  that 
he  Is  Indebted  to  the  defendant  debtor  In  a 
certain  snm,  and  has  claims  from  which 
something  may  yet  be  realized,  a  Judgmrait 
may  be  rendered  against  him  for  the  amonnt 
admitted  to  be  due;  and  certainly,  If  he 
makes  no  objection,  the  cause  may  be  con- 
tinned  for  further  answer.  If,  at  a  subse- 
quent term,  he  admits  further  Indebtedness, 
or  further  money  In  Imnd,  the  former  judg- 
ment cannot  be  a  bar  to  a  subsequent  Judg- 
ment, and  especially  if  not  pleaded.  There 
is  an  Irregularity  In  the  judgment  api>ealed 
ftt>m,  in  not  specifying  the  amount  of  the 
judgment  against  the  debtor,  amendable,  per- 
haps, nunc  pro  tunc,  in  the  trial  court;  but, 
as  no  assignment  of  error  has  been  made  on 
the  ground  of  such  Irregularity  we  will  riot 
consider  It  See  the  following  authorities: 
Whorl^  V.  Railroad  Co.,  72  Ala.  20;  Cham- 
bers ▼.  Yamell,  37  Ala.  400;  Faulks  r. 
Heard,  SI  Ala.  516. 
Affirmed. 


(102  Ala.  ist) 

McCOBMAOK  t.  STATB. 

(Sapreme  Court  of  Alabama.    Hay  1, 1S94.) 

Assault  with  Intbjjt  to  Ktix  —  Etidbmce— In- 

8TRU0TIOSB  —  iNrANOT  0»  DEFBNDA.KT  —  BbLF- 

Defensb. 

1.  On  trial  for  assault  with  intent  to  kill, 
it  was  proper  to  refuse  offers  to  show,  as  evi- 
dence of  prosecutor's  malice,  that  after  the  as- 
sault one  of  his  relatives  tried  to  have  a  war- 
rant for  defendant  issued  by  a  Justice  of  the 

Cce,  and,  on  the  latter' s  refusal  to  issue  It, 
1  one  issued  by  the  county  Judge,  the  prose- 
cutor not  having  authorized  such  action. 

2.  The  assault  being  alleged  to  have  been 
made  by  a  pupil  on  his  teacher,  while  the  latter 
was  attempting  to  enforce  order  in  his  school, 
it  was  not  error  to  charge  that  the  existence  of 
good  government  In  a  school  largely  depended 
upon  good  order  and  discipline  being  maintained 
by  the  master. 

5.  On  trial  for  assault  with  Intent  to  mur- 
der, where  the  person  assaulted  was  the  intend- 
ed victim,  the  same  measure  of  proof  is  neces- 
sary as  in  case  of  murder,  except  that  death 
need  not  be  proved. 

4.  The  question  whether  a  child  between  the 
ages  of  12  and  14  years  Is  capable  of  com- 
mitting an  assault  with  intent  to  murder  is  for 
the  jury. 

6.  An  instruction,  at  the  Instance  of  the 
state,  that,  to  make  out  a  case  of  justifiable 
self-defense,  the  evidenoe  must  show  that  de- 
fendant did  not  provoke  or  encourage  the  diffi- 
culty, is  reversible  error. 

Appeal  from  circuit  court.  Limestone  comi- 
ty; H.  G.  Speake,  Judge. 

Oeorge  McCormack  was  Indicted  for  as- 
sault with  intent  to  mnrder,  and  was  con- 
victed of  an  assault  with  a  knife,  and  ap- 
peals.    Reversed. 

The  evidence  for  the  state,  as  Is  shown 
by  the  bill  of  exceptions,  tended  to  show 
tliat  the  defendant,  a  boy  between  12  and 
IS  years  of  age,  was  going  to  school  to  the 
prosecutor,  H.  F.  Moore;  that  upon  being 
reprimanded  for  mlsbehayior  in  the  school- 
room by  hls'  teacher,  he  refused  to  obey, 
whereupon  H.  F.  Moore,  the  teacher,  slapped 


him;  that  the  def aidant  struck  at  the  said 
Moore  with  his  knife,  which  was  open  In 
his  hand  and  cut  him;  that  thereupon  the 
said  Moore  and  the  defendant  had  a  scuffle; 
that  said  Moore  got  the  boy  down  on  the 
floor,  but  did  not  hit  him  with  his  flat,  or 
bump  his  head  on  the  floor;  that  the  de- 
fendant had  inreTionsly  said  to  one  or  two 
others  that  he  would  cut  the  said  Moore,  if 
he  whipped  him;  and  that  on  one  occasion 
he  tried  to  provoke  the  said  Moore  to  strike 
him.  The  evidence  for  the  state  further 
tended  to  show  tliat  "the  defendant  was  a 
bright  boy  for  hla  age,  and  of  more  than 
ordinary  intelligence."  The  evidence  for  the 
defendant  tended  to  show  tbat  at  the  time 
of  the  alleged  dlfflcnlty  he  was  a  little  over 
12  years  of  age,  and  was  very  small  for  his 
age,  weighing  only  60  or  60  pounds;  that 
he  had  always  borne  a  good  character,  uid 
that  he  was  not  above  the  average  or  nor- 
mal mental  capacity  of  boys  of  his  age; 
that  "what  he  said  about  cutting  the  prose- 
cutor was  in  answer  to  officious  parties,  who 
told  him  he  ought  to  be  whipped  by  the 
prosecutor,  was  the  idle,  meanln^ess  gabble 
of  a  small  boy,  and  was  of  no  signlflcanoe;" 
that  on  the  occasion  of  the  alleged  offense 
the  defendant  had  not  misbehaved,  bnt  was 
beating  time  to  music,  and  disturbing  no- 
body; that  the  prosecutor,  without  preyions 
intimation,  struck  him  on  the  bead  with  his 
flst,  and  on  lieing  told  by  the  defendant  not 
to  do  that  again,  because  he  had  a  headache, 
he  knocked  the  defendant  badiwards  from 
the  bench,  and  fell  on  him  on  the  floor,  where 
a  scuffle  ensued,  the  prosecutor  bumping  the 
defendant's  head  against  the  floor,  and  that 
in  the  scuffle  the  prosecutor  was  cut;  that 
while  on  the  floor  the  defendant  was  asked. 
Did  he  intend  to  cut  the  prosecutor,  to  which 
question  the  defendant  replied  that  he  did 
not  The  bill  of  exceptions  recites:  "As 
evidence  of  the  malice  of  the  prosecutor  to- 
wards the  defendant  the  defendant  proposed 
to  show  that,  the  next  morning  after  the 
difficulty,  one  Randall  Mitchell,  a  kinsman 
of  the  prosecutor,  with  whom  he  lived,  went 
five  (5)  miles  after  a  Justice  of  the  peace,  to 
come  to  see  the  prosecutor  about  getting  out 
a  warrant  for  the  defendant;  that  the  Jus- 
tice came,  talked  with  the  prosecutor,  and 
declined  to  issue  the  warrant  And  witness 
Mitchell  further  testified  that  prosecutor 
knew  noUiing  about  his  going  to  the  Justice, 
and  did  not  ask  him  to  go.  On  motion  of  the 
state,  this  evidence  was  excluded  by  the 
court  to  which  ruling  of  the  court  the  defend- 
ant then  duly  excepted."  As  further  evidence 
of  the  prosecutor's  malice  towards  the  de- 
fendant, the  defendant  proposed  to  show 
that  one  Randall  Mitchell,  a  kinsman  of 
the  prosecutor,  with  whom  he  lived,  a  few 
days  after  the  justice  thus  visited  the  prose- 
cutor, went  (10)  ten  miles,  to  Athens,  to 
get  the  county  Judge  to  issue  a  warrant  for 
the  defendant  Witness  further  stated  that 
prosecutor  knew  nothing  about  hla  coming 
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to  see  Jndge  Bbrton,  nor  did  he  come  at  the 
Instance  of  prosecutor.  The  court,  in  its 
general  charge  to  the  Jury,  among  other 
things,  Instructed  them  as  follows:  "That, 
in  order  to  determine  whether  the  defendant 
was  guilty  of  assault  with  intent  to  murder, 
you  wUI  look  to  see  whether,  if  death  liad 
ensued,  it  would  have  been  murder  in  the 
first  or  second  degree."  To  the  giving  of 
this  portion  of  the  general  charge  the  defend- 
ant duly  excepted,  and  also  separately  ex- 
cepted to  the  court's  refusal  to  give  each  of 
the  following  charges  requested  by  him: 
(1)  "If  you  beUeye  from  the  evidence  that 
the  defendant  is  under  fourteen  (14)  years 
of  age,  and  has  only  average  or  ordinary 
mental  capacity,  then  you  must  find  the  de- 
fendant not  guilty  of  assault  with  Intent  to 
murder."  (2)  "In  considering  the  mental  ca- 
pacity of  the  defendant,  If  you  find  he  threat- 
ened the  prosecutor,  you  will  look  at  his  age. 
Intelligence,  and  opportunities,  and.  If  you 
conclude  he  had  only  average  or  ordinary 
mental  capacity  of  one  of  his  age,  you  will 
acquit  him."  (3)  "The  question  here  Is  not 
whether  this  alleged  ofTense  would  have  been 
murder  if  death  had  ensued.  All  the  argu- 
ment of  the  state's  attorney  on  the  question 
was  unfounded." 

R.  A.  McGlellan,  for  appellant  Wm.  I<. 
Martin,  Atty.  Gen.,  for  the  State. 

BRICKBLL,  C.  J.  1.  The  general  rule  as 
to  the  relevancy  of  evidence  Is  that  circum- 
stances and  facts  which  do  not  directly  tend 
to  the  proof  or  disproof  of  the  matter  In 
Issue  are  not  admissible,  tf  facts  or  circum- 
stances which  are  Incapable  of  affording  any 
reasonable  presumption  In  regard  to  the  ma- 
terial inquiry  Involved  In  the  Issue  were  ad- 
mitted, trials  would  be  protracted  indefinite- 
ly; and,  tliat  which  is  of  more  Importance, 
the  attention  of  the  triors  of  the  facts  would 
be  diverted  from  the  real  Issues,  and  the  ver- 
dicts rendered  could  as  well  be  Imputed  to 
the  evidence  which  did  not  relate,  as  to  that 
which  did  relate,  to  these  Issues.  State  y. 
Wisdom,  8  Port  (Ala.)  611;  Governor  v. 
Campbell,  17  Ala.  566.  It  Is  apparent  the 
evidence  proposed  to  be  introduced  had  no 
relation  to  the  assault  with  which  the  defend- 
ant was  charged,  no  connection  with  It  and 
could  not  afford  any  reasonable  presumption 
or  inference  of  his  guilt  or  Innocence,  and, 
we  caimot  doubt,  was  properly  excluded. 

2.  The  observation  of  the  court  to  the  jury. 
In  the  course  of  the  general  charge,  that 
"the  existence  and  stability  of  good  goT»n- 
ment  In  schools  largely  depended  upon  au- 
thority, good  ordCT,  and  discipline  being 
maintained  by  the  schoolmaster,"  was  the 
expression  of  a  truism  suggested  by  the 
facts  of  the  case,  and  the  relation  of  the  as- 
sailant and  the  assailed  at  the  time  and  place 
of  the  assault  charged.  We  can  perceive  no 
Just  ohjectlon  to  It  There  Is  in  it  no  indi- 
cation of  an  opinion  aa  to  the  tacts  of  the 


case;  no  invasion  of  the  province  of  the  Jury. 
It  is  often  very  necessary,  to  assist  the  Jury 
in  an  application  of  the  law  to  the  facts  of 
the  case,  that  the  coturt  should  state  g^ier- 
ally  the  rights,  duties,  and  relation  of  the 
parties;  and  when  this  is  done  without  any 
indication  of  the  opinion  of  the  court  as  to 
the  evidence,  or  as  to  the  verdict  which 
should  be  rendered,  we  cannot  conceive  of 
Injury  resulting  to  either  party. 

3.  The  essential  dlement  of  the  statutory 
offense  of  an  assault  with  the  Intent  to  mur- 
der—that which  converts  it  Into  a  felony— Is 
the  Intent  to  take  the  life  of  the  person  as- 
sailed. Unless,  If  the  Intent  had  been  con- 
summated, the  offense  would  have  been 
murder  In  the  one  or  the  other  of  Its  degrees, 
there  can  be  no  conviction  of  the  felony. 
When  there  Is  evidence  of  the  assault  upon 
the  particular  person  named  in  the  indict- 
ment the  determination  of  guilt  or  Innocence 
of  the  felony  necessitated  the  Inquiry  wheth- 
er, if  death  had  ensued,  the  offense  would 
have  been  murder.  1  Whart  C3r.  Law  (9th 
Ed.)  I  641;  Lawrence  v.  State,  S4  Ala.  424, 
5  South.  33;  Meredith  v.  State,  60  Ala.  441. 
There  are  cases  in  which  a  killing  would  be 
murder,  and  yet  the  Intent  to  take  the  Ufe 
of  the  person  slain  would  not  exist  An  ex- 
ample is  given  by  CShllton,  J.,  in  Moore  v. 
State,  18  Ala.  532:  "As  if  one,  from  a 
housetop,  recklessly  threw  down  a  billet  of 
wood  upon  the  sidewalk,  wh&e  persons  are 
constantly  passing,  and  it  fell  upon  a  person 
passing  by,  and  kills  him,  this  would  be.  by 
the  common  law,  murder;  but  if,  instead  of 
killing  him,  it  inflicts  only  a  slight  injury, 
the  iMurty  could  not  be  convicted  of  an  as- 
sault with  Intent  to  murder."  And  a  feloni- 
ous attempt  to  kill  one  person,  with  malice 
aforethought,  which  results  in  the  death  of 
another,  would  be  murder,  whUe  a  wound 
inflicted  on  such  other  or  third  person  would 
not  constitute  the  statutory  offense  of  an 
assault  with  Intent  to  murder.  In  these  and 
similar  cases,  the  inquiry  is  not  Involved, 
whether,  if  death  Itad  ensued,  the  offense 
would  have  l>een  murder,  in  either  of  Its  de- 
grees; and  an  Instruction  to  the  Jury  similar 
to  that  whldti  was  given  In  this  case  would 
be  nroneous.  Moore  v.  State,  supra.  But 
when  the  person  assailed  Is  the  intended  ob- 
ject and  victim  of  the  assault;  when  the  in- 
quiry is  wheth»  there  was  the  intent  to 
murder  him,— the  same  rules  obtain,  and  the 
same  measure  of  proof  la  necessary,  as  In 
cases  of  murder,  less  the  single  fact,  that  to 
constitute  murd^,  die  wound  must  have 
proved  fatal. 

4.  The  evidence  tends  to  show  that,  at  tibe 
time  of  the  alleged  assault  Moore,  the  peir- 
son  assailed,  was  the  teacher  of  a  school,  of 
which  the  defendant  then  between  the  ages 
of  12  and  14,  was  a  pupil.  The  question  was 
raised  in  the  court  below  whether  the  de- 
fendant was  of  sufficient  mental  develop- 
ment to  b«^  in  law,  capable  of  committing 
the  offense  diarged.    Two  instructions  were 
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reqnested,  Intended  to  raise  the  question, 
which  are  substantially  the  same,  adapted 
to  meet  each  phase  of  the  case,— the  felony, 
and  the  misdemeanor  involved  in  it  The 
instructions  were  that  If  the  defendant  was 
under  14  years  of  age,  and  had  only  average 
or  ordinary  mental  capacity,  he  was  entitled 
to  an  acquittal.  The  rule  of  the  common 
low  Is  that  an  infant  between  the  age  of  7 
and  14  years  la  prima  fade  incapable  of  com- 
mitting a  felony.  The  presumption  may  be 
repelled  by  clear  evidence  of  capacity,  and 
the  presumption  decreases  with  the  Increase 
of  years;  for,  as  is  observed  by  Mr.  Bishop, 
"There  Is  a  vast  difTeroice  between  a  child 
a  day  under  'fourteen,  and  one  a  day  over 
seven."  Godfrey  v.  State,  31  Ala.  323;  Mar- 
tin V.  State,  90  Ala.  602,  8  South.  858.  To 
an  infant  between  the  ages  of  7  and  14,  the 
maxim,  "Malltla  supplet  aetatum"  (malice 
supplies  the  want  of  age),  applies.  "Malice" 
Is  here  used  In  Its  legal  sense,  and  means  the 
doing  of  a  wrongful  act  intentionally,  with- 
out Just  cause  or  excuse.  Broom,  Leg.  Max. 
(8th  Ed.)  316.  The  Inquiry  la,  not  whether 
the  accused  is  of  the  average  capacity  of  In- 
fants of  his  years,  or  above  or  below  It 
That  he  is  the  one  or  the  other  Is  doubtiess 
a  fact  which  the  jury  ought  to  consider  in 
determining  whether  he  had  the  knowledge 
and  discretion  requisite  to  legal  accounta-. 
blllty.  It  Is  the  strength  of  the  imderstand- 
Ing  and  judgment  of  the  delinquent  which  Is 
In  Issue,  and  which  the  jury  are  to  consider. 
The  presumption  of  immimlty  proceeds,  we 
suppose,  on  the  theory  that  the  infant  is  of 
the  average  capacity  of  one  of  his  years; 
and  the  Inquiry  for  the  Jury  is  whether  It  is 
clearly  shown  that  In  the  particular  trans- 
action, intelligently,  he  Intended  the  doing 
of  a  wrongfnl  act  If  this  be  clearly  shown 
the  presumption  is  repelled,  and  legal  ac- 
countability attaches.  The  instructions  re- 
quested on  this  subject  were  inroperly  re- 
fused. 

5.  At  the  Instance  of  the  state,  the  court 
instmcted  the  Jury  that,  "to  make  out  a  case 
of  jostiflable  sdf-defense,  the  evidence  must 
show  that  the  defendant  did  not  provoke  or 
encourage  the  difficulty."  As  we  Interpret 
this  instruction,  it  asserts  that  to  make  the 
plea  of  self-defense  available,  there  must  be 
affirmative  proof  that  the  defendant  "did  not 
provoke  or  encourage  the  difficulty."  A  cor- 
ollary would  be  that,  if  there  was  no  evi- 
dence as  to  who  provoked  the  difficulty,  the 
plea  of  self-defense  is  not  available.  The 
burden  of  proving  that  the  defendant  was 
the  aggressor,  or  that  he  provoked  or  encour- 
aged the  difficulty,  rests  upon  the  state;  and 
if,  In  reference  to  the  fact,  there  be  no  tes- 
timony, or  if  the  testimony  be  not  sufficient 
to  satisfy  the  jury  beyond  a  reasonable 
doubt,  then  the  plea  of  self-defense.  If  other- 
wise made  good,  is  not  affected  by  the  ab- 
sence of  this  rebutting  proof.  McDanlel  T. 
State,  76  Ala.  1;  Cleveland  v.  State,  86  Ala. 
1,  6  South.  426;  Wilklns  ▼.  State,  98  Ala.  1. 


13  South.  312.  There  waa  error  In  the  giv< 
Ing  of  this  Instruction.  Reversed  and  re* 
manded. 


aos  Ala.  im> 

BIRMINGHAM  NAT.  BANK  v,  BRABLSST. 
(Supreme  Court  of  Alabama.    May  1, 1894.) 

NaooTiABLa  Ikbtkoments— Cbecks— LiABiuTr  or 

INDOBSEB. 

1.  The  payee  of  a  forged  check  who  In- 
dorses it  and  receives  full  value  therefor,  guai^ 
anties  its  genuineness;  and  as  to  him  the  in- 
dorsee is  under  no  obligation  to  discover  that 
it  is  forged,  and  may  recover  back  the  money 
80  paid. 

2.  Where  a  bank  to  which  a  forged  check 
has  been  forwarded  for  collection  credits  the 
person  sending  it  with  the  amount  thereof,  with- 
out actually  remitticg  the  money,  it  may,  on 
discovering  the  forgery,  charge  back  snch 
amount  to  such  person. 

Appeal  from  circuit  court,  Jefferson  county; 
James  J.  Banks,  Judge. 

Action  by  the  Birmingham  National  Bank 
against  John  Q.  Bradley  to  recover  money 
paid  by  plaintiff  to  defendant  on  a  forged 
check.  From  a  judgment  for  defendant, 
plaintiff  appeals.    Reversed. 

On  account  of  the  prolixity  ot  the  plead- 
ings, there  wUl  only  be  set  out  In  this  state- 
ment those  on  which  issue  was  joined,  and 
those  to  which  the  rulings  of  the  drcnit 
court  were  adverse  to  the  appellant  The 
complaint  contained  six  counts.  As  amoid- 
ed,  the  first  and  second  counts  were  as  f(d- 
lows:  "(1)  The  plaintiff  claims  of  the  de- 
fendant the  sum  of  $4,000,  with  Interest  from 
the  23d  of  February,  1892,  due  by  defendant 
to  plaintiff  on  a  check  or  draft,  in  words  and 
figures  as  follows:  "Duplicate  unpaid.  No. 
166,597.  The  Gate  City  National  Bank  of 
Atianta.  2/23/1892.  Pay  to  the  order  of 
John  G.  Bradley  four  thousand  dollars.  A. 
W.  HIU,  V.  P.  To  National  Park  Bank. 
New  York,'— Indorsed  by  John  G.  Bradley. 
Plaintiff  avers  that  on,  to  wit  the  24th  day 
of  February,  1892,  defendant  indorsed  said 
draft  or  check  to  plaintiff,  and  received  from 
plaintiff  the  sum  of  $4,000  In  cash  therefor. 
Plaintiff  avers  that  said  draft  or  check  bad 
been  altered  or  raised  after  the  Issue  thereof 
and  before  the  Indorsement  thereof  by  de- 
fendant to  plaintiff,  without  the  knowledge 
or  conseat  of  the  Gate  City  National  Bank  of 
Atlanta,  from  $2  to  $4,000;  and  after  the  Is- 
sue thereof,  and  before  Indorsement  tha*eof 
by  defendant  to  plaintiff,  and  without  the 
knowledge  or  consent  of  the  Gate  City  Na- 
tional Bank  of  Atianta,  the  name  James  Fix, 
originally  named  as  payee  in  said  draft,  was 
changed  to  the  name  John  O.  Bradley,  and 
also  the  figures  $4,000  were  punched  or  cat 
in  said  draft  or  check;  and  plaintiff  avers 
that  it  paid  said  sum  of  $4,000  on  said  draft 
to  defendant  In  Ignorance  of  said  alteration* 
or  changes  In  said  draft  or  check.  Plaintiff 
avers  that  it  intmedlately  f<»vrarded  said 
check  or  draft  to  the  drawee^  the  National 
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Paric  Bank,  for  collection,  and  said  National 
Park  Bank,  drawee,  and  said  Gate  Olty  Na- 
tional Bank  of  Atlanta,  the  drawer  of  said 
draft  or  check,  have  refused  to  pay  the  same 
to  plaintlfC  and  disclaimed  all  liability  there- 
on. PlaintitF  further  avers  that  it  informed 
defendant  of  said  alteratl<m  or  raising  in 
said  draft  or  check  as  soon  as  it  was  in- 
formed of  the  fact  (2)  FlaintilT  claims  of 
defendant  the  further  sum  of  $4,000,  with  in- 
terest from,  to  wit,  the  23d  day  of  February, 
1892,  due  by  defendant  to  plaintiff  on  a  cer- 
tain draft  or  check,  in  words  and  flgnres  as 
follows:  'Duplicate  unpaid.  No.  156,957. 
The  Gate  City  National  Bank  of  Atlanta. 
2/23/1892.  Pay  tQ  order  of  John  G.  Brad- 
ley, ^000.00  (four  thousand  dollars). 

A.  W.  Hill,  V.  P.  To  National  Park  Bank, 
New  York.'  Plaintiff  avers  that  on,  to  wit, 
the  24th  day  of  February,  1892,  defendant 
Indorsed  said  check  or  draft  to  plaintiff,  and 
received  the  sum  of  $4,000  in  cash  from  plain- 
tiff therefor;  and  plaintiff  avers  that  said 
draft  had  been  altered  or  raised  after  the  issue 
thereof,  and  before  the  indorsement  thereof 
by  defendant  to  plaintiff,  and  without  the 
knowledge- or  consent  of  said  Gate  Olty  Na- 
tional Bank  of  Atlanta,  from  $2  to  $4,000; 
and  after  issue  thereof,  and  before  the  in- 
dorsement thereof  by  defendant  to  plaintiff, 
and  without  the  knowledge  and  consent  of 
the  Gate  Olty  National  Bank  of  Atlanta,  the 
name  James  Fix,  originally  named  as  payee 
in  said  draft,  was  changed  to  the  name  John 
G.  Bradley,  and  also  the  figures  $4,000  were 
punched  or  cut  in  said  draft  or  check;  and 
plaintiff  paid  said  sum  of  $4,000  to  defendant 
on  said  draft  or  check  in  ignorance  of  said 
alterations  or  changes.  Plaintiff  avers  that 
it  immediately  forwarded  sntd  check  or  draft 
to  the  National  Park  Bank,  indorsed  by 
plaintiff  for  collection,  and  said  National 
Park  Bank  credited  said  draft  or  check  to 
plaintiff;  but,  finding  out  immediately  after- 
wards that  said  check  or  draft  had  been  al- 
tered or  changed,  said  National  Park  Bank 
charged  the  same  against  plaintiff,  and  de- 
ducted the  same  from  certain  funds  of  plain- 
tiff in  the  custody  of  said  National  Park 
Bank.  Plaintiff  further  avers  that,  im- 
mediately on  being  informed  of  said  raising 
or  alteration  In  said  draft  or  check,  it  no- 
tified defendant  Plaintiff  farther  avers 
that  said  National  Park  Bank,  the  drawee, 
and  said  Gate  City  National  Bank  of  Atlan- 
ta, the  drawer,  refused  to  pay  sold  check  or 
draft,  and  disclaimed  all  liability  thereon." 
The  third,  fourth,  fifth,  and  sixth  counts  of 
the  complaint  were  the  common  counts  for 
money  had  and  received,  money  paid  at  the 
request  of  the  defendant  money  loaned  by 
the  plaintiff  to  the  defendant,  and  on  stated 
account  To  the  third,  fourth,  fifth,  and 
sixth  counts  of  the  complaint  the  defendant 
pleaded  the  general  issne.  The  court  sns- 
talned  the  plaintiff's  demnrrars  to  the 
fonrtb,    fifth,  sixth,  seventh,  ninth,  tenth. 


twelfth,  and  thirteenth  pleas  of  the  defend- 
ant Tlie  eleventh  plea  of  the  defendant  was 
withdrawn.  The  first  and  second  pleas  of 
the  defendant  to  the  complaint,  and  to  each 
count  separately  and  severally,  were  the  gen- 
eral Issue.  The  third  plea  was  as  follows: 
"That  the  sum  or  sums  of  money  therein 
claimed  to  be  due  plaintiff  have  been  paid 
to  plaintiff  in  fuU  before  the  commencement 
of  this  suit"  The  eighth  plea  was  as  follows: 
"domes  the  defendant,  and,  for  further  an- 
swer to  said  complaint,  says  that  said  check 
had  been  paid  to  the  Birmingham  National 
Bonk  before  the  Institution  of  this  suit"  To 
the  third  and  eighth  pleas  the  plaintiff  de- 
murred, on  the  ground  that  said  pleas  do 
not  allege  that  itayment  was  made  by  de- 
fendant or  any  one  authorised  to  make  such 
payment  This  demurrer  was  overruled, 
whereupon  the  plaintiff  filed  Its  replications 
to  the  thh:d  and  eighth  pleas  as  follows:  "(1) 
That  he  Joins  issue  on  said  pleas;  (2)  that 
said  alleged  payment  consisted  in  a  credit 
given  plaintiff  by  said  National  Park  Bank 
for  the  amoimt  of  said  check  on  receipt 
thereof.  Plaintiff  avers  that  said  draft  or 
check  was  raised  or  altered  as  set  out  in 
first  and  second  counts  of  complaint,  and 
that,  as  soon  as  said  National  Park  Bank 
was  Informed  that  said  check  or  draft  had  . 
been  altered  or  laised,  it  charged  the  same 
back  to  the  account  of  said  Birmingham  Na- 
tional Bank,  and  returned  It  to  the  Birming- 
ham National  Bank.  (8)  For  further  repli- 
cation to  said  third  and  eighth  pleas,  plain- 
tiff says:  They  aver  the  same  facts  as  in 
the  second  replication,  and  that,  with  fall 
knowledge  of  said  facta,  defendant  ratified 
the  same,  and  promised  said  Birmingham 
National  Bank  to  repay  to  it  the  sum  of  four 
thoosand  dollars  paid  out  on  said  check  or 
draft  (4)  For  further  replication,  plaintiff 
farther  says:  They  aver  the  same  facts  in 
the  second  replication,  and  say  that,  with 
full  knowledge  of  such  facts,  said  defendant 
ratified  said  action  of  said  Birmingham  Na- 
tional Bank  and  said  National  Park  Bank, 
and  promised  said  National  Park  Bank  to 
repay  to  it  said  sum  of  four  thousand  ($4,000) 
dollars  paid  out  to  him  on  said  check  or 
draft,  and,  by  reason  thereof,  said  Birming- 
ham National  Bank  retained  said  check  or 
draft,  returned  as  aforesaid  by  the  Birming- 
ham National  Bank  to  said  defendant  By 
reason  of  the  said  action  in  ratifying  of  charge 
and  retention  of  said  draft,  defendant  is 
estopped  from  setting  up  said  alleged  pay- 
ment" The  defendant  demurred  to  these 
respective  replications,  which  demurrera 
were  overruled,  and  thereupon  the  defend- 
ant filed  the  following  rejoinder:  "(1)  That 
the  National  Park  Bank  of  New  York,  after 
paying  said  check  and  passing  it  to  the 
credit  of  the  Birmingham  National  Bank  on 
its  books,  charged  It  off  without  the  consent 
of  the  Birmingham  National  Bank,  and  tliat 
said  action  on  the  part  of  the  National  Park 
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Bank  did  not  rescind  or  cancel  the  payment 
already  made.  (2)  That  tbe  act  of  the  Na- 
tional Parte  Bank  In  canceling  and  rescinding 
on  Its  books  the  credit  given  the  Birmingham 
National  Bank  when  said  P&tk  Bank  re- 
ceived daily  notices  of  the  number  and 
amonnts  of  the  drafts  drawn  on  it  by  the 
Gate  City  National  Bank,  where  they  amount- 
ed to  more  than  one  thousand  dollars,  and 
without  notice  on  the  day  of  payment  that 
the  four  thousand  dollar  check  or  draft  de- 
scribed In  the  complaint  had  been  Issued, 
said  National  Park  Bank  negligently  paid 
said  check  or  draft,  and  telegraphed  to  the 
Birmingham  National  Bank  that  said  check 
had  been  paid;  (3)  that  the  defendant  has 
been  greatly  damaged  by  the  negligence  of 
the  National  Park  Bank  in  notifying  de- 
fendant through  the  Birmingham  National 
Bank  that  said  check  had  been  paid,  when 
said  National  Park  Bank  had  not  received 
the  usual  notice  from  the  Gate  City  National 
Bank  of  the  issuance  of  said  check  by  it, 
and  that  thereby  the  National  Park  Bank  is 
estopped  from  denying  the  payment  of  said 
check  to  the  Birmingham  National  Bank." 
The  plaintiff  demurred  to  each  of  these  re- 
]oind»8  of  the  defendant  to  the  replications 
of  defendant  to  the  third  and  eighth  pleas, 
and  its  demurrer  to  tbe  first  and  third  re- 
joinders was  sustained.  The  plaintiff  de- 
murred to  the  second  rejoinder  to  the  repli- 
cation of  plaintiff  to  the  third  and  eighth 
pleas,  upon  the  following  grounds:  (1)  Be- 
cause It  is  not  alleged  that  said  defendant 
suffered  any  Injury  or  damage  by  reason  of 
alleged  negligence;  (2)  because  it  is  not  al- 
leged that  either  said  defendant  or  the  Bir- 
mingham National  Bank  suffered  any  dam- 
age or  Injury  by  reason  of  the  alleged  negli- 
gence of  said  National  Park  Bank;  (8)  be- 
cause it  is  not  alleged  that  damage  or  In- 
jury was  Buffered  by  said  defendant  by  said 
alleged  neg^gence;  (4)  because  It  is  not 
alleged  what  injury  or  damage  defendant  or 
the  Birmingham  National  Bank  suffered  by 
reason  of  said  alleged  negligence;  (5)  be- 
cause It  Is  not  alleged  that  the  alteration 
could  be  discovered  by  bare  Inspection  of 
said  Instrument;  (6)  because  Uie  facts  al- 
leged do  not  constitute  negligence  in  not  dis- 
covering alteration  from  bare  inspection  of 
Instrument;  (7)  because  said  plea  does  not 
allege  negligence  In  said  National  Park  Bank, 
(8)  because  said  plea  does  not  state  facts 
showing  any  negligence  in  said  National 
Park  Bank."  This  demurrer  was  overruled. 
Upon  Issues  so  formed,  the  trial  was  had. 

In  Its  general  charge  to  the  jury,  the  court, 
among  other  things,  instructed  the  jury  as 
follows:  "It  is  a  general  principle  of  law 
that  If  a  draft  or  bill  of  exchange  is  issued 
in  one  form,  payable  for  a  certain  amount, 
to  a  certain  person  mentioned  ther^n  as 
payee,  and  that  bill  of  exchange  Is  altered 
in  a  material  port,  it  is  a  destruction  of  the 
instrument  except  aa  to  those  persons  who 


waive  that  right  Now,  If  the  bill  of  ex- 
change was  altered  as  claimed  by  the  plain- 
tiff, and  the  National  Park  Bank  of  New 
York  bad  no  notice  of  the  alteration,  if  they 
were  not  informed  that  the  bill  of  exchange 
had  been  altered,  and  they  placed  it  to  the 
credit  of  the  Birmingham  National  Bank, 
that  could  not  amount  to  a  waiver  on  their 
part  of  their  right  to  claim  that  the  bill  of 
exchange  had  been  destroyed  by  the  alter- 
ation; but  If  they  did  have 'notice  that  it 
had  been  altered  or  dianged,  as  claimed 
by  the  plaintiff,  and  with  that  knowledge 
placed  it  to  the  credit  of  the  Birmingham 
National  Bank,  then  that  would  amount  to> 
a  waiver  on  their  part,  of  the  destruction 
of  the  Instrument,  which  would  otherwise 
follow  from  Its  alteration  or  change."  The 
plaintiff  duly  excepted  to  this  portion  of  the 
court's  general  charge,  and  also  excepted  to 
the  following  additional  portion  of  the 
court's  general  charge:  "Now,  it  Is  claimed 
by  the  defenduit  In  this  case  that  there  was 
a  custom  on  the  part  of  the  Oate  Ci^ 
National  Bank  to  forward  each  day  to  the 
National  Park  Bank  a  list  of  all  drafts 
drawn  on  it  for  a  thousand  dollars  and  up- 
ward. Now,  if  you  believe  that  there  was 
such  a  custom  on  the  part  of  the  Oate  City 
National  Bank,  and  that  on  this  partlcolar 
day,  or  on  the  day  the  draft  was  drawn, 
no  notice  was  given  by  the  Gate  City  Nation- 
al Bank  to  the  National  Park  Bank  that 
it  bad  drawn  Hie  draft  of  $4,000  on  the 
National  Park  Bank,  payable  to  John  G. 
Bradley,  and  that  tbe  National  Park  Bank, 
when  that  draft  was  presented  to  it  by  tbe 
Birmingham  Natl<mal  Bank,  placed  It  to  tbe 
credit  of  the  Birmins^m  National  Bank 
without  having  received  such  notice,  then  It 
is  a  question  of  fact  to  determine  whether 
that  carried  knowledge  home  to  the  National 
Park  Bank  that  no  such  draft  as  the  one 
presented  by  the  Birmingham  National 
Bank  bad  been  issued  by  the  Gate  City 
National  Bank  on  the  day  this  draft  pur- 
ports, on  its  face,  to  have  been  Issaed." 
Among  the  written  charges  asked  by  tbe 
plaintiff,  and  refused  by  the  court,  and  to 
the  refusal  to  give  which  the  plaintiff  sepa- 
rately excepted,  was  the  following:  (1)  "i 
charge  you,  gentlemen  of  the  jury,  that  the 
only  question  In  this  case  Is  whether  said 
check  or  draft  number  156,687,  drawn  by 
the  Gate  City  National  Bank  of  Atlanta, 
Georgia,  on  the  23d  day  of  February,  1882, 
upon  the  National  Park  Bank,  was  altered 
or  raised  from  two  ($2)  dollars  to  four  thou- 
sand ($4,000)  dollars,  and  the  name  of  the 
payee  altered  or  changed  from  James  Fix 
to  John  6.  Bradley,  after  the  issuance  there- 
of by  said  Gate  CII7  National  Bank,  without 
the  knowledge  and  consent  of  said  Oate  City 
National  Bank,  and  was  in  all  other  respects 
genuine;  and,  if  they  believe  from  the  evi- 
dence It  was  BO  altered  or  raised,  then  they 
mnst  .find  .  for   the  plaintiff.!'    It    is    not 
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deemed  necessary  to  set  out  the  remainder 
ot  the  54  cbarges.wblcb  were  asked  by  the 
plaintiff,  and  to  tlie  court's  refusal  to  give 
eadi  of  wblch  the  plalntUt  separately  ex- 
cepted. 

MountJoy  &  Tomllnson,  for  appellants. 
Garrett  &  Underwood,  Lee  0.  Bradley,  Dan. 
S.  Green,  and  B.  M.  Allen,  for  appellee. 

OOLBMAN,  J.  This  was  an  aotI(« 
brooght  by  the  plaintiff  bank  to  recover 
money  paid  to  the  defendant  Bradley  upon 
a.  check.  We  think  the  pleadings  unnec- 
essarily prolix,  and  tended  to  hide  the  real 
lasne  involved  in  the  case.  The  facts  upon 
which  plaintiff  relied  for  a  recovery  may 
be  summarized  as  follows:  On  the  28d  of 
February,  1882,  the  Gate  City  National  Bank 
of  Atlanta,  Oa.,  drew  a  check  payable  to 
the  order  of  James  Fix  for  the  sum  of  $2 
on  the  National  Park  Bank  of  New  York. 
After  this  check  was  issued,  without  the 
knowledge  or  consent  of  the  drawer,  the 
name  of  the  payee  was  changed  to  John 
Bradley,  the  defendant,  and  the  amount 
raised  from  $2  to  $4,000.  One  Gelham  car- 
ried the  check  to  Birmingham,  where  Brad- 
ley resided,  who  was  well  known  to  the 
plaintiff  bank,  and  who  was  considered  re- 
liable and  responsible  by  the  bank.  Brad- 
ley indorsed  the  check  to  the  plaintiff  bank, 
and  received  from  it  the  full  amount  ot 
$4,000  in  cash.  The  plaintiff  bank  for^ 
warded  the  check  immediately  to  the  drawee 
bank  In  New  York,  indorsed  "For  collec- 
tion." The  check  reached  New  York  on  the 
27th  of  February,  and  on  the  same  day  the 
drawee  telegraphed  to  the  plaintiff  that  the 
<!heck  was  paid,  which  information  was  im- 
mediately commmiicated  to  Bradley.  On 
the  29th  of  February,  Bradley,  having  his 
suspicions  aroused,  had  the  plaintiff  tele- 
graph to  the  drawee  bank  to  examine  close- 
ly the  check.  In  consequence  of  this  tele- 
gram, the  National  Park  Bank  on  the  same 
day  telegraphed  to  the  Gate  City  Bank,  the 
drawer,  from  which  it  learned  that  the  dteck 
had  been  altored  as  above  stated.  There- 
upon, on  the  next  day,  March  1st,  the  Na> 
tional  Park  Bank,  the  drawee,  and  to  which 
the  check  had  been  forwarded  for  collection, 
telegraphed  to  the  plaintiff  bank  as  follows: 
"The  four  thousand  dollar  Gate  City  Na- 
tional Bank  check  has  been  ^tered  from  two 
dollars.  .  We  charge  it  back,  and  return  to 
yon  to-day."  The  contents  of  this  telegram 
were  at  once  made  known  to  Bradley. 
There  was  no  question  as  to  the  genuineness 
of  the  signature  ot  the  drawer.  This  Is 
plaintiff's  case. 

The  case  for  the  defense  is  substantially 
as  follows:  First.  That  there  had  been  no 
alteration  of  the  check,  but  that  it  was 
originally  drawn  in  his  favor  tor  $4,000. 
SeccHid.  That  if  the  check  was  raised  from. 
$2  to  $4,000,  and  his  name  substituted  for 
the  original  payee,  he  waa  deceived  and  im- 


posed upon  by  Gelham,  and  Induced  to  receive 
the  check  believing  it  to  be  genuine,  and, 
without  fault  on  his  part,  received  the  money 
for  it  from  the  plaintiff;  that  he  applied 
about  $600  to  the  payment  of  a  debt  due 
himself  from  Gelham;  that  he  retained  about 
$800,  at  Gtelham's  request,  for  another  cred 
itor  ot  Gelham,  and  the  balance  was  paid 
over  to  Gelham;  that  the  drawee,  the  Na- 
tlcmal  Park  Bank,  had  been  negligent  In  not 
detecting  the  forgery  within  a  reasonable 
time,  and  lnf<H7nlng  tlie  defendant  ot  the 
forgery;  that,  in  consequence  of  this  neg- 
lect of  the  National  Park  Bank,  the  defend- 
ant had  been  injured,  in  this:  that  Gelham 
was  in  the  city  of  Birmingham  on  the  27tb 
of  February,  on  which  day.  If  the  defendant 
had  been  duly  notified  of  the  forgery,  he 
would  have  arrested  Gelham,  and  recovered 
back  the  money.  And  third,  that  the  chedc 
was  paid  by  the  National  Park  Bank  to  the 
plaintiff  bank,  and  therefore  the  plaintiff 
bank  baa  no  cause  of  action  against  the  de- 
fendant 

The  principles  of  law  whidi  govern  this 
case  are  well  settled.  Bradley  was  the 
payee  of  the  check.  When  he  indorsed  it 
to  the  plaintiff  tmnk,  and  received  the  money 
on  it,  he  warranted  to  the  indorsee  bank  the 
genuineness  of  the  dieck,  both  as  to  the 
drawer's  signature  as  well  as  the  amount 
expressed  in  the  check.  As  to  bim  there 
is  no  obligation  upon  the  plaintiff  bank  to 
know  or  to  discover  that  the  drawer's  sig- 
nature was  forged  or  the  amount  raised. 
The  drawee  bank  is  held  to  a  knowledge  of 
the  signature  of  the  drawer,  but  the  payee 
indorser  is  held  to  a  knowlolge  of  all  other 
facts.  The  discoimting  bank  and  the  drawee 
bank,  in  such  a  case,  have  the  ri^t  to  rely 
upon  the  todorsemeut  of  the  payee,  and  as 
to  him  are  not  required  to  exercise  any 
diligence  to  discover  the  fact  tliat  the  check 
had  been  raised.  These  facta  are  ooncluaively 
presumed  to  be  within  the  knowledge  of  the 
payee.  Under  such  circumstances,  the  money 
paid  can  be  recovered  back  in  assumpsit, 
unless,  possibly,  from  some  subsequent  ar- 
rangement or  cause,  the  right  is  lost  Oer- 
tainly,  the  fact  that  the  payee,  who  received 
the  money  as  payee  and  ostensible  owner, 
has  disposed  of  it  according  to  bia  own  will, 
cannot  In  any  way  affect  this  right  The 
authorities  cited  by  appdiee  to  the  proposi- 
tion that  if  a  bank  pays  a  forged  check  to 
a  holder  without  fault  who,  in  ignorance  of 
the  fraud,  pays  value  for  it  the  money  can- 
not be  recovered  back,  are  not  appUcaUe 
to  the  case  at  bar.  Bradley  was  the  payee, 
and,  by  his  indorsement,  obtained  the  money. 
He  parted  with  nothing  to  get  possession 
of  the  check.  Its  genuineness  is  conclusive 
as  to  him,  and  as  indorser  he  guarantied  it 
to  be  genuine  for  the  amount  exiH^ssed  In 
the  check.  Carpenter  v.  Bank,  12S  Irlass. 
66;  National  Park  Bank  v.  Seaboard  Bank, 
114  N.  Y.  28,  20  N.  B.  632;  White  v.  Bank, 
04  N.  X.  S16:  Bank  v.  Loomis,  85  N.  X.  207. 
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The  check  was  forwarded  by  the  plaintiff 
to  the  National  Park  Bank  for  collection. 
The  amount  of  the  check  was  credited  to  the 
plaintiff  on  the  day  It  was  received,  and  the 
plaintiff  notified  that  it  was  paid.  As  soon 
as  the  torgety  was  discovered,  which  was 
within  tliree  days  after  Its  reception,  the  Na- 
tional Park  Bank  charged  the  amount  back 
to  plaintiff,  and  returned  the  check.  If  the 
money  in  fact  had  been  remitted  to  plaintiff, 
we  do  not  doubt,  und»  the  facts  disclosed 
in  the  record,  the  National  Park  Bank  could 
have  recovered  the  money  in  assumpsit  The 
check  was  forwarded  for  collection.  Funds 
of  the  drawer  on  deposit  with  the  drawee 
were  applied  to  its  payment  by  crediting  the 
amount  to  the  forwarding  bank;  and.  If  the 
check  had  been  altered,  the  credit  was  with- 
out legal  authority  from  the  drawer,  and 
under  a  mistake  of  facts,  for  which,  as  be- 
tween the  drawee  bank,  if  the  money  had 
been  remitted,  or  the  forwarding  bank,  which 
had  paid  the  money,  and  the  payee  (In- 
dorser),  the  latter  would  be  responsible  in 
an  action  for  money  had  and  received. 
Young  V.  Lehman,  Dnrr  &  Co.,  63  Ala.  619; 
National  Park  Bank  v.  Seaboard  Bank,  114  N. 
T.  28,  20  N.  E.  632;  United  States  Nat  Bank 
▼.  National  Park  Bank  (N.  Y.  App.)  29 
N.  B.  1028.  The  payee  of  a  forged  check, 
who  Indorses  it  and  receives  the  money, 
acquires  no  title  as  against  the  party  or 
the  owner  of  the  money.  It  would  seem  un- 
necessary to  cite  additional  authorities  to 
this  proposition.  National  Park  Bank  t. 
Seaboard  Bank,  114  N.  Y.  28,  20  N.  B.  632; 
United  States  Nat  Bank  v.  National  Park 
Bank  (N.  Y.  App.)  29  N.  E.  1028. 

The  respective  rights  of  the  drawer  and 
drawee,  and  their  corresponding  duties  and 
liabilities  to  each  other,  and  private  rules 
existing  between  them  for  their  mutual  pro- 
tection, do  not  arise  in  this  case.  Not  hav- 
ing remitted  the  money,  but  simply  having 
credited  the  amount  to  the  plaintiff,  the 
drawee  bank  had  the  right  to  charge  it  back. 
The  undisputed  proof  establishes  the  fact 
that  tiie  demand  has  not  been  paid  to  the 
plaintiff  by-  the  defendant  Bradley.  The 
case  cited  by  appellee,  dews  v.  Bank,  114 
N.  Y.  70,  20  N.  B.  862,  la  not  applicable. 
In  the  authority  dted,  dews,  before  purchas- 
ing the  certified  check.  Inquired  of  the  cer- 
tifying bank  if  the  certificate  of  the  check 
was  good,  and,  being  assured  that  "the  bill 
was  correct  in  every  particular,"  parted  with 
valuable  consideration  for  it  The  check  had 
been  raised.  The  suit  was  maintained,  not 
upon  the  ground  that  the  certifying  bank  had 
been  negligent  but  upon  the  contract  of 
certification.  If  Bradley  had  been  so  assured 
by  the  drawee  bank  that  the  check  was  cor-, 
rect  in  eveiy  particular,  and  upon  this  as- 
surance had  parted  with  value  to  obtain  the 
check,  the  case  would  be  more  in  point. 
The  relative  obligations  of  the  parties  In  the 
case  at  bar  are  the  reverse.  The  drawee 
bank  was  assured  by  Bradley's  indorsement 


and  by  the  plaintiff  bank  tbat  the  amount 
expressed  In  the  check  was  the  real  amount 
for  which  It  was  given.  We  have  held  that 
the  plaintiff  owed  the  defendant  no  duty  to 
discover  the  fraud  and  forgery,  and  the  evi- 
dence Is  without  contradiction  that  both  the 
plaintiff  and  the  National  Park  Bank  acted 
with  all  due  diligence  after  the  discovery 
of  the  alleged  fraud  and  forgery.  Under 
the  facts  of  the  record  before  us,  there  Is  but 
one  open  question,  and  that  Is  whether  the 
check  was  in  fact  altered  after  it  was  Issued 
by  the  Gate  City  Bank,  and  before  It  was 
Indorsed  by  the  defendant  Bradley.  Hie 
statement  of  the  principles  of  law  applying 
to  the  case  will  enable  the  parties  to  shape 
the  issues  properly  on  another  triaL  Re- 
versed and  remanded. 


(m  Ala.  ES» 
LEE  et  al.  v.  WIMBERLY. 
(Supreme  Court  of  Alabama.     April  10,  1894.) 

FLEAOINQ  and  PBOOP  — VaMANOB — PABTNEKaaiF 

—Death  op  Partneb— Mechasio's  Lien. 

L  In  an  action  to  enforce  a  material  man's 
lien,  where  the  complaint  alleges  a  sale  to  the 
contractor  and  owner,  and  the  evidence  shows 
a  sale  to  the  contractor  only,  there  la  a  fatal 
variance. 

2.  One  who  acts  aa  a  clerk  for  a  firm  and 
receives  a  part  of  the  profits  aa  salary,  is  not 
a  member  thereof. 

3.  Where  a  member  of  a  firm  dies,  and  his 
widow  and  the  Burvivor  continue  the  business 
under  the  old  name,  a  new  partnership  is 
thereby  formed,  though  they  intend  to  continue 
the  old  firm,  and  the  accounts  of  the  old  firm 
vest  exclasively  in  the  survivor  for  the  settle- 
ment of  the  firm  business;  and  the  transferee 
of  an  account  part  of  which  ia  due  the  old,  and 
part  the  new,  firm,  cannot  recover  thereon  with- 
out pleading  and  proving  the  part  due  the  old, 
and  the  part  due  the  new,  firm,  and  that  they 
were  separately  transferred  to  htm. 

Appeal  from  circuit  court,  Butler  county; 
John  P.  Hubbard,  Judge. 

H.  T.  Wlmberly  brought  this  salt  on  an 
account  which  he  alleges  the  Greenville 
Brick  &  Building  C!ompany  transferred  .to 
him  before  its  commencement  The  suit  Is 
against  the  Greenville  Hotel  &  Improvement 
(Company,  a  cori>oratlon,  and  Robert  A.  Lee, 
R.  S.  Lee,  J.  G.  Bozeman,  and  J.  H.  Perduek 
alleged  partners,  doing  business  under  tbe 
alleged  firm  name  of  the  Greenville  Hotel 
Contractors  &  Builders.  Its  purpose  Is  to  re- 
cover a  Judgnnent  against  said  Robert  A.  Lee, 
R.  S.  Lee,  J.  6.  Bozeman,  and  J.  H.  Perdue, 
as  such  alleged  partners,  and  have  a  ma- 
terial man's  lien  declared  against  the  hotel 
building  and  lot  which  Is  alleged  to  be  the 
property  of  the  Greenville  Hotel  &  Improve- 
ment Company.  In  the  court  below,  there 
was  a  Judgment  in  favor  of  the  Greenville 
Hotel  &  Improvement  Company,  and  there 
was  a  personal  Judgment  for  the  amount 
claimed  In  favor  of  appellee,  H.  T.  Wlm- 
berly, against  appellants  Robert  A.  Lee,  J. 
H.  Perdue,  J.  G.  Bozeman,  and  R.  S.  Lee. 
and  from  this  personal  Judgment  they  ap- 
peaL    Reversed  and  remanded. 
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The  complaint  contains  two  connts,  which 
are  as  follows:  "The  plaintiff  claims  of  the 
defendants  the  snm  of  six  hundred  and  thir- 
ty-flve  15/100  dollars  ($635.16),  due  on,  to 
wit,  February  1,  1892,  for  brick  sold  to  the 
defendants  by  the  GreenTlIle  Brick  and 
Building  Company  from,  to  wit,  July  22, 
1891,  to  February  1,  1892,  which,  with  In- 
terest thereon,  is  still  due  and  unpaid,  and  Is 
the  property  of  plaintiff."  "The  plaintiff 
furfher  claims  of  the  defendants  the  sum  of 
six  hundred  and  thlrty-flve  and  16/100  dol- 
lars ($635.15),  for  brick  and  other  material 
furnished  by  the  Greenville  Brick  and  Build- 
ing C!ompany  from,  to  wit,  July  22,  1891,  to 
February  1,  1892,  for  the  purpose  of  erecting 
an  hotel  building  on  comer  of  Hickory  and 
Ck>mmerce  str«et8.  In  the  city  of  Greenville, 
Alabama;  that  the  said  brick  fnmisbed  by 
said  Greenville  Brick  and  BuUdIng  Company 
was  used  for  the  purpose  of  erecting  said 
hotel  building;  and  that  said  sum  of  six 
hundred  and  thirty-five  and  15/100  dollars 
($636.16)  19  for  the  said  material  furnished; 
and  that  on  the  18th  day  of  February,  1S02, 
the  plaintiff  gave  notice  to  the  defendant 
that  aald  material  bad  been  furnished  to 
them  for  the  purpose  of  erecting  said  hotel 
building;  and  that  the  sum  of  six  hundr>id 
and  thlrty-flve  15/100  dollars  ($635.15)  was 
still  due  and  unpaid  therefor;  and  that  the 
plaintiff  looked  to  his  lien  upon  the  said 
hotel  building  and  on  the  land  on  which  the 
same  is  situated,  to  the  extent  of  his  owner- 
ship of  all  the  right,  title,  and  interest  own- 
ed therein  by  said  defendants;  and  that 
ten  days  after  said  notice  plaintiff  would 
file  bis  lien  aforesaid.  And  plalntifl  further 
avers  that  on  the  4th  day  of  March,  1892, 
the  plaintiff  did  file  his  lien  In  the  office 
of  the  Judge  of  probate  of  Butler  county, 
Alabama,  by  leaving  with  the  said  judge 
•f  probate  a  statement  of  the  said  amount 
4ne  for  said  material  furnished,  as  herein- 
Itefore  stated,  and  a  description  of  the  said 
material  furnished  as  her^nbefore  stated, 
and  a  description  of  the  said  property  on 
which  said  lien  is  claimed,  and  the  name 
of  the  Greenville  Hotel  and  Improvement 
Company,  as  owner  thereof,  and  the  Green- 
ville Contractors  and  Builders,  as  the  con- 
tractors therefor.  Wherefore  the  plaintiff 
sues  to  recover  a  Judgment  for  said  sum  of 
six  hundred  and  thirty-five  and  16/100  dol- 
lars ($636.16),  and  the  Interest  thereon,  and 
an  attom^'s  fee  of  $25,  and  all  costs  in  this 
behalf  expended,  and  for  the  establishment 
and  satisfaction  of  a  material  man's  lien  in 
favor  of  plaintiff,  and  for  the  condemnation 
of  any  unpaid  balance  that  may  be  due  the 
said  Jas.  H.  Perdue,  Robt  S.  Lee,  J.  O. 
Bozeman,  and  Robt  A.  Lee,  as  contractors 
by  the  Greenville  Hotel  and  Improvement 
Company,  and  for  the  condemnation  and  or- 
der of  sale  of  said  hotel  building  and  lot 
hOTeinbefore  described.  That  said  sum  of 
six  hundred  and  thirty-five  and  15/1(X> 
dollars  ($635.16)  Is  still  due  and  unpaid,  and 


is  the  property  of  plaintiff.  Plaintiff  ac- 
knowledges a  credit  of  one  hundred  and 
twenty-five  dollars  on  above  dalm."  The 
defendants  interirased  several  demurrers  to 
each  of  the  counts  of  the  complaint,  but,  as 
the  transcript  shows  no  ruling  upon  these 
demmrers,  it  is  not  necessary  to  set  them 
out 

On  the  trial  of  the  case,  as  is  shown  by 
the  bill  of  exceptions,  the  evidence  Intro- 
duced tended  to  show  the  following  facts:  The 
Greenville  Hotel  &  Improvement  Ciompany, 
a  corporation,  entered  into  a  written  con- 
tract with  J.  H.  Perdue,  R.  S.  I/se,  and  J. 
G.  Bozeman,  who  were  mechanics  and  build- 
ers, by  which  such  mechanics  and  builders 
should  furnish  the  material  and  the  labor 
and  erect  for  said  corporation  at  Green- 
ville, Ala.,  an  hotel  according  to  certain  plans 
and  specifications.  Said  mechanics  and  build- 
ers, J.  H.  Perdue,  B.  S.  Lee,  and  J.  G.  Boze- 
man, executed  their  bcmd  with  security  for 
the  faitliful  performance  of  their  said  con- 
tract. After  R.  S.  Lee,  J.  G.  Bozeman,  and 
J.  H.  Perdue  had  executed  their  said  con- 
tract for  the  buUdlng  of  the  said  hotel,  they 
hired  said  Robert  A.  Lee  as  their  secretary 
or  clerk  to  write  their  letters,  answer  com- 
munications In  regard  to  building  material, 
and  It  was  agreed  that,  in  case  the  said  con- 
tractors made  a  profit,  he,  the  said  Robert 
A.  Lee,  would  have  for  his  wa^as  as  clerk 
one-fourth  of  the  net  profits;  but.  If  the  con- 
tractors did  not  make  anything,  he  was  not 
to  charge  the  contractors  anything.  Robert 
A.  Lee  was  never  a  partner  of  or  with  the 
contractors.  He  was  not  one  of  the  contract- 
ors. J.  H.  Perdue,  R.  8.  Lee,  and  J.  O.  Boze- 
man were  the  only  persons  with  whom  the 
said  hotel  corporation  contracted  for  the 
building  of  the  said  hoteL  That  Robert  A. 
Lee  never  told  any  peraon.  that  he  was  a 
partner.  On  the  contrary,  William  M.  Mc- 
(Jehea,  the  manager  of  the  affairs  and  busi- 
ness of  the  Greenville  Brick  &  Building  Com- 
pany, before  and  at  the  time  the  brick  in 
controversy  were  sold  and  delivered,  resid- 
ed in  the  same  town  of  Greenville  with  the 
said  Robert  A.  Lee,  where  the  hotel  was 
being  built;  and  the  said  McGehee  was  so- 
cially and  personally  known  to  Robert  A. 
Lee,  and  knew  that  said  Robert  A.  Lee  was 
not  a  partner  In  any  of  the  hotel  contractors' 
transactlonB.  The  said  WUIlam  M.  Mc(3ehee 
and  one  John  A.  Owens  and  one  Bartow 
Wlmbwly  were  doing  business  as  makers  of 
brick,  using  as  a  firm  name  Greenville  Brick 
&  Building  Company,  and  as  such  subscribed 
$3(X),  payable  in  brick,  to  the  capital  stock 
of  the  GreenvUle  Hotel  &  Improvement  Com- 
pany. The  said  Bartow  Wimberly  signed  the 
book  of  subscription  tor  the  Greenville  Brick 
&  Building  Company's  subscription  for  the 
sum  of  $300,  payable  in  brick.  The  Green- 
ville Hotel  Contractors  &  Builders,  J.  H. 
Perdue,  B.  B.  Lee,  and  J.  Q.  Bozeman,  in 
July,  1891,  made  a  contract  with  the  Green- 
Yllle  Brick  &  Building  Company  that  the 
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latter  shotiia  fnmUb  the  former  the  brick 
for  tbe  hoteL  The  said  Bartow  Wimberly 
shortly  thereafter  purchased  the  Interest  of 
said  John  A.  Owens  in  the  Greenville  Brick 
&  Building  Company,  and  after  this  pur- 
chase the  said  McGehee  and  tbe  said  Bartow 
Wimberly  went  on  in  the  brick  business  Just 
as  they  were  going  on  before  Owens  sold  to 
Wimberly.  In  August  or  September,  ISOl, 
Bartow  Wimberly  died,  leaving  a  widow  and 
minor  children.  The  said  McGehee  and  Bar-, 
tow  Wimberly's  widow  did  not-  agree  to  do 
business  under  the  firm  name  of  the  Green- 
ville Brick  &  Building  Company;  but,  with- 
out any  agreement  or  contract  of  partner- 
ship with  said  Wimberly's  widow,  said  Mc- 
Gehee continued  vsiag  the  old  tirm  name  of 
Greenville  Brick  &  Building  Company,  and 
under  such  name  delivered  to  the  Greenville 
Hotel  Contractors  &  Builders  the  last  brick 
for  the  hotel  <m  November  IS,  1891.  Tbe 
only  way  that  tbe  claim  which  Is  the  founda- 
tion of  this  suit  was  ever  transferred  to  ap- 
pellee, H.  T.  Wimberly,  was  that  said  Wil- 
liam M.  McGehee  made  out  the  account  due 
for  the  brl(^  and  stated  the  amount  of 
brick  delivered  by  the  Greenville  Brick  Sc 
Building  Company,  and  then  wrote  at  the 
bottom  of  the  account  an  order  to  the  con- 
tractors to  pay  H.  T.  Wimberly  (plalntlft) 
all  of  the  account  less  $100,  and  sent  the 
same  to  Robert  A.  Lee,  by  a  drayman  or 
somebody.  This  order  was  never  seen  by  or 
delivered  to  Robert  A.  Lee,  or  either  of  the 
contractors,  or  to  H.  T.  Wimberly.  Neither 
Robert  A.  Lee  nor  the  contractors  ever  heard 
of  such  an  order  until  the  trial  of  this  case. 
On  the  18th  of  February,  1892,  William  M. 
McCrehee  filed  a  material  man's  notice,  made 
oath  to  a  material  man's  lien  In  favor  of  the 
Greenville  Brick  &  Building  Company,  and 
H.  T.  Wimberly  gave  a  like  notice  as  trans- 
feree, and  M.  W.  Wimberly  made  oath  and 
filed  a  material  man's  lien  for  H.  T.  Wimber- 
ly. The  foundation  of  each  notice  and  lien 
was  the  account  which  is  the  foundation  of 
this  suit  In  the  one,  McGehee  claims  this 
account  to  be  the  property  of  the  Gnaenville 
Bride  &  Building  Company,  and  he  gwoee 
that  It  was  the  property  of  the  said  Green- 
ville Brick  &  Building  Company.  H.  T. 
Wimberly  never  accepted  the  transfer  of  this 
account,  which  is  the  foundation  of  this  suit, 
in  payment,  nor  as  collateral  for  any  sum 
the  Greenville  Brick  &  Building  Company 
owed  him.  The  'cross-examination  of  said 
McGehee  is  sufficiently  set  out  in  the  opin- 
ion. Defendants  pleaded  (a)  the  general  is- 
sue; (b)  payment;  (c)  set-ofT,— and  also  put 
.in  issue  by  sworn  pleas  (1)  the  plaintiff's 
ownorgbip  of  the  cause  of  action,  which  is 
the  foundation  of  this  suit;  (2)  whether  RoI>- 
ert  A.  Lee  was  a  partner  with  J.  H.  Terdne, 
J.  O.  Bozeman,  and  R.  S.  Lee;  (3)  whetho: 
Rotiert  A.  Lee  was  Uable  in  this  suit;  (4) 
that  each  and  every  allegation  of  the  com- 
plaint is  untrue.  The  plaintiff  offered  in  evi- 
dence, against  the  objection  and  ezcepUoa  of 


the  defendants,  the  Judgment  recovered  la 
the  circuit  court  of  Butler  county  by  James 
H.  Perdue,  J.  G.  Bozeman,  and  R.  S.  Lee 
against  the  Greenville  Hotel  &  Improvement 
Company,  and  tbe  transfer  of  this  Judgment 
to  R.  A.  Lee  by  the  plaintiffs  In  said  cause. 
The  defendants  offered  to  prove,  by  the  rec- 
ord of  the  circuit  court,  that  there  had  been 
several  Judgments  recovered  against  the 
Greenville  Hotel  &  Improvement  Company, 
fastening  material  men's  liens  there<Hi;  but 
the  court  sustained  the  plaintiff's  objection 
to  the  offer  to  Introduce  the  evidence  of  such 
Judgments,  and  the  defendants  separately 
excepted  to  each  of  said  rulings  of  the  court. 
The  defendants  separately  excepted  to  each 
of  the  following  portions  of  the  court's  gen- 
eral charge  to  the  Jury:  "(1)  A  transfer  Is 
where  one  person  i>as8es  his  ri^t  In  a 
chose  in  action  to  another.  (2)  If  the  Brick 
&  Building  Company  sold  brick  to  the  con- 
tractors and  builders,  and  the  Brick  &  Build- 
ing Company  passed  this  interest  in  that 
contract  and  to  the  money  to  be  received  un- 
der that  contract  to  the  plaintiff,  then  he  has 
such  an  interest  as  enables  him  to  sue.  (3) 
If  plaintiff  had  this  transfared  to  him  in 
payment  and  discharge  of  the  liability  that 
the  brick  company  was  due  to  him  or  to 
secure  any  liability,  it  would  be  such  a  trans- 
fer as  would  enable  him  to  maintain  the 
suit.  (4)  If  you  find  the  partnership  Uable, 
then  the  question  of  controversy  i«  as  to 
whether  R.  A.  Lee  constituted  a  member  of 
the  alleged  defendant  partnership.  If  he 
did,  then  he  is  liable.  If  he  did  not,  then  be 
U  not  liable.  Now,  was  be  a  member  of 
that  firm?  That  brings  yon  to  coDsidor  the 
evidence  in  connection  with  what  in  law 
constituted  a  man  in  partnership.  It  is  a 
question  of  fact  that  the  Jury  must  decide. 
(5)  Now,  what  is  a  copartnership?  Then 
are  different  tests  that  you  apply.  Some 
may  be  insufficient,  and  they  may  be  suffi- 
cient, to  establish  in  the  minds  of  the  Jury 
the  position  that  a  partnership  existed  or 
did  not  exist  A  partnership  is  where  two 
or  more  persons  mutually  enter  into  an  un- 
dertaking by  which  they  are  to  share  in  the 
profits  or  losses  of  the  enterprise.  Their  in- 
terest may  be  unequal,  and  whether  they 
participated  in  the  losses,  or  whether  they 
participated  in  tbe  profits,  oe  one  of  them 
only,  is  an  incident  in  evidence  which  bears 
upon  the  question  as  to  what  was  the  rela- 
tion existing  between  them."  "(9)  If  you 
find  that  R.  A.  Lee  was  a  copartner,  be  is  lia- 
ble along  with  the  other  partners,  if  you 
find  against  them.  If  he  is  not  a  partner. 
Judgment  should  only  be  against  the  other 
three  Interested,  because  a  plaintiff  may  sue 
four  persons  as  partners,  and,  if  it  should 
turn  out  that  one  is  not  a  partner,  it  does 
not  defeat  the  plaintiff's  right  to  recover 
against  the  others  who  are  partners."  The 
court,  at  the  request  of  the  plaintiff  In  writ- 
ing, instructed  the  Jury  as  follows:  "(B) 
Tbe  court,  charges  the  Jury  that  if  they  ax* 
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reasonably  satisfied  firom  the  evidence  fbat 
B.  A.  Lee  beld  hlmBelf  out  to  the  Greenville 
Brick  &  Building  Ciompany,  tbe  transferrers 
of  tbe  plaintiff,  as  a  partner,  or  Jointly  in- 
terested in  the  undertaking  of  the  building 
of  the  GreenriUe  Hotel  by  R.  S.  Lee,  J.  H. 
Perdue,  and  J.  G.  Bozeman,  as  contractors, 
and  thus  induced  the  plalntlfTs  transferrers 
to  contract  with  the  Greenville  Hotel  Con- 
tractors and  Builders  to  furnish  brick  to  be 
used  In  building  the  Greenville  Hotel,  and 
that  the  brick  thus  furnished  were  actually 
used  In  and  about  the  conslmction  of  the 
Greenville  Hotel,  then  the  said  R.  A.  Lee 
would  be  liable  a,s  a  partner  to  plaintiff, 
and  plaintiff  would  be  entitled  to  recover,  U 
he,  within  ninety  days  after  this  last  brick 
were  fnmlsbed,  tbe  idaintlff,  filed  his  claim 
and  lien  with  the  Judge  of  probate  of  Butler 
county,  according  to  the  statute  in  this  be- 
half. (2)  Participation  in  net  profits  of  an 
enterprise  is  an  evidence  of  partnership." 
The  defendants  separately  excepted  to  the 
giving  of  each  of  these  charges,  and  also  sep- 
arately excepted  to  tbe  court'^  refusal  to  give 
each  of  the  following  written  charges,  among 
others,  to  the  Jury:  "(1)  That  if  the  Green- 
ville Brick  &  Building  Company  gave  an 
order  to  pay  the  amount  claimed  to  be  due 
by  this  suit  to  H.  T.  Wimberly,  and  sent 
such  order  by  a  drayman  at  other  person  to 
R.  A.  Lee,  such  order  so  sent  would  not  be 
an  assignment  of  the  claim  such  as  wotdd 
enable  plaintiff  to  maintain  salt  (2)  If  tbe 
OreenviUe  Brick  it  BuUdlng  Company  gave 
an  order  to  R.  A.  Lee  to  pay  the  claim  In 
controvony  to  H.  T.  Wimberly,  and  after- 
wards gave  notice  and  filed  a  Hen  on  such 
claim,  that  the  giving  of  jrach  notice  and 
filing  of  such  lien  was  a  revocation  of  such 
order,  and  the  plaintiff  would  have  no  right 
to  maintain  this  suit,  so  far  as  any  right  may 
accrue  from  such  order." 

J.  C.  Richardson,  for  appellants.  O.  B. 
Hamilton  and  Gamble  &  Powell,  for  ap- 
pellee. 

HKAD,  J.  It  was  the  plaintlffB  purpose 
to  sae  and  obtain  Judgment  against  James 
H.  Perdue,  Robert  S.  Lee,  X  G.  Bozeman, 
and  Robert  A.  Lee,  as  partners,  under  the 
name  of  Greenville  Hotel  Contractor^  & 
Builders,  for  material  sold  them  by  a  part- 
nership called  tbe  Greenville  Brick  &  Build- 
ing Company,  to  be  and  actually  used  In 
tbe  construction  of  an  hotel  in  Greenville, 
which  they  had  contracted  to  build  for  a 
corporation  known  as  Greenville  Hotel  &  Im- 
provement Company  (the  plaintiff  claiming 
to  be  the  transferee  of  the  claim),  and  to 
establish  and  enforce  a  material  man's  lien 
on  the  building  for  the  iwyment  of  such 
Judgment;  bnt  tbe  pleader  made  the  mistake 
of  declaring  against  all  the  parties,  both  the 
contractors  and  owner  of  the  building,  as 
Joint  purchasers  of  and  debtors  for  tbe  ma- 
terial sold,  thereby  creating  a  fatal  varlanoe 


between  tbe  allegatlonB  and  the  proof.  The 
contractors  who  bought  the  goods  were  the 
only  debtors.  The  owner  of  t])e  building  was 
under  no  personal  liability  to  the  material 
men.  Its  only  liability  consisted  in  the 
charge  or  lien  upon  its  building,  and  upon 
any  unpaid  balance  It  owed  the  contractors, 
which,  xmder  the  law,  might  be  created  and 
established  tar  the  security  of  the  price  of 
the  material  furnished.  The  law  permits 
and  requires,  in  order  to  bind  him,  that  the 
owner  be  made  a  party  defendant  to  tbe 
suit;  but  be  must  be  brought  In  upon  appro- 
priate allegations  showing  his  true  relation 
to  tbe  subject-matter.  It  cannot  be  prop- 
erly alleged  that  be  was  a  Joint  purchaser  of 
the  goods  with  the  contractors,  who  were. 
In  fact,  the  only  purchasers.  In  tbe  first 
count  of  tbe  complaint  this  mistake  appears 
in  ezpre^ss  terms.  The  second  count  does 
not,  in  express  words,  declare  who  the  pur- 
chasers were,  or  who  the  owner  of  the  build- 
ing; but,  construing  the  pleading  most 
strongly  against  the  pleader,  the  legal  effect 
of  the  cotmt  is  that  the  goods  were  sold  to 
all  tbe  defendants.  The  recital,  as  shown 
by  tbe  count,  in  the  declaration  of  a  lien 
alleged  to  have  been  filed  in  the  office  of  the 
Judge  of  probate,  that  the  Greenville  Hotel  & 
Improvement  Company  was  Owner  of  the 
building,  and  the  Greenville  Hotel  Contractors 
&  Builders  the  contractors  therefor,  is  not 
an  allegation  that  such  was  the  fact,  or 
which  relieves  the  complaint  of  the  vice 
pointed  out  The  result  is  that  the  plaintiff 
conid  not  lawfully  recovar  because  of  the 
variance.  The  rulings  of  the  court,  on  this 
feature  of  the  case,  were  erroneous.  Anoth- 
er defect  fatal  to  a  recovery,  as  the  case  Is 
now  presented,  is  the  allegation  that  tbe 
defendant  Robert  A.  Lee  was  a  Joint  debtor 
with  the  others,  when  all  the  evidence  shows 
without  conflict  that  he  was  not  such.  He 
was  the  mere  clerk  or  secretary  of  the  con- 
tractors, employed  by  them  to  perform  cer- 
tain services,  for  a  stipulated  compensation; 
and  this  relation  was  expressly  disclosed  in 
written  transactions  had  by  him,  for  bU 
principals,  with  the  sellers  of  the  goods,  one 
of  which  was  the  very  contract  itself  for 
the  sale  and  purchase  of  the  goods  in  ques- 
tion. Besides,  it  is  shown,  without  dispute, 
that  McGehee,  one  of  the  Beller.s,  actually 
knew  when  the  goods  were  sold  that  Lee 
was  not  a  membw  of  the  partnership.  The 
evidence  discloses  no  act  of  bis  which  did 
not  appertain  to  his  oflEice  of  secretary,  or 
from  which  it  could  be  said  he  was  mislead- 
ing the  public  by  holding  himself  out  as  a 
partner;  and,  if  be  bad  done  such  an  act, 
the  plaintiff  could  take  nothing  thereby,  be- 
cause the  /sellers  did  not  act  on  it,  knowing, 
as  they  did,  that  he  was  only  an  employe. 
The  fact  that  his  compensation  was  to  be 
measured  by  tbe  profits  of  the  enterprise,  if 
any,  did  not  coDStitnte  him  a  partner.  Tbe 
nature  of  the  contract  shows  beyond  question 
.thece  was  no  intentioii  to  constitute  him  a 
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'Diembn  of  the  partnership.  Tayloe  t.  Bush, 
75  Ala.  432.  There  was  nothing  upon  th],<i 
question  to  submit  to  the  jury,  and  the  errors 
of  the  court  in  this  regard  will  be  apparent 
from  what  we  have  said.  That  these  vari- 
ances are  fatal  to  a  recovery,  we  refer  to 
Walker  v.  Insurance  Ck>.,  31  Ala.  529;  Jones 
V.  Engelhardt,  78  Ala.  505;  Jackson  v.  Bush, 
82  Ala.  390,  1  South.  175.  The  case  of  Walk- 
er V.  Insurance  Ck>.,  supra,  construes  section 
2609  of  the  Code  of  1886.  We  cannot  assent 
to  the  views  and  conclusion  of  the  court  on 
this  point  in  Bibb  v.  Allen,  149  U.  S.  481,  13 
Sup.  Ct  950. 

The  alleged  transfer  of  the  daim  In  suit 
to  the  plaintiff  was  denied  by  sworn  plea, 
under  the  rule.  This  put  upon  plaintiff  the 
burden  of  proving  that  he  was  the  party 
really  interested  in  the  demand,  ^e  de- 
fendants insist  that  there  Is  no  evidence 
tending  to  show  such  a  transfer  prior  to 
the  bringing  of  this  suit.  The  record  leaves 
this  question  not  free  from  difficulty.  The 
claim  was  contracted  at  sundry  nmes  from 
July  22,  1891,  to  November  18,  1891.  The 
brick  and  building  company,  sellers,  at  first 
consisted  of  William  M.  McGehee,  Bartow 
Wlmberly,  and  J.  A.  Owens.  Owens,  after 
the  account  began,  sold  his  interest  in  the 
firm  to  Bartow  Wimberly.  Bitrtow  Wlm- 
berly died  in  August  or  September,  1881. 
Thereafter  McOebee  and  the  widow  of  Bar- 
tow Wimberly  carried  on  a  like  business, 
under  the  same  firm  name.  What  portion 
of  the  claim  In  suit  was  contracted  before 
the  death  of  Wimberly,  and  what  after,  does 
not  appear.  Nor  does  it  appear  that  the 
firm,  prior  to  his  death,  bound  itself  to  fur- 
nish any  specified  quantity  ot  material 
(brick).  They  did  engage  to  furnish  so  many 
brick,  at  specified  prices,  bat  the  contract, 
which  ifBa  in  writing,  went  further,  and 
stipulated  that  it  was  to  hold  good  only  so 
long  as  sellers'  brick  were  accepted.  Hence 
it  was  not  binding  on  buyers,  and  therefore 
did  not  bind  s^ers,  for  the  want  of  mutu- 
ality. The  death  of  Wlmberiy  dissolved  the 
partnership,  which,  of  course,  terminated 
the  possibility  of  further  sales  on  the  part- 
nership account.  The  business  subsequent- 
ly carried  on  by  McGehee  and  the  widow 
involved  the  creation  of  a  new  partnership 
between  them,  as  distinct  from  the  old  as 
If  formed  of  entirely  different  individuals, 
and  conducted  under  a  different  name;  and 
the  sales  they  thereafter  made  were  Just 
as  distinct  from  those  made  by  the  old  firm. 
They  bore  no  relation  to  or  connection  with 
each  other.  The  old  account  vested  exclu- 
sively in  McOehee,  as  surviving  partner,  for 
the  purposes  of  liquidation  and  settlement 
of  the  partnership  business.  As  surviving 
partner,  he  had  authority  to  transfer  It  for 
the  payment  or  security  of  a  partnerslilp  lia- 
bility. So,  also,  as  a  member  of  the  new 
firm,  he  was  authorized  to  transfer  its  ac- 
count for  any  legitimate  purpose  of  that 
partnerahip.    But,  U  lie  transferred  both. 


the  transferee  could  only  take  tbem  as  (what 
they  were)  distinct.  Independent  daima; 
and.  In  an  action  by  him  to  enforce  them,  be 
should  declare  on  them  as  sucn.  He  can- 
not properly  treat  them  as  a  single  demand, 
and  sue  upon  them  as  such,  though  both 
may  be  Joined  In  the  same  action.  It  is  not 
essential  to  the  transfer  of  a  contract,  ex- 
press or  implied,  for  the  payment  of  money, 
passing  the  beneficial  interest  therein  to  the 
transferee,  so  as  to  authorize  him,  under  the 
statute,  to  sue  thereon  In  his  own  name, 
that  it  be  made  In  writing.  It  may  be  made 
In  any  way  which  shows  a  clear  Intention 
to  assign,  and  either  by  words  or  acts.  6 
LawBon,  Rights,  Rem.  &  Pr.  (  2655;  Insur- 
ance Co.  V.  Tunstall,  72  Ala.  142.  There 
must  appear  not  only  conduct  on  the  part 
of  the  assigncM:  evincing  an  Intention  to  as- 
sign, but  there  must  be  an  acceptance  of 
the  assignment,  by  the  assignee,  m  order  to 
its  completion.  72  Ala.  142,  supra.  The 
authorities  seem  to  hold  that  an  order  given 
by  the  creditor  to  the  debtor  to  pay  the  sum 
due  to  a  third  person  is  revocable  by  the 
creditor  at  any  time  before  payment  or  ac- 
ceptance by  the  debtor,  and  until  then  does 
not  operate  as  an  assignment  of  the  claim. 
Lawson,  Rights,  Rem.  &  Pr.  i  2656;  Cole- 
man V.  Hatcher,  77  Ala.  217;  Sterrett  r. 
MUes,  87  Ala.  472,  6  South.  356.  It  Is  very 
clear,  also,  that  if  such  order  is  not  deltr- 
ered  to  the  payee  therein,  or  any  one  by  him 
authorized  to  receive  It,  and  is  not  accepted 
by  the  debtor,  there  is  no  argum^it  to  sup- 
port the  proposition  that  an  assignment  was 
thereby  effected. 

These  are  some  general  principles  appUca>. 
ble  to  the  evidence  in  this  case.  The  plaln- 
tifTs  evidenc«>,  offered  in  support  of  the  al- 
leged transfer,  shows  that,  In  what  was  done, 
both  claims— that  In  favor  of  tiie  old  partr 
nershlp,  and  In  ta.Yar  of  the  new— were  treat, 
ed  as  one.  Th^  are  declared  <hx  as  aoa. 
No  information  la  given  of  the  amount  ot 
either  separately;  hence,  confusion  and 
txoubl&  Was  tli^e  a  valid  transfer  of 
either,  or  both  as  one,  before  suit  brought? 
The  evidence  on  this  subject  ccAsists  In  tha 
testimony  of  W.  M.  McOehee,  supplemented 
by  certain  acts  touching  the  perfection  of 
a  mattflal  man's  lien,  which  will  be  noted 
for  whatever  Influence  they  may  exert.  His 
testimony  is  as  follows,  on  direct  examina- 
tion: "That  he  transferred  this  claim,  the 
subject  ot  this  suit,  to  H.  T.  Wimberly,  and 
that  thereafter  he  had  a  settlement  with  R. 
A.  Lee,  a  secretary  of  the  contractors  and 
builders,  as  to  the  amount  due  the  bride 
and  building  company  for  brick;  that  tbe 
amount  so  ascertained  to  be  dne  was  $496.- 
63,  with  interest  thereon  since  November 
1&  1891,  after  all  the  credits  wore  given.** 
Again,  he  says  further  on  "that,  since  he 
delivered  the  transfer  of  this  daim  to  tfaa 
plaintiff,  he  had  demanded  payment  from 
the  builders  and  contractbrs  for  these  brick; 
that  tbs  claim  was  tcanafezred  to  plalatlS 
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when  the  Brick  was  sold  to  the  contractors." 
It  will  be  remembered  the  brick  were  sold 
at  differeift  times  from  July  to  November 
IStb.  The  following  cross-examination  of 
the  witness  occurred :  "Q.  Did  you  have  a 
conversation  with  B.  A.  Lee  to-day?  A. 
Yes,  sir.  Q.  Didn't  you  tell  him  in  that 
conversation  that  you  bad  never  transferred 
this  dalm  to  H.  T.  Wlmberly?  A.  I  told 
him  that  I  hadn't  transferred  It  In  writing. 
Q.  You  never  transferred  it  In  writing?  A. 
No,  sir.  Q.  Did  the  time  of  transferring 
this  cause  of  action  to  H.  T.  Wlmberly  oc- 
cur before  or  after  the  death  of  Bartow 
Wlmberly?  A.  Afterwards.  Q.  Did  you 
sign  the  name  of  the  Brick  &  Building  Co., 
or  did  yon  sign  your  name  and  Mrs.  Wlm- 
berly as  surviving  partners  of  the  Brick  & 
Building  Co.,  to  the  transfer?  A.  I  signed 
my  name  as  secretary.  Q.  Did  you,  or  did 
you  not?  A.  I  done  it  one  of  the  two  ways. 
Q.  Secretary  of  what?  A.  Of  the  surviving 
partners.  Q.  Did  Mrs.  Wimberly  ever  ap- 
point you  as  secretary  of  the  surviving  part- 
ners of  the  Brick  &  Buifdlng  Co.?  A.  No, 
sir.  Q.  Then,  you  simply  signied  your  name 
to  It?  A.  As  secretary.  Q.  What  was  you 
secretaiy  of?  A.  We  were  surviving  part- 
ners on  the  death  of  Mr.  Wlmberly.  Mrs. 
Wlmberly  never  made  me  secretary.  Q. 
Have  you  ever  seen  H.  T.  Wlmbo-ly  with 
r^Sard  to  this  transfer?  A.  No,  sir.  Q. 
Did  H.  T.  Wlmberly  ever  accept  this  trans- 
fer from  you  in  payment  of,  or  as  collateral 
for,  any  amount  the  Brick  &  Building  Ca 
owed  him?  A.  No.  Q.  Didn't  you  tell  R. 
A  Iiee  that  Mack  Wlmberly,  as  agent  for 
plalntUf,  refused  to  accept  this  account  sued 
on  as  a  credit  until  It  was  paid?  A.  I  did 
at  one  time.  Q.  When  was  that?  A.  Some 
time  ago.  Q.  Has  not  it  been  since  this 
suit  was  brought?  A.  I  don't  think  It  was. 
Q.  Don't  yon  know  It  was?  A.  I  told  him 
that  at  one  time.  I  don't  recollect  when. 
Q.  Do  you  tell  this  jury  that  before  this 
snlt  was  b^;nn,  and  before  this  lien  was 
filed,  that  plaintiff,  Wlmberly,  accepted  this 
$49(j  tnat  the  Brick  &  Building  Co.  owed  to 
H.  T.  Wlmberly?  A.  No,  sir?  Q.  When 
did  he  accept  it  as  a  payment  on  the  1496,— 
since  this  snit  was  brought  or  before?  A. 
Since  this  suit  was  brought  It  was  the 
day  we  adjusted  the  claim.  Q.  Did  he  give 
you  credit  for  ?496?  A.  Yes,  sir.  Q.  Did 
he  give  It  before  this  suit  was  brought?  A. 
No,  air.  Q.  Was  it  sinde  this  suit  was 
brought?  A.  Yes.  Q.  Haven't  you  been  to 
Mr.  Lee  several  times  since  this  suit  was 
broo^t  to  try  to  get  him  to  adjust  this  mat- 
ter, and  try  to  get  him  to  pay  it  to  you? 
A.  Yes.  Q.  And  didn't  you  t^  him,  when 
yoa  were  trying  to  get  him  to  pay  it,  that 
if  he  didn't  pay  It  to  H.  T.  Wlmberly,  that 
the  Brick  &  BuOdlng  Co.  would  still  be  ow- 
ing Wlmberly?  A.  I  did.  I  have  told  Lee 
that  Q.  Since  March?  When  the  lien  was 
filed?  A  Yes,  sir.  Q.  Did  yon  hire  the  law- 
yers to  bring  this  salt  and  not  H.  T.  Wlm- 
t11580.uo.11— 29 


berly?  A.  Yes,  sir.  Q.  Did  H.  T.  Wlmber- 
ly authorize  you  to'  hire  lawyers  to  bring 
this  suit  on  his  claim  you  had  transferred  to 
him?  A.  No,  sir.  Q.  If  you  fail  in  this 
suit  won't  you  stIU  be  indebted  to  H.  T. 
Wlmberly  for  the  $496?  A.  I  will.  Q. 
Was  there  any  agreement  that  he  (plaintiff) 
would  take  this  claim  and  disdiarge  you? 
A.  No,  sir."  Further  on,  the  bill  of  excep- 
tions contains  this  recital:  "The  witness 
McGehee  further  testified  that  the  only  way 
that  the  claim  in  suit  was  ever  transferred 
to  plaintiff  was  that  he  made  out  the  ac- 
count due  for  brick,  and  stated  the  amount 
of  brick  delivered  by  the  Brick  &  Buildbig 
Co.,  and  then  wrote  at  the  bottom  of  the 
account  an  ord^r  to  the  contractors  to  pay 
H.  T.  Wlmberly  all  this  amount  less  $100, 
and  sent  the  order  to  R.  A  Lee,  by  a  dray- 
man or  somebody;  that  Lee  never  said  any- 
thing about  receiving  the  order."  The  evi- 
dence further  shows  that  on  February  8, 
1892,  C.  E.  HamUton  served  the  Greenville 
Hotel  &  Improvement  Company  with  a  copy 
of  a  notice,  with  the  name  of  "H.  T.  Wim- 
berly, per  O.  E.  Hamilton,  Atty.,"  subscribed 
thereto,  notifying  that  company  of  the  pur- 
pose of  the  "undersigned"  to  file  ia  lien  on 
the  hotel  buildings  for  this  demand,  and 
stating  therein:  "Whereas,  said  brick  and 
building  company  transferred  said  claims 
for  said  brick  furnished."  Immediately  fol- 
lowing this  notice  there  is  copied  in  the 
transcript  without  a  remark  or  statemrait 
in  reference  to  it,  a  notice  to  the  president  of 
the  hotel  company  that  the  brick  and  build- 
ing company  would  file  a  lien  on  the  hotd 
building  for  amount  due  the  latter  company 
for  the  brick  furnished  ftom  July  22,  1891, 
to  February  1,  1892.  No  reference  Is  made 
to  any  transfer  of  the  claim.  It  Is  signed, 
"Greenville  Bride  &  Building  Co.,  per  0.  B. 
Hamlltcm,  Atty."  On  the  same  day  (Feb- 
ruary 8,  1892)  C.  E.  HamUton  served  on  the 
hotel  company  a  notice  Geaving  the  amount 
of  the  claim  blank)  that  the  Greenville  Brick 
&  Building  Company  would  rely  upon  their 
lien  on  the  building.  On  the  4th  March,  1892, 
a.  E.  Hamilton  filed  In  the  probate  court 
a  declaration  of  a  lloi  on  the  building  tor 
this  account  In  favor  of  plaintifr.  It  is  sub- 
scribed "H.  T.  Wimberly,"  and  sworn  to  by 
M.  W.  Wimberly.  It  recites  that  the  claim 
was  transferred  to  H.  T.  Wlmberly  by  said 
Greenville  Bride  &  Building  Company.  On 
the  same  day  (March  4th)  Hamilton  also 
filed  a  declaration  of  lien  on  the  building 
in  favor  of  the  brick  and  building  company. 
It  is  subscribed,  "Greenville  B.  &  BuUding 
Co.,  by  W.  M.  McGehee,"  and  is  sworn  to 
by  McGehee.  Hamilton  testified  that  Mc- 
Gehee swore  to  both  these  liens  in  his  pres- 
ence, and  as  per  his  advice  as  an  attorney; 
but  in  this  it  appears  he  was  mistaken,  as 
the  plalntifTs  dedaratlon  was  sworn  to  by 
M.  W.  Wimberly.  It  Is  iodicated  in  Mc- 
Gebee's  testlm(Miy  that  he  employed  HamU- 
ton to  file  what  he  termed  "hla  Ueo,"  which 
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we  take  to  be  the  lien  above  mentioned,  in 
favor  of  the  brick  and  building  company. 
It  is  nowhere  Intimated  by  what  authority 
Hamilton  did  any  of  the  other  acts  by  him 
done,  oe  by  what  authority  M.  W.  Wlmberly 
acted  in  swearing  to  the  plaintUTs  declara- 
tion. Nor  does  it  appear  that  HamUton 
was  ttieo  a  practicing  attorney  at  law.  R. 
A.  Lee  testified  for  defendants  that  no  dray- 
man or  other  person  ever  delivered  to  him 
any  order  from  McGehee  or  the  brick  and 
building  company  to  pay  the  demand,  or 
any  part  thereof,  to  plaintiff,  and  that  he 
never  heard  of  the  alleged  transfer  to  plain- 
tiff until  this  suit  was  brought  The  forego- 
ing comprises  substantially  all'  the  record 
shows  touching  the  alleged  transfer.  It  pre- 
sents much  contradiction  and  inconsistency. 
TTpon  due  consideration,  we  are  of  opinion 
that  we  cannot  proi)a'ly  pronounce  upon  its 
legal  effect  We  have  stated  the  general 
principles  of  law  in  which  the  jury  should 
be  instructed,  and  will  leave  that  body  to 
solve  the  question,  in  the  light  of  those  prin- 
ciples, whether  there  was  a  valid  transfer 
of  the  claims  in  question,  or  ^tber  of  tbem, 
to  the  plaintiff  before  this  suit  was  brought, 
either  In  payment  or  as  collateral  security 
for  a  debt  owin^  the  plaintiff,  so  consum- 
mated as  to  pass  the  beneficial  interest  in 
the  demand  to  the  plaintiff.  We  deem  this 
the  better  course,  also,  in  view  of  the  fact 
that  the  Judgment  must  be  reversed  for  oth- 
er causes,  and  that  the  case  will  probably 
be  tried  again  on  different  pleadings,  and 
upon  a  more  definite  and  consistent  presenta- 
tion of  the  facts. 

The  verdict  and  Judgment  were  in  favor 
of  the  defendants  upon  the  issue  in  respect 
of  the  lien  sought  to  be  established.  We 
therefore  do  not  notice  the  assignments  of 
error  on  that  subject  The  record  fails  to 
show  any  mllng  <a  the  court  on  the  demur- 
rers to  the  complaint  We  cannot  consider 
them.  The  Judge's  bench  note,  copied  by 
the  clerk  In  the  transcript,  is  no  part  of  the 
record.  It  cannot  be  considered.  If  the 
pleadings  and  evidence  had  Jostlfled  the  en- 
forcement of  a  material  man's  lien  on  the 
building,  no  question  of  set-off  in  favor  of 
the  owner  could  have  properly  arisen.  Be- 
ing a  party  defendant  only  for  the  purpose 
of  protecting  its  property  in  the  building,  it 
could  interpose  no  set-off  against  the  plain- 
tUTs demand.  The  Judgment  obtained  by 
the  contractors  against  the  owner,  which 
was  transferred  to  R.  A.  Lee,  had  no  rele- 
vancy to  any  issue  in  the  cause,  except  to 
ahow  that  there  existed  an  unpaid  balance 
due  by  the  owner  to  the  contractcn:  upon 
which  the  plaintiff  was  seeking  to  fasten 
a  lien,  as  well  as  to  aid  in  establishing  a 
lien  <m  the  building.  In  such  cases  we 
think  sach  an  adjudication  between  the  con- 
tractor and  owner  competent  evidence;  and 
it  would  not  be  competent  for  the  defend- 
ants to  prove  that  there  were  other  lien  hold- 
era^    All  sucfa  liens  stand  on  an  equal  foot- 


ing. Jt  the  owner's  liability  Is  insufficient 
to  cover  all,  they  must  be  paid  pro  rata, 
but  that  adjustment  cannot  be  had  in  a 
snit  to  establish  the  lien.  Code,  (  3040. 
What  we  have  said  will  serve  as  a  sufficient 
guide  on  another  trial,  without  further  no- 
ticing, in  detail,  the  several  exceptions  re- 
served.   Reversed  and  remanded. 


(in  Ala.  <TL) 
Ex  parte  RICE!. 
(Supreme  Court  of  Alabama.    May  1,  1894.) 
Cbamoe  of  Vbhds— Stipolation— Rbcobds.  . 

1.  When  a  cause  is  by  consent  entered  of 
record,  transferred  from  a  city  conrt  to  the 
circuit  court,  which  has  concurrent  jurisdiction, 
and  the  parties  appear  in  the  circuit  court  for 
two  terms,  without  objection,  and  continaances 
are  granted,  such  transfer  is  binding,  though  the 
statute  provides  another  maimer  for  procoring 
such  transfer. 

2.  A  recital  in  the  record  of  a  conrt  im- 
ports absolute  verity,  and  all  parties  thereto  are 
estopped  from  denymg  its  truth. 

Mattle  J.  Rice,  as  administratrix  of  D.  8. 
Rice,  deceased,  filed  a  petition  in  the  supreme 
court  asking  the  court  to  grant  a  rule  nisi, 
directed  to  the  Hon.  John  R.  Tyson,  Judge  of 
the  .second  Judicial  circuit  of  the  state,  com- 
manding him  to  show  cause,  if  any  he  had, 
why  a  i)eremptory  writ  of  mandamus  should 
not  issue  from  the  supreme  court  requiring 
him  to  dismiss  and  strike  from  the  dodret 
of  said  circuit  court  of  Montgomery  county 
the  cause  of  M.  Kahn,  surviving  partner, 
against  Mattie  J.  Rice,  as  administratrix  of 
the  estate  of  D.  S.  Rice,  deceased.    Doiled. 

The  grounds  of  this  petition,  as  alleged 
therein,  woe  that  Schloss  &  Kahn  brought 
suit  in  the  city  court  of  Montgomery,  In 
which  the  petitioner,  as  administratrix  of  D. 
S.  Rice,  deceased,  was  the  sole  defendant; 
that  a  Judgment  was  rendered  in  said  city 
court  of  Montgomery,  March  7,  1888,  which 
Judgment  was  revet^sed  on  appeal  to  the  su- 
preme court,  and  the  cause  was  remanded 
to  the  city  court  for  farther  proceedings 
therein;  that,  at  the  October  term,  1889,  of 
the  said  city  court,  another  trial  was  had, 
which  resulted  in  a  mistrial;  that,  upon  the 
death  of  L.  Schloss,  the  dty  court  ordered 
that  the  cause  should  ptoceeA  In  the  name 
of  M.  Kahn,  surviving  jiartner;  that  it  was 
claimed  by  the  plaintiff  in  this  case  that  at 
the  January  to'm,  1892,  of  the  city  court  of 
Montgomery,  the  cause  of  M.  Kahn,  a,s  sur- 
viving partner,  against  Mattie  J.  Rice,  ad- 
ministratrix, etc.,  was  transferred  to  the  cir- 
cuit court  of  Montgomery  county,  and  that 
this  was  done  by  the  consent  of  the  parties 
to  said  cause.  It  was  further  alleged  In 
said  petition  that  there  was  no  written  agree- 
ment ever  entered  into  or  filed  in  said  cause 
for  the  transfer  thereof  to  the  circuit  court, 
"but  that  the  Judge  of  the  isaid  city  court  of 
Montgomery,  having  first  obtained  the  verbal 
consent  of  the  parties  to  said  cause  that  the 
case,  might  be  transferred  to  the  circuit  court 
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of  MonU^meiT  connty,  under  tbe  statute 
regulating  such  transtere,  *  *  *  did  ex 
meto  motu  make  an  order  attempting  to 
transfer  said  cause  from  tlie  city  court  of 
Montgomery  to  the  circuit  court  of  Mont- 
gomery county  when  neither  petitioner  nor 
her  counsel  were  present  In  court  at  the 
time;  but  the  pietltloner  states  that  no  verbal 
consent  was  ever  given  that  the  statute  regu< 
lating  the  transfer  in  such  cases  from  the 
one  court  to  the  other  should  not  be  fully 
complied  with."  It  was  then  alleged  in 
said  petition  that  the  statute  referred  to  as 
regulating  a  transfer  of  a  case  from  the  one 
court  to  the  other,  approved  March  1,  1881, 
was  never  complied  with,  in  that  no  agree- 
ment In  writing  for  a  transfer  of  said  cause 
was  ever  filed  with  the  clerk  of  tbe  said 
dty  court  of  Montgomery;  that  said  clerk 
never  made  any  certified  transcript  of  any 
orders,  minute,  and  docket  entries  In  said 
cause,  and  never  delivered  any  such  tran- 
script to  the  clerk  of  the  said  circuit  court 
of  Montgomery  county;  nor  have  the  costs 
of  said  cause  in  the  dty  court  ever  been 
paid;  "nor  have  any  of  the  requirements  of 
the  said  statute  regulating  such  transfers 
ever  been  complied  with  in  this  case,  ex- 
cept that  tbe  original  papers  in  said  cause 
were  placed  In  the  hands  of  the  clerk  of 
said  circuit  court  of  Montgomery  by  the 
clerk  of  said  city  court  of  Montgomery  after 
the  attempted  order  of  transfer,  as  herein- 
above particularly  set  out;"  and  that  at  the 
January  term,  1893,  of  the  said  circuit  court 
the  petitioner  moved  to  strike  the  said  cause 
from  the  docket  of  said  drcult  oomrt,  on  the 
ground  that  said  circuit  court  had  never 
acquired  jurisdiction  thereof.  In  answer  to 
the  rule  nisi  which  was  served  upon  him, 
tbe  Hon.  John  R.  T^son,  Judge  of  the  sec- 
ond Judldal  circuit,  responded  that  he  ad- 
mitted the  truthfulness  of  all  the  allegations 
of  the  x>etltion  as  to  the  bringing  of  the  suit 
and  the  obtaining  of  Judgment,  the  reversal 
of  the  same  by  the  supreme  court,  and  a 
mistrial  upon  the  second  trial  of  the  case. 
He  further  answered  that  he  had  no  knowl- 
edge as  to  whether  there  was  a  written 
agreement  ever  entered  into  or  filed  In  the 
said  cause  for  a  removal  of  the  same  from 
the  dty  court,  nor  any  of  the  facts  alleged 
In  the  i>etItlon  in  reference  thereto.  His  an- 
swer further  averred  that  it  appeared  from 
the  records  of  the  said  city  court  that  at 
tbe  February  term,  1892,  of  the  said  court, 
on  February  3,  1892,  an  order  was  made  and 
entered  upon  the  records  of  the  said  city 
court  in  said  cause  as  follows:  "This  day 
came  the  parties  by  their  attorneys,  and  by 
consent  this  cause  is  transferred  to  the  cir- 
cuit court;"  that  said  cause  was  entered  up- 
on the  trial  dockets  of  said  drcult  court  at 
tbe  June  term,  1892,  and  that  on  July  18, 
1892,  an  "order  In  said  cause  was  made  up- 
on the  dockets  of  the  said  circuit  covuct,  'Oon- 
tlnued  by  defendant.' "  The  respondent 
fmrther  answered  that  at  the  January  term. 


1888,  It  appeared  that  the  parties  to  said 
cause,  and  M.  Kahn  as  surviving  partner, 
against  Mattle  J.  Rice,  administratrix,  etc., 
appeared  by  their  attorney,  and  on  the  ap- 
plication of  said  Mattle  J.  Rice,  as  adminis- 
tratrix, the  defendant  in  said  cause,  an  order 
was  made  by  the  said  circuit  court,  on  Janu- 
ary 20,  1893,  as  follows:  "Continued  by  de- 
fendant on  account  of  her  8lcknes,s.  This 
continuance  granted  on  condition  that  de- 
fendant go  to  trial  at  next  term."  It  was 
further  alleged  in  the  answer  of  the  respond- 
ent that  at  the  June  term,  1893,  of  said  court, 
a  motion  was  made  by  the  plalntlfl  to  strike 
said  cause  from  the  docket,  and  that  this 
motion  was  overruled.  Tbe  mandamus 
asked  for  In  tbe  petition  Is  denied. 

A.  A.  Wiley  and  Oeo.  F.  Moore,  tor  peti- 
tioner. Arrlngton  &  Graham  and  Tomp- 
kins &  Troy,  for  respondent. 

BRICKELIi,  O.  J.  It  l0  conceded  that 
the  mode  prescribed  by  the  statute  (Acts 
1880-81,  p.  268),  In  Which  a  cause  may  be 
transferred  from  the  dty  court  of  Mont- 
gomery to  the  drcult  court  of  tbe  county, 
was  not  pursued.  It  was  not  contemplated 
or  Intended  by  the  parties  to  observe  the 
mode  of  procedure  directed  in  the  statute. 
A  transfar  by  consent,  expressed  In  open 
court,  and  entered  on  the  minutes  of  the 
dty  court,  was  the  mode  they  preferred  and 
adopted,  and  of  its  efficacy  we  see  no  reason 
for  doubt  The  dty  and  circuit  courts  are 
of  concurrent,  coequal  Jurisdiction  of  the  sub- 
ject-matter of  the  suit,  and  sit  within  the 
same  territorial  jurisdiction.  It  is  compe- 
tent for  putles,  at  'any  and  all  times,  with 
the  consent  of  the  court  exercising  juris- 
diction, wbether  the  mode  prescribed  by  stat- 
ute is  observed  or  not,  to  change  the  venue 
in  civil  causes,  by  consent  expressed  In  open 
court  and  entered  of  record.  Pierson  v.  Fin- 
ney, 37  111.  29;  Insurance  Co.  v.  Johnson, 
46  Ind.  315;  Burnley  v.  CoOk,  65  Am.  Dec. 
79;  Gager  v.  Gordon,  29  Ala.  341.  If  there 
be  error  or  irregularity  in  the  mode  in  which 
the  change  Is  effected,  the  maxim  "consensus 
toliit  errorem"  applies.  The  parties  induced 
the  city  court  to  part  with  Its  Jurisdiction, 
transferring  the  venue  for  the  trial  to  anoth- 
et  court  of  plenary  jurisdiction.  By  their 
own  conduct  they  affirmed  the  existence  of 
all  facts  essential  to  tbe  jurisdiction  of  the 
latter  court,  and,  upon  the  affirmation,  the 
court  could  not  but  act  judicially.  Raflway 
Co.  V.  Ramsey,  22  WalL  322.  Consent  -can- 
not confer  Jurisdiction,  it  is  true;  but  it  is 
jurisdldlon  of  the  subject-matter,  which  Is 
derived  from  the  law,  which  parties  may 
not  by  consent  confer.  When  jurisdiction 
of  the  subject-matter  Is  conferred  by  law. 
Jurisdiction  of  the  person  may  be  acquired 
by  the  acts  or  consent  of  tbe  parties.  There 
Is  a  wide  difference  between  conforlng  juris- 
diction by  consent  and  consenting  to  some- 
thing within  the  power  oC  the  court  deemed 
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promotive  of  the  convenience  of  the  parties. 
The  parties  appeared  In  the  city  cotirt,  and, 
by  their  consent,  an  order  was  entered  trans- 
ferring the  canse  to  the  dnmit  court. 
Thereafter,  without  objection,  for  two  sue- 
ceSiSlve  terms  the  parties  appeared  in  the 
circuit  court,  and  at  each  term  there  was  a 
continuance  of  the  cause  by  the  relator.  If 
there  had  been  error  or  irregularity  in  the 
transfer,  and  of  It  the  relator  intended  to 
take  advantage,  objection  should  have  been 
made  at  the  earliest  opportunity.  It  is  a 
fixed  rule  of  all  courts,  that  a  party  having 
cause  to  set  aside  any  process  or  proceeding 
of  this  character,  and  he  neglects  to  asjsert 
it  within  a  reasonable  time,  having  knowl- 
edge of  the  facts,  the  objection  Is  waived. 
Broom,  Leg.  Max.  135. 

The  recital  of  the  record  of  the  dty  court 
that  the  cause  was  by  consent  transferred 
to  the  circuit  court,  and  the  recitals  of  the 
record  of  the  circuit  court  of  the  appear- 
ance of  the  parties,  and  of  the  continuance 
of  the  cause,  are  incapable  of  contradiction 
by  parol  evidence.  They  Import  absolute 
verity,  and  all  parties  to  them  are  estopped 
from  denying  their  tnith.  See  Deislonde  v. 
Darrlngton's  Heirs,  29  Ala.  92;  Wbart  By. 
St  980-982.    Mandamus  denied. 


on  Ala.  «K) 

ALFRED  smmiPTON  &  SONS,  Limited,  v. 

BRICE  et  aL 
(Supreme  Ciourt  of  Alabama.     April  12,  1894.) 

Sals— Action  fob  Faios— Evisbncb— Instbuo. 
TI0N8 — Principal  and  Aoent. 

1.  On  an  issue  whether  defendants  bought 
certain  pins  from  plaintiff,  evidence  as  to  de- 
fendants financial  rating,  and  as  to  the  amount 
of  pins  Buitable  for  their  trade,  is  incompetent. 

2.  Evidence  that  the  special  advertising  of 
defendants'  name  and  place  of  business  placed 
upon  the  papws  of  pins  rendered  them  unsalable 
to  other  merchants  is  also  incomi>etent 

8.  In  an  action  for  the  price  of  goods,  where 
the  complaint  does  not  count  upon  the  order 
tfaMefor  as  the  foundation  of  a  suit,  bat  such 
order  is  admitted  collaterally  to  sastain  the 
canse  of  action,  its  genuineness  may  be  disputed 
without  a  sworn  plea. 

4.  'nie  production  of  the  envelope  In  which 
plaintiff  testified  the  order  was  received,  with 
its  postmark  at  defendants'  post  ofiBce,  the  ad- 
mission of  defendants'  clerk  that  the  address 
was  in  his  handwriting,  and  the  order  itself, 
are  matters  for  the  consideration  of  the  Jury  in 
determining  the  gennineness  of  the  order. 

5.  The  mere  fact  that  persons,  in  ordering 
goods,  ordered  a  larger  amount  than  they  in- 
tended to,  does  not  relieve  them  of  liability 
therefor  where  the  order  is  filled  as  written. 

6.  The  action  not  being  on  the  order,  the 
court  properly  refused  to  charge  that  the  bur- 
den of  proof  was  on  defendants  to  show  that 
the  ordtf  for  the  goods,  purporting  to  be  signed 
by  defendants,  was  not  genuine. 

7.  Where  a  person  authorized  his  clerk  to 
sign  his  name  to  an  order,  so  that  it  would  pur- 
port to  have  been  signed  by  himself,  he  is  bound 
to  the  same  extent  as  if  he  had  in  fact  signed  it. 

Appeal  from  circuit  court,  Blount  county; 
John  B.  Tally,  Judge. 

Assumpsit  by  Alfred  Shrimpton  ft  Sons, 
Limited,  against  Brlce  ft  Donehoo  to  recover 


an  amount  alleged  to  be  due  plaintiff  for  pins 
sold  by  plaintiff  to  defendants  upon  their 
order.  B'rom  a  Judgment  for  defendants, 
plaintiff  appeals.     Reversed. 

Issue  was  Joined  on  the  plea  of  the  gen- 
eral Issue.  On  the  trial  of  the  case,  as  is 
shown  by  the  bill  of  exceptions,  the  plaintiff 
Introduced  In  evidence  an  itemized  statement 
of  the  account,  which  was  verified  by  the 
affidavit  of  the  secretary  of  the  plaintiff. 
Upon  the  introduction  of  James  A.  Brlce, 
one  of  the  defendants,  as  a  witness,  he 
was  shown  the  statement  of  the  account, 
which  was  Introduced  in  evidence,  and  was 
asked:  "Is  that  account  correct?"  The 
plaintiff  objected  to  this  question,  on  the 
grounds  that  no  affidavit  had  been  filed  in 
the  case  by  the  defendants  denying  the  cor- 
rectness of  the  account,  and  that  it  called 
for  a  conclusion  of  the  witness.  The  court 
overruled  these  objections,  and  plaintiff  duly 
excepted.  The  witness  answered  that  said 
account  was  not  correct,  and  that  the  de- 
fendants had  nBvee  made  such  an  account 
with  the  plaintiff.  This  witness  further  tes* 
tifled,  on  cross-examination,  that  some  time 
In  the  spring  of  1891,  while  the  defendants 
were  engaged  in  carrying  on  a  general  mer- 
cantile business  at  Murpbree's  Valley,  they 
received  through  the  mail,  addressed  to 
them,  a  letter  from  the  plaintiff,  soliciting 
their  purchase  of  the  pins  manufactured  by 
the  plaintiff,  and  that  inclosed  in  this  letter 
was  a  sample  of  said  pins,  and  a  blank 
order  on  the  plaintiff  for  any  quantity  of 
pins  desired;  that  at  that  time  defendants 
had  clerking  for  them  one  Perry  Bynnm; 
that  he  (Brlce)  Instructed  the  said  Bynnm 
to  make  an  order  on  the  plaintiffs  for  some 
pins,  and  that,  in  obedience  to  said  instruc- 
tion, the  said  Bynnm  filled  out  one  of  the 
blank  orders,  and  Inclosed  such  order  In  an 
envelope  directed  to  the  plaintiff.  This  wit- 
ness further  testified  that  he  had  no  recol- 
lection of  rec^ving  from  the  plaintiff  a  let- 
ter acknowledging  the  receipt  of  their  or- 
der for  the  pins,  and  in  this  respect  he  was 
corroborated  by  the  testimony  of  Donehoo 
and  his  derk  Bynunu  It  was  further  shown 
by  the  testimony  of  this  witness  that  on 
one  occasion,  when  one  Amberson  was  haul- 
ing some  freight  for  the  defendants  from 
Attalla,  a  shipping  point  on  the  Alabama 
Great  Southern  Railroad,  used  by  the  de- 
fendants, to  their  place  of  business  at  Mur- 
pbree's, Ala.,  Amberson  hauled  the  pins, 
which  had  been  shipped  by  the  plaintiff  to 
the  defendants,  and  the  defendants  refused 
to  receive  the  same.  On  examination  In  re- 
buttal of  this  witness,  he  was  asked  by  his 
attorney  to  "state  what  you  said  to  Mr. 
Bynum  in  reference  to  making  an  order  on 
plaintiff  for  some  pins."  The  plaintiff  ob- 
jected to  this  question,  <hi  the  grounds  that  It 
called  for  Immaterial  and  Irrelevant  testi- 
mony, and  "that  secret  Instructions  to  the 
agent  ttom  the  principal  are  inadmissible 
as  against  third  persons  dealing  with  the 
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principal  In  good  faith."  The  court  over- 
ruled thla  objection,  and  the  plaintiff  duly 
excepted.  In  answer  to  this  question,  the 
witness  answered:  "I  told  Mr.  Bynum  to 
order  from  the  plaintiff  five  great  gross  of 
pins;"  and  he  further  stated,  positively,  that 
he  never  Instructed  Bynum  to  make  an  or^ 
der  on  plaintiff  "for  five  great  gross  papers 
of  pins."  Against  the  objection  and  excep- 
tion of  the  plaintiff,  this  witness  was  al- 
lowed to  testify  further,  in  rebuttal,  that, 
when  Amberson  was  hauling  freight  for  de- 
f^dants  from  Attalla,  he  (Brlce)  wrote  a 
note  to  the  depot  agent  at  Attalla,  as  fol- 
lows: "Please  let  X  D.  Amberson  have  all 
our  freight,  except  a  lot  of  pins  from  Al- 
fred Shrlmpton  &  Sons,  of  New  York. 
[Signed]  Brlce  ft  Donehoo."  There  was 
no  evidence  showing  that  this  notice  was 
ever  handed  to  the  agent  at  Attalla,  or  that 
he  had  any  notice  or  knowledge  of  it  Upon 
the  further  examination  of  Brlce,  be  was 
asked  by  the  defendants  the  following  qaes> 
tlon:  "How  many  pins  do  the  firm  of  Brlce  & 
Donehoo  usually  sell  in  a  year?"  The  plain- 
tiff objected  to  this  question,  on  the  ground 
that  it  called  for  immaterial  and  irrelevant 
evidence,  but  the  court  overruled  the  ob- 
jection, and  to  this  action  of  the  court  the 
plaintiff  duly  excepted.  The  defendants 
were  allowed  to  give  evidence  tending  to 
show  their  financial  rating,  the  amount  of 
their  annual  business,  and  whether  or  not 
the  amount  of  pins  alleged  to  have  been  pur- 
chased by  them  from  the  plaintiff  was  a 
reasonable  purchase  of  pins  for  their  trade 
and  business.  To  all  of  this  evidence  the 
plaintiff  objected,  and  moved  the  court  to 
exclude  it  from  the  Jury,  on  the  ground  that 
it  was  Irrelevant  and  Immaterial  to  the  is- 
sues raised  by  the  pleadings  In  the  cause. 
The  court  ovemded  this  motion  and  objec- 
tion by  the  plaintiff,  and  permitted  the  testi- 
mony to  go  to  the  Jury,  and  to  this  ruling  the 
plaintiff  duly  excepted.  Upon  the  examina- 
tion of  Perry  Bynum  as  a  witness,  his  testi- 
mony tended  to  show  that,  while  derklng 
for  the  firm  of  Brlce  ft  Donehoo  in  their 
store  at  Murphree's  Valley,  Ala.,  the  Mr. 
Brlce  of  said  firm  "handed  to  him  an  en- 
velope, addressed  to  plaintiff,  and  a  blank 
order,  or  printed  blank  for  order,  on  plaintiff 
for  pins,  «  «  «  and  told  him  to  order 
from  the  plaintiff  five  great  gross  of  pins;" 
that  he  (Bynum)  signed  the  name  of  Brlce 
&  Donehoo  to  the  otier,  and  mailed  the 
same  to  the  plaintiff.  Upon  this  witness  be- 
ing shown  the  order  for  the  pins  which  was 
received  by  the  plaintiff,  he  testified  that  it 
did  not  look  like  the  order  which  he  had 
signed,  but  he  would  not  be  positive  that  It 
was  not  the  same  one  made  by  him.  By  the 
deposition  of  A.  A.  Wright,  which  was  read 
m  evidence  in  behalf  of  plaintiff,  it  was 
shown  that  said  A.  A.  Wright  was  the  presi- 
dent of  the  plaintiff,  and  had  the  manage- 
ment of  the  affairs  of  the  plaintiff's  business 
in  the  United  States;  that.  In  the  early  part 


of  1891,  he  caused  to  be  maDed  to  the  de- 
fendants a  letter  soliciting  an  order  from 
them  for  the  pLns  manufactured  by  the 
plaintiff,  and  that  In  said  letter  there  was  in- 
closed a  blank  form  for  an  order,  and  a 
sample  copy  of  the  pins;  that  on  April  11, 
1891,  the  plaintiff  received  a  letter  from 
Brioe  ft  Donehoo,  written  on  the  blank  form 
of  order  sent  them  by  the  plaintiff,  as  fol- 
lows: "Alfred  Shrimpton  &  Sons,  Limited. 
Pin  Department  273  Church  Street  New 
York  City.  Please  put  up  for  us  6  great 
gross  papers  of  pins,  360  pins  In  a  paper, 
with  our  advertisement  printed  at  the  head 
of  each  paper,  and  between  the  rows,  in  fol- 
lowing sizes,  'Assorted'."  Then  follow  the 
directions  for  the  advertisement  on  the 
papers  of  pins.  This  order  was  signed 
"Brice  ft  Donehoo."  The  deposition  of  the 
said  A.  A.  Wright  further  tended  to  show 
that  after  obtaining  from  its  mercantile 
agency  a  report  of  the  defendants  which  was 
satisfactory,  he  wrote  a  letter  to  Brlce  ft 
Donehoo  on  April  21,  1891,  acknowledging 
the  receipt  of  their  order,  and  stating  that  he 
had  sent  it  to  the  factory  to  be  filled.  This 
letter  was  introduced  In  evidence.  It  was 
further  shown  by  the  testimony  of  this  wit- 
ness that  plaintiff  shipped  the  pins  to  Brlce 
&  Donehoo,  but  that  no  part  of  the  indebted- 
ness from  the  defendants  to  the  plaintiff  had 
ever  been  paid  or  discharged. 

The  eleventh  dhrect  Interrogatory  pro- 
pounded by  plaintiff  to  witness  A.  A.  Wright 
was  as  follows:  "Please  make  a  full  and 
elaborate  statement  of  any  other  fact  w 
facts  within  your  knowledge  that  would  be 
of  benefit  to  plaintiff  in  this  suit"  To  this 
Interrogatory  the  witness  answered:  "X 
would  state  that  the  pins  prepared  and  ship- 
ped by  us  to  Brlce  ft  Donehoo,  in  compliance 
with  their  order,  are  almost  worthless  to  any 
one  but  them,  on  account  of  the  special  print- 
ing which  each  and  every  paper  contains. 
We  could  not  resell  them,  as  no  merchant 
will  handle  goods  with  another's  advertise- 
ment on  them."  On  motion  of  the  defend- 
ants, the  court  excluded  from  the  Jury  this 
answer,  and  to  this  action  of  the  court  the 
plaintiff  duly  excepted.  The  second  inter- 
rogatory propounded  by  the  defendants  to 
the  witnesses  A.  A.  Wright  and  D.  E.  Wright 
who  was  the  secretary  of  the  plaintiff,  was 
as  follows:  "Did  you  make  any  investiga- 
tion of  the  financial  condition  of  Brice  ft 
Donehoo  before  sending  off  or  accepting  their 
order?  It  so,  how  did  you  make  this  investi- 
gation, and  what  did  you  ascertain?  Did 
you  learn  the  kind  of  business  in  which  they 
were  engaged,  and  to  what  extent?  If  so, 
what  was  the  result  of  your  Investigation? 
Is  it  common  to  ship  a  country  merchant  as 
many  pins  as  you  shipped  Brice  ft  Dime- 
boo?"  The  plaintiff  objected  to  this  cross 
Interrogatory,  because  it  calls  for  Immaterial, 
illegal,  and  Irrelevant  testimony;  but  the 
court  overruled  this  objection  and  the  plain- 
tiff duly  excepted.    The  third  lnterr<^;atory 
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propounded  to  these  two  witnesses  was  as 
follows:  "What  Is  the  iisual  amount  of  pins 
ordered  by  coontry  m«chants,  carrying  a 
stock  of  four,  five,  to  ten  thousand  dollars, 
dealing  in  general  merchandise?"  To  this 
cross  Interrogatory  the  plaintiff  objected  on 
the  same  grounds,  and  duly  excepted  to  the 
court's  OTermllng  this  objection.  The  fourth 
and  fifth  interrogatories  propounded  to  said 
witnesses  were  as  follows:  "Cross  Interrog- 
atory 4.  Is  It  not  a  fact  that  you  never  re- 
ceived an  OTder  at  any  time  from  any  coun- 
try retail  merchant  for  the  amount  of  pins 
shipped  to  defendants?  Did  you  at  any  time 
ever  ship  as  many  pins  to  any  retail  coimtry 
merchant  as  shipped  by  plaintiff  to  defend- 
ants, and  have  no  trouble  with  the  order? 
Gross  Interrogatory  5.  What  is  the  amount 
of  pins  usually  ordered  by  retail  country 
merchants,  who  carry  a  stock  of  general 
merchandise  of  four,  five,  to  ten  thousand 
dollars?  Is  It  not  a  fact  that  an  order  of 
as  many  pins  as  plaintiff  shipped  defendants 
would  be  a  very  unusual  order  for  a  party 
or  Arm  to  make  who  is  engaged  in  a  country 
retail  trade  with  a  stock  of  general  mer- 
chandise of  from  four,  five,  to  ten  thousand 
dollars?"  To  each  of  these  cross  interroga- 
tories the  plaintiff  separately  excepted,  be- 
cause each  called  for  immaterial,  Illegal,  and 
irrelevant  evidence.  The  court  overruled 
each  objection,  and  the  plaintiff  separately 
excepted  to  each  rulfi)g  of  the  court  The 
plaintiff  moved  to  exclude  the  answers  to 
each  of  these  cross  intra-rogatories  from  the 
Jury,  and  separately  excepted  to  the  court's 
overruling  each  of  these  motions. 

The  blU  of  exceptions  recites  that,  "after 
the  closing  of  the  evidence,  and  before  the  ar- 
gument of  counsel  was  commenced,  the  court 
announced  that  he  limited  the  argument  of 
counsel  in  the  cause  to  thirty  minutes  on  a 
side.  The  counsel  for  plaintiff  objected  to 
being  limited  in  the  argument  of  the  cause 
to  Judge  and  the  jury  to  so  short  a  time,  and 
the  court  overruled  the  objection,  and  en- 
fM-ced  the  limit,  and  to  this  action  of  the 
court  plaintiff  duly  excepted."  The  court. 
In  its  general  charge  to  the  jury.  Instructed 
them,  among  other  things,  as  follows:  "If 
you  believe  from  the  evidence  that  the  de- 
fendants, in  making  their  order,  made  a  mis- 
take in  the  amount  of  pins,  and  ordered  more 
than  they  Intended  to  order,  and  that  the 
plaintiff  knew  that  such  mistake  was  made, 
and,  notwithstanding  such  mistake  and 
knowledge,  filled  the  order  and  shipped  the 
pins,  there  was  not  such  a  coming  together 
of  minds  as  would  constitute  a  contract,  and 
the  defendants  were  not  bound  to  receive  the 
pins,  and.  If  they  refused  to  receive  them, 
and  did  not  receive  them,  they  are  not  liable 
to  pay  for  them."  To  the  giving  of  this  part 
of  the  general  charge  the  plaintiff  duly  ex- 
cepted, and  also  separately  excepted  to  the 
court's  refusal  to  give  each  of  the  following 
charges  requested  by  It:  "(1)  If -the  Jury  be- 
lieve the  evidence,  their  verdict  must  be  in 


favw  of  the  plaintiff.  (2)  If  the  Jury  brieve 
the  order  purporting  to  be  signed  by  Brlce  & 
Donehoo  Is  genuine,  their  verdict  must  be 
for  the  plaintiff.  (3)  The  burden  of  proof 
Is  uiwn  the  part  of  the  defendants  to  show 
that  the  order  purporting  to  be  signed  by 
Brlce  &  Donehoo  is  not  genuine.  (4)  If  the 
Jury  believe  from  all  the  evidence  in  the 
case  that  the  order  was  made,  the  plaintiff  Is 
entitled  to  recover  the  debt,  and  interest 
thereon.  (5)  If  the  principals,  by  their  dec- 
larations or  conduct,  authorized  the  opinion 
that  they  had  given  more  extensive  powers 
to  their  agent  than  were  in  fact  given,  they 
would  not  be  permitted  to  avail  themselves 
of  the  Information.  (6)  If  a  principal 
clothes  his  agent  with  authority  calculated 
to  induce  others  to  believe  that  the  agent  has 
full  power  to  act,  the  principal  must  be 
bound  thereby;  otherwise,  third  persons,  act- 
ing In  good  faith,  might  be  injured.  (7)  If 
the  jury  believe  from  the  evidence  that  By- 
num  had  authority  to  make  the  order  on 
plaintiff  for  pins,  although  he  made  a  mis- 
take in  the  amount  of  the  pins,  the  defend- 
ants would  be  liable.  (8)  If  the  jury  believe 
from  the  evidence  that  the  contract  attached 
as  an  exhibit  to  the  deposition  Is  genuine, 
and  was  signed  by  Brice  &  Donehoo,  or  by 
their  authority,  plaintiff  is  entitled  to  recov- 
er. (9)  If  the  Jury  believe  from  the  evidence 
that  the  letter  received  by  Brice  &  Donehoo, 
in  which  was  Inclosed  a  blank  order  and  a 
sample  paper  of  pins,  also  contained  a  so- 
liciting letter  from  plaintiff  like  that  exhibit- 
ed In  evidence,  this  was  a  proposition  by 
plaintiff  to  sell,  and  the  order  to  purchase, 
if  any  was  made  by  defendants,  was  an  ac- 
ceptance of  that  proposition." 

Bmery  0.  Hall,  for  appellant  Inser  & 
Ward  and  Inzer  &  Montgomery,  for  appel- 
lees. 

COLBMAN,  J.  The  appellant  sued  In  as- 
sumpsit to  recover  the  value  of  a  quantity 
of  pins  claimed  to  have  been  sold  and  deliv- 
ered to  the  defendants,  who  were  merchants 
doing  business  at  Murphree's  Valley,  Ala. 
The  complaint  counts  in  the  common  form 
for  goods,  wares,  and  merchandise  sold  and 
delivered,  and  also  upon  a  stated  account 
The  trial  was  had  upon  a  plea  of  the  gen- 
eral Issue.  The  account  Introduced  by 
plaintiff  showed  an  Indebtedness  for  "4  great 
gross  and  135%  papers  pins,  at  3%  cents 
per  paper.  $320.10."  The  evidence  showed 
that  a  Mr.  Bynum  was  a  clerk  for  the  de- 
fendants, and  that  Attalla  was  the  depot 
at  which  defendants  received  their  goods, 
and  the  place  to  which  the  pins  were 
shipped.  The  defendant  Brice,  being  on  the 
stand  as  a  witness  for  himself,  was  permit- 
ted to  testify  ttiat  he  "told  Mr.  Bynum  to 
order  five  great  gross  of  pins."  An  order 
for  five  great  gross  papers  of  pins  was  shown 
him,  signed  "Brice  &  Donehoo,"  and  he  tes- 
tified that  be  "did  not  recollect  that  he  saw 
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ttie  order  or  directed  Mr.  Bynom  to  sign 
tbe  order  shown  him."  We  are  of  opinion 
the  court  erred  in  permitting  the  qnestion 
and  answer.  What  was  stated  to  llr.  By- 
nnm  was  mere  hearsay.  Sndi  evidence  was 
calculated  to  Impress  the  jury  that  it  was 
corroborative  evidence.  The  court  erred  in 
permitting  the  defendants  to  introduce  In 
evidence  a  note  written  by  the  defendants 
to  the  agent  at  Attalla,  in  regard  to  the 
pins;  also,  In  admitting  evidence  "as  to 
how  many  pins  the  firm  of  Brice  &  Donehoo 
usually  sold  in  a  year,"  and  "as  to  their 
financial  rating  and  annual  business,"  and 
whether  the  "amount  of  pins  alleged  to  have 
been  purchased  was  a  reasonable  purchase 
tat  tbelr  trade."  The  Issue  in  this  case  was 
whether  they  pnrchased  the  pins  or  not,  and 
this  issue  could  not  be  properly  determined 
by  the  consideration  of  questions  affecting 
the  policy  or  wisdom  of  the  purchase,  or  the 
financial  rating  of  the  defendants,  or  the 
amount  of  goods  suitable  for  the  trade  of 
the  defendants.  What  Is  here  said  applies 
also  to  the  action  of  the  court  In  overruling 
objections  to  cross  Interrogatories  propound- 
ed by  defendants  to  the  witness  A.  A. 
Wright  and  D.  B.  Wright,  the  object  of 
which  was  to  elicit  similar  testimony.  The 
objections  were  well  taken,  and  sboold  have 
been  snstalned. 

Tbe  court  did  not  err  In  excluding  the 
plaintMTs  answer  to  the  eleventh  direct  In- 
twrogatOTy  to  A.  A.  Wright  Whether  the 
special  advertising  of  defendants'  name  and 
place  of  business  placed  ui)on  the  papers  of 
pins  rendered  them  unsalable  to  other  mer- 
chants sheds  no  light  upon  the  Issue  before 
the  jury.  There  was  no  error  in  excluding 
that  part  of  the  answer  of  the  witness  D. 
B.  Wright  to  the  fifth  Interrogatory  to  which 
an  exception  was  reserved.  The  court  did 
not  err  in  receiving  the  testimony  of  tbe 
witness  Donehoo  "that,  in  bis  Judgment,  the 
signature  to  tbe  order  was  not  In  the  hand- 
writing of  either  Brice  or  D<»ehoo."  Nei- 
ther of  the  counts  of  the  complaint  counts 
niton  the  order  for  the  pins  as  the  founda- 
tion of  the  suit,  as  inrovtded  in  section  2770 
of  the  Code.  It  was  admissible  in  evidence 
collaterally  to  sustain  the  cause  of  action 
as  laid.  When  thus  offered  In  evidence,  tbe 
genuineness  of  the  Instrument  may  be  dis- 
puted without  a  sworn  plea.  Garrett  v. 
Garrett,  64  Ala.  263.  Under  the  evidence 
of  the  witness  Wright,  the  production  of  the 
envelope  in  which  he  testified  the  order  was 
received,  with  Its  postmarks  at  Murpbree's 
Valley;  the  admission  of  Bynum  that  the 
address  was  in  his  handwriting;  and  the 
order  itself,— in  connection  with  the  evi- 
dence of  Donehoo  that  the  red  lines  "re- 
sembled Brice's  handwriting,"  and  other  clr- 
cnmstances,— were  matters  for  the  consid- 
eration of  the  Jury  In  determining  the  gen- 
uineness of  the  order. 

We  cannot  say  the  court  abused  Its  dls- 
(setlon  in  limiting  counsel  to  SO  mlnates 


on  each  side  for  argument,  bat  we  suggest 
that,  in  the  exercise  of  the  use  of  Its  discre- 
tionary power  In  this  respect.  It  Is  the  better 
practice  to  allow  ample  time  for  a  full  dis- 
cussion of  the  facts  of  the  case. 

Tbe  court  erred  in  that  part  of  the  oral 
charge  to  which  an  exception  was  reserved. 
If  the  defendants  In  fact  ordered  five  great 
gross  papers  of  pins,  through  a  mistake  on 
their  part  as  to  how  many  pins  were  in- 
cluded in  the  order,  such  a  mistake  cannot 
be  visited  upon  the  plaintiff,  who  filled  the 
order  as  written.  Excluding  the  illegal  evi- 
dence admitted,  and  there  is  not  a  sdntina 
of  proof  tending  to  show  that  plaintiff  had 
any  notice  or  knowledge  that  there  was  any 
mistake  In  the  order.  Under  the  evidence 
In  this  case,  charges  Nos.  2  and  8,  requested 
by  plaintiff,  should  have  been  given.  Charge 
3  was  properly  refused.  The  suit  was  not 
upon  the  order.  The  bnrden  rested  upon  the 
plaintiff  to  prove  It  was  genuine.  The 
fourth  charge  omits  the  predicate,  If  the 
"order  was  made  by  the  defendants  or  their 
agent."  This  was  a  {Mrerequlsite  to  plain- 
tiff's right  to  recover,  and  was  a  disputed 
fact 

Tbe  principles  of  law  asserted,  and  intend- 
ed to  be  asserted.  In  charges  6,  6,  and  7, 
will  be  considered  together.  The  genial 
rule  is  that  a  person  dealing  with  an  agent 
does  so  at  his  peril,  and  is  bound  to  know 
the  extent  of  the  agent's  authority,  but  this 
rule  Is  not  construed  to  r^eve  a  prlndpal 
from  liability  for  an  act  of  his  agent  act- 
ing within  the  scope  of  his  authority,  even 
though  the  act  done  be  against  instruction, 
of  which  third  iiartles  had  no  notice;  nor 
can  secret  Instructions  affect  tbe  right  of 
third  parties  dealing  In  good  faith  with  an 
agent  1  Am.  &Eng.  Bnc.  Law,  350;  Insurance 
Co.  V.  Young,  58  Ala.  476;  WhUden  v.  Bank. 
64  Ala.  1,  33;  Raibroad  Co.  v.  Hill.  '76  Ala. 
803;  Brewing  Co.  v.  Caffee,  93  Ala.  132,  9 
South.  573.  We  are  of  opinion  tbe  facts  of 
the  case  and  the  testimony  of  the  parties 
call  for  the  application  of  different  princi- 
ples ft'om  those  which  apply  when  a  party 
knowingly  deals  with  an  agent  The  evi- 
dence shows  that  the  transaction  began  by 
the  plaintiff  sending  out  from  New  York  a 
printed  circular  to  defendants,  which  was 
received  by  them,  containing  blank  orders 
for  pins,  and  a  space  for  the  Insertion  of 
such  advertisements  as  tbe  purchaser  might 
desire,  to  be  placed  upon  the  papers  of  pins 
purchased.    This  printed  circular  began  as 

follows:     "Please  put  up  for  us great 

gross  papers  of  plus,  360  pins  in  a  paper, 
with  our  advertisement  printed  at  the  head 
of  each  jjaper  and  between  the  rows,"  etc. 
The  only  tdank  in  the  printed  order,  to  be 
filled  by  the  purchaser,  was  for  tbe  number 
of  "great  gross  papers  of  pins,*'  and  such 
advertisement  as  was  desired  by  the  pur- 
chaser. The  blank  in  the  present  case  was 
filled  with  the  figure  "5."  It  Is  not  denied 
tiiat  defendants  authorized  their  clerk  to  maka 
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an  order  on  one  of  these  printed  forms,  and 
that  the  order  was  for  "5."  Their  contention 
is  that  they  Instructed  their  clerk  to  make  the 
order  for  "5  great  gross  of  pins,"  Instead 
of  "5  great  gross  papers  of  pins."  The  or- 
der was  not  signed,  "Brlce  &  Donehoo,  by 
Bynum,"  or  otherwise,  to  Indicate  that  It 
was  the  act  of  an  agent,  but  It  was  signed 
"Brlce  &  Donehoo."  There  Is  no  evidence 
In  the  record  that  plaintiff  had  any  notice 
that  it  was  dealing  with  an  agent  or 
knew  that  defendants  had  a  derk  or  agent 
connected  with  their  business.  The  only 
evidence  on  this  iwint  is  that  plaintiff  mailed 
to  Brlce  &  Donehoo  a  printed  form  for  an 
order  for  the  pins,  and  the  printed  form  came 
back  filled  out  to  their  address,  from  Mnr- 
phree's  Valley,  signed  "Brlce  &  Donehoo." 
It  Is  not  pretended  by  defendants  that  their 
clerk  Bynnm  did  not  bare  authority  to  sign 
the  firm  name  in  the  manner  it  was  signed 
to  the  carder,  neither  was  their  objection  to  the 
order  on  the  ground  that  it  was  signed  Brlce 
&  Donehoo.  We  think  it  sound  In  law  and 
morals  that  If  the  defendants  authorized  the 
derk  to  sign  the  name  of  Brlce  &  Donehoo 
to  the  order,  so  that  It  would  purport  to 
have  been  signed  by  a  member  of  the  firm, 
and  not  by  an  agent,  the  firm  are  bound  to 
the  same  extent  as  if  in  fact  it  had  been 
signed  by  the  firm.  Under  this  principle. 
If  the  order  was  signed  by  the  firm,  or  by 
an  agent  of  the  firm,  with  authority  to 
sign  It,  and  there  was  a  mistake  in  the 
quantity  of  pins  ordered,  the  plaintiff  not 
being  advised  of  such  mistake,  the  conse- 
quences must  fall  upon  the  defendants,  and 
not  upon  the  plaintiff.  This  is  the  princi- 
ple of  law  which  should  govern  under  this 
phase  <rf  the  evidence.  For  the  errors  not- 
ed, the  case  must  be  reversed.  Reversed 
and  remanded. 


ao>  Ala.  121) 

HOWARD  HARRISON  IRON  CO.  v.  TtLIr 

MAN. 

(Supreme  Court  of  Alabama.     May  2,  1894^) 

GABNISHMENT-^UDOMENT  — SUFFIOIENCT  OF  Evi- 
DEXCB. 

A  payment  by  the  cashier  of  a  gamishee 
to  the  Jnagment  debtor,  out  of  money  owing  by 
the  garnishee  to  such  debtor's  employer,  at  the 
latter'g  request,  of  wages  due  the  debtor,  does 
not  Justify  judgment  against  the  garnishee. 

Appeal  from  circuit  court,  Jefferson  cotin- 
1y;  James  J.  Banks,  Judge. 

Action  by  R.  J.  Tillman  against  Jnle  Nichol- 
son, in  which  there  was  a  Judgment  for  plain- 
tiff, and  the  Howard  Harrison  Iron  Company 
was  summoned  as  garnishee.  From  a  Judg- 
ment against  It,  the  garnishee  appeals.  Re- 
versed. 

Thomas  M.  Owen,  for  appellant.  Law- 
rence Y.  Lipscomb,  for  appellee. 

HEAD,  J.  The  Judgment  against  the  gar- 
nishee (appellant)  was  clearly  erroneous.   It 


answered,  denying  Indebtedness.  Plaintiff 
contested  the  answo*,  and  an  Issue  was  made 
up,  and  tried  by  the  court  without  a  Jury. 
The  evidence  is  without  a  shadow  of  conflict 
that  the  garnishee  was  not  In  any  manner 
whatever  Indebted  to  the  defendant,  Nichol- 
son, and  had  no  goods,  money,  or  effects,  be- 
longing to  him,  in  its  possession.  One 
Johnson,  the  employer  of  Nicholson,  and 
other  hands,  procured  C.  W.  Harrison,  as 
an  act  of  accommodation,  to  make  out  his 
pay  ron  for  him,  and  pay  off  his  hands. 
Harrison  was  at  that  timo  casliler  of  the 
garnishee.  The  garnishee  owed  Johnson  a 
sum  of  money,  and  when  the  time  came  for 
Harrison,  as  cashier,  to  pay  It,  Johnson  made 
the  request  to  him,  as  above  stated,  to  make 
out  his  pay  roll,  and  pay  off  his  hands  for 
him,  out  of  the  money  coming  to  him  (John- 
son). Harrison  did  as  requested,  and  hand- 
ed to  Nicholson  and  the  other  hands  the 
sums  owing  them,  respectively,  by  Johnson. 
We  suppose,  from  the  argument  of  appellee's 
counsel,  tliat  the  court  acted  upon  the  Idea 
that  the  money  paid  Nicholson  was  a  sum 
of  money  in  the  hands  of  the  garnishee,  be- 
longing to  Nicholson,  by  reason  of  the  re- 
quest of  Johnson  to  Harrison  to  pay  Nichol- 
son the  amount  for  him,  which  It  was  there- 
after the  duty  of  garnishee  to  retain  to  an- 
swer the  garnishment  Most  clearly,  such 
was  not  true.  The  money  did  not  become 
Nicholson's  until  it  was  paid  to  him.  John- 
son, not  the  garnishee,  was  Nicholson's  debt- 
or. He,  by  and  through  Harrison,  paid  the 
debt  In  legal  effect,  the  payment  so  far 
as  concerned  the  garnishee,  was  a  payment 
to  Johnson  of  a  sum  due  and  owing  to  him. 
It  was  a  payment  to  Johnson's  order,  which 
was  the  same  as  payment  to  him.  Upon  no 
principle  can  the  judgment  be  upheld.  If 
It  had  been  otherwise  properly  rendered,  the 
amount  of  the  judgment  Is  incorrect  The 
plalntifTs  judgment  against  Nicholson  was 
for  ^.00  and  costs,  August  12,  1881.  The 
Judgment  rendered  by  the  drcult  court 
against  the  garnishee  was  for  $15.10  and  all 
costs.  The  judgment  of  the  circuit  court  is 
reversed,  and  a  judgment  wiU  be  here  ren- 
dered discharging  the  gamisheeb  Reversed 
and  rendered. 


(«  lA.  Ann.  U40 
lOIW  ORLEANS  (}ASLIOHT  CO.  v.  CTTT 

OF  NBW  ORLEANS  et  al.    (No.  11,490.) 
(Supreme  Court  of  Louisiana.     May  21,  1894.) 
Taxation  ik  Citt  —  Rsvision  of  Absessmbxt^— 

DuTT  OF  Committee — Hsabhto  of  Assbssobs — 

DbCISION  of  Ck>UNOIL. 

1.  Act  No.  106  of  1890,  i  26,  requires,  is 
matters  both  of  redaction  and  increase  in  as- 
sessmmts  bv  the  committee  on  revision  of  as- 
sessments, that  the  "board  of  assessors"  should 
be  heard  before  that  committee  reaches  any  de- 
termination in  the  pronises.  A  formal  notios. 
such  as  is  given  to  the  Individual  taxpayer, 
should,  in  each  case  of  proposed  alteration,  be 
served  upon  that  board,  calling  upon  it  to  snow 
cause  why  the  alteration  shonld  not  tie  madeL, 
It  is  the  duty  of  the  board  to  present  a  writ- 
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ten  anirwer  in  each  case,  giving  its  views  in 
respect  to  the  same  explicitly  and  in  detail.  It 
is  the  duty  of  the  committee  to  receive  and 
file  these  answers,  and  after  taking  eacli  into 
consideration,  in  connection  with  snch  other 
facta  lelative  to  the  snbject-matter  as  may  be 
before  it,  to  reach  a  separate  conclusion  in 
each  case,  and  annex  these  answers  to  its  re- 
port, and  forward  them,  aa  part  of  the  same, 
to  the  common  council. 

2.  The  committee  on  revision  should  Ite^ 
a  record  of  all  its  proceedings,  and  the  evidence 
upon  which  it  acted.  The  work  of  the  com- 
mittee is  only  by  way  of  inquiry  and  investiga- 
tion. Its  action  is  not  final.  Its  recommenda. 
tiona  are  submitted  for  approval  or  rejection  by 
the  council.  It  is  the  action  of  the  coancil,  and 
not  the  committee,  which  determines  what 
should  be  done  with  the  special  assessments 
designated.  The  council  is  expected  to  bring 
to  bear  Ixith  knowledge  and  Judgment  in  its 
conclusions,  and  not  merely  register  those  of  the 
committee;  and  this  cannot  be  done  unless  the 
latter  communicates  to  it  its  reasons,  and  the 
evidence  upon  which  it  acted.  The  report  of 
the  committee,  both  as  to  increase  and  rMnction 
of  assessments,  should  have  attached  to  it  the 
affidavits  of  a  majority  of  the  committee  "that 
die  valuations  fixed  by  it  are  the  valuations  pro- 
vided by  law." 

3.  In  reporting  back,  at  a  date  not  later 
than  the  18th  of  April,  as  required  by  law,  to 
the  assessors,  the  report  of  the  committee  on  re- 
vision, the  action  of  the  council  on  that  report 
must  be  simnitaneously  rq)orted. 

(Syllabus  by  the  Court.) 

Appeal  from  dvll  district  court,  parish  of 
Orleans;  Francis  A  Monroe,  JTudge. 

Action  by  tbe  New  Orleans  Gaslight  Com- 
pany against  the  city  of  New  Orleans  and 
others  to  obtain  a  cancellation  of  an  Increase 
in  an  assessment  Judgment  tor  defendants, 
and  plaintiff  appeals.     Reversed. 

Charles  F.  Buck,  for  appellant  George 
W.  Flynn,  Asst  Qty  Atty.,  and  K.  A  O'Sul- 
llyan,  CXty  Atty,  tor  appellees. 

NICHOLLS,  C.  J.  Plaintiffs  aUege:  That 
In  dae  time  tiiey  made  return,  for  purposes 
of  state  and  municipal  taxation,  of  their 
property,  and  that  the  assessment  of  all 
their  property-Hreal  and  personal— and  fran- 
chises was  made  and  completed.  In  regular 
and  due  course  of  law,  as  provided  by  the 
statutes,  by  tbe  board  of  assessors,  at  a  total 
valuation  of  $2,244,440.  That,  while  they 
considered  this  very  high,  they  did  not  pro- 
test, but  accepted  and  acquiesced  therein. 
That  on  the  6th  April,  1893,  the  corporation 
was  notified,  through  fhelr  president  to  ap- 
pear before  a  committee  of  the  city  council, 
styling  Itself  the  "Committee  on  Budget  and 
Reylslon  of  Assessments,"  on  the  8th  of 
April,  1893,  at  11  o'clock  a.  m.,  pretending 
to  act  under  the  provisions  of  section  26  of 
the  revenue  act  of  1890  (being  Act  No.  106 
of  that  year),  then  and  there  to  show  cause 
why  an  Increase  should  not  be  placed  upon 
the  assessment  of  their  personal  property 
over  and  above  that  made  by  the  board  of 
assessors.  That  they  had  no  notice  or  In- 
formation of  any  specific  character  as  to  the 
particular  property  iq;>on  which  that  com- 
mittee proposed  or  intended  to  make  an  in- 
crease  of    assessment;  but,    through    tbelr 


president,  they  answered  said  notice  in  per- 
son, appearing  before  the  committee  on  the 
date,  and  at  the  time  mentioned,  when  he 
was  informed  that  it  was  Intended  to  in- 
crease the  assessment  placed  upon  the  "fran- 
chise," so  called,  of  the  corporation,  by  tbe 
sum  of  $100,000.  That  their  president  pro- 
tested in  the  meeting  of  the  committee 
against  any  Increase,  and  after  discussion  he 
retired;  but  the  action  of  the  committee 
was  not  announced,  nor  was  tbe  corporaticm 
informed  or  notified  what.  If  any,  action  the 
committee  would  finally  take.  That  for  the 
reasons  above  stated,  and  the  Informal  man- 
ner In  which  the  committee  proceeded,  they 
had  no  opportunity  to  file  any  formal  or  writ- 
ten protest  before  it;  but  In  Tiew  of  the 
provisions  of  said  section  26,  wblcb  require 
that  the  revision  committee  shall  repwt  its 
action  to  the  city  council  for  approval  or  re- 
jection, they  addressed  a  formal  written  pro- 
test to  the  mayor  and  commcHi  council,  in 
antlcipatlixi  of  a  report  that  said  committee 
might  make,  against  any  contemplated  In- 
crease. That  they  had  no  other  means  or 
opportunity  than  this  to  protest  That  at 
a  meeting  of  the  city  council  held  on  the 
17th  of  April,  being  the  same  meeting  at 
wblcb  the  coriioration's  protest  was  pre- 
sented, the  committee  on  revision  made  a  re- 
port containing  simply  the  result  of  its  con- 
clusions on  a  large  number  of  assessments 
under  consideration,  and  stating  the  amounts 
to  which  it  had  increased  various  assess- 
ments, without  any  other  reason  or  explana- 
tion for  Its  action,  among  which  was  an  in- 
crease of  $100,000  on  the  franchise  of  tli« 
coiporation.  That  the  city  council  did  not 
heed  the  protest  but  approved  the  Increase, 
and  the  same  stands  now  assessed  against 
them  as  a  basis  for  state  and  mimicipal 
taxes  for  the  year  1893.  That  the  Increase 
upon  the  valuation  of  tbe  franchise,  in  ex- 
cess of  its  just  and  true  value,  wbCdi  bad 
been  previously  fixed  by  the  board  of  as- 
sessors, is  absolutely  wanton  and  arbitrary, 
ascertained  and  adopted  upon  no  rule  or 
principle  of  computation,  and  unjust  and  op- 
pressive, for  the  reason  that  in  making  said 
Increase  on  said  franchise  the  committee 
followed  no  fitxed  or  general  rule,  but  acted 
arbitrarily  in  reference  to  each  and  every 
corporation  enjoying  franchises  of  money 
value,  reducing  some,  and  only  Increasing 
the  present  plaintiff  corporation,  without  ba- 
sis or  otber  rule  of  action  than  the  arbitrary 
will  of  the  committee.  That  as  a  matter 
of  fact  said  Increase  is  excesslye  in  value,  and 
should  be  reduced  to  the  amount  originally 
fibced  by  the  board  of  assesscnrs  upon  the 
movable  property  and  franchise,— to  the  sum 
of  $1,796,650.  That  the  attempted  increase 
Is  Illegal,  null,  and  void  because  the  con- 
ditions provided  by  the  'law  undo:  whlcb 
tbe  powa  of  the  committee  on  revision  or  of 
tbe  dty  council  arises  did  not  exist  That 
under  section  26  of  the  revenue  act,  under 
wblcb  tbe  committee  acted,  it  bad  power  to 
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Increase  (mly  assessments  imperfectly  or  Im- 
properly made.  That  there  was  no  notice, 
allegation,  or  pretence  tbat  the  said  assess- 
ment was  Imperfectly  or  Improperly  made. 
That  In  fact  the  valuation  of  the  board  of 
assessors  was  fixed  after  full  hearing  in  reg- 
ular form.  In  compliance  with  all  the  req- 
uisites of  the  law.  That  the  said  attempted 
Increase  was  null  and  void  for  the  reason 
that  the  committee  did  not  comply  with  the 
requirements  of  section  26  of  Act  No.  106 
of  1890,  particularly  In  this:  (1)  There  was 
no  bearing  or  conference  between  the  com- 
mittee and  the  board  of  assessors  in  refer- 
ence to  any  contemplated  Increase  by  the 
committee,  whereas  the  law  expressly  pro- 
vides that  the  board  of  assessors  shall  be 
heard  before  any  increase  in  valuation  can 
be  made  and  reported  by  the  committee.  (2) 
The  action  of  the  committee  of  revision,  as 
well  as  that  of  the  common  council,  at  its 
meeting  on  the  17th  April,  1883,  at  which 
the  report  of  the  committee  was  received  and 
approved,  was  absolutely  null  and  void,  be- 
cause the  said  committee,  or  the  members 
constituting  the  same,  had  not  qualified  as 
required  by  law  for  the  purposes  of  acting 
as  a  committee  of  revision  of  assessments, 
and  particularly  because  the  report  of  the 
committee  did  not  contain  the  affidavit  of 
the  committee,  or  any  members  of  the  com- 
mittee, (Mr  of  a  majority  of  the  committee. 
That  the  failure  on  the  part  of  the  commit- 
tee  to  attach  their  special  affidavit  to  the  re- 
port made  to  the  council,  as  required  by  the 
twenty-sixth  section  of  Act  No.  106,  and  up- 
on which  report  the  council  was  required  to 
act,  ^ther  by  way  of  approval  or  rejection, 
rendered  the  action  taken  absolutely  null  and 
void,  and  the  Increase  referred  to  invalid, 
and  of  no  efTect.  Plaintiffs  therefore  allege 
that  the  increase  of  1100.000  on  the  fran- 
chise  or  franchises  should  be  canceled  for 
the  reason  that  the  same  is  excessive,  ineq- 
uitable, and  unjust,  on  its  merits;  and,  sec- 
ondly, that  in  any  event  the  proceedings  on 
the  part  of  the  committee  of  revision  and  of 
the  city  council,  purporting  to  effect  said  In- 
crease, is  null  and  void,  for  the  reason  above 
set  forth,  and  should  be  so  decreed.  Plain- 
tiffs declare  that  they  have  paid  the  taxes 
of  1893  upon  the  assessment  originally  made 
by  the  lM>ard  of  assessors,  reserving  the  right 
to  make  the  present  contest  over  the  in- 
crease made.  The  prayer  of  the  petition  is 
that  the  board  of  assessors,  the  state  tax 
collector  of  the  first  district,  and  the  city  of 
New  Orleans  be  cited,  and  that  there  be 
judgment  ordering  the  cancellation  of  the  in- 
crease upon  the  assessment  of  the  franchise 
attempted  to  be  made  through  the  committee 
of  revision  and  the  city  council,  and  decreeing 
the  same,  in  any  event,  to  be  null  and  void, 
for  failure  of  compliance  with  the  require- 
ments of  the  law  in  the  premises.  The  dty 
of  New  Orleans,  after  pleading  the  general 
issue,  further  answering,  said  that  it  acted 
under  tbe  provisions  of  law  in  Increasing 


plalntUb'  assessment,  Iiecanse  the  assess- 
ment made  by  the  board  of  assessors  was  in- 
sufficient in  amount,  which  fact  was  within 
the  Imowledge  of  the  committee  on  budget 
and  assessment,  and  In  maidng  the  supple- 
mental assessment  all  the  forma  of  law  were 
compiled  with.  It  prayed  for  judgment  de- 
claring the  supplemental  assessment  to  be 
valid,  and  dismissing  plaintiffs'  demand. 
The  other  defendant,  for  answer,  filed  a  gen- 
eral denial  Judgment  was  rendered  in  the 
district  court  rejecting  plaintiffs'  demand, 
and  the  plaintiffs  have  appealed. 

The  twenty-sixth  section  of  Act  No.  106 
of  1890,  referred  to  in  the  pleadings,  is  as 
follows:  "All  tax  payov  in  the  parish  of 
Orleans  shall  have  the  right  to  appear  be- 
fore a  standing  committee  on  assessments 
of  the  city  council  of  New  Orleans,  between 
the  21st  of  March  and  the  10th  day  of 
April,  inclusive,  of  the  year  in  which  the  as- 
sessments are  made,  and  in  the  parishes  be- 
fore the  board  of  reviewers,  as  provided  for 
in  this  act,  during  the  session  of  said  board, 
and  be  heard  c<mcemlng  the  description  of 
the  property  listed  and  the  valuation  of  the 
same  as  assessed;  and  they  sliall  have  the 
right  of  testing  the  correctness  of  their  as- 
sessments, before  courts  of  justice  in  any 
procedure  which  the  constitution  and  laws 
may  permit;  but  the  action  to  test  such  cor- 
rectness shall  be  Instituted  on  or  before  the 
first  day  of  November  of  the  year  in  which 
the  assessment  is  made.  Ih  all  suits  for 
the  reduction  of  assessments  the  state  tax 
collectors  of  the  respective  parishes  shall  be 
made  parties.  The  said  committee  on  as- 
sessment shall  meet  on  the  21st  day  of 
March,  or  if  a  holiday,  then  on  the  next  snc- 
ceeding  day  not  a  legal  holiday,  of  each 
year,  in  the  dty  of  New  Orleans,  to  con- 
sider, and  examine  into  the  appIlcationB  of 
those  owners  of  assessed  property,  who  be- 
lieve the  assessors'  valuation  to  be  in  excess 
of  and  beyond  the  actual  cash  value  of  the 
property  assessed.  8ald  committee  shall  de- 
termine upon  said  applications,  bnt  their  du- 
ties are  confined  entirely  to  the  question  of 
valuation  and  description,  and  report  their 
action  at  once  to  the  city  coimcil  for  ap- 
proval or  rejection;  said  report  to  contain 
the  affidavit  of  a  majority  of  the  committee 
that  the  valuations  so  fixed  are  the  valua- 
tiona  provided  by  law;  and  decision  by  the 
council  shall  be  final,  unless  set  aside  in  ac- 
cordance with  article  203  of  the  constitution. 
The  said  committee  on  assessments  shall  be 
and  are  hereby  empowered  to  increase  any 
assessment  imperfectly  or  improptfly  made; 
provided,  that  before  said  increase  is  made 
the  tax  payer  be  served  with  notice  to  ap- 
pear before  said  committee  within  three 
days  and  show  why  such  increased  assess- 
ment should  not  be  made.  In  passing  upon 
any  application  for  reduction  in  valuation, 
and  before  determining  upon  an  Increase  In 
valuation,  the  board  of  assessors  must  be 
heard  in  reference  thereto^  and  they  are  ez- 
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pected  to  be  present  at  all  sessions  of  the 
committee.  No  apjpllcatloa  to  be  considered 
h7  the  said  committee  unless  said  applica- 
tion has  been  flist  made  to  the  board  and  re- 
fused. In  all  cases  the  action  of  said  com- 
mittee to  be  finally  reported  back  from  the 
conncil  to  the  assessors  not  later  than  the 
18th  of  April,  or  the  revision  to  be  noil  and 

TOld." 

On  the  6th  of  April,  1893,  the  committee 
on  assessment  serred  on  the  plaintiffs  a  no- 
tice to  the  following  effect:  "Yon  are  here- 
by notified,  pursnant  to  the  provisions  of 
Act  -  No.  106  of  the  General  Assembly  of 
1890  (sectiim  26),  that  the  committee  propose 
to  increase  the  assessment  now  placed  by 
the  board  of  assessors  on  your  personal  prop- 
er^ sttnated  in  the  Bth  assessment  district, 
and  to  show^anse  on  the  8th  day  of  April, 
1883,  at  11  a.  m.,  why  the  said  Increase 
should  not  be  made.  *  *  *"  No  notice  of 
this  proposed  action  appears  to  have  been 
given  to  the  board  of  assessors.  On  the  11th 
of  the  same  month  the  plaintiffs  addressed 
the  following  communication  to  the  mayor 
and  common  council  of  the  city:  "Gentle- 
m^i:  Abont  ten  days  ago  the  president  of 
the  New  Orleans  Gaslight  Company  was 
saved  with  a  notice,  purporting  to  come 
from  the  committee  on  revision  of  assess- 
ments, to  appear  before  it,  and  show  cause 
why  the  assessment  upca  the  property  of 
the  New  Orleans  Gaslight  Co.  should  not  be 
increased.  I  appeared  before  the  committee, 
protesting  against  any  Increase,  and  express- 
ing my  willingness  to  accept  as  final  the  as- 
sessment made  by  the  board  of  assessors,  al- 
though  even  that  was  higher  than  it  should 
be.  I  have  not  been  officially  advised  of  any 
action  on  the  part  of  the  committee,  but 
learn  that  the  committee  had  undertaken  to 
increase  the  assessmoit  on  franchise  $100,- 
000,  and  that  its  report  Is  before  your  honor- 
able body  for  approval  or  rejection,  as  per 
section  26  of  Act  No.  106  of  1890.  I  deem 
It  my  duty,  both  by  reason  of  my  conviction 
of  the  wrong  contemplated  by  this  increase 
of  assessment,  and  for  the  purpose  of  reserv- 
ing the  legal  rights  of  the  New  Orleans  Gas- 
light  Co.,  to  contest  the  same  before  the 
courts,  to  solemnly  and  earnestly  protest 
against  the  assessment,  and  ask  its  rejection 
by  your  honorable  body.  The  sectiMi  26, 
above  referred  to,  gives  your  committee  and 
yourself  the  power  to  increase  an  assessment 
'imperfectly  or  Improperly  made.'  It  was 
not  contended  that  there  was  an  Imperfect 
or  Improper  assessment,  and  no  investiga- 
tion was  had,  developing  any  facts  justify- 
ing the  Increase  attempted  by  your  commit- 
tee. The  same  is  purely  arbitrary,  and  with- 
out foundation  of  fact  to  stand  upon.  And 
yoor  petitioner  further  represents  that  It  is 
utterly  null  and  void  and  Illegal,  as  not  com- 
ing within  the  power  of  your  honorable  body, 
through  your  committee,  under  the  text  of 
the  law,  and  tor  other  reasons  which  will  be 
duly  urged  if  this  protest  is  unheeded,  and 


petitioner  c<»npened  to  resort  to  the  courts 
of  law."  The  communication  was  submitted 
to  the  dty  coancll  by  the  mayor  at  Its  ses- 
sion of  April  18th,  and  Immediately  referred 
by  it  to  the  committee  (m  revision  of  assess- 
ments. No  further  notice  or  action  iipon  It 
seems  to  have  been  taken  by  the  council. 
The  council  had  in  the  meantime  held  a  ses- 
sion aa  the  11th  of  April,  at  which  the  "com- 
mittee bf  revision  of  assessments"  made  a 
report  containing  changes  made  by  it  in  the 
matter  of  9S  assessments.  The  report,  hav- 
ing been  received,  was  recommitted  to  the 
committee,  under  the  rolea  On  the  18th  of 
April  the  council,  at  its  session  of  that  date, 
took  up  the  report  of  tlie  committee,  and  the 
same  was,  as  a  whole,  adopted  without  dis- 
cussion, a  motion  to  take  up  and  consider, 
the  various  items  of  the  ruport  separately 
having  been  lost.  The  chair  then  instructed 
the  clerk  of  the  council  to  deliver  the  report 
of  the  committee  on  revision  of  assessments, 
taking  therefor  the  receipt  of  the  secretary 
of  the  bo€ird  of  assessors,  which  was  done, 
as  the  minutes  of  that  day  contain  a  copy 
of  the  receipt  for  the  same  by  Fendel  Horn, 
signing  as  secretary  of  the  board  ot  assess- 
(va  The  board  of  assessors  had  held  a  ses- 
sion Itself  on  the  18th,  but  had  adjourned 
after  having  authcnlzed  and  directed  Mr. 
Fendel  Horn  to  receive  the  report  from  the 
<wunclL 

Our  knowledge  of  what  took  place  at  the 
various  sessions  of  the  committee  on  revision 
of  assessments  is  of  the  most  meager  kind, 
and  derived  entirely  from  the  testimony  talcen 
on  the  trial  of  this  case;  the  committee  evi- 
dently considering  itself  not  called  upon  to 
keep  any  record  of  Its  proceedings,  or  to 
assign  any  reasons  in  making  its  report  to 
the  common  council,  as  to  the  evidence  upon 
which  it  acted,  or  the  grounds  upon  which 
it  proceeded.  We  think  it  very  clear  that 
the  board  of  assessors  was  never  officially 
notified  that  the  committee  prcqimsed  to  In- 
crease or  alter  the  assessment  of  the  plain- 
tiffs' property,  and  caOed  upon  to  bhow  cause 
why  this  should  not  be  done,  and  that  the 
only  action  taken  In  the  matter,  so  far  as  the 
state  assessors  were  concerned,  was  through 
Informal,  desultory  conversations  with  the 
president  of  that  board,  or  some  of  its  mem- 
bers. The  statute  of  1890  requires,  both  In 
matters  of  reduction  and  of  Increase  of  as- 
sessment, that  the  board  of  assessors  should 
be  "heard  in  reference  thereto"  before  the 
revision  committee  reaches  any  determina- 
tion in  the  premises.  We  are  of  the  opinion 
that  a  formal  notice,  such  as  is  given  to  the 
individual  taxpayer,  should,  In  each  case  of 
proposed  alteration,  be  given  to  the  board 
of  assesscH-s,  and  that-  it  Is  the  duty  of  that 
board,  in  each  case,  to  make  a  reply  in  writ- 
ing giving,  explicitly  and  In  detail,  its  views 
in  regard  to  the  alteration,  and  the  reasons 
and  grounds  upon  which  these  views  are 
based;  that  It  is  the  duty  of  the  revision 
committee  to  receive  and  file  the  answer. 
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and  after  taking  it  in  consideration,  in  con- 
nection with  sucli  otber  facts  relative  to  the 
subject-matter  as  may  be  brought  befwe  it, 
to  annex  it  to  its  report,  and  forward  it  to 
the  common  council,  as  part  of  the  same. 
Knowledge  by  the  board  of  assessors,  brought 
to  it  through  the  mere  presence  of  either  all 
or  some  of  its  members  at  sessions  of  the 
committee,  is  something  other  and  different 
from  the  knowledge  of  the  board,  conveyed 
to  it  through  formal  notice.  The  presence 
of  the  board  at  the  meetings  is  suggested  by 
the  law  as  a  thing  proper  to  be  done,  but  it 
1b  not  exacted;  while  notice  is  a  matter  of 
obligation,  as  is  the  duty  of  the  board  to  re- 
ply to  the  notice.  We  think  the  revision  com- 
mittee greatly  erred  in  supposing  it  was  un- 
der no  obligation  to  keep  a  record  of  its 
proceedings,  and  of  the  evidence  upon  which 
it  acted.  It  is  very  true  the  statute  does  not. 
In  terms,  wder  it  so  to  do,  but  the  obligation 
to  do  this  results  from  the  nature  of  the  duty 
it  was  i>erforming.  Any  action  which  the 
committee  might  take  would  not  be  final.  Its 
work  was  purely  by  way  of  investigation 
and  inquiry.  Its  recommendation  had  to  be 
submitted  for  rejection  or  approval  to  the 
council,  and  it  was  the  concluaI<MiB  reached 
by  the  council,  not  those  of  the  committee, 
which  determined  whether  particular  as- 
sessments should  be  changed  or  not  The 
common  council  was  not  to  be  a  mere  autom- 
aton in  this  matter,  and  called  upon  only 
to  authenticate  what  the  committee  bad 
done,  but  it  was  expected  Itself  to  bring  to 
bear  both  knowledge  and  judgment  in  the 
premises.  It  is  impossible  for  it  to  do  so 
where  the  committee  falls  to  communicate 
to  It  any  of  the  reasons  and  any  of  the  evi- 
dence upon  which  its  recommendations  rest, 
and  only  forwards  to  the  main  body  conclo- 
sions  of  its  own,  and  not  facts.  We  think 
the  report  which  the  committee  filed  should 
have  been  accompanied  by  the  affidavits  of 
a  majority  of  the  committee  to  the  fact 
"that  the  valuations  fixed  by  It  are  the  val- 
uations provided  by  law."  We  see  no  rea- 
son why  a  distinction  should  be  made  in 
this  respect  between  a  report  calling  for  re- 
ductions of  assessment  and  those  calling  for 
an  Increase.  If  the  oath  taken  by  the  mem- 
bers of  the  committee,  as  members  of  the 
council,  was  deemed  a  sufficient  guaranty 
for  the  fidelity  of  their  official  action,  as 
committeemen,  in  the  case  of  increase,  as 
suggested  by  defendants,  it  certainly  should 
be  neither  less  nor  more  so  in  the  matter 
of  reductions.  The  genial  assembly  has 
thought  proper  to  require  an  additional  oath, 
probably  so  as  to  impress  them  with  their 
special  and  direct  responsibility  for  the  mat- 
ters placed  in  their  charge.  We  think  it 
intended  this  affidavit  should  be  made  by 
the  committeemen  whether  their  report  was 
to  reduce  or  to  increase  assessments.  Though 
the  general  assembly  did  not  find  occasion 
to  repeat  or  reiterate  these  requirements,  it 
is  clearly  and  easily  Inferable  from  the  text 


and  context,  when  construed  together,  that 
such  was  the  legislative  purpose  and  intent. 
Only  one  single  report  is  spoken  of  by  the 
statute,  and  to  this  single  report  the  affidavit 
is  ordered  to  be  attached.  We  took  this 
same  view  in  State  v.  Lochte,  45  La,  Ann. 
— ,  14  South.  215,  where  an  argument  very 
similar  to  that  which  is  now  urged  by  defend- 
ants was  pressed  upon  us.  In  the  absence 
of  the  affidavit  and  of  the  declaration,  cer- 
tified 1o  by  a  majority,  "that  the  values  as 
fixed  by  the  committee  were  those  provided 
by  law,"  and  In  the  absence  of  any  evidence 
or  reasons,  the  committee  was  free  to  change 
arbitrarily,  of  its  own  will,  or  through  favor- 
itism, dislike,  or  prejudice,  such  assessments 
as  it  might  select  fcH:  that  puriwse.  In  the 
case  at  bar  the  common  council,  without  any 
basis  whatsoever,  except  the  bare  repmt 
itself  of  the  committee,  fortified  neither  by 
affidavit,  certificate,  declaration,  reasons,  or 
testimony,  took  up,  and  adopted  as  a  whole, 
without  investigation  or  examinatiCMi,  so  far 
as  their  proceedings  show,  95  alterations  of 
assessment  made  by  the  committee,  most  of 
them  reductions.  Such  a  conditicm  of  things 
was  not  contemplated  by  the  general  arsem- 
bly.  In  examining  the  proceedings  of  the 
council  of  the  18th  of  April,  we  notice  that 
the  paper  delivered  to  the  secretary  of  the 
board  of  assessors  by  the  clerk  of  the  oonn- 
dl  was  simply  the  rep<nrt  of  the  committee 
on  revision  of  assessments.  When  the  stat- 
ute required  the  action  of  that  committee  to 
be  reported  back  from  the  council  to  the  as- 
sessors not  later  than  the  18th  of  April,  it 
contemplated  that  the  action  of  the  council 
on  that  report  should  be  repented  back,  as 
well  as  the  report  itself.  The  rep<»t,  per  se, 
as  we  have  said,  has  no  t^cial  force.  The 
committee  on  revisitm  of  assessments  of  the 
common  council,  and  the  common  council  it- 
self, have,  in  their  course  and  action,  depart- 
ed so  widely  from  that  pointed  out  by  lav 
as  that  under  which  they  were  to  act  that 
that  action  cannot  be  sustained  or  main- 
tained. We  do  not  mean  to  intimate  that 
an  increase  of  plaintiffs'  assessment  could 
not  properly  and  justiy  have  been  made,  and 
to  the  extent  which  It  was  made,  by  the 
committee  and  the  council,  or  that  either 
acted  oppressively  or  arbitrarily;  bat  lK>tb 
were  called  to  act  under  limited  powers,  and 
nnder  express  limitations  and  instructions. 
Where  the  powers  conferred  by  statute  have 
not  been  exercised  imier  the  circumstances 
and  requirements  of  the  statute,  the  acts  done 
fall,  for  want  of  authority,  even  though  they 
would  have  been  sustained,  as  right,  had 
legal  conditions  as  to  action  been  compiled 
with. 

For  the  reasons  tao'ein  assigned,  it  is  here- 
by ordered,  adjudged,  and  decreed  that  the 
judgment  appealed  from  be,  and  the  same  la 
hereby,  annulled,  avoided,  and  reversed;  and 
It  l»  now  ordered,  adjudged,  and  decreed 
that  the  action  of  the  committee  on  budget 
and  revision  of  assessments,  Increasing  the 
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assessment  for  the  year  1893  upon  the  fran- 
chise of  the  plaintiff  corporation,  and  the  ac- 
tion of  the  common  council  of  the  city  of 
New  Orleans  In  ad(^ting  the  said  action  of 
the  said  committee,  contained  In  its  report 
to  said  council,  be,  and  the  same  are,  de- 
clared null  and  void,  for  failure  by  both  the 
said  committee  and  the  common  council  to 
comply  with  the  reqoirements  of  the  law 
In  respect  to  the  revision  of  assessments,  and 
It  is  farther  ordered  that  the  board  of  as- 
sessors cancel  on  the  bookB  of  records  the 
said  attempted  increase  of  assessment  ujion 
the  plaintiffs'  franchise. 


(«  La.    Ann.   982) 

Snccesslon  of  HBBNANDBZ.  (No.  11,420.) 
(Sapreme  Court  of  Louisiana.  May  14,  1894.) 
DivoRoa   TOB  Adijltekt  —  Prohibition  or  Mab- 

BIAOB    O*    OVPaNDKRS  —  EZTKiLTBBlUTOBIAI.  Kr- 
rKCT — NONRESI DBNT8. 

l.The  prohibition  of  article  161  of  the 
Code,  to  the  effect  that,  in  case  of  divorce  on  the 
ground  of  adultery,  the  guilty  party  can  neyer 
contract  matrimony  with  his  or  her  accomplice 
in  adultery,  is  directed  against  marriage  between 
the  guilty  spouse  and  the  particular  i)er8on  or 
persons  who  are  designated  in  the  petition  for 
the  divorce,  or  described  in  the  evidence  in  sup- 
port of  it,  and  UDon  which  petition  and  evidence 
the  decree  of  divorce  is  founded. 

2.  The  proUbition  of  the  statute  of  New 
Tork  to  the  effect  that  no  second  or  other  sub- 
sequent marriage  shall  be  contracted  by  any  per- 
son, during  the  lifetime  of  any  former  husband 
or  wife  of  such  person,  in  case  the  former  mar- 
riage be  annulled  or  dissolved  on  the  ground  of 
adultery,  has  no  extraterritorial  effect,  being  a 
penal  statute;  and  it  cannot  be  given  the  effect 
of  annulling  a  contract  of  marriage  between  per- 
sons at  the  time  residing  abroad,  notwithstand- 
ing it  was  solemnised  in  the  city  and  state  of 
New  Tork, — the  contracting  parties  announcing 
their  intention  to  be  to  thereafter  reside  in 
Louisiana,  and  afterwards  actually  residing 
there. 
(Syllabus  by  the  Court) 

Appeal  from  dvll  district  court,  parish  of 
Orleans;  Frederick  D.  King,  Judge. 

In  the  matter  of  the  succession  of  Joseph 
Hernandez.  Contest  between  Augusta  L>. 
Ghnrcfa,  the  alleged  surviving  widow  of  de- 
ceased, and  the  legal  heirs  of  deceased  by  a 
former  marriage.  Judgment  for  said  widow, 
and  the  heirs  appeal.     Modified. 

Gilmore  &  Baldwin  and  Albert  Toorhies, 
for  appellant  Fournier  minors.  Albert 
Voorhies,  for  appellant  Charles  Hemandes. 
Frank  N.  Butler,  for  appellant  Mrs.  Valen- 
tine Hernandez.  B.  D.  Le  Breton  and  Henry 
Chiapella,  for  appellant  Walter  Hernandez. 
Henry  Denis  and  Henry  P.  Dart,  for  ap- 
pellee widow  of  Joseph  Hernandez. 

WATKINS,  J.  Originally,  this  suit  had, 
for  its  object,  recovery  by  Augusta  L.  Church, 
the  alleged  surviving  widow  of  the  deceased, 
of  the  money  and  movable  effects  of  which 
she  was  donee  by  testamentary  bequest 
But  the  legal  heirs  of  the  deceased  by  a 
former  marriage  incorporated  other  Issues  in 
their  answer,  and  a  reconventipnal  demand; 


and  same  were  made  the  subject  of  a  subs& 
quent  direct  attack  on  the  claims  and  preten- 
sions of  the  plaintiff,  which  she,  in  turn,  put 
at  issue  by  answer.  On  these  pleadings  and 
issues  there  was  a  general  Judgment  against 
the  heirs,  and  in  favor  of  the  original  plain- 
tiff and  donee,  and  the  heirs  have  appealed. 
1.  The  will  of  the  deceased  is  of  the  fol- 
lowing tenor,  viz.:  "New  Orleans,  Decem- 
ber 27th,  1890.  This  Is  my  olographic  wllL 
I  give  and  bequeath  to  my  wife,  Augusta  L. 
Church,  aU  the  movable  effects  contained 
in  our  house,  comer  Bordeaux  and  St 
Charles  avenue,  with  the  exception  of  the 
f&mily  paintings,  which  I  give  to  my  son 
Charles,— be  to  divide  tbem  with  his  brother 
and  sister.  I  also  give  and  bequeath  to  my 
wife  the  sum  of  toi  thousand  dollars.  The 
balance  of  my  estate  I  bequeath  to  my  chil- 
dren, abate  and  share  alike.  I  appoint 
as  my  executors  my  wife  and  my  son 
Charles;  they  to  have  full  charge  of  my 
estate,  without  giving  any  bonds.  [Signed] 
J.  Hernandez."  The  grounds  on  which  the 
hdrs  attack  the  testamentary  bequest  in 
favor  of  the  plaintiff  are  best  stated  in  the 
language  of  their  answer  and  reconvention- 
al  demand,  and  In  that  of  their  petition  at- 
tacking plaintiff's  capacity  to  receive  by  will, 
and  the  legality  of  her  titie  to  a  community 
half  interest  in  the  property  left  at  the  de- 
mise of  the  decedent  The  following  Is  an 
extract  from  their  answer,  viz.:  "That  a 
final  Judgment  was  rendered  and  signed  on 
the  4th  of  October,  1881,  or  about  that  time, 
in  the  suit  entitied  Joseph  Hernandez  v. 
Rosema  D'Aimoy,  his  wife,  Na  70  of  the 
docket  of  the  24tb  Judicial  district  coturt  for 
the  parish  of  St  Bernard,  in  favor  of  the  de- 
fendant In  said  suit;  and,  on  her  demand  in 
reconvention  therein,  against  the  said  plain- 
tiff, Joseph  Hernandez,  decreeing  a  separa- 
tion from  bed  and  board,  and  a  final  di- 
vorce a  vinculo  matrimonii,  dissolving  for- 
ever the  bonds  of  matrimony  existing  be- 
tween them,  as  Is  shown  by  a  duly-certi- 
fied copy  of  said  Judgment,  herewith  filed, 
and  made  a  part  of  this  answer,  marked 
'Exhibit  A.'  That  the  aforesaid  Judgment 
was  rendered,  and  the  divorce  therein  grant- 
ed allowed,  in  favor  of  the  said  Rosema 
D'Aimoy,  wife  of  said  Jos^h  Hernandez,  and 
•\gain8t  her  said  husband,  on  the  ground  of 
adultery.  That  the  petitioner  herein,  now 
styling  herself  as  Mistress  Augusta  Lodoiska 
Church,  widow  In  community  of  Joseph  Her- 
nandez, deceased,  bnt,  in  times  past  styling 
herself  as  Mistress  Ogden  and  as  Mistress 
Ida  OnrtlB,  was  the  chief  accomplice  in  adul- 
tery with  the  said  Joseph  Hernandez,  and, 
at  various  times  and  places  anterior  to  the 
rendition  of  the  aforesaid  Judgment  of  di- 
vorce, had  Illicit  sexual  intercourse  with  the 
said  Joseph  Hernandez,  viz.  In  1579,  1880, 
and  1881,  and  in  other  years  prior  thereto, 
in  the  city  of  New  York,  at  the  St  James 
Hotel  and  elsewhere,  and  In  the  city  of 
New  Orleans,  at    the    St    Obailem    Hotel 
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and  elsewhere,  time  and  time  again.  That 
owing  to  the  said  Judgment  of  divorce 
granted  as  aforesaid  in  favor  of  Mistress 
Rosema  D'Aimoy,  wife  of  said  Josepli  Her- 
nandes,  against  her  said  husliand,  and  on  ac- 
cotmt  of  said  petitioner's  complicity  in  adul- 
tery witli  said  Joseph  Hernandez,  the  said 
petitioner  and  the  said  Joseph  Hernandez  be- 
came, forever,  legally  incapable  of  contract- 
ing marriage  with  each  other,  and  the  so- 
called  marriage  relied  on  by  petitioner,  if 
ever  contracted,  which  is  herein  specially 
denied,  was,  is,  always  has  been,  and  al- 
ways will  be,  absolutely  null  and  void,  and 
without  any  lawful  force  or  effect  Further 
answering,  these  respondents  say  that  no 
community  of  acquets  and  gains  ever  ex- 
isted between  the  said  petitioner  and  the 
said  Joseph  HemandeE;  that  said  petitioner 
never  had  any  right,  title,  interest,  or  claim 
in  or  to  any  of  the  property,  real,  personal, 
or  mUed,  api>ertainlng  or  belonging  to  the 
estate  of  the  late  Joseph  Hernandez;  that  the 
so-called  legacy  of  ten  thousand  dollars  and 
the  so-called  legacy  of  the  movable  effects  in 
the  residence  of  the  said  Joseph  Hernandez, 
at  the  comer  of  St  Charles  avenue  and 
Bordeaux  street.  In  this  city,  claimed  by  pe- 
,  tltioner  in  her  aforesaid  petition,  were  and 
are  unlawful,  and  without  any  force  or  effect, 
and  should  be  so  decreed  and  held  by  the 
Judgment  of  this  honorable  court  Re- 
spondents, further  answering,  show  that  Im- 
mediately after  the  aforesaid  Judgment  of 
divorce  was  rendered  and  executed  the  said 
Joseph  Hernandez  had  held  and  owned  not 
less  than  two  hundred  thousand  dollars 
(¥200,000),  real  and  personal  property,  and 
at  the  date  of  his  death,  in  April,  1S93,  all 
that  could  then  be  fotmd,  and  all  that  has 
since  been  discovered,  of  his  entire  estate, 
will  not  equal  in  value  the  sum  of  one  hun- 
dred thousand  dollars  ($100,000);  that  frOm 
1881  to  AprU.  1893,  the  said  Joseph  Het^ 
nandez  was  living  openly  with  the  said  peti- 
tioner, Mistress  Augusta  Lodoislu  Church,  as 
man  and  wife,  notwithstanding  the  prohibi- 
tion aforesaid,  which  inhibited  them  from  liv- 
ing in  that  way,  and  from  evercontractingthe 
marriage  relationship;  that  during  the  period 
aforesaid— that  ib,  since  1881— e  large  por- 
tion of  the  estate  of  the  said  Joseph  Her- 
nandez has  been  illegally  wasted  and  lav- 
ished upon  the  aforesaid  petitioner,  owing 
to  her  unlawful  and  undue  influence  over  the 
said  deceased,  ana  the  diminution  of  said 
estate  has  been  largely  occasioned  by  peti- 
tioner's extravagant  living,  and  by  the  many 
large  and  unlawful  gifts  and  presents  and 
transfers  which  the  said  petitioner  illegally 
obtained  from  the  said  Joseph  Hernandez; 
that  the  so-called  legacy  often  thousand  dol- 
lars ($10,000),  and  the  80H»lled  legacy  of  the 
movables  in  the  residence  of  the  said  de- 
ceased, claimed  as  aforesaid  by  petitioner, 
composes  more  than  one-third  of  the  entire 
estate  of  said  Joseph  Hernandez  so  far  dis- 
covered.  That  bjr  law  the  said  testator  could 


not,  under  any  circumstances,  have  lawfnlly 
given  the  said  petitioner  more  than  one- 
teuth  part  of  the  movables  of  his  estate, 
which  portion,  and  more,  the  said  deceased 
had  long  before  disposed  of,  in  favor  of  pe- 
titioner, by  gift,  donation,  and  otherwise. 
And  these  respondents,  further  answering, 
say  that  for  the  foregoing  and  other  reasons 
the  said  i>etltioner  is  not  entitled  to  said  so- 
called  legades,  <Mr  either  of  them,  nor  can 
she  have  possession  or  delivny  of  the  same, 
as  claimed  in  her  petition  or  otherwise;  that 
the  gifts,  transfers,  and  donations  made  by 
the  said  Joseph  Hernandez  to  petitions:  at 
various  times  exceeded  fifty  thousand  dol- 
lars, and  more  than  exhausted  his  ability 
and  power  to  give  or  bequeath  anything  to 
petitioner  by  his  last  will  and  testament; 
tliat  all  the  provisions  of  said  last  will  con- 
taining bequests  in  favor  of  petitioner  should 
therefore  be  canceled,  and  decreed  and  hdd 
Illegal,  null,  and  void.  And  now  reconven- 
ing, and  becoming  plaintiffs  in  reconvention, 
respondents  pray  for  Judgment  on  the  orig- 
inal demand  herein.  In  tb^r  favor,  and 
against  petitioner;  and,  upon  the  demand  In 
reconvention,  appear»s  pray  for  Judgment  in 
their  favor,  and  against  the  said  Mistress  Au- 
gusta liodoiska  Church,  illegally  styling  herself 
'widow  in  community  of  the  late  Joseph  Her- 
nandez,' for  fifty  thousand  dollars  (f50,000), 
or  for  so  much  thereof  as  will  be  shown  on 
the  trial  of  this  cause  to  have  been  illegally 
given,  transferred,  or  disposed  of,  in  favor  of 
said  petitioner,  by  said  Joseph  Hernandez, 
and  that  all  sudi  unlawful  gifts  and  transfers 
may  be  annulled.  And  reconvenors  further 
pray  for  a,  Judgmoit  decre^ng  the  alleged 
marriage  between  petitiMier  and  the  said 
Joseph  Hernandez  to  be,  and  to  have  al- 
ways been,  an  absolute  nullity,  and  without 
any  legal  force  or  effect" 

Several  months  subsequent  to  the  filing 
this  answer,  the  heirs  filed  a  petition  maldng 
a  direct  demand  for  the  annulment  of  the 
legacy  on  the  same  averments  of  Illegality 
of  the  marriage  of  the  plaintiff  with  their 
father,  and  praying  for  a  personal  Judgment 
against  her  for  the  sum  of  $50,(X)0,  approxi- 
mately. As  the  language  of  this  petition  is 
somewhat  more  comprehensive  than  the  an- 
swer of  the  heirs,  and  the  charges  against  the 
plaintiff  are  somewhat  more  elaborated  and 
intensified,  we  will  reproduce  the  following 
extracts,  namely:  "Petitioners  further  show 
that  the  said  Judgment  granting  a  divorce 
in  favor  of  said  Rosema  D'Aunoy  against 
her  said  husband,  Joseph  Hernandez,  on  the 
ground  of  his  adultery,  and  the  complicity 
of  the  defendant  hM'ein  in  adultery  with  the 
said  Joseph  Hernandez  as  aforesaid,  consti- 
tuted a  fixed,  absolute,  and  perpetual  bar- 
rier to  any  marriage  between  the  said  Jo- 
seph Hernandez  and  the  defendant  herein. 
•  •  •  That  If  any  marriage  was  ever  con- 
tracted between  the  said  Joseph  Hernandes 
and  the  defendant  herein,  which  xtetltioners 
specially  deny,  said  so-called  marriage  was 
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entored  into  In  bad  fftlih  on  part  of  said  de- 
fendant, and  in  violation  of  proliibltory  laws, 
and  was,  is,  always  haa  been,  and  ever  will 
be,  absolutely  null  and  void.  Petitioners 
further  show  that,  as  there  never  was  any 
legal  marriage  between  the  late  Joseph  Her- 
nandez and  the  defendant  herdn,  there  was 
not,  and  never  could  have  been,  any  com- 
munity of  acquets  and  gains  between  tbem, 
and  said  defendant  has  not,  and  never  has 
had,  any  community  rights  nor  claims  what- 
soever bi  or  to  any  of  the  assets  or  proper- 
ties, real,  personal,  or  mixed,  appertaining 
or  belon^g  to  the  estate  of  the  late  Joseph 
Hernandez."  In  order  to  be  explicit,  we 
reproduce  the  prayer  of  the  defendants'  pe- 
tition,  namely:  "Wherefore,  petitioners  pray 
that  Mistress  Augusta  Lodoiska  Church,  il- 
legally claiming  to  be  widow  in  com- 
munity of  the  late  Joseph  Hernandez,  be 
cited  to  appear  and  answer  this  petition, 
and,  aftor  due  proceedings  had,  judgment  be 
rendered  in  favor  of  petitioners,  and  against 
said  defendant,  decreeing  said  defendant 
never  to  have  been  the  wife  nor  the  widow, 
in  commimity  or  otherwise,  of  the  late  Jo- 
seph Hernandez;  furthermore,  annulling  all 
bequests  contained  in  the  last  will  and  tes- 
tament of  the  late  Joseph  Hernandez  in 
favor  of  the  said  defendant,  and  ordering 
the  entire  estate  of  the  late  Joseph  Hernan- 
dez to'  be  distributed  among  his  forced  heirs 
as  their  Interests  may  appear,  regardless  of 
any  bequests  contained  in  said  will  In  favor 
of  sadd  defendant;  furthermore,  decreeing 
that  all  the  movables  and  other  properties 
invoitorled  in  this  estate  be  held  and  ad- 
Judged  to  have  belonged  exclusive  to  the 
said  Joseph  Hernandez,  and  to  his  aforesaid 
aorvlving  forced  heirs,  and  condemning  the 
said  defoidant  to  pay  badt  to  this  estate 
fifty  thousand  dollars  ($50,000),  or  so  much 
thereof  as  will  be  shown  on  the  trial  of  this 
•cause  to  have  been  illegally  given,  transfer- 
red, or  disposed  of  by  said  Joseph  Hernan- 
■6sa  to  (Mr  in  ftivor  of  said  defendant,  and 
tbat  all  such  unlawful  donations,  gifts,  and 
transfers  be  annulled.  And,  if  it  be  shown 
that  the  contraot  of  marriage  was  ever  sol- 
emnized between  defendant  and  said  Josei^ 
Hernandez,  then  and  in  that  event  that  Judg- 
ment be  rend^ed  herein  decreeing  said  mar- 
riage to  have  been  always  an  absolute  nul- 
lity, and  without  legal  force  or  effect" 

In  answer  to  these  charges,  the  original 
plaintifF,  the  alleged  surviving  widow  of 
Hernandez,  states  and  "avers  that  she  was 
legally  married  to  the  late  Joseph  Hernan- 
dez on  the  29th  of  December,  1881,  in  the 
-city  of  New  York,  by  the  mayor  of  said  city, 
and  under  the  laws  of  that  state,  and  that 
no  impediment  of  any  kind  existed  against 
aald  marriage,  either  at  the  tinie  of  its  cel- 
etoation,  or  before;  that  the  charges  pre- 
fored  by  the  petition  of  complicity  in  adul- 
tery with  the  said  Joseph  Hernandez  are 
false  and  untrue,  and  no  Judgment  to  that 
affect  was  ever  rendered,  nor  was  respond- 


ent party  to  any  proceeding  In  which  said 
issue  was  asserted  or  maintained;  that  the 
petitlcmerB  have^  ever  since  her  marriage, 
admowledged  the  validity  of  the  same,  vis- 
ited the  common  domicile  dally,  and  have 
recognized  respondent  as  the  lawful  wife 
of  said  Hernandez,  and  they  are  now  es- 
topped from  denying  the  validity  of  said 
marriage;  that  respondent  owned,  in  her 
own  name,  when  she  married  the  said  Jo- 
seph Hernandez,  property  amounting  to  not 
less  than  twenty-five  thousand  dollars,  con- 
sisting of  money.  Jewelry,  paintings,  car- 
riages, furniture,  table  and  bed  linen,  and 
household  effects;  that  petitiotters  are  es- 
topped from  denying  the  truth  and  reality 
of  the  acts  of  purchase  by  respondent  of  the 
two  pieces  of  Immovable  property  situated 
in  the  parish  of  St.  Tammany,  in  this  state, 
in  which  acta  of  purchase  the  said  Joseph 
Hernandez  acknowledged  and  declared  that 
the  price  was  paid  with  the  paraphernal  funds 
of  your  respondent  Wherefore,  respondent 
prays  tbat  plaintiffs'  demand  be  dismissed, 
with  costs,  and  that  there  be  Judgment  In 
favor  of  respondent  decreeing  that  she  was 
lawfully  married  to  Joseph  Hernandez;  that 
the  legacy  he  made  her  in  his  last  will  is 
valid  and  legal,  and  should  be  paid  to  her; 
that  she  be  recognized  as  entitled  to  half  of 
the  community  property  left  by  him;  and 
that  her  paraphernal  rights  be  recognized 
and  decreed  for  such  amount,  and  specific  ef- 
fects and  things,  as  she  may  prove  herself  en- 
titled to  on  the  trial  of  this  cause." 

These  extended  extracts  from  the  plead- 
ings best  serve  to  characterize  the  contro- 
versies in  this  case,  and  fix  the  mind  of  the 
court  on  the  questions  that  are  to  be  solved 
by  testimony,  much  of  which  was  received 
over  objection. 

2.  The  foundation  of  the  attack  of  the 
Hernandez  heirs  upon  the  claims  of  the  al- 
leged surviving  widow  depend,  primarily  and 
mainly,  upon  a  proper  construction  of  article 
161  of  the  Revised  OivU  Code,  the  text  of 
which  is  as  follows,  viz.:  "In  case  of  di- 
vorce on  the  ground  of  adultery,  the  guilty 
party  can  never  contract  matrimony  with 
bis  or  her  accomplice  in  adultery,  under  tAe 
I)enalty  of  being  considered  and  prosecuted 
as  guilty  of  the  crime  of  bigamy;  and  xmiee 
penalty  of  nullity  of  the  new  marriage." 
The  contention  of  the  heirs  is  that  the  de- 
nunciation of  that  article  against  the  mar- 
riage of  the  guilty  paiiy  with  his  or  her 
accomplice  in  adultery  is  matter  in  pals,  to 
be  determined  by  the  administration  of  proof 
on  the  trial  of  a  suit  that  Involves  the  valid- 
ity of  the  marriage,  while  that  of  the  plain- 
tiff is  that  it  is  against  the  marriage  of  the 
gruilty  party  named  in  the  divorce  suit  as  an 
accomplice,  or  partioeps  criminis.  In  the  adul- 
tery charged  as  the  cause  of  the  action, 
whether  such  accomplice  be  made  a  co-re- 
spondent or  not  Hence,  upon  the  determi- 
nation of  the  correctness  of  these  conten- 
tions, pro  et  con,  depoids  tbe  admissibility 
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of  the  large  voloine  of  evidence  found  in  the 
record;  and  upon  the  construction  of  the 
cited  article  of  the  Code  mainly  depends  the 
legality  of  the  marriage  of  Joseph  Hernan- 
dez with  plaintiff  on  the  29th  of  Norember, 
1881. 

The  proofs  prlndpallj  relied  upon  by  plain- 
tiff are  the  following,  to  wit:  "(1)  The  last 
will  of  the  late  Joseph  Hernandez.  (2)  The 
certificate  of  marriage,  issued  from  the  office 
of  the  mayor  of  New  York,  certifying  that 
the  ceremony  between  Mr.  Joseph  Hernan- 
dez and  Mrs.  Augusta  L.  Ogden,  of  Paris, 
France,  was  po-formed  by  the  mayor  of 
New  York  on  the  29th  of  December,  1881,  at 
his  office  in  said  city.  (S)  Volume  3  of  the 
Revised  Statutes  of  New  York  (7th  Ed.)  tit 
1,  art  1,  par.  8,  at  page  2332,  for  the  purpose 
of  showing  the'  mayor's  authority  to  cele- 
brate a  marriage.  (4)  Her  testimony  to  the 
effect  that  the  Augusta  L.  Ogden  named  in 
said  marriage  certificate  was  the  same  per- 
son as  h««elf." 

"The  fundamental  facts  on  which  the 
forced  heirs  of  the  late  Joseph  Hernandez 
rely  to  overthrow  the  demands  of  Mrs.  A. 
L.  Church  for  a  delivery  of  her  aforesaid 
legacy,  and,  on  which  they  have  sought,  and 
are  still  endeavoring,  to  annul  the  same, 
and  to  have  her  aforesaid  marriage  decreed 
to  be  without  any  legal  force  or  effect  are: 
(1)  The  divcwce  granted  Mrs.  Rosema  D'Au- 
noy,  wife  of  Joseph  Hernandez,  by  the  dis- 
trict court  of  the  parish  of  St  Bernard,  on 
the  4th  of  October,  1881,  on  the  ground  of 
adultery;  and  (2)  complicity  in  adultery  on 
the  part  of  Augusta  L.  Church  with  said 
Joseph  Hernandez  during  his  marriage  with 
Rosema  D'Aunoy." 

In  support  of  the  foregoing  charges,  de- 
fendants made  the  following  proofs,  viz.: 

First  The  record,  and  pertinent  facts  there- 
with connected,  in  the  suit  entitled  Joseph 
Hernandez  v.  His  Wife,  No.  TO  on  the  docket 
of  the  twenty-fourth  Judicial  district  court 
parish  of  St  Bernard,  (a)  The  aforesaid  suit 
was  directed  against  Rosema  D'Aunoy,  as 
the  wife  of  plaintttC,  claiming  a  divorce  a 
vinculo  matrimonii  on  various  grounds, 
which  it  is  needless  to  mention.  The  record 
of  this  suit  was  lost  or  destroyed  by  the 
fire  which  burned  the  courthouse  on  the  2d 
of  March,  1884,  as  is  stated  In  the  certificate 
of  the  clerk,  which  is  appended  to  the  copy 
of  the  minutes  of  the  court,— same  alone 
surviving  the  fire,  (b)  The  testimony  of  the 
presiding  judge  and  the  lawyers  engaged  in 
the  trial  of  the  case  was  taken  with  the 
view  of  establishing  the  purport  of  the  plead- 
ings, evidence,  and  Judgment  pronounced 
therein.  The  Judge  states  his  recollection  to 
be  that  the  defendant  charged  adultery  on 
the  part  of  her  husband,  and  asked  judgment 
of  divorce  accordingly;  that  several  wit- 
nesses were  examined;  and  that  the  charge 
of  adultery  on  the  part  of  the  husband  was 
fnlly  established,  but  with  what  particular 
person  he  cannot  remember.    But  he  further 


amplifies  his  statement  thus:  "I  have  stated 
all  I  remember  of  this  case,  in  the  above 
answer.  I  cannot  state  whether  the  plead- 
ings set  forth  the  name  of  the  person  or  per- 
sons with  whom  Hernandez  was  charged 
with  having  committed  adultery.  My  im- 
pression is  that  the  evidence  established  that 
he  visited  houses  of  assignation,  and  com- 
mitted adultery  with  prostitutes."  The  state- 
ment of  the  attorney  who  brought  that  suit 
is:  That  no  one  was  named  as  co-respond- 
ent and  no  one  was  named  or  specified  as 
the  person  or  persons  with  whom  the  plain- 
tiff had  committed  adultery,  on  the  faith  of 
which  the  defendant's  reconventional  de- 
mand was  made.  That  his  recollection  la 
that  the  evidence  was  not  reduced  to  writ- 
ing. He  remembers  that  one  witness  stated, 
substantially,  that  he  knew  of  two  instances 
wherein  Mr.  Hernandez  had  committed  adul- 
tery. He  states  positively  that  "no  witness 
specified  any  particular  person  with  whom 
Mr.  Hernandez  had  committed  adultery;  and 
no  one  stated  that  he  had  committed  adul- 
tery with  one  Mistress  Augusta  L.  Church, 
sometimes  called  Augusta  Ogden,  and  some- 
times called  Augusta  L.  Curtis.  To  the  best 
of  his  recollection,  the  name  of  Mistress 
Church,  Mistress  Ogden,  or  Mistress  Curtis 
was  not  mentioned  on  the  trial."  That  "he 
remembers  no  evidence  introduced  on  the 
trial  of  the  cause  for  divorce  tending  to'  show 
that  Mr.  Hernandez  was  guilty  of  adultery 
with  his  second  wife,  Mrs.  A.  L.  Hernandez, 
nor  anything  in  the  Judgment  of  divorce 
fixing  the  guUt  of  adultery  upon  the  said 
Mistress  A.  L.  Church,  now  the  widow  of 
Joseph  Hernandez." 

The  testimony  of  a  prominent  lawyer  who 
was  connected  with  the  case  is  best  evi- 
denced by  the  following,  viz.:  "Q.  Were 
you  present  in  the  district  court  of  St  Ber> 
nard  parish  on  the  day  when  the  cause  of 
Hernandez  against  his  wife  for  a  divorce 
was  tried?  A.  I  was.  Q.  Did  you  see  at 
the  time,  or  previously,  the  pleadings  in  that 
case?  A.  I  did.  Q.  Do  you  remember  at 
this  date  who  was  the  party  named  as  the 
accomplice,  or  guilty  person  in  the  adultery 
there  charged  by  the  wife  against  the  hus- 
band? A.  My  memory  is  that  there  was  no 
person  named.  My  memory  of  the  suit  Is 
that  it  was  a  suit  by  Mr.  Hernandez  against 
his  wife  for  a  divorce;  she  reconvening,  and 
claiming  a  divorce  from  him  on  the  ground 
of  adultery.  Q.  I  believe  your  memory  is 
correct  You  heard  the  evidence  adminis- 
tered in  support  of  the  charge  of  adultery? 
A.  I  did,  sir.  Q.  Do  yon  remember  the 
name  of  the  vrltness  who  was  examined? 

A.  Yes,  I  do,  Bir.     Q.  What  is  it?    A.  L. 

B.  Lemarie.  Q.  Did  he,  or  did  he  not,  give 
any  testimony  implicating  Mrs.  Augusta  Ij. 
Curtis,— the  present  Mrs.  Hernandez?  A. 
None  in  the  world,  sir."  The  witness  last 
named  was  placed  upon  the  stand  as  a  wit- 
ness in  this  case,  and  his  statement  is  in 
keeping  with  the  testimony  of  the  witnes* 
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last  quoted  from:  "Q.  Have  you  no  recol- 
lection of  baving  mentioned^  any  one  in  yonr 
testimony  that  you  gave  on  the  trial  of  that 
cause?  A.  I  don't  think  I  hare.  I  don't 
think  the  question  was  asked  me." 

One  of  the  attorneys  who  represented  the 
ilefendant  in  the  suit  was  examined  as  a 
witness,  and  produced  and  filed  in  evidence, 
in  connection  with  his  evidence,  a  copy  of 
the  defendant's  answer  and  reconventional 
demand,  which  Is  of  the  following  tenor, 
viz.:  "Joseph  Hernandez  t.  His  Wife.  No. 
70.  24th  Judicial  District  Court,  Parish  of 
St  Bernard.  The  answer  of  defendant  here- 
in denies  generally  each  and  every  allegation 
In  the  plalnttfTs  petition  contained,  except 
the  fact  of  marriage  and  community  of 
property;  and  now,  assuming  the  character 
of  plaintiff  in  reconvention,  she  avers  that 
her  said  husband,  forgetting  alike  bis  tows 
and  marriage  with  petitioner,  did  commit 
adultery  with  certain  females,  at  various 
times  and  places,  In  this  city,  since  the  21st 
of  April,  1880,  tA«  JktU  partieulart  and  ipee- 
ifieaHoni  whereof  have  been  eened  in 
writing  upon  defendant,  and  tame  are  made 
part  hereof;  and  that  by  reason  thereof,  and 
the  law,  your  petitioner  Is  entitied  to  a 
final  divorce.  Wherefore,  she  prays  judg- 
ment In  her  favor  on  the  demand  of  plalntifT, 
and  In  her  favor  on  the  reconventional  de- 
mand against  her  husband,  Joseph  Hernan- 
dez, decreeing  a  separation  from  bed  and 
board,  and  final  divorce  a  vinculo  matrimo- 
nii, forever  dissolving  the  bonds  of  matri- 
mony now  existing  between  them;  that  a 
separation  of  property  be  decreed;  and  that 
,  notary  public,  be  appointed  to  parti- 
tion the  community  property.  And  she  prays 
for  all  such  further  aid,  relief,  and  remedy 
as  the  conrt  Is  competent  to  give  In  the 
premises.  [Signed]  W.  S.  Benedict  and  B. 
North  Cullom,  Attorneys."  The  counsel's  at- 
tention having  been  attracted  to  the  phrase 
we  have  italicized,  namely,  "the  full  particu- 
lars and  specifications  whereof  having  been 
served  In  writing  upon  the  defendant,  and 
made  a  part  hereof,"  the  following  question 
waa  propounded,  and  answer  given,  viz.:  "Q. 
In  the  copy  of  the  answer  that  you  have  re- 
ferred to  in  your  testimony  as  having  been 
filed  in  the  case,  mention  is  madeof  particulars 
and  specifications  served  in  writing  upon  the 
defendant,  and  made  a  part  of  that  answer. 
Have  you  a  copy  of  those  specifications?  A. 
There  were  none  filed.  Q.  There  were  none? 
A  There  were  none  filed  with  the  answer." 
His  remembrance  of  the  facts  detailed  on 
the  trial  of  that  case  is  much  the  same  as 
that  of  other  witnesses.  The  exceptions  filed 
related  exclusively  to  the  Jurisdiction  of  the 
court,  and  same  were  overruled. 

Notwithstanding  the  destruction  by  fire  of 
the  original  records,  the  minutes  of  the 
conrt  in  that  case  were  fortunately  pre- 
served; and  they  contain  the  Judgmeit  of 
the  court,  regularly  signed,  and  which  la  of 
the  following  tencv,  to  wit:  "Bxtract  inm 
v.l5so.no.ll — SO 


the  minutes  of  October  4th,  1881:  The  court 
met  this  day,  pursuant  to  adjournment- 
Present:  The  Hon.  A  E.  Livaudais,  Judge. 
Joseph  Hernandez  vs.  Rosema  D'Aimoy, 
Wife.  No.  70.  The  expert  herein  appointed, 
Eidgar  H.  Farrar,  this  day  appeared  in  open 
court,  and  presented  his  report,  which  was  or- 
dered filed,  and  made  a  part  of  the  record  of 
this  case;  and  this  case,  being  regularly  fixed, 
came  up  for  trial  on  Its  merits.  Present: 
A.  G.  Brice,  attorney  for  plaintiff,  and  W.  S. 
Benedict  and  E.  North  Oullom,  of  counsel 
for  defendant  When,  after  hearing  plead- 
ings, evidence,  and  counsel,  and  the  reiwrt 
of  the  expert  herein  appointed,  the  conrt 
considering  the  law  and  the  evidence  to  be 
in  favot  of  defendant  on  the  plaintiff's  de- 
mand, and  in  favor  of  the  defendant  on  her 
reconventional  demand,  and  against  the 
plaintiff,  it  is  ordered,  adjudged,  and  de- 
creed that  there  be  Judgment  herein,  on 
plaintiff's  demand.  In  favor  of  the  defend- 
ant, Rosema  D'Aunoy,  and  against  Joseph 
Hernandez,  plaintiff,  with  costs.  And  It  Is 
further  ordered,  adjudged,  and  decreed  that 
on  the  reconventional  demand  there  be  judg- 
ment herein  In  favor  of  Rosema  D'Aunoy, 
wife  of  Joseph  Hernandez,  and  against  the 
said  Joseph  Hernandez,  her  husband,  de- 
creeing a  separation  from  bed  and  board  be- 
tween the  said  parties,  and  a  final  divorce, 
a  vinculo  matrimonii,  forever  dissolving  the 
bonds  of  matrimony  existing  between  them. 
It  Is  further  ordered,  adjudged,  and  decreed 
that  the  rights  of  the  said  Rosema  D'Aunoy, 
wife  of  Joseph  Hernandez,  against  her  hus- 
band, Joseph  Hernandez,  resulting  from  the 
community  of  acquets  and  gains  lately  exist- 
ing between  them,  be  fixed  and  determined 
In  the  sum  of  fifty-five  thousand  dollars,  and 
that,  in  accordance  therewith,  there  be  judg- 
ment in  favor  of  Rosema  D'Aunoy,  wife  of 
Joseph  Hernandez,  and  against  her  said  hus- 
band. In  said  sum  of  fifty-five  thousand  dol- 
lars, with  legal  Interest  from  date,  with  aU 
costs.  *  *  •  Judgment  rendered  and  sign- 
ed In  open  court  this  4th  day  of  October, 
1881.  [Signed]  A.  E.  Livaudais,  Judge  24th 
Judicial  District  C!ourt  of  Louisiana." 

The  foregoing  resume  of  the  record  and 
evidence  in  the  divorce  suit  fully  and  con- 
clusively demonstrates  that  the  action  was 
not  grounded  on  any  charge  of  adultery  in 
which  the  present  plaintiff  was  alleged  or 
shown  to  have  been  a  participant;  and,  on 
the  plaintiff's  theory  of  the  law,  she  was  not 
an  accomplice  In  the  adultery  of  which  the 
plaintiff  In  that  'case  was  proven  guilty,— 
the  purport  of  the  defendants'  charge  against 
her  being,  "that  owing  to  the  judgment  of 
divorce  granted,  as  aforesaid,  in  favor  of 
Mrs.  Rosema  D'Aunoy,  wife  of  said  Joseph 
Hernandez,  against  her  said  husband,  and 
on  account  of  said  petitioner's  complicity 
in  adultery  with  the  said  Joseph  Hernandez, 
the  said  petitioner  and  the  said  Joseph  Her- 
nandez tiecame  forever  legally  Incapable  of 
contracting  marriage  with  each  other;   and 
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.  the  so-called  marriage  relied  on  by  petition- 
er, if  ever  contracted,  which  is  herein  spe- 
cially denied,  was,  is,  alwttys  has  t)een,  and 
always  will  be,  absolutely  null  and  void, 
and  without  any  lawful  force  or  effect" 
(The  Italics  are  ours.) 

At  this  stage  of  the  proceedinE:3  the  de- 
fendants offered  evidence  aliunde  to  prove 
that  the  plaintiff  had  committed  adultery 
with  Hernandez  at  different  times  and 
places,  for  the  purpose  and  with  the  object 
of  establishing  the  fact  that,  on  their  theory, 
she  was  his  accomplice  in  adultery,  in  the 
sense,  and  within  the  denunciation,  of  the 
Code.  To  this  evidence,  counsel  for  the 
plaintiff  objected,  on  the  following  grounds, 
I  viz.:  "First,  that  no  proof  was  admissible 
b^ond  the  scope  of  the  allegations,  which 
claimed  the  nullity  of  the  marriage  exclu- 
sively on  the  ground  that  the  judgment  in 
the  divorce  suit  of  Rosema  D'Aunoy  had  es- 
tablished the  adultery  of  Joseph  Hernandez 
with  Augusta  h.  Church;  and,  secondly,  that 
the  prohibition  of  marriage  between  the 
guilty  spouse  and  his  accomplice  in  adultery, 
as  provided  for  in  article  161  of  the  Code, 
applies  only  to  the  accomplice  decreed  as 
such  in  a  divorce  suit,  and  on  'account  of 
whose  adultery  with  the  guilty  spouse  the 
judgment  of  divorce  Is  rendered."  An  atten- 
tive and  careful  consideration  of  the  plead- 
ings of  the  defendants,  as  a  whole,  does  not 
disclose  that  the  nullity  of  the  marriage,  ex- 
clusively, is  rested  on  the  finding  of  the 
court  to  the  effect  that  Hernandez  had  been 
guilty  of  adultery  with  the  plaintiff.  Conse- 
quently, the  first  rule  of  exclusion  urged  Is 
not  good,  and  in  this  respect  the  ruling  of 
the  judge  a  quo  was  correct 

But  the  second  ground  for  the  exclusion 
of  the  evidence  offered  is  serious,  and  re- 
quires careful  consideration.  What  is  the 
meaning  and  significance  of  the  words  of  the 
article,  "In  case  of  divorce,  on  account  of 
adultery,  the  guilty  party  can  never  con- 
tract marriage  with  his  or  her  accomplice 
in  adultery"?  Does  it  mean  an  accomplice 
in  the  particular  adultery  of  which  the  guil- 
ty party  is  charged,  and  on  which  the  suit 
for  divorce  is  predicated  and  decided?  Or 
does  it  mean  an  accomplice  In  any  adultery, 
•vith  any  one,  antecedent  to  the  institution 
of  the  divorce  suit,  regardless  of  whether 
she  is  the  person  named  or  contemplated  in 
the  suit,  or  not?  The  answer  of  plaintiff's 
counsel  to  the  foregoing  query  is  found  so 
well  stated  In  their  brief  .that  we  extract 
the  most  pertinent  portion,  as  the  best  mode 
of  presenting  it.  It  is  as  foUows,  viz.:  "We 
see.  first,  that  it  is  only  in  eate  of  divorce 
that  a  subsequent  marriage  is  prohibited  be- 
tween the  guilty  spouse  and  his  accomplice. 
The  proliibition  does  not  apply  if  the  first 
marriage  was  dissolved  by  death.  The  guil- 
ty spouse  surviving  could  clearly  marry  his 
accomplice  in  adultery,  inasmuch  as  no  law 
forbids  it,  and  penal  statutes  cannot  be  ex- 
tended by  implication.   We  find  this  well 


explained  i{i  10  Merl.  Repert.  p.  216,  vertw 
'Bmpechment  de  Mariage.'  He  gives  there, 
also,  the  origin  of  this  prohibition.  It  was 
taiten  from  the  Koman  law  by  the  Catholic 
Church.  The  subsequent  marriage  with  the 
accomplice  was  only  prohibited  when  the 
adultery  was  committed  under  a  promise  of 
marriage.  But,  says  Merlin:  'The  Civil 
Code  Is  more  severe:  it  provides  (article 
298)  that,  "in  the  case  of  divorce  on  account 
of  adultery,  the  guilty  spouse  can  never 
marry  his  accomplice." '  Thus,  in  order  to 
create  the  proMbition,  It  is  no  more  neces- 
sary that  the  promise  of  marriage  ahoold 
concur  with  the  adultery.  But— let  us  ob- 
serve It  well— this  provision  is  limited  to  the 
case  where  the  adultery  ha*  been  foBoteed 
by  a  dinoree.  There  could  be,  therefore,  no 
opposition  to  the  marriage  of  a  widow  with 
a  man  with  whom  it  would  be  pretended 
that  she  bad  lived  in  adultery  during  her 
marriage;  tueh  a  proof  would  not  be  admit- 
tible."  (The  italics  are  ours.)  A  comparison 
with  the  text  of  the  article  298  of  the  Code 
Napoleon  proves  the  correctn>3Ss  of  the  fore- 
going quotation. 

In   Locre's    commentary    on    the    French 
Code,  tftie  "Of  Divorce,"  he  says:    "That  the 
wife  against  whom  the  divorce  has  been  pro- 
nounced for  this  cause  [adultery]  is  incapa- 
ble of  contracting  a  new  marriage."    6  Lo- 
cre,  p.  161.    "That  the  husband  against  whom 
the  divorce  has  been  pronounced  for  cause 
of  adultery  will  not  be  incapable  of  con 
tracting  a  second  marriage.  If  it  is  not  with 
his    concubine."   Id.    "The    adulterous    hus- 
band will  never  be  able  to  marry  afterwards 
with  his  accomplice.    He  should  not  be  able 
to  find,  by  and  through  the  judgment  which 
condemns  him,   a  titie  and  instrumentality 
to  satisfir  a  guilty  passion."    Id.  p.  311,  {  38. 
This  author  is  in  full  accord  with  the  views 
of  other    French    commentators,    who  hold 
that  the  reason  for  the  prohibition  is  that 
the  guilty  party  should  not  be  allowed  to 
procure  a  divcnrce  for  the  purpose  of  marry- 
ing his  accomplice;  or.  In  other  words,  the 
effect  of  the  judgment  releasing  him  from 
his  marriage  covenant,  ought  not  to  be  fur- 
nish him  immunity  from  his  crime,  by  per- 
mitting him  afterwards  to  contract  a  new 
marriage,  with  the  partic^s  criminis  In  the 
adultery  of  whldi  he  has  been  convicted.    2 
Laurent  p.  478,  {  867;  1  Toullier,  p.  465;    2 
Durauton,  p.  124,  {  177;  3  Demolombe,  pp. 
165, 167;  1  Marcadi,  p.  599.    By  a  comparison, 
it  will  appear  that  the  language  of  the  Code 
Nopoleon  is  almost  identical  with  that  of  our 
Civil   Code.    The  legislature  of  1827  Incor- 
porated Into  the  body  of  our  law  the  provi- 
sions of  the  Code  Napoleon,  in  the  following 
phraseology,  viz.:    "That  in  cases  of  divorce 
on  account  of  adultery,  the  guilty  party  can 
never  contract  matrimony  with  his  or  her 
accomplice  in  the  adultery,  under  the  penalty 
of  being  considered  and  prosecuted  aa  guUty 
of  the  crime  of  bigamy  axW  inder  the  penal> 
ty  of  nullity  of  the  new  m&.riage."  Act  Bel»- 
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tive  to  DlTorces,  |  10,  p.  130.  Tbia  statate 
was  re-«nacted  in  1866  without  any  other 
change  or  modlflcation  than  the  omission  ot 
the  word  "the"  which  occurs  in  the  original 
text  Just  before  the  word  "adultery."  Act 
307  of  1856,  i  8.  Counsel  for  the  defendants 
refer  to  this  omission  from  the  act  of  1855— 
which  is  Identical  in  terms  with  article  161 
of  the  Code— of  the  artlde  "the,"  as  signifi- 
cant of  legldatire  purpose  on  the  question, 
and  they  employ  this  language,  tIz.:  "Be 
that  as  It  may,  the  fact  that  when,  in  iSB5, 
the  present  article  161  of  oar  Code  was  adopt- 
ed, the  word  'the'  was  omitted,  shows,  be- 
yond all  doubt,  that  if  our  legislature,  in 
1827,  did  Intend  to  restrict  the  bar  to  mar- 
riage between  the  divorced  spouse  and  his 
accomplice  to  any  one  accomplice,  or  any  cme 
set  of  accomplices,  that  It  abandoned  the 
policy,  and,  in  its  wisdom,  made  the  law 
conform  to  the  Code  Napoleon,  except  In 
this:  that,  while  the  French  law  Is  only  man- 
datory, ours  renders  the  marriage  null." 

The  question  presented  is  apparently  res 
nova  in  our  jurisprudence;  no  pertinent  de- 
cision of  this  court,  or  of  the  court  of  cassa- 
tion, having  been  cited  on  either  side.  True 
it  is  that  counsel  tor  defendants  have  re- 
ferred to  and  quoted  from  several  cases, 
and  notably  the  following,  viz.:  Dnpre 
V.  Boulard's  Ex'r,  10  La.  Ann.  411;  Succes- 
sion of  Mlnvielle,  15  La.  Ann.  342;  Summer- 
lin  V.  Livingston,  Id.  520;  Succession  of 
Caballero,  24  La.  Ann.  573;  Succession  of  Col- 
well,  34  La.  Ann.  266.  But  all  of  those  cases 
treat  of  the  nullity  of  marriages  between 
white  and  ccdored  persons,  which  was  pro- 
hibited by  the  terms  of  article  95  of  the 
Code  of  1825,  which  was  expunged  ftt>m  the 
Revised  Code  of  1870,  which,  for  the  first 
time,  embodied  the  ivesent  article  161.  There- 
fore, those  cases  bear  no  analogy  to  the 
question  under  consideration.  But  Succes- 
slon  of  Taylor,  30  La.  Ann.  825,  2  South. 
581,  points  in  a  direction  opxx>site  that  of 
defendants'  view.  BVom  the  statement  of 
the  case,  it  appears  that  J.  C.  Taylor  mar- 
ried Miss  Sarah  Castleberry  In  1852,  and  in 
1865  th^  voluntarily  separated,  and  there- 
after lived  apart.  In  1866  Mrs.  Sarah  C. 
Taylor  sued  her  husband  for  a  divorce  on 
the  groimd  of  adultery,  but  judgment  went 
against  hier.  In  December  of  that  year,  Tay- 
lor and  Widow  McFarland  were  married  In 
the  state  of  Arkansas,  and  thereafter  they 
lived  and  cohabited  together.  In  1867  Mrs. 
S.  0.  Taylor  renewed  her  suit  against  Taylor 
for  a  divorce,  groimdlng  her  demand  upon 
the  alleged  adulterous  life  he  was  then  lead- 
ing with  his  pretended  wife  under  the  Ar- 
kansas marriage  ceremony;  and.  In  the 
month  of  November  of  that  year,  judgment 
was  rendered  In  her  favor,  granting  her  a 
full  divorce  against  Taylor.  In  the  case  un- 
der consideration,  the  children  of  the  mar- 
riage of  Taylor  and  Widow  McFarland  sought 
to  obtain  a  share  in  their  father's  estate,  and 
the  children  of  the  marriage  of  Taylor  with 


Miss  Castleberry  resisted  their  dalms,  in- 
voking the  nullity  of  the  marriage,  aa  the 
authority  of  article  161,  Revised  Code.  Of 
this  controversy  the  court  said:  "We  con- 
clude from  the  record  that  Mrs.  McFarland's 
conduct  in  marrying  Taylor,  In  Arkansas,  In 
December,  1866,  was  not  diaracterized  by 
good  faith,  in  law,  and  that,  in  cohabiting 
with  him  thereafter,  she  became  his  accom- 
plice In  adultery,"  and  therefore  their  mar- 
riage vras  void.  In  that  case  the  wife,  suing 
for  and  obtaining  a  judgment  of  <!Uvorce, 
alleged  that  her  husband  had  committed 
adultery  with  the  Identical  person  with 
whom  he  had  been  living,  and  the  proof  on 
the  trial  sustained  the  charge.  Hence  she 
was.  In  the  sense  of  article  161,  his  accom- 
plice in  the  adultery.  That  case  appears  to 
confirm  the  theory  of  the  plaintiff,  though  it 
posaeases  two  features  which  distinguish  it 
from  the  instant  case,  and  they  are  (1)  that 
Taylor  married  Mrs.  McFarland  before  he 
was  divorced  from  his  legal  wife,  while  Her- 
nandez was  not  married  until  after  he  was  di- 
vorced from  his  first  wife;  and  (2)  that  in  the 
Taylor  Case  the  accomplice  was  named, 
though  In  the  Hernandez  suit  she  was  not. 
Independent  of  the  support  which  that  deci- 
sion brings  to  the  plalntlfTs  theory,  the  rule 
of  our  jurisprndoice  is  that  in  a  suit  for  di- 
vorce, grounded  on  a  charge  of  adultery.  Hie 
plaintiff  must  specially  mention  the  person 
with  whom  the  adultery  has  been  commit- 
ted, and  full  particulars  of  time  and  place 
must  be  given,  so  as  to  put  the  defendant  on 
his  guard,  though  it  Is  not  necessary  that 
such  person  should  be  fwmally  cited  to  an- 
swer as  a  co-respondent.  As  an  Illustration 
of  that  rule  the  following  cases  may  be 
cited,  namely:  Compton  v.  Compton,  9  La. 
Ann.  499;  Subervllle  v.  Adams,  46  La.  Ann. 
119,  14  South.  518.  This  precept  of  jurispru- 
dence seems  to  have  been  followed  in  the 
Taylor  Case,  39  La.  Ann.  825,  2  South.  581. 
Not  only  is  this  theory  In  accord  with  correct 
rules  of  judicial  procedure  and  pleading,  but 
they  comport  with  the  principles  of  article 
161  of  the  Code,  which  manifestly  Indicates 
the  necessity  of  the  accomplice  being  named 
and  disclosed,  as  the  means  of  enforcing  Ite 
behests.  If  this  wore  not  so,  grave  and  se- 
rious Injury  might  result,  and  the  rights  of 
inheritance,  the  legitimacy  of  chUdren,  and 
the  security  of  marital  rights,  as  well  as 
the  title  to  property,  would  be  imperiled  by 
the  uncertainty  and  Insecurity  of  Uie  tenure; 
depending,  as  it  would,  upon  the  uncertain 
recollection  of  witnesses,  long  years  after 
the  occurrences  had  happened.  Who  could 
be  an  accomplice  of  the  guilty  party,  other 
than  the  po'son  with  whom  the  adultery 
was  committed?  To  constitute  the  defend- 
ant in  a  divorce  suit  a  "guilty  party,"  the 
proof  must  show  that  he  has  committed 
adultery  with  some  one,  tor  It  the  proof 
does  not  establish  his  guilt,  the  divorce  can- 
not be  granted.  If,  indeed,  the  defendant 
bad  been  engaged  in  promiscuous  sexual  In- 
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tercourae  with  sundry  persons,  and  tbese 
facts  were  not  disclosed  by  proof  on  the 
trial  of  the  divorce  suit,  he  could  not.  In  re- 
spect to  such  transactlonB,  be  considered  a 
goUty  party,  and  consequently  the  persons 
with  whom  such  undisclosed  adulteries  had 
been  committed  could  not  possibly  be  deem- 
ed accomplices,  In  the  sense  of  the  Code;  for 
to  be  an  accomplice  necessarily  presupposes 
a  prinqlpal,  whose  guilt  has  been  established, 
and  in  whose  guilt  she  Is  a  partloeps  criml- 
nls. 

On  mature  reflection,  and  a  careful  exami- 
nation of  all  the  authorities  bearing  on  the 
question,  we  have  reached  the  conclusion 
that  the  plaintiff's  second  objection  was  well 
taken,  and  should  have  been  sustained  by  the 
Judge  a  quo,  and  the  testimony  that  is  cov- 
ered by  It  rejected  &nd  excluded.  The  con- 
clusion that  necessarily  results  is  that  Her- 
nandez was  under  no  legal  disability  to  enter 
Into  a  contract  of  marriage  with  the  plaintiff, 
resulting  as  a  consequence  of  the  Judgment 
of  divorce,  albeit  the  same  was  grounded  on  a 
charge  of  adultery;  that  is,  if  the  marriage 
ceremony  had  been  performed  In  the  state  of 
Louisiana.  We  are  therefore  dispensed  from 
maMng  an  examination  of  the  previous  di- 
vorce proceedings,  and  the  Judgment  of  dis- 
missal thereof,  and  the  resulting  effect  of  the 
estoppel  and  res  adjudicata  pleaded,  as  well 
as  of  the  parol  proof  of  adultery  vel  non  be- 
tween the  platntifl  and  Hernandez  prior  to 
the  institution  of  the  last  suit  for  divorce. 

3.  It  remains  for  the  court  to  consider  the 
legal  effect  of  the  contract  of  marriage  which 
the  plaintiff  entered  into  with  Hernandez  In 
the  city  and  state  of  New  Tork,  and  we  are 
to  determine  whether  the  contracting  parties 
thereby  came  under  the  denunciation  of  the 
New  Ywk  statute  which  prohibits  the  second 
marriage  of  persons  who  have  been  divorced 
because  of  adultery  during  the  lifetime  of  the 
former  husband  or  wife  The  following  Is  a 
literal  copy  of  the  New  Terk  marriage  certifi- 
cate, viz.:  "State  of  New  York,  City  and 
County  of  New  Y(Hrk.  I,  W.  R.  Grace,  may- 
or of  the  city  of  New  York,  do  hereby  certify 
that  on  the  29th  of  December,  1881,  at  the 
mayor's  office,  I  duly  performed  the  marriage 
ceremony  between  Mr.  Joseph -Hernandez,  of 
New  Orleans,  La.,  and  Mrs.  Augusta  L.  Og- 
den,  of  Paris,  France;  that  the  said  parties 
were  satlsfacttHrily  made  known  to  me,  and 
were  of  lawful  age  to  contract  marriage;  and 
that,  upon  due  Inquiry  by  me  made,  there 
appeared  no  legal  impediment  to  said  mar- 
riage. I  further  certify  that  the  following 
persons,  0.  H.  Woodman  and  G.  O.  Crocker, 
were  {M'esent,  and  became  subscribing  \^lt- 
nesses  to  said  marriage.  [Signed]  W.  B 
Grace,  Mayor.  [Seal  affixed.]"  The  follow- 
ing is  the  section  of  the  Revised  Statutes  of 
New  York,  the  prohibition  of  which  the  de- 
fendants' counsel  Invoked,  viz:  "Section  S  of 
the  Revised  Statutes  of  New  York  (Birdseye's 
Kd.),  p.  1401,  reads  as  follows:  'No  second 
or  other  subsequent  marriage  shall  be  con- 


tracted by  any  person  during  the  Ufetlme  of 
any  former  husband  or  wife  of  such  parson, 
unless  (1)  the  marriage  with  such  former  hus- 
band or  wife  shall  have  been  annulled  or 
dissolved  for  some  cause  other  than  the  adul- 
tery of  such  person,  or,  (2)  unless  such  for- 
mer husband  and  wife  shall  have  been  final- 
ly sentenced  to  Imprisonment  for  life.  Every 
marriage  contracted  In  violation  of  the  provi- 
sions of  this  section  shall,  except  In  the  case 
provided  for  in  the  next  section,  be  absolute- 
ly void.' "  On  this  state  of  facts  the  defend- 
ants' counsel  contend  that  the  terms  of  the 
New  York  statute  Include  within  its  prohibi- 
tion all  persons  divwced,  whether  under  the 
law  of  Louisiana  or  that  of  New  York,  be- 
cause of  adultery,  and  render  them  incapaci- 
tated to  enter  into  a  contract  of  marriage  in 
New  York,  notwithstanding  they  have  their 
residence  in  Louisiana  at  the  time.  On  the 
contrary,  the  contention  of  the  plalntUCs 
coxmsel  is  to  the  effect  that  the  law  of  New 
York,  being  a  penal  statute,  can  have  no  ex- 
traterritorial effect,  and  therefore  cannot  an- 
nul a  contract  of  marriage  between  persons 
residing  abroad,  though  solemnized  in  that 
state.  The  question  tar  this  court  to  decide 
Is  whether  the  plaintiff's  marriage  celebrated 
In  New  York  was  valid;  Hernandez  having 
been  divorced  by  a  Judgment  of  a  Louisiana 
court,  because  of  adultery,— his  divorced  wife 
still  Uving. 

Not  only  does  the  marriage  certificate  show 
that  Hernandez  at  the  time  resided  in  Louis- 
iana, and  Mrs.  Augusta  L.  Ogden  resided  In 
Paris,  fYance,  but  the  testimony  shows  that 
immediately  after  the  marriage  ceremony 
the  newly-married  couple  came  to  New  Or- 
leans to  live,  and  continuously  thereafter  re- 
sided there,  as  man  and  wife.  In  the  course 
of  the  argument  of  defendants'  counsel,  they 
employ  this  language,  viz.:  "In  Loulsia]ia« 
however,  while  the  general  rule  that  the  val- 
idity of  a  marriage  Is  to  be  determined  by 
the  lex  loci  contractus  is  recogrnized,  it  has 
been  held  that,  where  parties  go  abroad  to 
evade  our  local  statutes  prohibiting  their  mar- 
riage, the  contract  is  null.  Dupre  v.  Boulard's 
Ex'r,  10  La.  Ann.  411;  Rabin  v.  Le  Blanc, 
12  La.  Ann.  367;  Malllefer  v.  SaiUot.  4  La. 
Ann.  376;  Saul  v.  His  Creditors,  5  Mart  (N. 
S.)  669;  Succession  of  Caballero,  24  La.  Ann. 
573;  Pars.  Cent  (6th  Ed.)  8  575,  note  on  page 
724  (commenting  on  Saul  v.  His  Creditors).** 
We  do  not  understand  the  law  of  Louisiana 
to  limit  the  general  doctrine  that  the  lex 
loci  shall  govern  marriages,  as  to  the  capacity 
of  the  parties,  in  any  other  way  than  by  de- 
claring that  this  rule  shall  not  govern  its  citi- 
zens when  they  are  incapacitated  by  a  local 
prohibitory  law  from  contracting  marriage. 
That  theory  may  be  at  once  accepted,  bat  It 
only  goes  to  the  extent  that  the  marriage 
contracted  abroad  is  intended  to  defeat  tlie 
prohibition  of  a  local  statute.  As  this  case 
stands  now,  with  the  prohibition  of  article  161 
of  the  Code  eliminated  from  the  discussion, 
it  ia  not  the  case  of  a  marriage  contracted 
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abroad  for  tbe  purpose  of  defeating  the  pro- 
hibition of  a  local  statute.  In  tbe  present 
attitude  of  the  case,  the  converse  of  that  prop- 
osition is  exhibited;  and  it  Is  whether  a  mar- 
riage In  New  York,  of  persons  fully  capaci- 
tated to  contract  marrlagein  Louisiana,  where 
the  marriage  domicile  is  to  be  established,  and 
where  the  husband  has  theretofore  resided, 
will  be  declared  a  nullity  by  a  Louisiana 
court  because  of  a  prohibition  of  a  New  York 
statute.  "The  law  considers  marriage  in  no 
other  ylew  than  as  a  cirll  contract."  Rer. 
Oy.  Code,  arts.  86,  90.  And  a  general  provis- 
ion of  our  Code  is  that  "the  eftect  of  acts 
passed  In  one  country,  to  have  effect  in  an- 
other country,  is  regulated  by  the  laws  of 
the  country  where  such  acts  are  to  have  ef- 
ftect"  Id.  art  10.  We  have  frequently  ap- 
plied the  precept  of  this  last  article  to  inter- 
state contracts,  that  were  entered  into  in 
other  states,  to  be  executed  In  Louisiana; 
notably,  In  Gates  ▼.  Oalther,  48  La.  Ann.  — , 
15  South.  50.  The  principle  is  well  settled 
that  the  matrimonial  rights  of  the  wife  who 
marries  with  the  intention  of  removing  into 
another  state  must  be  governed  by  the  laws 
of  her  Intended  domicile.  Ford's  Curator  v. 
Ford,  2  Mart  (N.  &)  574;  Le  Breton  v.  Nou- 
chet,  8  Mart  (N.  S.)  60;  Fi8herT.Fisha',2La. 
Ann.  774.  In  Hayden  v.  Nutt,  4  La.  Ann.  65,  it 
was  said  that  "it  may  be  conceded  that  the 
defendant's  counsel  Is  correct  in  assuming 
that  the  marital  rights  of  these  i)artie8  must 
be  regulated  by  the  laws  of  their  matri- 
monial domicile."  In  Routh  v.  Routh,  9 
Rob.  (La.)  224,  It  was  held  that  "where  the 
parties  contracted  marriage  with  the  bona 
fide  Intention  of  making  Louisiana  the  place 
of  their  common  or  matrimonial  domicile, 
and,  in  pursuance  of  such  Intention,  did, 
within  a  reasonable  time,  become  domiciled 
In  this  state,  then  the  property  belonging  to 
the  wife  before  the  marriage  •••  re- 
mains her  separate  estate;"  Connor's  Widow 
T.  Heirs  of  Connor,  10  La.  Ann.  440.  In  Ar- 
endell  ▼.  Arendell,  Id.  566,  the  facts  were 
that  at  the  time  of  the  marriage,  In  Alabama, 
the  spouses  Intended  to  fix  their  matrimonial 
domicile  in  Mississippi,  which  they  accord- 
In^y  did;  and  the  court  held  that  the  right 
of  the  husband  to  slaves  owned  by  the  wife 
at  the  time  of  the  marriage  must  be  deter- 
mined  by  the  laws  of  Mississippi,  and  not 
those  of  Alabama.  In  Ford  v.  Ford,  2  Mart. 
(N.  S.)  574>  Judge  Martin  employed  this  ex- 
pressive term,  viz.:  "The  wife  does  not  con- 
tract where  she  enters  Into  matrimony,  but 
where  she,  after  the  marriage,  migrates  or 
removes.  'Mulier  non  agit  ubi  matrimonlum 
contraxlt,  sed  ubi  ex  matrlmonlo  mlgravlt, 
vel  divertit,  agit'  Cujas,  ad  1.65,  Ezlgere 
Dotem,  164."  Or,  In  other  words,  "the  place 
where  marriage  Is  contracted  is  not  so  much 
that  where  the  ceremony  Is  performed  as 
that  where  the  parties  expect  to  live  and  set- 
tle;" the  general  rule  being  "to  attend  to  the 
law  of  .the  husband's  domicile,  rather  than 
that  of  the  place  In  which  the  contract  was 


entered  into."  Not  only  Is  this  so  with  re< 
spect  to  the  wife's  rights  of  property  subse- 
quently acquired,  but  it  is  equally  so  with 
respect  to  the  contract  of  marriage  Itself. 
The  rule  Is  stated  by  Judge  Story  thus:  "Tbe 
general  principle  certainly  Is,  as  we  have 
already  seen,  that,  between  persons  sul  Juris, 
marriage  Is  to  be  decided  by  the  law  of  the 
place  where  It  Is  celebrated.  If  valid  there, 
it  is  valid  everywhere.  It  has  a  legal  ubiq- 
uity of  obligation."  Stoiy,  Confl.  Laws,  i 
113,  ciUng  Ferg.  Mar.  &  DIv.  But  that  au- 
thor explains.  In  a  marginal  note,  that  "the 
principle  is  established  that  the  validity  of 
a  marriage— the  word  'marriage'  being  used 
in  the  sense  of  'ceremony  of  marriage'— de- 
pends upon  the  law  of  the  place  where  the 
ceremony  Is  performed.  When  ^>>»  question 
Is  whether  it  is  lawful  for  the  two  persons  to 
be  united  in  wedlock,  there  Is  a  difFerence  of 
opinion  as  to  the  law  by  which  the  validity 
of  the  marriage  (the  word  being  used  to  des- 
ignate the  union  in  wedlock  which  the  ceremony 
is  intended  to  effect)  is  to  be  determined." 
Story,  Confl.  Laws,  p.  188.  But  the  question 
immediately  under  consideration— that  Is,  the 
binding  force  of  the  contract  of  marriage  In 
Jurisdictions  different  from  the  one  In  which  it 
was  celebrated— is  distinctly  settled  conform- 
ably to  the  Jurisprudence  of  this  court,  the 
language  of  that  author  being  as  follows, 
viz.:  "It  Is  no  answer  to  this  reasoning  to 
say  that  every  nation  has  a  right,  at  Its 
pleasure,  to  impose  any  restraints  and  pro- 
hibitions upon  the  marriages  of  Its  own  sub- 
jects, whether  they  marry- within  or  without 
Its  own  territory.  Admitting  this  to  be  true 
in  the  fullest  extent  to  which  it  can  Justly 
be  claimed.  In  virtue  of  national  sover^gn- 
ty.  It  must  be  quite  as  true  and  quite  as  obvi- 
ous that  no  other  nation  Is  bound  to  recog- 
nize those  restraints  and  those  prohibitions 
as  obligatory  upon  such  subjects  whUe  they 
are  domiciled  within  its  own  territory,  or 
when  they  have  contracted  marriage  there 
according  to  the  laws  thereof."  That  author 
again  says:  "Personal  disqualifications,  not 
arising  from  the  law  of  nature,  but  from  the 
principles  of  the  customary  or  i>ositive  law 
of  a  foreign  country,  and  especially  such 
as  are  of  a  penal  nature,  are  not  generally 
regarded  In  other  countries,  where  the  like 
disqualifications  do  not  exist"  Id.  8  104. 
This  doctrine  was  announced  by  the  supreme 
court  In  The  Antelope,  10  Wheat  66,  em- 
ploying this  emphatic  declaration,  viz.:  "The 
courts  of  no  country  execute  the  penal  laws 
of  another."  And  the  New  York  court  of  ap- 
peals said  In  Scovllle  v.  Canfleld,  14  Johns. 
338,  viz.:  "The  penal  acts  of  one  state  can 
have  no  operation  in  another  state.  They 
are  strictly  local  and  affect  nothing  more 
than  they  can  reach."  Story,  Ck>nfi.  Laws,  f 
621,  p.  841.  There  can  be  no  question  of  the 
fact  that  the  Kew  York  statute  under  con- 
sideration Is  a  penal  law,  and  that  the  at- 
tempt of  the  defendants  is  to  have  It  ea- 
toreei  against  the  plaintiff  by  the  courts  of 
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tb!s  state.  Mr.  Wbarton  puts  the  proposi- 
tion tbiis:  "I  cannot  but  think  that  both  the 
history  and  policy  of  the  law  require  that  the 
rule  should  be  stated  as  foUo-wa:  •  •  •  Con- 
sensual marriages  abroad,  by  domiciled  cltl- 
z&aa  of  states  holding  such  marriages  to  be 
valid,  will  not  be  invalidated  because  the 
forms  prescribed  in  the  state  of  celebration 
were  not  adopted,"  etc.  Whart.  Confl.  Laws, 
t  170,  p.  237.  That  author  again  says:  "A 
marriage  abroad,  it  Is  alleged,  would  be  a  nul- 
lity, If  in  fraud  of  the  home  law;  but  valid. 
If  not  In  fraud  of  such  law."  Id.  {  182,  p. 
264.  That  author  quotes  approvingly  the  fol- 
lowing extract  from  Parsons  on  C!ontractB, 
vl2.:  "The  rights  of  parties,  as  springing 
from  the  relation  of  marriage,  must  be  de- 
termined by  the  place  where  they  then  sup- 
posed themselves,  and  Intended  to  be,  domi- 
ciled;" citing  Le  Breton  v.  Nouchet,  3  Mart 
(La.)  60;  Ford  v.  Ford,  ut  supra;  Allen  ▼. 
Allen,  8  Rob.  (La.)  104.  Whart  CJonfl.  Laws, 
S  190,  p.  272.  Mr.  Bishop  puts  the  proposi- 
tion quite  tersely,  thus:  "Statutes  take  ef- 
fect only  In  the  country  of  their  enactment. 
Thegr  do  not  so  much  as  bind  citizens  abroad, 
except  by  express  words.  Therefore,  a  pro- 
hibition to  the  guilty  party  In  divorce,  to  con- 
tract a  second  marriage.  Is  without  effect 
outside  of  the  territorial  limits  of  the  pro- 
hibiting state.  And  this  Is  so  even  under 
special  statutory  terms."  That  author  then 
Illustrates  by  citing  a  K'entucky  case,  as  fol- 
lows: "A  Kfflitucky  statute  declared  that 
the  divorce  for  which  It  provided  'shall  not 
operate  so  as  to  release  the  offending  party, 
who  shall  nevertheless  remain  subject  to  all 
the  pains  and  penalties  which  the  law  pre- 
scribes against  a  marriage  while  a  former 
husband  or  wife  is  living.'  Thereupon,  an 
offending  woman,  whose  husband  had  pro- 
cared  the  dissolution  decree,  removed  to 
Tennessee,  and  there  married,  and  the 
Tennessee  court  held  the  marriage  to  be 
good."  2  BIsh.  Mar.  &  DIv.  f  1618;  Oox  v. 
C!ombs,  8  B.  Mon.  231;  Roach  v.  Garvan,  1 
Ves.  Sr.  167. 

In  constming  the  statute  of  New  Tork  pro- 
hibiting second  marriages  of  persons  con- 
victed of  adultery,  the  court  of  appeals 
decided  that  the  prohibition  of  the  statute 
did  not  invalidate  a  second  marriage  entered 
Into  In  Cwmecticut,  where  It  was  valid;  the 
act  being  In  the  nature  of  a  penalty,  and  not. 
In  express  terms,  showing  the  legislative  in- 
tent to  render  such  marriage,  entered  into 
In  another  state,  void.  Van  Voorhis  v,  Brint- 
naU,  86  N.  T.  18.  In  Cropsey  v.  Ogden,  11 
N.  Y.  228,  the  court  gave  an  Interpretation 
to  the  legislative  act  as  it  existed  previous 
to  the  revision  of  the  statutes  of  the  state, 
wltb.  reference  to  the  second  marriage  that 
was  celebrated  between  citizens  of  that  state, 
and  by  an  officer  of  that  state,  and  said: 
"The  Incapacity  of  an  adulterer,  divorced  on 
that  ground  by  our  own  courts,  to  marry 
again  in  this  state  during  the  life  of  the 
injured  party,  was  grounded  upon  the  views 


entertained  by  our  legislature  In  respect  to 
the  marriage  relation."  Thorp  v.  Thorp,  90 
N.  Y.  602,  announces  the  same  principle  as 
that  announced  in  Van  Voorhis  v.  Brlntnall, 
and  afarms  that  decision.  In  Moore  v.  Hege- 
man,  92  N.  Y.  521,  a  similar  question  is 
stated  and  discussed,— the  court  stating  that 
the  main  question  which  is  presented  upon 
this  appeal  is  whether  a  marriage  in  New 
Jersey  was  legal  and  valid,  cm:  illegal,  as  in 
violation  of  the  New  York  statute;  and,  an- 
swering that  proposition,  the  court  said: 
"The  statute  and  decree  prohibiting  the  mar- 
riage of  the  guilty  party  can  have  no  effect 
b^ond  the  territorial  limits  of  this  state. 
Wh««  the  laws  of  another  state  do  not  pro- 
hibit such  a  marriage  by  a  party  divorced. 
Its  validity  cannot  be  questioned  In  this 
state."  In  oar  opinion,  those  decisions  are 
strictly  in  keeping  with  our  own  jurispru- 
dence, and  the  opinions  of  text  writers  on 
the  subject  They  distinctly  hold  that  the 
prohibition  of  the  New  York  law  has  no  ex- 
traterritorial effect,  and  that  a  citizen  of  that 
state  Is  at  liberty  to  go  Into  another  state, 
and  contract  a  new  marriage  thwe,  to  which 
legal  effect  will  be  given  by  the  courts  of 
New  Yolic  That  is  no  more  than  the  plain- 
tiff did.  Residing  in  Paris,  France,  and 
Hernandez  residing  In  the  state  of  Louisiana, 
they  availed  themselves  of  the  law  of  New 
York,  and  contracted  marriage  therein.  In- 
tending to  reside  thereafter  In  Louisiana; 
and,  actually  residing  there  subsequently.  It 
must  be  given  the  effect  of  a  contract  of  mar- 
riage in  Louisiana  eo  nomine,  and,  thus  con- 
sidered, it  comes  within  the  principle  of  the 
decisions  of  the  New  York  court  A  careful 
examination  of  authority  has  satisfied  us  that 
the  plBintlff's  contract  of  marriage,  though 
celebrated  in  the  city  and  state  of  New  York, 
was  legal  and  vaUd,  and  did  not  come  within 
the  prohlbltiMi  of  the  New  York  statute.  We 
see  no  reason  to  alter  the  decree  of  the  coart 
a  qua.     Judgment  affirmed. 

On  Application  for  Rehearing. 

(May  24. 1884.) 

We  adhere  to  the  principles  of  law  an- 
nounced In  the  opinion  herein  rendered,  sus- 
taining the  marriage  between  the  deceased, 
Joseph  Hernandez,  with  Augusta  L.  Church, 
and  recognizing  Augusta  L.  Church  to  be  the 
surviving  widow  in  community  of  said  Her- 
nandez, and  entitled  to  receive  the  legacies 
named  in  the  last  will  of  the  deceased;  but 
we  are  of  opinion  now  that  the  rights  and 
claims  of  such  widow  in  community,  as  well 
as  the  demands  of  said  Augusta  L.  Church 
for  the  payment  of  her  legacies  under  the 
wlU,  should  be  adjusted,  liquidated,  and 
finally  settled,  in  the  mortnarla  of  the  de- 
ceased, contradictorily  between  the  execntors 
and  heirs,  in  due  and  orderly  course  of  the 
administration  of  the  succession,  and  that 
such  should  have  been  the  Judgment  and 
decision  of  the  judge  a  quo.  It  la  therefore 
ordered  and  decreed  that  so  much  of   om* 
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opinion  and  decree  as  recognizes  the  legality 
of  the  marriage  between  Joseph  Hornandez, 
deceased,  and  Augusta  L.  Church,  and  as 
decrees  ber  entitled  to  receive  the  legacies 
specified  in  the  last  will  of  Joseph  Hernan- 
dez, deceased,  be,  and  the  same  are,  main- 
tained, but-  that  in  all  other  respects  our 
former  decree  is  set  aside,  and  the  cause  re- 
manded for  further  proceedings  in  the  court 
a  qua  according  to  law  and  the  views  herein 
expressed.  It  is  farther  ordered  and  decreed 
that  the  Judgment  appealed  from  l>e  so 
amended  and  corrected  as  to  conform  to  the 
Judgment  and  decree  herein  pronounced;  the 
costs  of  appeal  to  l>e  taxed  against  the  ap- 
pellee; those  of  the  lower  court  to  await 
final  Judgment  therein.     Rehearing  refused. 


(46  La.  Ann.  9»5) 

CITIZENS'     BANK     OP     LOmSIANA     t. 

JANIN  (THIKD  NAT.  BANK  OF  NEW 

YORK,  Intervener).    (No.  11,361.) 

(Supreme  Court  of  Louisiana.    March  28,  1894.) 

Cbattei,  Hortoaob  —  Pi.Euog  —  Chasob  of  Po»- 

SIS8ION— RiOHTs  or  KxECUTioK  Cbeditobs. 

1.  The  plaintiff,  a  judgment  creditor  of  the 
defendant,  nad  the  Bteamtx>at  Kinta  seized. 
The  defendant  had  pledged  it  to  the  Third  Na- 
tional Bank  of  New  York,  bnt  remained  in  pos- 
session for  his  own  account,  and  never  completed 
the  pledge  by  an  actual  delivery  to  the  pledgee. 
The  act  of  pledge  was  drawn  up  in  the  common- 
law  form,  and  was  intended  to  operate  as  a  chat- 
tel mortgage.  It  contains,  as  to  the  form  of  the 
act,  the  essentials  of  an  act  of  pledge. 

2.  The  Third  National  Bank,  as  pledgee, 
claimed  the  proceeds  of  the  sale.  The  property, 
when  it  was  seized,  was  in  the  poaaession  of  the 
subtenant.  It  is  not  proved  that  plaintiff  col- 
laded  with  the  defendant,  and  thereby  gained  an 
imi^oper  advantage.  Fledge  is  not  made  per- 
fect by  the  ccHisent  of  the  parties.  It  requires 
abs<dnte  possession.  The  alleged  pledgee  never 
was  in  possession  during  the  tenure  of  the  de- 
fendant. 

3.  It  (the  Third  National)  could  not  obtain 
possession  through  the  agency  of  the  sublessee, 
who  held  possession  for  his  lessor,  the  defendant. 

4.  A  pledge  cannot  be  made  perfect  by  the 
sublessee's  delivery  of  possession  without  the 
consent  of  his  lessor. 

5.  The  obligation  of  the  lessor  to  account  for 
the  property,  and  whatever  revenues  were  real- 
ized therefrom,  binding  between  him  and  his 
creditor,  the  Third  National  Bank,— the  prop- 
erty not  having  been  delivered, — did  not  affect 
his  other  creditors,  who  could  seize  the  prop- 
erty in  his  possession,  or  in  that  of  his  sub- 
lessee, who  held  possession  for  his  lessor. 

Nicholls,  O.  J.,  dissenting. 
(Syllabus  by  the  Court.) 

Appeal  from  district  court,  parish  of  St 
Bernard;  A.  B.  Livaudals,  Judge. 

Action  by  the  Citizens'  Bank  of  Louisiana 
against  Albert  C.  Janln.  Certain  proparty 
having  been  sold  by  said  plaintiff  under  its 
Judgment,  the  proceeds  were  claimed  by  the 
Third  National  Bank  of  New  York.  Judg- 
ment for  plaintiff,  and  Intervener  appeals. 
Affirmed. 

Farrar,  Jonas  &  Knittscbnitt,  for  appellant 
Branch  K.  MiU»,  Henry  O.  Miller,  and  Thom- 
as 3.  Semmes,  for  appeUee. 


BREAUX,  J.  The  Third  National  Bank 
of  New  York  advanced  a  large  amount  to 
the  St  Louis,  New  Orleans  &  Ocean  Cianal 
&  Transportation  Company,  the  payment  of 
which  the  defendant  undertook  to  secnre  by 
executing  a  chattel  mortgage  In  New  York  of 
property  in  Louisiana.  The  Citizens'  Bank, 
another  creditor  of  the  defendant  having 
obtained  a  Judgment  seized  the  property, 
and  had  It  sold.  The  proceeds  are  claimed 
by  the  Third  National  Bank  of  New  York. 
This  bank  alleged,  in  its  opposition  daiming 
the  proceeds,  that  the  chattel  mortgage  was 
In  effect  a  pledge,  and  that  it  was  in  pos- 
session of  the  property  as  pledgee.  At  a 
time  subsequent  to  the  date  of  the  "chattel 
mortgage"  the  defendant  executed  another 
obligation,  for  a  larger  amount  in  which 
the  property  described  in  the  deed  of  mort- 
gage is  referred  to  as  having  been  pledged 
to  the  opponent  bank  of  New  Ywk.  The 
Citizens'  Bank  denied  tliat  opponent  had 
a  pledge;  because  it  contends  the  opponent 
had  pos8es,sion  of  the  property  pledged. 
The  issue  Involves  the  possession  of  the 
pledgee  vel  non.  The  district  court  dis- 
missed the  opposition.  The  opponent  ap- 
pealed. 

The  correspondence  between  the  defendant 
and  the  opponent  discloses,  that  the  defend- 
ant acknowledged  that  he  was  the  agent  of 
the  Third  National  Bank,  and  expressed 
himself  as  quite  willing  to  hold  the  property 
as  agent  for  the  bank;  to  lease  It  and  pay 
that  bank  the  rental,  less  the  costs  and  ex- 
penses of  operation.  In  an  interview  with 
opponent's  counsel,  it  is  proved  that  counsel 
said  to  the  defendant  Janin,  that  there 
were  three  ways  of  securing  their  client: 
One  of  them  was  to  sell  the  property.  An- 
other was  to  continne  in  possession  as  the 
agent  and  attorney  of  the  bank,  their  dieit 
The  last  was  that  delivery  of  the  prop- 
erty be  made  to  them.  The  defendant  de- 
clined to  accede  to  the  first  and  last  propo- 
sitions, giving  as  reason  that  he  was  un- 
willing to  sell;  that  delivery  of  the  property 
to  others  would  occasi(»i  expenses  he  was 
anxious  to  avoid,  bat  he  consented  to  con- 
tinue in  the  possession  of  the  property  as 
agent  for  the  bank;  to  lease  it  and  account 
to  the  pledgee,  the  bank,  for  the  proceeds. 
Counsel  for  the  opponent  informed  him  that 
It  would  be  satisfactory  to  them,  and  to 
their  client  He,  at  one  time,  sought  to 
lea,se  the  property  from  the  pledgee  at  a 
rental  of  $1,600  per  year.  The  bank  was 
willing  to  accept  the  proposal,  but  required 
that  the  contract  of  lease  be  submitted  to 
their  counsel  toe  their  examination  and  ap- 
proval. The  defendant  did  not  comply  with 
exponent's  desire  in  this  re8i>ect  Shortly 
after,  he  made  a  lease  of  the  boat  for  |500 
per  month,  but  conveyed  no  knowledge  of 
this  lease  to  the  baiik,  or  its  counsel.  Two 
days  prior  to  the  expiration  of  the  second 
month  of  their  lease,  he  inclosed  a  draft  to 
bis  creditor,  the  Third  National  Bank,  for 
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$125,  and  advised  Its  president  that  it  -was 
for  one  month's  i-ent  of  tbe  dredge  boat 
The  draft  was  returned,  and  he  was  in- 
formed that  the  banli:  wonlu  not  accept  a 
lease  withont  the  approval  of  counsel.  The 
defendant  wrote  to  the  president  of  the 
bank  that  he  had  received  the  draft  on  his 
return  from  the  Interior  of  the  state,  where, 
he  stated,  the  property  was;  tliat  he  in- 
tended to  use  the  amoimt  of  the  draft  in 
paying  a  portion  of  tbe  boat's  liabilities;  that 
he  would  devote  the  most  of  hl,9  time  during 
the  next  few  months  in  efforts  to  pay  all 
claims  on  the  property,  provide  new  cranes, 
new  chains,  and  other  articles  needed,  and 
pay  the  bank  $125  per  month.  This  was 
not  accepted.  The  Joint  lease  by  defendant 
to  O.  J.  Burdette,  of  tbe  property,  was  trans- 
ferred by  the  latter  to  J.  B.  Camors,  who, 
with  defendant's  consent,  became  lessee. 
The  latter  informed  the  counsel  of  the  Third 
National  that  he  was  renting  the  property 
from  the  defendant  at  a  rental  of  $500  per 
month.  On  December  22,  1892,  L  e.  imme- 
diately after  having  received  the  informa- 
tion, counsel  notified  the  lessee,  Camors,  that 
the  property  leased  to  him  by  the  defendant, 
Janin,  belonged  to  the  Tliird  National  Bank; 
that  it  had  been  transferred  to  that  bank 
as  security  for  a  large  sum  of  money  due  by 
Janin.  They  also  informed  him  that  th«  debt- 
or, Janin,  was  left  in  possession  of  the  boat 
as  the  agent  of  the  bank,  and  that  his  pos- 
session was  precarious,  and  subject  to  be 
terminated  at  will;  that  they  had  informed 
Janin  that  his  custody  of  the  property,  as 
the  agent  of  the  bank,  was  terminated,  and 
that  the  bank  ratified,  for  its  own  account, 
the  lease  made  to  him,  and  directed  him  to 
retain  possession  under  the  lease,  as  the 
agent  of  theh-  client,  and  pay  the  rental  to 
them.  The  lessee  informed  the  defendant, 
bis  lessor,  of  the  notice  received  from  local 
counsel  He  thereafter  consented  to  hold 
for  the  Tmrd  National  Bank,  as  its  lessee. 
The  property  was  seized,  at  the  instance  of 
tbe  Citizens'  Bank,  on  tbe  6th  day  of  Jan- 
nary,  1893,  and  subsequently  sold.  Counsel 
for  Intervener  called  on  the  president  of  that 
bank,  and  complained  of  the  seizure,  and 
informed  him  that  thehr  client  was  in  pos- 
seiSBlon.  The  attorney  of  the  Citizens'  Bank 
advised  tbe  release  of  the  seizure.  The  presi- 
dent persisted  in  maintaining  it  The  attor- 
ney testifies  that  he  was  informed  by  the 
president  of  conflicting  claims  to  the  prop- 
erty, and  that,  as  he  was  adverse  to  tbe 
s^zore  of  steamboats  by  banks  when  there 
were  claims  by  third  persons,  he  stated  that 
the  bank  wonld  release  the  seizure;  that  at 
the  time  he  was  not  advised  of  the  claim  of 
the  Third  National  Bank.  He  states  it  as 
his  impression  that  the  president  of  the 
Citizens'  Bank  received  his  Information  that 
the  boat  was  snbject  to  seizure  from  the 
defendant;  that  his  communications  were 
not  very  free  in  reference  to  the  transac- 
tions between  him  and  the  defendant    It 


is  admitted  that  the  EInta,  the  property 
claimed  to  have  been  pledged,  was  a  steam 
shovel  (movable  property),  and  not  a  sea 
vessel;  that  it  was  not  registered  or  licensed 
under  any  laws  of  the  United  States  or  of 
the  state,  being  nothing  but  a  steam  spade, 
or  floating  steam  shoveL 

Common-Law  Chattel  Mortgage. 

The  argument  for  opponent,  the  New  Tork 
bank,  is  that  the  contract  was  one  of  pledge. 
Intended  to  secure  the  creditor's  claim  by 
pledging  prop^ty  in  Louisiana,  under  the 
form  of  a  common-law  chattel  mortgage;  that 
the  chattel  mortgage  did  not,  as  it  purports 
on  its  face,  divest  the  own»  of  his  property, 
bat  that,  in  so  far  as  it  related  to  power,  it 
contained  all' the  elements  of  a  pledge,  and 
as  such  was  enforceable  in  Louisiana.  This 
was  not  controverted  by  plaintiff's  counsel, 
who  contended  that  the  pledgee  never  was  In 
possession,  and  that,  therefore,  there  was  no 
pledge  which  could  be  enforced  as  such.  The 
effect  to  be  glvMi  to  acts  such  as  the  one  re- 
lied upon  in  this  case,  as  being  In  effect  a 
pledge,  has  received  this  court's  interpreta- 
tion in  several  decisions.  It  has  never  been 
held  that  they  effect  a  translation  of  the 
property;  it  not  being  the  intention  of  the 
parties  to  sell  the  prope-ty,  though  the  word 
"sell,"  or  its  equivalent,  is  used  In  the  com- 
mon-law deed  of  mortgage.  The  act  is  given 
effect  as  a  mortgage  if  it  contains  the  essen- 
tials of  a  mortgage  or  of  a  pledge,— If  It  con- 
tains, as  to  form,  the  requirements  of  an  act 
of  pledge.  This  view  has  received  the  sanc- 
tion of  this  court  in  several  decisions.  MIQ^ 
V.  Shotwell,  38  La.  Ann.  891. 

Possession. 

The  privilege  of  pledge  is  subject  to  tm- 
bendlng  conditions.  There  must  be  an  actu- 
al delivery,  in  order  that  those  who  transact 
with  the  pledgor  may  know  that  the  property 
Is  held  in  pledge.  There  should  not  be  any 
good  reason  to  consider  the  thing  pledged  in 
the  possession  of  the  pledg<^,  for  his  account 
and  benefit  The  possession  of  the  pledgee 
should  be  real  and  effective  at  all  times.  It 
must  be  apparent  and  well  known.  As  be- 
tween the  parties,  consent  is  sufficient  to 
transfw  petyp&ety.  As  to  third  persons,  there 
must  be  deVLvetj.  If  there  has  been  no  de- 
livery, the  Innocent  buyer  from  the  pledgor 
of  the  thing  cannot  be  evicted.  He  could  not 
be  aware  of  the  adverse  right  on  the  proper- 
ty not  deliv^ed,  and  in  regard  to  which 
there  is  no  contract,  save  that  known  only  to 
the  pledgor  and  the  pledgee.  Were  it  other- 
wise it  would  frequentiy  be  Impossible  to  buy 
with  any  safety  that  the  tiUe  to  tbe  movable 
Is  complete  and  legal.  "It  is  evident  that  if 
the  pledge  of  movables  could,  without  deliv- 
ery, have  effect  in  regard  to  third  persons.  It 
would  be  the  source  of  great  fraud  and  de- 
ceptions. When  the  debtor  Is  obliged  to  sur- 
render possession,  he  cannot  deceive  third 
parties  dealing  with  him,  by  keying  jmsses- 
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slon  of  tbe  pledged  articles,  as  part  of  his  es- 
tate, and  getting  credit  thereby."  Dalloz 
Nant  313.  Possession  is  essential  to  com- 
plete a  real  right  to  movables.  The  pledge 
withdraws  tbe  thing  from  the  hands  of  the 
debtor,  and  sets  It  aside  as  property  subject 
to  a  pledgee's  privilege.  Possession  is  the 
most  sure  foundation,  and  the  most  striking 
index,  of  the  privilege.  Casaregis  says  pref- 
erence is  accorded  to  a  pledgee,  on  the  thing 
pledged,  because  he  has  It  In  his  hands. 
This  possession  should  not  be  equivocal,  and 
80  placed  as  to  deceive  other  creditors,  and 
lead  them  to  believe  that  the  debtor  al- 
ways continued  the  possessor.  With  refer- 
ence to  the  pledgor's  act,  possible  without  af- 
fecting the  possession  and  the  pledgee's  right, 
Tropl»ng  illustrates  by  saying  that  merchan- 
dise In  the  oredltor's  warehouse  may  need  the 
care  of  tbe  debtor,  and  that  he  may  give  his 
attention  to  It  without  destroying  the  right  of 
pledge.  Third  persons  cannot  be  deceived  by 
this  care,  for  tbe  creditor  remains  in  posses- 
sion of  the  property,  in  his  own  storehouse. 
The  iH'inciple  is  laid  down  by  the  French  au- 
thwities  that,  "whenever  the  assistance  of 
tbe  debtor  is  necessary  to  the  accomplish- 
ment of  the  object  of  the  pledge,  It  ought  to 
be  po-mitted,  provided,  always,  that  it  does 
not  disturb  tbe  possession  of  the  creditor  in 
any  respect"  Casey  v.  Cavaroc,  96  U.  S. 
484.  The  learned  Judge,  in  the  case  Just  cit- 
ed, says  "that  It  seems  to  be  evident  that  in 
the  French  law,  at  least,  the  text  of  which, 
in  this  regard,  is  the  same  as  that  of  Louisi- 
ana, a  delivery  by  the  owner  of  securities  by 
way  of  pledge,  followed  by  a  return  thereof 
to  him  for  the  purpose  of  enabling  him  to  col- 
lect them,  and  apply  the  money  to  his  own 
r.se,  on  substituting  others  In  their  stead,  and 
with  general  liberty  of  substitution,  and  to 
appear  as  the  owner  and  possessor  thereof  In 
his  dealing  with  others  (the  title  of  the  se- 
curities not  bdng  transferred  to  the  credit- 
ors), is  not  such  a  delivery  of  possession  as  Is 
necessary  to  establish  the  privilege  due  to  a 
pledge,  as  to  third  persons.  It  would  be  con- 
trary to  the  very  letter  of  the  law  to  allow 
sncb  a  transaction  to  have  that  effect  It 
would  not  be  mere  evidence  of  fraud,  which 
might  be  rebutted  by  counter  evidence,  but 
it  would  be  contrary  to  the  rule  of  law 
adopted  to  prevent  fraud.  In  other  words, 
as  to  third  persons,  it  would  not  be  a 
pledge  at  all,  within  the  meaning  and  re- 
quirements of  the  law.  We  think  that  the 
decisions  In  Louisiana  lead  to  the  same  c<»i- 
clusion."  In  support  of  the  proposition  of  op- 
ponent that  the  right  of  pledge  Is  complete 
where  the  debtor  himself  is  in  the  precarious 
possession  of  the  thing  pledged,  as  trustee  ad 
hoc,  we  are  referred  by  opponent's  counsel  to 
the  cases  of  Conger  v.  City  of  New  Orleans, 
32  La.  Ann.  1252;  Weems  v.  Moss  Co.,  33 
La.  Ann.  973;  Jacquet  v.  His  Creditors,  38 
La.  Ann  863.  In  the  first  case  the  pledge 
was  statutory.  Moreover,  the  dictum  bad  no 
reference  to  the  coBcluaion  reached,  for  It 


was  decided  that  the  pledge  had  been  de- 
stroyed by  a  sale  of  the  property.  In  the  sec- 
ond case  cited  the  prop^ty  bad  heea.  placed 
in  the  possession  of  an  agent  Tbe  court  said 
in  that  case:  "Under  the  provisions  of  article 
3162,  which  allows  the  possession  of  the  pled- 
gee to  be  vested  in  a  third  person,  agreed 
upon  by  the  parties,  we  find  that  these  trans- 
actions show  such  a  possession  in  the  pledgee 
as  the  law  requires,  even  under  a  rigcarous 
construction  of  its  provisions."  In  the  last 
case  cited  the  property  was  placed  In  the 
hands  of  an  agent,  who  held  tbe  key  of  the 
building  in  which  It  was.  This, agent  testi- 
fied that  he  exercised  control  over  the  prop- 
erty for  about  10  months,  and  took  care  of  it, 
and  cleaned  the  machinery.  He  was  paid 
for  his  services  as  keeper.  With  his  permis- 
sion, and  that  of  the  pledgee,  the  pledgors 
used  the  machinery  at  times.  The  keeper  at 
all  times,  however,  retained  possession.  On- 
ly In  the  last  case  cited  was  there  any  refer- 
ence made  to  the  use  of  the  property  by  the 
pledgor.  The  occasional  use  of  the  iH-operty 
pledged,  with  the  consent  of  the  pledgee,  did 
not  dispossess  the  keeper,  who  remained  in 
charge  as  required  (said  the  court)  by  article 
3162  of  the  Revised  Civil  Code.  The  posses- 
sion of  a  creditor  is  not  Inconsistent  with  the 
open,  well-known  co-operation  of  the  pledgor, 
when  the  latter's  co-operation  is  not  incom- 
patible with  the  idea  of  the  possession  of  the 
creditor.  In  the  case  at  bar,  while  tbe  de- 
fendant, Janin,  was  in  possession,  no  third 
person  suspected  that  he  was  operating  tbe 
boat  for  any  (me's  account  save  bis  owil 
Whoi  it  is  considered  that  the  boat  was  at 
some  distance,  in  charge  of  the  owner  and 
pledgor,  who  informed  no  one  of  bis  agency; 
that  it  had  been  leased  by  Iiim,  and  the  rents 
collected  for  his  account— it  becomes  mani- 
fest that  tbe  pledgee,  during  the  pledgor's 
active  operations,  was  not  in  possession. 

The   Illegal   and   Improper    Understanding 
Charged. 

An  understanding  between  the  plaintiff  and 
the  defendant,  such  as  charged  by  the  op- 
ponent, would  operate  as  a  bar  to  consider- 
ing tbe  plainttS  as  a  third  person.  If  the 
third  person  conspired  with  a  pledgor  to 
obtain  an  advantage,  he  would  not  be  In 
the  attitude  of  a  person  not  Interested,  and 
without  notice.  The  only  testimony  intro- 
duced was  that  of  plaintlfCs  attorney,  who 
gave  It  as  a  mere  Impression  that  the  presi- 
dent of  the  Citizens'  Bank  obtained  his  in- 
formation from  the  defendant  A  similar 
question  to  that  presented  in  the  case  at  uar, 
at  this  point,  received  consideration  in  tbe 
case  of  BawUns  v.  Pratt,  45  La.  Ann.  67, 
12  South.  197.  This  court  said  in  that  case: 
"If  they  had  I^;al  claims,  they  [the  creditors] 
were  entitled  to  proceed,  and  were  not  pr^a- 
dlced  by  the  mere  drcumstance  that  their 
Information  came  from  the  debtor."  In  the 
case  at  bar  it  is  not  positively  shown  by 
whom,  tbe  creditor  was  notifled  of  tbe  possl- 
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bUlty  of  making  a  Talld  seizure  of  the  prop- 
erty of  the  pledgor.  The  burden  of  proof 
to  establish  collusion  between  the  common 
debtor  and  the  president  of  the  plaintiff 
bank  rested  with  the  opponent  "The  party 
having  the  burden  is  the  party  who,  if  no 
proof  is  offered,  will  be  defeated  In  the  suit" 
The  fact  that  the  plaintiff's  president  did 
not  testify  did  not  have  the  effect  of  shifting 
the  burden  of  proof,  and  give  rise  to  a  pre- 
sumption of  knowledge  on  his  part  of  the 
obligation  of  the  defendant  to  the  opponent 
The  plaintiff  was  a  third  person,  against 
whom  it  1b.  not  shown  that  it  had  knowledge 
of  any  pledge  on  the  part  of  the  defendant 
to  the  opponent  prior  to  the  last  lessee's 
possession,— Camors.  As  against  Janin,  the 
bank  had  an  absolute  right  to  seize  the  prop- 
erty in  his  possession,  or  In  the  possession  of 
his  lessee. 

As  Subrogee  of  Last  Lessee,  is  the  Third 
National  Bank  a  Pledgee? 

This  brings  ns  to  the  consideration  of  the 
last  point  inrolved  in  the  case.  The  oppo- 
nent the  New  York  bank,  having  recognized 
the  lease  to  Gamors,  and  having,  through 
him,  obtained  the  possession  of  the  boat  it 
held  when  the  seizure  was  levied,  the  Im- 
portant  question  is  presented  as  to  whether 
It  was  legally  possible  for  this  creditor  to 
obtain  possession  and  control  through  Ga- 
mors, the  lessee  of  Janin,  of  property  that 
had  been  pledged  to  It  The  principle  is  well 
settled  that  the  title  of  the  lessee  is  in  fact 
the  title  of  the  lessor.  He  comes  in  by 
virtue  of  the  lease,  he  holds  by  virtue  of 
the  lease,  and  upon  it  he  relies  to  maintain 
and  Justify  his  possession.  He  acknowledges 
thereby  the  title  of  the  lessor,  and  he  can- 
not invoke  the  title  of  another,  and  change 
the  natare  of  his  possession.  He  is  not  per- 
mitted to  deny  that  the  lessor  had  a  title  to 
possession  at  the  time  that  he,  the  lessee, 
came  into  possession.  3  Am.  &  Eng.  Enc 
Law,  188.  The  law  regarding  pledge  is 
plain:  "It  is  essential  to  the  contract  of 
pledge  that  the  ct'editor  be  put  in  possession 
of  the  thing  given  to  him  in  pledge,  and 
consequently  that  actual  delivery  of  it  be 
made  to  him,  unless  he  has  possession  of 
it  already  by  some  other  right"  Pledge  Is 
not  made  perfect  by  the  consent  of  the  par- 
ties. It  requires  absolute  possession.  As  to 
creditors,  the  pledge  was  not  complete  when 
Janin  was  In  possession.  The  property  was 
subject  to  seizure.  The  lessee,  at  the  end  of 
the  lease,  owed  possession  to  the  lessor,  and 
not  to  his  creditors.  They  had  no  claims 
upon  him.  Let  ns  assume  that  the  Third 
National  Bank  called  on  Camors  to  deliver 
the  property,  and  that  he  refused  to  surren- 
der possession.  The  Third  National  never 
having  been  In  possession,  Camors  had  the  ab- 
solute right  to  decline  to  surrender  his  posses- 
sion. Not  having  the  anthorlty  to  compel  de- 
livery, they  were  equally  without  authority  to 
obtain  possession  by  virtue  of  a  contract  with 


the  lessee.  Delivery'  of  possession  to  the 
pledgee  must  be  given  by  the  pledgor,  and 
not  by  his  lessee.  The  obligation  to  deliver 
devolved  upon  the  debtor,  and  not  upon  the 
one  who  held  under  a  lease.  As  between 
Janin  and  the  national  bank,  the  pledge  and 
Its  fruits  were  due  by  the  former  u>  the 
latter.  This  indebtedness  could  become  se- 
cured, as  intended  by  the  creditor,  only 
after  asserting  the  right  contradictorily  with 
the  debtor.  Third  persons  have  rights  dis- 
tinct from  those  of  the  pledgor.  As  to  them, 
there  must  be  actual  delivery,  and  no  control 
retained  of  the  property  by  the  owner  for 
his  personal  account  In  order  that  there 
may  be  no  question  about  this  pledge,  there 
must  be  absolute  compliance  In  this  respect 
"La  lol,"  says  Baudrle  Lacantineree,  "se 
montre  plelne  de  solidtade  pour  les  interets 
des  tiers  auxquels  ce  privilege  pourra  pre- 
judlcler."  8  La  Lol,  p.  599.  The  property 
must  be  placed  and  remain  In  the  possession 
of  the  creditor,  or  of  a  third  person  agreed 
upon  by  the  parties.  It  was  not  in  posses- 
sion of  the  creditor,  nor  In  possession  of  a 
third  person  agreed  npon  by  the  parties. 
It  was  therefore  subject  to  seizure  and  sale 
to  pay  and  satisfy  other  indebtedness  of  the 
debtor.  Judgment  affirmed,  at  appellant's 
costs. 

NIOHOLLS,  0.  J.  (dissenting).  Janin,  be- 
ing indebted  to  the  New  York  bank,  in  ordtx- 
to  secure  the  debt  entered  into  a  contract 
with  it  which,  all  parties  concede,  is  to  be 
regulated  by  the  rules  governing  pledges. 
By  this  contract  he  pledged  to  the  bank  a 
dredge  boat  belonging  to  him,  and  consented 
to  hold  poBsesaion  of  the  boat  for  the  bank, 
and,  in  repeated  letters  to  it  recognized  and 
acknowledged  that  fact  Had  any  Judg- 
ment creditor  of  Janin  seized  the  boat  at 
that  time,  and  nnder  those  conditions,  the 
ri^ts  of  the  creditor  seizing  would  have 
primed  those  of  the  bank.  I  agree  with  the 
majority  of  the  court  that  such  a  oonstmc- 
tlve,  fictitious  possession  by  Janin  for  the 
bank  would  have  been  unavailing,  as  against 
Janln's  seizing  creditor,  and  that  the  deci- 
sions of  this  court'  upon  which  a  contrary 
doctrine  Is  attempted  to  be  grounded,  do  not, 
when  analyzed,  bear  It  out  But  no  seizure 
was  made  when  matters  stood  in  that  iwai- 
tlon.  Matters  had  advanced  far  beyond  that 
point  when  the  seizure,  as  made,  was  made; 
for  Janin,  holding  constructive  possession 
of  the  boat  for  the  New  York  creditor,  lea»- 
ed  the  boat,  which  went,  visibly  and  cmrpo- 
really,  into  the  hands  of  the  lessee.  In 
making  the  lease,  Janin  did  not  explain  to 
the  lessee  the  character  in  which  he  made 
the  lease,  or  the  chrcumstances  under  which 
he  held  the  boat;  but  after  the  lease  had 
been  made  he  wrote  to  the  New  York  bank, 
informing  it  that  he  had  leased  It  for  ita 
account  and  transmitted  to  it  a-  chec^ 
or  draft  as  representing  rent  The  New 
York  bank,  uncertain  what  effect  this  lease 
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might  haTe  upon  Its  rights,  returned  the 
<:beck,  saying  it  could  not  recognize  the 
lease,  unleas  with  advice  of  its  fittomey. 
The  attorney  subsequently  called  upon  Ga- 
mors,  to  whom,  in  the  meantime,  the  lease 
had  been  assigned  by  the  original  lessee, 
and  explained  to  him  the  bank's  rights, 
whereupon  Gamors  consented  to  hold  pos- 
session of  the  boat  for  the  bank,  and  to 
recognize  it  as  his  lessor.  Now,  from  that 
moment,  if  not  before,  the  rights  of  these 
three  parties  became  fixed  beyond  question. 
Camors  consented  to  look  to  the  bank  as 
lessor,  the  bank  consented  to  consider  him 
the  lessee,  and  Janin's  consent  to  Ca- 
mors being  the  bank's  lessee  resulted,  not 
only  from  the  fact  that,  from  the  commence- 
ment of  the  lease,  he  had  made  the  lease 
<as  he  wrote  the  bank)  for  and  on  its  ac- 
oount,  but  the  necessity  of  the  sitaation  for- 
ced him  to  have  so  made  it  He  could  not, 
by  his  own  act,  as  between  himself  and  the 
bank,  change  the  character  of  his  possession; 
and  he  could  not  lease  the  boat  for  his  own 
account  without  a  violation  of  his  trust  and 
his  good  faith.  He  was  estopped,  as  be- 
tween himself  and  his  pledgee,  from  doing 
so.  When  Camors  consented  to  hold  pos- 
session as  lessee  for  the  New  Tork  bank  the 
prior  Intermediate  constructive  possession  of 
Janin  ceased  to  play  any  part  in  asco^in- 
ing  the  lights  of  parties.  Things  assumed 
the  shape  they  would  have  taken  had  the 
bank  originally  taken  corporeal  possession 
of  the  boat,  and  had,  with  Janin's  consent, 
leased  It  to  Camors.  Article  3145,  Rev.  Civ. 
Code,  declares  that  one  i>erson  may  pledge 
the  property  of  another,  provided  it  be  with 
the  express  or  tacit  consent  of  the  owner. 
In  the  case  at  bar  there  was  not  a  contract 
of  pledge  between  the  pledgee  and  one  of 
his  creditors,  but  a  contract  of  lease  of  the 
thing  pledged,  made  directly  by  the  pledgor 
himself,  holding  possession  for  the  pledgee, 
for  the  benefit  of  the  pledgee.  The  pledgee 
was  the  undisclosed  principal  of  Janln  when 
Janin  made  the  lease.  Janin's  letters  and 
legal  position  estop  him  from  denying  that 
such  was  the  fact. 

It  has  been  said  that  Camera,  having  re- 
ceived possession  of  the  t)oait  from  Janin, 
and  being  his  lessee,  was  estopped  from  con- 
testing his  title,  and  had  no  right  or  power 
to  consent  to  hold  possession  for  the  bank. 
That  doctrine  Is  correct,  under  a  proper  con- 
dition of  facts,  but  It  has  no  applicability 
bem.  It  was  Camors'  right  and  his  duty, 
when  informed  of  the  facts,  to  recognize  the 
bank  as  his  lessor,  and  to  consent  to  hold 
possession  for  it  Let  us  eliminate  for  the 
moment  any  Idea  of  a  seizure  having  been 
made,  and  test  matters  as  between  Cameo's, 
the  New  Tork  bank,  and  Janin  (matters  be- 
ing in  the  exact  situation  we  have  described), 
and  Imagine  a  salt  between  those  tliree  par- 
ties to  ascortaiu  for  whom  Camors  should 
be  holding  possession.  Of  what  avail  woidd 
St  be  to  Janln  to  claim  that,  as  between  him- 


self and  Camors,  Camors  was  estopped  from 
contesting  his  title?  Would  not  the  bank 
successfully  contend  that  no  matter  how 
matters  might  be,  on  general  principles,  be- 
tween Camors  and  him,  in  the  particular 
case  the  estoppel  between  them  could  not 
be  urged,  for  the  reason  that  the  relations 
between  the  bank  and  Janln  were  such  as 
to  estop  Janln  himself  from  setting  up  the 
estoppel?  There  would  be  estoppel  against 
estoppel,  and  there  can  be  no  question  as  to 
which  would  be  the  superior  and  controlling 
estoppel.  Janln  could  not  reach  the  position 
of  being  the  lessor  of  the  boat  for  himself, 
as  a  principal,  wltboat  being  guilty  of  a 
fraud  upon  his  creditor  and  pledgee^  who 
was  really  (as  his  lett^s  show)  the  prin» 
dpal  (though  the  undisclosed  principal)  origi- 
nally in  the  lease  to  Camors.  Suppose,  en 
a  trial  of  a  case  between  Camors,  the  New 
York  bank,  and  Janln,  on  the  Issue  we  have 
supposed,  Janin's  letters  to  the  bank  would 
have  been  produced,  showing  that  he  re- 
peatedly acknowledged  holding  possession  of 
the  boat  for  his  pledgor  imder  the  contract  of 
pledge,  and  showing  that  in  making  the 
lease  he  acted  as  an  agent  for  the  bank. 
What  sort  of  a  pretense  would  Janin  have 
to  ask  a  court  to  ttirow  off  these  obligations 
for  his  benefit?  Now  it  was  when  the  cor- 
poreal, visible  possession  of  the  boat  was 
not  in  Janln,  but  in  Camors,  and  after  Cam- 
ors had  consented  to  hold  possession  for  the 
New  York  bank,  that  the  Citizens'  Bank, 
which  had  no  fixed,  real  right  in  or  upon 
the  boat,  but  was  a  mere  ordinary  judgment 
creditor,  seized  the  boat  At  that  time, 
Camors  was  in  possession,  and  holding  pos- 
session for  the  bank,  under  ch'cnmstances 
which  would  estop  Janln  himself  from  deny- 
ing that  fact  This  estoppel,  which  would 
bind  and  control  Janln,  in  my  opinion,  binds 
and  controls  the  Citizens'  Bank,— a  mere 
sizing  creditor.  He  has  no  greater  right 
than  Janm,  under  the  circumstances. 

MILLBR,  J.,  recused. 

Application  for  Rehearing; 
(May  31,  1894.) 
WATKINS,  J.  Third  opponent  resists  a 
levy  of  a  dredge  boat  by  the  Citizens'  Bank, 
under  fl.  fa.  against  the  defendant,  on  the 
following  grounds,  viz.  that  at  the  time  of 
the  seizure  the  dredge  boat  was  in  its  posses- 
sion, through  its  tenant,  J.  B.  Camors,  who 
was  using  and  operating  the  same,  for  ac- 
count and  benefit  of  the  opponent,  under  a 
lease;  that  at  the  time  of  said  levy  under  fi. 
fa.  the  dredge  boat  was  In  the  opponent's 
possession,  and  that  he  held  said  property 
as  a  pledge  to  secure  a  debt  of  f8,407.73,  by 
virtue  of  a  written  act  of  pledge  signed  by 
the  defendant  In  execution,  of  date  February 
24,  1800,  under  which  the  property  was  de- 
livered, and  that  opponent  has  held  it  in  ac- 
tual possession  since  that  date;  that,  at  va- 
rious times  slnce^  defendant  has  recognized 
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bto  rigbta  therennder.  The  answer  of  the 
defendant  is  a  denial  that  the  property 
seized  was  at  date  of  seizure,  or  at  any  otli^ 
time.  In  third  opponent's  ijossession,  through 
Oamors,  ot  any  one  else;  the  fact  being  that 
the  boat  was,  at  the  time  of  seizure,  in  the 
possession  of  the  defendant,  Janln,  through 
Camors, under  contract  of  lease  signed  by  the 
defendant,  as  owner,  and  said  boat  had  been 
continuously  and  uninterruptedly  in  defend- 
ant's possession,  as  owner,  slace  it  was  built. 
In  1889.  The  answer  of  the  Citizens'  Bank 
was  that  the  opponent  had  no  pledge  or 
possession  of  the  property  selz^  etc.  On 
the  trial  there  was  judgment  dismissing  the 
third  opposition,  and  sustaining  the  seizure 
of  the  Oitlzens'  Bank,  and  third  opponent 
has  appealed.  Our  opinion  and  decree  af- 
firmed the  Judgment 

The  application  for  rehearing  goes  upon 
the  following  grounds,  to  wit:  "(1)  That  the 
court  erred  In  holding  that  the  possession  of 
Oamors,  at  the  time  of  the  seizure,  was  not 
the  possession  of  the  Third  National  Bank  of 
New  York;  (2)  that  the  court  erred  in  hold- 
ing that  the  possession  of  Camors  could  not 
be  made  the  possession  of  the  bank;  (3)  that 
the  court  erred  In  holding  that  Camors  had 
the  absolute  right  to  decline  to  surrender  his 
possession;  (4)  that  the  court  <erred  In  hold- 
ing that  the  intervener  had  no  authority  to 
compel  delivery  of  the  boat  to  Camors;  (5) 
that  the  court  erred  in  holding  that  the  ob- 
ligation to  deliver  devolved  on  the  debtor, 
and  not  on  Camors,  holding  thd  lease;  (6) 
that  the  court  erred  in  refusing  to  hold  that 
the  Citizens'  Bank  was  bound  by  the  same 
estoppels  Janin  was  bound  by."  On  this 
application  the  argument  of  third  opponent 
is  that  (1)  as  the  court  found  as  a  fact  that 
Janin  Iiad  possession  of  the  boat  as  the 
agent  and  reprei».>i<tative  of  the  bank,  under 
his  promise  to  rent  the  boat,  and  account 
for  the  proceeds  to  the  bank,  any  lease  he 
made  must  have  been,  in  law,  tar  the  ae> 
count  of  the  bank;  (2)  that  as  the  court  did 
find  that  Janln  did  tease  the  boat,  and  so 
Informed  the  bank,  this  finding  shows  that 
Janln  acknowledged  the  legal  duty  which 
was  upon  him,  and  that  the  lease  was  for 
the  account  of  the  bank.  Or,  in  other  words, 
that  while,  in  point  of  fact,  the  lease  was 
from  Janin  to  Camors,  Janin  was  the  ag^it 
of  the  bank,  aa  an  undisclosed  principal,  and 
all  that  was  n3cessary  to  put  the  contest  in 
shape  was  that  the  bank  should  disclose  to 
Camors,  the  lessee,  that  It  was  principal, 
Instead  of  Janln,  and  have  Camors  recognize 
it  (the  bank)  to  put  Camors  In  possession  for 
the  bank,  and  in  this  manner  continue  in 
force  and  efllcacy  the  act  of  pledgie  from  Ja- 
nln to  the  banlc,  and  defeat  a  seizure  of  the 
boat  by  one  of  Janin's  creditors.  It  is  fur- 
ther claimed  that  tliis  course  was  pursued 
by  the  bank,  and  due  notice  was  given  to 
Oamors,  and  sams  was  accepted  by  him,  and 
aojuiesced  in  by  Janin;  and  counsel's  argu- 
moit  ia,  further,  that  the  seizing  creditor  of 


Janln  ia  bound  by  the  same  estoppels  that 
Janln  ia,  and  concluded  thereby.  The  the- 
ory of  our  opinion  U  that  while  it  Is  true 
that  Janln  acknowtedged  himself  willing  to 
hold  the  boat  aa  the  agent  of  the  bank, 
and  account  to  the  bank  tor  the  rentals,  and 
shortly  afterwards  made  a  lease  to  Burdette, 
and  he  transferred  It  to  Camors,  for  $800 
per  month,  yet  did  not  report  that  fact  to 
tha  bank;  that  the  latter  Informed  couns^ 
toe  the  bank  tliat  he  had  leased  from  the  de- 
fendant at  $600  per  month,  and  counsel  In- 
formed bim  that  the  boat  belonged  to  the 
third  opponent,  as  security  for  a  debt,  and 
that  the  boat  had  bees  left  In  Janin's  hands, 
as  agent  of  the  bank,  and  that  his  possession 
was  precarious,  subject  to  termination  at 
wllL  He  further  stated  to  him  that  he  had 
informed  Janin  that  his  custody  was  termi- 
nated, and  that  the  bank  ratified  the  leasa 
for  its  own  account,  and  directed  him  to  re- 
tain possession  tar  the  bank.  The  leasee 
gave  the  defendant  notice  of  tta^  InformatlOD 
he  had  received,  and  he  thereupon  consented 
to  hold  for  the  bank.  It  Is  conceded  that  the 
defendant  primarily  gave  third  opponents  a 
chattel  mortgage  on  the  property,  having  the 
effect  of  a  pledge  of  the  property.  On  this 
state  of  facts  the  opinion  holds  that  oppo- 
nent's possession  of  the  thing  pledged  was 
not  Kal,  actual,  and  effectual  at  all  times, 
or,  in  other  words,  there  was  nothing  to  ad- 
vise the  Citizens'  Bank  of  Camors  holding 
as  pledgee  of  the  bank,  because  his  contract 
of  lease  from  Janin  showed  that  the  latter 
was  the  owner,  entitling  tbem  to  seize;  that 
there  was  nothing  in  the  transaction  be- 
tween Janin  and  Burdette,  nor  in  that  be- 
tween Burdette  and  Camors,  to  put  the  Citi- 
zens' Bank  on  notice  of  the  ptedge  of  Janln 
to  third  opponent,  nor  that  the  Imnk  was  an 
undisclosed  principal  in  the  contract  of  lease. 
Claim  is  not  made  In  this  case  that  the  bank 
and  Janin  liad  agreed  upon  a  thhrd  penoo 
to  hold  the  property.  In  that  view  the  opin- 
ion concurs.  And  our  opinion  still  ia  that 
third  opponent  never  had  physical,  actual 
possession  of  the  thing  pledged,  but  it  was 
always  In  the  actual  possession  of  Janln  and 
his  lessee,  and,  while  perfectly  good  as  b». 
tween  the  parties.  It  had  no  effect  as  to  third 
persons,  and  seizing  credltora  <tf  Jaaln.  B*- 
hearing  refused. 


(«  r*.  Ana.  SM) 

ZEREOA  et  al.  v.  PERCIVAIi.    (No.  11.280.)l> 

(Supreme  Court  of  Louisiana.   April  23,  1894.) 

OuMRifHia  Will— Dati— CAPTATioir  ass  Bd«- 
eavrtoN— HusBAKD  as  Lboatbb, 

1.  The  law  not  liavlng  designated  the  p*i>- 
tlcular  place  In  which  the  date  mnat  l>e  pnt  Im 
an  olographio  will.  It  may  be  placed  at  the 
head,  at  Uie  foot,  or  in  the  body  of  the  instm- 
meat 

2.  A  demand  in  nnllit^  of  a  testammt  on 
the  ground  of  captation  and  suggestion  is  barr«d 


'Bebeaiing  denied  Hay  22,  18M. 
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•T  the  proTMoiM  ol  artide  1492  of  the  RerlMd 
OtU  Code. 

8.  An  action  in  nullity  of  a  testament  on  the 
(Tonnd  that  it  was  obtained  by  means  of  the 
ascendency  acquired  by  the  legatee  over  the 
testatrix,  in  his  character  as  a  minister  of  re- 
ligions worship,  while  in  attendance  upon  Iierdnr- 
ing  the  Qlneas  of  which  she  died,  is  barred  by 
the  proTisions  of  articles  14S9  and  1492  of  the 
Reyised  Orril  Oode;  the  further  averment  being 
necessary.  If  the  legatee  is  the  husband  of  the 
testatrix,  that  he  married  her  in  fraud  of  the 
law,  or  with  fraudulent  design  of  defeating  the 
incapacity  established  by  law. 

(SyUabus  by  the  Court.) 

Appeal  from  cItII  district  cotirt,  parish  of 
Orleans;  George  H.  Tbeard,  Judge. 

Action  by  Alice  A.  Zerega  and  others 
against  John  PerclTaL  Judgment  for  de- 
fendant,  and  plaintlfFs  appeaL     Affirmed. 

Joseph  0.  Oilmore,  Marshall  Gasquet,  and 
Farrar,  Jonas  &  Kruttschnitt,  for  appellants. 
Oarletcn  Hunt,  for  appellee. 

WATKINS,  J.    This  i»  an  action  tor  the 
tevocatlon  and  annulment  of  the  will  of 
Martha  Vaughan  Gasquet,  deceased  wife  of 
the  defendant,  instituted  by  her  two  suttIt- 
Ing  sisters  and  one  niece,  as  heirs  at  law; 
tt  being  alleged  that  the  deceased  was  mar- 
ried to  the  defendant  on  the  16th  of  Decem- 
ber, 1886,  and  departed  this  life  on  the  11th 
of  October,  1881,  leaving  neither  ascendants 
nor  descendants.     The  will  is  olographic  In 
form,  and  wa3  admitted  to  probate  on  the 
14tb  of  October,  1S91.    It  is  couched  in  the 
following  terms,  to  wit:  "In  the  name  of 
God,  the  Holy  Ttinlty,  Amen.    I,   Martha 
Vaughn  Gasquet  Perciral,  in  view  of  the 
uncertainty  of  human  life,  do  make  this,  my 
last  will  and  testament.  In  (dographlc  form. 
I  give^  will,  and  bequeath  all  the  property 
of  whatever  kind,  real  and  personal,  movable 
and    Immovable;    all   moneys,   assets,    and 
effeciH  which  I  may  possess  or  own  or  hare 
any  claim  or  Interest  in  at  the  time  of  my 
dieath,— to  the  Rev.  John  Percival,  my  hus- 
band.   I  make  him  my  sole  heir,  and  give 
te  blm,  my  said  husband.  Immediate  and  un- 
conditional seisin  of  my  whole  estate  at  my 
decease.    This  is  my  good  and  valid  will 
and  testament,  and  I  now  revoke  and  de- 
clare to  be  null  and  void  any  and  every  other 
will  and  testament  heretofore  made  by  me. 
Tbls  done  In  the  dty  of  New  Orleans,  state 
of  Itonlslana,  this  Tuesday,  the  ninth  day  of 
July,  In  the  year  of  our  Lord  1888.    The  whole 
written,   dated,    and   signed    by   me    penon- 
alig.      Martha    Vaughn     Gasquet    PercivaL" 
Under   the  decree  of   the  presiding  Judge 
the  defendant  was  recognized  as  universal 
legatee  nndw  the  terms  of  the  testament, 
and  Invested  with  possession  of  the  deced- 
ent's succession.    The  grounds  of  attack  set 
oat  in  tlie  plaintiffs'  petition  are  substan- 
tially ot  the  following  purport,  to  wit:   First, 
Tliat  the  testament  is  not  clothed  with  tbs 
formalities  reqnired  by  law  for  such  an  in- 
stnunent,  in  that  it  is  not  properly  dated; 
■ccond.  tbat  it  is  not  the  volnntary  act  of 


the  deceased,  and  was  not  made  tbe  reposi- 
tory of  her  intentions,  because  same  was 
procured  by  means  of  tmdue  influence  exer- 
cised by  the  defendant  In  his  own  fftvor, 
and  with  the  view  of  supplanting  her  legal 
heirs.  To  this  petition  the  defendant,  for 
answer,  pleads  a  general  denial,  accompanied 
with  the  special  defense  that  the  charge  of 
undue  Influence  made  against  him  is  an  un- 
just and  slanderous  charge;  and  the  aver- 
ment is  made  that  the  will  Is  complete  and 
perfect  In  every  esisentlal  particular,  and 
valid  in  form.  Upon  these  Issues  a  trial  of 
the  cause  was  begun,  and  testimony  was 
being  Introduced  on  behalf  of  the  plain- 
tiffs, when  the  defendant's  counsel  objected 
thereto,  on  the  ground  that  the  charge  ot 
undue  influence  was  tantamount  to  that  of 
captation  and  suggestion,  proof  of  which  is 
Inadmissible  tmder  article  1482  of  the  Revised 
Civil  Code.  This  objection  was  sustained 
on  the  ground  that  such  allegations  were  In- 
sufficient to  authorize  the  introduction  of 
proof  under  them,  same  being  unaccompa- 
nied with  specific  charges  or  facts  of  fraudu- 
lent practices.  Thereupon  the  trial  was 
continued  on  the  issue  remaining;  that  Is 
to  say,  upon  the  alleged  informality  of  the 
testament  Thereupon  the  plaintiffs  filed  a 
supplemental  petition  with  the  evident  pur- 
pose of  supplying  the  defects  of  their  orig- 
inal petition.  In  this  supplemental  petition 
the  plaintiffs  make  quite  an  elaborate  state- 
ment of  the  various  acts  and  facts  of  fraudu- 
lent captation  charged,  and  among  them  the 
following,  to  wit:  That  the  defendant  was 
at  the  time  of  hi,s  marriage  with  testatrix 
and  since  professionally  attending  hex  as  a 
minister  of  religious  worship  during  her  sick- 
ness of  the  malady  with  which  she  died, 
to  wit,  tuberculous  consumption,  and  the  leg- 
acy which  the  defendant  had  obtained  from 
his  sick  wife.  Instead  of  proceeding  from 
conjugal  attectlon,  was  the  result  of  the 
abuse  of  the  ascendancy  which  he  had  ob- 
tained over  her  In  the  exercise  of  his  call- 
ing; that,  notwithstanding  their  said  mar- 
riage, defendant  employed  unlawful  power 
over  his  wife's  testamentary  intentions,  to 
defeat  her  will,  and  to  perpetuate  the  pre- 
tended will  which  he  had  procured  from  her 
at  his  dictation;  that  the  said  Mrs.  Percival 
was  fraudulently  prevailed  upon  and  co- 
erced by  the  defendant  to  leave  him  her  said 
estate  under  fear  of  threats  and  violence, 
and  in  her  weak  condition  of  health  she  was 
subjected  to  con,stant  surveillance  and  re- 
straint up  to  her  last  moments,  to  such  an 
extent  as  to  deprive  her  of  and  destroy  her 
testamentary  capacity;  that  the  will  was 
not  left  In  the  keeping  of  the  decedent,  where 
she  could  have  access  to  It,  and  that  she  was 
prevented  by  every  means  from  exercising 
'hee  volition  as  to  her  testamentary  inten- 
tions in  any  manner,  or  revc^ng  the  said 
Instrument,  which  bad  been  obtained  from 
her  by  Illegal  and  fraudulent  means,  and 
bad  never  expressed  bar  trae  and  final  Uk- 
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tenttons."  Abont  this  jnnctore  of  time  a 
change  occnrred  in  the  personnel  of  the  judg- 
es of  the  district  court,  whereby  the  judge 
who  presided  when  the  proceedings  outlined 
above  occnrred  was  displaced  by  the  judge 
who  conducted  the  subsequent  proceedings 
to  final  judgment  and  appeaL  Subsequent 
to  this  cliange,  defendant  filed  the  following 
peremptory  exception.^,  to  wit:  "(1)  That 
the  plaintiffs'  petition  and  the  intervention 
herein,  being  petitions  in  nullity  of  the  testa- 
ment of  exceptor's  wife  in  favor  of  exceptor 
on  the  ground  of  defect  in  the  form  thereof 
as  an  olographic  will,  and  especially  as  not 
having  been  dated  by  the  testatrix,  because 
of  the  situation  In  the  testament  of  the  date 
and  of  the  manner  of  indicating  the  same, 
cannot  be  maintained.  (2)  That  the  plain- 
tiffs' petition  and  the  intervention  herein, 
being  petitions  in  nullity  of  said  testament 
on  the  ground  of  captation  and  suggestion, 
are  barred  by  article  1492,  Rev.  Civ.  Code. 
(3)  That  plaintiffs'  petition  and  the  interven- 
tion herein,  being  petitions  in  nullity  of  said 
testament  as  a  disposition  obtained  by  means 
of  the  ascendancy  acquired  by  him  over 
the  testatrix  in  his  character  as  minister  of 
religious  worship  in  attendance  upon  the 
Illness  of  which  she  died,  are  likewise  barred 
by  article  1492  and  article  1488,  Rev.  Civ. 
Code  (4)  That  plaintiffs'  petition,  and  the 
intervention  herein,  being  petitions  in  nul- 
lity of  the  testament  of  exceptor's  wife,  and 
charging  fraud  on  exceptor,  and  fraudulent 
coercion  on  his  part.  In  obtaining  of  said 
testament  under  fear  of  threats  and  violence, 
are  vague  and  indefinite,  and  wanting  in 
any  and  all  proper  specifications  of  time, 
place,  and  circumstance.  (5)  That  the  inter- 
vention herein  is  barred  by  the  judicial  con- 
fession of  Intervener,  Miss  Frances  Oasquel^ 
who  has  sued  exceptor  for  a  partition.  On 
motion  of  the  defendant's  counsel,  these  ex- 
ceptions were  at  once  taken  up  for  trial, 
because  they  were  peremptory  in  character; 
and  the  same  were  sustained,  and  the  suit 
dismissed,  and  from  the  judgment  of  dia- 
mlssal  the  plaintiffs  have  appealed. 

1.  The  preliminary  questicm  to  be  decided 
Is  whether  the  district  judge  correctly  dis- 
posed of  the  exceptions  at  the  time  he  did, 
or  should  he  have  deferred  his  dedsion  un- 
til he  decided  the  merits  of  the  cause?  -  It  is 
apparent  upon  simple  inspection  that  the  ex- 
ceptions pleaded  are  of  a  peremptory  charac- 
ter, and  founded  on  the  law,  and  for  that 
reason  pleadable  during  the  progress  of  the 
trial,  which  had,  however,  just  begun.  The 
purport  of  the  exceptions  is— First,  that  the 
charges  preferred  are  barred  and  precluded 
by  the  terms  of  articles  1489  and  1492  of 
the  Revised  Civil  Code;  and,  second,  that  the 
charges  of  fraudulent  coercion  are  too  vague 
and  indefinite,  and  so  wholly  wanting  in 
specification  of  time,  place,  and  circumstance, 
as  to  render  all  proof  under  them  inad- 
missible. Manifestly  these  objections  were 
■o  general  and  sweeping  aa  to  reiiuire  action 


on  the  part  of  the  court  at  the  very  ontstar^ 
as  they  appeared  at  the  threshold  of  the  con> 
troversy.  If,  indeed,  the  matters  set  out  In 
the  petition  and  amended  petition  are  barred 
by  the  law,  and  for  that  reason  not  action- 
able at  all,  the  judge  a  quo  was,  by  the  ex- 
ception of  defendant,  charged  to  determine 
and  decide  that  question  preliminarily.  And 
If,  In  fact,  the  allegations  of  the  petition  ara 
too  vague,  and  proof  was  inadmissible  there- 
under, certainly  the  judge  was  bound  to 
pass  upon  that  question  when  the  objectton 
was  urged  against  the  admissibility  of  prof- 
fered testimony.  The  law  provides  that 
"perempt(H7  exceptions  founded  on  law  are 
those  which,  without  going  into  the  merits, 
show  that  the  plaintiff  cannot  maintain  bis 
action,"  etc.  Code  Pr.  art  345.  Such  ex- 
ceptions "may  be  pleaded  in  every  stage  of 
the  action  previous  to  definitive  judgment," 
etc.  Id.  art.  346.  In  Jennings  T.  VlCkers, 
81  La.  Ann.  679,  it  was  held  that  "an  excei>- 
tlon  which,  if  maintained,  will  terminate  the 
suit,  ought  to  be  tried  and  decided  in  lim- 
ine." In  Farmer  v.  Hafley,  38  La.  Ann.  232, 
the  court  said  that  It  was  bad  practice  to 
refer  to  the  merits  exceptions  which  go  to 
the  foundation  of  the  action.  Such,  Indeed, 
Is  the  settled  Jurisprudence  of  this  court,  and 
it  has  been  establisbed  in  the  Interest  of  a 
correct  and  economical  administration  of  jus- 
tice. Certainly  no  reason  can  be  assigned 
why  the  trial  and  final  disposition  of  an  ex- 
ception that  may  put  an  end  to  the  case 
should  be  deferred  to  the  final  trial  of  the 
cause,  thus  inflicting  additional  cost  and  ex- 
pensive delay  on  the  litigants,  and  protract- 
ing litigation  unnecesarily.  We  not  only  ap- 
prove, but  applaud,  the  action  of  the  dis- 
trict Judge  in  taking  up  and  disposing  of 
the  exceptions  during  the  progress  of  the 
trial;  fbr,  if  they  are  maintained  in  this 
court,  this  litigation  will  be  terminated. 

2.  First  In  order  of  occurrence,  as  well  as 
In  Importance  of  result,  if  maintained.  Is  the 
exception  that  the  allegation  of  nullity  of 
the  will  for  want  of  form  cannot  be  main- 
tained; the  averment  being,  substantially, 
that  It  Is  not  dated,  and  Is  therefore  lacUns 
an  essential  element  for  Its  validity.  As  the 
objection.  If  It  be  well  founded.  Is  plainly 
and  easily  discovered  on  the  face  of  the  In- 
strument, it  presents  a  naked  question  of 
law  as  to  whether  the  terms  of  the  will.  In 
this  respect,  constitute  a  date  In  the  sense  of 
the  Code.  Presented  in  this  light,  the  ob- 
jection is  equivalent  of  the  plea  of  no  cause 
of  action,  and  peremptwy  In  character,  and 
determinable  in  limine.  The  concluding  por- 
tion of  the  testament  is  couched  in  the  fol- 
lowing terms,  viz.:  "This  Is  my  good  and 
valid  will  and  testament,  and  I  now  revoke 
and  declare  to  be  null  and  void  any  and  eir- 
ery  other  will  and  testament  horetofot* 
made  by  me.  This  done  in  the  city  of  New 
Orleans,  state  of  Louisiana,  this  TnesdJiT', 
the  ninth  of  July,  In  the  year  of  our  Lord 
1888.   The  whole  written,  dated,  and  signed 
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by  me  pertonaHf.  Ifsrtha  Vanghn.  Gasquet 
PerclvaL"  The  questloii  raised  by  the  de- 
fsndant'B  exception  la  whether  the  trarms  of 
the  Inatrament  are  responsiye  to  the  terms 
of  the  law.  to  wit:  "The  olographic  teeta- 
meat  la  that  which  la  written  by  the  testa- 
tor himself."  "In  order  to  be  valid,  It  must 
be  entirely  written,  dated  and  signed  by  the 
hand  of  the  testator.  It  la  subject  to  no 
other  fmrm,"  etc.  Key.  Civ.  Code,  art  168S. 
The  contention  of  the  plalntifla  is  that  the 
will  has  no  date,  within  the  meaning  of  the 
law,  and  their  counsel  proi>ound  this  ques- 
tion, to  wit:  "How  can  we^  therefore,  be 
eaUed  nx>on  to  supply  this  date  by  appropri- 
ating a  date  out  of  the  body  of  the  will,  as  a 
date  required  by  law,  which  It  lacks?  And, 
not  having  a  date,  how  can  we  accept  the 
Inatmment  as  a  stdemn  act  of  last  will  and 
testament,  gifted  to  speak  out  after  death 
with  most  miraculous  organ?"  A  careful  pe- 
rusal of  this  lnterrogat<»ry  disdoeea  the  ob- 
jection of  plaintiffs  to  be  that  the  date  is  de- 
fecttye  and  Illegal  because  of  its  being  In  the 
body  of  the  testament,  exceptants  not  doubt- 
ing that  the  testament  was  wholly  written 
by  the  testatrtx  herself,  as  the  following 
quotation  I^om  their  brief  will  attest:  "The 
Impressicn  left  on  the  mind  by  reading  for 
the  first  time  this  will  In  the  original  is  not 
only  that  it  is  not  dated,  but  that  it  is  not 
the  personal  act  of  the  testator,  although  in- 
disputably, we  presume,  in  her  handwriting. 
The  perusal  completed,  the  mind  vaguely 
inqutres  for  the  date  at  the  end  of  the  will, 
and  then  recurs  to  the  top  of  the  Instrument 
In  search  of  it,  and  the  envelope.  Then,  on 
further  ctMisideratlon,  reverts  to  the  date  In 
the  body  of  the  Instrument;  during  which 
tUne  the  onvlctlon  that  It  Is  a  solemn  act 
of  last  wlU  and  testament  Is  suspended,  if 
not  lost;  and  cannot  be  said  to  resume  mor- 
al consdouanees  In  the  enunciation  In  the 
words  •  this  ♦  *  •  by  me  perivnaUy,'  which 
no  testator  would  think  to  add  to  the  evi- 
dence of  his  own  handwriting.  In  the  en- 
tb^ty  of  the  instrument;  or  then  to  under- 
score as  done,  except  to  expose  the  inter- 
vention of  a  foreign  hand."  But  this  course 
of  argument  la  a  dear  departure  from  the 
text  of  plalntUBi'  exception,  in  that  it  is  not 
atdely  based  upon  the  want  at  a  proper  date 
to  the  Instrument,  but  Is  made  to  turn  upon 
tlte  alleged  Impression  that  is  created  on 
tbe  ndnd  by  the  absence  of  a  date,— that  the 
execntlon  of  the  will  was  not  the  personal 
act  of  the  testatrix;  an  altogetho'  diflferent 
question  from  the  one  propounded,  viz.  that 
the  date  given  is  In  the  body  of  the  will,  and 
for  that  reason  same  is  nuU  and  vcdd.  Hence 
tbe  Inapplicability  of  the  quotation  counsel 
have  made  in  support  of  that  argument,  viz.: 
This  court  has  said,  tn  the  case  of  the  Suc- 
cession of  Bobb,  41  La.  Ann.  250,  6  South. 
7B7:  "In  interpretation  of  a  will  the  first 
and  natural  lmpreasi<Hi  d^ved  from  reading 
Uie  clause  involved  is  entitled  to  great  weight 
The  writer  Is  not  supposed  to  be  propounding 


riddles,  but  rather  to  be  trying  to  convey  his 
idea  In  the  simplest  and  most  natural  man- 
ner,  so  as  to  be  correctly  understood  at  first 
view."  And  for  like  reason  we  think  the  ref- 
erence to  Succession  of  Mmrvant,  45  La.  Ann. 
208,  12  South.  348,  equally  InappUcable. 
Neither  of  those  cases  Involves  the  question 
we  have  here  for  consideration,— the  date  (rf 
the  testament  As  a  confirmation  of  the 
statement  that  the  date  must  be  appropri- 
ated from  the  body  of  the  will,  tbe  conclud- 
ing paragraph  is  pointed  to,  viz.:  "Tbe 
whole  written,  dated,  and  ilgned  by  me  per- 
tonaUy."  Given  its  literal  meaning  and  in- 
terpretation, this  sentence  asserts  the  truth  ■ 
of  the  proposition  plaintiffs'  petition  denies; 
for  it  declares  that  "the  whole"— that  is,  the 
will— "was  written,  dated,  and  signed,"  by 
the  testatrix.  At  most  this  seems  to  be  a 
mere  repeUti<»i  of  the  fact  that  is  made  evi- 
dent by  the  paragraph  immediately  preced- 
hig  It  viz.:  "This  done  •  •  •  this  Tues- 
day, the  ninth  day  of  July,  in  the  year  of  our 
Lord  1889."  How  this  mere  repetition  of  the 
fact  that  the  testament  was  dated  can  be 
made  to  operate  as  a  denial  of  that  fact 
we  cannot  perceive,  unless  it  be  upon  the 
converse  of  the  proposition  that  two  nega- 
tives equal  an  affirmative.  This  addendum, 
occurring,  as  it  does,  after  the  actual  date  of 
tbe  will,  is  restricted  in  terms  to  the  decla- 
ration of  the  fact  that  It  was  written,  dated, 
and  signed  by  the  testatrix,  and  does  not 
make  reference  to  the  disposing  part  of  the 
Instrument  It  relates  exdusively  to  the  con- 
fection of  the  will,  and  constitutes  no  part 
of  the  body  of  it  Per  contra  tbe  contention 
of  defendant's  counsel  is  that  the  law  pre- 
scribes no  particular  place  in  the  will  where 
the  date  must  be  placed,  and  that,  conse- 
quoitly,  the  date  of  an  olographic  teetar 
ment  may  be  either  at  the  beginning  or  at 
the  end  or  In  the  body  of  the  instrument  it- 
sdf,  provided  that  it  is  fairly  and  plainly 
Inferable  tiom  an  Inspection  of  the  Instru- 
ment that  It  was  the  Intention  of  the  testa- 
tw  that  It  should  have  the  date  in  question. 
He  doses  his  argument  on  this  question  thus: 
"Whether  or  not  this  be  tbe  case  must  be 
made  the  subject  of  Judicial  inquiry  in  eyeej 
suit  where  the  issue  has  been  properly  Join- 
ed and  tried;  but  whenever  rdations  truly 
redprocal  between  tbe  date  of  the  testamoit 
and  the  bequests  are,  reasonably  speaking, 
made  dear,  the  mere  locality,  or  the  exact 
situation,  of  the  date  in  the  will,  the  instm- 
ment  being  otherwise  valid.  Is  matter  of 
amall.  If,  Indeed,  It  is  of  any.  Importance  at 
aU."  The  district  Judge  entertained  the  de- 
fendant's the<»7,  and  expressed  the  following 
view  in  his  reasons  for  Judgment  viz.:  "Al- 
beit article  15S8,  in  stating  that  the  olo- 
graph shall  be  written,  dated,  and  signed  by 
the  testator,  is  suggestive  of  the  order  to  be 
observed  tn  the  prei)aration  of  the  act  still, 
as  the  law  has  not  prescribed  In  terms  the 
place  to  be  occupied  by  the  date,  it  is  Imma- 
terial where  It  Is  put   It  may  be  at  tbe  bo- 
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gtnnlng,  at  the  end,  or  evm  In  ihe  context 
of  the  act  It  may  also  follow  the  Bignatur& 
Succession  of  Fuqua,  27  t&.  Ann.  271.  But 
in  tbat  case  it  is  for  the  court  to  decide 
whether  the  date  Is  Intended  to  apply  to  the 
testamentary  dispositions,  or  whether  it  Is  so 
far  from  them  as  to  exclude  all  Idea  of  its 
being  connected  therewith.  In  the  same  man- 
ner, when  the  date  Is  In  the  body  of  the  In- 
strument, the  court  must  Inquire  whetho: 
the  date  refers  to  the  dispositions  which  fol- 
low as  well  as  to  those  which  precede  It,  thus 
making  the  several  parts  of  the  Instrument 
a  continuous  and  congruous  entity,  or  wheth- 
er the  subsequent  dispositions  are  without 
date,  and  hence  null.  Prudence  would,  there- 
fore, counsel  a  testator,  anxious  to  place  the 
execution  of  his  last  wishes  beyond  the  un- 
certainty of  litigation,  to  date  the  will  im- 
mediately before  signing  It;  bat  bis  failure 
to  do  so,  and  the  writing  of  the  date  in  the 
body  of  the  will,  would  not  be  a  cause  of 
nullity.  Such  is  the  consensus  of  opinion 
among  the  French  commentators  on  article 
OlO,  Code  Nap.,  of  which  our  article  1588 
is  a  translation.  Rogron,  Cktde  Napoleon  An- 
note,  pp.  1001,  1002;  4  Marcade  (Ed.  1852) 
pp.  6-9,  par.  12  et  seq.;  5  Zacharlae,  pp.  84, 
85,  f  688;  77  Poth.  Obi.  p.  277;  9  Duranton, 
pp.  30,  31,  Nob.  31,  32;  S  Toullier-Duvergler, 
p.  205,  Na  309;  1  DaUoz,  Codes  Annotes,  No. 
148,  p.  783;  Coin  de  I'lsle,  Don.  et  Test  No. 
2,  p.  336,  No.  30,  p.  343.  The  will  under  con- 
sideration In  Succession  of  Fuqua,  27  La. 
Ann.  271,  to  which  case  the  district  judge  re- 
ferred, was  first  signed,  and  then  dated,  thus: 
"Mrs.  Sarah  B.  Fuqua.  September  12th, 
1873."  Of  it  the  court  said:  "We  come  now 
to  consldw  whether  the  instrument  above 
quoted  la  a  wiU.  We  are  of  opinion  that  it 
la.  It  Is  in  the  olographic  form,— entirely 
written,  dated,  and  signed  by  the  testatrix. 
Objection  is  made  that  the  date  is  not  af- 
fixed in  the  proper  place.  It  is  not  essentia] 
that  the  date  to  an  olographic  will  should 
precede  the  signature.  It  may  be  placed  be- 
low. See  Coin  de  I'Isle,  under  article  970, 
Code  Nap.  No.  30,  where  the  authorities  on 
this  point  are  cited."  The  same  proposition 
is  quite  as  dlstlncily  announced  in  Lagrave 
V.  Merle,  6  La.  Ann.  27&  In  that  case  the 
will  was  dated  at  the  beginning,  and  signed 
at  the  end,  and  of  the  complaint  made  of  It 
the  court  said,  viz.:  "The  argument  of  coun- 
sel has  been  principally  directed  to  the  last 
clause,  revoking  all  former  wUls,  which 
comes  after  the .  date  given  to  the  closing 
part  of  the  principal  testamentary  disposi- 
tion. This,  though  in  the  handwriting  of, 
and  signed  by,  the  testator,  has  no  date  ap- 
pended to  it"— stating  a  case  much  stronger 
against  the  will  than  tliat  stated  by  the 
plalntlfb.  Of  it  the  court  said:  "The  case 
turns  on  the  consequence  attending  the  pos- 
terior clause  not  being  dated.  The  Code  pro- 
vides that  for  the  validity  of  an  olographic 
will  it  must  be  written,  dated,  and  signed 
tj  the  hand  of  the  testator.   It  is  subject  to 


no  other  form,  and  may  be  made  out  of  th« 
state.  Article  1581.  *  *  *  The  law  not  hav- 
ing fixed  the  place  in  wliicb  the  date  must 
be  put  in  an  olographic  will.  It  may  be 
placed  not  only  at  the  head,  but  also  at  the 
foot,  of  the  instrument  and  in  the  body  of 
it"  "A  date,  though  affixed  to  the  first 
clause,  and  before  the  second,  may  be  ap- 
plied to  one  as  well  as  to  the  other,  and 
thus  both  may  be  considered  as  dated  and 
signed.  Droit  Francals,  Ubw  3,  tit  2,  {  34  et 
seq."  Hence  it  is  quite  dear  that  under  the 
provisions  of  our  own  Code,  as  well  as  under 
the  Code  Napoleon,  and  the  Jurisprudence  of 
France  as  well  as  our  own,  the  particular 
position  or  place  of  the  date  of  a  will  is  not 
fixed  or  sacramental,  and  our  conclusion  ia 
that  the  exception  of  the  defendant  la  well 
taken,  and  that  same  was  correctly  maia- 
talned  by  the  Judge  a  quo. 

The  second  ground  of  exception  is  that  no 
evidence  is  admissible  under  the  allegations 
of  the  plaintiffs'  petition,  which  are  of  the 
following  tenor  and  effect  to  wit:  '^Hiat 
said  Mrs.  Perclval  was  fraudulently  prevail- 
ed upon  and  coerced  by  the  defendant  to 
leave  him  her  said  estate,  under  fear  of 
threats  and  violence;  and  in  her  weak  con- 
dition of  health  she  was  subjected  to  con- 
stant surveillance  and  restraint  up  to  ba 
last  moments,  to  such  an  extent  as  to  de- 
prive her  of  and  destroy  her  testamentary 
capacity,"  etc.;  the  objection  being  that  the 
charge  of  the  petition  Is  that  of  captation 
and  suggestion,  which  is  barred  undet  the 
provisions  of  the  Code.  The  Code  declares 
that  "proof  is  not  admitted  of  the  disposi- 
tions having  been  made  through  hatred, 
anger,  suggestion,  or  captation"  (Revised 
Civ.  Code  1492  [1479]);  and  the  argument 
of  defendant's  counsel  is  that  the  allegation 
that  the  testatrix's  testamentary  capacity 
was  destroyed  by  the  persuasive  poww  and 
coercion  of  the  defendant  and  by  the  con- 
stant surveillance  and  importunities  of  the 
defendant  up  to  her  last  moments,  is,  in  ef- 
fect a  charge  of  suggestion  and  captation 
in  the  sense  of  that  article.  Tbe  learned 
Judge  of  the  district  court  in  the  coorae 
of  his  examination  of  this  case,  gave  due  at- 
tention to  the  question,  and  in  liis  reasons 
for  Judgment  employed  the  following  lan- 
guage, which  we  adopt  as  oar  own,  as  the 
views  expressed  are  bath  clear  and  forcible, 
viz.:  "Is  undue  Influence  a  cause  of  nullity 
of  testaments?  Undue  Influence  is  an  ex- 
pression unfamiliar  to  civilians.  It  ia  bor- 
rowed from  a  system  of  law  not  prevalent  in 
Louisiana,  and  it  is  there  used  in  the  same 
sense  aa  captation  and  suggestion  In  the 
civil  law.  Schouler,  Wills,  pp.  230,  231,  | 
227.  When,  therefore,  plalntlSs,  In  their  pe- 
tition, allege  undue  influence,  they  must  be 
understood  as  alleging  captation  and  sng- 
gestion.  Captation  lias  been  defined  aa  tlift 
act  of  one  who  socceeda  in  controlling  tbe 
will  of  another,  so  as  to  become  master  ot 
It    Captation  takes  place  by  tbooe  demon- 
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strationB  of  attachment  and  friendship,  by 
those  asslduoos  attentions,  by  those  ameni- 
ties, by  those  caresses,  by  those  ready  serv- 
ices, by  those  officious  little  presents  usual 
among  friends,  and  by  all  those  methods 
which,  ordinarily,  render  ns  agreeable  to  oth- 
ers, and  enable  na  to  secnre  their  good  wilL 
'Suggestion'  Is  often  used  as  a  synonym  for 
'captation,'  but  It  is  applied  specially  to  those 
means  of  persuasion  employed  to  alter  the 
win  of  a  testator,  and  to  prompt  him  to  make 
a  disposition  diCFereat  from  that  which  he 
had  in  view.  Bony.  Law  Diet  verbo  'Capta- 
tion;' ,1  Furgole,  p.  131."  An  examination 
of  Bonvier  fully  attests  the  accuracy  of  the 
Judge's  definition;  and,  as  Abbott's  Law 
Dictionary  gives  no  definition  whatever  of 
the  word  "captation,"  that  of  Bonvier  is  con- 
trolling. Simplified,  the  question  is  whether, 
under  the  Ckxle,  it  was  permissible  for  the 
plaintiff  to  make  proof  of  undue  Infiuence 
having  been  employed  by  the  defendant  in 
superinducing  the  testatrix  to  make  the  testa- 
ment In  his  favor,  for  the  purpose  of  pro- 
curing its  annulment.  If  the  term  "undue 
Influence"  comes  within  the  meaning  of  the 
term  "captation  and  suggestion,"  then  the 
offered  evidence  came  within  the  reach  and 
prohibition  of  the  cited  article  of  the  Code. 
When  the  case  was  first  on  trial  the  Judge 
then  presiding  held  that  an  objection  then 
taken  to  that  effect  was  well  grounded,  and 
disallowed  the  testimony;  and  subsequently 
the  plaintiffs  amended  their  petition,  and 
made  the  averment  above  quoted  of  fraud 
as  having  accompanied  the  undue  Influence 
exercised,— doubtlesB  with  the  object  of  meet- 
ing the  views  entertained  by  the  judge  then 
presiding,  and  which  are  as  follows,  viz.: 
"Undoubtedly,"  said  the  Judge,  "undue  In- 
fluence is  sufficient  to  annul  a  will  when  it 
la  proven  that  undue  influences  have  op- 
erated; but  undue  influences  must  be  indi- 
cated In  the  proceedings  by  specific  acts  of 
malpractice  or  fraudulent  practice,  and  show- 
ing that  the  intention  of  the  testator  was 
thereby  deceived,  and  that  the  disposition 
Is  therefore  tainted  with  fraud;"  his  theory 
being  that  the  plaintiff  could  overcome  the 
prohibition  of  the  Code  by  making  specific 
diarges  or  facts  of  fraudulent  practices  in 
the  employment  of  the  "undue  influence" 
nsed;  or,  in  other  words,  the  prohibition  of 
the  Code  is  directed  against  simple,  and  not 
against  fraudulent,  captation.  But,  after  the 
personnel  of  the  district  court  had  been 
changed,  the  Judge  taking  the  bench  subse- 
quently entertained  a  different  view,  holding 
that  the  terms  of  the  Code  are  general,  and 
not  susceptible  of  the  distinction  his  prede- 
cessor bad  given  it.  In  the  "reasons  toe 
Judgment"  the  trial  Judge  assigned,  this  ques- 
tion was  carefully  and  comprehensively 
treated,  and  th^  are  well  worthy  of  repro- 
daction.  Said  he:  "Article  1492,  Rev.  Civ. 
Code,  provides  that  'proof  is  not  admitted 
of  the  dispositions  having  been  made  through 
hatred,  anger,  suggestion,  or  captation.'  The 
v.l580.no.ll— 31 


language  of  this  article  is  plain  and  unam- 
biguous, and  the  rule  of  exclusion  which  it 
formulates  would  aeem  to  admit  of  no  excep- 
tion. But  counsel  for  plaintiffs,  arguing  in 
the  same  manner  as  my  esteemed  predeces- 
sor, contend  that  article  1492  is  merely 
declaratory  of  what  the  Jurisprudence  was 
in  France  formerly,  and  what  it  was  in  the 
state  of  Louisiana  at  the  time  of  its  adop- 
tion, and  that  it  prohibits  the  evidence  of 
simple  captation  and  suggestion,  but  does 
not  embrace  questions  of  fraudulait  capta- 
tion or  fraudulent  suggestion.  When  this 
argument  was  first  addressed  to  me,  impelled 
by  a  sense  of  deep  respect  for  the  great  eru- 
dition and  the  ponderous  logic  of  the  mag- 
istrate by  whom  It  was  advanced,  I  was  in- 
clined to  concede  its  soundness.  Further 
reflection,  however,  and  a  careful  and  search- 
ing review  of  the  French  commentators,  has 
led  me  to  a  different  opinion.  I  find  that 
from  time  immemorial,  undo;  the  Mrdinances 
and  customs  of  Paris,  captation  and  sugges- 
tion were  causes  of  nullity  of  testamentary 
dispositions;  but  at  no  time  was  the  nullity 
decreed,  unless  captation  and  suggestion  were 
accompanied  by  fraudulent  practices  capable 
of  leading  the  testator  into  almost  invincible  ' 
error  regarding  those  in  whose  favor  he 
wished  to  make  his  wiU.  The  reason  was 
that,  albeit  the  kindly  offices,  the  cajolery, 
the  flattery,  the  presents,  and  the  many  oth- 
er demonstrations  of  feigned  friendship  usu- 
ally resorted  to  by  cupidity  are  repugnant 
to  honesty  and  good  conscience,  still  human 
laws  have  not  affixed  a  penalty  thereto. 
They  could  not  do  so  for  captation,  because 
the  springs  of  human  action  are  hidden  In 
the  secret  of  the  heart;  because  true  devo- 
tion, sincere  friendship,  and  the  sacrifice  of 
one's  future  to  an  aged  relative  or  a  suffer^ 
ing  being  abandoned  by  others  too  often  bear 
the  semblance  of  low  sycophancy,  of  simu- 
lated friendship,  and  of  Interested  self-ab- 
negation; because  benefactions  should  not, 
like  contracts,  be  measured  by  the  principles 
of  exact  Justice;  and  because  it  is  ofttimes 
useful  for  individual  happiness  that  private 
interest  should  make  closer  the  ties  of  affec- 
tion that  sickness,  infirmity,  old  age,  incom- 
patibility of  temper  would  otherwise  destroy. 
Nor  could  human  law  visit  a  punishment 
upon  suggestion,  because  suggestion  is  noth- 
ing more  than  persuasion;  because  one  may 
seek  advice  from  strangers  In  making  liber- 
alities as  well  as  in  business  affairs;  because 
the  obsessions  of  a  stranger,  although  press- 
ing and  Importunate,  are  nothing  more  than 
obsessions,  and,  far  from  destroying  the  will 
of  him  who  yields,  tend  to  shape  it;  because 
an  act  Is  not  less  voluntary  for  being  orig- 
inally suggested  by  some  one  els&  Cola 
De  L'Isle,  Don.  et  Test  pp.  84,  85.  Bat 
when  the  captator  coupled  his  maneuvers 
with  fraudulent  practices,  when  he  reeorted 
to  defamation  and  calumny  to  estrange  the 
testator  from  his  rightful  heirs,  when  he 
used  unlawful  means  to  keep  them  aloo^ 
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when  he  confined  the  testatra*,  and  denied 
him  Intercourdle  with  the  outside  wwld,  then 
the  law,  considering  that  frand  was  the 
cause,  while  captation  and  suggestion  were 
merely  the  means,  intervened,  and  directed 
the  annullment  of  the  tainted  disposition. 
1  Demolombe,  Don.  et  Test  p.  413.  Snch 
was  the  established  Jurisprudence  in  France 
when  Napoleon,  first  consul,  being  desirous 
ot  codl^ing  the  laws  of  that  great  nation, 
confided  this  task  to  a  government  commis- 
sion composed  of  Tronchet,  Portalls,  Mall- 
vllle,  and  Bigot-Preameneu.  In  the  proJSt 
prepared  by  those  eminent  Jurists  there  was 
an  article  in  these  words:  'La  loi  n'admet 
point  la  preuve  Que  la  disposition  n'a  6t6 
faite  que  par  halne,  colore,  suggestion  ou 
captation.'  It  was  thereby  Intended,  as 
stated  by  the  commentators,  to  drain  the 
source  of  those  scandalous  suits  which  re- 
curred so  frequently  before  the  courts.  Not 
that  French  Judges  readily  received  evidence 
of  captation  and  suggestion;  not  that  litiga- 
tion of  that  character  was  encouraged  or 
looked  upon  with  favor;  on  the  contrary, 
although  the  suits  were  numerous,  so  diffi- 
cult was  it  to  make  satisfactory  proof  that 
instances  of  success  were  very  few.  But 
the  accursed  greed  of  gold,  once  it  has  en- 
tered the  human  heart,  rules  it  with  relent- 
less sway,  and  stops  at  nothing  short  of 
crime  to  sate  Itself;  and  disappointed  rela- 
tives, whose  long-cherished  hopes  of  securing 
a  fortune  have  been  rudely  dispelled,  will 
not  hesitate,  when  they  cannot  attack  a  will 
for  any  other  cause,  to  trump  up  a  charge 
of  captation,  and  upon  the  most  frivolous 
pretext  exhume  the  testator,  and  heap  upon 
his  memory  the  most  insulting  accusations. 
His  private  life,  his  habits,  his  secret 
thoughts,  nothing  is  respected,  but  every- 
thing assumes,  at  the  wHI  of  an  ardent 
polemic,  the  most  odious  coloring.  (Mr.  At- 
torney General  Delangle  before  the  court  of 
cassation.)  This  is  precisely  what  the  fram- 
ers  of  the  projet  of  the  Code  Napoleon  wish- 
ed to  prev^it.  But  when  the  article  of  ex- 
clusion prepared  by  them  came  up  for 
discussion  in  the  government  halls  it  met 
with  strong  opposition.  The  argument 
which  claimed  that,  if  it  was  insoted  in  the 
Code,  fraud  would  find  in  law  itself  a  title 
of  impunity,  and  would  be  encouraged  and 
emboldened,  finally  prevailed.  The  measure 
was  voted  down.  The  Code  Napoleon  re- 
mained silent  on  the  subject,  and.  In  the 
absence  of  contrary  legislation,  the  Jurispru- 
dence which  allowed  proof  of  captation  and 
suggestion  only  when  coupled  with  fraudu- 
lent practices  continued  undisturbed.  1  Be- 
darride,  Dol  et  Frande,  p.  392,  No.  889;  p. 
896,  No.  392;  1  Demolombe,  Don.  et  Test 
p.  409,  par.  382;  p.  410,  par.  384;  p.  412,  par. 
S85;  p.  413,  par.  386;  Orenier,  Traite  des 
Donations,  pp.  423-426;  5  Zacharie,  pp.  60, 
61;  2  Laurent  Editlo  Parva;  17  Forgole, 
p.  133.  It  thus  appears  that  article  1492, 
Bev.  Glv.  Code,  was  not  taken  from  the  Code 


Na.p<Awa.  It  Is  a  literatim  translation  ot 
the  article  contained  in  the  projfit  of  Tronch- 
et and  his  colleagues.  It  was  borrowed 
therefrom.  It  was  first  Inswted  in  the  Code 
of  1808,  known  as  the  'Old  Code.'  At  the  time 
the  Code  was  adopted  (March  31,  1808)  the 
Code  Napoleon,  then  called  the  'Civil  Code 
of  France,'  had  been  in  force  for  more  than 
four  years,  and  the  makers  of  our  Code  had 
had  the  benefit  of  the  debates  which  pre- 
ceded the  enactment  of  Its  prototyx>e  in  the 
French  council  of  state  and  legislative  body, 
so  that  when  our  legislators  embodied  in 
the  Old  Code  the  provi8i<»  that  "proof  is 
not  admitted  of  captation  and  suggestion,' 
they  must  be  held  to  have  done  Just  what 
Tronchet  and  the  other  authors  of  the  proJ6t 
desired,  and  what  the  French  lawmakers  de- 
clined to  do,  1.  e.  close  the  temple  of  Justice 
against  all  suits  of  nullity  for  the  cause  of 
captation,  whether  unaccompanied  or  coupled 
with  fraudulent  practices.  Their  intention 
could  not  have  been  merely  to  declare  what 
was  the  Jurisprudence  In  France  or  in  Louis- 
iana at  the  time;  on  the  contrary,  they  must 
have  meant  to  protest  against  it  to  condemn 
it  and  to  f(H<ever  banish  from  the  courts  a 
species  of  litigation  which,  except  in  v«7 
rare  Instances,  originates  In  disappointment 
rancor,  or  covetousness,  which  offers  a  strong 
temptation  for  perjury  and  subornation  of 
perjury,  which  feeds  on  scandal  and  calum- 
ny, and  which  penetrates  within  the  chamel 
house  to  pour  obloquy  upon  the  "ashes  of  the 
departed.  Our  state  reports,  be  it  said  to 
the  credit  and  honor  of  the  pe(9le,  and  in 
proof  of  the  wisdom  of  our  lawgivers,  are 
almost  barren  of  cases  of  this  description. 
The  only  two  to  which  I  have  been  referred 
(Ghardon's  Heirs  v.  Bongue,  9  La.  469,  and 
Oodden  v.  Burke's  Bx'rs,  35  La.  Ann.  163) 
appear  to  be  In  accord  with  the  views  hwe 
expressed.  I  am  therefore  clearly  of  the 
opinion  that  whether  undue  influence  be  un- 
derstood to  mean  simple  captation  and  sug- 
gestion, or  fraudulent  captation  and  sugges- 
tion, proof  of  neither  being  admitted  under 
the  textual  proviBi(Hi8  of  artide  1482,  Bev. 
Civ.  Code,  defendant's  exception  of  no  cause 
of  action  In  this  respect  too,  is  well  founded, 
and  must  be  maintained. 

"Following  the  course  ot  the  Judge's  argu- 
ment we  find  it  fortified  both  by  the  history 
of  the  article  imder  c(»islderatlon,  and  by 
the  two  decisions  to  whidi  he  refers.  The 
article  appears  in  the  Code  of  1806  exactly  in 
its  present  form.  Vide  article  18,  p.  212, 
Digest  of  the  OivU  Law.  Then,  as  now,  the 
article  Is  found  in  the  chapter  that  treats  'of 
the  capacity  necessary  for  the  disposing  ot 
and  receiving  by  donation  inter  vivos,  or 
mortis  causa.'  Evidently  no  change  of  pur- 
pose had  taken  place  on  the  part  of  the  leg- 
islature, since  the  establishment  of  the  state 
government  in  respect  to  this  article;  and, 
as  there  is  no  corresponding  article  in  the 
French  Code,  the  conclusion  seems  to  be  Ir- 
resistible that  the  framors  of  the  Code  of 
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1806  contemplated  and  intended  a  change  In 
the  body  of  the  law,  and  this  necessitated  a 
departure  from  the  French  Jurisprudence  on 
the  question  of  captation  and  suggestion. 
Consequently  a  review  and  discussion  of  that 
Jiiriq;>rudence,  and  an  examination  and  com- 
parison of  treatises  of  French  authors  on  the 
question,  would  not  subscrTe  any  useful  pur- 
pose; but,  on  the  contrary,  it  might  serve  to 
confuse  the  discussion,  and  direct  attention 
from  the  simple  theory  of  our  own  Ciode  to 
the  duplex  theory  of  captation  and  sugges- 
tion that  prevails  in  France,  fraudulent  cap- 
tation and  suggestion  being  regarded  as  a 
dependency  of  the  statutes  of  fraud.  This 
question  arose  in  an  eariy  case  (Chardon's 
Heirs  V.  Bongue,  0  La.  468)  wherein  the  will 
was  attaclied  on  various  grounds,  and,  inter 
alia,  on  the  ground  that  the  testament  was 
not  free,  and  was  the  result  of  fraud  and  of 
moral  constraint;  and  the  court  disposed  of 
the  qnestioo  by  making  the  statement  "that 
it  is  no  longer  permitted  by  our  law  to  at- 
tack a  testament  on  the  ground  that  its  dis- 
positionis  were  the  result  of  suggestion,  ha- 
tred, anger,  and  captation  (article  1479)," 
thus  Indicating  very  clearly  that  the  terms 
of  the  Ckide  are  to  be  strictly  construed;  and 
what  is  particularly  noticeable  in  the  opinion 
In  that  case  is  the  close  similarity  of  the 
facts  therein  given  to  the  case  stated  by  the 
plaintitCs.  In  Oodden  v.  Burke's  Bx'rs,  35 
La.  Ann.  160,  the  identical  question  here  pre- 
sented was  there  examined  and  decided,  the 
will  being  attached  on  the  ground  that  It 
was  obtained  through  undue  Influence^  and 
the  defense  being  that  such  charge  Is  not 
susceptible  of  proof,  under  the  law  of  Loui- 
siana. The  coiurt  disposes  of  the  issues  thus 
aqnar^  raised  in  the  following  dear  and 
concise  terms,  viz.:  "It  is  an  error  to  sup- 
pose that  the  article  [Rev.  Civ.  Code,  art 
1492],  which  was  first  incorporated  in  the 
Code  of  1806,  and  which  finds  no  place  in  the 
Napoleon  Code,  was  designed  to  prevent  the 
admission  of  proof  to  establish  tlie  circum- 
stances which  transpire  at  the  making  of 
an  authentic  wlU,  under  charges  tending  to 
the  nullity  of  the  act,  for  want  of  compliance 
with  the  exigencies  of  the  law.  The  prohibl- 
tl<m  embodied  in  that  article  against  the  ad- 
mlssibilty  of  certain  proof  was  intended  to 
apply  only  to  f&cts  arisen  prior  to  the  mak- 
ing of  the  will,  and  to  dose  the  door  effectu- 
ally against  inquiries  into  the  motives  which 
animated  the  testator  in  disposing  of  his 
property."  Or,  in  the  language  of  the  court, 
the  object  of  the  compilers  of  the  Code  was 
to  preclude  all  evidence  of  acts,  conduct,  or 
motives  of  the  testator  antecedent  to  the 
making  of  the  will,  as  exercishig  influence 
over  the  testamentary  dispositionB  therein 
omtained;  but  same  was  not  intended  to 
prevent  the  admissioa  of  proof  of  what  oc- 
curred at  the  making  of  the  testament;  for, 
say  the  court,  "unless  it  was  so,  it  would 
ever  be  impossible  to  prove  that  the  dlcta- 
Hon  was  the  result  of  intimidation,  fraud, 


or  some  other  ill  practice,  or  to  establish 
some  other  fatal  irregularity."  The  teat 
which  that  decision  establishes  is  that  the 
dat3  at  which  the  undue  influence  ia  exer- 
cised, and  the  object  it  is  designed  to  ac- 
complish, and  not  the  character  of  the  un- 
due influence  used,  must  control;  the  pur- 
pose of  the  prohibition  being  to  close  efTeo- 
tually  the  dow  against  inquiries  into  the 
motives  which  animated  the  testator  in  dis- 
posing of  his  property."  In  a  recent  case 
the  Illinois  court  had  under  consideration  a 
precisely  similar  charge  of  nullity  against 
a  will  (Fooler  v.  Cristman,  84  N.  E.  68),  It 
being  alleged  by  the  complainant  that  the 
testator,  in  executing  the  will,  was,  In  tact, 
under  Improper  restraint  and  undue  influ- 
ence from  the  said  acts  and  fraudulent  prac- 
tices of  the  person  nam^d.  In  disposing  of 
that  question  the  court  said  that  the  first 
clause  of  the  instruction  to  the  Jury,  direct- 
ing them  that  fraud  and  undue  influence 
which  should  render  a  will  invalid  must  be 
connected  with  thd  execution  of  the  will, 
and  operating  at  the  time  the  will  is  made, 
Is  sustained  by  Brownfleld  v.  Brownfield,  48 
111.  147,  and  other  cases  cited;  and  that  opin- 
ion is  stricQy  in  accord  with  tiiat  announced 
in  the  Burke  Case.  The  supplemental  peti- 
tion wiU  be  scrutinized  in  vain  for  any  alle- 
gation to  the  effect  that  "undue  influence" 
was,  by  the  defendant,  exertod  upon  the  tes- 
tatra:  at  the  time  of  making  the  will,  to  wit, 
the  9th  day  of  July,  1889.  On  the  contrary, 
the  averment  is  that  defendant  employed 
unlawfid  power  over  his  wife's  testamentary 
Intentions  to  defeat  her  will."  Also  that  "In 
her  weak  condition  of  health  she  was  sub- 
jected to  constant  surveillance  and  restraint 
up  to  her  last  moments,  to  such  an  extent  as 
to  deprive  her  of  and  destroy  the  testamen- 
tary capacity."  Now,  in  view  of  the  fact 
that  the  will  was  executed  on  the  9th  of 
July,  1889,  and  the  testatrix  died  on  the  11th 
of  October,  1881,— two  years  and  three 
months  subsequent,— any  evidence  in  support 
of  the  charge  made  is  impertinent  and  inad- 
missible. Our  conclusion  is  quite  clear  that 
the  exception  of  the  defendant  was  well  tak- 
en, and  In  sustaining  it  the  Judge  a  quo  de- 
cided correctly. 

4.  The  charge  of  the  supplemental  petition 
at  which  the  third  exception  is  db:ected  is 
that  the  testamentary  disxwsition  in  the  de- 
fendant's favor  was  obtained  by  means  of 
the  ascendency  he  had  acquired  over  the 
testatrix  in  his  character  as  minister  of  re- 
ligious worship  while  he  was  In  attendance 
upon  her  during  the  lUnees  of  which  she 
died;  plaintiffs'  averment  being  "ttiat  the  de- 
fendant was,  at  the  time  of  his  marriage 
with  the  testatrix,  and  at  all  times  since, 
professionally  attending  her  as  a  minister  of 
religious  worship  during  the  sictmess  of 
wliich  she  died;"  and  that  the  disposition  of 
the  will  in  his  favor  "was  the  result  of  the 
abuse  of  the  ascendency  which  he  had  ob- 
tained over  her  in  the  exracise  of  his  calling," 
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etc.;  tbe  defendant's  objection  to  evidence  In 
sapport  of  it  being  that  same  is  barred  by 
articles  1489  and  1492  of  the  Code.  Both  of 
these  articleB  occur  in  the  same  chapter  and 
title  of  the  Code  which  treats  of  the  capacity 
of  disposing  and  receiving  by  donations  and 
testaments.  Therefore  it  will  be  unnecessary 
for  ns  to  repeat  anything  that  has  been 
said  In  regard  to  the  admissibility  of  evi- 
dence to  prove  tliat  a  testament  was  made 
through  suggestion  or  captation  on  the  part 
of  a  beneficiary  therein,  and  we  will  conse- 
quently confine  our  argument  to  the  efCect 
of  article  1489  upon  the  averment  and  proofs 
of  the  plaintifte.  The  following  is  the  text 
of  that  article,  viz.:  "Article  1489  (1476): 
Doctors  of  physic  or  surgeons  who  have 
professionally  attended  a  person  during  the 
sickness  of  which  he  dies,  cannot  receive 
any  benefit  from  donations  inter  vivos  or 
mortis  causa,  made  in  their  favor  by  the 
sick  person  during  that  sickness.  To  this, 
however,  there  are  the  following  exceptions: 
(1)  Remunerative  dispositions  made  on  a 
particular  account,  regard  being  had  to  the 
means  of  the  disposer,  and  to  the  services 
rendered.  ^)  Universal  disposition  in  case 
of  consanguinity.  The  same  rules  are  ob- 
served with  regard  to  ministers  of  religious 
worship."  Plaintiffs'  theory  is  that  the 
terms  of  the  article  absolutely  exclude  a 
minister  of  reilg^lous  worship,  professionally 
attending  the  testatrix  durini;  the  sickness  of 
which  she  dies,  from  receiving  any  benefit 
from  testamentary  dispositions  made  in  his 
favor  during  that  sidmess;  and  their  con- 
tention is  that  the  presumption  of  the  Code 
Is  a  conclusive  presumption  of  law,  that 
cannot  be  destroyed  by  contravaillng  proof; 
and  that  tbe  beneficiary  minister.  In  order 
to  sustain  a  legacy  in  his  favor,  will  not  be 
allowed  to  prove  that  the  reprobated  disposi- 
tion was  voluntary.  Per  contra,  the  argu- 
ment and  contention  of  defendant  is  that 
aride  1489  must  be  construed  with  articles 
119  and  1749  of  the  Revised  CivU  Code;  and, 
as  thus  construed,  an  exception  is  created  In 
favor  of  the  husband  of  the  testatrix,  not- 
withstanding he  is  a  minister  of  the  gospel; 
that  is  to  say,  that  although,  as  a  minister 
of  the  gospel,  a  donee  under  the  testament 
has  professionally  attended  the  testatrix  dur- 
ing the  sickness  of  which  she  afterwards 
dies,  he  will  not  be  deprived  of  any  benefit 
from  donations  made  in  his  favor  during 
that  sickness,  if  he  be  the  husband  of  the 
testatrix,  the  law  declaring  that  the  husband 
owes  to  his  wife  "fidelity,  support,  and  as- 
sistance" (Rev.  Civ.  Code,  art.  119);  and 
plaintiffs'  averment  being  that  the  defend- 
ant was,  at  the  time  of  his  marriage  and 
since,  professionally  attending  (the  testatrix) 
as  a  minister  of  religious  worship,  during 
the  sickness  of  which  she  died,  etc. 

Counsel  for  defendant  has  very  succinctly 
stated  the  theory  of  the  defense  in  his  brief 
as  follows,  to  wit:  "The  conclusion  to  be 
derived  from  consideration  of  tbe  different 


articles  of  the  Code  appears  to  be  an  un- 
avoidable one.  Mutual  fidelity,  support,  and 
assistance  are  enjoined  In  article  119  upon 
the  husband  and  wife.  Their  relations,  each 
to  the  other,  presuppose  as  much.  Such  be- 
ing the  nature  of  the  article.  It  would  be 
inconsistent  with  it  to  affect  with  incapacity 
the  particular  si>ouse  who  may  have  be- 
stowed care  and  given  comfort  in  affliction 
to  the  other.  In  point  of  fact,  to  do  this 
would  be  to  condemn  and  punish  the  dis- 
charge of  duty.  The  civil  law  does  not  do 
violence  in  this  way  to  the  natural  law. 
On  the  contrary,  tbe  natural  law  introduces 
the  civil  law,  and  travels  along  with  It  Tbe 
Influence  of  the  husband  over  the  wife,  when 
he  happens  to  be  a  minister  of  the  gospel, 
is  no  more  to  be  apprehended  than  is  any 
other  devoted  and  pious  relation  of  buman 
existence.  The  Inflnence  in  question,  if  sub- 
versive of  liberty  at  all,  should  be  guarded 
against,  not  only  in  the  case  of  illness,  or 
when  the  husband  appears  In  this  or  the 
other  part  of  the  drama  of  life,  but  must  be 
controlled  by  some  rule  of  daily  use  and  of 
universal  application.  It  Is  Just  this  whicb 
the  law  has  attempted.  It  would  have  been 
unwise.  If  not  Impossible,  to  forbid  all  dona- 
tions or  acts  of  liberality  between  spouses. 
The  Code,  therefore,  has  taken  the  proper 
precaution  in  the  premises  by  declaring  that 
all  donations  between  married  persons,  made 
during  marriage,  should  remain  revocable. 
Rev.  Civ.  Code,  art  1749.  It  is,  then,  in 
the  proper  interpretation  of  article  212  and 
of  article  1749,  and  in  the  application  and 
enforcement  of  both  of  the  articles  to  the 
facts  and  circumstances  as  they  arise,  that 
the  security  ^of  the  married  parties  is  to  be 
sought  and*  not  In  the  f&lse  theory  upon 
which  plaintiffs  have  proceeded,— of  danger 
to  society  from  the  devoted  relations  of  man 
and  wife."  Our  attention  has  been  attracted 
to  other  articles  of  the  Code  as  illustrative 
of  the  reciprocal  weights  of  the  spouses  In  the 
matter  of  their  power  to  dispose  of  property 
by  gratuitous  tiUe  generally.  One  of  them 
provides  that  the  spouses  "can,  by  marriage 
contract  make  to  each  other,  reciprocal,  or 
the  one  to  the  other,  what  donations  they 
think  proper,  under  the  modifications  herein- 
after expressed"  (Rev.  Civ.  Code,  art  1743); 
the  corresponding  article  of  the  French  Code 
being  1091.  Another  of  them  provides  that 
"one  of  the  married  couple  may,  either  by 
marriage  contract  or  during  the  marriage, 
give  to  the  other.  In  full  property,  all  that  he 
or  she  might  give  to  a  stranger"  (Id.  art 
1746) ;  the  corresponding  article  of  the  French 
Code  being  1094.  And  the  support  which 
the  provisions  of  those  articles  bring  to  the 
defendant's  theory  is  that  notwithstanding 
the  law  Imposes  upon  the  husband  the  duty 
of  fidelity,  support  <uid  assistance  as  a  debt 
of  the  spouse,  yet  It  at  the  same  time  pn- 
mits  the  wife,  during  the  marriage,  to  make 
a  donation  to  the  husband,  in  full  property, 
of  all  that  she  might  give  to  a  stranger; 
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thus  lUustratlng  the  theory  of  the  law  to 
be  that  the  duties  and  relations  ot  the 
spouses  Inter  se  do  not  operate  as  an  ob- 
stacle to  the  exercise  of  testamentary  capac- 
ity by  one  in  favor  of  the  other;  and  that 
this  theory,  when  constrned  with  the  provi- 
sions of  article  1489,  negatives  its  denundar 
tion  in  respect  to  a  minister  of  religions 
worship  when  he  is  at  the  same  time  the 
husband  of  the  testatrix.  These  articles  are 
In  keeping  with  the  provisions  of  article  1740, 
making  donations,  whether  inter  vivos  or 
mortis  cansa,  always  revocable,  and  confer- 
ring npon  the  wife  the  power  of  revoking 
"without  her  being  authorized  to  that  effect 
by  her  husband,  or  a  court  of  Justice;"  this 
free  and  unrestricted  power  of  revocation 
being  the  fair  equivalent  of  her  power  of 
testamentary  disposition.  Our  attention  has 
also  been  called  to  the  fact  that  article  212 
of  the  French  Code  corresponds  with  article 
119  of  our  own  Code,  article  909  of  the  for- 
mer with  1489  of  the  latter,  article  1001  of 
the  former  with  article  1744  of  the  latter, 
article  1094  of  the  former  with  article  1746 
of  the  latter,  and  artlde  1006  of  the  former 
with  article  1749  of  the  latter;  thus  render- 
ing an  examination  of  the  Stench  Jurispru- 
dence permissible,  if  not  necessary. 

Referring  to  the  treatise  of  Marcade  on  Do- 
nations and  Testaments,  we  find  his  com- 
mentary  on   the  foregoing  articles  of  the 
French  Code  to  favor  the  defendant's  theory, 
—from  which  his  counsel's  argument  Is  chief- 
ly drawn,— and,   inasmuch  as  the   learned 
Judge  of  the  district  court  accepted  this  au- 
thor's Interpretation  of  the  French  law,  and, 
in  connection  with  bis  own  "reasons  for  judg- 
ment," has  furnished  a  translation  of  the 
text,  we  liave  reproduced  It  as  follows,  to 
wit:   "Article  1489,  Rev,  Olv.  Code,  provides 
that:    'Doctors  of  physic  or  surgetms  who 
have  professionally  attended  a  person  during 
the  sickness  of  which  he  dies  cannot  receive 
any  benefit  from  donation  inter  vivos  or  mor- 
tls  causa  made  in  their  favor  by  the  sick  per- 
aons  during  that  sickness.    To  this,  however, 
there  are  the  following  exceptions:    1.  Re- 
munerative dispositions  made  on  a  particular 
account,  regard  being  had  to  the  means  of 
the  disposer  and  to  the  services  rendered.   2. 
Universal  dispositions  In  case  of  consanguin- 
ity.    The  same  rules  are  observed  with  re- 
gard to  ministers  of  religious  worship.'  Does 
the  incapacity  created  by  this  article  attach 
to  the  pbysldan  or  minister  who  is  also  the 
husband  of  the  testatrix?    The  question  is 
new   In  our  Jurisprudence,   but  not   so   In 
France.   Article  000  of  the  Code  Napoleon  is. 
In  terms,  identical  with  our  article  1480.    In 
his  commentaries  thereon,  Marcade,  with  his 
osual   lucidity  of  exposition,  says:   'All  au< 
thors  concur  in  the  opinion  that  the  prohibi- 
tion of  article  000  is  not  intended  for  the  doc- 
tor or  minister  of  worship  who  may  be  the 
husband  of  the  person  who  has  made  her 
will  during  the  sickness  of  which  she  died,' 
and  it  has  been  so  decided  by  the  court  of 


cassation  on  August  30,  1806;  and,  in  fact, 
as  article  212  Imposes  upon  each  spouse  the 
obligation  of  personally  assisting  the  other, 
to  strike  the  husband  with  incapacity  fc^r 
having  given  his  care  and  services  to  his 
wife  would  be  to  punish  him  for  having  per- 
formed his  duty.  Besides,  between  spouses, 
the  captation,  the  extreme  influence  of  the 
one  over  the  other,  is  not  more  to  be  feared 
in  case  of  sickness  and  because  of  the  service 
which  the  husband  may  render  as  a  doctor 
or  as  minister  than  it  Is  in  all  circumstances 
of  life.  It  Is  every  day,  and  In  all  those  mo- 
ments of  outpouring  of  the  heart  and  of  con- 
fidential intercourse,  that  that  influence  sub- 
versive of  freedom  is  to  be  dreaded.  Hence, 
between  spouses,  it  was  not  a  special  rule, 
founded  on  sickness,  or  on  this  or  that  qual- 
ity of  the  husband,  that  should  have  been  es- 
tablished. It  was  by  a  general  rule  of  dally 
application  that  the  efCects  of  the  too  great 
Influence  of  one  spouse  over  the  other  had  to 
be  prevented,  and  this  Is  what  the  law  has 
done.  But,  as  it  was  impossible  to  prevent 
aU  liberalities  between  husband  and  wife,  the 
Code  has  deemed  it  sufficient  safeguard  to 
declare  that  every  gratuitous  disposition  be- 
tween spouses  sliall  be  revocable  at  the  will 
of  the  disposer,  as  in  case  of  testaments. 
And,  even  though  the  marriage  of  the  doctor 
or  of  the  minister  shonld  have  taken  place 
during  the  malady  of  which  the  testatrix 
died,  and  In  the  course  of  which  liberalities 
were  made.  It  is  clear  that,  inasmuch  as  the 
marriage  is  valid,  and  must  produce  all  its 
effects,  the  rules  which  we  have  indicated 
would  apply,  since  they  are  among  the  ef- 
fects of  marriage.  But  this  rule  is  subject  to 
exception  If  It  be  shown  by  the  heirs  of  the 
testatrix  that  the  marriage  was  contracted 
solely  to  escape  the  prohibition  ot  our  article. 
In  that  case  the  liberalities  would  be  an- 
nulled at  the  death  of  the  sick  person,  be- 
cause the  Infamous  conduct  of  a  man  who 
has  entered  in  the  holiest  of  covenants  for  the 
sole  purpose  of  accomplishing  his  shameful 
designs  could  not  relieve  him  of  his  Incaiiaci- 
ty  under  the  law.  The  principle  and  the  ex- 
ception are  Justly  consedtited  by  Jurispru- 
dence. Volume  3,  p.  408,  No.  630."  The 
Judge  also  makes  quotations  from  Demo- 
lombe  to  the  following  effect,  viz.:  "By  the 
terms  of  article  212  the  husband  owes  assist- 
ance to  his  wife.  Thence  flows  the  duty  and 
the  right  to  give  her  his  services  during  sick- 
ness. It  would  be  revolting  to  say  that  the 
husband  should  then  keep  away  from  his 
wife,  and  abandon  her,  in  order  to  preserve 
his  title  to  the  evidences  of  her  tenderness 
and  gratitude.  Ergo,  since  the  husband  who 
attends  or  who  assists  his  wife  in  sickness 
by  doing  so  fulfills  one  of  the  noblest  duties 
of  marriage,  It  is  impossible  that  the  legisla- 
tor should  have  stricken  him  with  incapacity 
by  reason  of  the  v^y  accomplishment  of  tha/. 
duty.  And  the  legislator  has  not  done  so. 
On  the  contrary,  he  has  by  special  provision 
regulated  wliat  liberalities  may  be  made  be 
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tween  spouaes,  whether  by  marriage  contract 
or  during  the  marriage.  Those  provisions 
embody  a  complete  order  of  inlnclples  on  that 
subject,  and  apply  In  all  cases,  and  to  all 
husbands,  without  distinction,  whatevw  be 
their  calling,  doctor,  minister  of  worship,  or 
other  and  In  whatever  situation  they  may  be. 
Whence  it  follows,  as  has  been  said  by  the 
court  of  cassation,  that  It  was  not  for  hus- 
bands that  the  prohibition  in  article  906  was 
£etabllshed."  Demolombe  also  holds  that  the 
fact  of  the  marriage  having  been  solemnized 
and  of  the  testament  having  been  made  dur- 
ing the  last  sickness  of  the  testatrix  does  not 
altw  the  rule,  provided,  however,  that  the 
physician  or  the  minister  of  worship  has  not 
married  the  sick  person  for  the  sole  purpose 
of  fraudulently  eluding  the  incapacity  result- 
ing from  his  calling.  1  Demolombe,  Don.  et 
Test  p.  556  et  seq..  No.  543  et  seq.  To  the 
same  general  effect  are  the  following  authors, 
viz.:  2  VazeUIe,  Don.  &  Test.  p.  135;  3  Toul- 
lier,  Don.  &  Test  p.  29,  No.  66;  2  Troplong, 
Don.  &  Test  pp.  234,  235;  1  Coin  de  I'IsIe, 
Don.  &  Test  p.  106.  This  theory  is  enforced 
by  Demolombe  In  the  following  terms,  to  wit: 
"(1)  Aux  termes  fle  Tartlde  212,  le  marl  doit 
assistance  a.  sa  femme;  et  de  la  rSsuIte  le 
devoir  et  le  droit  aussi  sans  doute:  de  lul 
donner  ses  solns  dans  sea  maladies;  11  seralt 
rSvoItant  de  dire  que  le  marl  devralt  alors 
^'eloigner  de  sa  femme  et  la  dSlalsser  pr6- 
cissement  afln  de  conserver  ses  titres  aux 
temoignages  de  sa  tendresse  et  de  sa  recon- 
naisance.  Done,  puisque  le  marl  qui  soigne 
ou  qui  assiste  aa  femme  rempllt  ainsi  I'nn 
dos  plus  nobles,  devoirs  au  marlage,  II  est  im- 
possible que  le  Ifiglslateur  I'alt  frappe  d'in- 
capadtS,  &  raison  mGme  de  raccomplisemoit 
de  ce  devoir.  (2)  AussI,  n'en  est-il  rien;  le 
l^glslateur  au  contraire,  a  r6gie  par  des  dis- 
positions spMales,  ce  qui  conceme  les  llb6- 
ralitte  entre  ^poux,  soit  par  contrat  de  mar- 
lage, solt  pendant  le  marlage  (Art.  1091  et 
sulv);  ces  dispositions  forment  un  ordre  de 
princlpes  complet  sur  cette  matlSre,  et  qui 
s'appliquent  dans  tons  les  cas  et  fi.  tons  les 
maris  sans  distinction,  quel  que  solt  leur  6ta.t 
mSdldns,  mlnlstres  du  culte  ou  autres,  et 
dans  quelque  situation  qu'ils  pulssent  se  trou- 
ver;  et  11  en  r&sulte,  comme  la  Cour  de  Cas- 
sation la  dit  fort  justement  que  ce  n'est  pas 
pour  epoux  qu'a  6t6  Stabile  la  prohibition  con- 
tenue  dans  I'article  909."  Demolombe,  p. 
556,  No.  543.  That  author  expresses  the  idea 
to  be  that  it  is  not  the  minister  of  religion 
who  would  be  deemed  Incapable  of  receiving 
.  testamentary  dispositions,  but  the  husband, 
if  the  strict  interpretation  of  the  article  909, 
Code  Nap.,  contended  for,  prevails;  as.  In 
snch  case,  the  husband's  influence  Is  far 
greater  over  the  wife  than  that  of  the  minis- 
ter can  possibly  be.    2  Laurant  p.  484. 

In  French  Jurisprudence,  Key  v.  Brolson 
is  considered  the  leading  case,  and  one  upon 
which  the  discussions  of  French  authors 
have  chiefly  turned.  Vide  7  Journal  du 
Palais,  p.-  121.    Subsequent  decisions  of  the 


court  of  cassation,  while  differing  there- 
from In  some  respects,  have  with  general 
uzKmlmlty  affirmed  the  principles  announced 
therein.  Bonnet  v.  Dusordet,  15  Journal  du 
Palais,  689;  Dusordet  v.  Bonnet  14  Journal 
du  Palais,  592;  Boyer  v.  Damlens,  17  Jour- 
nal du  Palais,  580.  The  only  exception 
stated  In  those  decisions  to  the  applicability 
of  Marcade's  theory  Is  tb&t  of  a  man  who 
married  a  woman  In  fraud  of  the  law,  "or 
with  the  fraudulent  design  of  defeating  the 
incapacity  established  by  law."  In  Rey  v. 
Brolson,  the  court  of  cassation  say:  "Whare-' 
as  the  Rev.  Olv.  Code,  by  article  1094,  em- 
powers the  spouses  to  give  to  each  other 
reciprocally  within  the  limits  therein  set 
forth  all  that  they  may  dispose  of  In  favor 
of  a  stranger;  whereas  article  212  imposes 
upon  the  spouaea  the  mutual  duties  of  fidel- 
ity, support,  and  assistance,  whence  It  fol- 
lows that  it  waa  not  for  buaband  and  wife 
that  the  prohibition  of  article  909  was  estab- 
liahed;  and  whereas  the  application  of  that 
prohibition  waa  not  formally  asked  before 
the  lower  court,  aa  abould  have  been  done, 
—the  appeal  la  dismissed,"  etc.  In  thait  case 
It  appears  that  a  gtrl  who  was  afflicted  with 
phthisis  married  her  attending  physician.  A 
few  weeks  after  the  marriage  she  made  a 
public  will,  by  which,  after  making  a  few 
special  legades,  she  left  the  bulk  of  her  for- 
tune to  her  husband  as  universal  legatee. 
Her  broths  brought  ault  to  revoke  the  wQl 
on  the  grounds:  First,  that  the  marriage 
was  a  simulation.  Intended  to  evade  the  pro- 
vision of  the  law  relative  to  the  prohibition 
against  physicians  attending  persons  during 
their  last  Illness;  aecond,  that,  even  if  the 
marriage  be  valid  and  legal,  the  husband 
being  at  the  same  time  the  physlciaii  attend- 
ing his  fiancee,  the  prohibition  of  the  law 
invalidates  her  subsequent  testamaitary  dis- 
position in  hla  ttiYor.  It  waa  upon  theae 
propositions  that  the  judgment  of  the  court 
was  pronounced.  In  Bonnet  v.  Dusordet,  15 
Journal  du  Palais,  689,  the  court  of  cassation 
held  that  if,  under  artidea  1091  and  1094  of 
the  Revised  Civil  Code,  the  physician  who 
treated  a  person  during  the  sickness  of 
which  she  died,  and  who  married  her  during 
the  course  of  her  Illness,  can  legally  take 
donations  made  to  him  during  that  interval. 
It  is  because  these  donations  are  presumed 
to  have  been  freely  made  by  reason  of  con- 
jugal affection;  but  It  la  otherwise  when 
the  donatlona  are  ahown  not  to  have  sprung 
from  this  affection,  and  free  consent  but 
that  they  had  no  other  cause  than  the  Influ- 
ence which  the  phyaldan  had  over  the  pa- 
tient and  the  abuse  of  this  Influence  by  the 
physician,  to  obtain  these  donatlona  from 
her  during  her  laat  moments.  It  waa  npon 
such  a  atate  of  facts  aa  Is  contemplated  In 
the  laat  paragraph  having  been  alleged  and 
proven  that  the  donation  under  consld^titlon 
in  that  case  was  revoked  and  set  aside.  In 
Dusordet  v.  Bonnet  14  Journal  du  Palais, 
699,  the  coiut  held  that,  conceding,  la  the 
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flrat  place,  tliat  !t  dearly  appeared  from  all 
tbe  eTidence  In  the  case  tliat  the  marriage 
contracted  on  the  14th  of  October,  and  tbe 
SQbsequent  unlv^sal  testamentary  bequest 
ot  the  ISth  of  the  same  month,  took  place 
during  the  slcknesB  of  which  the  testatrix 
died;  and.  In  the  second  place,  that  tbe  hus- 
band bad  been  originally  the  only  physician 
of  the  widow  whom  he  married,  and  aftor 
he  had  married  her  and  called  In  othca"  phy- 
sicians, that  he  was  the  habitual  physician 
and  attendant  In  whom  she  placed  confl- 
dence,  and  that  be  was  thus  brought  within 
the  prohibitive  terms  of  article  809  of  tbe 
Code,  hence  It  was  Impossible  for  the  leg- 
atee to  be  released  therefrom  by  means  of  a 
marriage  which  was  evidoitly  contracted  en- 
tirely for  the  purpose  of  escaping  from  the 
prohibition.  In  tbat  case  the  donation  was 
annulled  and  set  aside,  the  wife  having  died 
just  one  month  and  two  days  after  the  mar- 
riage. In  Boyer  v.  Beaufort,  17  Journal  du 
Palais,  681,  the  court  had  undo:  considera- 
tion an  antffliuptlal  manlage  contract,  which 
the  collateral  heirs  sought  to  revoke  on  the 
ground  that,  the  husband  of  tbe  deceased 
having  attended  ber  as  physician  previous 
to  her  marriage,  while  she  was  sofTerlng 
from  the  illness  of  which  she  died,  he  was 
Incapable  of  recMving  anything  from  ber  by 
such  contract  Notwithstanding  the  court 
sustained  the  defendants'  plea  of  10  years' 
prescription,— treating  the  action  as  one  of 
rescission,— -yet  they  held  that.  If  the  law  pro- 
hibited physicians  from  receiving  donations 
from  their  patients,  it  was  only  in  cases 
where  a  dangerous  influence  had  brought 
about  these  donations,  and  not  when  they 
were  freely  and  voluntarily  mode  In  view  of 
a  marriage  which  actually  took  place  sub- 
sequently; the  donation  in  this  last  event, 
possessing  a  legitimate  cause,  was  secure 
from  attack.  TazeiUe  defines  the  artides  of 
the  Fr«ich  Code  thus:  "Artlde  909  does 
not  make  an  express  exception  for  the  hus- 
band who,  being  a  physician,  gives  to  his 
wife  the  aid  and  assistance  of  his  art;  but 
artlde  212  establishes  between  sxwuses  tbe 
redprocal  obligations  of  aid  and  assistance, 
and  artlde  1904  authorizes  them  to  make 
donations  to  each  other.  From  all  which  it 
has  been  prop^ly  conduded  that  the  hus- 
band who  is  a  physician  performs  a  duty  in 
employing  his  art  and  in  giving  his  aitten- 
tlon  and  care  to  the  treatment  of  his  wife 
when  sidi:  and  that  his  ^x>fession  of  phy- 
sician or  surgeon  ou^t  not  to  make  him 
lose  the  right,  which  all  other  husbands 
bave,  to  the  donations  of  his  wife.  But  It 
bas  beoi  held  that  a  marriage  which  took 
place  during  the  sickness  of  the  wife,  for 
the  purpose  of  getting  rid  of  the  invhibitlon 
of  tbe  law,  ought  not  to  have  the  eCFect  of 
validating  tbe  donation,  otherwise  void." 
2  VazeUIe,  Don.  &  Test  p.  135;  C!ode  Nap. 
909.  Vide  M.  Orealer,  No.  127;  ToulUer, 
No.  06;  Duranton,  No.  257;  Dallos,  c.  2,  {  7, 


No.  9.  As  Duranton  bas  wdl  said:  "Un- 
worthiness  should  not  cover  or  sbldd  In- 
capadty."  ToulUer  states  that  physicians 
who  give  their  wives  the  care  and  assistance 
of  their  art  are  excepted  from  the  prohibi- 
tion. Article  1094  gives  the  spouses  the 
power  of  giving  and  receiving  without  ex- 
cepting husbands  who  are  physicians.  Un- 
der artlde  212,  spouses  owe  to  each  other 
reciprocally  aid  and  assistance.  This  is  suf- 
fldent  to  establish  or  prove  that  the  geneitil 
prohibition  of  artlde  909  does  not  strike  or 
attach  to  husbands  who  are  physldans.  8 
TonUler,  Don.  &  Test  p.  29,  No.  66. 

The  foregoing  ample  dtatlons  from  tbe 
French  Code  and  jurisprudence,  as  well  as 
from  tbe  treatises  of  Frendi  commentators 
on  tbe  Code  Napoleon,  dearly  show  thefa: 
concurrence  in  text  as  in  opinion,  witb  our 
own  C!ode  and  jurisprudence.  After  care- 
ful examination  of  this  Interesting  subject 
in  all  of  its  bearings,  we  have  reached  the 
same  conclusion  at  which  our  learned  broth- 
er of  tbe  district  court  arrived,— that  the 
plaintiffs'  complaint  of  the  testamentary  dis- 
position, being  null  on  accoimt  of  the  sap- 
I>oBed  ascendency  the  defendant  had  acquir- 
ed over  his  deceased  wife  by  reason  of  the 
influence  he  exorted  over  her  as  a  minister 
of  religious  worship.  Is  barred  by  the  pro- 
visions of  articles  1889  and  1492  of  the  Re- 
vised Civil  Code. 

6.  Considering  the  authorities  cited,  and 
the  views  that  are  expressed  In  paragraph 
a,  supra,  to  the  efTect  that  the  framers  of 
the  Code  Intentionally  closed  tbe  portals  ot 
justice  against  "all  actions  of  nullity  for 
cause  of  captation,  whether  unaccompanied 
or  coupled  with  fraudulent  practices,"  it  is 
immaterial  for  us  now  to  inquire  whether 
the  allegations  of  plaintiffs'  petition  in  this 
regard  ttfe  full  and  complete  or  vague  and 
todeflnite;  and  it  Is  likewise  equally  unim- 
portant for  us  to  inquire  whether  tbe  in- 
tervention Is  barred  by  certain  antecedent 
Judicial  admissions  or  not  Altogether  the 
case  has  been  examined  and  disposed  of  in 
a  manner  comporting  with  the  important 
questions  and  large  values  Involved,  and  the 
high  diaracter  of  tbe  defoidant  as  a  min- 
ister of  religious  worship;  and  we  feel  justi- 
fied in  saying  that  none  of  the  diarges  pre- 
ferred are  tenable  in  law.  Judgment  af- 
firmed. 


(M  La.  Ann.  1198) 

REDDICK  V.  WHITE.    (No.  11,382.) 

(Snpreme  CooH  of  Louisiana.    April  23,  1894.) 

Wife's  Fabafhebnai.  Pbopebtt  —  Administba- 

TiOK  BT  EosBAND— Suit  aoainst  Wivb's  Pabt~ 

KBB— I^BESOBIPnOH. 

On  Motion  to  Dismiss  AppeaL 

There  is  no  provision  in  our  law  permit- 
ting the  filing  of  the  record  of  appeal  "in  forma 
pauperis."  The  record  mnst  be  stamped,  or  the 
canse  cannot  be  heard.  C<MiBt  1879,  art  146; 
Act  No.  136  of  1880,  {  1,  par.  45;  Id.  {{  10,  22. 
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On  the  Merita. 

1.  The  administration  by  tlie  hnsband  of  the 
paraphernal  property  of  the  wife  Ib  not  displaced, 
and  the  community  deprived  of  the  fruits,  mere- 
ly becnnse  the  husband  receives  a  salary  from 
the  partnership  of  which  his  wife  is  a  member, 
formed  for  the  cultivation  of  the  plantation,  a 
part  of  which  ia  her  paraphernal  property,  the 
husband  having  the  management  of  the  entire 
plantation  for  the  partnership  as  well  as  for  his 
wife.  Rev.  Civ.  Code,  arts.  2383,  2385,  2386; 
Clarke  v.  Insurance  Co.,  18  La.  431;  Finckney 
▼.  MnlhoUan,  6  Rob.  (La.)  41;  Richard  y. 
Blanchard,  12  Rob.  (La.)  624. 

2.  An  action  by  the  hnsband  for  alleged  ad- 
vances to  and  debts  paid  for  such  partnership, 
brought  against  the  partner  of  his  wife.  Is  sub- 
ject to  the  role  that  one  partner  cannot  sue  his 
copartner  for  specific  sums,  but  only  f<>r  a  set- 
tlement of  the  partnership,  and  for  uie  balance, 
with  interest,  thereon  found  due  on  settlement. 
Story,  Partn. J§  217,  219,  221;  Gridley  v.  Con- 
ner, 4  Rob.  (Lk.)  445;  I>romgoole  t.  Gardner, 
10  Mart  (La.)  433. 

3.  An  acaon  to  recover  the  amount  of  al- 
leged debts  paid  and  advanced  for  another  is 
an  action  for  the  settlement  of  a  partnership, 
and  is  prescribed  by  ten,  not  one,  three,  or  five, 
years.  Rev.  Civ.  Code,  arts.  3538,  3544;  Acts 
of  1888,  No.  78;  Owen  v.  Holmes,  12  Rob.  (La.) 
14& 

(SyUabns  by  the  Court) 

Appeal  from  civil  district  court,  parish  of 
Orleans;    Nicholas  H.  Rlghtor,  Judge. 

Action  by  W.  S.  Reddlck  against  B.  M. 
White.  Judgment  for  defendant,  and  plain- 
tiff appeals.    Reversed. 

Frank  C.  Zacharle,  for  appellant  B.  How- 
ard McCaleb,  for  appellee. 

On  Motion  to  Dismiss. 

MILLER,  J.  The  motion  to  dismiss  In 
this  case  is  on  the  ground  that  the  recwd  of 
appeal  Is  not  stamped,  as  required  by  section 
1  of  Act  No.  136  of  1880.  The  appellant 
claims  that,  under  the  order  of  the  lower 
court,  the  appeal  was  allowed  in  forma  pau- 
peris, dispensing  him  from  stamping  the 
record.  We  are  aware  of  no  legislation  that 
authorizes  this  court  to  dispense  with  the 
stamping  of  the  record  as  a  preliminary  to 
the  hearing  of  the  cause.  The  appellant 
refers  to  the  di^spensation  from  costs  ac- 
corded by  courts  of  equity  to  the  poor  liti- 
gant, and  Insists  our  coiu-ts  can  observe  the 
same  rule.  But  our  courts  are  controlled 
by  the  legislation  on  the  subject  That 
legislation  Is  to  provide  the  means  to  main- 
tain the  judiciary  by  stamps  to  be  paid  for 
by  the  litigant  and  affixed  to  all  papers  filed 
or  used  in  the  courts,  including  records  of 
appeaL  The  state  Is  exempted  from  costs 
on  the  general  principle  that  in  Its  own 
courts  the  sovweign  pays  no  costs.  The 
city  pays  none  in  advance  In  criminal  cases 
by  statutory  exemption,  and  there  may  be 
other  exemptions  by  statute.  The  exemp- 
tion lllnstrateis  the  mle  that  all  litigants 
must  observe  the  law  requiring  stamps  In 
legal  proceedings.  It  Is  claimed  that  the 
eleventh  article  of  the  bill  of  rights  of  the 
state  constitution  declaring  that  the  courts 
are  open  to  all  entitles  the  appellant  in  forma 


pavpeiii  to  file  the  record  withont  stamps. 
The  same  constitution  provides  for  stamps 
to  be  paid  by  litigants  as  the  revenue  of  the 
state  for  supporting  the  courts.  If,  under 
article  11  of  the  bill  of  rights,  the  courts 
are  to  be  open  without  costs  to  the  claim  of 
litigants  who  daim  privileges  as  poor  liti- 
gants, on  the  same  principle  It  might  be 
claimed  there  was  no  authority  under  the 
bill  of  rights  to  exact  any  stamps.  We 
think  the  right  of  all  to  appeal  to  the  courts 
for  the  redress  of  grievances  Is  subject  to 
the  limitation  of  the  constitution  its^  that 
fees  shall  be  paid  In  the  form  of  stamps. 
We  find  no  warrant  in  the  constitntion  or 
In  our  legislation  to  dispense  the  appellant 
from  stamping  the  record,  and  we  cannot 
supply  an  exception  when  the  lawgiver  ha,« 
made  none.  Const  art  145;  Act  No.  136  of 
1880,  {  1,  par.  45;  Id.  H  10,  22.  In  State  ▼. 
Recorder,  33  La.  Ann.  226,  an  application  was 
made  to  the  court  to  compel  the  lower  court 
to  send  up  the  record  wlthont  the  stamps, 
on  the  ground  of  the  poverty  of  the  litigant 
This  court,  without  passing  on  the  question 
of  the  exemption  of  the  litigant  from  costs, 
referred  the  applicant  to  the  lower  court 
The  case  decides  notliing,  except  the  appli- 
cation must  be  made  primarily  to  the  lower 
court  In  this  case  ttiat  application  wa# 
made,  anc  the  Issue  now  is  presented  to  this 
court  whether  it  can  entertain  this  appeal 
on  an  unstamped  record.  In  our  opinion, 
we  cannot  but  In  view  of  the  appellant's 
application  to  the  lower  court  and  by  rea^ 
son  of  its  order,  we  think  the  appellant 
should  be  allowed  the  opportunity  to  stamp 
the  record  If  he  desires  to  submit  his  case 
for  decision.  It  Is  therefore  ordered,  ad- 
judged, and  decreed  that  the  appeal  be  dis- 
missed at  the  appellant's  costs,  imless  with- 
in 10  days  he  places  the  required  stamps  on 
the  record  of  appeal. 

On  the  Merltjs. 
(May  14,  1894.) 
The  plaintiff,  alleging  that  Us  wife  In- 
herited a  plantation,  sold  a  portion  to  de- 
fendant and  formed  a  partnership  with 
him  for  the  cultivation  of  the  property;  that 
In  defendant's  purchase  he  assumed  as  part 
of  the  price  one-half  of  cotaln  debts  of  the 
wife,  agreeing  In  the  partnership  articles 
that  the  profits  of  the  plantation  should  be 
applied  to  pay  these  debts,  and  as  to  any 
residue  left  unpaid  the  defendant  should 
be  bound  for  bl,s  part  The  plaintiff  alleges 
that  he  administered  bis  wife's  share  of  the 
partnership  property,  made  payments  oat 
of  the  profits  of  the  debts  stipulated  to  be 
paid,  and  also  advanced  his  ovra  funds  for 
those  payments  as  well  as  for  other  partner- 
ship debts;  that  defendanfjs  share  of  the 
profits  was  Insufficient  to  pay  the  half  of  the 
debts  he  had  assumed  and  his  part  of  the 
partnership  debts,  and  that  he  Is  Indebted  to 
the  extent  of  plaintiff's  payments  of  that 
part  of  the  debts  for  which  defendant  was 
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liable.  The  suit  Is  to  recover  that- Indebt- 
edness. The  defendant  pleaded  the  prescrip- 
tion of  one,  three,  and  five  years.  The  excep- 
tions being  oyerroled  he  answered,  denying 
that  plaintiff  administered  his  wife's  share 
of  the  partnership  property;  hence,  had  no 
claim  for  payment  made  with  her  funds, — 
1.  e.  arising  from  her  share  of  the  partnership 
property,— or  that  plaintiff  ever  advanced  his 
own  funds  for  the  partnership.  The  plaln- 
tiCTs  wife  Intervened,  Joining  the  defendant 
In  controv<>rting  the  asserted  liability  of  de- 
fendant The  Judgment  was  for  him,  and 
the  plaintiff  appeals. 

When  the  partnership  was  formed.  In  1878, 
the  plalntlfTs  wife  was  largely  indebted,  fto 
part  of  which  Indebtedness  the  plantation 
was  mortgaged.  The  defendant,  in  purchas- 
ing part  of  the  i>lantatlon,  agreed  to  pay  as 
part  of  the  price  one-half  of  the  wife's  in- 
debtedness; the  half  being  fixed  at  $4,908. 
The  partnership  agreement  proposed  that  all 
the  revenues  derived  from  the  cultivation  of 
the  property  should  be  applied  to  pay  the 
wife's  indebtedness  subsisting  at  the  date  the 
partnership  was  formed:  that  the  defendant 
was  to  be  bound  for  one-half  of  any  amount 
left  unpaid,  and  there  was  the  usual  stipu- 
lation for  the  e<inal  division  of  partnership 
profits  and  debts.  The  plaintiff  managed 
the  property,  attended  to  the  cultivation, 
shipment  of  the  crops,  and  received  and  ap- 
plied the  proceeds.  The  crops  appear  to  have 
been  meager.  The  funds  realized  from  their 
sale  seem  to  have  been  applied  In  payments 
on  the  mortgage  debt,  and  expenses  of  the 
plantation;  and  at  the  dose  of  the  partner- 
ship In  1883  a  large  portion  of  th6  debt  ex- 
pected to  be  discharged  from  the  crops  re- 
mained unpaid.  We  have  been  unable  to 
detmnlne  from  the  record  the  contentlcm  of 
plaintiff  that  he  paid  the  debts  of  the  part- 
nership to  the  extent  of  becoming  a  creditor 
of  the  defendant  for  |4,430,  the  amount  for 
which  Judgment  is  dalmed.  The  petition 
refers  to  an  account  annexed.  We  find  an 
account  of  crops  and  payments,  another  head- 
ed "Black's  Note,"  and  a  mass  of  testimony 
referring  to  disbursements  for  the  partner- 
ship. From  all  this  we  cannot  ascertain 
how  plaintiff  makes  up  the  amount  he  claims, 
aor  how  It  is  supported.  The  record  fur- 
nishes no  basis  on  which  the  pecuniary  re- 
lations of  the  parties  can  be  adjusted,  and 
hence,  determining  the  legal  questions,  we 
will  remand  the  case. 

The  law  presumes  the  paraphernal  prop- 
»ty  of  the  wife  to  be  under  the  husband's 
administration,  and,  when  thus  administered, 
ttie  fruits  bdong  to  him.  Rev.  Civ.  Code, 
arts.  2383,  2385,  2386.  The  defendant  denies 
that  the  husband  so  administered,  and  In 
this  the  wife,  in  her  Intervention,  concurs 
with  d^endant  To  support  their  conten- 
tions both  rely  on  the  fact  that  the  plaintiff 
was  paid  for  his  services  in  managing  the 
plantation,  and  It  is  claimed  that  he  was  a 
mere  laborer  for  the  partneiship.     We  think 


the  argument  of  defendant  on  this  point  mis- 
conceives the  facts,  as  well  as  the  legal  re- 
lations arising  out  of  the  facts.  The  part- 
nership agreement  stipulated  $300  per  annum 
should  be  allowed  for  labor,— that  is,  all  the 
labor  required.  It  was  this  $300  plaintiff 
was  paid,  or  rather  received  for  himself  out 
of  the  partnership  revenues,  and  with  which 
he  defrayed  all  labor  charges.  The  fact  that 
he  received  this  $300  per  annum  firom  the 
partnership.  In  which  his  wife  was  a  partner, 
did  not  exdude  him  from  administering  the 
paraphernal  interest  of  one-half  in  the  part- 
nership, or  deprive  him  of  the  right  Jure 
marltl  arising  oat  of  that  administration. 
The  defendant's  brief  suggests  the  plaintiff 
was  a  laborer  on  the  plantation  before  his 
wife  acquired  it,  and  that  relation  the  de- 
fendant insists  was  not  changed  after  the 
wife  acquired,  sold  one-half  the  plantation 
to  defendant,  and  formed  the  partnership. 
We  think,  on  the  contrary,  whoi  the  wife 
acquired  the  property,  and  at  a  later  period 
formed  the  partnership  for  its  cultivation, 
the  property  first,  and  afterwards  the  part- 
nership Interest  in  respect  to  it,  fell  by  op- 
eration of  law  under  the  husband's  ad- 
ministration. The  wife  may  retain  the 
administration  of  the  paraphernalia  by  ap- 
pointing the  husband  her  agent  Miller  v. 
Handy,  83  La.  Ann.  160;  Rev.  Civ.  Code, 
art  ^84.  In  this  case  no  such  agency  ex- 
isted. The  husband  administered  solely  by 
virtue  of  the  marital  relation.  The  wife 
sued  to  resume  the  administration  of  her 
paraphernal  estate,  but  not  till  1888.  It  is 
our  condaslon,  therefore,  the  plaintiff  be- 
came entitled  to  the  share  of  bis  wife  In  the 
partnership  revomes,  and  in  the  adjustment 
of  defendant's  liability,  if  any,  plaintifl.  is 
entitled  to  charge  all  payments  of  partner- 
ship debts  made  with  ae  from  the  wife's 
share  of  the  partnership  funds,  if,  over  and 
above  the  funds  derived  from  the  partner- 
ship, the  husband  made  payments  of  the  part- 
nership debts  during  its  existence  or  after  its 
dissolution,  he  is  eatitied  to  recover  one-half 
the  amount  so  paid,  with  legal  Interest  from 
the  dates  of  such  payments.  If  these  pay- 
ments should  have  been  on  account  of  the 
mortgage  debt  of  the  wife,  that  would  not 
enUtie  the  husband  to  any  subrogation  to  the 
rights  of  the  mortgage  creditor,  as  there  was 
no  conventional  or  legal  subrogation.  The 
husband  is  not  bound  for  the  debt  of  the  wife 
resting  on  her  separate  property^— L  e.  ac- 
quired by  inheritance,  as  in  this  case,— and 
hence,  if  he  paid  her  mortgage  debt,  or  that 
of  the  defendant,  her  partner,  there  would 
be  no  subrogation., 

The  plaintiff  In  this  case  is  asserting,  in 
respect  to  the  paraphernal  interest  of  the 
wife  in  the  partnership,  the  right  of  one  part- 
ner against  his  copartner.  The  same  rule 
applies  as  In  ordinary  cases  for  the  aetOe- 
ment  of  the  partnership.  It  is  well  setOed 
one  partner  cannot  sue  the  other  for  specific 
sums.    The  suit  must  be  for  the  setUement 
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of  the  partnership,  which  of  conrse  embraces 
an  Inqnlry  Into  the  assets  of  the  partnership, 
Its  liabilities,  the  profits,  the  credits  in  favor 
of  each  partner,  and  the  charges  against  him. 
On  all  these  elements  the  balance  for  or 
against  the  partners  Is  ascertained,  and  Judg- 
ment given  accordingly.  Story,  Partn.  8{ 
217,  219,  et  seq.;  Gridley  t.  Ck)nner,  4  Rob. 
(La.)  445;  Dromgoole  v.  Gardner,  10  Mart 
(La.)  433,  passim.  It  is  only  for  the  balance 
found  due  on  the  final  settlement  that  the 
partner  can  sue.  If  either  partner  has  paid 
mortgage  debts  which  the  partnership  as- 
sumed, or  If  the  share  of  the  profits  of  either 
partner  has  been  thus  applied,  there  would 
be  no  subrogation  In  favor  of  either  partner 
to  the  mortgage  debt.  The  whole  rights  of 
the  partners  are  merged  in  the  balance  found 
due  on  the  settlement. 

The  prescription  of  three  years  pleaded  l^ 
the  defendant  has  no  application  to  the  de- 
mand of  plaintiff.  That  prescription  refers 
to  accounts  for  goods  sold,  and  merchants' 
accounts  against  their  customers,  and  gen- 
erally to  those  business  or  other  relations  in 
which  accounts  are  usually  rendered.  Rev. 
Civ.  Code,  art  3338;  Acts  of  1888,  No.  7a 
The  prescription  agralnst  the  action  for  mon- 
eys advanced  or  debts  paid  by  one  for  an- 
other, or  tor  tlie  settlement  of  a  partnership, 
Is  ten,  not  three  or  five,  years.  Rev.  Civ. 
Code,  art  3544;  Owen  v.  Holmes,  12  Rob. 
(La.)  148. 

Reserving  our  opinion  on  the  question  of 
liability,  we  will  remand  the  case,  with  in- 
structions for  the  lower  court,  by  testimony 
cv  the  r^wrt  of  experts,  to  ascertain:  (1) 
The  amount  of  the  payments,  if  any,  by  the 
plaintiff  out  of  his  own  funds,—!,  e.  not  the 
funds  of  the  partnership,— of  the  debts  of 
the  partnership;  (2)  the  amoimt  of  the  debts 
of  the  partnership,  if  any,  paid  by  defend- 
ant out  of  the  funds  of  the  partnership;  (3) 
the  amount  of  the  partnership  funds  received 
by  each  partus;  (4)  the  balance  for  or 
against  each  partner  on  the  adjustment  of 
the  partnership  affairs.  We  assume  that,  as 
to  the  amoimt  of  the  crop  proceeds  and  the 
mortgage  debt  of  Rowland,  the  record  as  it 
now  stands  affords  full  information;  and  It  is 
therefore  ordered,  adjudged,  and  decreed  that 
the  judgment  of  the  lower  court  be  avoided 
and  reversed,  that  the  case  be  remanded  as 
directed  and  for  the  purposes  stated  in  this 
opinion,  and  that  appellee  pay  costs. 

On  Application  for  Rehearing. 

(May  26,  1804.) 

As  the  record  does  not  furnish  the  basis 
to  adjust  the  controversy,  we  will  so  far  mod- 
ify our  previous  opinion  as  to  reserve  for  de- 
termination, when  the  case  comes  again 
before  us,  the  questions  of  Interest  claimed 
by  plaintiff,  and  whether  he  is  entitled  to  any 
subrogation  to  the  mortgage  rights  of  Bow- 
land,  or  the  judgment  rights  of  Black  and 
Davis.  In  making  this  reservation  we  are 
not  to  be  understood  as  acquiescing  in  the 


view  of  plalntlfl's  connse)  advanced  in  snp- 
port  of  the  application  for  rehearing.  We 
simply  reserve  the  questions.  It  is  there- 
fore ordered,  adjudged,  and  decreed  that  our 
former  opinion  and  de<Tee  be  modified  to  ihe 
extent  stated,  and  the  cause  be  remanded  for 
the  purposes  stated  in  the  original  opinion 
and  decree,  and,  although  we  think  all  the 
testimony  needed  has  been  indicated,  with 
the  rights  of  the  parties  to  offer  besides  such 
testimony  as  they  deem  i)ertlnent  Rehear- 
ing refused. 

(4t  Ul  Ana.  8») 
STATE  ez  rel.  WHITAKBR  v.  ADAMS  et  al. 

(No.  11,626.) 
(Supreme  CSonrt  of  Loniaiana.    May  7,  18&4.) 

Rkmovai.  or  Rkoobobb  of  Rboordhr's  Cocbt  — 
FowBR  of  Citt  Cottnciu 
The  proviaions  of  article  201  of  the  consti- 
tution— that,  for  any  of  the  causes  enumerated 
in  article  196,  district  attorneys,  clerks  of  conrt, 
sheriffs,  coroners,  recorders,  justices  of  the 
peace,  and  all  other  parish,  municipal,  and  ward 
officers,  shall  be  removed  by  Judgment  of  the  dis- 
trict court  of  the  .domicile  of  such  officer  (in 
the  parish  of  Orleans,  the  civil  district  court) — 
are  not  ezcl  naive  of  ail  other  methods  by  which 
municipai  officers  may  be  displaced.  The  power 
granted  by  the  freneral  assembly,  in  sections  58 
et  seq.  of  the  charter  of  New  Orleans,  to  the 
common  council,  to  remove  the  recorders  of  the 
recorders'  courts  by  impeachment  proceedings, 
is  constitutionaJly  granted.  Miller,  J.,  dissent- 
ing. 
(Syllabus  by  the  Court.) 

Appeal  from  civil  district  court,  parish  of 
Orleans;   Nicholas  H.  Rightor,  Judge. 

Petition  of  the  state,  on  the  relation  of 
B.  S.  Wliitaker,  against  Thomas  R.  Adams 
and  others.  Decree  for  plaintiff,  and  defend- 
ants appeaL   Reversed. 

E.  A.  O'SuIlivan,  City  Atty.,  for  appellants. 
Farrar,  Jonas  &  Kruttschnltt,  for  app^ee. 

NIOHOLLS,  C.  J.  The  question  submitted 
to  us  for  decision  is  whether,  while  the  re- 
corder of  the  first  recorder's  conrt  of  the 
city  of  New  Orleans  is  present,  able,  and 
willing  to  perform  the  duties  of  his  office,  he 
can  be  suspended  from  exercising  his  func- 
tions, and  tempoiarlly  replaced  by  the  re- 
corder pro  tem.,  through  an  order  of  suspen- 
sion from  the  mayor  of  the  city;  this  order 
being  grounded  upon  the  pendency  of  im- 
peachment proceedings  t)efore  the  city  coun- 
cil, directed  against  the  recorder.  Defend- 
ants involse,  in  favor  of  the  afarmatlve  of 
this  proposition,  sections  58  et  seq.  of  Act 
No.  20  of  1882,  known  as  the  "Charter  of  the 
City  of  New  Orleans,"  which  confer  upon 
the  common  council  the  iiower  of  impeach- 
ment, and  name  the  recorders  of  the  dty, 
among  otbars,  as  holding  their  o&csa  sub- 
ject to  tills  power.  Relator's  contention,  ou 
the  other  hand,  is  that  for  high  crimes  and 
misdemeanors;  for  nonfeasance  and  malfea- 
sance in  office;  for  incompetency;  for  cor- 
ruption, favoritism,  extortion,  or  oppression 
In  office;  or  for  gross  misconduct  or  habitual 
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dnmkenneaa,— an  exclnslTe  method  of  re- 
moval from  office  Is  provided  by  article  201 
of  tbe  constitution,  which  declares  that,  for 
such  causes,  district  attom^v,  clerks  of 
court,  sheriffs,  coroners,  Justices  of  the  i>eace, 
and  other  parish,  mtmiclpal,  and  ward  offi- 
cers, shall  be  removed  by  judgment  of  the 
district  court  of  the  domicile  of  such  officer, 
and  that  the  office  which  he  holds  is  one  of 
the  offices  covered  by  the  article. 

Recorders,  in  New  Orksans,  are  part  and 
parcel  of  the  machinery  of  the  city  govcm- 
ment  They  are  not  constitutional  officers. 
State  T.  Ramos,  10  La.  Ann.  ^2.  The  re- 
corder's court  is  purely  a  statute  court.  It 
might  be  conceded  that  the  recorders,  as  to 
removal  from  office,  fall  under  the  terms  of 
article  201  of  the  constitution,  without  de- 
termining the  issue  raised  in  this  case.  The 
real  issue  is  whether  the  power  of  removal 
referred  to  in  the  artlde  of  the  constitution 
is  Identical  with  the  power  of  amotion,  im- 
peachment, or  quasi  Impeachment,  on  which 
the  defendants  base  their  right  to  act,  and 
whether  proceedings  under  article  201  are 
exclusive  of  any  other  method  by  which  mu- 
nicipal officers  may  be  displaced.  If  the  two 
proceedings  are  refercblo  to  separate  and 
distinct  powers,  as  the  source  from  which 
they  spring,  and  the  former  method  of  re- 
moval Is  not  necessarily  exclusive  of  the  lat- 
ter, the  provisions  of  article  201  of  the  con- 
stitntlon  do  not  control  this  case.  Relator's 
contention— that  he  is  not  "removable  for 
cause,"  otherwise  than  by  the  civil  district 
court— could  be  well  admitted,  as  thoroughly 
correct,  if  "Judicial"  proceedings  be  referred 
to,  and  yet  the  course  pursued  by  the  de- 
fendants be  perfectly  sust&lnable,  as  legal. 
That  the  general  assembly  conceived  there 
was  a  difference  between  "Judicial  removals 
for  cause  after  trial,"  and  impeachment, 
quasi  Impeachment,  or  amotion  of  its  offi- 
cers by  a  municipal  body  acting  politically, 
and  In  the  discharge  of  an  administrative 
duty,  and  that  both  could  be  resorted  to 
though  under  different  circumstances  and 
varying  conditions,  appears  on  the  face  of  the 
act;  for  while  section  40  declares  that,  for 
the  causes  specified  in  article  106  of  the 
oonstltntlon,  the  recorders  shall  be  "re- 
moved" in  the  manner  pointed  out  by  article 
201,  sections  58  et  seq.  confer  expressly  upon 
tile  council'  the  power  of  "impeaching"  these 
same  recorders.  We  are  of  the  opinion  that 
the  legislature  was  Justified  in  making  the 
distinction  It  did.  Proceedings  for'  the  re- 
moval of  officers,  wheth»  by  that  name,  or 
that  of  impeachment,  addressal,  expulsion, 
amotion,  or  quasi  impeachment,  do  not  prop- 
erly and  regularly  belong  to  the  Judicial  de- 
partment They  are  universally  recognized  as 
arising  !n  and  from  the  exercise  of  the  politi- 
cal power  of  the  state,  lodged  in  its  legislative 
and  executive  branches.  If  the  Judiciary 
has  jurisdiction,  in  any  manner,  shape,  or 
form,  over  such  proceedings,  it  is  only  by 
Ttrtne  of  direct,  special,  exceptional  grant 


While  the  dlstrlbntloQ  of  the  dlfCerent  pow- 
ers in  a  state  to  the  different  departments 
is,  of  course,  under  the  control  of  the  con- 
vention which  framed  the  organic  law,  and 
it  is  at  liberty,  in  Its  apportionment  of  pow- 
ers, to  depart.  In  greater  or  lesser  degree, 
from  what  is  and  has  been,  for  generations, 
regarded  as  the  functions  legitimately  be- 
longing to  each,  and  those  separating  each, 
and  such  action  must  be  maintained  and  en- 
forced, it  is  none  the  less  true  that  such  ac- 
tion preserves  a  di8tlnctlv«3  exceptional  char- 
acter. As  exceptional  In  Its  nature,  It  has, 
to  a  degree,  to  be  construed,  as  to  its  scope, 
by  the  rules  governing  exceptional  legisla- 
tion. While  full  effect  is  to  be  given  to  It, 
it  should  be  k^t  within  precise  limits,  and 
not  be  extended  beyond  the  cases  evidently 
contemplated  to  be  covered  by  it.  The  rea- 
son, the  object,  and  the  purpose  to  which  it 
owed  its  origin  must  be  constantly  kept  in 
view.  It  must  be  couceded  that  in  adopting 
article  201  of  the  constitution  the  convention 
made,  not  Mily  a  departure,  but  a  very  great 
departure,  from  established  principles.  We 
are  therefore  of  the  opinion  that  when  It 
provided  a  method  for  the  removal  of  offi- 
cers, through  courts,  after  a  full  trial,  and 
slow  and  regular  Judicial  proceedings,  it  in- 
1»nded  to  establish  a  special  and  additional, 
and  not  an  exclusive,  method  of  removal, 
and  that,  if  the  proceeding  be  exclusive,  it 
is  exclusive  only  to  the  extent  that  It  has 
been  so  specially  made  by  express  deciara* 
tlon. 

What  were  the  object  and  purpose  of  this 
extraordinary  grant  of  exceptional  power  to 
the  Judiciary?  In  our  opinion,  it  was  to 
furnish  a  guard  and  a  protection  against 
the  unjustifiable  continuance  in  office  of  in- 
competent and  unworthy  officers,  by  giving 
to  the  people,  acting  directly  in  theU-  own 
right,  a  special  remedy,  to  which  they  could 
themselves  have  free  recourse.  Independently 
of  the  official  action  of  others.  Without  this 
article  the  people  would  have  to  rely  entirely 
for  relief  upon  the  governor  or  general  as- 
sembly, or  the  municipal  authorities,  who, 
no  matter  how  great  the  occasion  or  cause 
for  action  might  be,  would  be  free  to  act, 
or  not,  as  they  thought  proper.  With  the 
article,  they  could  themselves  force  an  issue 
In  any  given  case,— willful  inaction,  mis- 
placed friendship,  or  partisan  favoritism  to 
the  contrary  notwithstanding.  A  second  pur- 
pose was  to  substitute  in  lien  of  the  removal 
of  officers  by  addressal  —by  mere  resolution 
—the  special  method  Hirongh  judicial  pro- 
ceedings, without  interfering  or  dashing 
with  other  powers,  either  of  the  legislature 
or  of  the  municipal  authorities.  That  the 
convention  did  not  think  that  the  method 
of  removal  of  officers  provided  for  by  article 
201  was  exclusive  of  others,  of  and  by  Its 
own  fbrce,  but  required  a  direct  affirmative 
declaration  to  that  effect  to  make  it  exclu- 
sive, will  appear  from  article  152,  in  which 
It  is  provided  that,  quoad  addressals  from 
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office  by  the  leglslatare,  it  ahonid  be  bo  to 
the  extent  of  Its  terms.  The  absolute  depri- 
vation of  the  political  right  of  holding  an 
office  nnder  the  state,  or  of  holding  a  mu- 
nicipal office  under  the  dty  charter,  brought 
about  through  the  Instnimentallty  of  the 
legislature  or  the  municipal  authorities,  is 
something  other  and  different  from  the  tem- 
porary displacement  of  an  officer  from  an 
office  to  which  he  might  again  be  legally 
elected  or  appointed,  operated  through  the 
courts  by  regular  Judicial  proceedings.  The 
source  of  power  of  the  two  proceedings  Is 
not  only  different,  but  the  penalty  is  differ- 
ent, and  the  cliaracter  of  the  proceeding  is 
differ^it,— one  being  political  and  adminis- 
tratlTe;  the  other  being  now  Judicial,  by 
constitutional  grant  A.  proceeding  for  the 
Judicial  removal  of  a  district  Judge  would 
not  bar  an  Impeachment  proceeding  by  the 
legislature  against  the  same  Judge,  for  the 
same  offenses,  while  he  was  still  in  office. 

Pursuing  the  subject  further,  we  find  that 
the  constitution  reserved  and  gave  to  the 
general  assembly  full  power  and  control  over 
the  creation  of  a  government  for  the  city 
of  New  Orleans.  It  did  so  with  knowledge 
of,  and  with  reference  to,  the  well-recognized 
existence,  inherently,  in  municipal  corpora- 
tions, of  the  power  of  removal  or  amotion 
of  Its  officers;  and,  in  giving  this  unre- 
stricted power  to  the  general  assembly,  it 
must  have  contemplated,  and  did  contem- 
plate, that  in  creating  the  corporation  the 
legislature  would  deal  with  that  power,  ei- 
ther widening  or  restraining  it  as  in  Its  Judg- 
ment it  would  deem  best  The  general  as- 
sembly under  the  constitution,  had  the  power 
to  determine  what  the  officers  of  the  cor- 
poration should  be,  and  to  define  and  fix 
their  respective  duties.  It  had  the  right  to  fix 
and  determine  what  the  qualification  for  those 
offices  should  be,— the  terms  and  conditions 
upon  which  they  should  be  assumed,  and  the 
twms,  conditions,  and  circumstances  under 
which  they  should  be  vacated.  Every  per- 
son accepting  office  under  the  city  charter 
accepted  It  on  the  conditions  constitutionally 
affixed  to  the  office  in  the  charter.  The  re- 
corders' courts,  as  we  have  said,  are  part 
of  the  machinery  of  the  city  government 
They  were  not  organized  by  direct  special 
act  under  the  grant  of  power  conveyed  in 
article  136  of  the  constitution,  but  through 
the  act  organizing  the  city  nnder  the  consti- 
tntionally  reserved  and  granted  power  of 
creating  a  government  for  the  city.  The 
courts  are  purely  statute  courts,  liable  to 
entirely  disappear  by  legislative  action,  and 
subject  to  modification  as  to  their  powers. 
Just  as  is  the  city  government  of  which  they 
form  a  part 

We  do  not  think  that  any  of  the  decisions 
quoted  by  relator  reach  this  case.  The  only 
point  decided  in  Richard  v.  Rousseau,  35  La. 
Ann.  934,  was  that  article  201  of  the  con- 
stitution had  no  reference  to  minor  officers 
elected  by  the  various  parish  and  municipal 


corporations  of  the  state.  The  mind  of  the 
chief  Justice,  who  was  the  organ  of  the  court 
on  that  occasion,  was  as  to  who  was  outside 
of  the  provisions  of  the  article,— not  who 
was  inside  of  the  same,  nor  what  the  effect 
of  being  within  it  would  be. 

The  fact  referred  to  in  relator's  brief, 
that  the  recorders  are  elected  by  the  people, 
and  not  by  the  common  council,  would  per- 
haps have  furnished  a  good  argument  before 
the  legislature  in  favor  of  withholding  the 
power  of  amotion  from  reaching  the  record- 
ers; but  It  does  not  legally  affect  the  situa- 
tion, when  the  general  assembly  has  thought 
proper  not  to  do  so,  and  there  was  no  con- 
stitutional obligation  on  its  part  to  with- 
hold it  It  must  be  observed,  however,  that 
the  mayor  of  the  dty,  and  other  officers  elect- 
ed by  the  people,  are  brought  under  the  op- 
eration of  the  same  power.  It  may  also  be 
observed  that  the  attention  of  the  legislature 
seems  to  have  been  directed  to  this  subject 
and  to  the  cases  of  the  officers  elected  by 
the  people,  as,  in  one  respect  it  distinguishes 
them  from  those  elected  by  the  coimcU:  for 
section  80  of  the  act  declares  "that  in  addi- 
tion to  the  power  of  removal  by  way  of 
mPBACHMKitT  the  council  shall  have  power  to 
remove  at  any  time  from  office  any  officer 
of  the  council  elected  by  them,  by  rbbolutiox 
declaratory  of  Its  want  of  confidence  in  said 
officer;  provided  that  two  thirds  of  the  mem- 
bers elected  to  said  council  shall  vote  In 
favor  of  said  resolution."  (Italics  ours.) 
In  the  minds  of  some  persons,  it  may  doubt- 
less be  considered  unwise  to  have  lodged  in 
the  common  council  as  much  power  over  tlie 
elective  officers  as  the  general  assembly  has 
granted  to  it;  but  we  are  not  to  deal  with 
statutes  from  what  we  might  consider  Im- 
politic or  unwise.  The  Issues  which  are 
presented  in  this  case  are  similar  to  those 
in  the  case  of  State  ex  reL  Behan  v.  Judges, 
35  La.  Ann.  1076,  though  advanced  at  a  little 
later  stage  of  the  Impeachment  proceedings, 
and  presented  under  somewhat  different 
form.  The  decision  in  that  case  strongly 
supports  the  views  herein  expressed.  We 
discover  no  nnconstltutionallty  in  Act  No.  20 
of  1882,  in  the  respects  complained  of.  Hie 
Impeachment  proceedings  being  legal,  the 
order  of  suspension  based  thereon  was  also 
legaL  For  the  reasons  assigned,  it  is  hereby 
ordered,  adjudged,  and  decreed  that  the  Judg^ 
ment  appealed  from  be,  and  the  same  is 
hereby,  annulled,  avoided,  and  reversed,  and 
it  is  now  ordered,  adjudged,  and  decreed 
that  relator's  demand  be  rejected,  at  his 
costs. 

WATKINS,  J.  (concurring).  The  state- 
ment of  this  case  is  best  given  In  the  lan- 
guage of  the  relator's  petition,  thus:  "That 
your  relator  was,  on  the  22d  day  of  April, 
1892,  elected  recorder  of  the  first  recorder's 
court  of  the  city  of  New  Orleans,  for  the 
term  of  four  (4)  years.  That  he  was  there- 
after duly  commissioned,  qualified,  and  took 
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possession  of  and  enjoyed  the  o£9ce  of  re- 
corder of  the  first  recorder's  court  of  the 
city  of  New  Orleans  until  the  18th  day  of  Jan- 
uary, 1884,  vrben  one  Thomas  R.  Adams  did 
usurp,  intrude  into,  and  imlawfuUy  take  pos- 
session of  the  said  office  of  recorder  of  the 
first  recorder's  court  of  the  city  of  New  Or- 
leans, and  has  ever  since  continued  to  usurp, 
intrude  Into,  unlawfully  hold,  and  exercise  the 
functions  of  said  office,  to  which  your  relator 
is  lawfully  entitled,  and  which  be  has  the 
right  to  exercise.  That  the  said  Thomas  R. 
Adams  claims  the  said  office  by  virtue  of  a 
certain  alleged  order  oj  the  mayor  of  the  city  of 
Neu  Orleani,  tutpending  your  relator  at  recorder 
of  said  court,  and  by  virtue  of  laid  alleged  pro- 
ceedings taken  by  the  common  council  of  the 
city  of  New  Orleans,  through  its  committee  on 
jmblie  order,  at  alto  through  alt  of  itt  membert, 
tittinff  at  an  aUeged  court  of  impeachment,  to  re- 
move your  relator  from  the  office  aforetaid.  The 
laid  alleged  order  of  tutpention,  and  taid  pro- 
eeedingi  of  laid  city  council  are  all  taken  under 
authority  alleged  to  be  vested  in  said  mayor 
and  in  said  common  council,  and  in  its  com- 
mittee of  public  order,  under  the  charter  of 
said  city,  being  Act  No.  20  of  the  Acts  of  the 
Legislature  of  the  State  of  Louisiana  for  tbe 
1882,  and  especially  under  section  19  and  sec- 
tions 58  to  62,  Inclusive,  of  said  act  Relator 
further  avers  that  said  act  of  the  legislature 
of  tbe  year  1882,  and  especially  the  herebi- 
above  named  sections  of  said  act,  in  to  far  at 
the  tame  purport  to  confer  upon  the  mayor  of 
the  eity  of  New  Orleant,  or  the  membert  of  the 
common  couhetl  of  taid  eily,  or  any  number  of 
them,  any  power  to  tutpend  your  relator  at  re- 
corder of  laid  court,  or  to  remote  him  from  hit 
oiffiee  at  recorder  of  taid  court,  are  uncontlUution- 
(U,  nuU,  and  void,  for  Out:  that  the  taid  act,  in  to 
far  at  it  vettt  any  power  in  taid  eily  council  or 
in  taid  mayor  to  tutpend  or  remote  your  relator 
from  office,  vettt  in  taid  mayor  and  common  coun- 
cil judicial  funeiiont,  in  violation  of  articlet  14 
andlSot  the  constitution  of  the  state  of  Louisi- 
ana; and  it  alto  violatet  articlet  196  and  £01  of  taid 
eoniHtution,  which  confer  upon  the  civil  ditlriet 
court  for  the  pariih  of  Orleant,  alone,  the  power 
of  removing  your  relator  from  taid  office.  That 
said  Thomas  B.  Adams,  notwithstanding  tbe 
premises,  pretends  and  claims  that  he  has 
tbe  right  to  exercise  tbe  duties  of  recorder  of 
tbe  first  recorder's  court  of  the  city  of  New 
Orleans;  that  he  is  entitled  to  perform  the 
duties  of  said  office,  and  to  receive  tbe  salary 
thereof,— notwithstanding  the  fact  that  your 
relator  is  not  sick,  nor  absent  from  the  city  of 
New  Orleans,  nor  legally  suspended  from  of- 
fice." (My  Italics.)  The  prayer  of  tbe  petition 
is  that  the  said  Thomas  R.  Adams  may  be 
oasted  from  tbe  said  claim,  and  debarred 
from  asserting  the  same  against  relator;  that 
it  may  be  adjudged  and  decreed  that  he  Is  tbe 
Judge  of  said  first  recorder's  court,  and  en- 
titled to  perform  its  functions,  and  recover 
tbe  profits,  honors,  and  emoluments  thereof, 
notwithstanding  said   order  of   suspension. 


and  the  proceedings  of  tbe  city  council  looking 
to  his  Impeachment  and  removal  from  office. 
The  answer  is  practically  a  genoial  denial, 
coupled  with  an  averment  of  the  mayor's 
right  to  suspend  the  relator  from  the  per- 
formance of  the  duties  of  his  office,  under  the 
powers  vested  in  him  by  law.  It  further  avers 
that  the  provisions  of  the  city  charter  in  no 
manner  conffict  with  the  constitution;  the  re- 
lator being  a  municipal,  and  not  a  constltu- 
tional,  officer;  that  recorders'  courts  in  tbe  city 
of  New  Orleans  were  for  the  first  time  creat- 
ed by  tbe  city  charter  of  1882,  and  for  that 
reason  the  provisions  of  the  constitution 
adopted  in  1879  did  not  Include  tbe  Judges  of 
these  recorders'  courts;  that,  as  these  officers 
were  created  by  tbe  legislature,  it  was  com- 
petent for  it  to  indicate  tbe  mode  of  electing 
and  displacing  tbe  incumbents  of  them,  and 
for  that  reason  tbe  act  of  the  legislature  does 
not  come  in  conflict  vrltb  the  constitutioo. 
On  these  issnes  the  case  was  tried,  and  Judg- 
ment was  pronounced  in  favor  of  the  relattNr, 
and  the  respondent  has  appealed. 

The  Judge  a  quo  assigned  as  his  "reason  for 
Judgment"  that  the  relator  is  a  municipal  of- 
ficer, and  comes  wltbln  the  designation  and 
provisions  of  article  201  of  tbe  constitution, 
viz.  "and  all  other  parish,  municipal,  and 
ward  officers,"  and  that  "the  formidable 
power  and  resp<HisIbillty  of  removal,  having 
been,  by  tbe  sovereign  will,  formulated  in 
the  constitution,  lodged  In  the  Jndlclary 
alone,  cannot  be  delegated  by  tbe  legislature 
—a  co-ordinate  department  of  the  state  gov- 
ernment—to another  body  of  magistracy.  A 
consideration  of  articles  fourteen  (14)  and  fif- 
teen (15)  of  the  constitution  makes  this  con- 
clusion more  Inevitable  and  imperative." 
"The  mayor  and  common  council  are  with- 
out power  in  the  premises." 

It  is  evident  that  the  Judge  a  quo  accepted 
the  theory  of  relator's  counsel,  as  set  out 
in  his  petition,  to  the  effect  that  the  legis- 
lative grant  of  power  to  the  common  council 
of  tbe  city  of  New  Orleans  (Act  No.  20  of 
1882)  to  impeach,  and  to  the  mayor  to  sus- 
pend, a  municipal  officer,  is  unconstitutional 
and  void,  because  it  Is  a  Judicial  power  of 
removal,  which,  by  the  terms  of  article  201 
of  the  constitution.  Is  confided  ezduislvely 
to  the  civil  district  court,  and  consequently 
cannot  be  exerdsed  by  any  otber  depart- 
ment of  the  state  government,  "nor  by  any 
person,  or  ct^ectlon  of  persons  holding  office 
in  them."  Articles  14,  IB,  CJonst.  1879.  And 
it  Is  equally  evident  that  this  supposed  con- 
filct  between  tbe  city  charter  and  the  con- 
stitation  arises  from  the  fact  that  the  power 
conferred  on  the  common  coimdl  and  the 
mayor  is  tbe  same  power  that  is  conferred  on 
the  dvU  district  court;  otherwise,  artides  14 
and  15  of  the  constitution  would  have  no  ap- 
plicability to  tbe  question  under  conslds-a- 
tlon.  No  otber  groimd  Is  assigned  for  tbe  un- 
constltnttonality  of  the  dty  charter,  and  no 
otber  can  be  considered.  This  supposition 
of  counsel  must  be  correct;    otherwise,  tbe 
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position  aa^samed  Is  Illogical.  And  attention 
la  attracted  at  this  time  to  the  position  that 
Is  assumed  by  the  relator,  In  order  to  dis- 
embarrass the  argument  of  any  reference  to 
the  question  of  tlw  constitutional  authority 
of  the  legislature  to  impart  political  power 
to  the  municipality  of  New  Orleans.  But 
is  the  legislatiye  grant  of  the  power  of  re- 
moval by  Impeachment,  which  the  city  char- 
ter confers  upon  the  common  council  of  the 
city  of  New  Orleans,  and  the  power  of  sus- 
pension conferred  upon  the  mayor,  in  any 
sense  a  Judicial  power,  incompatible  with 
the  power  that  Is  conferred  by  article  201 
of  the  constitution  on  the  clTil  district  court? 
That  question  was,  in  effect,  decided  just  the 
other  way  In  State  ex  rel.  Behan  y.  Judges, 
35  lia.  Ann.  1076.  That  was  a  case  of  pro- 
hibition issued  by  this  court  against  one  of 
the  Judges  of  the  dvll  district  court,  who 
had  granted  an  injunction  restraining  and 
prohibiting  the  common  council  of  the  city 
uf  New  Orleans  from  further  proceeding 
with  the  impeachment  of  Olty  Treasurer 
Walshe,  and  the.  mayor  from  In  any  man- 
ner interfering  with  said  treasurer  in  the 
possession  and  administration  of  his  said 
office.  "The  preliminary  writ  of  injunc- 
tion," say  the  court,  "was  granted  at  the 
ins^ce  and  request  of  the  treasurer,  and 
was  predicated  mainly  on  hU  allegation, 
and  on  the  district  Judge's  opinion,  that  the 
provisions  of  the  city  charter  which  author- 
ize the  removal  of  city  officials  by  impeach- 
ment by  the  city  council  were  in  direct  vio- 
lation of  the  constitution."  And  in  its 
analysis  of  the  respondent  Judge's  defense 
to  the  writ  of  prohibition,  the  court  said: 
"The  alleged  unconstitutionality  of  the  pro- 
ceedings is  [subject]  to  two  subdivisions, 
viz.:  (1)  That  In  organizing  a  court  of  im- 
peachment, the  <Aty  council  was  usurping 
Judicial  functions,  in  violation  of  articles  14 
and  15  of  the  state  constitution.  (2)  That  the 
provisions  of  the  dty  charter  on  the  subject 
of  impeachment  were  violative  of  the  con- 
stitution (articles  196  and  201),  which  has 
conferred  upon  the  Judiciary  department  the 
sole  power  of  removing  municipal  officers." 
And  In  considering  and  di,sposing  of  that 
defense  the  court  found  the  mtinlcipal  cor- 
poration was  controlled  by  a  legislative  char- 
ter, which  had  then  been  recentiy  granted, 
in  pursuance  of  the  authority  delegated  by 
the  2o4th  article  of  the  constitution;  this 
charter  specifically  recognizing  the  inherent 
power  of  amotion  of  municipal  officers  as 
existing  In  the  corporation,  and  making  addi- 
tional provision  tixc  the  exercise  of  that  pow- 
er,—-by  impeachment  "We  therefore  hold," 
said  the  court  In  summing  up  Its  opinion  on 
the  proposition  above  stated,  "both  in  rea- 
son and  on  abundant  authority,  that  no  court 
of  Justice  had  the  legal  power  to  interfere 
by  preliminary  Injunction  with  the  munici- 
pal council  in  the  exercise  of  that  franchise, 
—one  of  its  plainest  and  most  essential  ad- 
ministrative   functions,"  etc.     Entertaining 


this  opinion,  the  court,  of  necessity,  made 
the  writ  of  prohibition  perempto>7,  and  the 
twofold  effect  of  the  Judgment  was  (1)  to 
maintain  the  perfect  consonance  of  the  im- 
peachment proceedings  of  the  common  coun- 
cil with  removal  proceedings  contemplated 
xmAa:  article  201  of  the  constitution,  because 
the  former  were  legislative  and  the  latter 
were  Judicial;  (2)  because  the  power  of 
amotion  of  municipal  officers  Is  inherent  In 
all  municipal  corporations,  entirely  distinct 
from,  and  Independent  of,  the  power  of  re- 
moval provided  for  in  the  20l8t  article  of 
the  constitution,  which  Inherent  power  of 
amotion  found  expression  In  the  city  charts 
in  the  shape  of  provisions  looking  to  the 
impeachment  of  such  mimlclpal  officers. 
That  decision  clearly  show.?  that  the  power 
of  impeachment  is  not  a  Judicial,  but  a  legis- 
lative, function;  and,  being  a  legislative 
function,  the  power  of  Impeachment  did  not 
come  in  conflict  with  articles  201  or  14  or  15 
of  the  constitution.  That  decision  proceed- 
ed on  the  theory  that  the  act  of  the  legisla- 
ture 'did  not  confer  a  iwwer  of  removal,  per 
se,  being  examined  and  considered  extrin- 
slcally,  but  recognized  the  existence  of  a 
power  of  amotion  that  is  Inherent  In  all 
municipal  coriMrations,  and  apparently  con- 
ferred upon  the  common  council  of  New 
Orleans  authority  to  exercise  it  by  means' 
of  impeachment  Yet  the  court  did  not  pa,s8 
upon  the  question  of  the  constitutional  right 
of  the  legislature  to  provide  that  means  of 
amotion,  but  distinctly  left  that  question 
open  for  future  setUement  A  careful  ex- 
amination and  consideration  .of  the  princi- 
ples announced  in  the  Behan  Case  cleaiiy 
indicate  that  they  must  control  the  decision 
of  the  present  case,  because  the  issuers  are 
almost  identical.  In  that  case  the  common 
council  had  inaugurated  impeachment  pro- 
ceedings for  the  amotion  of  the  city  treasurer 
for  certain  crimes  and  misdemeanors  speci- 
fied In  the  city  charter,  and  said  treasurer 
resorted  to  an  injunction  in  the  civil  district 
court  for  the  purpose  of  arre;stlng  their  fur- 
ther progress,  and  to  prevent  his  suspension 
from  office  by  the  mayor  pending  the  trial  of 
the  impeachment  In  this  case  the  same 
council  Inaugurated  like  impeachment  pro- 
ceedings for  the  amotion  of  the  relator,  as 
city  recorder,  for  certain  causes  assigned 
in  the  city  charter,  and  relator  resorted  to 
this  ,sult  in  the  dvil  district  court  for  the 
purpose  of  ousting  the  respondent  from  the 
office  to  which  he  had  been  elected,  and 
from  which  he  had  been  suspended  by  the 
mayor  pending  the  Impeachment  trial;  re- 
lator contenuing  that  his  suspension  and 
respondent's  appointment  were  illegal,  be- 
cause of  the  illegality  of  the  Impeachment 
proceedings,  resulting  from  the  unconstitu- 
tionality of  the  city  charter  In  that  particu- 
lar. The  only  possible  difference  that  L« 
discoverable  betwem  the  two  cases  is  In 
the  fact  that  the  impeachment  proceedings 
have  gone  a  litUe  further  in  this  caae  than 
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tbey  bad  In  the  Belian  Case;  the  mayae 
having  actually  suspended  the  relator,  and 
appointed  the  respondent  In  his  stead,  to 
act  ad  interim.  This  being  the  exact  situa- 
tion of  the  case,  was  not  the  civil  district 
court  asked  to  do  Just  what  It  was  prohib- 
ited from  doing  in  the  Behan  Case,  namely, 
restirain  impeachment  proceedings  of  the 
city  council?  And  does  not  this  appeal  in- 
vite this  court  to  undo  what  that  court  has 
done,  on  the  same  ground,  and  for  like  rea- 
son, that  it  made  Mayor  Behan's  writ 
of  prohibition  peremptory?  Undoubtedly  it 
does. 

Realizing,  doubtless,  the  difficulty  of  this 
situation,  counsel  for  relator  attempts,  by  ar- 
gument, to  break  the  conclusive  force  of  the 
Behan  Case  by  citing  from  the  opinion  that 
paragraph  in  which  the  court  states  that  the 
view  taken  of  that  controversy  obviated  the 
necessity  of  passing  on  the  alleged  unconsti- 
tutionality of  the  city  charter  on  the  subject 
of  Impeachment;  the  court  holding  that  its 
convicti(»i  was  clear  to  the  effect  that  the 
district  court  bad  wrongfully  exceeded  the 
bounds  of  its  Jurisdiction,  In  atjoioing  the 
city  coundl  In  the  exercise  of  its  pow^  of 
amotion  of  a  municipal  officer,  albeit  the  pro- 
cess of  amoting  the  officer  was  by  statuttay 
Impeachment  But  it  seems  dear  that  coun- 
sel entertain  a  proper  bonceptlon  of  the  dis- 
tinction that  was  made  by  the  court,  when 
they  make,  in  their  Inief,  the  following  state- 
ment: "In  the  Behan  Case  a  Judge  of  the 
civil  district  court  had  enjoined  the  city  coun- 
cil from  i^osecuting  impeachment  proceed- 
ings against  Walshe.  The  supreme  court  is- 
sued a  writ  of  prohibition  against  this  exer- 
cise of  Jurisdiction  by  the  district  court,  upon 
the  old  and  well-settled  principle  that  a 
court  will  not  Interfere  with  the  legislative  or 
quasi  legislative  proceedings  of  a  municipal 
body,  but  will  restrict  its  interference  to  a 
protection  of  persons  and  property  against 
unlawful  interference  with  rights  by  any  one 
4!lairniiig  under  color  of  a  void  municipal  or- 
dinance or  resolution.  This  was  the  decision 
In  the  Behan  Case,  and  anything  else  was 
clearly  dictum."  But,  as  is  shown  in  the  ar- 
j^ment,  this  controv^isy  Is  In  the  identical 
situation  of  the  Behan  Case;  Whitakor,  re- 
corder, and  Walshe,  treasurer,  occupying 
identically  the  same  plane,  as  municipal  offi- 
cers, and  e<juaUy  vtrlthout  right  of  action  in 
the  civil  district  court  to  arrest  the  Impeach- 
ment proceedings  pendente  lite.  And  while 
the  proposition  announced  by  counsel  for  re- 
iatoiv-that  the  jurisdiction  of  the  dvil  dis- 
trict court  will  be  recognized,  and  was  in  the 
Behan  Case  recognized,  to  protect  the  right 
of  "persons  and  property  against  unlawful  in- 
terference by  any  one  claiming  under  a  void 
mtmlclpal  ordinance,  or  resolution"— may  be 
accepted  as  correct,  as  a  general  proposition, 
yet  it  does  not  go  to  the  extent  counsel  claim 
It  does.  The  theory  of  the  court,  doubtless, 
was  that  the  rights  of  i)er8ons  and  prc^erty 
could  be  tested  and  determined  by  the  courts 


attee  the  Impeachment  proceedings  wore  car- 
ried to  the  period  of  finality,  and  not  while 
they  were  in  motion;  for  non  constat  that  the 
impeachment  would  not  fail  of  convicting  the 
municipal  Incumbent,  but  that  in  the  event  of 
conviction  the  removed  official  might  then 
test  before  the  courts  of  justice  the  constitu- 
tionality of  the  law  which  conferred  the  pow- 
er to  impeach,  or,  in  other  words,  whether 
the  tams  and  provisions  of  the  constitution 
were  sufficiently  broad  and  comiH'ehenBlve  to 
permit  the  general  assembly  to  confer  on  the 
municipal  cwporatlon  the  legislative  power  of 
impeachment,  as  a  means  of  amotion  of  muni- 
cipal officers,  and  to  entail,  as  a  consequence, 
future  deprivation  of  the  right  of  the  incum- 
bent to  hold  municipal  office.  But  that  Is  not 
the  present  situation  of  the  Whitaker  Case. 
The  Impeachment  court  lias  not  as  yet  dis- 
posed of  the  question  before  it;  and  having 
as  yet  arrived  at  no  conclusion,  and  rendered 
no  judgment,  the  stage  at  which  the  jurisdic- 
tion of  the  courts  has  its  inception  has  not 
been  reached. 

My  conclusion  is  that,  in  so  far  as  the  ques- 
tion of  the  unconstitutionality  of  the  dty 
charter,  on  the  ground  that  It  Is  an  attempt 
to  vest  in  the  common  council  of  the  city  of 
New  Orleans  and  the  mayor  a  power  of  re- 
moval that  by  the  constitution  ia  exclusively 
conferred  on  the  civil  district  court  of  New 
Orleans,  is  concerned,  it  must  be  answaed  In 
the  negative,  and  that,  in  so  far  as  the  ques- 
tion of  the  constitutional  power  of  the  gen- 
eral assembly  to  vest  in  the  common  council 
of  the  city  of  New  Orleans  the  power  of  Im- 
peaching municipal  officers,  and  entailing,  as 
a  consequence  of  conviction,  deprivation  of 
the  right  of  the  ousted  official  to  thereafter 
hold  municipal  office,  is  concerned,  no  author- 
itative opinion  can  be  now  pronounced,  be- 
cause <1)  it  is  not  made  an  issue  in  this  case; 
and  (2)  it  can  become  a  question  for  the 
courts  only  when  the  Impeachment  proceed- 
ings have  beea  completed,  and  the  rights  of 
persons  or  propoty  are  properly  put  at  issue 
thereunder,  and  said  proceedings  and  decree 
are  set  up  as  the  foundation  of  some  right  or 
dalm,  or  same  are  relied  upon  as  the  muni- 
ment of  some  title,  to  office.  For  these  rea- 
sons, I  oraicur  in  the  opinion  and  decree  re- 
versing the  Judgment  appealed  from. 

McEIfBRT,  J.  (concurring).  The  principle 
contended  for  by  relator— that,  when  the  or- 
ganic law  provides  for  the  removal  of  an  of- 
ficer, it  is  exclusive  of  any  other  mode  than 
that  i>olnted  out  in  the  constitution— admits 
of  no  controversy.  The  recorders'  courts  in 
the  city  of  New  Orleans  are  part  of  the  judi- 
cial system  provided  for  that  city  by  the  con- 
stitution. Const,  art  130.  The  recorder  Is  a 
judicial  officer,  possessing  generally  the  pow- 
er and  authwlty  of  a  Judge.  Com.  v.  Dallas, 
4  Dall.  210.  But  the  recorder's  court  is  not 
a  "court  of  record,"  within  the  meaning  of 
article  186  of  the  CMistitution.  Therefore, 
that  artictei  providing  for  Impeachment  of 
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jadgea  of  conrts  of  record,  can  have  no  appli- 
cation to  this  case.  The  recorder  is  excluded 
from  the  mode  of  removal  provided  by  said 
article  and  article  197  by  articles  201  and  93. 
There  are  three  modes  provided  by  the  con- 
stltatlon  for  the  removal  of  recorders  of  the 
city  of  New  Orleans  for  high  crimes  and  mis- 
demeanors: (1)  By  snit  before  the  civil  dis- 
trict conrt,  parish  of  Orleans,  in  accordance 
with  article  201;  (2)  by  impeachment;  (3)  on 
address  of  two-thirds  of  the  members  elected 
to  each  bouse  of  the  general  assembly.  The 
last  two  modes  are  provided  for  by  artide  93 
of  the  constitution.  It  is  generally  conceded 
that  artide  197  of  the  constitution,  vesting 
the  sole  power  of  impeachment  in  the  house 
of  representatives,  applies  only  to  the  officers 
mentioned  in  article  196.  Article  93  is  as  fol- 
lows: "The  Judges  of  all  courts  shall  be  lia- 
ble to  Impeachment  for  crimes  and  misde- 
meanors. For  any  reasonable  cause  the  gov- 
ernor shall  remove  any  of  them  on  the  ad- 
dress of  two-thirds  of  the  members  elected  to 
each  house  of  the  general  assembly.  In  ev- 
ery case  the  cause  or  causes  for  which  such 
removal  may  be  required  shall  be  stated  at 
length  in  the  address  and  inserted  in  the 
journal  of  each  house."  There  is  a  clear  dis- 
tinction between  articles  196  and  93.  If  it 
bad  been  intended  that  all  judges  should  be 
Impeached  by  the  house  of  representatives, 
article  196  would  have  said  so,  and  ar- 
ticle 93  would  have  been  unnecessary.  The 
Impeachment  mentioned  in  article  93  Is  not 
vested  in  the  house  of  representatives,  and  it 
was  competent  for  the  general  assembly  to 
lodge  it  elsewhere.  In  all  matters  not  pro- 
hibited by  the  constitution,  the  general  as- 
sembly Is  supreme.  If  the  constitution  had 
said  that  the  dty  council  could  impeach  the 
recorder  for  high  crimes  and  misdemeanors, 
there  would  be  an  end  of  the  controversy. 
The  constitution  not  having  forbidden  the 
delegation  of  this  powo*,  either  directly  or  by 
implication,  the  general  assembly,  in  the  ex- 
ercise of  its  supreme  authority,  can  vest  it  in 
the  city  council  of  New  Orleans.  That  arti- 
cle 93  contemplated,  in  the  case  of  recorders, 
a  delegation  of  this  power  to  the  city  of  New 
Orleans,  is  very  plain,  from  the  text  of  ar^ 
tide  198.  It  is  significant  that  In  this  article, 
instead  of  using  the  word  "govamor"  or 
"executive,"  the  wards  "appointing  power" 
are  employed.  The  article  says:  "All  offico^ 
against  whom  articles  of  Impeachment  may 
be  preferred  shall  be  stispended  from  the  ex- 
ercise of  the  functions  of  their  office  during 
the  pendency  of  such  impeacbmoit,  and  ex- 
cept in  case  of  the  impeachment  of  the  gov- 
enux,  the  appointing  power  shall  make  a 
provisional  appointment  to  replace  any  sus- 
pended officer,  until  the  dedsion  of  the  Im 
peachment"  That  this  artide  applies  also  to 
another  "appointing  i>ower"  than  the  govern- 
or or  executive,  who  Issues  commissions  for 
original  vacandes  ot  to  elected  officers,  is 
very  dear,  because  of  the  omission  of  the 
word   "governor"   «  "executive,"   and  the 


delegation,  by  article  253  of  the  constitution, 
to  the  citizens  of  New  Orleans,  the  right  of 
appointing  the  several  public  officers  neces> 
sary  for  the  administration  of  the  police  of 
said  city.  The  recorder  is  a  necessary  officer 
for  such  purposes,  and  article  93  seems  spe- 
dally  to  have  been  framed  for  the  purpose  of 
allowing  the  dty  council,  by  parmlssicn  of 
the  general  assembly,  to  impeach,  for  high 
crimes  and  misdemeanors,  the  recorder  of  the 
dty  of  New  Orleans.  State  ex  rel.  Behaa  v. 
Judges,  35  La.  Ann.  1075.  In  my  opinion  an 
offense  embraced  in  the  description  of  artide 
196  of  the  constitution,  which  is  not  a  crime 
or  misdemeanor,  must  be,  for  the  removal  of 
the  recorder,  prosecuted  according  to  artide 
201.    I  concur  in  the  decree. 

MILLEB,  3.  (dissenting).  My  examination 
has  brought  me  to  a  condusion  different 
from  that  reached  by  the  majority  of  the 
court  in  this  case.  The  question  is  whether 
the  rdator,  the  recorder  of  the  first  record- 
er's court  of  the  city  of  New  Orleans,  to 
which  office  he  was  duly  elected  under  the 
laws  creating  it,  can  be  removed  by  the  at' 
der  of  the  mayor  of  the  dty,  and  tmder  color 
of  impeachment  proceedings  of  the  city  coun- 
cil. The  constitution  of  the  state  under  the 
rubric,  "Impeachment_and  Bemoval  from  Of- 
fice," provides  that  district  attorneys,  clarks 
of  courts,  sheriffs,  coroners,  recorders.  Jus- 
tices of  the  peace,  and  aU  other  parish,  mu- 
nidpal,  and  ward  officers,  shall  be  removed 
by  judgment  of  the  district  court  of  the  dom- 
icile of  such  officer;  specifies  the  mode  of 
procedure;  and  designates  the  dvil  district 
court  of  the  parish  of  Orleans  as  the  tribunal 
for  ail  removal  proceedings  against  officials 
filling  offices  in  the  parish.  Other  artldes 
under  the  same  rubric  deal  with  the  Im- 
peachment and  removal  from  office  of  the 
govamor,  and  other  constitutional  officers  of 
the  executive  department  The  removal  of 
the  judges  Is  provided  for  In  another  artide, 
and  then  is  found  the  provision  for  the  re- 
moval of  recorders.  Const  arts.  196-201. 
The  artide  expressly  mentions  his  office, 
and,  to  make  the  scope  of  the  provision 
more  emphatic,  declares  that  all  other  par- 
ish, municipal,  and  ward  officers  are  Intend- 
ed to  be  embraced.  The  constitution  uses 
the  term  "Impeachment"  only  with  refer- 
ence to  the  governor,  and  other  heads  of  the 
executive  department  In  dealing  with  the 
judges  and  municipal  officers,  the  words 
"shall  be  removed"  are  used.  While  "im- 
peachment" has  a  larger  significance  than 
removal.  It  certainly  indudes  removal  ^m 
office.  The  constitution  specifies  the  causes 
for  Impeadiment  and  removals,  and  em- 
braces every  conceivable  cause,  thus:  High 
crimes  and  misdemeanors,  nonfeasance  or 
malfeasance  In  office,  Incompetency,  corrup- 
tion, favoritism,  extortion  or  oppression  In 
office,  grave  misconduct  or  habitual  drunk- 
enness. With  this  enumeration  of  causes, 
and  <tf  all  the  executive.  Judicial,   parish. 
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ward,  and  municipal  officers,  the  constita- 
tion  confides  the  Impeachment  and  removal 
power  to  the  senate  and  house  1^  respect  to 
the  governor  and  chief  executive  officers; 
and  to  the  courts  Is  intrusted  the  removal  of 
the  Judicial,  parish,  municipal,  and  ward  of- 
ficers. It  seems  to  me  the  constitution  mani- 
fests, plainly,  that  the  whole  power  of  im- 
peachment and  removal  from  office  was  to  be 
exerted  solely  by  the  instrumentalities  speci- 
fied in  the  constitution.  There  is  plainly  exhib- 
ited the  appreciation  tlmt  the  i>ower  was  Ju- 
dicial in  its  nature.  Following  the  precedent 
of  the  constitution  of  the  United  States,  it 
clothes  the  house  of  representatives  with  the 
function  of  preferring  articles  of  impeach- 
ment of  the  higher  state  officers;  and  their 
trial  is  to  be  by  the  senate,  vested  for  that 
pmrpose  with  Judicial  power,  the  highest  Ju- 
dicial officer  of  the  state  (the  chief  Justice) 
presiding.  In  respect  to  Judicial  and  other 
officers,  including  recorders  and  all  munici- 
pal officers,  the  courts  are  designated  to  ex- 
ert the  power  of  removal.  It  is,  in  my  opin- 
ion, useless  to  discuss  whether  the  power  of 
removal  of  officers  like  recorders,  on  general 
principles,  pertains  at  all  to  the  dty  coun- 
cil. All  will  recognize  that  it  was  toe  the 
constitution  to  determine  whether  the  grave 
power  of  removal  from  office,  carrying  with 
it  the  stain  on  character  necessarily  implied, 
should  be  vested  in  a  body  like  the  city  coun- 
cil, or  reposed  in  that  department  of  the  gov- 
ernment better  qualified,  by  its  structure 
and  mode  of  proceeding,  to  deal  with  such 
questions.  In  my  view  the  constitution  ex- 
presses, in  the  clearest  language,  that  the 
power  of  removal  from  office  is  not  in  the 
city  council,  but  in  the  courts.  The  opinion 
of  the  majority  of  this  court  affirms  that, 
notwithstanding  the  constitutional  provisions 
on  this  subject,  the  power  to  remove  the  in- 
cnmbent  of  the  office  of  recorder,  created  by 
legislative  act,  Is  in  the  city  council.  Const 
art*  196,  201;  Act  No.  20,  1882,  g|  30,  68,  et 
aeq.  I  cannot  appreciate  the  argument  that 
there  can  be  an  Impeachment  or  removal 
power  in  the  courts  by  virtue  of  the  consti- 
tution, and  the  same  power,  whether  called 
"Impeachment"  or  "removal,"  and  for  pre- 
cisely the  same  causes  as  are  prescribed  by 
the  constitution,  vested  in  the  city  council. 
I  see  no  purpose  in  the  constitution  to  leave 
that  power  to  be  exerted  by  the  courts  or  by 
the  council  No  such  view,  It  is  reasonable  to 
suppose,  ever  occurred  to  the  framers  of 
the  constitution.  When  the  organic  law  con- 
fided the  power  to  the  courts,  on  any  reason- 
able construction,  it  must  be  deemed  to  have 
Intended  the  exclusion  of  any  other  instru- 
mentality. Nor  can  I  see  the  force  of  the 
argument  that  because  the  recorders,  as  now 
constituted,  are  named  in  the  city  charter 
of  1882,  therefore  the  constitution  framed  in 
1879  has  no  application  to  recorders.  The 
constitution  announced  a  i>olicy  for  the  fu- 
ture, as  well  as  for  the  present  It  refers 
specifically  to  recorders,  known  to  the  law, 
T.15so.no.ll — S2 


since  180S,  as  exerting  Judicial  functions  In 
this  city.  The  constitutional  provisions  In 
article  201  applied  to  the  office  of  record^:, 
as  then  existing,  and  to  the  same  office  there- 
after modified  or  created  by  subsequent  leg- 
islation. As  soon  as  the  act  of  1882  was 
passed  the  constitution  applied  itself  to  the 
office  of  recorder  named  in  that  act  and  fixed 
for  all  time,  as  long  as  the  constitution 
should  endure,  the  power  of  removal  in  the 
courts.  No  refinement  of  language  or  of 
meaning  can  take  recorders  out  of  the  scope 
of  article  201.  If  the  mode  of  removing  re- 
corders is  not  prescribed  by  that  article, 
with  equal  reason  it  might  be  said  sheriffs 
and  coroners  are  not  embraced.  Recorders, 
sheriffs,  and  coroners  are  named,  and,  ex  in- 
dnstria,  all  municipal  and  parish  officers  are 
added.  The  contention  then  admits  of  no 
support  that  the  constitution  does  not  pro- 
vide for  the  removal  of  recorders.  Is  It  now 
to  be  maintained  that  consistently  with  the 
constitutional  provision,  the  legislature  could, 
by  the  act  of  1882,  provide  another  method 
of  removal? 

Least  of  all  can  I  understand  that  the  deci- 
sion in  the  Behan  Case,  35  La.  Ann.  1086, 
controls  the  question  here.  It  is  familiar 
that  courts  never  enjoin  legislative  bodies. 
The  Behan  Case  was  an  injunction  to  re- 
strain the  council  from  continuing  pending 
Impeachment  proceedings  against  the  city 
treasurer.  The  issue  was  simply  and  only 
whether  such  injunction  could  Issue.  That 
determination  disposed  of  the  controversy. 
All  the  reasoning  of  the  court  was  limited, 
in  legal  effect,  to  the  point  presented.  The 
Impeachment  was  never  consummated.  How, 
then,  can  it  be  affirmed  that  the  court,  in 
that  case,  determined  the  grave  question 
here  presented,— whether  the  impeachment  is 
not  exclusive  in  the  courts?  While  the  court, 
la  that  case,  used  language  tending  to  af- 
firm an  Impeachment  power  in  the  council, 
the  reasoning  cannot,  by  any  canon  of  con- 
struction, be  accepted  "as  a  decision  of  the  Is- 
sue here.  Indeed,  this  view  of  the  court  In  the 
Behan  Case  seems  to  be  annoimced  thus: 
"We  are  therefore  clear  In  our  conviction  that 
in  this  case  the  district  court  has  wrongfully 
exceeded  the  bounds  of  its  Jurisdiction,  and 
that  the  proper  and  only  efficient  check  Is  by 
the  writ  of  prohibition.  This  view  of  the 
controversy  obviates  the  necessity  of  passing 
on  the  alleged  unconstitutionality  of  the  city 
charter  on  the  subject  of  impeachment,  whldi 
will  be  disposed  of  whenever  it  comes  up  in 
a  proper  proceeding."  This  Is  no  case  of  an 
Injunction  to  stay  proceedings  of  the  coun- 
cil. Right  or  wrong,  the  council  proceeds. 
But  the  case  calls  on  this  court  to  determine 
whether  the  relator  can  be  deprived  of  his 
office  and  emoluments  by  virtue  of  the  coun- 
cil proceedings.  While  courts  never  inter- 
fere with  the  proceedings  of  legislative  bod- 
ies, it  is  the  undoubted  Judicial  function  to 
determine  the  effect  of  such  proceedings, 
when  they  affect  the  rights  of  parties,  and 
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to  protect  snch  rights.  That  is  the  fonctton 
this  court  Is  now  called  to  exercise.  In  Its 
exercise  the  court  most  decide  whetber  the 
remoTal  po-v^r  exists  In  any  department  but 
the  courts,  and  In  my  opinion  the  question 
admits  only  of  one  answer,  which  finds  apt 
expression  In  the  language  of  the  late  chief 
Justice:  "It  is  an  axiomatic  proposition  that 
a  legislature  is  powerless  to  act  where  the 
constitution  has  spoken,  and  left  no  room  for 
its  action.  Hence,  when  a  constitution  has 
provided  for  the  qualiflcation  of  certain  of- 
ficers, for  their  removal  for  certain  causes 
by  certain  authorities,  and  in  a  certain  way, 
a  legislature  is  Incompetent  to  prescribe,  as 
to  those  same  officers,  for  different  qualifi- 
cations, dlfTerent  causes  of  removal,  different 
authorities,  or  different  ways.  It  can  neither 
add  nor  take  from  the  constitutional  provi- 
sions on  those  subjects,  which  must  remain 
untouched,  and  enforced  as  written."  1 
think,  too,  that  the  previous  adjudications  of 
this  court  support  the  exduslveness  of  the 
methods  of  removal  prescribed  by  the  con- 
stitution. State  V.  Beard,  34  La.  Ann.  273; 
Richard  v.  Rousseau,  35  La.  Ann.  933.  In 
my  opinion  the  relator  Is  entitled  to  the  re- 
lief he  seeks. 

(4e  La.  Ann.  S83) 

CLARK  et  al.  v.  COMPORD  et  al.    (No.  11,- 
484.) 

(Supreme  (3onrt  of  Lonisiana.    March  12, 1894.) 

Record  on  Appeal— Reoobd  o»  Clsbk's  Offiob 

—  CONTBACT  to    SsU,  LaITD  —  EKTBT  OF  PdB- 
CHA8BB. 

On  Motion  to  DismisB  the  Appeal. 

The  deputy  clerk  certifies  that  the  tran- 
script of  appeal,  together  with  the  record  of  a 
previous  appeal,  is  a  correct  transcript  of  all  the 
proceedings.  The  appellants  were  parties  to  the 
Buit  in  the  previous  case,  and  failed  in  their  at- 
tempt to  sustain  their  appeal.  Held,  that  records 
of  the  clerk's  office  of  this  court  may  be  used 
here,  on  appeal,  to  complete  the  record  of  a 
transcript  when  it  is  manifestly  a  correct  tran- 
script of  the  proceedings  in  the  court  of  original 
jurisdiction,  and  that  another  transcript  would 
only  be  a  second  copy  of  the  proceedings. 

On  the  Merits. 

The  reasons  assigned  in  a  case  previously, 
decided,  and  the  decree,  are  adopted  and  fol- 
lowed. The  plaintiff  and  appellant,  whose 
rights  were  considered  and  passed  upon  in  the 
prior  appeal,  in  which  he  alone  was  appellant, 
was  the  cOplaintiS,  in  the  district  court,  of  the 
appellants  in  the  case  at  bar.  Two  separate 
appeals  were  taken,  at  different  times,  from  one 
judgment.  The  reasons  and  decree  in  dedding 
the  issues  on  the  first  appeal  are  determinative 
and  followed  in  the  second  appeal. 
(Syllabus  by  the  Court.) 

Appeal  from  district  court,  parish  of  lAr- 
ingston;  Robert  R.  Reld,  Judge. 

Action  by  Mary  E.  Olark  and  others  agalntit 
John  Comford  and  others.  Judgment  for  the 
defendants,  and  plaintiffs  ai^eaL  Action  dis- 
missed as  In  case  of  nonsuit. 

J.  L.  Bradford  and  Calhoun  Pinker,  for  ap- 
pellants.   Gross  &  Oross.  for  appellees. 


BREAUX,  J.  This  case  was  before  as  for 
decision  at  the  last  term.  45  La.  Ann.  502, 
12  South.  763.  This  court  decided  that  only 
one  plaintiff,  to  wit,  Nathaniel  Ewing,  was  a 
party  to  the  appeal  The  bond  of  appeal  was 
executed  by  him  alone.  The  other  appeUants 
not  having  executed  any  appeal  bond  what- 
ever, the  court  decided  that  they  coula  not  be 
heard  in  that  capacity.  As  to  those  plaintiffs 
and  appellants  who  had  not  furnished  bond, 
the  Judgment  of  the  coiui;  a  qua  at  that  time 
remained,  rejecting  their  demand  to  bo  rec- 
ognized as  owners  of  the  property  described 
in  their  petition;  also  rejecting  their  prayer 
to  annul  and  set  aside  an  agreement  or  sale, 
and  to  annul  and  set  aside  the  sale  of  any 
portion  of  the  land  by  John  oomford  to 
Thomas  Cockerham,  and  denying  the  rent 
claimed  and  their  right  to  possession.  The 
Judgment  thus  rejecting  the  demands  of 
plaintiffs  was  signed  by  the  Judge  of  the  dis- 
trict court  on  the  12th  day  of  December, 
1892.  There  was  Judgment  rendered  "as 
against  the  appellant  ot  nonsuit,  leaving  all 
questions  open  between  appellant  and  de- 
fendant which  are  Involved  in  this  litiga- 
tion." The  decree  reads:  "For  the  reasons 
herein  assigned.  It  is  hereby  ordered,  ad- 
judged, and  decreed  that  the  Judgment  of  the 
district  court,  In  so  far  as  It  affects  the  ap- 
pellant Nathaniel  Ewing,  be,  and  the  same  is 
hereby,  annulled,  avoided,  and  reversed;  anu 
It  is  now  ordered,  adjudged,  and  decreed  that 
there  be  Judgment  in  favor  of  the  defendants 
against  the  plaintiff  Nathanid  Ewing,  dis- 
missing his  demand  as  in  case  of  nonsuit" 
In  this  state  of  the  case  there  was  an  absolutt- 
Judgment  In  the  district  court  in  favor  of  the 
defendants,  and  against  all  the  plaintifCs,  ex- 
cept Nathaniel  Ewing,  appellant,  against 
whom  there  is  a  Judgment  of  nonsuit,  pro- 
nounced by  this  court  On  the  Slat  day  of 
August  1893,  Mary  E.  Clark,  wife  of  Robert 
D.  Clark,  and  all  her  coplaintlffs  in  the  suit 
except  Nathaniel  Ewing,  who  had  been  nmi- 
Bulted  on  appeal,  obtained  an  order  of  appeal 
returnable  to  this  court  on  the  2d  Monday  of 
February,  1894.  The  appeal  was  perfected 
by  furnishing  the  required  bond. 

Motion  to  Dismiss  the  AppeaL 

The  appellees  represent  that  the  appellants 
have  completed  their  record  in  this  case  by 
annexing  the  record  in  Clark  v.  Comford,  No. 
11,220  of  the  docket  of  this  court;  that  the 
clerk  who  certified  the  original  record  died 
before  the  certificate  to  the  record  in  the  caoe 
at  bar  was  made;  and  that  the  deputy  clerk 
who  certified  to  the  correctness  of  the  tran- 
script could  not  possibly  have  Imowleoge  of 
the  facts  so  certified  to  by  him.  The  deputy 
clerk,  whose  authority  Is  questioned,  certifies 
that  the  transcript  In  the  case  at  bar,  togeth- 
er with  the  record  already  filed  in  this  court 
In  the  case  heretofore  dismissed  by  us  (viz. 
the  case  of  Clark  v.  Comford,  No.  11,220),  is 
a  cwrect  transcript  of  all  the  proceedings  In 
the  case  of  Mary  E.  Clark  et  oL  r.  John 
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Comford  et  aL,  No.  201  of  the  district  court, 
— the  case  now  before  us  on  appeal.  The 
plalntlffB,  prior  to  the  last  appeal,  and  the  ap- 
pellant Ewlng,  had  deposited  a  transcript 
which  formed  part  of  the  record  of  this  court. 
It  contained  copies  of  all  proceedings,  except 
those  subsequently  copied  on  four  pages^ 
which  cmstltate  the  record  of  the  last  ap- 
peal, to  enable  them  to  bilng  up  their  ap- 
peal. There  is  not  a  fact  needful  to  a  deci- 
sion of  the  case  that  is  not  before  us  on  ap- 
peal The  appellees  do  not  complain  that 
the  transcript  la  incomplete.  They  only  urge 
that  the  officer  could  not  certify  to  the  cor- 
rectness of  the*  first  transcript  filed,  i.  e.  of 
the  transcript  of  record  in  the  decided  case. 
That  transcript  has  the  certificate  of  the 
derk  In  office  at  the  date  of  the  appeaL  It 
needs  no  further  certification.  Oenerally, 
these  records  of  appeal  must  remain  In  the 
custody  of  the  <derk  of  this  court,  and  no  per^ 
mission  will  be  given  to  use  them  as  evi- 
dence, and  to  actually  introduce  them  in  evi- 
dence, in  the  Irial  of  cases  in  other  courts. 
There  can  be  no  well-founded  objectlofi, 
however,  to  the  use  here,  on  appeal,  of  a  for- 
mer record  in  this  court,  In  order  to  avoid 
copying  twice  the  proceedings  of  a  case. 
This  practice  has  received  sanction  when  pre- 
ceded by  agreem^ent  of  connseL  The  coort 
also  has  granted  permission  to  use  records 
here  within  Its  direct  control  to  complete  a 
transcript,  when  it  was  evident  that  they 
contained  correct  copies  of  the  proceedings 
needful  on  appeaL  It  is  manifest  that  there 
are  of  record  complete  transcripts  of  all  the 
proceedings,  and  that  each  transcript  has  to 
it  a  legal  certificate.  Had  an  agreement 
been  entered  into  between  counsel  prior  to  the 
last  appeal  to  have  the  record  annexed  as 
forming  part  of  the  records,  it  would  have 
served  all  purposes  without  question.  Had 
an  Older  of  this  court  been  applied  for  (the 
more  regular  practice),  under  the  dream- 
stances,  it  would  have  been  granted.  The 
failure  to  apply  for  the  order  will  not  carry 
with  it  the  dismissal  of  the  appeal,  it  being 
evident  that  the  case  Is  properly  before  us  for 
dedsIiHL  The  motion  to  dismiss  the  appeal 
Is  therefore  overruled. 

On  the  Merita. 

Oonnsel  for  the  appellants,  in  support  of 
their  appeal,  refer  us  to  the  statement  of 
facts  upon  which  the  case,  in  so  far  as  re- 
lated to  Nathaniel  Bwlng,  was  submitted  to 
this  court,  and  to  their  brief  in  that  case. 
The  issues  received  careful  consideration  at 
the  time.  No  good  reason  is  urged  to  Justify 
a  (^liange  from  our  previous  decree,  or  to  re- 
call any  of  the  groimds  upon  which  it  was 
based.  The  conclusion  reached  must  be  the 
same,  in  the  case  at  bar,  and  the  reasons  as- 
signed must  be  held  to  apply.  All  the  plain- 
tiffs have  the  same  rights,  and  are  subject  to 
the  same  responsibility.  It  follows  that  the 
same  is  true  of  the  defendants  inter  se. 


It  to  ordered,  adjudged,  and  decreed  that  the 
Judgmmt  of  the  district  court  appealed  from 
in  this  case,  in  so  far  as  it  affects  the  appel- 
lants Mary  B.  Clark,  assisted  by  her  hus- 
band, Robert  D.  Clark,  Mary  V.  Ewing,  John 
K.  Ewing,  Jr.,  Samuel  E.  Swing,  Belle  E. 
Howell,  Eliza  W.  Wilson,  assisted  by  her 
husband.  R.  H.  Lindsay,  Catherine  W.  Wil- 
son, assisted  by  her  husband,  H.  W.  Hazard, 
and  Mary  Wilson,  assisted  by  her  husband, 
J.  W.  Harrison,  be,  and  the  same  Is  hereby, 
annulled,  avoided,  and  reversed;  and  it  is 
now  ordered,  adjudged,  and  decreed  that 
there  be  Judgment  in  favor  of  the  defendants 
against  the  plaintiffs,  Mary  E.  Clark  and  oth- 
ers, above  named,  dismissing  their  demand 
as  In  case  of  nonsuit 


(46  La.  Ann.  sn) 
TATIX)B  V.  EliUNGTON. 

ELLINGTON  v.  TATLOH.  (No.  11,465.) 
(Supreme  Court  of  Louisiana.  BCarch  12, 1894.) 
Blakdek— What  Constitutes— Damaobs. 
L  With  all  due  allowance  for  mitigating 
circumstances,  damages  wUi  be  awarded  for 
injury  to  character  by  slander,  aggravated  by 
repetition.  Rev.  Civ.  Code,  arts.  1934  (par. 
3),  2315;  Miller  v.  Holatein,  16  La.  S89;  Saroie 
V.  Scanlan,  8  Sootb.  916,  43  La.  Ann.  967; 
Feray  v.  Foote,  12  La.  Ann.  894. 

2.  To  charge  an  innocent  man  with  burning 
another's  property  is  actionable.  The  law  im- 
plies malice,  and.  withoat  proof  of  special  in- 
jury damages  will  be  given  the  injnied  party. 
Miller  V.  Holstein,  16  La.  889:  Feray  v.  Foote, 
12  La.  Ann.  894;  Savoie  v.  Scanlan,  9  South. 
916,  43  La.  Ann.  967. 

(Syllabus  by  the  Court) 

Appeal  from  district  court,  parish  of  Rap- 
ides;  Adolph  v.  Coco,  Judge. 

Action  by  Nelson  Taylor  against  John  J. 
Ellington.  Action  by  John  J.  Ellington 
against  Nelson  Taylor.  The  cases  were  con- 
solidated, and  verdict  was  rendered  against 
each  plaintiff.  Ellington  appeals.  The  ac- 
tion of  Taylor  against  Ellington  affirmed,  and 
the  case  of  Ellington  against  Taylor  re- 
versed. 


Ariall  &  White,  for  appellant  Hunter  & 
Hunter,  for  appeUee. 

MILLER,  3.  The  plalntltF  Nelson  Taylor 
sues  defendant  John  J.  Ellington  for  dam- 
ages for  the  loss  of  the  stable  and  dwelling 
of  Taylor,  alleged  to  have  been  burned  by 
the  gross  carelessness  or  imprudence  of  El- 
lington. The  plaintiff  in  the  second  entitled 
suit  John  J.  Ellington,  sues  Taylor  for  dam- 
ages alleged  to  have  been  caused  by  his 
slanders  imputing  to  Ellington  the  burning 
of  the  property.  The  cases  were  consolida- 
ted, tried  together,  and  the  verdict  was 
against  each  plaintiff,  with  divided  costs. 
Ellington  appeals,  and  Taylor  answers,  claim- 
ing an  amendment  of  the  judgment  so  as  to 
give  him  the  damages  he  claimed.  The 
liriefs  place  the  cases  before  this  court  on 
their  merits,  without  reference  to  some  ques- 
tions that  arose  during  the  trial. 
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The  suit  of  Taylor  will  be  first  considered. 
Does  the  record  show  his  property  was  burn- 
ed by  the  imprudence  of  Ellington?  The 
dwelling  and  stable  occupied  a  square  of 
ground,  the  dwelling  being  separated  from 
the  stable.  The  wing  of  the  stable  fronted 
the  street,  and  from  the  end  of  the  wing 
the  stable  extended  back  to  Fourth  street 
Towards  the  rear  was  the  mule  pen,  and 
over  this  pen,  more  than  10  feet  from  the 
ground,  was  the  hay  loft  In  this  loft  the 
fire  originated  on  the  morning  of  the  8th  of 
September,  1892,  and  was  discovered  soon 
after  Ellington  came  to  the  stable.  The 
basis,  mainly,  on  which  he  is  charged  with 
responsibility  for  the  fire,  seems  to  be  bis 
statement  that  in  the  early  morning  of  the 
fire,  while  it  was  yet  dark,  he  went  to  the 
rear  of  the  stable  to  look  for  a  horse,  taking 
a  lamp  in  his  hands.  This  purpose,  It  is 
manifest,  would  not  hare  carried  him  into 
the  hay  loft,  or  brought  the  lamp  in  proxim- 
ity to  the  bay.  This  incident  is  discarded 
as  affording  any  basis  to  hold  Ellington.  It 
is  claimed  that  other  statements  by  him  on 
the  occasion  of  the  fire  place  the  responsibil- 
ity for  it  upon  him.  The  witnesses  do  not 
profess  to  give  his  words,  but  their  Impres- 
sions of  his  statements.  One  witness  testi- 
fies that  Ellington  said  he  lit  the  torch,  went 
back,  stayed  a  little  while,  and,  on  returning 
to  the  front  of  the  stable,  noticed  the  hay 
on  Are.  This  would  be  a  frail  basis  to  con- 
clude that  the  lamp  in  his  hand  on  the  ground 
floor  ignited  the  hay  in  the  loft,  10  feet  above 
him.  Another  witness  gives  his  recollection 
of  the  "idea"  conveyed  by  Ellington:  That 
he  carried  the  lamp  back  to  where  the  horse 
was;  after  walking  in  the  bam  with  the 
open  lamp  or  torch,  he  looked  back,  and  saw 
the  hay  on  fire;  and  that  Ellington  said  he 
was  not  certain  the  fire  caught  from  the 
lamp,  but  did  not  see  any  other  chance 
for  it  The  witness  gives  his  idea  of  the 
significance  of  Ellington's  language,  and  is 
quite  positive  of  the  accuracy  of  bis  impres- 
sions. Still,  it  must  be  accepted,  that  the  de- 
ductions of  a  witness,  drawn  from  statements 
of  another,  made  months  previous,  may  be 
erroneous.  When  these  declarations  are  in 
conflict  with  other  testimony,  .their  force  Is 
further  diminished.  Another  witness  puts  it 
thus:  Ellington,  referring  to  a  torch  used  in 
the  stable,  described  as  a  lamp  on  a  pole, 
stated  he  reckoned  the  fire  caught  from  the 
torch.  This  witness,  alluding  at  the  begin- 
ning to  the  lapse  of  time  since  the  fire,  stated 
his  memory  was  very  indistinct.  On  cross- 
examination  he  testified:  Did  not  remember 
that  Ellington  used  the  word  "pole"  but  the 
witness  "pictured"  the  lamp  on  a  pole,  such 
as  used  by  brass  bands.  He  further  testi- 
fied Ellington  said  he  did  not  know  how 
the  fire  happened,  unless  from  the  torch,  but 
did  not  say  the  fire  happened  from  the  lamp 
"going  Into  it"  The  comment  suggested  by 
aU  this  testimony  Is  that  Ellington  himself 


bad  no  conviction  of  the  cause  of  the  fire. 
To  accept  the  statements  attributed  to  him 
as  admitting  he  fired  the  stable  would  be 
to  invest  what  he  said  with  a  meaning  never 
intended,   and  not  warranted  by   the   fair 
significance  of  language.      The  fire  attract- 
ed a  crowd,  naturally  interested  and  curi- 
ous as  to  the  cause.    The  fire  was  in  prog- 
ress.   In  the  excitement  and  confusion  In- 
cident to  the  occasion,  questions  were  put 
to  Ellington,  and  answered  by  him,  as  to  the 
origin  of  the  fire.     He  himself  was  agitated. 
Under  such  circumstances,  his  answns  may 
have  been  misconstrued.    His  answers  in- 
dicate an  Inability  to  accoimt  for  the  fire, 
and,  aside  from  the  lamp  incident  avowed 
by  him,  he  had  no  more  knowledge  on  the 
subject  than  those  whose  questions  he  en- 
deavored to  answer.     His  answers  practically 
added  nothing  to  the  fact  that  he  had  gone 
to  the  rear  of  the  stable  with  the  lamp. 
If  that  fact  connected  him  with   the  fire 
overhead  in  the  loft,  his  answers  neither 
detracted  from  nor  diminished  the  force  of 
the  circumstance.    Another  feature  in  the 
testimony  as  to  his  statements  is  Impressive, 
and  must  be  deemed  to  impair  the  effect  of 
the  testimony.    The  witnesses  speak  of  a 
"torch."    The  word  conveys  the  significance 
of  a  fiaming  light  elevated  on  a  pole.    It  is  this 
flaming  light  "pictured"  by  one  of  the  witness- 
es that  doubtless  colored  the  impression  of 
Ellington's  statements.    It  was  the  idea  of 
a  man  walking  about  a  bam  with  a  "torch" 
that  impressed  another  witness.    The  sup- 
posed torch,  It  seems,  was  an  open  tin  lamp 
carried  in  the  hand,  and  in  use  in  the  stable 
by   Taylor,   and   continued   to   be  used  by 
Ellington  when  he  became  the  lessee.    It  is 
urged,  too,  that  there  is  a  discrepancy  in 
Ellington's  testimony  and  in  his  statements. 
The  supposed  variance  is  this:    That  one 
statement  is,  when  he  first  saw  the  fire,  it 
was  on  top  of  the  hay,  and  spreading.    An- 
other is  that,  going  to  the  rear,  and  return- 
ing, he  looked  back,  and  saw  the  fire.     And 
another  statement  Is  that,  going  back  to  the 
mule  pen,  he  discovered  the  reflection  of  the 
fire  on  the  back  of  the  stable.    If  there  Is 
a  discrepancy,  in  our  opinion,  it  Is  of  no 
weight    There  is  before  us,  also,  the  testi- 
mony  of   Elling^ton.     He   is   accorded   the 
highest  character  by  the  testimony.    He  tes- 
tifies distinctly  that  when  he  discovered  the 
fire  he  was  40  feet  away,  with  the  lamp, 
and  the  lamp  had  no  connection  whatever 
with  the  fire.    The  origin  of  the  filre  is  not 
solved  by  the  testimony.     Whether  caused 
by  tramps  entering  through  openings  claimed 
to  exist  in  the  stable,  or  by  the  heating  of 
the   hay,    suggested    by    the   testimony.    Is 
pure  speculation.    It  would  be  hard  to  make 
a  man  responsible  for  a  fire  because  he  can- 
not account  for  it,  and  harder,  we  think,  to 
place  the  responsibility  for  the  fire  on  El- 
lington, in  view  of  the  testimony  In  the  rec- 
ord. 
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On  the  Issne  of  damages  claimed  by  El- 
lington of  Taylor,  the  proof  Is  that  the  slan- 
derous words  charged  In  the  petition,— that 
Ejlllngton  had  burned  the  property,— accom- 
panied with  opprobrious  epithets,  were  ut- 
tered publicly  by  Taylor,  and  repeated.  There 
was  thus  Imputed  to  Ellington,  not  only  the 
burning,  but  the  Intentional  burning,  of  the 
property.  For  slander  of  reputation,  the  law 
gives  damages,  on  the  theory  of  Injury  sus- 
tained, as  well  as  from  public  policy.  The 
enforcement  of  the  law  in  this  respect  Is 
salutary.  It  substitutes  the  Judicial  vindica- 
tion of  character  for  the  redress  apt  to  be 
sought  by  violence,  and  affords  some  pe- 
cuniary compensation  for  the  humiliation 
and  Injury  wrought  by  slander.  The  case 
presents  some  features  of  mitigation,  for 
which  we  are  disposed  to  make  allowance. 
With  aU  due  consideration  for  the  Impres- 
sion or  belief  of  Taylor  of  wrong  at  the 
hands  of  Elungton,  the  law  exacts  that  dam- 
ages should  be  imposed  for  slander  grave 
in  character,  and  aggravated  by  repetition. 
Rev.  Civ.  CJode,  arts.  1934  (par.  3),  2315;  MU- 
ler  V.  Holsteln,  16  La.  389;  Savole  v.  Scaa- 
lan,  43  La.  Ann.  967,  9  South.  916. 

It  is  therefore  ordered,  adjudged,  and  de- 
creed that  the  Judgment  of  the  lower  court, 
dismissing  the  suit  of  Nelson  Taylor  v.  John 
J.  Ellington,  be  affirmed,  with  costs;  that 
the  Judgment  of  the  lower  court,  dismissing 
the  suit  of  John  J.  Ellington  v.  Nelson  Tay- 
Iot,  be  avoided  and  reversed;  and  It  Is  now 
ordered,  adjudged,  and  decreed  that  John  J. 
Ellington  do  have  and  recover  from  Nelson 
Taylor  $300  damages,  with  oosta  In  both 
courts. 


m  IM.  Jam.  IIM) 

BAWLINS  V.  aiDDENS  et  aL    (No.  11,480.) 

(Supreme  Court  of  Louisiana.    May  90,  1894.) 

Dissolution  of  Commukitt  —  Rights  or  Hub- 
band's  CBBDITOB  — BbIZUBS  OV  UlTDIVIDaD  IK- 
TXBSST. 

1.  The  separate  creditor  of  either  sponse 
has  the  right,  after  the  dissolution  of  the  com- 
mnnlty,  to  have  the  communitr  liquidated,  and 
to  subject  according  to  law,  to  the  satisfaction  of 
his  daim,  the  Interest  of  his  debtor  thus  as- 
certained. 

2.  The  separate  creditor  of  the  hast>and  can- 
not, after  the  community  has  terminated  by  the 
death  of  the  wife,  and  the  rights  of  the  parties 

.  have  become  fixed  by  that  fact,  deal  with  an  un- 
divided interest  in  any  specific  piece  of  propertj^, 
if  it  belonged  to  the  community,  as  if  the  hus- 
band had  the  absolute  ownership  of  one  undivid- 
ed half  thereof.  He  has  not  the  right  to  seize 
directly  an  undivided  interest  in  a  specific  piece 
of  property,  sell  it,  and  apply  the  proceeds  of  the 
sale  to  the  payment  of  tus  debt. 
(Syllabus  by  the  Court.) 

Appeal  from  district  court,  parish  of  Red 
River;  W.  Pike  Hall,  Judge. 

Action  by  S.  W.  Rawlins  against  D.  M. 
Olddens  and  others.  Judgment  for  plaintiff, 
and  defendants  appeal.     Reversed. 

J.  F.  Pierson,  for  appellants.  J.  0.  Egan, 
(or  appelleeb 


On  Application  for  Rehearing. 

NICHOLLS,  a  J.  The  community  be- 
tween D.  M.  Olddens  and  his  wife,  Mary  J. 
Armistead,  has  never  been  finally  settled  and 
liquidated,  and  the  rights  of  the  spouses  fixed 
and  determined.  The  separate  creditor  of  ei- 
ther spouse  has  the  right,  after  the  dissolu- 
tion of  the  community,  to  have  the  com- 
mtmlty  liquidated,  and  to  subject  according 
to  law,  to  the  satisfaction  of  nis  ciaun,  the 
Interest  of  his  debtor  thus  ascertained.  The 
plaintiff  does  not  pretend  to  be  a  creditor  of 
the  commimity.  If  he  be  a  creditor  of  Old- 
dens, it  is  for  a  daim  which  originated  after 
the  community  had  terminated  and  the  rights 
of  parties  had  become  fixed  by  the  death  of 
the  wife.  Even  If  the  title  to  the  property, 
or  part  of  the  property.  Involved  in  this  liti- 
gation fell  into  the  commimity  by  reason  of 
the  time  at  which  it  was  purchased,  this  cred- 
itor cannot  deal  with  an  undivided  one-half 
interest  in  any  spedflo  piece  of  property  ns 
If  the  husband  had  the  absolute  ownership  of 
one  undivided  one-half  Interest  therein,— pro- 
ceed against  It  by  dhrect  seizure,  sell  It,  and 
apply  the  proceeds  of  the  sale  to  the  pay- 
ment of  his  debt.  He  has  a  remedy,  but  the 
remedy  Is  not  by  direct  seizure  of  an  undivid- 
ed Interest  In.  a  specific  piece  of  property. 

We  think  the  Interests  of  Justice  will  be 
best  subserved  by  setting  aside  the  Judgment 
heretofore  rendered  by  us  In  this  case,  and 
said  Judgment  la  accordingly  set  aslde^  and  It 
is  now  ordered,  adjudged,  and  decreed,  the 
law  and  the  evidence  supporting  this  Judg- 
ment and  decree,  that  so  much  of  the  verdict 
of  the  Jury  In  this  case  as  "finds  that  D.  M. 
Gldd^iB  owns  one-third  Interest  in  the  Sprowl 
place,  excluding  all  movable  property,  and 
subjects  said  one- third  Interest  to  the  pay- 
ment of  this  Judgment,"  and  so  much  of  the 
Judgment  of  the  district  court  (based  on  that 
portion  of  the  verdict)  which  decrees  "that 
D.  M.  Olddens  Is  one-third  owner  In  the 
Sprowl  plantation,  and  that  the  same  be  sub- 
ject to  the  payment  of  plaintHTs  claim,  in- 
terests, and  costs,"  be  and  the  same  la  here- 
by annulled,  avoided,  and  reversed.  It  is 
further  ordered,  adjudged,  and  decreed  that 
the  portion  of  the  Judgment  appealed  from 
which  decrees  "that  the  transfer  and  settle- 
ment from  D.  M.  Olddens  to  Albert  S.  and 
Robert  A.  Olddens,  of  date  December  28, 
1892,  be  avoided,  annulled,  and  set  aside  In 
so  far  as  plaintiff's  daim  Is  affected  by 
same,"  be  and  the  same  is  hereby  annulled, 
avoided,  and  reversed,  and  the  case  is  re- 
manded to  the  district  coturt  for  further  pro- 
ceedings according  to  law,  the  right  of  plain- 
tiff being  expressly  reserved  by  proper  pro- 
ceedings to  force  a  final  settlement  and  liq- 
uidation of  the  community  between  D.  M. 
Olddens  and  his  deceased  wife,  Mary  J. 
Armistead,  and  to  subject  to  satisfaction  ac- 
cording to  law,  for  his  Judgment,  the  interest 
of  his  debtor  thus  aacwtalned.  Rehearing 
refused. 


WATEINS,  J.,  recused. 
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(M  Lb.  Ann.  1406) 
F1X)RSHBIM    BROS.     DRY-GOODS    CO., 

Limited,  ▼.  GIDDENS  et  al.    (No.  11,482.) 
(Supreme  C!onrt  of  Louisiana.     May  30,  1894.) 

Appeal  from  district  court,  parish  of  Red 
River;   W.  Pike  Hall,  Judge. 

Action  by  tlie  Floraheim  Bros.  Dry-Goods  Com- 
pany, limited,  against  D.  M.  Giddens  and  oth- 
ers. Judgment  for  plaintiff,  and  defendants 
appeal.     Reversed. 

J.  F.  Pierson.  for  appellants.  Pugh  &  Wil- 
kinson, for  appellee. 

On  Application  for  Rehearing. 

NIOHOLLS,  C.  J.  For  the  reasons  assigned 
in  the  suit  of  Rawlins  v.  Giddens  (No.  11,480) 
15  South.  501,  the  judgment  heretofore  rendered 
by  us  in  this  case  is  set  aside,  and  it  is  now  oi^ 
dered,  adjudged,  and  decreed  that  so  much  of 
the  judgment  of  the  district  court  as  adjudges 
and  decrees  D.  M.  Giddens  to  be  the  owner  of 
one-third  of  the  real  estate  embraced  in  the 
settlement  of  December  28,  1892,  between  D. 
M.  Giddens  and  the  defendants  K.  A.  and  A. 
S.  Giddens,  and  to  that  extent  annuls,  revokes, 
and  sets  aside  that  settlement  in  so  far  as 
plaintiffs  herein  are  concerned,  and  decrees  that 
said  third  interest  liable  for  plaintiffs'  debt  be 
and  the  same  is  hereby  annulled,  avoided,  and 
reversed,  and  this  case  is  remanded  to  the  dis- 
trict court  for  further  proceedings  according  to 
law,  the  right  of  plaintiffs  being  expressly  re- 
served by  proper  proceedings  to  force  a  final 
settlement  and  liquidation  of  the  .community  be- 
tween D.  M.  Giddens  and  his  'deceased  wife, 
Mary  J.  Armistead,  and  to  subject  to  satisfac- 
tion according  to  law,  for  his  judgment,  the  in- 
terest of  his  debtor  thus  ascertained.  Rehearing 
refused 

WATKINS,  J.,  recused. 


(M  La.  Ann.  MOO 

PIOR  T.  GIDDENS  et  al.    (No.  11,481.) 
(Supreme  Ciourt  of  Louisiana.     May  30,  1894.) 

Appeal  from  district  court,  parish  of  Red  Riv- 
er:  W.  Pike  Hall,  Judge. 

AcUon  by  A.  S.  B.  Pior  against  D.  M.  Giddens 
and  others.  Judgment  for  plaintiff.  Defend- 
ants appeal.     Reversed. 

J.  F.  Pierson,  for  appellants.  S.  A.  Hull,  for 
appellee. 

On  Application  for  a  Rehearing. 

NICHOIiLS,  C.  J.  For  the  reasons  assigned 
in  the  case  of  Rawlins  v.  Giddens  (No.  11,480) 
15  South.  — ,  the  judgment  heretofore  ren- 
dered by  uB  in  this  case  is  set  aside,  and  it  is 
now  ordered,  adjudged,  and  decreed  that  so 
much  of  the  judgment  appealed  from  as  ad- 
judges and  decrees  "that  the  demand  in  recon- 
vention of  Robert  A.  Giddens  and  Albert  S.  Gid- 
dens to  have  the  mortgage  given  upon  the  prop- 
erty described  in  the  judgment  and  petition  of 
plaintiff  by  D.  M.  Giddens,  in  favor  of  plaintiff, 
erased  and  canceled  of  record,  be  rejected,  and 
that  the  sale,  transfer,  or  settlement  of  Decem- 
ber 28,  1892,  between  the  defendants  be  revoked 
and  set  aside  in  so  far  as  same  affected  plain- 
tiffs mortgage  as  recognized  and  made  executory 
in  the  judgment,"  be  and  the  same  is  hereby 
annulled,  avoided,  and  reversed.  It  is  further 
ordered,  adjudged,  and  decreed  that  the  rights 
of  plaintiff  under  the  mortgage  claimed  by  bim 
herein  be  restricted  to  the  interest  of  D.  M. 
Giddens  in  the  community  between  himself 
and  his  deceased  wife,  Mary  J.  Armistead, 
to  be  ascertained  by  proper  proceedings.  It 
is  further  ordered  and  decreed  that  this  case 
be  remanded  to  the  district  court  for  further 


proceeding  according  to  law,  with  the  right  of 
the  plaintiff  fully  reserved  to  take  all  such  pro- 
ceedlngs  in  order  to  make  effectual  for  the  sat- 
isfaction of  his  mortgage,  according  to  law,  the 
interest  of  his  debtor,  D.  M.  Giddens,  in  nid 
community.    Rehearing  refused. 

WATKINS,  J.,  recused. 


(M  La.  Ann.  6n> 

STATE  T.  DUPAQDIER.    (No.  11,320.) » 

(Supreme  Court  of  Louisiana.    March  26, 1894.) 

Inspection  of  Mile— Constitdtionai,  Law — Po- 
lice POWBB. 

1.  The  ordinance  of  the  city  of  New  Or- 
leans requiring  (under  penalties  in  case  of  re- 
fusal) vendors  of  milk  to  the  public  to  furnish 
gratuitously,  on  application  of  sanitary  in- 
spectors, samples  of  milk,  not  exceeding  one- 
half  pint,  for  inspection  and  analysis,  is  not  un- 
constitutional, as  forcing  dairymen  to  furnish 
evidence  against  themselves;  as  taking  private 
property  for  public  use  without  compensation, 
and  without  due  process  of  law;  as  depriving 
them  and  their  property  of  the  equal  protection 
of  the  laws,  and  denying  them  protection  in  per- 
son and  property  from  unreasonable  searches 
and  seizures,  and  authorizing  invasion  of  the 
same  without  warrant  founded  on  oath  or  af- 
firmation. 

2.  The  ordinance  is  not  unreasonable,  vex- 
atious, and  oppressive,  but  a  legitimate  exercise 
of  the  police  power  for  the  public  health. 

(Syllabus  by  the  Court) 

Appeal  from  recorder's  court  of  city  of 
New  Orleans;  Charles  De  La  Bretonne, 
Judge. 

A.  P.  Dupaquler  was  convicted  of  violat- 
ing a  city  ordinance,  and  appeals.   Affirmed. 

James  C.  Walker,  for  appellant.  Frank 
McGloln,  toe  appellee.  Louisiana  Board  of 
Health. 


NICHOLLS,  0.  J.  The  defendant,  having 
been  sentenced  to  pay  a  fine  of  $25,  and,  on 
default  of  jiayment,  to  sufTer  imprisonment 
for  30  days,  on  the  charge  of  refusing,  in 
violation  of  Ordinance  No.  6590  of  the  city 
of  New  Orleans,  approved  August  2,  1892, 
to  fuxniah  the  officers  of  the  board  of  health 
with  samples  of  the  milk  he  was  supplying  to 
his  customers,  has  appealed.  The  constitu- 
tionality of  the  ordinance  was  attacked  on 
several  grounds,  by  special  plea.  In  the  mag- 
istrate's court,  and  a  bill  of  exceptions  re- 
served to  the  overruling  of  the  same. 

The  ordinance  violated  is  as  follows:  "Sec- , 
tion  1.  Be  It  ordained  by  the  common  oouncU 
of  the  city  of  New  Orleans  that  the  standard 
by  which  the  adulteration  of  milk  shall  be 
consid^ed  to  be  such  under  Ordinance  No. 
6022,  A.  S.,  adopted  June,  1879,  shall  be  as 
follows:  Normal  or  pure  milk' shall  be  consid- 
ered to  be  such  milk  as  will  upon  the  test 
thereof  be  found  to  possess  a  minimum  ape- 
ciflc  gravity  actual  density  of  (1.029)  one  thou- 
sand and  tw^ity-nine  thousandths  at  sixty  de- 
grees Fahrenheit  (60°  F)  and  shall  contain  not 
less  than  (13)  thirteen  parts  of  total  soUds 
In  one  hundred  parts  of  milk  aa  follows: 

*  Rehearing  refused  April  23,  1801.) 
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Satter  fat  (3^  Qtree  and  one-balf  per  cent- 
mn,  BOIidB  not  fat  (9V^  nine  and  one-half 
per  centum,  and  water  not  nunre  than  (87) 
eit^tr-seren  par  centum.  Sec.  2.  Be  It  or^ 
dalned."  etc,  "that  any  milk  falling  below 
the  test  abore  described  or  any  milk  from 
which  the  cream  has  been  removed  or  to 
which  vf&tex,  foreign  fats,  col<Hiiig  matter 
or  any  other  foreign  or  extraneons  substance 
has  been  added  shall  be  consldesed  as  adul- 
terated under  said  ordinance.  Sec.  3.  Be  it 
wdained,"  etc.,  "that  every  vendor  or  estab- 
lishment or  person  who  sells  milk  shall  be 
obliged  to  furnish  to  any  sanitary  officer  or  in- 
spector of  the  board  of  health  of  the  state  for 
Inspection  and  analysis  on  application  there- 
for, a  sample  of  the  milk  sold  by  said  vendor 
or  establishment  or  person  from  the  can  or 
other  veasd  from  which  it  is  sold  to  the  pub- 
lic Said  sample  shall  not  exceed  one-half 
pint  and  there  shall  be  so  charge  therefor. 
Sec  4.  Be  it  ordained,"  etc,  "that  any  per- 
son who  shall  be  found  guilty  of  selling  milk 
below  the  standard  hereinbefore  fixed  or 
otho-wlse  adulterated  or  modified  as  provid- 
ed under  section  two  of  this  ordinance  or  re- 
fusing to  furnish  the  samples  as  hereinbefore 
provided,  shall  be  subject  to  a  fine  of  not 
more  than  twenty-five  dollars  for  each  and 
every  offense  and  in  default  of  payment 
thereof  to  Imprisonment  in  the  parish  prison 
for  a  period  of  not  over  thirty  days.  Said 
fine  or  imprisonment  to  be  enforced  by  any 
court  of  competent  jurisdiction  within  the 
corporate  limits  of  the  city  of  New  Orleans." 

Appellant  contends  (1)  that  the  ordinance 
d^rlTes  dairymen  of  thebr  milk  without  com- 
pensation, and  without  uniform  rule,  or  regu- 
lation; (2)  It  compels  dairymen  to  be  wit- 
nesses against  themselves,  and  to  furnish 
samples  of  milk  to  be  used  as  evidence 
against  themselves,  under  penalty  of  fine  or 
imprisonment;  (3)  it  denies  them  the  equal 
protection  of  the  laws;  (4)  it  denies  them 
protection  in  the  enjoyment  of  their  prop- 
erty; (JS)  it  denies  them  protection  in  person 
and  property  against  imreasonable  searches 
and  seizures,  and  authorizes  the  invasion  of 
the  same  without  warrant  founded  on  oath  or 
affirmation;  (6)  it  subjects  them  to  an  odious, 
oppressive,  and  unreasonable  exaction,  which 
interferes  with  their  vocation,  which  is  law- 
ful and  industrial,  and  not  injurious  to  the 
community;  (7)  It  deprives  dairymen  of 
thebr  property  without  due  process  of  law; 
(8)  it  establishes  a  rule  of  evidence  and  mode 
of  proof  legislative  in  its  character,  and 
makes  the  same  conclusive  evidence  against 
parties  accused  thereunder.  His  counsel  ad- 
ditionally maintains  that  the  ordinance  is 
not  within  the  scope  of  the  police  power  of 
the  city;  that,  considered  as  a  health  law. 
It  bears  no  substantial  relation  thereto;  that 
It  delegates  arbitrary  power  to  health  offi- 
cers, without  restraint  or  uniform  rule  or 
regulation. 

We  think  that  the  objection  raised  to  the 
ordinance  In  question,  as  establishing  a  rule 


of  evidence,  is  not  an  Issue  in  this  case.  De- 
fendant was  not  on  trial  for  having  sold  and 
adulterated  milk,  and  therefore  no  question 
arose  In  llie  lower  court  upon  the  admissibil- 
ity or  effect  of  evidence  against  him  based 
upon  an  analysis  made  from  a  sample  of 
milk  taken  from  him  under  protest,  or  by  ' 
compulsion,  under  the  provisions  of  the  ordi- 
nance. We  And  in  Tledman's  Limitations  of 
the  Police  Power  a  note  on  page  292  to  the 
effect  that  the  legislature  has  the  power,  In 
an  act  forbidding  the  sale  of  impure  or  adul- 
terated milk,  to  fix  a  standard  by  which  it 
shall  be  judged,  and,  as  supporting  this  prop- 
osition, the  following  citation  of  authorltiee: 
Pec^le  y.  Clpperly  (N.  Y.,  Jan.  19,  1886)  4 
N.  B.  107;  State  v.  Smyth,  14  R.  I.  100; 
Com.  V.  Walte,  11  Allen,  264;  Com.  v.  Far- 
ren,  0  Allen,  489;  PoUnsky  v.  People,  73  N. 
Y.  66.  In  State  v.  Fourcade,  45  La.  Ann. 
717,  13  South.  187,  we  held  that,  under  the 
powers  delegated  to  the  city  of  New  Orleans 
on  the  subject  of  the  regulation  of  the  milk 
traffic,  the  city  council  had  the  legal  right  to 
adopt  a  standard.  Referring  to  the  adoption 
of  a  standard,  Parker  and  Worthington,  in 
their  work  on  Public  Health  and  Safety,  say, 
in  section  301:  "In  some  of  the  states  the 
statutes  upon  this  subject  provide  that  in  all 
prosecutions  under  the  act.  If  it  be  shown,  up- 
on analysis,  that  the  milk  sold,  or  offered  for 
sale,  contained  more  than  a  certain  per- 
centage of  watery  fiulds,  It  shall  be  deemed, 
for  the  purposes  of  the  act,  to  be  adulterated. 
These  provisions  are  valid,  as  th^  merely 
regulate  and  control  the  quality  of  an  article 
of  food,  In  the  interest  of  the  public  health, 
and  fix  a  standard  of  qtiality.  The  clause 
does  not  establish  a  rule  of  evidence  to  the 
prejudice  of  the  accused,  but  creates  and  de- 
fines a  new  offense.  It  is  the  purpose  of  the 
statutes  to  prohibit,  not  m^ely  dealing  in 
milk  which  has  been  adulterated,  but  also  the 
dealing  in  milk  of  such  inferior  quality  as  to 
fall  below  the  standard  required;"  citing 
numerous  authorities.  We  will  postpone  a 
discussion  of  the  correctness  of  these  state- 
ments until  a  case  comes  before  us  In  which 
the  rights  of  the  appellant  are  claimed  to 
have  been  illegally  affected  through  the  ordi- 
nance, as  "a  rule  of  evidence." 

Most  of  the  questions  raised  In  this  litiga- 
tion were  directly  passed  upon  In  the  case  of 
Com.  V.  Carter,  182  Mass.  12,  from  which  we 
shall  quote  freely  later  on,  and  the  whole  sub- 
ject of  the  regulation  of  the  milk  traffic  is 
discussed  in  Parker  and  Worthington's  Pub- 
lic Health  and  Safety,  on  pages  345  to  349, 
under  the  sections  from  290  to  304.  The  last 
section  (section  304)  is  as  follows:  "It  is 
said  milk  dealers  may  be  required  to  supply, 
from  time  to  time,  samples  of  milk  to  miUc 
Inspectors,  for  analysis,  and  the  inspectors 
may  be  authorized  to  take  samples  for  that 
pvirpose,  and  to  condemn,  and  pour  upon  the 
ground,  or  return  to  the  person  who  supplied 
to  the  dealer,  any  milk  which,  upon  Inspec- 
tion, he  finds  to  be  adulterated,  or  below  tlie 


Digitized  by 


Google 


504 


SOUTHSBN  B£POBTEB,  Vol.  15. 


(La. 


prescribed  standard.  Shivers  y.  Newton,  45 
N.  J.  Law,  489;  Blazier  t.  Miller,  10  Hun, 
435." 

The  question  of  the  general  powers  of  the 
city  of  New  Orleans  over  the  subject  of  the 
regulation  of  the  sale  of  milk  within  its  lim- 
its has  been  several  times  presented  to,  and 
passed  upon  by,  this  court  The  present  suit 
does  not  involve  an  issue  upon  the  general 
power,  but  upon  the  special  applications  of 
the  power,  as  attempted  to  be  made  through 
the  (ordinance  whose  constitutionality  upon 
the  specific  grounds  urged  is  herein  attactced. 

We  do  not  think  the  attack  upon  the  ordi- 
nance, on  the  ground  that  it  forces  a  man  to 
furnish  evidence  against  liimself,  is  well 
made.  On  this  point,  plaintiff's  counsel,  in 
his  brief,  contends  as  follows:  "The  object 
of  the  ordinance  was  not  to  secure  evidence 
against  violation  of  the  law,  but  simply  to  se- 
cure means  for  proper  examination  of  the 
milk  which  is  being  sold,  upon  the  public 
streets  and  places,  to  inhabitants  of  New 
Orleans.  The  milk  cannot  possibly  be  pro- 
duced before  the  courts,  being  necessarily  de- 
stroyed by  the  very  chemical  process  for 
which  the  ordinance  provides.  No  law  can 
prevent  tbe  chemist  of  the  board  of  health 
from  chemically  analyzing  the  milk  which 
vendors  are  selling,  and  from  testifying  to 
the  result  of  the  analysis.  Whether  the  sam- 
ple analyzed  was  acquired  by  purchase  or 
seizure  would  render  the  effect  of  the  chem- 
ist's testimony  neither  more  favorable  nor  un- 
favorable to  the  one  accused.  The  object  of 
the  ordinance  is  rather  (if  it  can  be  consid- 
ered as  contemplating  the  famishing  of  evi- 
dence) the  obtainance  of  satisfactory  evi- 
dence of  the  vendor's  innocence,  than  of  his 
gunt  State  V.  Davis,  108  Mo.  666,  18  S.  W. 
894.  In  this  instance  the  municipal  authori- 
ties have  licensed  the  vendors  to  sell,  and 
waived  inspection  previous  to  the  taking  out 
of  the  wares,  and  as  a  precaution,  to  the  end 
of  asc^talnlng  that  the  privilege  given  is  not 
being  abused,  required  the  vendors,  when  oc- 
casionally called  upon,  to  furnish  a  trifling 
sample  from  their  stock.  This  is,  emphatic- 
ally, to  gather  assurance  of  their  good  faith, 
and  right  to  continue  in  the  calling  they  are 
pursuing,  and  not  for  the  purpose  of  extort- 
ing evidence  against  wrongdoers.  It  was  not 
presumed  the  vendors  were  intending  to  vio- 
late the  law.  It  is  not  to  be  presumed  that 
the  present  appellant  has  declined  to  give  a 
sample,  in  this  case,  because  of  the  fear  that 
his  milk  would  be  found  to  be  adulterated, 
had  the  samples  been  furnished.  If  the  orig- 
inal seizure  or  taking  was  justifiable,  the  fact 
that  it  is  possible  that  the  thing  may  serve 
to  subsequently  fasten  criminal  guilt  upon 
the  possesses  cannot  render  the  taking  un- 
lawful. Langdon  v.  People,  133  IIL  382,  24 
N.  B.  874.  Indeed,  the  courts  have  held 
that,  even  though  the  original  taking  were  a 
trespass,  the  results  of  the  taking  were  ad- 
missible in  evidence.  Oindrat  v.  People  (111. 
Sup.)  27  N.  E.  1065.    The  city  havhig  a  ri<bt 


to  license  the  selling  of  milk,  and  the  parties 
having  availed  themselves  of  that  privilege 
Tinder  the  conditions  stated,  the  wares  they 
sell  become  property  in  which  the  public  has 
an  interest  It  is  that  public  interest  alone 
in  the  foods  generally  sold  which  justifies 
the  public  examination  of  private  property. 
If  the  public  have  such  interest  in  the  wares 
of  this  character,  to  be  disposed  of  to  them, 
that  same  public  have  a  corresponding  right 
of  access  to  such  wares,  to  the  extent  neces- 
sary for  the  preservation  of  their  rights  or 
interests.  The  milk  sold  by  the  milkmen  in 
the  city  of  New  Orleans,  therefore,  is  pub- 
lic property,  as  w^  as  private,  to  the  ex- 
tent that  the  public  have  the  right  to  ef- 
fectively provide  for  its  purity,  and,  to  that 
end,  to  view  and  analyze  it"  In  Com.  T. 
Carter,  132  Mass.  12,  the  supreme  court  held 
that  a  statute  of  that  state  authorizing  In- 
spectors of  milk  to  enter  all  carriages  used  in 
the  conveyance  of  milk,  and,  whenever  they 
have  reason  to  believe  any  milk  found  there- 
in is  adult^ated,  to  take  specimens  thereof, 
for  the  purpose  of  analyzhig  or  otherwise 
satisfactorily  testing  the  same,  was  consti- 
tutional. Taking  up  the  particular  objection 
we  are  now  considering,  it  said:  "Neither  is 
the  power  granted  in  violation  of  the  pro- 
visions of  article  12  of  the  declaration  of 
rights,— that  no  man  shall  be  compelled  to 
give  evidence  against  himself.  If  the  sela- 
ure  is  such  as  is  authorized  by  the  constitu- 
tion and  a  law  passed  in  pursuance  thereof, 
the  fact  that  the  thing  seized  may  be  used  In 
evidence  against  the  person  from  whose  pos- 
session it  is  taken  does  not  render  the  seizure 
itself  a  violation  of  the  declaration  of  rights. 
Com.  V.  Dana,  2  Mete.  (Mass.)  329,  337." 
In  State  v.  Davis,  reported  in  18  S.  W.  894, 
the  supreme  court  of  Missouri  held  that  stat- 
utes of  the  state  prohibiting  a  druggist  from 
sell^  liquor,  except  on  the  prescription  of  a 
physician,  and  declaring  that  such  prescrip- 
tions shall  be  carefully  preserved,  and  pro- 
duced in  court,  or  before  any  grand  jury, 
whenever  required,  and  that,  on  the  fail- 
ure of  the  druggist  to  produce  the  same,  he 
shall  be  deemed  guilty  of  a  misdemeanor, 
were  not  in  conflict  with  the  article  of  the 
constitution  providing  that  no  person  shall 
be  required  to  furnish  evidence  in  a  criminal 
case  against  himself,  deferring  to  the  claim 
that  they  were,  the  court  said:  "We  think 
not.  The  right  to  sell  intoxicating  liquor  is 
not  a  right  or  privilege  accorded  to  every 
citizen.  The  state  has  the  right  to  control, 
regulate,  or  altogether  prohibit  its  sale.  It 
has,  therefore,  the  undoubted  right  to  en- 
force such  conditions,  upon  those  whom  It 
may  authorize  to  sell  such  liquws,  as  it  may 
deem  necessary  to  properly  regulate  and 
OMitrol  its  use.  Austin  v.  State,  10  Mo.  591. 
Druggists  are  not  given  an  unlimited  right 
to  sell  intoxicating  liquors.  •  •  •  There 
can  be  no  doubt  that  the  legislature  bad  the 
right  to  Impose  its  own  conditions  in  author- 
izing such  sales.    It  undertook  to  do  so  by 
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the  provisions  of  section  4621,  which  limits 
sales  to  those  made  mider  the  written  pre- 
scription of  a  regularly  registered  and  prac- 
ticing physician.  To  prevent  abuse  of  their 
authority  to  sell  as  a  covering  under  which 
to  make  unlawful  sales,  section  4622  requires 
the  druggist  to  preserve  all  such  prescrip- 
tions, and  produce  them '  in  court,  or  before 
the  grand  jury,  when  lawfully  required. 
This  duty  was  Imposed  as  a  condition  upon 
which  a  sale  was  authorized.  The  prescrip- 
tions thus  become  the  license  or  justiflcation 
to  the  druggist  for  making  sales  which 
would  otherwise  be  unlawful.  As  evidence 
of  authority  to  make  particular  sales,  they 
would  constitute  private  papers  of  the  drug- 
gist, but  could  not  be  regarded  as  evidence  of 
crime,  but  rather  of  innocence.  The  chief 
purpose  of  their  preservation,  however,  was 
evidently  that  they  might  be  used  In  giving 
aid  to  courts  and  grand  Juries,  in  thehr  prop- 
er and  lawful  endeavors  to  control  and  reg- 
ulate the  sale  of  intoxicating  liquors  within 
the  limits  prescribed  by  the  legislature,  and 
in  the  investigation  of  matters  of  public  con- 
cern. In  these  respects,  all  the  prescriptions 
.become  public,  and  not  private,  papers,  and 
the  druggist  merely  their  custodian.  It  could 
not  be  insisted  that  the  production  of  the 
official  books  of  a  collector,  treasurer,  or  oth- 
er public  officer  could  not  be  required  in  the 
ii-vestigation  of  his  accounts,  or  used  in  evi- 
dence against  him,  in  a  prosecution  tor  offi- 
cial misconduct  The  obvious  reason  is  that 
the  books  are  not  the  private  property  of  the 
citizen,  but  the  public  records  required  to  be 
trept  by  the  officer.  The  law  imposing  the 
duty  upon  druggists  of  preserving  the  pre- 
scriptions of  physicians  left  with  them,  and 
of  producing  them  before  the  grand  Jury,  is 
as  clearly  required  as  the  duty  imposed  by 
law  upon  any  public  officer  to  keep  an  ac- 
count of  the  public  money  which  passes 
through  his  hands.  Our  conclusion  is  that 
section  4622  is  constitutional,  and  all  its  re- 
quirements may  be  lawfully  enforced."  This 
decision  was  referred  to  In  State  v.  Davis 
(Mo.  Sup.)  23  S.  W.  759,  and  the  principle 
enunciated  therein  was  reaffirmed. 

We  do  not  think  that  the  objections  urged 
by  appellant  to  the  ordinance,  that  it  de- 
prives him  of  the  equal  protection  of  the 
law;  that  it  denies  him  protection  in  the 
enjoyment  of  his  property;  that  it  denies 
him  protection  in  person  and  property 
against  unreasonable  searches  and  seizures, 
and  authorizes  the  invasion  of  the  same 
without  warrant  founded  on  oath  or  affir- 
mation; and  that  it  deprives  him  of  property 
and  liberty  without  due  process  of  law, — 
are  well  founded.  Defendant  has  selected 
as  a  business  one  which,  improperly  conduct- 
ed, in  the  hands  of  unscrupulous  men,  would 
seriously  affect  the  health  of  the  public  It 
is  no  longer  a  debatable  question  whether 
callings  of  that  character  can  be  legally 
brought    under    reasonable    restraints    and 


regulations  through  the  exercise  of  the  po- 
lice power.  The  object  of  the  ordinance  In 
question  is  to  protect  the  general  public 
against  dishonest  vendcars  of  milk.  Its  ef- 
fect will  be,  not  only  not  to  injure  appellant, 
but  to  protect  him,  as  a  member  of  the  pub- 
lic, from  that  class  of  persons,  and.  Inci- 
dentally, to  save  him,  as  an  honest  vendor 
in  that  business,  from  Injurious  competition 
through  fraudulent  devices  and  ill  practices. 
Honest  veuflors  could  certainly  see  nothing 
to  flow  from  the  ordinance  but  proper  and 
beneficial  results.  They  certainly  should 
raise  no  complaint  at  having  their  own  ac- 
tions brought  to  a  test,  when,  in  so  doing, 
they  purge  the  business  of  disreputable 
characters.  We  do  not  think  the  ordinance 
was  beyond  the  scope  of  the  irallce  power 
of  the  city,  nor  that,  considered  as  a  health 
ordinance,  it  bears  no  substantial  relation 
thereto. 

We  are  of  the  opinion  that,  in  delegating 
to  the  common  council  the  powers  it  did,  the 
legislature  contemplated  that  it  would  adopt 
a  reasonable  system  to  render  the  power 
effective.  We  agree  with  plaintifTs  conn, 
sel  that  a  reasonable  method  of  inspection 
of  the  milk  offered  for  sale  to  the  public 
falls  legitimately  under  the  grant  of  power. 
There  are  two  methods  of  inspection:  The 
first  is  to.  compel  the  vendor  to  exhibit  the 
articles  he  proposes  to  dispose  of  to  a  pub- 
lic officer,  as  a  condition  precedent  to  their 
sale;  but  inasmuch  as .  there  are  certain 
cases  where  the  prior  inspection  would  fail 
of  accomplishing  its  purpose,  by  reason  of 
the  facility  offered  for  subsequently  tarn- 
pering  with  the  goods  inspected,  a  second 
system  is  often  had  recourse  to.  Under 
this  system  the  vendor  is  permitted  to  pro* 
ceed  with  his  sales  without  prior  inspection, 
but  with  the  obligation  to  submit  his  com- 
modity to  inspectors  when  the  latter  think 
it  necessary  to  demand  an  examination. 
The  penalty  is  laid  upon  the  sale,  not  of  un- 
inspected wares,  but  of  improper  ones.  We 
are  of  the  opinion  that  the  liability  at  any 
moment  to  a  call  for  Inspection,  together 
with  the  dread  of  the  penalty  following  de- 
tection, operate  strongly,  by  way  of  preven- 
tion, against  the  perpetration  of  frauds,  and, 
as  counsel  well  says,  "are  the  most  effective 
of  checks  against  the  sale  of  adulterated 
food,  and  the  object  of  the  law,  otherwise 
unattainable,,  is  accomplished." 

We  have  already  referred  to  the  case  of 
C!om.  V.  Carter,  132  Mass.  12,  as  presenting 
issues  almost  identical  with  those  presented 
here,  in  respect  to  a  statute  closely  resem- 
bling the  ordinance!  we  are  now  considering. 
In  that  case  the  court  said:  "It  Is  said  that 
the  provision  is  unconstitutional  because  it 
authorizes  the  taking  of  property  without 
consent  or  compensation,  warrants  unrea- 
sonable searches  and  seizures,  compels  one 
to  furnish  evidence  against  himself,  and  is 
not  within  the  police  power  of  the  common- 
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wealtb.  An  analysis  of  a  specimen  of  mDk 
offered  for  sale  Is  an  appropriate  means  of 
carrying  Into  effect  the  various  proYlsions 
of  the  statutes  regulating  the  sale  of  milk 
In  this  commonwealth.  In  the  case  at  bar 
the  can  of  mUk  was  taken  from  a  carriage 
used  in  the  conveyance  of  milk,  and  it  is 
mmecessary  to  consider  whether  the  words 
of  the  section,  'place  where  milk  is  stored 
or  kept  for  sale,'  may  or  may  not  Include 
a  dwelling  house,  and  whether.  If  construed 
to  Include  a  dwelling  house,  they  do  not  pur- 
port to  give  a  power  which  the  legislature 
could  not  give,  because  the  clause  authoris- 
ing an  entry  is  separable  from  that  which 
authorizes  an  entry  into  all  carriages  used 
In  the  conveyance  of  milk."  Com.  v.  Dana, 
2  Mete.  (Mass.)  329,  337.  "If  the  statute 
had  required  that  all  milk  offered  for  sale 
should  first  be  inspected,  it  would  be  hardly 
contended  that  the  trifling  injury  to  prop- 
erty occasioned  by  taking  samples  for  In- 
spection would  be  such  a  taking  of  private 
property  for  public  use  as  to  require  that 
compensation  be  made  therefor.  Such  an 
Injury  to  property  Is  a  necessary  incident 
to  the  enforcement  of  reasonable  regula- 
tions affecting  trade  in  food.  Private  prop- 
erty is  held  subject  to  the  exercise  of  such 
public  rights  for  the  common  benefit;  and, 
in  the  case  of  licensed  dealers  In  merchan- 
dise, the  injury  suffered  by  Inspection  is  ac- 
companied by  advantages  which  must  be  re- 
garded as  a  sufficient  compensation.  Ban- 
croft V.  Cambridge,  126  Mass.  438,  441.  In- 
stead of  requiring  all  milk  offered  for  sale 
to  be  first  inspected,  the  legislature,  for  ob- 
vious reasons,  has  permitted  licensed  deal- 
ers to  sell  milk  without  inspection;  has  im- 
posed penalties  for  selling  adulterated  mUk; 
and  has  provided  that,  when  the  inspector  of 
milk  has  reason  to  believe  that  any  milk 
may  be  adulterated,  he  may  take  specimens 
thereof,  in  order  that,  by  analysis,  he  may 
determine  whether  the  milk  hffs  been  adult- 
^ated.  Such  a  seizure  of  milk  for  the  pur- 
pose of  examination  is  a  reasonable  method 
of  inspection,  and  does  not  require  a  war- 
rant. It  is  a  supervision,  under  the  laws 
of  the  state,  by  a  public  officer,  of  a  trade 
which  concerns  the  public  health,  and  it  is 
within  the  police  power  of  the  common- 
wealth. Com.  V.  Ducey,  126  Mass.  269; 
Jones  V.  Root,  6  Gray,  435.  There  is  noth- 
ing In  this  case  which  requires  us  to  deter- 
mine the  rights  of  the  defendant  If  the  in- 
spector had  attempted  to  take  a  larger  quan- 
tity of  milk  for  analysis  than  was  reason- 
ably necessary  for  the  performance  of  his 
duties.  We  have  not  found  it-  necessary 
to  consider  whether  the  defendant,  by  volun- 
tarily accepting  a  license  to  sell  milk,  has 
not  assented  to  the  conditions  and  regula- 
tions which  the  legislature  has  seen  fit  to 
Impose  upon  the  exercise  of  the  trade  li- 
censed. See  Pitkin  v.  Springfield,  112  Mass. 
609;  Bertholf  v.  O'Relly,  74  N.  Y.  509,  517." 
Appellant  complains  that  the  ordinance  is 


vexations  and  oppressive.  In  that  the  In- 
spectors are  subjected  to  no  special  and 
uniform  rules  to  control  and  govern  their 
action.  He  claims  that  it  opens  the  door 
to  favoritism,  and  to  the  gratification  of 
personal  spite  and  prejudice;  tliat  the  in- 
spectors may  harass  the  vendors  of  milk 
by  unnecessary  and  repeated  demands  for 
samples.  The  mere  fact  that  powers  under 
an  ordinance  may  be  abused  does  not  make 
the  ordinance  Itself  Ulegal,  unreasonable,  or 
oppressive.  It  Is  very  difficult  to  so  hedge 
In  power  conferred  as  to  withdraw  from 
it  opportunities  for  wrongdoing.  If  such 
wrongdoing  as  appellant  anticipates  were  to 
occur,  we  think  that  there  are  ample  reme- 
dies at  hand  to  correct  and  punish  it.  The 
efficiency  of  the  inspection  referred  to  In 
this  case  rests,  to  a  great  extent,  upon  the 
very  uncertainty  as  to  the  times  and  places 
of  inspection  of  which  counsel  complains. 
It  would  be  an  easy  matter  to  prepare  for 
inspections,  if  parties  knew  in  advance  pre- 
cisely when  and  where  they  were  to  be 
made.  For  the  reasons  hweln  assigned,  it 
Is  hereby  ordered,  adjudged,  and  decreed 
that  the  judgment  appealed  from  be,  and  it 
is  now,  affirmed. 


a»  Ala.  m 
WRIGHT  V.  STATE. 
(Snpreme  Court  of  Alabama.  Jane  22,  1894.  > 
CaiMiMAL  Law — Jddohent  Entbt — Bufpioiekct. 
An  entry,  purporting  to  be  a  judgment, 
as  follows:  "llie  State  v.  O.  W.,  charge  C.  C. 
W.  Fall  term  1893.  Plea  not  guilty.  Jury  and 
verdict.  Guilty  and  fined  $50.  Judgment  con- 
fessed with  W.,  F.  and  E.  sureties,"— la  wholly 
inoperative  as  a  judgment. 

Appeal  from  circuit  court,  Ferry  county; 
John  Moore,  Judge. 

Goliath  Wright  was  convicted  of  a  crime, 
and  appealed.  The  state  moves  to  dismiss 
the  appeal.   Motion  granted. 

W.  F.  Hogue,  for  appellant  Wm.  L.  Mar- 
tin, Atty.  Gen.,  for  the  State. 

COLEMAN,  J.  This  cause  was  submitted 
on  a  motion  by  the  attorney  general,  to  dis- 
miss the  appeal  upon  the  ground  that  the 
Judgment  rendered  will  not  support  the  ap- 
peal. 

The  only  entry  purporting  to  be  a  judgment 
contained  In  the  record  in  this  case  Is  as  fol- 
lows: "The  State  v.  Goliath  Wright,  charge 
O.  0.  W.  FaU  term  1893.  Plea  not  goUty. 
Jury  and  verdict  Guilty  and  fined  fifty  dol- 
lars. Judgment  confessed  with  T.  H.  Weld, 
C.  W.  Ford  and  W.  M.  Elland  sureties."  It 
requires  neither  argument  nor  citation  of 
authorities  to  show  tliat  this  statement  Is 
wholly  inoperative  as  a  judgment  It  ap- 
pears to  be  no  more  than  a  mere  repeti- 
tion of  the  entries  by  the  court  upon  a  trial 
docket,— data  for  the  judgment  In  Speed  v. 
Cocke,  67  Ala.  209,  It  is  said:  "Tlie  judg- 
ment, decree,  or  order  of  any  court,  to  be  o^ 
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«nit]ye.  nniBt  be  certain  and  complete  In  it- 
self, without  reference  to  anytnlng  else  by 
which  to  ascertain  Its  meaning.**  Every  ver- 
dict of  a  Jury  shonld  be  followed  by  a  Judg- 
ment of  the  court.  The  usual  form  observed, 
after  the  verdict,  la,  "It  Is  therefore  consid- 
ered and  adjudged  that  the  defendant  is 
guilty  as  charged  in  the  Indictment"  (or  not 
guilty,  according  to  the  verdicQ.  We  would 
not  be  understood  as  declaring  that  it  is  neo- 
eesary  to  obsore  the  form  given,  but  there 
most  be  some  words  to  show  that  there  has 
been  a  Judgment  upon  the  verdict  Where 
there  is  a  confes^on  of  Judgment  for  the  fine, 
or  fine  and  cost,  it  is  equally  impoative  that 
a  Judgment  be  rendered  upon  the  confession. 
If  the  convlcti(Hi  be  for  a  tdoay,  after  the 
defendant  has  been  adjudged  guilty,  as  indi- 
cated above,  the  sentence  of  the  law  must  be 
inronounced.  This  may  be  done  at  the  time 
of  the  rendition  of  the  verdict,  after  Judg- 
ment upon  verdict,  or  may  be  cmtinued  to 
any  suitable  time  during  the  term.  The  sen- 
tence can  be  pronounced  only  in  oi>en  court, 
with  the  defendant  present,  and  should  be 
preceded  by  inquiring  of  the  defendant  if  he 
has  anything  to  say  why  the  sentence  of  the 
law  should  not  be  pronounced.  The  sentence 
is  not  the  act  of  the  court  It  is  the  Judg- 
ment of  the  law,  pronounced  by  the  court; 
and  some  expression  or  words  should  be 
used.  Importing  that  it  is  the  sentence  of  the 
law.  This  is  generally  shown  by  the  use  of 
the  term,  "It  is  therefore  considered  and  ad- 
judged that  the  defendant,"  etc.,  followed 
by  the  sentence  of  the  law.  Oray  v.  State, 
59  Ala.  86.  We  have  been  thus  particular  in 
this  case  because  of  the  numerous  appeals 
which  liave  been  dismissed  out  of  this  court 
tot  the  reason  that  no  Judgment  was  rendo'- 
ed  sufficient  to  support  the  appeal.  See  the 
following  cases,  which  were  in  all  respects 
like  the  one  under  consideration:  Nichols  ▼. 
State  (Ala.)  14  South.  538;  Ayres  r.  State,  71 
Ala.  11;  Thomas  v.  State,  70  Ala.  20.  The 
motion  of  the  attorney  general  must  be  grant- 
ed, and  the  appeal  dismissed.   Dismissed. 


(US  AU.1M) 

Hz  parte  NICROSL 
(Supreme  Court  of  Alabama.    May  4, 1804.) 

ATTAOHMBVT— AlCSNDMEST— NAMB  OVDlVBItDANT. 

since  Code,  {  2S08,  permits  the  affidavit 
bond  and  writ  in  attachment  to  be  amended  to 
cure  "any  defect  in  form  or  substance,"  the 
entity  of  defendant  being  anquestioned,  it  ia 
no  error  to  allow  an  amendment  as  to  the  name 
from  "the  B,  Grocery  Company,  a  corporation" 
to  "E.  B.,  a  married  woman,  doing  basiness" 
by  the  dniy-reoorded  consent  of  her  husband, 
"under  the  nam«  and  style  of  the  K.  Grrocery 
Company." 

Petition  for  mandamus  ex  parte  D.  11. 
Nicrosi  to  Hon.  John  R.  Tyson,  Judge  of  the 
circuit  court  of  Montgomery  county,  to  pei^ 
mit  amendments  to  attachment  papeta.  Pa* 
titl^n  granted. 


Tray  A  Watta,  for  petitioner.  Tohn  O. 
Winter  and  TompUna  &  Troy,  for  respond- 
ent 

McCIiELZiAN,  J.  The  petitioner,  D.  M. 
Nicrosi,  made  and  filed  in  the  circuit  court  of 
Montgomery  an  affidavit  for  an  attachment 
against  the  Boswald  Grocery  Company  to 
enforce  a  landlord's  lien  for  rent  In  said 
affidavit,  ttie  attachment  bond,  and  in  the 
writ  of  attadunent  the  said  company  is  de- 
scribed as  a  corporation,— 4.  ew  in  each  of 
these  papers  that  company  is  referred  to  as 
"The  Boswald  Grocery  Company,  a  corpora- 
tion." It  having  developed  that  the  Bos- 
wald Grocery  Company  was  not  in  fact  a 
corporation,  nw  even  a  partnership,  but  the 
name  under  and  by  which  Esther  Boswald, 
a  married  woman,  having  the  right  to  en- 
gage in  business,  carried  on  a  grocery  bnsi- 
ness  in  the  house  rented  from  plaintiff,  and 
which,  through  her  agent,  she  signed  to  tlie 
notes  for  the  rent  sought  to  be  recovered, 
the  plaintiff  moved  for  leave  to  file  an 
amended  affidavit  and  bond,  and  to  amend 
the  attachment  writ,  so  that  the  words, 
"Esther  Boswald,  a  married  woman,  doing 
business  by  the  written  consent  of  her  hus- 
band, filed  and  rec(Mrded  in  the  probate  court 
of  Montgomeiy  county,  under  the  name  and 
style  of  The  Boswald  Grocery  Company,'" 
should  appear  in  each  in  lieu  of  the  words, 
"The  Boswald  Grocery  Company,  a  corpora- 
tion." The  court  denied  this  motion,  and 
we  are  now  asked  to  Issue  a  writ  of  man- 
damus to  the  Judge  tttereof,  directing  the  al- 
lowance of  the  proposed  amendments. 

From  this  statement  of  the  facts  it  is  clear 
that  the  Boswald  Grocery  Company,  what- 
ever it  was,  whether  a  partnership,  a  cor- 
poration, or  aa  individnal,  assuming  the 
name  for  the  purposes  of  trade,  was  the 
party  against  whom  or  which  the  suit  was 
Instituted,  has  all  along  been  prosecuted,  and 
will  be  continued  if  and  after  the  amend- 
ments moved  for  are  allowed.  There  is,  in 
other  words,  no  question  here  aa  to  the 
identity  of  the  defendant  throughout  all 
the  proceedings  which  have  been  oc  may,  in 
any  proposed  event,  be  had,  being  originally 
and  at  all  times  the  same  in  the  mind  of  the 
plaintiff.  The  entity  which  entered  into  the 
reatBl  contract,  which  has.  enjoyed  the  shel- 
ter of  plaintUTs  house,  which  has  failed  to 
pay  the  agreed  price  therefor,  and  which  la 
sought  in  this  action  to  be  coerced  into  pay- 
ment thereof,  is  one  and  the  same,  whether 
it  be  a  contractual  entity  (a  partnership), 
an  artificial  entity  (a  corporation),  or  a  per- 
sonal entity  (an  individual);  and,  whether 
one  or  another  of  these  entitles,  its  name  is 
the  same,— "The  Boswald  Grocery  Com- 
pany;" and  its  liability  is  the  same,  and  en- 
forceable by  the  same  remediea  That  en- 
tity, whatever  its  character,  or  the  source  or 
manner  of  its  being,  was  proceeded  against 
originally  in  this  case,  and  brought  before 
tba  court  by   attachment  o£  ita  propeirtx. 
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Once  there,  It  was  found  that  a  mistake  had 
been  made;  not  as  to  the  entity  itself  (not  as 
to  the  party  sued),  but  merely  in  respect  of 
describing  what  kind  of  an  entity  the  party 
defendant  was.  The  motion  to  amend  stated 
and  confessed  this  mistake  of  description. 
The  plaintiff  arerred  and  showed  this  mis- 
take, and  be  asked  to  correct  it  He,  In 
effect,  said  to  the  court  that,  while  be  bad 
sued  the  proper  party,  and  had  levied  on 
the  goods  of  the  proper  party,  he  bad  mis- 
described  that  party,  not,  indeed,  in  respect 
even  of  the  name  of  the  defendant,  but  in 
respect  solely  of  the  status  of  that  proper 
party,  as  being  an  artificial,  Instead  of  a 
personal,  entity;  for,  surely,  the  averment 
that  the  Roswald  Grocery  Company  was  a 
corporation  is  no  part  of  the  name  of  that 
company.  It  might  as  well  be  said  that  to 
aver  that  Jones  &  Smith  is  a  partnership  Is 
to  make  the  averment  of  partnership  a  jpart 
of  the  name  "Jones  &  Smith;"  or  that  to  sue 
"John  Smith,  a  man,"  is  to  make  the  defend- 
ant's name  not  John  Smith  only,  but  "John 
Smith,  a  man."  And  to  omit  such  averments 
no  more  changes  the  name  of  the  corpora- 
tion than  of  the  partnership  or  the  Individ- 
ual. It  is  not  a  question  of  name,  and  cases 
like  Railway  Co.  v.  McCall,  89  Ala.  375,  7 
South.  650,  have  no  bearing  upon  it.  But 
It  is  a  matter  of  description,  a  change  of 
which  does  not  affect  the  identity  of  the 
party  sought  to  be  described,  but  only  gives 
accuracy  and  certainty  to  it.  The  case  of 
Railway  Co.  v.  Sistmnk,  85  Ala.  356,  6  South. 
79,  is,  on  principle,  in  point  The  averment 
that  a  defendant  is  a  corporation  Is  there 
held  to  be  descriptive  of  a  named  defend- 
ant, and  not  a  part  of  the  name  itself;  and 
that,  where  this  description  had  been  omit- 
ted, it  might  be  added  without  offense  to  the 
limitations  upon  our  very  broad  statute  of 
amendments.  Its  addition  did  not  change 
the  party  sued.  Being  merely  descriptive 
when  It  Is  at  first  stated  by  mistake,  it  is  not 
conceivable  how  its  elimination  could  make 
of  that  thing  which  it  was  incorrectly  sup- 
posed to  describe  a  different  thing.  To  add 
It  does  not  change  the  name,  being  no  part 
of  the  name;  and,  it  being  already  stated,  to 
strike  it  out  cannot  Being  stricken  out  in 
this  case,  the  suit  Is  against  the  Roswald 
Grocery  Company.  The  farther  amendment 
Is  that  this  company  is  Esther  Roswald,  and 
that  she  Is  engaged  in  business,  rented  this 
honse,  executed  these  notes,  and  owes  this 
debt  under  the  name  and  style  of  the  Ros- 
wald Grocery  Company;  or,  in  other  words, 
that  she  is,  and  all  along  has  been,  the  Ros- 
wald Grocery  Company,  for  all  the  purposes 
of  this  suit  Obviously  this  part  of  the 
amendment  so  far  from  operating  a  change 
of  the  sole  part?  defendant  on  Its  face 
demonstrates  that  she  Is  the  identical  party 
originally  sued  under  the  name  which  she 
had  assumed  and  borne  throughout  the  trans- 
actions Involved  in  the  suit  The  amend- 
ments should  have  been  allowed.    We  feel 


that  a  dlfl^^nt  c(MicIuston  would  be  to 
emasculate  our  very  liberal  and  to  be  lib- 
erally construed  statute  on  the  subject  which 
requires  the  allowance  of  amendments  to 
cure  "any  defect  of  form  or  substance"  in 
attachment  affidavits,  bonds,  and  writs 
(Code,  {  2998),  and  to  do  violence  to  the  prin- 
ciples declared  In  Railway  Go.  v.  Sistmnk, 
supra,  and  to  the  analo^es  furnished  by  the 
cases  cited  In  the  brief  of  petitioner's  counsel 
having  reference  to  amendments  as  to  par* 
ties  in  actions  involving  partnerships.  The 
application  for  mandamns  will  be  granted. 


an  Ala.  U4) 
ALABAMA  O.  a  B.  CO.  t.  LINN  et  aL 
(Snpreme  Court  of  Alabama.     May  2,  1894.) 

Railroad  Coupanjks  —  AccrosNT  at  Prjvatb 
Crossing— Neoliobkob  —Wantox  NEOLiasMca 
—What  Constitutes — Opinion  Evidekcb. 

1.  In  an  action  against  a  railroad  company 
for  injury  to  a  team  at  a  crossing,  where  the 
evidence  shows  no  more  than  that  defendant's 
servants  failed  to  give  the  signals  required  by 
statute,  it  is  error  to  submit  to  the  jury  the 
question  of  wanton  negligence  and  willful  In. 
Jury. 

2.  Wh^e  a  railroad  company  acquiesces 
in  the  use  of  a  private  crossing,  persons  us- 
ing it  are  mere  licensees,  and  aU  that  can  be 
required  of  the  company  at  such  idace  is  to 
look  ont  for  obstructions,  and  to  use  due  care 
to  avoid  injury  after  being  conscious  of  im- 
pending peril. 

3.  In  an  action  for  injury  to  a  team  at  a 
crossing,  it  Is  error  not  to  permit  an  expert 
engineer,  who  has  testified  to  all  the  acts  done 
by  the  engineer  in  charge  of  the  engine  at  the 
time  of  the  accident  in  his  endeavor  to  stop 
the  train,  to .  state  whether  or  not  the  train 
was  stopped  as  soon  as  it  could  be  done  after 
the  signal  was  given. 

4.  A  witness  testified  that  he  was  standing 
behind  the  team  when  it  started  across  the 
track;  that  he  heard  the  train  coming,  and 
looked  up  and  saw  it;  that  he  colled  to  the 
driver,  and  told  him  not  to  attempt  to  aom, 
but  the  driver  seemed  excited,  and  whipped 
up  the  team;  and  that  he  did  not  stop  before 
crossing,  nor  appear  to  look  or  listen.  HM,  that 
it  was  error  not  to  permit  the  witness  to  state 
whether  the  driver  could  have  seen  the  cars  in 
time  to  have  avoided  the  accident 

Appeal  from  circuit  court,  Jefferson  conn- 
ty;  James  J.  Banks,  Judge. 

ActicHi  by  George  W.  Linn  ft  Son  against 
the  Alabama  Great  Southern  Railroad  Com- 
pany to  recover  damages  for  Injuries  to  a 
team  of  mules,  wagon,  and  harness,  caused 
by  defendant's  negligence.  There  was  a  judg- 
ment for  plaintiffs,  and  defendant  appeals. 
Reversed  and  remanded. 

The  negligence  complained  of  was  In  the 
failure  of  defendant's  employes  to  give  the 
proper  signals  while  passing  a  crossing  at 
which  the  accident  occurred;  their  failure  to 
stop  the  train  after  discovering  the  peril  of 
plaintiffs'  team,  and  the  running  of  said  train 
at  a  hi^  rate  of  speed  where  the  accident 
happened.  Defendant  pleaded  the  genotd 
issue,  and  In  several  different  forms  the  con^ 
tributory  negligence  of  plaintiffs;  and  upon 
these  pleas  issue  was  joined.  One  B.  Masoa 
testified  that  he  was  on  the  engine  at  Om 
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time  of  tbe  accident;  that  the  whistle  had 
been  blown  for  the  crossing,  and  that  he 
himself  was  ringing  the  bell  as  they  ap- 
proached the  crossing;  that,  when  the  signal 
to  stop  was  giToi  by  one  of  the  l>rakemen 
on  the  trahi  (which  signal  the  brakeman  tes- 
tified be  gave  inunediately  npon  discovering 
the  peril  of  plaintltCs'  team),  the  engineer 
blew  for  brakes,  put  <hi  the  brakes  of  his  en- 
gine, reversed  the  engine,  and  sanded  the 
track;  that  he  himself  had  been  woridng  on 
an  engine  as  engineer  and  fireman  for  about 
11  years,  and  knew  all  about  the  manage- 
ment of  locomotive  engines.  I>efendant  then 
asked  him  'Vhether  or  not  the  train  of  cars 
was  stopped  as  soon  as  it  could  be  d<Hie  aft- 
er the  signal  was  given."  Plaintiflls  objected 
to  this  question.  The  court  sustahied  the  ob- 
jection, and  defendant  excepted.  One  T.  H. 
Wright,  a  witness  for  the  defendant,  testi- 
fied that  he  was  standing  behind  the  wagon 
Just  before  it  started  across  the  track;  that 
tbe  Alice  furnace  was  making  a  good  deal  of 
fnss,  but  he  heard  the  train  coming,  and 
looked  up  and  saw  it;  that,  as  the  driver  of 
plaintifTs'  wagon  started  across  tbe  track, 
the  witness  hallooed  to  him  not  to  attempt  to 
go  across  the  track,  but  ttiat  the  driver 
seemed  excited,  and  not  to  apprehend  the 
danger  he  was  in,  and  wtilpped  up  his  mules, 
and  started  across  the  track;  that  the  driver 
did  not  stop  before  he  started  across  the 
track,  nor  did  he  appear  to  look  or  listen  for 
tiie  train.  The  defendant  then  asked  this 
witness  the  following  question:  "Could  the 
driver  of  this  wagon  have  seen  the  cars  in 
time  to  have  prevented  the  accident  If  he  had 
looked  up  and  down  the  track  before  attempt- 
ing to  cross?"  The  court  sustained  an  ob- 
jection by  plalntifTs  to  the  question,  and  de- 
fendant excepted.  The  court,  in  its  oral 
charge  to  the  jury,  among  othw  things,  in- 
structed them  as  follows:  "Ton  must  decide 
under  this  evidence  whethw  or  not  the  de- 
foidant  was  guilty  of  wanton,  reckless,  or  in- 
tentlcmal  negligence."  Tb&  defendant  ob- 
jected to  the  giving  of  tMs  portion  of  the 
oonrt's  graieral  charge,  and  also  separately 
excepted  to  each  of  the  following  portions 
of  the  court's  g«ieral  oral  diarge:  (1)  "It  is 
a  question  for  yon  to  decide  whether  or  not 
It  was  negligence  tm  the  railroad  to  ran  its 
train  at  the  rate  of  speed  which  is  com- 
plained of."  (2)  "If  you  should  dedde  that 
the  speed  of  the  train  was  dangerous,  and 
that  they  failed  to  ring  the  bell  or  blow  the 
whistle,  then  It  is  left  for  you  to  say  what 
was  the  degree  of  negligence;  and,  if  you 
decide  that  this  negligence  amounted  to  will- 
ful or  wanton  or  reckless  negligence,  thai  the 
plaintiffs  wUI  be  entitled  to  recover,  notwith- 
standing the  servant  of  plaintiffs  may  have 
been  guUty  of  contrlbutoiy  negligence  which 
contributed  proximately  to  his  injury."  (3) 
"If  you  should  find  from  ihe  evidence  that 
the  defendant's  action  amounted  to  wdnton, 
reckless,  ae  intentional  negligence,  then  you 
cam  assess  as  damages,  not  only  the  value  at 


the  property,  but  also  can  give  punltlfe  dam- 
ages by  your  verdict"  Among  the  written 
charges  which  w^e  asked  by  the  defendant, 
and  to  the  refusal  to  give  each  of  which  the 
defendant  separately  excepted,  were  the  fol- 
lowing: (2)  "Neither  the  running  at  a  high 
rate  of  speed  at  this  crossing,  nor  the  failure 
to  give  the  statutory  signals  on  approaching 
it,  nor  the  failure  to  keep  a  proper  lookout, 
nor  any  other  mere  omission  of  duty  on  the 
part  of  the  defendant,  amounts  to  such  gross 
negligence,  recklessness  or  wantonness  as 
wiU  overcome  contributory  negligence."  (3) 
"If  the  jury  believe  from  the  evidence  that 
the  servant  of  the  plaintiffs  was  guilty  of 
such  negligence  in  this  case  as  contributed 
proximately  to  the  injury  complained  of, 
then  they  must  find  a  verdict  for  the  de- 
fendant" (4)  "The  court  charges  the  jury 
that  In  this  case  the  defendant  is  not  shown 
to  have  been  guilty  of  such  gross  negligence, 
recklessness,  or  wantonness  as  will  overcome 
contributory  negligence  on  the  part  of  the 
plaintiffs,  if  they  b^eve  from  the  evidence 
that  the  plaintiffs'  servant  was  guilty  of  such 
contributory  negligence  as  contributed  proxi- 
mately to  the  injury."  (6)  "If  the  jury  be- 
lieve from  the  evidence  that  the  manifesta- 
tions of  the  peril  of  the  wagon  and  team 
and  driver  of  the  wagon,  and  the  collision 
between  them  and  the  train,  were  so  close 
In  point  of  time  that  the  train  could  not  have 
been  stepped  in  time  to  avoid  the  colllalon, 
then  the  defendant's  agents  In  charge  of  said 
train  cannot  be  deemed  guilty  of  wanton, 
reckless,  or  intenti<mal  misconduct"  (7) 
"Neither  the  failure  to  ring  the  bell  of  the 
engine  or  blow  the  whistie,  nor  the  speed  of 
the  train  before  the  peril  of  the  team  and 
wagon  and  driver  became  manifest,  or  ought 
to  have  been  manifest,  under  the  evidence, 
is  evidence  of  wanton,  reckless,  or  intentional 
misconduct  on  the  part  of  defendant's  serv- 
ants." (8)  "Wanton,  reddess,  or  intoitional 
wrong  cannot  be  Inferred,  unless  the  em- 
ployes actually  knew  of  tbe  poll  of  the  plain- 
tiffs' team  and  wagon,  and  ftdled  to  make 
reasonable  effort  to  av«1:  It"  (10)  "If  the 
jury  believe  from  the  evldraice  that  the  serv- 
ants of  the  defendant  kept  a  proper  lookout, 
and,  when  the  dangeif  to  the  property  of  the 
plaintiffs  was  discovered,  they  acted  prompt- 
ly in  trying  to  avert  it  and  did  what  they 
could  to  avoid  the  accident  then  they  must 
find  a  verdict  for  the  defendant"  (12)  "The 
court  charg;es  the  jury  that  in  this  case  they 
cannot  raoder  a  verdict  for  punitive  or  ex- 
emplary damages  in  favor  of  the  plaintiff,  if 
they  should  find  a  verdict  In  his  behalf." 
(13)  "The  court  charges  the  Jury  that,  if  they 
should  find  a  verdict  In  favor  of  the  plain- 
tiff, they  can  only  raider  a  verdict  tor  actual 
damages." 

A.  O.  Smith,  for  appellant.    B.  L.  Thorn- 
ton and  J.  W.  Bush,  for  appellees. 

COLEMAN,  J.    The  appelleeB,  Linn  &  Son, 
brought  the  present  action  to  recover  dam- 
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ages  anstalned  by  them  by  the  loss  of  one 
mule,  iBjaiy  to  another  mule,  and  the  de- 
struction of  a  wagon  and  harness.  The 
proof  shows  that  the  injury  was  the  result  of 
a  collision  tqr  a  train  of  cars  operated  by 
the  defendant  The  proof  also  shows  that 
the  collision  occurred  at  a  private  crossing; 
that  is,  according  to  the  proof  in  this  case, 
at  a  place  used  for  crossing  the  railroad 
track,  as  a  matter  of  convenience,  and  not 
as  a  matter  of  public  right,  nor  a  matter 
of  private  right  The  proof  is  that  as  a 
crossing,  at  times  it  was  closed  for  weeks 
and  months  without  objection  or  protest; 
that,  when  it  was  imobstructed,  any  and 
every  body  who  saw  proper  to  avail  them- 
selves of  Ita  accessibility  and  convenience 
used  the  crossing  without  interference  or 
objection,  and  sometimes  as  many  as  20 
wagons  a  day,  hauling  slag  and  cinders  from 
the  Alice  furnace,  crossed  there.  The  proof 
shows  that  scattered  along  on  both  sides  of 
the  railroad  track  there  were  40  or  50  dwell- 
ing houses,  and  the  place  was  a  village 
known  as  "Alice  Furnace."  The  train  was 
b^ng  ttacked  at  the  time  of  the  collision, 
and  the  speed  is  placed  by  the  witnesses  at 
from  6  to  25  miles  an  hour.  The  evidence 
was  in  conflict  as  to  whether  or  not  signals 
of  the  approach  of  the  train  were  given,  and 
also  whether  the  plaintiffs'  servant  who  was 
driving  the  wagon,  stopped  and  looked  or 
listened  before  driving  upon  the  trade 

In  its '  instruction  to  the  Jury,  and  In  re- 
fusing Instructions  requested,  the  trial  court 
proceeded  upon  the  theory  tluit  there  was 
evidence  of  willful  and  intentional  injury, 
or  negligence  so  wanton  and  recidess  as  to 
be  its  equivalent  This  is  the  first  question 
for  consideration.  We  have  examined  the 
record,  and  have  discovered  no  fact  from 
which  it  could  be  inferred  that  defendant's 
servants  were  negligent  in  the  use  of  pre- 
ventive effort  after  the  discovery  of  the 
p«ilous  position  of  plaintiffs'  team,  or  had 
any  actual  knowledge  of  the  presence  and 
peril  of  plalntifTs'  team  in  time  to  have  pre- 
vented a  collision  by  the  use  of  preventive 
effort  Neither  does  the  evidence  show  such 
conditions  or  attending  circumstances  as 
would  Justify  the  Imputation  of  such  knowl- 
edge to  those  operating  the  train.  The  place 
was  not  a  public  crossing.  It  was  not  a 
street  or  a  pubUc  thoroughfare.  At  times  a 
good  many  wagons  crossed  there,  engaged  in 
hauling  slag  and  cinders  from  the  Alice  fur- 
nace; at  other  times,  for  weeks,  it  was 
closed.  At  no  time  was  it  used  as  a  matter 
of  right  but  only  of  convenience.  The  prin- 
ciples which  apply  under  such  drcumstances 
are  stated  in  the  case  of  Railroad  C!o.  r. 
Wobb,  97  Ala.  308,  12  South.  374,  and  au- 
thorities cited;  Stringer  v.  Railroad  Co.  (Ala.) 
13  South.  75. 

"We  think  the  court  erred  in  submitting  the 
question  of  wanton  negligence  and  willful 
injury  to  the  Jury.  The  statute  (Code,  1 1144) 
requires  the  engineer  "to  blow  the  whistle 


or  ring  the  bell,  at  short  Intervals,  on  enter- 
ing into,  or  whUe  moving  witldn,  or  passing 
through,  any  village,  town,  or  ci^;"  and  by 
section  1147  of  the  Code  It  is  declared  that 
"a  railroad  company  is  liable  for  all  damages 
done  to  persons,  or  to  stock  or  other  prop- 
erty, resulting  from  a  failure  to  comply" 
with  these  requirements.  We  are  of  opinion 
that  the  Alice  Furnace  is  a  "village,"  within 
the  meaning  of  section  1144,  supra.  The  fail- 
ure to  observe  these  requirements,  per  se, 
is  no  more  than  simple  negligence.  Rail- 
way Co.  V.  Lee,  82  Ala.  262,  8  South.  230; 
Railroad  C!o.  v.  Sampson,  91  Ala.  560;  8 
South.  778.  We  have  held  that  under  some 
circumstances,  a  person  may  cross  over  a 
railroad  tracic,  wherever  he  may  be  at  on  its 
line,  without  being  a  "trespasser,"  in  the 
sense  in  which  that  term  is  usually  under- 
stood. Stringer  v.  Railroad  Co.  (Ala.)  13 
South.  75;  Glass  v.  Railroad  Ck>.,  94  Ala. 
587,  10  South.  215.  This  rule  would  be  espe- 
cially applicable  in  cases  like  the  present 
where  it  has  been  acquiesced  in  without  ol^ 
Jection.  The  perscm  undertaking  to  cross  a 
railroad  under  such  circumstances  is  entitled 
to  CO  other  privileges  or  protection  than  a 
mere  Mcensee.  He  cannot  thereby  Impose 
the  additional  duties  upon  a  railroad  to  know 
he  is  there,  or  to  keep  an  especial  lookout 
for  him.  All  that  can  be  required  of  a  rail- 
road company,  operating  its  trains  over  Its 
own  track,  under  such  circumstances,  is  to 
perform  its  duly  In  looking  out  for  obstruc- 
tions, and  to  use  due  care  and  reasonable 
diligence  to  avoid  inflicting  an  injury  to  per- 
sons after  being  conscious  of  the  perlL  When 
the  railroad  has  done  this,  it  has  discharged 
Its  duty  to  the  person  undertaking  to  cross 
its  track  at  such  crasslngs.  Iron  Co.  v. 
Davis,  70  Ala.  308;  Tanner  v.  RaUroad  Co., 
60  Ala.  621.  These  principles  of  law  un- 
brace all  questions  arising  from  instructions 
given,  and  those  refused,  to  which  exceptions 
were  reserved. 

The  court  erreA  in  not  permitting  ttie  wit- 
ness Mason  to  answer  the  questions  pro- 
pounded to  him.  This  witness  had  testified 
to  all  the  acts  done  by  the  engtseer  in  order 
to  stop  the  train.  He  was  an  expert 
Whether  we  regard  the  answer  as  a  short- 
hand rendering  of  facts,  or  as  the  opinion  of 
an  expert  upon  facts  stated,  in  either  view, 
it  was  admissible. 

The  court  should  have  allowed  the  question 
to  the  witness  Wright  This  witness  liad 
shown  he  was  in  a  position  to  see  both  tiie 
railroad  track  and  plaintiffs'  servant  If  his 
testimony  was  credible,  he  knew  how  far  off 
the  train  was,  and  plaintiffs'  servant's  posi- 
tion. He  could  testify  as  a  fact  whether 
otae  looking  could  have  seen  the  approaching 
train,  and  whether,  by  looking,  the  driv» 
could  have  seen  it  before  venturing  across 
the  track.  The  opporttmlty  and  means  of 
knowledge,  and  the  credibility  of  the  witness, 
and  the  weight  to  be  given  to  his  testimony, 
could  Iiave  been  tested  by  a  cross-examina- 
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tlon.  Tesney  ▼.  State,  77  Ala.  33;  McVay  v. 
State  (Ala.)  14  South.  862.  Reversed  and  re- 
numded 

003  AU.  160) 

I<OniSTIIJiB   &  N.   B.  CO.  T.  2£ABKKE!. 

(Supreme  <3ourt  of  AJabama.    Ma/  1,   1894.) 

Uastbb  and  Bekvant  —  AcTioH    FOB  Fessonai; 

Injuries — ScrricisNOT  of  Complaint — Neoli- 

OEKCB    AND     CONTBIBDTOKT  KsOLIOENOB  —  IN- 
8TBU0TIONB. 

1.  A  complaiat  in  an  action  against  a  rail- 
road companr  for  the  alleged  negligent  killing  of 
plaintiirB  intestate,  a  section  foreman,  contain- 
ing two  counts, — the  first  charging  that  the  en- 
gineer ran  the  engine  withoDt  due  care  around 
a  curve,  and  on  the  intestate,  and  that  his 
death  was  the  result  of  the  engineer's  negUgence, 
and  the  second  count  cliarging  defects  m  the 
nae,  works,  and  machinery  of  defendant,— is 
sufficient. 

2.  A  idea  to  each  complaint  alleging  that 
intestate  himself  was  guilty  of  negligence  in  and 
about  the  way  he  was  discharging  bis  alleged 
duties,  which  neglip^ence  contributed  proximate- 
ly to  his  alleged  injuries,  is  too  general. 

3.  Contributory  negUgence  is  no  bar  to  an 
action  for  the  killing  of  a  person  by  the  wanton 
and  willful  act  of  the  defendant  company'*  en- 
gineer. 

4.  Deceased,  a  section  foreman,  riding  on  a 
band  car,  was  struck  by  a  train  and  Killed. 
The  hand  car  was  emerging  from  a  cut  where 
persons  in  charge  of  the  train  could  not  see  the 
hand  car  until  within  150  yards  of  It.  As  soon 
as  deceased's  presence  was  discovered,  the 
brakes  were  put  on,  and  the  engine  reversed. 
There  was  evidence  that,  on  account  of  the 
speed  of  the  train,  no  etFort  could  have  pre- 
vented the  collision.  Held  not  to  show  negU- 
gence on  the  engineer's  part  after  discovering 
plaintiff's  m«sence. 

6.  Failure  of  the  engineer  to  blow  the  whis- 
tle before  reaching  the  curve,  as  required  by 
the  roles  of  the  company,  he  having  no  knowl- 
edge of  the  presence  of  decedent,  would  be 
simple,  not  wanton,  negUgence. 

6.  The  rules  of  the  company  required  fore- 
men to  use  the  utmost  care  in  running  their 
hand  cars  orec  the  road,  and  that  curves  should 
be  flagged,  and  a  constant  lookout  kept.  De- 
ceased knew  the  rules,  and  failed  to  put  out  a 
flag  at  the  curve,  as  required;  and  it  was 
shown  that.  If  the  curve  had  been  flagged,  the 
engineer  would  have  had  time  and  space  within 
wmch  to  stop  the  train  before  reaching  the  place 
of  coIUsion.  BM,  that  deceased  was  guilty  of 
contributory  negligence. 

7.  Where  it  took  all  decedent's  wages  to 
support  hlntadf  and  family,  a  charge  that  if 
the  case  was  one  where  the  deceased  would,  in 
addition  to  assisting  in  the  support  of  the  next 
of  kin,  have  accumulated  an-  estate,  that  might 
be  taken  into  consideration  in  measuring  the 
pecuniary  loss,  was  misleading. 

Appeal  from  city  court  of  Birmingham; 
H.  A  Sharpe,  Judge. 

Action  by  Annie  E.  Markee,  as  adminis- 
tratrix of  the  estate  of  John  S.  Markee,  de- 
ceased, against  the  Louisville  &  NashvlUe 
Railroad  Company,  to  recover  damages  sus- 
tained by  the  death  of  plalntlfC's  intestate, 
alleged  to  have  been  caused  by  the  negU- 
gence of  defendant.  There  was  judgment 
for  plaintlfF,  and  defendant  appeals.  Re- 
versed. 

The  complaint  as  originally  filed  contained 
three  cowits.  On  motion .  of  the  plaintifT, 
the  second   coiut   was   stricken  out    The 


first  coant  of  the  complaint,  after  alleging 
the  existence  of  the  corporation  as  a  com- 
mon carrier,  and  the  duties  incident  thereto, 
and  the  employment  of  the  plaintiff's  intes- 
tate by  the  defendant  as  a  section  foreman, 
and  the  running  by  the  defendant  of  an 
extra  freight  train,  uien  alleged  the  negli- 
gence complained  of  in  the  following  lan- 
guage: "The  plaintiff  avers  that  the  en- 
gineer In  charge  of  said  freight  engine,  and 
who,  as  plaintiff  alleges,  was  in  the  service 
of  def^idant,  ran  said  engine  without  diOb 
care,  and  negligently,  through  said  cut,  and 
aronnd  said  curve,  and  on  the  said  John 
S.  Markee,  and  then  and  there,  on,  to  wit, 
October  1,  1891,  kiUed  him;  and  that,  as 
plaintiff  avers,  the  death  of  said  John  S. 
Markee  was  the  result  of  the  negligence  of 
said  engineer."  The  third  count  of  the  com- 
plaint, after  averrin;;  In  its  primary  allega- 
tions that  it  was  the  duty  of  the  defendant 
to  use  due  care  and  dUlgence,  and  have  the 
engine  which  drew  the  freight  train,  and 
which  caused  the  accident  In  the  present 
case,  in  a  reasonably  safe  condition,  so  that 
It  could  be  easily  controUed  by  the  en- 
gineer in  charge  of  the  same,  aUeged  the 
negligence  in  the  following  language:  "And 
the  plaintiff  avers  that  the  engineer  who 
was  then  in  charge  of  said  engine  failed  to 
check'  or  stop  said  engine  so  as  to  enable 
said  John  S.  Markee  to  get  off  defendant's 
track;  and  that,  as  plaintiff  avers,  said  fail- 
ure to  80  check  or  stop  said  train  was 
caused  by  reason  of  a  defect  in  said  engine 
and  the  brakes  on  said  train."  There  were 
demurrers  interposed  by  the  defendant  to 
each  of  these  counts  of  the  complaint,  the 
principal  grounds  of  which  were  that  the 
averments  of  negligence  in  each  of  the' 
counts  were  too  uncertain  and  indefinite. 
These  demtirters  were  overruled,  whereup- 
on the  defendant  excited.  The  defendant 
pleaded  the  general  issue,  and,  by  several 
special  pleas,  contributory  negUgence  of  the 
plaintiff.  The  first  plea  of  contributory  neg- 
Ugence was  in  the  following  language:  "The 
defendant,  for  fiuther  answer  to  the  com- 
plaint, says  that  the  plaintUTs  Intestate  him- 
self was  guUty  of  negligence  in  and  aboat 
the  way  he  was  discharging  his  alleged  du- 
ties, which  negligence  contributed  proxi- 
mately to  his  alleged  injuries."  To  this  plea 
the  plaintiff  demurred,  on  the  ground  that 
it  failed  to  show  any  acts  by  the  plaintiff 
or  other  facts  which  constituted  the  con- 
tributory negligence  averred  in  said  plea. 
This  demurrer  was  sustained.  The  remain- 
ing pleas,  wherein  the  defendant  set  up  the 
plea  of  contributory  negligence,  av^red  the 
facta  on  which  the  defendant  reUed  to  show 
such  contributory  negligence,  and  the  de- 
murrers thereto  were  overruled. 

The  court,  in  Its  oral  charge  to  the  Jury, 
among  other  tilings  instructed  them  as  fol- 
lows: "Yon  have  heard  the  rules  which 
have  been  admitted  in  evidence  read,  and 
It  will  be  a  question  tot  tne  Jury  to  deter- 


Digitized  by 


Google 


j5I2 


SOUTHEEN  EEPOETEK,  Vol.  15. 


(Ala. 


mine  whether  the  Intestate  was  guilty  of 
negligence  In  a  violation  of  those  rules." 
The  defendant  duly  excepted  to  this  portion 
of  the  court's  oral  charge,  and  also  sepa- 
rately excepted  to  each  of  the  following  por- 
tions of  the  court's  oral  charge  to  the  jury, 
which  are  numbered  for  convenient  refer- 
ence: (1)  "It  would  be  for  the  Jury  to 
Judge  of  the  conduct  of  the  intestate,  and 
say  whether  or  not,  in  view  of  all  the  cir- 
cumstances, he  contributed  to  his  own  death 
by  his  own  negligence  or  want  of  due  care." 
@)  "If  the  case  should  appear  to  be  one 
where  the  deceased  would  have,  in  addition 
to  assisting  in  the  support  of  the  next  of 
kin,  accumulated  an  estate  which  would 
have  gone  to  them  at  bis  death,  that  might 
be  taken  into  consideration  in  measuring  the 
pecuniary  loss.  If  the  jury  can  tell  by  the 
evidence  that  the  deceased  would  have  ac- 
cumulated an  estate  If  he  had  not  been 
killed,  which  would  have  gone  to  the  next 
of  kin  at  his  death,  then  that  fact  Is  to  be 
taken  into  consideration,  as  well  as  the 
pecuniary  assistance  which  he  would  have 
given  them  during  his  life."  (3)  "If  the  evi- 
dence, however,  does  not  show  that  he 
would  Gave  made  any  such  accumulation 
from  his  net  earnings  during  his  lifetime, 
if  the  evidence  merely  shows  that  he  would 
only  have  contributed  to  their  support  dur- 
ing his  lifetime,  then  only  that  loss  should 
be  considered  In  determining  the  pecuniary 
loss  to  the  next  of  kin."  At  the  request  of 
the  plaintiff,  the  court  gave  the  following 
written  charge  to  the  Jury:  "Plaintiff's  In- 
testate assumed  the  risk  incident  to  the 
service  in  which  he  was  employed;  yet,  if 
the  injuries  resulted  from  superadded  risk 
•occasioned  by  the  negligraice  of  the  engineer 
In  charge  of  the  engine  that  did  the  killing, 
be  could  recover,  unless  he  in  some  way  con- 
tributed proximately  to  the  injury  by  a 
failure  to  exercise  such  reasonable  care  as 
the  occasion  required."  The  defendant  duly 
excepted  to  the  giving  of  this  charge,  and 
also  separately  excepted  to  the  coiut's  re- 
fusal to  give  each  of  the  following  written 
charges,  requested  by  it:  (1)  "If  the  Jury 
find  for  the  plaintiff,  they  can  only  assess 
nominal  damages."  (2)  "A  more  failure  on 
the  part  of  the  engines  of  the  defendant 
to  use  the  utmost  expedition  or  to  select  the 
most  effectual  means  to  stop  his  train  after 
he  discovered  the  peril  of  the  Intestate 
would  not  constitute  wUlful,  wanton,  or  In- 
tentional negligence,  wblch  would  overcome 
the  intestate's  contributory  negligence,  if  the 
Jury  find  from  the  evidence  that  he  was 
guilty  of  contributory  negligence,  unless  the 
Jury  believe  that  such  failure  evinced  on 
the  part  of  the  defendant's  engineer  a  will- 
ingness to  inflict  the  injury  complained  of." 
(3)  "If  the  Jury  believe  from  Um  evidence 
tn  this  case  that  the  more  effectual  meanr 
for  stopping  defendant's  train  would  be  to 
first  revoke  the  oigine  and  then  apply  the 
brake,  and  U  the  Jury  further  believe  from 


the  evidence  that  the  defendant's  engineer 
first  applied  the  brake  and  then  reversed  the 
engine,  and  if  the  jury  further  believe  from 
the  evidence  that  the  defendant's  engineer 
in  good  faith  believed  that  the  more  ef- 
fectual means  to  stop  ihe  engine  was  to  first 
apply  the  brake  and  then  reverse  the  engine, 
then  the  Jury  cannot  find  that  the  defend- 
'ant's  engine^  was  guilty  of  willful,  wanton, 
or  Intentional  negligence  In  first  applying 
the  brake  and  then  reversing  the  engine." 
(4)  "The  Jury  are  not  authorized  to  find 
from  the  evidence  that  the  engineer  of  de- 
fendant allowed  his  train  to  get  beyond  his 
control,  or  that  he  was  engaged  in  chatting 
to  the  conductor,  or  that  the  conductor  was 
not  in  his  proper  place,  when  in  the  engine, 
at  and  before  the  time  ot  the  accident"  QS) 
"If  the  Jury  believe  the  evidence  in  this  case, 
they  must  find  that  no  preventive  effort  up- 
on the  part  of  defendant's  servants  In 
charge  of  the  train  would  have  availed  to 
prevent  the  Intestate's  death  after  bis  peril 
became  manifest  to  them."  (8)  "It  was  the 
duty  of  the  plaintiff's  Intestate,  under  the 
evidence  in  this  case,  to  protect  his  hand 
car  while  it  was  being  operated  on  the  track 
of  the  defendant  from  extra  tralils  of  de- 
fendant on  said  track;  and  the  defendant 
owed  plaintiff's  Intestate  no  duty  to  warn 
him  of  the  approach  of  such  train  until  bis 
presence  on  the  hand  car  on  the  track  was 
discovered  by  defendant's  servants  on  Its 
train."  (7)  "It  was  not  the  duty  of  the  de- 
fendant's servants  to  give  the  plaintiff's  in- 
testate any  notice  of  the  approach  of  the 
extra  train,  which  struck  the  hand  car  he 
was  operating,  until  defendant's  servants 
discovered,  or  would,  by  the  exercise  of  rea- 
sonable uiilgence,  have  discovered,  the  pres- 
ence of  the  hand  car  on  the  track."  (S) 
"It  was  not  the  duty  of  the  defendant's 
servants  to  give  the  plaintiff's  intestate  any 
notice  of  the  approach  of  the  extra  train, 
which  struck  the  hand  car  he  was  opiat- 
ing, until  defendant's  servants  discovered 
the  presence  of  the  hand  car  on  the  track." 
(9)  "It  was  not  a  duty  which  the  defendant 
owed  plaintiff's  Intestate  to  blow  the  en- 
gine whistle  at  the  whistle  i>ost  north  of 
the  public  road  crossing,  which  was  north  of 
the  curve."  (10)  "The  Jury  cannot  find  from 
the  evidence  that  the  defendant  was  guilty 
of  willful,  wanton,  or  intentional  negli- 
gence." (11)  "If  the  Jury  beUeve  the  evt 
dence,  they  must  find  for  the  defendant  un- 
der the  first  count" 

On  this  appeal,  prosecuted  by  the  defend- 
ant there  is  assigned  as  error  the  overrul- 
ing of  the  defendant's  demurrer  to  the  first 
and  third  counts  of  the  complaint,  the  sus- 
taining of  the  plu  muff's  demurrer  to  the 
first  plea  of  ccmtrlbutory  negligence,  and 
the  giving  and  refusing  of  tbe  several 
charges. 

Hewitt,  Walker  &  Porter  and  J.  M.  Falk- 
ner,  for  appellant  Bulger  ft  Altman,  tor 
appeUeOb 
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GOIiEMAN,  J.  This  Is  an  action  nnder  the 
employer's  liability  act,  to  recover  damages 
BOBtalned  by  tlie  death  of  plaintiffs  intestate, 
averred  to  have  been  caused  by  the  negli- 
gence of  the  defendant  railroad  company. 
The  case  was  tried  upon  two  counts.  The 
first  count  charges  that  the  engineer  in 
charge  of  the  engine  "ran  said  engine  with- 
out due  care,  and  negligently,  through  said 
cut,  and  around  said  curve,  and  on  the  said 
John  S.  Marltee,"  eta,  and  that  his  death 
"was  the  result  of  the  negligence  of  said  en- 
gineer." The  other  count  charges  a  defect 
In  the  ways,  works,  and  macliinery.-  The  real 
contest  was  upon  the  first  count. 

Under  former  decisions  of  this  court,  the 
complaint  was  sufficient,  and  the  court  did 
not  err  in  overruling  a  demurrer  to  the  Orst 
<Nr  third  count  of  the  complaint.  Railroad  Co. 
▼.  Thompson,  62  Ala.  484;  Leach  v.  Bush,  67 
Ala.  145;  Railroad  Co.  v.  Cbewning,  93  Ala. 
24,  9  South.  458;  Raihroad  Co.  v.  George,  94 
Ala.  199, 10  S.  W.  145;  Railroad  Go.  v.  Mead- 
ors,  95  Ala.  144, 10  South.  141. 

The  defendant  pleaded  the  general  issue, 
and  also  several  pleas  setting  up  contributory 
negligence  as  a  defense.  The  first  plea  of 
contributory  negligence  was  too  general,  and 
the  demurrer  to  it  was  properly  sustained. 
Ralh:oad  Co.  v.  Herndon  (Ala.)  14  South. 
287.  The  trial  proceeded  upon  issue  Joined 
upon  the  plea  of  the  general  issue  and  the 
pleas  of  contributory  negligence.  After  the 
close  of  the  evidence,  the  court,  among  oth- 
er charges,  instructed  the  Jury,  as  matter  of 
law,  that  the  plaintiff  was  guilty  of  contribu- 
tory negligence.  For  the  defense  it  is  contended 
that  under  the  instructions  of  the  court,  hold- 
ing as  matt«-  of  law  that  the  plea  of  contrib- 
utory negligence  was  sustained,  the  defend- 
ant was  entitled  to  a  verdict,  and  this  on  the 
principle,  often  decided,  that  when  Issue  has 
been  Joined  upon  a  plea,  even  though  it  be 
an  insufficient  plea,  the  defendant  has  the 
right  to  support  It  by  evidence,  and,  if  sustain- 
ed, he  Is  entitled  to  a  verdict  RaiU-oad  Co. 
T.  Graham,  94  Ala.  545,  10  South.  283;  Far- 
row V.  Andrews,  69  Ala.  97;  Mudge  v.  Treat, 
67  Ala.  1.  On  the  other  hand,  it  is  contended 
I^  the  plaintiff  that  under  many  decisions 
of  this  court,  although  a  defendant  may 
show  contributory  negligence,  yet  the  plain- 
tiff may  prove,  if  he  can,  that,  after  the  dis- 
covery of  his  danger,  the  defendant  was 
culpably  negligent  in  not  using  proper  pre- 
ventive effort  to  avoid  the  injury,  and  upon 
such  proof  the  plaintiff  may  stiU  recover,  not- 
withstanding he  may  have  been  guilty  of 
contributory  negligence.  The  authorities  re- 
lied up<Mi  to  sustain  this  latter  contention  are 
collected  in  the  cases  of  Railroad  Co.  v.  Webb, 
(Ala.)  12  South.  374;  Hurt's  Case  (Ala.)  13 
South.  130;  Tanner  v.  Raikoad  Co.,  60  Ala. 
621.  It  has  also  been  held  that  where  ihe 
plaintiff  counts  upon  willful  or  wanton  neg- 
ligence, and  the  proof  shows  only  simple  neg- 
ligence, there  is  that  variance  between  the  al- 
legata and  probata  which  will  defeat  a  recov- 
T.l&so.nal2— 4i3 


ery.  Railroad  Co.  t.  Johnston,  T9  Ala.  436; 
RaUroad  Co.  v.  Jacobs,  92  Ala.  187,  9  South. 
320;  Raibraad  Co.  v.  Crocker,  96  Ala.  412,  11 
South.  262;  Raih-oad  Co.  y.  Winn,  93  Ala. 
308,  9  South.  509.  It  would  also  seem  on 
principle  that,  if  there  is  that  variance  be- 
tween simple  negligence  and  wanton  or  will- 
ful injury,  proof  of  the  former  will  not  sus- 
tain a  complaint  charging  the  latter;  that  a 
replication  to  a  plea  of  contributory  negli- 
gence, averring  willful  and  Intentional  in- 
Jury,  would  be  a  departure  from  a  complaint 
charging  simple  negligence.  Dltmar's  Case, 
51  Ala.  245.  It  has  also  been  decided  tliat  a 
plea  of  contributory  negligence  is  no  answer 
to  a  complaint  counting  upon  willful  or  wan- 
ton negligence.  Railroad  Co.  v.  Frazier,  83 
Ala.  45,  9  South.  303;  Railroad  Co.  v.  Wat- 
son, 90  Ala.  68,  S  South.  249;  Raihroad  Co.  v. 
Stewart,  91  Ala.  421,  8  South.  70S;  Crock- 
er's Case,  95  Ala.  412,  11  South.  262.  There 
Is  not  necessarily  that  inconsistency  In  these 
several  principles  of  law  which  will  prevent 
their  proper  application  in  a  single  suit,  if 
the  complaint  and  pleas  are  properly  framed. 
Their  improper  application  to  the  pleadings 
has  led  to  confusion.  The  practice  which 
has  obtained  In  this  state,  and  to  some  extent 
Justified  by  adjudications  of  this  court,  of 
proving  willful  injury,  or  wanton  negligence, 
as  its  equivalent,  under  a  complaint  averring 
only  simple  negligence,  should  no  longer  pre- 
vail. It  Is  not  correct  In  principle  or  practice, 
and  leads  to  confuslcm  or  injustice.  This  court 
does  not  generally  review  assignments  of  er- 
ror not  properly  raised  and  excepted  to  dur- 
ing the  trial,  and  which  are  not  necessary 
to  a  determination  of  the  case.  We  think  it 
very  clear  that  a  plea  of  contributory  negli- 
gence is  no  answer  to  a  charge  of  having  in- 
tentionally or  wantonly  caused  the  death  of 
another.  If  an  engineer  saw  or  knew  that  a 
person  had  placed  himself  upon  a  railroad 
track  for  the  very  purpose  of  being  run  over 
and  killed,  he  could  not  be  Justified  In  run- 
ning his  engine  upon  such  person,  because  of 
the  wUlful  or  intentional  misconduct  of  such 
person.  The  proper  plea  to  such  a  charge  is  the 
general  issue,  and  not  contributory  negligence: 
for  if  the  plaintiff  counts  upon  such  a  charge, 
and  proves  it,  he  is  entitled  to  recover,  in 
cases  where  the  principal  Is  liable  for  such 
acts  of  its  agents,  notwithstanding  the  de- 
ceased intentionally  contributed  to  his  own 
death.  A  plaintiff  is  presumed  to  know  his 
cause  of  action  when  he  brings  his  suit,  and 
has  the  right  to  state  It  in  as  many  counts 
as  he  may  deem  necessary  to  meet  the 
varying  phases  of  the  evidence;  and  it  is 
his  duty  to  fully  inform  the  defendant  by  his 
declaration  of  all  the  grounds  of  complaint 
relied  upon  for  a  recovery.  Having  done 
this,  the  defendant  Is  in  a  condition  to  pre- 
pare bis  pleas  in  defense.  It  is  not  Just  for 
the  parties  to  go  to  trial,  and  after  having 
ent^ed  upon  the  trial,  upon  issues  shaped  by 
the  pleading,  to  pwmit  either  party,  against 
the  objections  ot  the  other,  unless  specially 
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aiith(»lzed  by  statnte,  to  Inject  a  new  iBsne, 
and  allow  the  plaintiff  to  recover  npon  a 
cause  of  action  not  stated  In  his  complaint; 
or  the  defendant  to  avail  bimsdf  of  a  de- 
fense of  wMch  his  adversary  Is  not  apprised 
by  the  plea.  If,  however,  the  parties  go  on 
without  objection,  this  court  will  not  consider 
the  objection.  If  first  raised  here.  If,  during 
the  trial,  it  Is  developed  that  the  pleadings 
are  not  suitably  framed  to  meet  the  evidence, 
und»  our  liberal  system  of  pleadings.  It  is 
the  duty  of  the  court  to  permit,  if  desired, 
an  amendment  of  the  pleadings,  the  court 
taking  care  to  see  that  no  undue  advantage 
is  obtained  thereby,  nor  injustice  done,  and 
that  the  amendm«it  does  not  go  to  the  ex- 
tent of  changing  "the  term  of  the  action, 
nor  an  entire  change  of  parties,  nor  the  sub- 
stitution or  Introduction  of  an  entirely  new 
cause  of  action."  These  are  the  only  llmlta- 
tiona  <xi  the  right  of  amendment  Mahan  v. 
Smltherman,  71  Ala.  565;  Johnson  v.  Martin, 
54  Ala.  271;  Oode  1886,  i  2833.  A  declara- 
tion or  complaint  may  In  one  count  aver  sim- 
ple negllg^ice.  In  another  willful  and  inten- 
tional wrong,  and  proper  issues  may  be 
made  np  under  the  pleas  to  each  count;  or 
if  the  complaint  charged  either  the  one  or 
the  other,  and  the  proof  was  such  as  to  re- 
quire an  amendment  of  the  pleadings,  by  add- 
ing a  new  count  this  should  be  allowed,  and 
a  plea  to  the  complaint  as  amended  filed. 
Justice  might  require  a  continuance  under 
some  circumstances,  but  the  question  of  a 
continuance,  to  inrevent  injustice  or  undue 
advantage,  would  depend  greatly  upon  the 
circumstances  of  each  case. 

We  think  what  we  have  said  will  suffice 
on  the  questions  considered.  One  material 
question  in  the  case  is  as  to  whether  there 
was  any  evidence  tending  to  show  negligence 
on  the  part  of  the  engineer  after  the  discov- 
ery of  plaintiff's  danger.  We  do  not  think 
a  failure  to  do  an  act,  which,  if  done,  might 
or  would  have  avoided  the  Injury,  necessari- 
ly constitutes  it  an  intentional  or  such  a  will- 
ful or  wanton  wrong  as  to  be  the  equivalent 
of  Intentional  wrong.  Such  a  rule  would 
require  InfaUibility  In  the  selection  of  the 
means  used  to  prevent  the  injury.  No  em- 
ployer owes  such  a  duty  to  his  employe. 
Due  care  and  reasonable  diligence  Is  all  that 
the  law  requires.  Railroad  Co.  v.  Sampson, 
91  Ala.  563,  8  South.  778.  If  the  person 
charged  with  the  duty  consciously  fails  or 
refuses  to  exercise  reasonable  care  to  pre- 
vent an  injury  after  the  discovery  of  peril, 
or  under  circumstances  where  he  is  chargea- 
ble with  a  knowledge  of  such  peril,  and  inju- 
ry results,  he  will  be  guilty  of  willful  injury, 
or  such  wanton  negligence  as  to  be  its  equiv- 
alent If  an  employe  or  agent  -charged  with 
the.  duty,  after  the  discovery  of  the  peril  of 
a  coemploye,  in  good  faith  exercises  due  dili- 
gence and  care  to  prevent  an  injury,  and  in- 
Jury  results  notwithstanding,  it  cannot  be 
said  he  is  guilty  of  simple  negligence  or  of 
bxtentional  and  willful  wrong.   The  evidence 


shows  that  the  deceased  was  a  section  fore- 
man, riding  on  the  track  on  a  band  car,  In 
the  discbarge  of  his  duties,  and  at  the  time 
going  south.  The  train  which  ran  over  bim 
was  also  going  south,  heavily  loaded  with 
pig  h-on.  The  hand  car  was  about  emerging 
from  a  cut  in  which  there  was  a  curve, 
which  so  obstructed  the  view  that  persons  In 
charge  of  the  train  could  not  see  the  hand 
car  or  deceased  until  they  were  within  150 
yards  of  him.  The  train  was  running  26 
miles  an  hour,  schedule  time,  and  down 
grade.  The  evidence  shows  without  confiict 
that,  as  soon  as  the  presence  of  the  deceased 
was  discovered,  the  alarm  was  given,  the 
brakes  were  put  on,  and  then  the  engine  re- 
versed. The  engineer  and  the  witness  Ros- 
ser,  who  was  an  expert,  testified  that  this 
was  the  most  effective  method  of  stopping 
the  train.  The  conductor,  who  bad  never 
acted  In  the  capacity  of  an  engineer,  but 
from  bis  long  employment  as  conductor  and 
familiarity  with  the  manner  by  which  en- 
gines are  controlled,  had  acquired  sufficient 
knowledge  to  raider  him  competent  to  give 
expert  testimony,  testified  that  in  his  opin- 
ion, the  most  effective  way  to  stop  a  train 
Is  by  first  reversing  the  engine,  and  then 
to  apply  the  brakes.  Whether  the  one  or 
the  other  be  correct  we  think  it  very  clear 
that  If  the  engineer,  after  discovering  the 
peril  of  deceased,  adopted  the  means  he  be- 
lieved best  adapted  to  stop  the  train,  and 
In  good  faith  did  all  he  could  to  prevent  the 
collision,  it  cannot  be  said  be  was  guilty  of 
intentional  injury,  or  such  wanton  or  reck- 
less negligence  as  to  be  its  equivalent  even 
though  the  Jury  might  believe  the  conductor 
was  right  in  his  conclusion.  There  was  evi- 
dence tending  to  show  that  on  account  of 
the  speed  of  the  train,  its  load,  and  tiie  down 
grade,  no  preventive  effort  could  have  pre- 
vented the  coUlslon  with  the  hand  car,  after 
it  was  seen.  If  the  Jury  should  believe  this 
phase  of  the  evidence,  the  engineer  was  not 
chargeable  with  simple  negligence  or  willful 
or  wanton  Injury  for  a  failure  of  duty  aris- 
ing after  the  discovery  of  the  peril  of  plain- 
tiff's Intestate. 

It  Is  contended  that  the  engineer  was  guil- 
ty in  not  blowing  the  whistle  before  reaching 
the  curve.  It  would  have  been  better  plead- 
ing to  have  charged  this  ne^gence  In  the 
complaint,  but  we  will  consider  the  question 
upon  Its  merits,  as  the  court  was  requested 
to  give  instructions  on  this  point  There 
was  some  evidence  tending  to  show  that  a 
sign  post  with  the  letter  W  stood  on  the  right 
of  the  road,  just  before  reaching  the  curve, 
which  required  engineers  to  blow  the  whistle 
before  entering  the  cut  and  curve.  This 
fact  was  controverted.  The  proof  showed 
also  that  there  was  a  public  crossing  of  the 
road  about  one-half  mile  north  of  where  tbe 
injury  occurred.  The  evidence  was  In  con- 
ffict  as  to  whether  the  whistle  blew  at  tbe 
public  crossing.  The  defendant  requested 
the  court  to  Instruct  the  Jury  that  It  owed 
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deceased  no  duty  to  blow  tbe  whlslle  at  the 
public  croBsiDgr,  which  was  refused.  It  has 
been  decided  that  section  1144  "was  intend- 
ed to  i>rotect  and  warn  persons  who  at  a 
pnblic  crossing  pass  across  and  directly  on 
the  track,"  "and  for  the  benefit  of  the  trav* 
ing  pnblic,  who  haye  a  right  to  be  warned 
of  approaching  trains,  for  their  personal 
protection."  Ralkoad  Co.  v.  Hall,  87  Ala. 
71S,  6  South.  277;  Raihxwd  Co.  t.  Hembree, 
85  Ala.  481,  6  South.  173;  Raih-oad  Co.  t. 
Hawk,  72  Ala.  112.  The  defendant  owed 
plaintiff's  Intestate  no  duty  to  blow  tbe  whis- 
tle at  the  public  crossing.  If  the  post  with 
the  letter  W  was  at  the  place  testified  to 
by  some  of  the  witnesses,  and  required  the 
engineer  to  blow  before  entering  the  curve, 
his  failure  to  blow  would  be  negligence.  The 
failure  to  blow  at  the  public  crossing  or  at 
the  post,  having  no  knowledge  of  the  pres- 
ence of  the  defendant,  would  be  simple  neg- 
ligence, no  more.  Railroad  Co.  r.  Lee,  92 
Ala.  2G2,  9  South.  230;  Raih-oad  Co.  v.  Samp- 
son, 91  Ala.  660,  8  South.  778. 

Was  the  plaintiff's  intestate  guilty  of  con- 
tributory negligence?  On  this  point  the  fol- 
lowing rules  of  the  company  were  introduced 
In  evidence:  "As  no  signals  are  carried  for 
extra  trains,  foremen  must  use  the  utmost 
care  in  running  their  hand  cars  over  the 
road.  Curves  and  other  dangerous  places 
must  be  flagged.  A  constant  lookout  must 
be  kept"  "Extra  trains  may  be  expected 
at  any  moment,  and  section  foremen  must 
always  be  prepared  to  meet  them."  These 
rules  were  known  to  deceased,  and  without 
contradiction  it  is  shown  that  the  train  waff 
an  "extra  train;"  that  deceased  did  not  ob- 
serve tbe  rule,  and  put  oat  a  flag  at  the 
curve,  as  required  by  the  rule;  that.  If  the 
curve  had  been  properly  flagged,  the  engi- 
neer would  have  had  time  and  space  within 
which  to  stop  the  train  before  reaching  the 
point  of  collision.  Under  this  evidence,  the 
deceased  was  guilty  of  negligence  himself. 
Balhroad  Co.  v.  Hammond,  93  Ala.  181,  9 
South.  677. 

Thos  far  we  have  not  referred  to  the  evi- 
dence by  the  witnesses  for  the  plaintiff  and 
defendant,  which  shows  that  there  were  five 
persons  on  the  hand  car,  all  of  whom  Jumped 
safely  off  the  hand  car.  If  it  be  troe,  as  tes- 
tlfled  to  by  some  of  the  witnesses,  both  for 
plaintiff  and  defendant,  that  the  deceased 
escaped  the  peril  of  a  colUsion  by  Jumping 
from  the  hand  car,  and  was  in  a  safe  posi- 
tion, and  volnntarily  returned  to  the  hand 
car,  and,  in  on  endeavor  to  get  the  hand  car 
from  off  the  track,  was  caught  by  it  and  held 
until  the  freight  train  collided  and  ran  over 
deceased,  and  it  was  not  possible,  by  the 
nse  of  all  reasonable  preventive  effort,  to 
stop  ttie  train  so  as  to  prevent  a  collision 
after  the  deceased  returned  to  the  hand  cor, 
under  no  principle  of  law  con  the  defendant 
be  held  liable  for  a  ne^ect  of  duty  by  the 
nagineer.  The  trial  court  cannot  be  put  in 
error  for  not  charging  upon  the  effect  of  evi- 


dence ex  mero  moto.  Tbe  statute  Is  posi- 
tive (Code  1886,  i  2754),  and  certainly  the  de- 
fendant cannot  complain  of  a  charge  given 
at  its  request  Hurt's  Case  (Ala.)  13  South. 
130. 

The  evidence  shows  that  deceased  left  a 
wife  and  two  children.  That  he  was  re- 
ceiving $40  a  month.  "That  he  appropri- 
ated his  wages  to  the  comfort  and  support  of 
his  family."  "It  took  all  his  wages  to  sup- 
port himself  and  his  family."  "That  it 
took  about  five  dollars  a  month  to  clothe 
himself,  and  about  ten  or  twelve  dollars  a 
month  to  feed  himself."  We  believe  this  to 
be  all  the  evidence  on  this  point  We 
are  of  opinion  that  tbe  case  is  brought  fairly 
within  the  principle  declared  in  the  Tram- 
meU  Case,  93  Ala.  850,  9  South.  870;  that  it 
involves  a  dependent  relationship,  and  no 
pecuniary  interest  except  by  way  of  support 
and  maintenance.  In  the  oral  charge  the 
court  instructed  the  Jury  as  follows:  "If  the 
case  should  appear  to  be  one  where  the  de- 
ceased would  have,  in  addition  to  assisting 
in  the  support  of  the  next  of  kin,  accumu- 
lated an  estate  which  would  have  gone  to 
them  at  his  death,  that  mi^t  be  taken  into 
consideration  in  measuring  the  pecuniary 
loss,"  etc  The  principle  of  law  here  stated 
may  be  correct  but  we  fail  to  find  any  evi- 
dence to  which  it  could  be  referred.  It  was 
abstract  and  misleading;  and  though  this 
court  wHl  not  reverse  a  case  for  an  abstract 
charge  asserting  a  correct  principle,  unless 
it  is  manifest  that  injury  resulted,  it  is  the 
safe  rule  to  pmit  or  refuse  instructions  of 
this  character. 

Where  there  are  so  many  exceptions  as  ap- 
pear in  the  present  record,  we  can  do  no 
more  than  declare  general  principles  of  law 
which  govern  them,  and  leave  their  applica- 
tion to  the  trial  court  This,  tn  onr  opinion, 
has  been  done  with  sufficient  care  in  the 
case  before  us.    Reversed  and  remanded. 


(KM  Ala.  140 
RICHMOND  ft  D.  R.  CO.  t.  BIVIN& 
(Supreme  Oonrt  of  Alabama.     liay  2,  1894.) 

ImCBTTO  EmPLOTB — CONTRIBCTORT   NBOLrOKNOB. 

In  an  action  by  a  brakeman  against  a 
railroad  company  for  injuriea  received  by  his 
clothes  catching  in  a  switch,  and  throwing  him 
under  a  car,  as  he  was  boarding  the  caboose 
after  throwing  the  switch,  the  court  should  have 
directed  a  verdict  for  defendant  where  the  evi- 
dence showed  the  switch  was  well  designed, 
and  that  no  accident  ever  l>ef ore  happened  from 
it,  and  that  brakemen  were  not  required  to 
board  passing  trains  at  the  switch,  and  that 
there  were  other  safe  ways  of  iMarding  a 
train  than  the  one  he  chose. 

Appeal  from  dty  court  of  Birmingham;  W. 
W.  Wilkerson,  Judge. 

This  was  an  action  bronght  by  the  appellee^ 
B.  R.  Bivins,  against  the  Richmond  &  Dan- 
ville Railroad  Company,  to  recover  damages 
for  personal  injuries,  alleged  to  have  be«ii 
sustained  by  the  plalntifl,  who  was  on  em- 
ploye of  the  defendant,  through  tha  alleged 
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negligence  of  said  defendant  TTpon  tlie  trial 
of  the  case  there  were  verdict  and  judgment 
for  the  plaintiff  for  $15,000,  from  which  Judg- 
ment the  present  appeal  Is  taken.  Beversed 
and  remanded. 

The  circumstances  of  Uie  accident,  which 
resulted  In  the  Injury  to  the  plaintiff,  and  as 
tsbown  by  the  bill  of  exceptions,  were  sub- 
stantially as  follows:  The  plaintiff  was  a 
brakeman  on  a  freight  train  which  was  being 
operated  by  the  defendant  on  its  road.  At 
one  of  the  stations  along  the  line  of  the  de- 
fendant's road,  the  conductor  gave  to  the 
plaintiff  the  following  ordo::  "Go  set  up 
your  switch,  catch  your  caboose,  hold  the 
cars,  cut  them  loose,  and  run  them  on  the 
side  track,  and  get  away  as  quick  as  possi- 
ble." In  obedience  to  these  directions  of 
the  conductor,  the  plaintiff  went  to  the 
switch,  and  after  setting  it  in  order  to  let 
the  freight  train  back  from  the  main  track 
onto  the  side  track,  he  stood  by  the  switch 
and  waited  for  the  train  to  back  down,  and 
as  the  rear  platform  of  the  caboose  reached 
a  point  opposite  to  the  switch,  and  while  the 
train  was  still  In  motion,  he  grasped  the 
rails  of  the  rear  platform  with  both  hands, 
put  his  left  foot  on  the  last  step  of  the  plat- 
form, and  was  in  the  act  of  drawing  up  his 
other  foot  to  place  It  also  on  the  said  step, 
when  his  pants  leg  was  caught  in  some  way 
by  some  part  of  the  machinery  of  the 
switch,  and  his  right  foot  was  drawn  back, 
and  his  left  foot  slipped  from  the  step,  and 
both  legs  were  drawn  one  after  the  other 
under  the  cars,  and  were  c^t  Qff  Just  below 
the  knees.  It  was  contended  by  the  plaintiff , 
supported  by  the  tendency  of  his  evidence, 
that  the  swltdi  where  the  accident  happened 
was  not  properly  constructed,  and  that  on  ac- 
count of  said  negligence  bi  failing  to  con- 
struct it  properly,  and  to  keep  it  in  prope; 
repair,  the  accident  was  caused.  The  testi- 
mony for  the  deftodant  on  this  point  tended 
to  show  that  the  switch  in  question  was  such 
as  was  ordinarily  used  by  prudently  con- 
ducted raibroads,  and  that  there  was  no  de- 
fect In  the  same,  and  it  could  be  operated 
without  any  difBculty.  The  plaintiff  testi- 
fied In  his  own  behalf  that  he  had  many 
times,  after  setting  a  switch,  boarded  the 
train  while  it  was  in  motion,  and  that  he 
liad  also  at  other  times  gotten  on  the  train 
after  it  had  stopped.  There  was  some  evi- 
dence for  the  plaintiff  tending  to  show  that 
It  was  a  custom  of  brakemen  on  the  defend- 
ant's road  to  get  on  and  off  a  train  when  in 
motion  after  setting  up  switches.  Xlie  de- 
fendant's evidence  tended  to  show  that  thare 
was  no  such  custom,  but  that  brakemen  got 
on  and  off  trains,  while  performing  their 
duties  as  switchmen,  as  often  while  the 
trains  were  still  as  when  in  motion.  The 
defendant's  evidence  also  tended  to  tOiow, 
without  dispute,  tliat  the  switchmen.  If  th^ 
cliose  to  do  so,  could  have  a  train  stopped, 
and  make  them  wait  until  they  had  gotten  on 
them.    In  view  of  the  decision  of  this  court. 


in  holding  that  the  general  alSrmative  (iharge 
should  have  been  given  fw  the  defendant, 
It  is  unnecessary  to  make  a  more  detailed 
statement,  as  such  other  facta  as  are  neces- 
sary to  a  full  understanding  of  the  decision, 
are  sufficiently  stated  in  the  opinion. 

James  Weatherby,  for  appellant.  Bowman 
&  Harsh,  for  appellee. 

HARALSON,  J.  1.  On  January  1,  1889, 
the  defendant,  the  Bichmond  &  Danville 
Ballroad  Company,  acquired  and  took  exclu^ 
slve  possession  and  control  of  the  Georgia 
Pacific  Railroad  Company,  and  was  operat- 
ing it  by  and  through  Its  own  officers  and 
employes.  On  the  day  following,  the  2d  of 
January,  1889,  the  accident  happened  to  the 
plaintiff,  for  which  he  instituted  this  suit 
Prior  to  January  1,  1889,  and  since  Septem- 
ber 5, 1888,  the  idaintiff  had  been  in  the  em- 
ployment of  the  Georgia  Pacific  Railroad  Com- 
pany; and  on  the  transfer  by  the  latter  com- 
pany, of  its  railroad  and  appurtenances  to  the 
defendant  company,  the  plaintiff  went  into 
the  service  of  defendant  as  flagman  and 
switchman  on  one  of  its  trains,— the  same 
employment  he  had  under  the  former  com- 
pany. He  brought  suit,  first,  against  the 
Greorgia  Pacific  Company;  and,  on  sntntan- 
tially  the  same  essential  facts  as  are  present- 
ed  in  this  record,  the  court  below  gave  the 
general  charge  in  favor  of  the  defendant, 
and  the  Judgment  in  its  favor,  on  appeal  to 
this  court,  was  affirmed.  From  the  report 
of  the  case.  It  does  not  appear  that  the  fact 
of  the  transfer  of  the  railroad  and  its  appli- 
ances from  the  Georgia  Pacific  to  the  de- 
fendant company,  was  shown.  Bivins  T. 
Railway  Co.  (Ala.)  11  South.  68.  In  that  case 
we  said,  there  was  no  proof  ttiat  the  machin- 
ery as  constructed  was  dangerous.  That 
was  left  to  inference;  and,  it  was  not  ex- 
plained, nor  attempted  to  be,  how  the  brake- 
man's  apparel  became  entangled  with  the 
handle  of  the  switch,  or  that  there  was  any- 
thing in  the  nature  of  the  structure  of  the 
switch  calculated  to  produce  such  results; 
that  the  natural  inference  from  the  testi- 
mony was,  that  it  was  the  result  of  a  mis- 
step, was  accidental,  and  would  not  be  like- 
ly to  occur  again;  and  there  was  no  testi- 
mony from  which  the  Jury  could  Infer  negli- 
gence on  the  part  of  the  railroad  company. 
The  plaintiff,  in  bringing  suit  against  this 
company,  has  sought  to  supply  the  deficiency 
of  proof  which  dlsentitied  him  to  a  recov- 
ery against  the  other  company,  in  tiiat  suit 
He  attempted  to  prove  in  tliis  case,  by  his 
own  testimony  and  that  of  an  expert  witness, 
tliat  the  switcli,  as  ccmstructed,  was  dang»^ 
ous  or  unsafe  for  use  by  switchmen  in  board- 
ing passing  trains. 

2.  There  are  many  questions  raised  for  re- 
view in  the  record,  which  we  will  not  con- 
sider, since,  according  to  our  view  of  th« 
case,  it  is  unnecessary  to  do  so.  We  confine 
ourselves  to  the  simple  inquiry,— if  the  case 
for  the  defendant  is  not  made  oat  on  ita  plea 
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of  the  contributory  negligence  of  the  plain- 
tiff. A  switch  is  a  mechanical  deyice  by 
which  engines  and  cars  may  be  run  from  one 
track  to  another.  It  Is  not  in  its  design  In- 
tended or  built,  tor  the  purposes  of  a  step  or 
platform,  for  one  to  mount  from  the  groimd, 
or  from  the  cross-ties  on  which  the  switch 
is  constructed,  on  to  a  moving  train.  Its 
highest  design  is  reached,  when  constructed 
In  such  a  manner,  as  that  a  switchman  whose 
duty  It  iB  to  operate  it,  can  do  so,  for  the 
purposes  for  which  it  was  intended,  with 
safety  to  himself.  Bay,  Neg.  583.  The 
question  In  such  cases  is,  not  whether  the 
machinery  was  the  best  known  in  use  on 
railroads;  but,  it  is  regarded  as  a  sufficient 
fulfillment  of  the  company's  duty,  to  adopt 
such  as  is  in  ordinary  use  by  prudently  con- 
ducted roads,  eugaged  in  like  business  and 
surrounded  by  like  circumstances.  Wilson 
7.  RaUroad  C!o.,  85  Ala.  272,  4  South.  701; 
Railway  Oo.  y.  Propst  83  Ala.  518,  3  South. 
704;   RaUroad  Co.  t.  AUen,  78  Ala.  494. 

3.  The  evidence  in  this  case  falls  to  show 
that  Uie  switch  was  not  a  proper  one,  and 
did  not  perform  its  duty  weU;  but,  on  the 
contrary,  it  apijears  to  have  been  well  adapt- 
ed to  Its  designs,  and  no  accident  had  ever 
Taetote  this  happened  to  any  one  from  oper- 
ating it  It  may  be  conceded.  If  the  switch 
was  a  proper  place,  at  which  to  board  a  pass- 
ing train,  and  at  which  the  defendant  ex- 
pected its  switchmen  to  do  so,  that  a  plat- 
form might  have  been  constructed  in  connec- 
tion with  it,  making  it  a  less  dangerous  un- 
dertaking; but,  it  Is  not  shown  that  the  com- 
pany required  or  even  expected  its  employes 
to  undertake  such  a  risk.  If  the  company 
did  not  make  such  a  requirement,  if  no  ac- 
cident had  ever  before  this  happened  there  to 
any  one  operating  the  switch,  and  If  the 
company  could  not  reasonably  anticipate  an 
accident  such  as  plaintiff  BXtSereA,  as  a  nat- 
ural sequence  from  the  ordinary  use  of  the 
switch,  it  is  difficult  to  see  on  what  prin- 
ciple It  would  be  required  to  provide  a  plat- 
form in  connection  with  such  a  structure.  A 
company  is  not  bound  to  its  employes  to  take 
precautions  against  all  possible  dangers,  es- 
pecially when  assumed  by  them,  at  their  own 
convenience  and  risk.  Its  duty  is  performed 
by  guarding  against  those  reasonably  prob- 
able. If  one,  for  instance,  in  the  service  of 
a  railroad,  as  a  switchman  in  its  yard,  gets 
his  foot  caught  in  a  frog,  connecting  the  con- 
verging tracks,  and  is  run  over  and  killed 
by  a  near  approaching  train,  the  company 
has  been  held  not  to  be  responsible,  although 
if  it  had  caused  the  opening  of  the  frog  to  be 
filled  In  with  a  block  of  wood,  the  accident 
would  not  have  occurred.  Or,  if  one  attempt 
to  cross  or  run  along  in  front  of  an  engine, 
on  a  side  track  used  for  the  purpose  of  stow- 
ing cars,  and  stumbling  (m  the  cross-ties, 
falls,  and  is  injured  by  the  engine  before  it 
can  be  stopped,  the  company  cannot  be  held 
responsible  for  not  ballasting  the  side  track, 
although  if  It  had  done  so,  the  accident  would 


probably  not  have  happened.  Blvlns  v.  Rail- 
way Co.  (Ala.)  11  South.  69;  Finnell  v.  Rail- 
road Co.,  129  N.  Y.  669,  29  N.  E.  825;  Penn- 
sylvania Co.  V.  Hankey,  93  IlL  580;  Appel  v. 
RaUway  Co.,  Ill  N.  T.  650, 19  N.  B3.  93;  Ray, 
Neg.  187,  138. 

4.  It  is  common  imowledge,  that  brakemen 
and  other  employee  on  railroads,  assume,  of 
their  own  accord,  many  and  unnecessary 
risks  in  the  performance  of  their  duties. 
Cautious  at  first,  when  unskilled  and  under 
instructions  and  warnings,  they  gradually  be- 
come less  timid  and  careful;  and  as  their  ex- 
perience and  skill  increase,  they  become  ex- 
pert and  seemingly  reckless,  undertaking 
feats  of  skill  self-imposed  and  unnecessary, 
which  are  fraught  with  very  great  peril  to 
life  and  limb.  But,  on  what  Just  principle 
is  it,  that  the  consequences  of  such  risks  can 
be  visited  upon  an  employer,  when  accident 
and  personal  Injory  befall  the  employe?  If 
no  rule  of  the  company  and  no  emergency 
mode  it  necessary  for  the  plaintiff  to  under- 
take to  board  the  train  as  it  passed  him  at 
tills  switch,  how  can  he  hold  the  company 
responsible  for  so  hazardous  an  undertaking 
as  to  attempt  It,  especially  when  he  was  well 
acquainted  with  the  switch  and  how  it  was 
constructed,  and  knew  the  peril  he  was  en- 
countering in  such  a  reckless  attempt  as  he 
made? 

5.  There  were  two  comparatively  safe  ways 
for  him  to  have  taken,  and  another  absolute- 
ly so,  besides  the  one  he  chose.  The  engi- 
neer, for  the  time,  was  under  his  control. 
The  engine  moved  at  his  beclE.  He  might 
have  set  his  switch  for  the  train  to  bade,  and 
have  stepped  a  few  feet  to  the  eastward, 
where  he  would  have  been  on  level  ground, 
or,  he  might  have  gone  Just  across  the  track 
from  him,  where  there  was  a  smooth,  firm 
place  between  the  main  and  switch  tracks, 
from  either  of  which  places,  he  would  have 
been  free  from  any  possllde  entanglement 
with  the  switch.  Or,  to  have  avoided  any 
danger  whatever,  he  might  not  have  boarded 
the  train  at  aU,  until  it  had  backed  down  on- 
to the  main  track  and  returned  thereon,  to 
where  he  was  standing,  at  which  point,  with 
the  loss  of  only  a  moment  or  two,  he  might 
have  brought  It  to  a  standstill,  to  enable  him 
to  board  it  As  has  been  stated,  plaintiff 
knew  It  was  a  hazardous  undertaking  to  at- 
tempt to  mount  the  steps  of  this  train,  as  it 
passed  him.  He  establishes  this  by  his  own 
evidence  and  that  of  his  expert  witness.  He 
makes  out  a  case  where  an  effort  to  do  so 
was  accompanied  with  such  danger  that  no 
prudent  man  ought  to  undertake  it  It  is  a 
familiar  principle,  which  common  sense,  as 
well  as  the  rules  of  law,  ought  to  teach  any 
one,  that  where  one  in  the  employ  of  a  rail- 
road, knowingly  selects  a  dangerous  way, 
when  a  safer  one  is  apparent  to  him,  and  Is 
thereby  injured,  be  is  guilty  of  contributory 
negligence.  RaUroad  Oo.  v.  Orr,  9  Ala.  648, 
8  South.  360;  Railway  Co.  T.  Holbom,  84 
AbL  187,  4  South.  148. 
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6.  There  Is  no  pretense  tliat  the  engineer 
was  at  all  in  fault,  and  the  court  so  charged 
the  Jury.  It  was  attempted  to  be  shown, 
that  plaintiff  was  ordered  by  the  conductor 
to  board  the  train.  The  precise  ord»  by 
him  to  plaintiff  as  shown  was,— "Set  up  your 
switch;  catch  your  caboose;  hold  the  cars; 
cat  them  loose;  mn  them  on  the  side  track, 
and  get  away  quick."  What  is  meant  by 
this  order,  we  are  not  given  exactly  to  under- 
stand. But,  certainly,  it  does  not  mean, 
that  the  plaintiff  was  to  do  an  unsafe  thing 
in  complying  with  it  If  the  conductor 
meant,  by  catching  the  caboose  and  holding 
the  cars,  that  the  plaintiff  was  to  get  on  the 
caboose  and  hold  the  cars  after  getting  on, 
the  order  surely  did  not  mean  that  he  should 
get  on  at  the  switch,  or  at  any  other  partic- 
ular place,  and  unless  the  order  implied  to 
the  contrary  by  its  to'ms,  we  are  to  presume 
it  was  intended  he  should  comply  in  a  man- 
ner safe  to  himself.  Fennsylyanla  Co.  t. 
Hankey,  03  ni.  583. 

7.  There  is  more  or  less  danger  and  liabil- 
ity to  personal  injury  connected  with  the  ser- 
vice of  operating  a  railroad  train  at  any 
time.  All  employes  contract  with  the  com- 
ply with  that  understanding,  and  assume  the 
risks  incident  to  the  service.  If  the  com- 
pany is  without  fault,  or  even  if  guilty  of 
mere  nesllgence,  and  one  who  is  injured,  con- 
tributed proximately  by  his  negligence  to 
bring  about  bis  injury,  the  company  is  not 
responsible.  From  any  standpoint,  at  which 
we  have  been  enabled  to  view  this  case,  the 
accident  which  befell  the  plaintiff,  so  cal- 
amitous to  himself,  was  one  of  those  unfor- 
tunate occurrences  which  the  railroad  com- 
pany cannot  be  held  to  have  reasonably  an- 
ticipated, and  which  plaintiff,  by  his  own 
imprudence  and  want  of  care,  contributed 
proximately  to  bring  upon  himself.  The  gen- 
eral charge  should  have  been  given  for  the 
defendant    Beversed  and  remanded. 


cm  Ala.  Ug) 

PARKBK  et  al.  v.  McFEKRIN. 

(Supreme  Court  of  Alabama.     May  3,   1894) 

Sale— Plea  of  Warrastt — SupriciEscr. 

A  plea  of  warranty  In  the  sale  of  a  chat- 

td  need  not  allege  that  the  warranty  was  in 

writing. 

Appeal  from  circuit  court,  Butler  county; 
John  R.  Tyson,  Judge. 

Action  by  James  McFerrIn  against  Samuel 
Parker  and  anotber  on  a  promissory  note. 
From  an  order  sustaining  a  demurrer  to  cer- 
tain of  defendants'  pleas  they  appeaL  Be- 
versed. 

J.  M.  Whitehead,  for  appellant 

McOLBLLAN,  3.  This  action  is  prosecut- 
ed by  McFerrln  against  Parker  and  another 
on  an  Instrnmeot  under  seal  executed  by  the 
defendants,  wherein  they  promised  to  pay 
the  amount  sued  for  to  the  plaintiff.    Ibe 


pleas  were:  (1)  Nonassnmpsit  (2)  Failure 
of  consideration  In  this:  "That  the  note  sncd 
on  was  given  for  a  horse^  which  said  horse 
was  at  the  time  of  said  sale  unsound  and 
worthless,  which  was  not  known  to  the  de- 
fendants at  the  time  of  said  pordiase  and 
the  giving  of  said  nott."  "(3)  Failure  <rf 
consideration  in  this:  that  the  note  sued  on 
was  given  for  a  horse  which  was  warranted 
by  the  plaintiff  to  be  sound,  but  which  was 
in  fact,  at  the  time  of  the  purchase,  unsound 
and  worthless,  which  was  not  known  to  the 
defendantE  at  the  time  of  the  giving  of  said 
note."  Plaintiff  interposed  a  demurrer,  which 
is  as  follows:  'fOomes  the  plaintiff  by  attor> 
ney,  and  demurs  to  defoidants'  pleas  of  war- 
ranty, and  assigns  for  demurrer  the  follow- 
ing ground:  that  defendants  in  said  plea  fall 
to  allege  that  said  warranty  was  in  writing." 
The  court  sustained  this  demurrer  to  the  sec- 
ond and  third  pleas.  That  is  the  ooly  action 
of  the  court  now  presented  for  review. 
Coimsel  says  that  the  second  plea  Is  one  of 
Implied  warranty.  This  cannot  be.  The  law 
raises  no  implication  of  a  warranty  of  sound- 
ness on  the  facts  averred  in  it  This  plea 
was  clearly  insufficient  as  a  defense  to  tho 
action,  but  neither  that  nor  the  third  plea 
was  opoi  to  the  one  objection  taken  by  the 
demurrer  to  both  of  them.  It  Is  not  essen- 
tial to  a  warranty  of  soundness  of  chattds 
that  it  be  in  writing.  See  Thompson  v.  Har- 
vey, 86  Ala.  619,  C  South.  826.  The  dennirrer 
should  have  been  overruled.  A  judgment  to 
that  effect  will  be  here  entered,  and  tbe  cause 
will  be  remanded.  Bevosed,  rendered  in 
part,  and  remanded. 


(tot  Ala.  HO) 
EUREKA  LUMBER  CO.  T.  BROWN  et  al. 
(Supreme  Ooort  of  Alabama.  May  3,  1894.) 
Deeds- EzECDTioK. 
Code,  I  1789,  requires  deeds  to  be  at- 
tested by  two  witneaaes  unleaa  acknowledged, 
section  1790  dispensing  with  witnesses  in  that 
case.  Beld,  that  a  sheriS'a  deed,  subscribed, 
bat  neither  witnessed  nor  acknowledged,  is  mere- 
ly an  agreement  to  convey. 

Appeal  from  cll7  court  of  Birmingham;  W. 
W.  Wllkerson,  Judge. 

Bjectmoit  by  the  Eureka  Lumber  Com- 
pany against  J.  H.  and  B.  F.  Brown.  There 
was  judgmoit  for  defendants,  and  plataUitf 
appeals.     Affirmed. 

This  was  a  statut<H7  acti(Hi  of  ejectmmt, 
brought  by  the  Eureka  Lumber  Company 
against  J.  H.  Brown,  sealing  to  recover  a 
certain  specifically  described  lot  In  the  city 
of  Birmingham,  and  tbe  honse  situated  there- 
on, and  was  commenced  cm  December  15, 
1892.  By  motion  of  Benjamin  F.  Brown,  re- 
citing that  J.  H.  Brown,  the  d^Cendant  in 
said  cause,  was  the  tenant  ot  said  Benjamin 
F.  Brown  of  the  property  sued  for,  the  said. 
B.  F.  Browu  was  made  a  i>arty  defendant 
To  this  ruling  the  plaintiff  duly  excepted. 
The  plaintiff  based  Its  title  to  the  property. 
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and  its  light  to  recovw  In  tb«  present  action, 
apon  a  deed  from  the  sholff  of  J^erson 
coimty  to  It  This  deed  was  executed  tmder 
the  following  clrcninstances:  The  Eurelm 
Lmnber  Company  brought  an  actlMi  against 
J.  H.  Brown  and  O.  M.  Stans^  to  enforce  a 
material  man's  lien  on  the  honse  and  lot  in 
ccMitroversy,  for  material  which  was  fur- 
nished to  the  contractor,  O.  M.  Stansell,  who 
was  btdldlng  the  house,  under  contract  with 
J.  H.  Brows,  and  for  which  material  the  Eu- 
reka Iiomber  Company  was  never  paid. 
Judgment  was  recovered  in  this  salt  by  the 
Eureka  liumber  Company,  and  the  lien  de- 
clared in  its  favor,  and  the  property  was  or- 
dered to  be  sold  for  tiie  satiBfaction  of  said 
lien.  Execution  was  accordingly  issued,  and 
the  house  and  lot  in  controversy  w^e  sold 
as  the  property  of  3.  H.  Brown,  and  bought 
at  said  sale  by  the  Eureka  Lumber  Company. 
In  obedience  to  this  sale  and  purchase,  the 
sherifT  of  JefTerson  comity  executed  the  deed 
referred  to,  conveying  to  tiie  Eureka  Lumber 
Company  "all  the  legal  right,  title,  interest, 
and  dalm  which  the  said  J.  H.  Brown  had 
and  held  In  and  to"  the  property  bought  at 
said  sale,  and  now  sued  for  in  this  action. 
This  deed  by  the  sherifT  was  never  attested 
or  acknowledged.  The  record  of  the  pro- 
ceedings in  the  suit  to  enforce  the  material 
man's  lien  and  the  deed  of  the  sheriff  wore 
introduced  in  evidence.  The  testimony  for 
the  defmdants  was  to  the  effect  that  B.  F. 
Brown  was  the  owner  of  the  property  in  con- 
troversy, and  J.  H.  Brown  had  no  interest, 
claim,  or  title  to  said  property,  and  that  B. 
F.  Brown  had  nevo'  parted  with  the  title  to 
said  property.  The  cause  was  tried  without 
the  lnterveati<m  ot  a  Jury,  and,  upon  the  in- 
trodnctlCMi  of  all  the  evidence,  the  court  ren- 
dered Judgment  for  the  defaidants.  The 
plaintiff  now  appeals,  and  assigns  as  error, 
among  other  rulings,  the  roiditlon  of  the 
Judgment  for  the  defendants. 

Wm.  M.  Bethea,  for  ^pellant  Wade  & 
Vaughan,  for  appellees. 

HEAD,  X  Statutory  real  action  by  the  ap- 
pellant It  claims  title  cnly  by  virtue  of  a 
sheriff's  deed  purporting  to  convey  to  It  all 
the  right,  title,  and  interest  in  the  premises 
of  the  defendant  X  H.  Brown.  The  Judicial 
proceedings  leading  up  to  this  deed  all  ap- 
pear to  have  been  regularly  and  properly  in- 
troduced; but  fatal  to  any  recovery  by  the 
plaintiff  In  this  actiom,  the  execution  of  the 
deed  was  ndther  attested  nor  admowledged. 
It  was  merely  subscribed  by  the  sheriff,  and 
was  therefore  not  a  legal  conveyance.  Code, 
iS  1789,  1790,  and  authorities  there  cited.  It 
was  nothing  more  than  an  agreement  to  con- 
vey. Authorities  supra.  We  have,  however, 
looked  into  the  whole  case,  and  find,  without 
staling  the  particulars,  that  If  X  H.  Brown 
had  any  Interest  in  the  premises  which  was 
condemned  by  the  Judgment  in  the  proceed- 
ing to  eatarca  a  matoial  man's  lien,  and  sold 


under  the  execution.  It  was,  under  the  un- 
disputed evidence,  an  equitable  interest  only, 
not  recoverable  In  an  action  ot  ejectment 
Affirmed* 

(lOS  Ala.  241) 

WOLF  et  aL  V.  SHEPHERD,  Sheriff. 

(Supreme  Court  of  Alabama.     Hay  4,  1894.) 

Taovaa— LiABiuTT  or  BasBirv— Ii^leoal  Ssi- 

8DHE. 

A  vendor  who  has  shipped  goods  to  an- 
other on  credit,  and  who  notifies  the  railroad 
company  not  to  deliyer  them,  may  maintain 
trover  against  a  slierlff  who  takes  them  from 
the  railroad  company  on  attaclunent  against  the 
vendee. 

Appeal  from  circuit  court.  Walker  county; 
James  J.  Banks,  Judge. 

Action  by  Henry  H.  Wolf  &  Co.  against 
James  W.  Shepherd,  sheriff  of  Walker  coun- 
ty, for  convoslon.  Judgment  for  defendant 
and  plaintiffs  appeaL    Reversed. 

This  was  an  action  of  trover  to  recover 
damages  for  the  wrongful  conversion  of  cer- 
tain goods.  The  defendant  pleaded  the  gen- 
eral issue,  and,  by  special  plea,  that  he  took 
possession  of  the  goods,  under  a  levy  of  an 
attachment  which  was  sued  out  against 
the  firm  of  Enls,  Morton,  Roby  &  Son  at  the 
instance  of  some  of  their  creditors,  and 
whldi  was  put  In  his  hands  for  levy.  Issue 
was  Joined  upon  these  pleas.  On  the  trial, 
as  is  shown  by  the  bill  of  exceptions,  the 
evidraice  tended  to  show  that  the  plaintiffs, 
who  were  wholesale  merchants,  doing  busi- 
ness In  the  city  of  Louisville,  In  response  to 
an  order  previously  sent  them,  shipped  by 
rail,  on  September  12,  1891,  to  Bnis,  Morton, 
Roby  &  Son  the  goods  alleged  to  have  been 
converted.  That  at  the  time  of  said  ship- 
ment, the  consignees  were  wholly  insolvent 
Their  place  of  business  was  closed,  but  the 
fact  of  their  Insolvency  was  not  known 
to  the  plaintiffs  until  September  21,  1891. 
That,  upon  the  receipt  of  Information  as  to, 
their  insolvency,  the  plaintiffs  telegraphed' 
one  Gary,  who  was  the  railroad  agent  at 
Carbon  Hill,  Ala.  (the  railroad  depot  for  the 
consignees),  instructing  him  to  hold  said 
goods  for  plaintiffs,  and  not  to  deliver  them 
to  said  Enls,  Morton,  Roby  &  Son.  That 
said  Cary  received  this  telegram  about  8  p. 
BL,  September  21,  1891,  and  immediately 
took  possession  of  and  held  said  goods  toe 
plaintiffs.  That  about  10  o'clock  on  the 
morning  of  September  22,  1891,  the  defend- 
ant as  sheriff,  came  to  the  ralhroad  station 
for  the  puri)ose  of  levying  upon  said  goods 
in  obedience  to  the  writ  of  attachment  but 
the  said  Cary  informed  him  he  had  taken 
possession  of  and  was  holding  said  goods  for 
the  plaintiffs  and  under  their  instruction,  and 
showed  the  sheriff  the  said  telegram,  which 
authorized  him  to  do  so.  That  the  defend- 
ant went  away,  and  returned  about  12  o'clock 
of  that  day,  and  took  possession  of  said 
goods,  carried  them  away,  and  aftorwards 
sold  them.    That  soon  after  the  defendant 
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had  80  taken  possession  of  said  goods,  the 
plaintiffs  demanded  possession  of  them,  but 
the  defendant  refused  to  give  them  np.  It 
was  also  shown  In  evidence  that  the  firm  of 
Bnls,  Morton,  Roby  &  Son  had  never  paid 
for  said  goods,  or  any  part  of  them.  The 
defendant's  testimony  tended  to  show  that 
he,  as  sheriff  of  Walker  county,  Ala.,  took 
possession  of  and  sold  said  goods  by  virtue 
of  the  attachment  against  the  said  firm  of 
Enis,  Morton,  Roby  &  Son,  and  that  he  took 
possession  of  said  goods  as  the  property  of 
the  defendant  firm  in  attachment  At  the 
request  of  the  defendant,  the  court  gave  to 
the  Jury  the  following  written  charge:  "If  the 
Jury  believe  the  evidence,  they  must  find  for 
the  defendant"  To  the  giving  of  this  cliarge 
the  plaintiffs  duly  excepted.  There  was 
judgment  for  the  defendant,  and  the  plain- 
tiffs now  appeal,  and  assign  as  error  the 
giving  of  the  general  afOrmatlve  charge  for 
the  defendant 

Appling  &  liamar,  for  appellants.  Cole- 
man &  Sowell,  for  appellee. 

HEAD,  J.  When  the  seller  of  goods  law- 
fully exercises  the  right  of  stoppage  In  tran- 
situ, the  possession  is  thereby  restored  to 
him,  with  the  right  to  detain  the  goods  until 
the  price  is  paid.  Upon  the  exercise  of  the 
right,  the  possession  of  the  carrier  becomes 
the  possession  of  the  seller,  and  the  latter 
may  maintain  trover  against  the  sheriff  who, 
with  notice  of  bis  rights,  takes  the  ipods 
from  the  custody  of  the  carrier,  and  converts 
them,  under  attachment  against  the  pur- 
chaser. Hutch.  Carr.  g  420,  and  cases  cited. 
Reversed  and  remanded. 


am  Ala.  uo) 

WADSWORTH  v.  MILLHB. 
(Supreme  Court  of  Alabama.  May  2,  1894.) 
Right  to  Dowbb — Sepabate  Kstatb. 
Under  Code  1876,  |  2715,  barring  dower 
where  a  wife's  aejparate  estate  exceeds  her 
dower  interest,  a  wife  will  be  barred  of  dower 
where  she  receives  from  an  insurance  policy 
taken  out  In  her  name  by  her  husband  an 
amount  in  excess  of  her  dower  Interest  Wil- 
liams V.  Williams,  68  Ala.  405,  followed. 

Appeal  from  probate  court,  Jefferson  coun- 
ty; M.  T.  Jforter,  Judge. 

Appeal  by  Bessie  J.  Wadsworth  from  a 
decree  of  the  probate  court  against  her  In 
the  settlement  of  her  husband's  estate.  Af- 
firmed. 

Upon  the  hearing  of  the  settlement,  Bes- 
sie J.  Wadsworth,  the  widow  of  F.  L. 
Wadsworth,  deceased.  Introduced  evidence 
showing  that  he  was  seised  of  certain  real 
estate  during  his  coverture  with  her,  and, 
at  the  time  of  his  death,  the  annual  rental 
value  of  which  was  $840;  that  the  personal 
property  of  said  decedent,  after  i>aylng  all 
his  debts  and  the  costs  and  expenses  of  the 
administration,  amounted  to  the  sum  of  |28,- 


771.92,  all  of  which  was  In  money;  th«t, 
besides  the  said  widow,  the  decedent  left, 
surviving  him,  four  children,  all  of  whom 
were  minors;  that,  at  the  time  of  b«r  hus- 
band's death,  the  said  Bessie  J.  Wadsworth 
had  a  statutory  separate  estate,  amounting 
to  $1,000;  that,  during  the  lifetime  of  said 
F.  L.  Wadsworth,  be  took  out  a  policy  of 
Insurance  upon  his  life,  which  was  made 
payable  at  his  death  to  the  said  Bessie  J. 
Wadsworth;  that  said  policy  was  for  $10,- 
000;  and  that,  after  the  death  of  said  F.  L. 
Wadsworth,  this  amount  of  money  was  col- 
lected by  the  said  Bessie  J.  Wadsworth.  Up- 
on this  evidence,  the  said  Bessie  J.  Wads- 
worth moved  the  court  to  allow  her  out  of 
the  decedent's  estate  an  amount  which,  to- 
gether with  the  said  sxun  of  $1,000  (which 
was  the  amount  of  hex  statutory  separate 
estate),  would  equal  her  distributive  share  in 
her  husband's  estate  and  her  dower  Interest 
In  his  lands,  estimating  the  said  dower  In- 
terest at  seven  years'  rent  of  snch  dower  in- 
terest This  motion  was  overruled  and  re- 
fused by  the  court,  and  to  this  ruling  the 
said  Bessie  J.  Wadsworth  duly  excepted. 
The  court  rendered  a  decree  that,  as  the  said 
$1,000  and  the  amount  collected  by  the  said 
Bessie  J.  Wadsworth  on  the  policy  of  in- 
surance were  in  excess  of  her  distributive 
share  and  of  her  dower  interest  In  her  hus- 
band's estate,  she  was  not  entitled  to  receive 
anything  in  the  settlement  of  said  estate. 

Code  1876,  i  2715,  Is  as  follows:  "If  any 
woman  having  a  separate  estate  survive  her 
husband,  and  such  separate  estate,  exclusive 
of  the  rents.  Income,  and  profits,  is  equal  to 
or  greater  in  value  than  her  dower  interest, 
and  distributive  share  In  her  husband's  es- 
tate, estimating  her  dower  interest  in  his 
lands  at  seven  years'  rent  of  the  dower  in- 
terest, she  shall  not  be  entitled  to  dower  In, 
or  distribution  of  her  husband's  estate." 

Tompkins  &  Gray,  for  appellant  T.  L, 
Kennedy,  for  appellee. 

BRICKBLL,  O.  J.  The  single  question  the 
case  presents.  It  is  conceded,  was  decided 
adversely  to  the  appellant  In  Williams  v, 
Williams,  68  Ala.  405.  We  have  carefully 
considered  the  able  and  elaborate  argument 
submitted  by  the  counsel  for  the  appellant 
In  opposition  to  the  correctness  of  that  deci- 
sion, but  we  are  not  convinced  there  ought 
to  be  a  departure  from  it  The  statutes  then 
of  force,  and  which  were  of  force  at  the 
death  of  the  husband  of  the  appellant,  de- 
fining the  separate  estates  of  married  women, 
have  been  superseded  by  a  new  system,  es- 
sentially dlffermt;  and,  if  that  decision  is 
erroneous,  whatever  of  injury  or  inconven- 
ience could  result  from  It  is  past  rather  than 
prospective.  While  the  former  statutes  were 
of  force,  the  decision  was  a  rule  of  property, 
entering  into  and  controlling  the  settlement, 
descent  and  distribution  of  the  estate  of 
deceased   husbands,   and   defined   statutory 
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separate  estate,  as  distlngnlshed  from  the 
equitable  separate  estate,  of  married  women. 
In  no  event  and  at  no  time  could  tbe  decision 
be  distorbed,  except  upon  very  clear  mani- 
festation of  error  and  injustice.  Bennett  v. 
Bennett,  34  Ala.  53.  Upon  its  authority,  the 
decree  of  the  court  of  probate  Is  free  from 
error,  and  must  be  affirmed.    Affirmed. 


(US  Ala.   223) 

SMITH  V.  HUDDLESTON. 
(Snpreme  Court  of  Alabama.     May  2,  1894) 

SHBBIFFS  —  UlOBTg    AND    DCTIBB  —  FaTHBKT  OF 

Rbnt — Pboteotion  of  Property  Letikd  on. 

1.  Under  Code,  S  3069  et  seq.,  givinK  a  land- 
lord  a  lien  for  bis  rent  on  the  goods  of  the  ten- 
ant, superior  to  all  liens,  other  than  those  for 
taxes,  and  entitling  the  landlord  to  an  attach- 
ment, it  is  the  daty  of  the  sherifF  levying  an 
attachment  on  goods  found  on  leased  premises, 
after  notice  of  the  landlord's  lien,  to  pay  the 
rent  from  the  sale  of  the  goods,  if  he  proceeds 
to  a  sale  under  the  levy. 

2.  A  sherlil  levying  an  attachment  on  a 
stock  of  goods  is  entitled  to  a  reasonable  allow- 
ance from  the  proceeds  of  the  sale  for  a  gaard 
of  the  merchandise  in  the  nighttime. 

3.  The  sherier  cannot  take  insurance  on  the 
goods  levied  on,  and  deduct  the  cost  from  the 
proceeds  of  their  sale. 

Appeal  from  circuit  court,  Jefferson  coun- 
ty; James  J.  Banks,  Judge. 

Action  by  George  Huddleston  against  Jo- 
seph S.  Smith  for  money  had  and  received. 
There  was  Judgment  for  plaintiff,  and  de- 
fmdant  appeals.    Reversed. 

Hewitt,  Walker  &  Porter,  for  appellant 
Cabanlss  &  Weakley,  for  appellee. 

BRICKELL,  C.  J.  The  appdlee  was  plain- 
tiff in  the  court  below,  sulnj:  the  defendant 
for  money  had  and  received.  The  facts,  as 
shown  in  the  bUl  of  exceptions,  are  that  the 
appellee  is  the  assignee  in  an  assignment 
made  by  a  mercantile  firm  f^r  the  benefit  of 
their  creditors,  which,  on  its  face,  was  made 
subject  to  the  liens  of  three  attachments. 
Hie  appellant,  as  sheriff,  had  levied  on  a 
Btodt  of  merchandise  which  was  In  a  store- 
house rented  by  the  assignee  for  the  year 
1891;  and,  of  the  rent,  there  was  accruing, 
at  the  time  of  the  levy  of  the  attachments, 
three  monthly  Installments,  of  $40  each.  The 
landlord  being  about  to  sue  out,  and  cause 
to  be  levied  on  the  merchandise,  an  attach- 
ment to  enforce  the  statutory  lien  for  the 
payment  of  the  accruing  rent,  the  defendant 
promised.  If  be  would  forbear,  to  pay  him 
tbe  rent  firom  the  proceeds  of  the  sale  of  the 
merchandise.  Under  the  attachments,  the 
defendant  made  sale  of  the  merchandise,  and 
after  satisfying  the  debts  on  which  the  at- 
tachments were  founded,  the  costs  of  each 
suit,  and  the  commissions  allowed  him  by 
law,  there  Temained  In  his  hands  $30&35, 
which  Is  the  money  appellee  sues  to  recover. 
The  appellant  claimed  to  deduct  from  the 
sum  remaining  In  his  hands  $120,  the  rent 
paid  tbe  landlord;  $96,  paid  guards  for  watch* 


ing  the  merchandise  from  tiie  levy  of  the  at- 
tachments to  the  day  of  sale;  $17,  paid  for 
inBurBn<!e  he  had  taken  on  the  goods;  and 
$27,  paid  for  assistance  in  invoicing  them. 
The  cause  was  tried  by  the  court  without 
the  Intervention  of  a  Jury,  and  a  Judgment 
rendered  against  the  appellant  for  $211,  from 
which  this  appeal  is  taken. 

1.  The  statute  (Code,  §§  3069-3074)  cxmt&n 
on  the  landlord  renting  any  storehouse,  dwell- 
ing, or  other  building,  a  lien,  for  the  payment 
of  the  rent,  for  tbe  term,  on  the  goods,  furni- 
ture, and  effects  of  the  tenant,  found  on  the 
premises,  which  Is  declared  superior  to  all 
other  liens  tban  liens  for  tbe  payment  of 
taxes;  and  In  certain  events,  of  which  <Hie 
is  the  making  an  assignment  by  the  tcnan/t 
for  the  benefit  of  bis  creditors,  the  landlord 
is  entitled  to  an  attachment  for  the  enforce- 
ment of  the  lien,  whether  the  rent,  or  any  in- 
stallment thereof,  be  due  or  not.  The  lien 
enters  into,  and  forms  part  of,  every  lease 
or  contract  of  renting,  as  if  it  was  In  express 
terms  incorporated  therein,  and  does  not  de- 
pend for  its  existence  upon  tbe  suing  out,  or 
a  cause  for  the  suing  out,  of  an  attachment 
to  enforce  It.  Ex  parte  Barnes,  84  AJa.  540, 
4  South.  769;  McKleroy  v.  Cantey,  95  Ala. 
295,  11  South.  258.  As  assignee  of  the  ten- 
ant, the  appellee  cannot  be  deemed  a  bona 
fide  purchaser.  He  is  not,  in  any  sense,  a 
purchaser.  His  relation  is  that  of  an  as- 
signee, succeeding  only  to  the  rights  of  the 
tenant;  taking  the  goods  subject  to  all  liens 
binding  them  in  the  hands  of  the  tenant  at 
the  time  of  the  assignment.  Burrlll,  As- 
signm.  (6th  Ed.)  p.  478,  f  349;  Walker  v. 
Miller,  11  Ala.  1067;  Insurance  Co.  v.  Kamp- 
&e,  73  Ala.  325.  Succeeding  only  to  the  rights 
of  the  tenant;  taking  the  goods  as  the  ten- 
ant held  them,  subject  to  tbe  lien  for  the 
rent,-4t  Is  not  readily  conceivable  of  what 
injury  it  was  to  him  that  the  appellant  paid 
the  rent,  rather  than  suffer  the  goods  to  be 
burdened  with  the  cost  of  an  attachment  to 
enforce  the  lien.  But  we  regard  it  as  the 
duty  of  the  sheriff  levying  an  attachment  or 
other  legal  process  upon  goods  found  on 
leased  or  rented  premises,  after  notice  of  the 
lien  of  the  landlord  for  rent,  to  pay  the  rent 
from  the  sale  of  the  goods,  if  he  proceeds  to 
a  sale  under  the  process  he  has  levied.  In 
Thompson  v.  Merrlman,  15  Ala.  106,  It  was 
held  that  a  sheriff  having  notice  of  the  lien 
of  a  landlord  toe  rent,  who  levied  and  made 
sale  of  goods  subject  to  the  lien,  converting 
them  into  money,  was  liable  for  the  rent  to 
the  landlord,  in  an  action  for  money  had  and 
received.  In  Denham  v.  Harris,  13  Ala.  465, 
it  was  held  that  the  landlord  could  apply  by 
petition  to  tbe  court  from  which  the  process 
issued,  under  which  the  levy  and  sale  were 
made,  for  an  order  compelling  the  sheriff  to 
pay  the  rent  from  the  proceeds  of  sale. 
These  decisions  were  made  under  a  statute 
(Clay's  Dig.  p.  210,  §  45)  whlcb  did  not,  in  ex- 
press terms,  confer  upon  the  landlord  a  lien 
for  rent.    Tbe  lien  was  deduced  from  the 
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prohibition  of  the  remoyal  of  goods  seized 
nnder  legal  process,  from  rented  premises, 
without  payment  to  the  landlord  of  the  roit 
dne  at  the  time  of  the  seiznre  or  levy.  The 
principle  underlying  the  decisions  is  that  a 
removal  and  sale  of  the  goods,  with  notice 
that  the  rent  was  unpaid,  was  tortious.  The 
principle  may  now  be  applied  when  the  land- 
lord has  an  express  lien  for  the  payment  of 
rent  due  or  accruing,  having  priority  oyer 
any  lien  which  can  be  acquired  by  the  issue 
and  levy  of  any  legal  process.  Qavlng  no- 
tice of  the  lien,  if  the  sheriff  proceeded  to  a 
sale,  converting  the  goods  Into  money,  he 
would  commit  a  tort,  for  which  he  would  be 
liable  to  the  landlord,  in  an  action  on  the 
case,  for  whatever  liijnry  resulted  to  him. 
Hussey  v.  Peebles,  53  Ala.  432.  The  pay- 
ment of  the  rent  to  the  landlord  was  proper- 
ly made,  and  must  be  deducted  from  the 
money  remaining  in  the  hands  of  the  appel- 
'lant 

2.  In  Kahn  v.  Locke,  75  Ala.  332,  It  was 
said  that  it  Is  the  duty  of  the  sheriff  "to  safe- 
ly keep  goods  levied  on,  and  a  strict  measure 
of  accoimtability  rests  on  him  if  he  fails 
therein.  He  must  employ  such  diligence  as 
an  ordinarily  prudent  man  employs  about 
his  own,  taking  into  the  account  the  natiu-e 
of  the  chattel  to  be  preserved.  A  stock  of 
merchandise  requires  more  labor  and  care  In 
its  levy,  preservation,  and  sale  than  ordinary 
chattels.  •  •  •  We  think,  too,  that  so 
movable  and  tempting  a  commodity  as  ordi- 
nary merchandise  will  frequently,  if  not  gen- 
erlUly,  justify  the  presence  of  a  guard  or 
watchman  at  night,  to  gruard  it  against  theft 
and  incendiarism."  And  the  sheriff  levying 
an  attachment  on  a  stock  of  merchandise  was 
held  to  be  entitled  to  a  reasonable  allowance 
—to  be  charged  on  the  product  of  the  sale— 
for  a  guard  of  the  merchandise  in  the  night- 
time. The  stock  of  merchandise  on  which 
the  appellant  levied  was  in  a  storehouse  sit- 
uated on  one  of  the  main  streets  in  the  city 
of  Birmingham;  and  it  would  have  ap- 
proached ne^gence.  Imposing  liability  on  the 
appellant  If,  for  the  want  of  a  guard  or 
watchman  during  the  nighttime,  the  goods 
had  been  lost  by  theft  or  incendiarism.  The 
rule  is,  as  insisted  by  the  counsel  for  the  ap- 
pellee, that  whatever  care,  labor,  or  expense 
the  condition  of  personal  property  on  which 
a  levy  is  made  may  require,  the  sheriff  Is 
bound  to  provide,  and  the  fees  expressly  al- 
lowed him  by  law  are  the  measure  and  ex- 
tent of  his  compensation.  The  nature  of  the 
property  Is  to  be  considered,  and  Its  situation; 
and,  when  these  require  extraordinary  labor 
and  care  for  Its  preservation,  we  are  not  will- 
ing to  say  that  the  sheriff  is  not  entitled  to  a 
reasonable  allowance  for  expense  incurred  In 
bettering  it.  Adhering  to  the  role  laid  down 
In  Kahn  v.  Locke,  supra,  the  appellant  was 
entitled  to  a  dedoctlMi  for  the  expenses  of  a 
guard  of  the  goods  during  the  nighttime, 
while  the  goods  were  In  his  possession.  He 
was  not 'entitled  to  a  deduction  for  a  guard 


during  the  day.  The  sum  dalmed  by  nlm 
was  f2  per  nlg^t,  and  Its  reasonableness  was 
not  controverted.  The  aggregate  is  HS.  The 
expense  of  Invoicing  the  merchandise  cannot 
be  charged  on  the  proceeds  of  the  sale.  With- 
out an  Invoice  or  Inventory,  the  levy  could 
not  have  been  made  the  subject  of  a  proper 
return  of  the  attachments,  and  In  no  sense 
was  the  Invoice  an  ^ctraordinaiy  service. 
Kahn  v.  Locke,  siqtra. 

3.  A  sheriff,  having  levied  on,  and  having 
the  custody  of,  goods,  may  have  therein  an 
insurable  interest  White  v.  Madison,  28  N. 
Y.  126.  If  he  takes  insurance,  it  Is  only  for 
his  benefit  and  Indemnity;  and  he  must  bear 
its  expense,  without  charge  on  the  property 
or  the  proceeds  of  its  sales.  The  measure  of 
his  duty,  as  Is  said  in  Kahn  v.  Locke,  supra, 
is  the  exercise  of  the  care  and  diligence,  in 
the  preservation  of  the  property,  a  man  of 
ordinary  prudence  exercises  in  the  care  and 
preservation  of  his  own  property  of  like  kind. 
Losses  occurring  without  his  fault,  by  fire  or 
other  accidents,  the  subject  of  insurance,  do 
not  Involve  him  In  liability.  It  Is  not  mate- 
rial that  one  or  more  of  the  attaching  cred- 
itors requested  that  the  Insurance  be  taken. 
If  this  be  the  fact,  the  appellant  oonld  have 
retained  the  expense  of  the  Insurance  from 
the  moneys  to  which  they  were  entitled,  but 
It  cannot  entitle  him  to  charge  the  property, 
or  the  proceeds  of  the  sale,  with  the  ex- 
penses.    Crof  ut  V.  Brandt,  68  N.  Y.  111. 

4.  Making  the  deduction  of  the  rent  paid 
the  landlord,  and  of  the  expense  of  the  guard 
or  watchman,  from  the  money  remaining  in 
the  hands  of  the  appellant,  there  was  a  bal- 
ance due  from  him  of  $140.35.  The  Judg- 
ment of  the  circuit  court  must  be  reversed, 
and  a  Judgment  here  rendered,  as  of  the  day 
of  the  Judgment  of  the  circuit  court.  In  favor 
of  the  api)eUee,  for  the  sum  of  $140.85, 
and  toe  the  costs  of  suit  in  that  court  The 
appellee  must  pay  the  costs  of  the  api>eal  in 
this  court  and  in  the  court  bdow.  Reversed 
and  rendered. 


on  AU.  ITS) 
Bx  parte  SEKBS. 
(Supreme  Court  of  Alabama.    May  8,  1804.) 
Intoxioatiso  Liquors— BxoBsgivE  litoBNSK. 
An  ordinance  imposing  a  $2,000  yearly 
UeeDse  was  within  a  charter  power  "to  UoenM 
and  regulate,"  and  was  not  prohibitory,  where 
It  did  not  appear  that  the  business   was  un- 
profitable to  those  engaged  in  it 

Application  by  J.  D.  Slkes  for  a  writ  of 
habeas  corpus.   Denied. 

Hubbard,  WUkecson  &  Hubbard  and  Wor- 
thy &  Foster,  for  petitioner.  Wm.  L.  Parks, 
for  respondoit 

COLEMAN,  J.  By  an  ordinance  of  ttie 
city  of  Troy,  dealers  In  qplritaoas  liqaors 
were  required  to  pay  $2,000  for  a  license. 
For  a  violation  of  this  ordinance,  the  de- 
fendant was  arrested  and  fined,  and,  refus- 
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lug  to  pay  the  fine,  Imprisoned.  He  sned 
oat  a  writ  of  habeas  corpus  before  the  pro- 
bate Judges  who,  upoB  the  bearing  ot  the 
case,  refnsed  to  discharge  the  petitlcMier, 
and  remanded  him  to  the  custody  ot  the 
marshal.  From  this  Judgment  the  petition- 
er prosecutes  his  application  to  this  court 
All  the  facts  are  agreed  upon,  and  the  (mly 
question  is  as  to  the  legality  of  the  ordi- 
nance. The  prisoner  contends  that  It  is  pro- 
hibitory in  Its  character  and  effect,  and  that 
such  an  ordinance  is  not  authorized  by  the 
municipal  charts  of  the  city  of  Troy.  The 
act  of  the  legislature  of  1890-01  (page  724) 
declares  that  "the  mayor  and  councilmea 
shall  have  power  and  authority  *  *  *  to 
license  and  regulate  the  retailing  and  the 
wholesale  of  liciuors  within  the  corporate 
limits,  and  to  provide  for  the  annulling  and 
revabing  such  license  for  good  cause  being 
shown;  *  *  *  to  license  and  regulate 
commlsalon  merchants,  dry  goods  and  gro- 
cery merchants,  keepers  of  hotels  and  eating 
houses;  *  *  *  to  prohibit  the  sale  of  liq- 
uors on  any  election  day;  •♦•  to  re- 
strain and  prohibit  gambling;  to  prohibit 
all  unlawful  assemblies;  to  prohibit  viola- 
tions of  the  Sabbath;  to  prevent  stock  from 
running  at  large;  *  *  *  to  prohibit  all 
breaches  <a  the  peace;  *  •  •  and  to  fix 
the  price  ae  tax  on  all  licenses."  We  think 
It  very  clear  that  the  authority  "to  license 
and  regulate"  a  business  does  not  Include 
the  authority  to  prohibit  it  absolutely.  We 
have  BO  held  many  times,  £lx  parte  Bur- 
nett, 30  Ala.  461;  MUIer  v.  Jones,  80  Ala. 
88;  Ex  parte  Cowert,  92  Ala.  94,  9  South. 
225;  Bx  parte  Mayor  of  Anniston,  90  Ala. 
516,  7  South.  779.  Independent  of  the  judi- 
cial construction  given  to  a  statute  which 
merely  confers  the  power  to  license  and 
regulate  a  business,  a  reeding  of  the  act  in 
question  clearly  demonstrates  that  the  in 
tentlon  of  the  legislature  was  to  authorize 
the  mayor  and  councilmea  to  "license  and 
regulate,"  and  not  to  "restrain  and  pro- 
hibit," the  sale  of  spirituous  liquors.  When- 
ever It  was  Intended  to  confer  such  power, 
the  words  used  are  "restrain,"  "prohlUt;" 
but  these  and  similar  words  are  not  used 
when  the  power  in  regard  to  the  sale  of 
liquors  was  conferred.  We  are  of  opinion 
the  legislature  has  the  consUiutlonal  right 
to  prohibit  or  to  authorize  any  community 
or  municipality  absolutely  to  prohibit  the 
sale  of  spirituous  liquors.  Intendant  of 
Marlon  v.  Chandler,  6  Ala.  899;  IBx  parte 
Burnett,  supra;  Ex  parte  Cowert,  supra; 
Harris  v.  Intendant  of  Livingston,  28  Ala. 
579.  Having  the  power  to  prohibit,  the  leg- 
islatore  undoubtedly  could  fix  the  price  of  a 
license  to  sell  liquor  at  any  sum,  and,  had 
it  seen  proper  to  exercise  the  right,  could 
have  conferred  on  the  mayor  and  council- 
men  of  Troy,  by  express  provision,  the  pow- 
er elthOT  to  prohibit  entirely,  or  fix  the  price 
of  the  license  at  |2,000.  It  has,  however,  de- 
dared  that  the  "mayor  and  councllmen  shall 


have  the  power  to  license  and  regulate  the 
retailing  and  the  wholesale  of  liquors  within 
the  corporate  limits,"  and  "to  fix  the  price 
or  tax  on  all  licenses."  The  only  limitation 
on  the  power  and  discretion  of  the  mayor 
and  councllmen  In  fixing  the  "price  of  the 
license"  is  contained  In  the  words  "license 
and  regulate  the  sale^"  and  this  limitatiou 
is  that  the  price  fixed  shall  not  be  prohibi- 
tory. What  Is  the  test  by  which  it  shall  be 
determined  whether  a  "price  fcH*  a  license" 
is  or  is  not  prohibitory?  Upon  what  princi- 
ple is  It  to  be  held  that  a  price  of  |200  is 
not  prohibitory,  and  $2,000  is  prohibitory? 
What  rules  and  facts  must  guide  the  mayor 
and  councllmen  in  fixing  the  price  of  a  li- 
cense, so  that  the  ordinance  will  be  an  exer- 
cise of  power  within  their  granted  authority 
"to  fix  the  price,"  and  not  transgress  the 
boundary  fixed  by  the  term  "to  license  and 
regulate,"  so  that  it  shall  not  be  prohibi- 
tory? No  one  unvarying  price  will  suit  for 
all  places  and  all  circumstences.  It  seems 
to  us  the  populoosness  of  the  munldpality, 
the  profitableness  of  the  business,  the  charac- 
ter of  the  business  proposed  to  be  licensed, 
and  its  effects  upon  the  community,  the  ad- 
ditional expense  necessarily  entailed  by  a 
police  supervision  of  the  business,  and  per- 
haps  other  matters  might  be  mentioned,  are 
all  proper  subjecte  of  Inquiry  in  arriving  at 
a  legal  and  Just  conclusion  in  fixing  a  price 
which  will  not  be  prohibitory.  In  the  case 
of  Ex  parte  Burnett  the  town  council  of  Ca- 
haba  required,  by  ordinance,  a  license  of  $1,- 
000,  and  It  was  pronounced  prohibitory  In  Its 
character.  There  were  no  facte  in  evidence 
in  the  case  except  the  ordinance,  and  the  act 
of  the  legislature  granting  charter  righto,  and 
the  conviction  of  the  petitioner  for. a  viola- 
tion of  the  wdinance;  and  in  that  casie  It 
was  said:  "Neither  Is  it  our  purpose  to  limit 
the  price  of  a  corpMatlon  license  to  the  sum 
fixed  by. the  g^ieral  law  on  a  license  to  re* 
talL  As  one  of  the  Incidental  powers  of  a 
'corporation,  the  council  may  eertain^f  (ran- 
*e«nd  that  limit,  provided  their  ordinance  ii 
not  m  its  nature  prohibitory.'  (We  italicize.) 
The  authority  granted  to  the  mayor  and  coun- 
cllmen of  Troy  is  more  specific  and  enlarged 
than  that  under  which  the  town  council  of 
Oahaba  acted.  In  the  case  of  Ex  parte  Mar- 
shall, 64  Ala.  266,  the  rule  was  recognized 
that  the  "license  may  be  graduated  by  the 
pc^ulousness  of  the  community  in  which  the 
privilege  was  to  be  exercised,  and  the  prof- 
itebleness  of  the  employment;"  and  in  Van 
Hook's  Case,  70  Ala.  361,  the  additional  ex- 
pense for  a  faithful  enfwcemoit  of  police 
superintendence  should  be  c(msldaed. 

Under  these  rules  and  principles  of  law, 
we  cannot  say  the  ordinance  is  void  upon  ite 
face.  What  are  the  agreed  facta?  The  city 
of  Troy  has  a  population  of  about  4,000  in- 
habltante.  That  in  the  years  1890,  1881, 
1892,  and  1893,  there  were  three  separate  retail 
liquor  dealers  in  Troy,  who  paid-  a  license  of 
12,000;   and  eooh  did  a  bnslnesa  ot  about 
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$38,000  In  tlio  year  1890,  and  the  business  of 
each  In  1891  amounted  to  $35,000,  and  in  the 
year  1892  to  about  $24,000,  and  In  the  year 
1893  each  did  a  business  of  $20,000,— an  ag- 
gregate for  the  four  years  of  $351,000.  The 
capital  invested  npontvhlch  this  business  was 
transacted  Is  not  stated,  bat  it  is  stated  "that 
the  profits  on  the  amount  of  business  were 
about  one-fourth  of  these  amounts,  out  of 
which  were  paid  all  licenses,  besides  house 
rent,  clerk  hire,  and  other  current  expenses." 
It  Is  also  stated  that  the  expenses  of  petition- 
er Slkes  for  the  year  1893  approximated  $6,- 
000.  What  these  expenses  were  for,  whether 
confined  solely  to  the  business  of  selling  liq- 
uor, or  whether  family  expenses  were  Includ- 
ed, is  not  stated,  and  the  expenses  of  the  two 
other  dealers  are  not  given.  It  is  also  stated 
that  "the  other  dealers,  for  the  year  1893, 
did  an  onprofltable  business  after  paying 
their  licenses  and  other  expenses."  It  also 
appears  that  the  other  two  dealecs  have  paid 
the  license  for  the  year  1894,  and  are  contln- 
olng  In  the  bustuess.  The  profits  at  25  per 
cent,  on  total  sales  at  spirituous  liquors  In 
Troy  for  four  years,  not  exdusive  of  current 
eizpenses,  were  about  $88,000.  We  do  not 
think  there  is  anything  in  this  showing  which 
reasonably  satisfies  the  mind  that  the  license 
required  is  prohibitory  in  a  business  view. 
Again,  It  is  agreed  In  the  statement  of  facts 
tliat  there  is  an  average  of  "seven  hundred 
and  fifty  violations  of  the  city  ordinances 
during  each  year,  and  that  two-thirds  of 
them  are  the  results  of  whisky  sold  in  Troy." 
It  Is  further  agreed  that  the  present  neces- 
sary expenses  of  the  city  for  a  marshal  and 
police  force  exceed  $3,100,  "and,  if  there 
were  no  saloons  and  no  sale  of  whisky  In 
Troy,  this  expense  conld  be  reduced  to 
$1,000."  Gonfeesedly,  then,  two-thirds  of  all 
the  violatlonB  of  the  ordinances  of  the  dty, 
and  two-thirds  of  the  entire  expense  required 
to  police  the  city,  are  traceable  solely  to  the 
sale  of  liqnor  within  its  corporate  limits. 
Certabily,  municipal  officos  charged  with  the' 
"protection  of  the  lives,  health,  and  property 
of  the  citizens,  the  maint^iance  of  good  or- 
der and  quiet  of  the  community,  and  the 
preservation  of  the  public  morals,"  and  to 
this  end  intrusted  with  the  police  power,  are 
Justified  in  the  exercise  of  all  the  authority 
granted  when  they  undertake  to  regulate 
business  productive  of  such  results.  It  is 
contended  that,  as  the  sale  of  liquor  In- 
creases the  violation  of  the  city  ordinances, 
the  revenues  of  the  city  are  proportionately 
increased;  and  this,  It  Is  said,  must  be  con- 
sidered In  estimating  the  evil  results  of  the 
trafilc,  and  the  extra  expenses  of  policing  the 
city.  The  peace  of  a  community,  the  qnlet 
and  happiness  of  the  family,  the  infinence  of 
example  upon  the  young  and  old,  the  public 
morals,  have  no  money  value.  The  argu- 
ment leads  to  the  conclusion  that,  however 
much  a  business  may  Increase  violations  of 
the  law,  if  the  revenue  therefrom  Is  propor- 
tionatdy  increased,  the  lew  It  is  to  lie  om- 


demned  as  an  evlL    We  need  say  no  more 
on  this  point 

It  is  farther  argued  that  the  amount  re- 
quired fw  a  license  shows  that  the  purpose 
was  to  raise  a  revenue  for  the  city,  and  not 
for  police  purposes.  It  Is  manifest  that,  if 
the  purpose  of  the  ordinance  was  to  raise 
revenue,  then  It  was  not  Intended  to  be  pro- 
hibitory. A  business  which  Is  prohibited 
cannot  yield  a  revenue  from  licenses.  We 
do  not  think  there  is  any  f oondatlcoi  for  the 
argument,  and  the  facts  of  the  case,  without 
repeating  them,  Justify  this  conclnsion.  Doubt- 
less, in  providing  for  the  necessary  expenses 
of  the  city,  and  in  fixing  the  assessments  of 
taxes  upon  the  property,  the  Income  antici- 
pated from  licenses,  as  well  as  fines,  eatered 
into  the  computaticnis;  but  tills  alone  would 
not  determine  that  the  licenses  were  for  rev- 
enue, as  distinguished  from  a  license  tax  for 
police  purposes.  There  are  some  dicta  in 
our  own  court,  and  declarations  of  principle 
by  high  authority,  not  altogether  In  harmony 
with  all  that  we  may  have  said;  bat  our 
construction  of  the  act  of  the  legislature  con- 
ferring municipal  power  upon  the  maycHr  and 
councllmen  of  the  (dty  of  Troy  Is  that  there 
is  a  full  grant  of  power  "to  fix  the  price  of 
licenses,"  limited  only  by  the  grant  to  "li- 
cense and  regulate  the  sale  of  liquor;"  and 
the  only  qualification  of  power  contained  In 
this  grant,  construed  In  connectlcm  with  the 
unqualified  power  "to  fix  the  price  of  li- 
censee," is  that  it  Shall  not  be  prohibitory. 
In  our  opinl(Hi,  the  facts  of  the  case  show 
that  the  ordinance  Is  within  the  power  grant- 
ed. This  was  the  conclusion  reached  by  the 
trial  Judge,  and,  in  our  c^iinion,  it  was  cor- 
rect   Petition  denied.    Affirmed. 


(101  Ala.  US 
Ex  parte  KINO. 
(Supreme  Court  of  Alaliama.     May  8,  1894.) 
Habeas  Ck>KPCS— Disohabob  op  Pbtitionbb— Hdv- 

VICIENCT  or  EVIDBNOB— Ck>NBTITIJTI01tAL  LaW— 

Act  fob  Pkotectiok  ov  Landlobds — Vamditt. 

L  In  habeas  corpus  proceedings  Inatltnted 
February  1,  by  a  person  committed  January  8, 
1894,  for  violation  of  Act  Feb.  21,  1893,  ''for 
the  protection  of  landlords,  proprietors  or  keep- 
ers of  hotels  and  boarding  houses,"  it  appeared 
that  petitioner,  having  no  baggage  put  up  at  a 
certain  hotel,  and  told  the  proprietor  that  he 
was  a  member  of  a  certidn  detective  agency, 
and  the  proprietor  testified  that  such  statement 
was  the  cause  of  his  letting  him  have  I>oard  and 
lodging,  for  which  he  never  paid.  Two  wit- 
nesses testified  that  petitioner  told  them  he  was 
not  a  meml}er  of  a  detective  agency,  was 
"broke,"  and  waa  trying  to  "beat  his  way." 
Petitioner  denied  making  snch  atatements,  and 
testified  that  he  was  a  member  of  anch  agency. 
BM,  that  petitioner  waa  peoperlr  remanded. 

2.  Such  Act  Feb.  21,  1853,  doeB  not  violate 
Conat  art  1,  §{  21,  23,  wliich  forbid  imprison- 
ment for  debt  and  the  making  of  laws  giving 
special  privileges  or  immunities. 

Appeal  from  city  court  of  Montgomery; 
Thomas  M.  Arrlngton,  Judge. 

Petition  by  M.  B.  King  for  a  wilt  Of  habeas 
corpus  for  the  purposo  ot  obtaining  hia  dis- 
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charge  from  the  cnstody  of  the  sheriff,  to 
which  he  had  been  committed  for  a  violation 
of  the  act  for  the  protection  of  landlords,  etc. 
BVom  a  Judgment  refusing  to  discharge  peti- 
tioner, and  remanding  him  to  the  custody  of 
the  sheriff,  the  petitioner  appeals.    Afilrmed. 

W.  S.  Reese,  for  petitioner.  Wm.  L.  Mar- 
tin, Atty.  Gen.,  for  respondent. 

HABALSON,  J,  The  petitioner  put  up  at 
an  hotel  in  Montgomery,  and  having  no  bag- 
gage, and  being  Interrogated  by  the  proprie- 
tor before  going  to  his  room,  stated  that  he 
was  a  member  of  the  Wells-Fargo  Detective 
Agency,  and  thereupon  the  proprietor  al- 
lowed him  to  board  and  Ipdge  in  the  hotel. 
The  defendant  asked  the  proprietor,  being 
examined  as  a  witness  for  the  state.  If  the 
fact  of  defendant  saying  he  belonged  to  said 
detective  agency  was  the  cause  of  his  let- 
ting the  defendant  have  board  and  lodging, 
and  the  witness  stated  It  was.  He  also  testi- 
fied that  defendant  owed  three  dollars  for 
board  and  lodging,  which  he  has  never  paid, 
and  wa8.arrested  about  10  days  after  making 
said  misrepresentations.  Two  other  wit- 
nesses for  the  state  testified  that  they  knew 
the  defendant,  and  he  told  them  he  was  not 
a  member  of  a  detective  agency,  was  "broke," 
and  was  trying  to  "beat"  his  way  on  the  rail- 
roads. The  defendant  testified  that  he  was 
a  member  of  the  Wells-Fargo  Detective 
Agency,  had  received  his  commission  while 
in  Mexico,  in  January,  1894,  and  had  never 
told  Murphy  and  Jordan,  the  two  state  wit- 
nesses, that  he  was  not  a  detective.  He  gave 
the  same  account  as  that  deposed  to  by  the 
proprietor  of  the  hotel  as  to  what  passed  be- 
tween them  at  the  time  he  came  to  the  hotel 
and  registered.  In  answer  to  the  solicitor, 
be  stated  that  he  was  In  Florida  on  the  lat 
of  January,  1894,  and  remained  there  four 
weeks.  The  mittimus  of  the  Justice  of  the 
peace  committing  defendant  to  Jail  bears  date 
the  13th  January,  1894,  and  the  writ  of 
habeas  corpus  the  Ist  of  February,  1894. 
On  this  evidence  the  Judge  of  the  city  court 
refused  to  discharge  the  petitioner.  In  this 
there  was  no  error.  On  the  evidence,  there 
was  probable  cause  to  believe  him  to  be 
guUty,  and,  a  Jury  so  finding,  a  court  would 
not  disturb  their  verdict 

There  is  nothing  in  the  point  raised  in  the 
application  that  the  act  "for  the  protection  of 
landlords,  proprietors  or  knepers  of  hotels 
and  boarding  bouses,"  approved  February  21, 
1803  (acts  1802-93,  p.  1089),  is  violative  of 
sections  21  and  23  of  article  1  of  the  constitu- 
tion, which  forbid  imprisonment  for  debt, 
or  the  making  of  laws  giving  any  special 
privileges  or  immunities.  The  act  is  in  line 
with  our  other  statutes  against  false  pre- 
tenses, frauds,  cheats,  acts  to  Injure,  and 
the  like.  One  who  violates  the  act  is  im- 
priBoped,  not  for  the  debt  be  owes  the  pro- 
prietor, and  not  to  make  him  pay  it,  but  to 
punish  him  for  a  wrong  he  has  penetrated, 


which  Is  made  a  crime.  And  this  Is  no  more 
of  a  special  privilege  to  the  hotel-keepet 
than  the  statute  against  burglary  from  a 
store  or  a  dwelling  Is  to  the  merchant  who 
owns  the  store,  or  to  the  owner  of  the 
dwelling.    Habeas  corpus  denied. 


(lOS  Ala.  2SS) 
SMITH  V.  HAIiL  et  aL 
(Supreme  Court  of  Alaliama.  May  4,  1804.) 
Creditors'  Biix— Pliadino. 
A  bill  to  subject  to  a  Judgment  land  be- 
longing to  defendant,  the  legal  title  to  which 
is  held  by  another,  that  alleges  that  In  1867 
and  1874  defendant,  being  Indebted,  conveyed, 
without  consideration,  the  land  to  T.,  with  in- 
tent to  defraud  such  creditors  and  future  cred- 
itors, and  that  T.  should  hold  the  legal  title 
for  the  sole  benefit  of  defendant,  and  subject  to 
his  directions:  that  In  1889  plaintiff  obtained 
Judgment  against  defendant;  and  that  in  1891, 
T.,  at  defendant's  request,  and  without  consid- 
eration, conveyed  said  land  to  another,  who 
holds  it  as  the  property  of  defendant  and  for 
his  benefit, — is  not  demorrable. 

Appeal  from  chancery  court,  Mobile  coun- 
ty; W.  H.  Tayloe,  Chancellor. 

BiU  by  Marlah  L.  Smith  against  Fred 
Hall  and  Louisa  Hall  to  subject  land,  the 
legal  title  to  which  Is  held  by  Louisa  Hall, 
to  the  satisfaction  of  a  Judgment  held  by 
plaintiff  against  Fred  HalL  From  a  decree 
sustaining  a  demurrer  to  the  bill,  plaintiff 
appeals.    Reversed. 

The  bill  in  this  case  was  filed  by  the  ap- 
pellant, Marlah  L.  Smitii,  against  the  appel- 
lees, on  March  24, 1883,  and  prayed  to  have 
certain  real  estate  subjected  to  the  payment 
of  a  Judgment  which  was  held  by  the  com- 
plainant against  Fred  Hall.  The  facts  of 
the  case,  as  averred  In  the  bill,  are  suffi- 
ciently stated  in  the  opinion.  The  respond- 
ents demurred  to  the  bill  on  the  grounds: 
(1)  That  the  debt  sought  to  be  collected  by 
the  complainant  was  barred  by  the  statute 
of  limitations  of  six  years;  (2)  that  the  com- 
plainant's right  to  set  aside  the  conveyance 
to  Amanda  Taylw  was  barred  by  the  stat- 
ute of  limitations  of  ten  years;  (3)  that  the 
bill  does  not  sufficiently  allege  that  Fred 
HaU  had,  at  the  time  of  making  the  convey- 
ance to  Amanda  Taylor,  any  existing  indebt- 
edness upon  which  said  conveyance  could 
operate  as  a  fraud;  (4)  because  the  bill 
shows  that  the  Indebtedness  to  complainant 
was  not  contracted  upon  complainant's  faith 
in  the  ownership  of  the  property  by  Fred 
Hall;  and  (6)  because  the  complainant  is 
debarred  of  her  equity  by  laches  in  enfor- 
cing her  rights.  This  demurrer  was  sus- 
tained, and  the  complainant  brings  this  ap- 
peal, and  assigns  as  error  the  decree  of  the 
chancellor  In  sustaining  said  demurrer. 

Gregory  L.  &  H.  T.  Smith,  for  appellant 
L.  H.  Faith,  for  appellees. 


COLEMAN,  J.    The  appellant,  as  a  Judg- 
ment creditor  of  Fred  Hall,  filed  the  present 
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bin  to  Bobject  certain  real  estate,  the  legal 
title  to  which  is  held  by  Louisa  Hall,  to  the 
payment  and  satisfaction  or  the  Judgment 
The  court  sustained  a  demurrer  to  the  bill, 
and  from  this  decree  the  appeal  is  prosecut- 
ed. According'  to  the  averments  of  the  bill, 
Fred  E[aU  became  Indebted  to  complainant 
In  the  year  1881  for  borrowed  money,  for 
which  he  .executed  his  obligation,  and  this 
claim  was  reduced  to  Judgment  in  July,  1889, 
for  $2,807.11.  This  Judgment  is  the  founda- 
tion of  the  bill  of  complaint  The  following 
facts,  avored  In  the  bill,  are  relied  upon 
to  support  the  prayer  for  relief:  In  October, 
1867,  Fred  Hall  purchased  and  paid  for  a 
lot  or  parcel  of  land,  and  had  the  title  con- 
veyed to  one  Amanda  Taylor.  In  June, 
1874,  he  conveyed  to  Amanda  Taylor,  with- 
out consideration,  another  parcel  of  land. 
These  conveyances  are  absolute  in  form,  acd 
recite  a  valuable  consideration  as  paid  to 
the  grantor.  The  bill  avers  that  at  the  date 
of  these  several  conveyances  there  were  ex- 
isting creditors  of  Fred  Hall,  and  that  the 
conveyances  were  made  to  Amanda  Taylor 
to  injure,  delay,  and  defraud  such  existing 
creditors,  and  for  the  purpose  and  with  the 
Intent  to  defraud  such  other  persons  as  be 
might  thereafter  become  Indebted  to.  The 
bill  avers  that  when  these  conveyances  were 
made  to  Amanda  Taylor  there  was  a  secret 
agreement  between  Fred  Hall  and  Amanda 
Taylor  that  she  was  to  hold  the  legal  title 
for  the  sole  use  and  benefit  of  Fred  Hall, 
and  subject  to  his  direction,  "and  that  said 
conveyances  were  received  by  said  Amanda 
Taylor  undw  an  agreement,  expressed  ix 
implied,  that  she  shoiUd  hold  said  property 
for  the  benefit,  nse,  and  enjoyment  of  said 
Hall,  and  subject  to  any  disposition  that  he 
might  thereafter  request  her  to  make;  and 
she  did  so  hold  said  property,  and  said  Hall 
did  so  use  and  enjoy  said  property,  and  re- 
ceive the  benefit  thereof,  until  the  14th  day 
of  August,  1891,  when  said  Amanda  Taylor, 
at  the  request  of  said  Hall,  conveyed  said 
property  to  one  Louisa  Hall,  as  hereinafter 
stated."  The  bill  then  avers  the  conveyance 
of  said  lands  on  the  14tb  of  August,  1891,  by 
said  Amanda  Taylor,  to  Louisa  Hall,  the 
widow  of  an  illegitimate  son  of  said  Hall 
and  Amanda  Taylor,  without  consideration, 
and  with  like  agreement  and  understanding 
as  that  averred  as  existing  between  Fred 
Hall  and  Amanda  Taylor;  and  that  the  con- 
veyance to  Louisa  Hall  was  at  the  request 
of  Hall,  and  In  accordance  with  and  execu- 
tion of  the  secret  agreement  between  Fred 
Hall  and  Amanda  Taylor;  and  that  both 
Amanda  Taylor  and  Louisa  Hall  at  all  times 
virtually  held  the  property  for  Hall  as  his 
own.  We  have,  in  substance,  stated  the 
vital  averments  of  the  bill.  We  are  of  opin- 
ion the  bill  has  equity.  Assume)  for  the  ar- 
gument Amanda  Taylor  answers  the  bill, 
and  admits  as  true  its  averments,  to  wit, 
that  she  was  the  mere  reposlter  of  the  legal 
title,  that  she  never  paid  anything  for  the 


property,  and  claimed  no  Interest  In  it  un- 
der the  conveyance,  but  by  agreement  held 
the  title  solely  for  the  use,  benefit  and 
subject  to  the  contr<d  of  Fred  Hall;  was  not 
the  property  thus  held  by  her  liable  to  the 
debts  of  Fred  Hall,  and  that  without  regard 
to  the  time  of  their  contraction?  Assume, 
further,  that  by  her  answer  she  admits  that 
the  legal  title  to  the  property  thus  held  by 
her  at  the  request  of  F^ed  Hall,  and  in  pursu- 
ance of  the  agreement  imder  which  she  tadd 
it,  was  conveyed  to  Louisa  Hall,  without 
consideration,  in  June,  1890,  after  the  rendi- 
tion of  the  Judgment  against  Hall,  and  as- 
sume that  Iiouisa  Hall  admits  these  facts 
to  be  true;  would  not  the  conveyance  to  Loui- 
sa Hall  be  at  least  constructively  fraudu- 
lent as  against  the  Judgment  of  complainant? 
This  Is  complainant's  case,  made  by  her  bill, 
when  considered  upon  demurrer.  The  aver- 
ments of  the  bill  are  even  stronger  as  to 
Louisa  Hall  than  we  have  assumed.  How- 
ever fraudulent  the  purpose  of  a  conveyance. 
It  is  binding  upon  the  grantor  where  its 
benefits  are  claimed  by  the  grantee,  and  up- 
on the  same  principle  a  fraudulent  grantor 
cannot  enforce  a  secret  trust  or  agreement, 
or  a  resulting  trust,  for  his  benefit,  as  against 
the  grantee.  "In  pari  delicto  mdior  est  con- 
ditio possidentis."  King  v.  King,  61  Ala. 
479;  Kelly  v.  Karsner,  72  Ala.  106.  Section 
1845  of  the  Ciode  declares  that  "no  trust  con- 
cerning lands,  except  such  as  results  by  im- 
plication or  construction  of  law  can  be  cre- 
ated, unless  by  Instrument  in  writing,"  etc. 
These  principles  apply  In  favor  of  a  grantee 
claiming  the  property  in  his  own  right,  tm- 
der  the  conveyance,  and  adversely  to  the 
grantor.  A  fraudulent  grantee  Is  not  com- 
pelled to  invoke  ot  plead  the  statute  of 
frauds  against  the  grantor,  and  he  may  also. 
If  he  sees  proper,  waive  any  rights  received 
by  a  fraudulent  conveyance,  and  hold  the 
property  conveyed  for  the  benefit  and  use  of 
the  grantor.  When  thus  held,  and  no  daim 
of  ownership  is  set  up  to  the  property  by 
the  grantee  under  the  conveyance  adversely 
to  the  fraudulent  grantor,  it  is  subject  to  the 
payment  of  his  debts.  If  the  averments  of 
the  bill  had  shown  an  adverse  holding  by 
Amanda  Taylor,  we  do  not  say  that  she  or 
her  grantee  could  not  invoke  the  benefit  of 
the  statute  of  limitations  of  10  years  by  a  de- 
murrer to  the  bllL  Proskauer  v.  Bank,  77 
Ala.  257;  Snedicor  v.  Watklns,  71  Ala.  48; 
Lockhard  v.  Nash,  64  Ala.  385.  Under  the 
avermmts  of  the  bill  as  framed,  such  a  de- 
fense Is  not  available  by  demurrer.  By  an- 
swer or  plea  the  respondents  may  become  en- 
titled to  the  benefits  of  the  principles  of  law 
invoked  in  support  of  the  demurrer. 

Complainant  avers  that  the  purpose  and  in- 
tention of  Fred  Hall  In  making  the  convey- 
ance was  to  defraud  existing  and  future 
creditors,  but  as  we  construe  the  bill,  the 
relief  sought  is  rested,  not  alone  upon  these 
allegations,  but  upon  those  averments  whi«di, 
U  tme,  show  that  the  property  In  fact  be- 
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Unnced  to  Fred  Hiall,  and  was  so  recognized 
and  held  for  him  by  Amanda  Taylor,  not- 
withstanding the  legal  title  was  In  her  name, 
and  that  the  conveyance  to  Louisa  J9all  was 
for  a  voluntary  consideration.  Beversedsjid 
remanded. 


(109  Ala.  ISO) 

KThB  r.  CARAVBIXO. 

(Saiirane  Court  of  Alabama.     May  4,  1894.) 

TBOTBK—FLSADiNa— Damages— Akbkdubnt  on 
Appkau 

Llhe  Code  form  for  complaint  in  trover 
sets    out    that    plaintiff    claims    of    defendant 

$ damages  for  the  conTersion  by  him,  on 

such  a  date,  of  the  described  cliattels,  the  prop- 
erty of  plaintiff.  A  complaint  averred  that 
plaintiff,  to  secure  payment  of  a  loan  of  $30, 
pledged  to  defendant  a  gold  watcli  and  chain 
worth  $200;  that  he  tendered  repayment,  and 
demanded  a  return,  but  defendant  refused  to 
accept  the  tender  and  return  tlie  pledge.  HM, 
that  the  complaint,  if  it  did  not  conform  sub- 
stantially" to  the  form  (Code,  {  2665),  "con- 
tained a  substantial  cause  of  action;"  and  the 
judgment  could  not  be  assailed  on  error  "for 
anymatter  not  previously  objected  to."    Code, 

2.  A  judgment,  on  a  complaint  for  conver- 
sion, "that  the  plaintiff  have  and  recover  of  the 
said  defendant'  the  property  in  question,  "or  its 
alternate  value  of  $200,"  is  amendable  by  ref- 
erence to  the  complaint,  there  being  "sumcient 
matter  awarent  on  the  record  to  amend  by" 
(Code,  I  2836),  and  may  be  corrected  In  the  su- 
preme court  so  as  to  recover  the  value  only. 

3.  In  trover  against  a  pledgee,  the  money 
loaned  having  been  tendered  only,  its  amount 
shonld  be  deducted  from  the  value  of  the  prop- 
erty converted,  and  judgment  rendered  for  the 
balance.  But  a  finding  for  the  full  value  be- 
ing only  ground  for  motion  for  new  trial, 
and,  if  made  by  the  court,  being  corrigible  on 
appeal  (Acta  1888-89,  p.  797),  the  judgment 
may  be  reversed  and  rendered  for  the  right 
amount  as  of  the  date  of  the  judgment  below. 

Appeal  from  circuit  court,  Jefferson  coun- 
ty; James  J.  Banks,  Judge. 

Action  by  Ralph  Caravello  against  J.  C. 
Kyle  for  damages  for  conversion.  Judg- 
ment for  plaintiff.  Defendant  appeals.  Re- 
versed. 

This  snlt  was  brought  by  the  appellee, 
Ralph  Caravello,  against  J.  C.  Kyle,  the  ap- 
pellant, and  was  commenced  on  October  2, 
1891.  Tbe  complaint  contained  bnt  one 
count,  and  was  in  the  following  language: 
"The  plaintiff  claims  of  the  defendant  two 
hundred  dollars,  dae,  for  that  heretofore,  to 
wit,  1889,  he  pledged  to  defendant  one  gold 
watch  and  chain  of  the  value  of  two  hundred 
dollars  for  a  loan  of  thirty  ($30)  dollars,  and 
defendant,  disregarding  his  agreement  with 
plaintiff,  refuses  to  deliver  said  watch  and 
chain  to  plaintiff,  though  plaintiff  has  ten- 
dered tbe  amount  ($30),  with  Interest  thereon, 
obtained  from  defendant,  and  demanded 
said  watch  and  chain  before  bringing  this, 
his  salt"  The  judgment  entry  was  In  the 
following  language:  "This  day  came  the 
plaintiff  by  bis  attorney,  and,  the  defendant 
saying  nothing  in  bar  or  preclusion  as  to 
plaintiff's  right  of  recovery,  it  la  therefore 


considered  by  tbe  court  thut  the  plaintiff 
ought  to  recover;  bnt,  not  being  advised  an 
to  the  Jnst  amount  of  damages  sustained, 
the  court  proceeds  to  hear  the  evidence  with- 
out the  Intervention  of  a  Jury,  according  to 
law,  and,  after  hearing  the  same,  assesses 
the  plaintiff's  damages  for  the  property  sued 
for,  viz.  one  gold  watch  and  chain,  alternate 
value  assessed  at  two  hundred  dollars.  It 
is  therefore  considered  by  the  court  that  the 
plaintiff  have  and  recover  of  tbe  said  defend- 
ant the  said  property  sued  for,  viz.  one  gold 
watch  and  chain,  or  its  alternate  value  of 
two  hundred  dollars,  together  with  all  the 
costs  in  this  behalf  expended,  for  which 
execution  may  issue."  Within  30  days  after 
the  Judgment  was  rendered,  the  defendant 
moved  the  court  to  set  aside  the  same,  and 
to  grant  him  a  new  trial,  among  others  upon 
the  following  grounds:  "(4)  Because  the 
damages  awarded  on  the  trial  are  grossly 
In  excess  of  damages  plaintiff  is  entitled  to 
recover,  should  he  be  successful  in  establish- 
ing bis  cause  of  action;  and  (5)  because  the 
Judgment  of  the  court  is  contrary  to  law." 
In  support  of  this  motion  the  defendant  filed 
two  affidavits.  One  of  these  affidavits  was 
made  by  the  defendant  himself,  and  was  to 
the  effect  that  he  had  a  good  defense  to  the 
action,  but  that,  through  a  mistake,  bis  at- 
torney was  not  present,  and,  further,  that 
the  watch  and  chain  sued  for  were  not  worth 
over  $100.  The  other  affidavit  was  that  the 
watch  and  chain  were  not  worth  over  $100. 
This  motion  was  overruled,  and  the  defend- 
ant duly  excepted.  The  present  appeal  is 
prosecuted  by  the  defendant,  who  assigns 
as  error  the  Judgment  rendered  In  the  cause, 
and  the  overruling  of  his  motion  for  a  new 
trial. 

Gkirrett  ft  TTnderwood,  for  appellant  Shun- 
ter Lea,  t<yr  appellee. 

BRICKELL,  0.  J.  L  The  Code  prescribes 
the  form  of  a  complaint  in  an  action  for  the 
conversion  of  chattels.  Intended  to  be  a 
substitute  for  the  declaration  in  the  com- 
mon-law action  of  trover.  When  employed, 
the  action  in  practice  is  denominated  trover, 
and  is  governed  by  the  rules  applicable  at 
common  law  to  that  action.  The  forms  of 
pleading  appended  to  the  Code  have  the 
force  of  law,  and  It  Is  declared  that  any 
pleading  conforming  to  these  forms  substan- 
tially is  sufficient.  Code,  t  2665;  Crlmm  t. 
Crawford,  29  Ala.  623.  If  it  be  true  that  the 
complaint  is  not  drawn  formally,  and  Is 
subject  to  demurrer,  the  defects  are  not  now 
available.  The  defendant  appeared,  and, 
witbout  demurrer  or  other  objection  to  the 
sufficiency  of  the  complaint,  pleaded  the  gen- 
eral issue;  thereafter  submitting  to  a  Judg- 
ment nil  dlclt.  The  Judgment  cannot  on 
error  be  assailed  because  of  the  defects  of 
the  complaint,  if  it  contain  a  substantial 
cause  of  action.  Code,  {  2835;  Stewart  t. 
Goode,  29  Ala.  476;  Blount  T.  McNeill,  Id. 
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473;  Mahoney  t.  CLeary,  34  Ala.  97.  It 
ayers  that  the  plahitiff,  to  secure  the  pay- 
ment of  a  loan  of  $30,  pledged  to  the  defend- 
ant a  gold  watch  and  chain  of  the  value  of 
$200;  a  tendtf  of  repayment  of  the  money 
loaned,  a  demand  of  the  return  of  the  watch 
and  chain,  and  the  refusal  of  the  defendant 
to  accept  the  tender  and  return  the  watch 
and  chain.  However  Informally  pleaded, 
these  averments  show  a  substantial  cause  of 
action.  A  valid  tender  to  a  pledgee  ^:tin- 
gnlshes  the  lien,  and  the  refusal  of  the 
pledgee  to  return  the  thing  pledged  Is  a  con- 
version, entitling  the  pledgor  to  enforce  re- 
demption by  an  action  of  trover.  Jones, 
Pledges,  f  561;  Lawrence  v.  Maxwell,  S8  N. 
T.  19;  Bryson  v.  Rayner,  25  Md.  424;  Lough- 
borough V.  McNevln,  74  Cal.  250,  14  Pac. 
369,  and  15  Pac.  773. 

2.  The  Judgment  nil  dicit  is  Informal  It 
has  the  form,  in  some  respects,  of  a  judg- 
ment In  an  action  for  the  recov^y  of  chat- 
tels in  specie.  But  it  must  be  referred  to 
the  complaint,  and,  so  referring  It,  the  error 
of  form  is  cured  by  the  statute  of  amend- 
ments. 1  Brick.  Dig.  p.  776,  f  41.  The 
Judgment  should  have  been  for  the  recovery 
of  damages  simply,  and  not  for  the  recovery 
of  the  watch,  or  its  alternate  value.  The 
informality  Is  capable  of  correction  in  this 
court     Code,  {  2836. 

3.  The  Judgment  rendered  by  the  court  be- 
low exceeded  the  sum  the  plaintiff  was  en- 
titled to  recover.  The  money  loaned,  having 
been  tendered  only,  not  paid,  and  the  fact 
appearing  from  the  face  of  the  complaint, 
it  should  have  been  deducted  from  the  value 
of  the  watch  and  chain,  and  Judgment  ren- 
dered for  the  remainder  only.  The  error 
could  be  corrected  only  by  a  motion  for  a 
new  trial.  Railroad  Co.  v.  Hanlon,  53  Ala. 
70.  Prior  to  the  statute  of  February  16, 
1891,  the  grant  or  refusal  of  a  new  trial 
rested  in  the  sound  discretion  of  the  primary 
court,  and  was  not  revisable  on  error.  The 
statute  authorizes  an  appeal  from  the  grant 
or  refusal  of  a  new  trial,  and  declares  that 
"the  supreme  court  shall  have  jpower  to  grant 
new  trials  ae  to  correct  any  errors  of  the 
circuit  or  city  court  in  granting  the  same." 
Acts  1890-91,  p.  779.  This  cause  was  tried 
in  the  comrt  below  without  the  intervention 
of  a  jury,  pursuant  to  the  act  of  February 
28,  1888  (Acts,  1888-89,  p.  797),  regulating 
the  practice  and  proceedings  in  the  circuit 
court  of  Jefferson  county,  which  declares 
that  in  such  cases,  on  appeal,  this  coiut  may 
render  such  Judgment  as  the  court  below 
should  have  rendered,  or  may  reverse  and 
remand  the  same,  as  may  seem  right.  Pur^ 
suing  the  spirit  and  policy  of  these  statutes, 
the  judgment  of  the  circuit  court  will  be  here 
reversed,  and  rendered  for  $170  damages,  as 
of  the  day  of  the  judgment  in  the  circuit 
court,  and  the  costs  of  suit  In  that  court; 
and  the  appellee  will  pay  the  costs  of  ap- 
peal in  this  court  and  In  the  court  below. 
Reversed  and  rendered. 


(UP  AliL  IN) 
WINSTON  r.  HODGBS. 

(Supreme  Court  of  Alabama.     Jan.  30, '1894.) 

Dbko  —  Kailube  to  Record  — Actual  Notiob  — 

When  Admissible  in  Evidence— 1^-roBMAi.iTT. 

1.  Where  conveyances  of  unconditional  es- 
tates are  void  as  to  purchasers  for  a  valuable 
consideration,  mortgagees,  and  judgment  cred- 
itors, having  no  notice  thereof,  unless  recorded 
within  30  days  from  their  date  (Code,  i  1810), 
actual  notice  to  a  judgment  creditor  of  a  con- 
veyance, within  30  days  from  its  date,  does 
not  obviate  the  necessity  of  Its  record,  and 
validate  it  as  to  such  creditor. 

2.  A  deed  written  on  a  sheet  of  common 
legal  cap  paper,  of  four  pages,  with  the  body  of 
the  deed  on  the  first  page,  a  certificate  of  ac- 
knowledgment of  the  wife  on  the  second  page,  the 
indorsement  of  filing,  and  the  certificate  as  to 
recording  by  the  probate  judge,  on  the  third 
page,  and  the  signatures  of  the  grantors  and 
witnesses,  and  certificate  of  acknowledgment  of 
the  grantors,  on  the  fourth  page,  is  admissible 
in  evidence  against  an  objection  that  it  is  "not 
signed  at  the  foot  liy  the  grantors,  as  required 
by  law." 

Appeal  from  chrcult  court,  Marshall  coud> 
ty;  John  B.  Tally,  Judge. 

Statutory  action  of  ejectment  by  James  W. 
Hodges  against  John  G.  Winston,  Jr.  From 
a  Judgment  for  plalntlfl,  defendant  appeals. 
Reversed. 

Plaintiff  offered  in  evidence  a  deed  from 
James  Q.  Coleman  and  wife  to  James  W. 
Hodges,  the  plaintiff.  Defendant  objected  to 
this  deed  as  evidence  "because  it  was  not 
signed  at  the  foot  by  the  grantors,  as  re- 
quired by  law."  The  deed,  as  described  In 
the  bin  of  exceptions,  was  as  follows:  Tho 
said  deed  was  written  on  an  ordinary  sheet 
of  common  legal  cap  paper,  of  fomr  pages. 
On  the  first  page  of  said  sheet,  at  the  cos- 
tomary  and  proper  place  for  such  Instrument, 
and  entirely  filling  said  first  page,  the  body 
of  the  deed  was  written  in  due  form;  tlie 
last  line  of  said  first  page  of  the  deed 
being,  "Witness  hands  and  seals,  this  the 
20th  day  of  February,  1885."  On  the  sec- 
ond page  on  said  sheet  of  legal  cap,  at 
the  top  thereof,  and  Immediately  following 
the  main  body  of  the  deed,  was  the  certificate 
of  acknowledgment  of  the  grantor's  wife, 
made  by  the  justice  of  the  i>eace.  On  the  third 
page  of  the  paper  upon  which  said  deed  was 
written  was  the  indorsement  of  the  filing  of 
the  said  deed  in  the  office  of  the  Judge  of  pro- 
bate of  Marshall  ooimty,  and  the  certificate 
of  the  Judge  of  probate  that  the  deed  had 
been  duly  recorded.  On  the  fourth  page  of 
said  sheet  was  written  the  signatures  of  the 
grantcHTs,  and  the  names  of  the  witnesses  to 
said  signatures,  and  the  certificate  of  ac- 
knowledgment of  the  grantors.  The  court 
overruled  the  objection,  and  def aidant  ex- 
cepted. 

O.  D.  Street  and  A.  A.  Wiley,  fw  appeDaat 
Lusk  &  Bell,  tar  appellee. 

OOLBMAN,  J.  James  W.  Hodges,  the  •!► 
pellee,  Instltated  the  statutory  action  of  eject- 
ment to  recover  certain  lands,  and  upon  the 
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oondnslon  of  the  evidence  tbe  coiirt  gave 
the  general  affirmatlTe  charge  for  the  plain- 
tiff. Prior  to  the  bringing  of  the  present 
action,  the  appelant,  John  O.  Winston,  Jr., 
in  a  Bimilar  proceeding,  had  recovered  the 
lands  now  sued  for  from  the  plaintifT  in  this 
suit,  and  on  appeal  the  judgment  was  af- 
firmed. Shubert  v.  Winston  (Ala.)  11  South. 
200. 

At  common  law  a  Judgment  in  ejectment 
was  never  final.  Either  party  failing  could 
bring  a  new  action.  Camp  v.  Forrest,  13 
Ala.  114;  Boyle  v.  Wallace,  81  Ala.  352,  8 
South.  194;  Jones  v.  De  Oraftenreid,  60  Ala. 
145.  The  only  change  in  the  common  law 
made  by  statute  of  this  state  is  that  two 
Judgments  In  favor  of  the  defendant,  be- 
tween the  same  parties,  in  which  tbe 
same  title  Is  put  in  issue,  is  a  bar  to 
any  action  for  the  recover  of  the  same 
land,  or  any  part  thereof,  between  the  same 
parties  or.  their  privies,  founded  on  tbe 
same  title.  Ciode  1886,  {  2714.  Both  parties 
claim  title  from  a  common  source,— the  ap- 
pellant, Winston,  as  a  purchaser  at  execu- 
tion sale,  as  the  property  of  James  O.  Cole- 
man, and  the  sheriff's  deed;  and  the  appellee, 
Hodges,  by  deed  of  conveyance  from  James 
6.  Coleman  and  wife.  The  deed  of  convey- 
ance to  Hodges  was  dated  February  20, 1885, 
filed  for  record  and  recorded  September  1, 
1885,  in  Book  O,  pp.  322,  323.  This  deed 
was  again  filed  for  record  on  the  13th  day  of 
February,  1886,  and  recorded  on  uie  15th 
day  of  February,  1886,  in  Book  O,  pp.  453, 
464.  The  cause  which  led  to  the  second  reg- 
istration will  be  referred  to  hereaftor.  The 
vendor,  James  O.  Coleman,  remained  in  pos- 
session under  a  rental  contract  from  Hodges 
until  the  fall  of  tbe  year  1885,  when  he  re- 
moved to  the  state  of  Texas.  The  Judgment 
against  James  O.  Coleman,  under  which  the 
land  was  sold  by  the  sheriff,  was  rendered 
on  the  23d  day  of  February,  1885,  in  favor 
of  John  O.  Winston  &  Co.,  three  days  sub- 
sequent to  the  date  of  the  deed  to  Hodges, 
but  several  months  prior  to  the  date  of  regis- 
tration. The  first  execution  Issued,  and  was 
received  by  the  sheriff,  on  the  22d  of  March, 
1885,  and  executions  were  regularly  kept  up 
until  tbe  levy  and  sale  by  the  sheriff;  the 
levy  on  the  land  being  made  on  the  16th  of 
September,  1885,  and  the  sale  on  the  5th  of 
November,  1885;  The  purchaser,  John  G. 
Winston,  Jr.  (the  party  to  this  suit),  was  not 
a  member  of  the  firm  of  John  G.  Winstoa  & 
Co.,  the  plaintiffs  in  execution,  but  he  bad 
notice  on  the  day  of  sale  of  the  claim  of 
Hodges.  This  notice,  however,  would  not 
affect  his  rights  as  a  purchaser,  if  the  Judg- 
ment creditor  was  not  affected  with  notice. 
De  Vendell  v.  Hamilton,  27  Ala.  156.  The 
evidence  on  the  question  of  notice  Is  by  the 
plaintiff,  Hodges,  who  testified  that  he  gave 
the  plaintiff  in  execution  personal  notice  of 
his  purchase  from  James  G.  Coleman  "a 
week  after,  but  inside  of  two  weeks"  from, 
the  date  of  his  deed  from  Coleman.  The 
T.15so.ual2— S4 


Judgment  was  rendered  3  days  subsequent 
to  the  execution  of  the  deed,  and  "inside  of 
two  weeks"  is  less  than  30  days.  Section 
1810  of  the  Code  declares  that  "conveyances 
of  unconditional  estates  •  •  •  are  void  as 
to  purchasers  for  a  valuable  consideration, 
mortgagees  and  Judgment  creditors,  having 
no  notice  thereof,  unless  recorded  within 
thirty  days  from  their  date."  The  Judg- 
ment was  readied  before  notice,  but  within 
less  than  SO  days.  It  is  argued  that  the 
purpose  of  registration  is  to  give  notice,  and 
actual  notice  is  always  at  least  the  equiva- 
lent of  constructive  notice  by  registration. 
The  conclusion  deduced  therefrom  is  that  as 
registration  of  the  conveyance  within  30 
days  from  Its  date,  undo:  the  statute,  would 
render  It  superior  to  any  rights  of  purchas- 
ers, mortgagees,  and  Judgment  creditors,  ac- 
quired at  any  time  during  the  30  days  be- 
fore registration,  so  personal  notice  given  at 
any  time  during  the  30  days  allowed  for  reg- 
istration would  relate  back,  and  have  the 
same  effect  as  registration.  We  do  not 
think  the  statute,  in  terms  or  in  spirit,  ad- 
mits of  this  construction.  If  John  O.  WId> 
ston  &  Co.,  on  the  23d  day  of  February,  In- 
.Btead  of  obtaining  a  Judgment,  had  pur- 
chased the  land  from  James  G.  Coleman, 
and  paid  him  the  purchase  money,  and  re- 
ceived a  deed  to  the  land,  personal  notice  by 
Hodges  of  his  prior  purchase,  subsequentiy 
given  to  John  G.  Winston  &  Co.,  although 
within  the  30  days,  would  not  Invalidate 
their  purchase.  The  statute  expressly  pro- 
vides that  conveyances  not  recorded  are  void, 
as  to  purchasers  for  a  valuable  considera- 
tion, unless  recorded  within  30  days.  Judg- 
ment creditors,  with  or  without  a  llrai,  by  the 
terms  of  the  statute,  stand  on  the  same  foot- 
ing as  purchasers  for  a  valuable  considera- 
tion. This  construction  better  accords  with 
Justice,  is  in  harmony  with  the  spirit  of  our 
previous  decisions,  and  we  believe  to  be  the 
expressed  purpose  of  the  legislature.  De  Ven- 
deU  V.  HamUton,  27  Ala.  156;  Tutwiler  v. 
Montgomery,  73  Ala.  263;  Wood  v.  Lake,  62 
Ala.  488;  Watt  v.  Parsons,  73  Ala.  202; 
Chadwiek  v.  Carson,  78  Ala.  116.  The  trial 
court  held  differently,  and  In  this  respect 
erred.  This  conclusion,  upon  the  facts  in  the 
present  record,  would  dispose  of  the  case, 
if  the  lands  were  subject  to  execution  at  the 
time  of  the  levy  and  sale. 

The  next  question  is  whethw  the  lands 
constituted  a  part  of  the  homestead  of  James 
G.  Coleman,  and,  if  so,,  did  they  pass  by  the 
deed  to  Hodges?  The  evidence  shows  that 
the  dwelling  house  of  James  G.  Coleman  was 
situated  on  40  acres  of  land  which  belonged 
to  him,  and  this  40  acres  was  separated  from 
the  land  in  controversy,  about  three<}uarters 
of  a  mile,  by  lands  belonging  to  other  par- 
ties. The  evidence  further  shows  that  James 
G.  Ccdeman  had  used  and  cultivated  about 
20  acres  of  cleared  land,  of  the  land  in  suit. 
In  connection  with  the  40  acres  upon  which 
he  resided  for  a  great  many  years,  the  prod- 
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uce  of  which,  equally  wlfb.  that  raised  on 
hl8  own  land,  was  consumed  by  him  in  the 
rapport  of  his  family.  The  evidence  shows, 
however,  that  at  no  time  prior  to  the  7th 
day  of  February,  18S5,  did  he  own,  or  claim 
as  his  own,  the  land  in  controversy,  but  it 
belonged  to  his  father;  and  by  his  license, 
merely,  without  any  contract  of  lease,  or 
other  right  than  the  mere  verbal  permission 
of  his  father,  was  the  land  used  and  culti- 
vated by  James  G.  Coleman.  By  the  will  of 
his  father,  who  died  on  the  7th  of  February, 
1885,  James  G.  C!oleman  became  the  owner 
of  the  land  in  controversy.  On  the  20th  of 
February,  1885,— some  13  days  after  he  be- 
came the  own^,— the  sale  and  deed  to 
Hodges  was  executed.  It  is  not  necessary 
that  a  homestead  should  consist  of  one  entire 
tract  or  parcel,  all  lying  contiguous.  It  is 
sufficiMit  if  the  separate  tracts  axe  near  to- 
gether, and  are  used  in  common  as  one  tract, 
for  the  support  and  comfort  of  the  family, 
'and  not  in  a  city,  town,  or  village,  which  does 
not  exceed  in  area  160  acres,  nor  $2,000  in 
value.  DIcus  ▼.  HaQ,  88  Ala.  158,  3  South. 
239;  Shubert  v.  Winston  (Ala.)  11  South.  200. 
At  one  time  It  was  held  that  a  leasehold 
could  not  be  the  subject  of  a  homestead. 
Plzzala  V.  Campbell,  46  Ala.  35.  But,  under 
the  law  as  it  now  exists,  a  homestead  right 
may  attach  to  land,  whether  held  in.  fee,  or 
for  life,  or  a  term  of  years.  In  fact,  one 
wrongfully  in  possession,  but  claiming  a  right 
to  hold,  may  impress  upon  the  premises  oc- 
cupied the  character  of  a  homestead,  not  so 
as  to  aSect  the  rights  of  the  true  owner,  but 
against  creditors  and  all  other  persons,  ex- 
cept the  owner  of  a  superior  title.  Watts  v. 
Gordon,  65  Ala.  546;  Weber  v.  Short,  55  Ala. 
311;  McGulre  v.  Van  Pdt,  Id.  344;  Cham- 
bers y.  McPhaul,  Id.  379;  McConnanghy  v. 
Baxto',  Id.  367.  We  have  found  no  case, 
however,  which  has  gone  to  the  extent  of 
holding  that  a  homestead  right,  even  Incho- 
atdiy,  could  attach  to  premises  in  which  the 
occupant  neither  owned  nor  claimed  to  own 
any  right  or  Interest  The  purpose  of  the 
homestead  law  was  to  protect  the  right  and 
Into-est  from  levy  and  sale,  and  where  there 
was  no  Interest  subject  to  process  of  law  the 
homestead  law  can  have  no  operation.  Such 
seems  to  have  been  the  only  interest  or  right 
of  James  G.  Coleman  in  the  land  In  contro- 
versy during  his  father's  lifetime.  There 
was  no  act  oa  the  part  of  James  G.  0<deman, 
from  the  time  he  became  the  owner  of  the 
land,— 711i  February,  1885,— and  the  date  of 
his  sale,  if  there  was  a  valid  conveyance,  on 
the  20th  of  February,  1885,  whldi  in  any 
manner  Indicated  that  he  claimed  or  intend- 
ed to  use  the  land  derived  from  his  father  as 
his  homestead.  See  Watts  v.  Gordon,  supra. 
It  may  not  be  necessary  to  decide  this  ques- 
tion. 

Treating  the  land  as  a  part  of  the  home- 
stead, which  of  the  parties  litigant  has  the' 
superior  right?    When  the  deed  was  first  de- 
livered to  Hodges,  and  filed  by  him  for  rec- 


ord and  recorded,  the  acknowledgment  was 
wholly  insufficient  as  a  conveyance  of  the 
homestead.  The  acknowledgmoit  failed  to 
show  a  separate  examination  of  the  wire, 
and,  as  a  deed  of  conveyance,  was  null  and 
void.  Whm  it  was  ffied  the  second  time  for 
record,  in  February,  1886,  It  was  properly 
acknowledged,  and,  on  its  face,  was  effectual 
to  pass  the  homestead.  This  second  acknowl- 
edgment bears  the  same  date— to  wit,  Febru- 
ary 20,  1885— as  the  first,  and  both  wete 
taken  by  the  same  Justice  of  the  peace.  The 
testimony  of  the  justice  is  very  unsatisfac- 
tory. It  is  not  characterized  with  that  clear- 
ness and  candor  which  should  be  evinced  In 
the  testimony  of  an  office-  testifying  as  to  his 
official  acts.  Tb^e  is  evidence  strongly  per- 
suasive to  show— we  will  not  say  "conclu- 
sive"—that  the  date  of  the  second  acknowl- 
edgment is  not  correct  There  Is  no  such  ac- 
knowledgment recorded  with  the  first  regis- 
tration of  the  deed,  in  September,  1885.  The 
probate  judge  was  not  examined.  Hodges, 
the  plaintiff,  himself  testifies  that  the  sec- 
ond acknowledgment  was  placed  upon  the 
instrument  at  some  subsequent  time,  the 
date  of  which  he  did  not  remember.  It 
would  seem  from  his  testimMiy  that,  when 
he  carried  the  deed  to  the  justice  of  the 
peace  the  second  time,  neither  the  grantor 
nor  his  wife  was  present;  anu  a  jury  ml^t 
Infei^we  do  not  say  "should  Infer"— that 
he  Immediately  reOled  It  for  registration 
wh«i  the  second  acknowledgment  was 
placed  upon  the  deed.  The  evidence  shows 
that  James  G.  Coleman  removed  to  Texas  in 
the  fall  of  the  year  1885,  but  at  what  time  is 
not  shown.  The  sherifTs  sale  was  on  the  5tb 
of  Novembo-,  1885.  It  Is  very  dear,  under 
our  decisions,  that  If  the  wife  of  James  G. 
Coleman  did  not  appear  before .  the  magis- 
trate, and  make  the  proper  acknowledgment 
before  the  justice  of  the  peace,  during  the 
time  the  premises  were  occupied  as  a  home- 
stead, and  befmre  they  were  abandoned  as 
such,  and  In  the  meantime,  attx  the  prem- 
ises were  abandoned  as  a  homestead;  and 
before  the  second  acknowledgment— If  such 
second  acknowledgment  was  In  fact  made, 
—the  plaintiffs  In  execution,  John  G.  Winston 
&  Co.,  acquired  a  lien  upon  the  premises  by 
virtue  of  the  execnti<M>  in  the  hands  of  the 
sheriff,  then  no  subsequent  acknowledgment 
could  relate  back,  and  defeat  the  right  of  the 
Judgment  creditors,  thus  acquired.  This  is 
the  rule  as  declared  In  Griffith  v.  Ventress, 
91  Ala.  866,  8  South.  812;  Shub^t  v.  Winston 
(Ala.)  11  South.  200. 

As  the  case  must  bo  reversed  and  re- 
manded, we  will  not  express  any  opinion 
upon  the  effect  of  the  evidence,  so  far  as  It 
relates  to  these  questions.  The  fact  that 
James  G.  Coleman  made  a  verbal  contract 
to  rent  the  land  from  Hodges  for  the  year 
1885  would  not  Invalidate  his  titie  to  the 
homestead,  <^  prevent  him  from  asserting 
his  homestead  right  If  the  deed  to  Hodges 
was  void  for  want  of  a  proper  adcnowledg- 
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meat  by  his  wife.  Smith  t.  Fearce,  85  Ala. 
2M,  4  Sonth.  616.  BxceptlonB  based  upon 
the  mllnga  of  the  conrt  as  to  testimony  of 
wltneeses  are  Immat^aL  None  of  them, 
whether  admitted  or  exdluded,  affect  the 
merits  of  the  case.  There  was  no  error  In 
admitting  the  deed  from  Coleman  to  Hodges 
in  evidence;  It  might  have  been  more  form- 
ally and  regnlsriy  signed,  but,  looking  at 
the  instrnmoit  as  a  whole,  It  is  sofficient. 
Reversed  and  remanded. 


(48  La.  Ann.     ffi<) 

STATE  v.  BUCK  et  al.    (No.  11,166.)' 
(Supreme  Court  of  Iiouisiana.    Nov.  20,  1883.) 

Civil.  DiBTBIOT  COUKT  —  JURISDICTION — PETITOBT 

Action — Adviksb  Fossbbsion — Fdblio  Laitds — 
Sale  pbr  Avbbsiohbh— Alluvion  —  Rmibtbb 
.  op  Statb  Land. 

1.  Notwithstanding  property  in  dispute  in  a 
petitory  action  be  situated  in  the  parish  of 
FlaqnemineB,  the  civil  district  court  of  tha 
parish  of  Orleans  acquires  full  and  complete 
jariadiction  ratione  materiae  et  personae  if  the 
parties  claiming  ownership  lie  personally  cited 
therein,  same  being  citizens  of  another  state. 

2.  An  exception  to  the  jurisdiction  of  the 
court  ratione  personae,  to  be  availing,  must  be 
tendered  in  limine,  and  disincamber«l  by  any 
other  issue. 

3.  No  one  can  acquire  title  to  any  part  of 
the  public  domain  by  the  prescription  acqnirendi 
causa. 

4.  A  patent  for  public  lands,  reciting  that 
a  named  party  has  purchased  ail  the  unsurvey- 
ed  sea  marsh  in  a  certain  township  and  range, 
west  of  the  Mississippi  river,  excepting  certain 
surveyed  lots  situated  on  the  river,  containing 
a  certain  number  of  acres,  and  extending  back 
to  a  certain  named  bay  according  to  the  official 
plat  of  the  survey  of  said  lands  in  the  state 
land  office,  does  not  evidence  a  sale  per  aver- 
sionem. 

6.  The  title  to  alluvion  Is  a  purely  accessory 
right,  attaching  exclusively  to  riparian  proprietor- 
sltip,  and  incapable  of  ezisttng  without  it. 

6.  The  very  object,  purpose,  and  scope  of 
Act  101  of  1888  are  to  authorize  the  register  of 
the  state  land  office  to  cancel  the  entry  last 
made  when  there  are  two  confficting  patents 
outstanding  to  the  same  identical  land.  It  does 
not  confer  upon  Iiim  authority  to  hear  and  de- 
termine such  a  controversy  as  this. 
(Syllabus  by  the  Conrt) 

Appeal  from  civil  district  court,  parish  of 
(Means;  Francis  A  Monroe,  Judge. 

Action  by  the  state  of  Louisiana  against 
Charles  C.  Buck  and  the  Plaquemines  Trop- 
ical Fruit  Company.  Judgment  for  plaintiff, 
and  defendants  appeal     Affirmed. 

Gnrley  &  Mellen,  F.  B.  Earhart,  Thomas 
J.  Semmes,  and  Dnane  E.  Fox,  for  appel- 
lants. B.  Howard  McCaleb,  for  appellant 
warrantor.  M.  J.  Ounnhigham,  Atty.  Gen., 
and  Henry  J.  Leovy,  for  the  Stata 

WATEINS,  J.  Claiming  as  owner  certain 
lands  sitoated  In  the  parish  of  Plaquemines 
on  the  west  side  of  the  Mlssiasippi  river,  be- 
ing the  whole  of  township  21  south,  ranges 
30  and  SI  east,  containing  more  than  30,000 
acres,  same  being  what  is  commonly  denom- 

*Befaearinc  refused  April  23, 1804, 


inated  as  "swamps  and  overflowed  lands," 
plaintiff's  averment  is  that  she  "acquired 
same  ta  its  entirety,  except  the  front  lots, 
which  were  previously  sold  off  by  the  United 
States  government,  and  the  sixteenth  sec- 
tions, Which  are  dedicated  to  the  public 
schools,  and  also  excepting  a  tract  of  land 
between  said  lots  and  what  is  known  as 
"West  Bay,'  as  per  plan  in  the  state  land 
office  at  Baton  Rouge;  said  excepted  tract 
being  1,320  acres,  which,  It  is  alleged,  was 
sold  by  the  state  of  Louisiana,  in  September, 
1860,  by  patent  No.  526,  to  C.  C.  Packard,  but 
which,  though  not  claimed  in  this  suit,  peti- 
tioner does  not  admit  was  sold."  Petitions 
further  alleges  that  she  acquired  said  lands 
by  grant  and  donation  trotn  the  United 
States  government  by  act  of  congress  ap- 
proved September  28,  1860,  entitled  "An  act 
to  enable  the  state  of  Arkansas  and  other 
states  to  drain  the  swamp  lands  within  their 
limits,"  and  other  laws  on  the  same  subject 
The  fmrther  allegation  is  made  that  Charles 
C.  Buck,  of  Baltimwe,  Md.,  but  at  the  time 
of  filing  suit  in  New  Orleans,  and  the  Plaque- 
mines Tropical  Fruit  Company,  said  to  have 
been  incorporated  imder  and  by  virtue  of  the 
laws  of  New  Jersey,  of  which  Charles  C. 
Buck  is  president,  have  themselves,  and 
through  their  agents  and  officers,  maliciously 
and  without  probable  cause  denied  petition- 
er's claim  of  ownership,  and  have  slandered 
her  title  thereto,  by  setting  up  title  in  them- 
selves as  derived  from  Rol>ert  M.  White,  who 
claims  to  have  acquired  same  through  C.  C. 
Packard,  who  obtained  therefor  patent  No. 
626  from  the  state  of  Louisiana  in  1869, 
"whereas  said  patent,  to  the  knowledge  of 
said  defendants,  shows  no  such  sale  or  trans- 
fer." That  they  are  still  continuing  to  slan- 
der and  maliciously  defame  petitioner's  title 
to  said  land,  and  have  recently  stated  and 
represented  that  said  company  was  the  own- 
er of  same,  and  that  plaintiff  possesses  no 
title  to  any  part  of  it;  and  that  such  state- 
ments had  recentiy  been  made  to  different 
parties  in  the  dty  of  New  Orleans,^>arties 
who  had  applied  to  the  land  (^cers  of  the 
government  for  Its  purc)i2ise.  That  upon  this 
allegation  of  slander  of  the.  petitioner's  title, 
claim  Is  made  for  $1,800  damages.  Further 
allegation  is  made  that  the  defendant  Buck 
has  been  and  now  is  trespassing  on  said 
land,  cutting  and  removing  timber  therefrom, 
digging  ditches,  and  otherwise  destroying 
portions  of  said  property,  and  greatly  impair- 
ing its  value,  thus  causing  petitioner  great 
and  Irreparable  injury,  making  an  injunction 
necessary  for  the  protection  of  her  rights. 
PlalntifTs  prayer  is  for  citation  to  and  serv- 
ice on  each  of  the  two  defendants,  command- 
ing them  to  appear  and  answer  her  demands 
in  the  civil  district  court  in  the  parish  of 
Orleans;  that  a  writ  of  injunction  issue  re- 
straining and  prohibiting  them  from  slander- 
ing her  titie,  and  from  trespassing  upon  her 
lands,  or  taking  or  keeping  any  part  of  same 
In  their  possession,  "and  from  Interfering  In 
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nny  manner  tvltb  the  possession  of  the  peti- 
tioner and  [her]  fnll  exercise  of  ownership 
oyer  [the  whole]  of  said  lands;"  and  that 
the  defendants  be  condemned  to  pay  the  sum 
of  $1300  as  damages  for  the  slander  of  her 
title.  The  defendant  Buck  excepted' in  lim- 
ine that  plaintiff's  petition  discloses  no  cause 
of  action;  and,  pending  trial  and  -final  dispo- 
sition of  same,  both  defendants  Joined  in  a 
further  exception  to  the  Jiurisdletion  of  the 
court  ratione  personae,  because  of  their  dom- 
iciles being  in  New  Jersey  and  Maryland, 
respectively,  and  beyond  the  reach  and  au- 
thority of  the  same.  Both  of  said  exceptions 
were  taken  together,  tried,  and  overruled. 
In  their  answer  the  defendants  allege  that 
the  company  is  In  full  and  complete  posses- 
sion of  the  property  in  controversy,  and  that 
the  injunction  wrongfully  issued,  reserving 
the  benefit  of  their  exceptions.  Subsequent- 
ly the  plaintiff  amended  her  petition,— first 
reiterating  the  various  charges  of  her  peti- 
tion,—averring  the  falsity  of  the  d^endant's 
daim  of  ownership  as  derived  through 
liouque.  White,  and  Packard,  declaring  that 
the  alleged  false  and  slanderous  statements 
of  the  defendants  constituted  a  cloud  upon 
her  title,  and  thnt  she  had  suffered  damages 
to  the  extent  of  $2,000  on  account  of  this 
trespass,  claiming  judgment  for  the  total 
sum  of  $3,800.  It  is  concluded  by  a  prayer 
to  the  effect  that  she  be  recognized  as  owner 
of  the  land  described  In  her  original  petition, 
and  quieted  in  possession  thereof.  There  be- 
ing no  prayer  in  said  supplemental  petition 
for  citation  to  the  defendants,  a  second  sup- 
plemental petition  was  found  necessary  for 
that  purpose.  To  these  two  supplemental 
petitions  the  defendants  excepted  —  though 
subsequent  to  default  being  taken— to  the  ef- 
fect that  the  court  was  without  Jurisdiction 
to  hear  and  determine  the  cause,  because  the 
land  alleged  to  have  been  trespassed  upon, 
and  of  which  plaintiff  seeks  to  be  declared  to 
be  the  owner  and  put  In  possession,  is  wholly 
situated  In  "parish  of  Plaquemines,  of  this 
state,  and  neither  of  defendants  reside  with- 
in the  Jurisdiction  of  this  honorable  court, 
and  each  one  of  them  has  a  domicile  in  the 
said  parish  of  Plaquemines;  and  hence  [they] 
specially  plead  the  want  of  Jurisdiction  of 
this  honorable  court"  And  subject  to  said 
plea,  and  without  waiving  the  same,  the  de- 
fendants made  further  answer  "that  all  of 
the  unsurveyed  sea  marsh  in  township  21 
south,  ranges  30  and  31,  lying  west  of  the 
Mississippi  river  and  Orand  pass  in  the  par- 
ish of  Plaquemines,  except  certain  lots  of 
small  depth,  fronting  on  the  Mississippi  river, 
and  sections  16,  in  range  30  and  31  [school 
sections],  was  sold  and  parted  with  by  plain- 
tifl  for  a  valuable  consideration,  in  1869,  to 
C.  C.  Packard;  and  the  right  of  all  accre- 
tions passed  with  said  sale."  Then  follows 
a  delineation  of  the  claim  of  title  as  above 
set  forth.  Then  follows  a  circumstantlBl 
and  detailed  account  of  the  chrcumstanoes 
under  which  the  defendant  company  acquired 


the  ownership  of  the  territory  in  dispute, 
and  of  the  care  exercised  and  examinations 
made  antecedent  to  making  the  purchase, 
alleging  that  It  acted  in -so  doing  upon  the 
faith  it  had  in  the  acts  and  representations  of 
the  land  officers  of  the  state  government 
They  pray  that  their  vendor,  Louque,  be  cit- 
ed In  warranty,  for  trial  by  Jury,  and  on  final 
trial  for  verdict  and  Judgment  in  fiivor  of 
the  defendant  company  decreeing  it  to  be  the 
owner  of  said  lands;  or,  if  there  be  Judgment ' 
in  favor  of  the  plaintiff,  thehr  prayer  is 
for  like  Judgment  against  their  warrantor, 
Louque,  in  the  alternative.  Louque  appears, 
and  answers  defoidantB'  call  in  warranty, 
and  disavows  having  had  any  personal  In- 
terest in  the  land  transaction;  and  alleges 
that  it  was  made  by  him  at  the  request  of 
the  defendants,  and  that  he  purchased  said 
property  for  them,  and,  immediately  after 
taking  the  title,  he  transferred  it  to  them  be- 
fore the  same  notary.  That  he  purchased 
from  R.  M.  White,  who  is  bound  to  him  In 
warranty,  and  should  protect  him  in  every 
and  all  particulars.  Thereupon  he  prays 
that  the  call  in  warranty  of  the  defendant 
company  be  dismissed  as  to  him,  in  so  far  as 
it  may  have.  In  any  manner,  a  tendency  to 
make  him  responsible;  and  that  in  the  alter- 
native that  same  should  be  maintained,  he 
have  Judgment  against  bis  vendor,  White^ 
whom  he  calls  In  warranty.  He  also  prays 
that  the  Mutual  National  Bank  and  the  Met- 
ropolitan Bank  be  cited,  and,  after  due  pro- 
ceedings, that  there  be  Judgment  in  the  al- 
ternative of  the  plaintiff's  recovery',  order- 
ing the  surrender  of  certain  notes  now  in 
thehr  possession  that  evidence  portions  of  ihe 
purchase  price  of  the  property,  and  requiring 
the  same  to  be  canceled  as  being  null  and 
void.  The  warrantor,  White,  answered  in 
turn,  and  pleaded  a  general  denial,  and  sub- 
sequently the  banks  appeared,  and  denied 
liabiUly,  and  disavowed  possession  of  the 
notes  they  were  'alleged  to  have.  The  de- 
fendant company  pleads  the  prescription  of 
five  and  ten  years,  acquirendl  causa,  predi- 
cated upon  its  peaceable  and  undisturbed 
possession  under  title,  in  good  faith,  as  a 
muniment  of  its  ownership;  and  both  de- 
fendants plead  various  acts  and  proceedings 
of  the  land  officers  of  the  state  government 
as  an  estoppel  against  the  demands  and 
claims  of  the  state.  On  final  trial  there  was 
a  verdict  and  Judgment  against  the  defend- 
ants, recognizing  the  ownership  of  the  state, 
reserving  the  rights  of  the  defendants  and 
Louque  against  White,  warrantor,  and  mak- 
ing the  writ  of  injunction  perpetuaL  It  la 
from  this  Judgment  the  defendants  have  ap- 
pealed. It  awarding  plaintiff  no  damages, 
and  she  having  made  no  answer  to  the  ap* 
peal,  claiming  anything  on  that  score,  there 
is  nothing  for  na  to  decide  except  the  ques- 
tion of  title. 

Questitm  was  made  In  the  lower  court, 
and  it  was  renewed  on  the  argument  In  this 
court,  to  the  effect  that  the  civil  district 
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court  of  the  parish  of  Orleans  did  not  have 
jurisdiction  ratione  materlae  et  personae  of 
the  defendants,  or  of  the  property  in  con- 
troversy, it  having  been  considered  unten- 
able by  the  Judge  a  quo.  After  carefully 
analyzing  the  pleadings,  we  have  reached 
the  condnslon  that  the  defendants'  excep- 
tion Is  not  well  taken.  Considering  and 
treating  this  as  a  petitory  action  from  its 
Inciplency  (and  this  view  is  the  one  most 
favorable  to  the  defendants),  we  are  of  the 
opinion  that  It  was  correctly  Instituted  in 
the  parish  of  Orleans,  notwithstanding  that 
the  res  is  situated  In  the  parish  of  Plaque- 
mines; the  defendant  Buck  having  been  per- 
sonally served  with  dtattcm  while  tempo- 
rarily abiding  in  the  city  of  New  Orleans, 
and  he  being  at  the  time  president  of  the 
defendant  company,  and  both  being  dtizens 
of  other  states  than  Loolsiana.  An  ac- 
tion in  revendlcation  of  real  estate  may  be 
bron^t  within  the  jurisdiction  where  the 
property  is  situated,  or  that  where  the  de- 
fendant has  his  residence,  as  the  plaintiff 
chooses.  Code  Pr.  art  163.  Hence  the  de- 
fendant has  no  right  to  insist  upon  the  salt 
being  brongbt  in  the  parish  of  Plaquemines, 
and  no  cause  of  objection  that  It  was  not 
The  plaintifT  had  the  choice  to  locate  the 
suit  at  the  defendants'  personal  domicile. 
A  further  provision  of  the  law  Is  that 
"when  the  defendants  are  foreigners,  or 
liave  no  known  place  of  residence  in  the 
state,  they  may  be  dted  wherever  they  are 
found."  Code  Pr.  art.  165,  subd.  6.  Con- 
sidering the  question  from  the  standpoint  of 
the  defendants'  personal  domidle,  it  is  that 
they  had  no  place  of  domicile  or  residence 
In  the  state  that  was  known  to  the  plain- 
tiff at  the  Inception  of  the  suit  The  proi>- 
erty  in  controversy  being  sltnated  In  the 
state,  and  the  defendant  Buck  being  tem- 
porarily present  in  the  parish  of  Orleans, 
it  was  competent  for  the  conrt  of  that  juris- 
diction to  cite  him  to  appear  and  answer 
therein;  and,  he  l>elng  the  president  of  the 
defendant  company,  it  could  be  likewise  cit 
ed  into  conrt  But,  if  this  be  oonsidowd 
and  treated  as  a  question  of  donbt  we  think 
it  should  be  resolved  against  the  defend- 
ants, because  the  defendant  Buck  first  ap- 
peared and  excepted  that  the  plaintiff's  pe- 
tition disclosed  no  cause  of  action,  and  thus 
voluntarily  submitted  himself  to  the  jurisdic- 
tion of  the  court;  and,  be  being  at  the  same 
time  the  president  of  the  defendant  com- 
pany, its  right  of  subsequently  excepting  to 
the  comrt's  jurisdiction  Is  rendered  exceed- 
ingly doubtful,  particularly  as  the  two  de- 
fendants united  In  one  exception,  and  It  was 
ingrafted  upon  and  tried  and  decided  with 
the  plea  of  no  cause  of  action.  The  well- 
defined  theory  of  our  jurisprudence  is  that 
the  exception  of  want  of  jurisdiction  ratione 
personae,  to  be  availing,  must  be  presented 
in  limine  and  alone,  and  altogether  discon- 
nected with  and  disembarrassed  by  any 
other  avament  of  fact  which  Indicates  the 


joining  of  Issne.  If  any  other  issue  be  con- 
jointly tendered  with  such  exception,  it  must 
necessarily  falL  In  so  far  as  the  similar 
exception  that  was  tendered  to  the  supple- 
mental petition  is  concerned,  we  consider  it 
immaterial,  for  the  reason  that  the  plaintiff 
was  not  bound  to  Institute  the  suit  in  the 
parish  wh»e  the  property  is  situated.  The 
plea  of  prescription  that  is  urged  by  the  de- 
fendants is  unavailing.  Their  claim  of  titie 
is  founded  upon  the  Packard  patent  as  is 
clearly  shown  by  their  answer,  their  aver- 
ment being  "that  all  of  the  unsurveyed  sea 
marsh  in  township  21  south,  ranges  30  and 
31,  lying  west,  of  the  Mississippi  river  and 
Grand  pass,  in  the  parish  of  Plaquemines," 
less  certain  exceptions  enumerated,  "was 
sold  and  parted  with  by  the  plaintiff  for  a 
valuable  consideration,  in  1869,  to  O.  G. 
Packard,  and  the  right  to  all  accretions 
passed  with  said  sale,"  etc.;  and  they  claim 
to  have  derived  title  through  Packard. 
Therefore  the  plea  of  prescription  cannot 
confer  titie  beyond  the  calls  of  the  patent 
as  nothing  can  conclude  the  right  of  tiie 
state  government  other  than  a  bona  fide 
and  actual  sale,  though  such  accretions  as 
may  subsequently  accrue  may  possibly  at- 
tach thereto.  No  one  can  acquire  title  from 
the  state  by  prescription.  It  is  a  condition 
precedent  to  the  acquisition  of  titie  by  pre- 
scription acqulrendi  causa  that  the  property 
should  have  been  severed  from  the  public 
domain,  and  transferred  to  that  of  private 
property,  at  the  date  such  prescription  com- 
menced to  run.  In  Sanchez  v.  Gonzales,  5 
Mart!  (La.)  207,  we  find  this  proposition 
broadly  stated  thus:  "It  is  believed  that  we 
may  safely  assume,  as  a  general  rule  of  pre- 
scription, that  the  public  domain  is  not  sub- 
jected to  it  by  any  length  of  time."  But  in 
that  case  there  was  no  question  of  titie  de- 
rived from  the  state  government  but  one  de- 
rived from  the  Spanish  crown.  In  Pepper 
▼.  Dnnlap,  9  Bob.  (La.)  283,  the  Case  of 
Sanches  was  quoted  approvingly,  the  court 
declaring  that  they  know  "of  no  law  which 
established  the  prescription  of  a  grant  of  any 
part  of  the  public  lands."  However,  some 
doubt  was  created  by  a  dictum  of  the  court 
in  same  case  as  reported  on  a  subsequent 
trial  (9  La.  Ann.  137)  by  the  following  lan- 
guage of  the  court  viz.:  "Prescription  is 
one  of  the  modes  of  acquiring  property  by 
the  effect  of  time  and  under  the  conditions 
regulated  by  law.  Rev.  Civ.  Code,  art  3420 
(old  number).  There  are  no  other  prescrip- 
tions than  those  established  by  the  Code. 
Article  3433.  Prescription  runs  against  all 
persons,  unless  they  are  included  in  some  ex- 
ception established  by  law.  Id.  3487.  •  •  • 
Under  the  Spanish  law,  property  could  be 
acquired  by  prescription  against  the  crown. 
At  least  we  find  no  exception  in  its  favor, 
nor  any  principle  which  prevents  the  opera- 
tion of  the  law  of  prescription.  •  •  •  Un- 
der our  Code  we  find  no  express  exception 
in  favor  of  the  state."    But  In  a  later  case 
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(McCiuitle  T.  Ohaney,  28  La.  Ann.  720)  a  con- 
trary opinion  is  expressed,  placing  titles  de- 
rived from  the  state  government  npon  the 
same  basis  as  those  derived  from  the  United 
States  government.  That  was  a  petitory  ac- 
tion, plalntifC  claiming  title  from  the  state 
of  Louisiana  under  an  act  of  congress  of 
date  May  20,  1826,  and  demanding  that  the 
patent  issued  by  the  United  States  to  the  de- 
fendant be  declared  nnU  and  void,  as  hav- 
ing been  issued  in  error.  The  court  -  ac- 
cepted the  plaintiff's  view  of  the  case,  and 
decided  that  the  patent  issued  to  the  defend- 
ant was  erroneous,  but  declined  to  maintain 
the  latter's  plea  of  prescription,  employing 
the  following  language,  viz.:  "The  United 
States  parted  with  their  title  when  the  selec- 
tion was  made  by  the  state  of  Louisiana,  In 
1856,  and  the  title  remained  in  the  state 
until  It  was  vested  In  the  plaintiff.  Conse- 
quently no  title  vested  In  Chaney,  the  paten- 
tee; but  we  think,  while  he  could  not  pre- 
scribe against  the  state  or  United  States,  he 
was  such  a  possessor  as  to  require  the  plain- 
tiff either  to  reimburse  the  value  of  the  ma- 
terials," etc.  The  question  treated  of  in 
araham  v.  Tignor,  23  La.  Ann.  570,  and  State 
V.  White's  Helra,  Id.  733,  was  that  apper- 
taining to  the  prescription  liberandl  causa, 
as  extinguishing  an  action  by  the  state  for 
the  recovei7  of  a  debt;  and  the  opinion 
therein  expressed  by  the  court  does  not 
militate  against  that  announced  in  McCas- 
tle's  Case.  Those  cases  were  examined  and 
compared  in  our  opinion  In  Reed  v.  Credit- 
ors, 39  La.  Ann.  115,  1  South.  784,  In  which 
we  had  occasion  to  express  the  following 
view,  via.:  "Prescription  proceeds  upon  the 
theory  that  one  in  whose  favor  a  right  once 
existed  bad  lost  recourse  for  its  enforcement 
Judicially  by  reason  of  his  own  neglect  for 
such  a  length  of  time  that  It  would  be 
against  equity  to  permit  its  assertion.  Such 
an  equity  cannot  arise  in  favor  of  the  sub- 
ject, as  against  the  sovereign,  by  reason  of 
the  failure  of  her  officers  to  perform  their 
duties.  Certainly  not  unless  the  legislature 
has  BO  declared  in  unmistakable  terms."  To 
this  proposition  we  feel  disposed  to  adhere, 
as  we  consider  it  sound  as  well  as  conserva- 
tive, and  In  keeping  with  the  views  enta<- 
talned  by  our  predecessors  In  the  McCastle 
Case.  Entertaining  this  view,  we  must  re- 
strict the  defendants  to  the  title  which  Is 
evidenced  by  the  patent  of  their  vendor,  and 
such  accretions  as  may  have  been  added  to 
the  land  since  the  date  of  its  isstunce. 

On  the  merits  the  substantial  facts  in  con- 
troversy are  these: 

(a)  In  1869  the  state,  through  the  register 
of  its  land  office.  Issued  to  one  C.  G.  Packard 
a  patent  cotificate  to  certain  lands  which 
are  In  contest,  which  contains  the  following 
recitals,  viz.:  "Whereas,  C.  C.  Packard 
•  •  •  pnrchased  per  warrant  No.  ■  380,  N. 
S.  D.,  dated  September  20th.  1869,  the  fol- 
lowing described  swamp  lands,  subject  to 
tidal    overflowt    viz.:    'All   the    unsurveyed 


sea  marsh  In  township  (21)  south,  ranges 
30  and  31  east,  In  the  southeastern  land  dis- 
trict of  Louisiana,  west  of  the  Mississippi 
river,  excepting  lots  fronting  on  the  river, 
and  sections  sixteen  in  both  ranges,  contain- 
ing thirteen  hundred  and  twenty  acres  (1,320), 
extending  back  to  West  bay,  according  to  the 
official  plat  of  the  survey  of  said  lands  in  the 
state  land  office,'"  it  being  dated  30th  of 
Septeml>er,  1869.  (We  have  quoted  from 
the  certifled  copy  made  by  Fremaux,  regis- 
ter, on  the  6th  of  January,  1882,  as  the  oldest 
of  the  three  in  evidence,  and  brought  up  in 
the  orlginaL)  This  patent  bears  the  signa- 
ture of  the  governor  and  the  register  of  the 
state  land  office,  and  it  is  thus  prefaced,  viz.: 
"The  State  of  Louisiana.  [Seal.]  Patent 
No.  5S&,"  etc. 

(b)  An  extract  from  the  books  of  the  state 
land  office,— that  is  to  say,  the  stub  from  the 
register's  warrant  book,— which  shows  that 
warrant  No.  380,  mentioned  in  the  patent,  was 
Issued  to  C.  C.  Packard  on  the  29th  of  Sep- 
tember, 1869,  and  covers  the  quantity  of 
1,320  acres  of  unsurveyed  sea  marsh  back 
of  lots  fronting  on  the  river,  in  township 
twenty-one  (21)  south,  ranges  30  and  31  east 
It  also  shows  that  the  amount  paid  therefor 
was  $330,  or  25  cents  per  acre.  This  datum 
corresponds  with  the  recitals  of  the  patent, 
and  is  contemporaneous  in  date  therewith, 
the  one  fully  identifying  the  other  in  every 
particular. 

(c)  A  certifled  extract,  furnished  by  the 
register,  exhibits  the  locus  In  quo  as  it  was 
in  1836,  when  surveyed  by  6.  F.  Connelly; 
this  exhibit  having  been  taken  from  an  ap- 
proved map  on  ffie  In  his  office.  It  shows 
the  excepted  lots  fronting  on  the  river,  as 
well  as  the  area  that  is  covered  by  the  Pack- 
ard patent.  It  being  -  thus  delineated,  viz.: 
"Certlflcate  No.  380,  N.  S.  D.  Sea  marsh. 
C.  C.  Packard  patent  No.  526,  N.  a  D."  Im- 
mediately east  of  the  sea  marsh  thus  in- 
dicated is  the  outline  of  the  river,  while  on 
the  west,  and  in  the  rear  of  it,  are  written 
the   words   "West  Bay." 

(d)  A  sketch  accompanied  a  certificate 
from  the  surveyor  general,  indicating  the 
original  United  States  surveys  as  they  ap- 
pear on  the  map  in  his  office;  and  they  show 
that  township  21  south,  ranges  SO  and  31, 
are,  in  greater  part,  covered  by  West  bay, 
which  is  given  the  appearance  of  an  arm  of 
the  Gulf  of  Mexico,  extending  south,  on  an 
irregular  line,  almost  parallel  with  the  course 
of  Southwest  pass. 

On  the  trial  the  introduction  of  evidence 
took  a  very  wide  range,  and  this  necessi- 
tated elabwate  argument  and  briefs  on  both 
sides  of  the  controversy;  but,  in  our  opinion, 
the  greater  part  of  It  was  unnecessary  for  the 
determination  of  this,  a  purely  i>etitory,  ac- 
tion, depending  primarily  upon  a  proper  oon- 
atmctlon  of  the  patent  that  was  issued  to  the 
defendant  We  think  it  evident  from  a  fair 
consideration  of  the  patent,  taken  In  connec- 
tion with  the  official  data  we  have  referred 
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to,  that  It  does  not  evidence  a  sale  per  aver- 
alonem,  but  one  by  measure  or  quantity.  It 
baa  been  determined  that,  in  order  "to  coor 
stitnte  a  sale  per  averslonem,  there  must  be 
certain  limits,  or  a  distinct  object  described, 
as  a  field  inclosed,  or  an  Island,  because  it  is 
presumed  the  parties  have  their  attention 
fixed  rather  on  the  boundaries  than  the 
enumeration  of  the  quantity."  Innls  t.  Mc- 
Crummln,  6  Mart  (La.)  428;  Boyce  v.  Gage, 
7  La.  Ann.  672.  Again:  "That  the  sale  of 
a  body  of  land  as  a  section,  which  has  limits 
mathematically  fixed  and  established  and 
generally  known,  is  not  a  sale  per  aversion- 
em."  Phelps  v.  Wilson,  16  La.  185.  Again: 
"A  sale  in  which  specific  boundaries  are 
given  is  a  sale  per  aversionem,  or  a  sale 
from  one  fixed  boundary  to  another,  which 
Includes  aU  the  ground  between  the  points 
mentioned,  whether  the  measure  be  correct- 
ly stated  or  not;  the  calls  for  a  boundary 
controlling  the  enumeration  of  quantity." 
Ebirman's  Heirs  y.  O'Moran,  18  La.  526; 
Prejean  v.  Girolr,  19  La.  423;  Hoover  v. 
Richards,  1  ftob.  (La.)  34;  Saulet  v.  Tre- 
pagnler,  2  Rob.  (La.)  357;  Lablche  v.  Jahan, 
9  Rob.  (La.)  30.  Again:  "The  sale  of  a  cer- 
tain number  of  acres  between  certain  limits 
so  as  to  include  the  said  number  of  acres  is 
not  a  sale  per  aversionem,  but  of  the  number 
of  acres  specified."  Hoover  v.  Richards,  1 
Rob.  (La.)  34.  To  constitute  a  sale  one  per 
aversionem,  the  property  should  be  desig- 
nated by  adjoining  tracts,  or  from  boundary 
to  boimdary.  Hall  v.  NevlU,  3  La.  Ann. 
326.  In  case  the  upper  boundary  be  given 
with  sufflclent  certainty,  yet  no  lower  one  Is 
mentioned,  it  is  not  a  sale  per  aversionem. 
Boyce  v.  Cage,  7  La.  Ann.  672.  Our  Code 
declares  that  "there  can  be  neither  Increase 
nor  diminution  of  price  on  account  of  dis- 
agreement in  measure,  when  the  object  is 
designated  by  the  adjoining  tenements,  and 
sold  from  boundary  [to  boundary]."  Rev. 
Cir.  Code,  art  2495.  The  sale  ttf  the  de- 
fendants' author  was  not  made  by  certain 
and  particularly  designated  fixed,  natural, 
and  well-known  boundaries  of  lands  Included 
within  the  boundaries  indicated.  A  careful 
examination  of  the  patent  will  show  that 
only  two  boundaries  are  given,  and  those  on- 
ly imperfectly,  viz.:  "AU  the  unsurveyed  sea 
marsh  in  township  21  south,  ranges  SO  and 
31  east  *  *  *  west  of  the  Mississippi 
river,  •  •  *  extending  back  to  West  bay," 
etc.;  nothing  being  stated  in  reference  to 
the  north  or  south  boundary.  Nor  is  this 
all,  for  there  is  a  further  limitation  placed 
upon  both  of  the  foregoing  limits  thus:  (1) 
"All  the  unsurveyed  sea  marsh,"  etc.,  "west 
of  the  Mississippi  river,  excepting  lots  front- 
ing on  the  river,"  eta;  and  (2)  "extending 
back  to  West  bay,  according  to  the  official 
plat  of  the  survey  of  said  lands  In  the  state 
land  office."  So  Itappears  that  the  Mississippi 
river  was  not  indicated  as  the  eastern  bound- 
ary, but  the  surveyed  lots  fronting  on  the 
river  were  described  afi  intervening  between 


the  river  and  the  land  tonveyedt  and  tbeir 
dimensions  are  not  given.  And  It  also  ap- 
pears that  West  bay,  as  it  existed  at  date 
of  patent  was  not  mentioned  as  the  western 
boundary,  but  the  western  boundary  was  de- 
scribed as— In  general  terms— "extending 
back  to  West  bay,  according  to  the  official 
plat  of  the  survey  of  said  lands  in  the  state 
land  office."  It  certainly  cannot  be  said  that 
the  boundaries  given  were.  In  any  proper 
sense,  certain  limits,  definitely  fixed.  The 
patent  issued  to  Packard  did  not  convey 
all  the  land  between  adjoining  tenements; 
and  it  Is  of  no  consequence  that  reference  is 
had  to  the  township  and  range  In  which  the 
land  is  situated,  because  they  are  mathe- 
matically fixed,  established,  and  well-known 
limits.  The  sale  was  made  of  all  the  unsur- 
veyed sea  marsh  in  township  21  south,  with 
certain  exceptions,  containing  1,320  acres, 
and  which,  according  to  the  official  plat  in 
the  land  office,  extended  back  to  West  bay  as 
it  once  existed.  This  is  evidently  a  sale  by 
measure.  Considering  the  fact  that  this  was 
a  sale,  or  entry  of  public  land,  property  of 
the  state  of  Louisiana,  made  by  a  public 
official,  in  pursuance  of  special  laws  gov- 
erning Its  alienation,  how  could  it  be  a 
sale  per  aversionem?  But  the  register  sold 
1,320  acres  of  land,  at  25  cents  per  acre,  and 
that  is  the  quantity  the  patent  conveyed  to 
Packard,  and  no  more.  Consequently  the 
claims  of  defendants  must  be  restricted  to 
the  calls  of  the  patent,  unless  they  have  been 
extended  or  Increased  by  accretion. 

Without  entering  into  the  elaborate  details 
of  the  evidence  applicable  to  the  question  of 
accretion  vel  non,  it  will  be  sufficient  to  state 
that  it  substantially  shows  that  the  lands 
are  situated  in  the  parish  of  Plaquemines, 
on  the  west  bank  of  the  Mississippi  rlv^, 
about  12  miles  above  the  Passes.  That  an- 
ciently the  waters  of  West  bay  spread  over 
the  greater  part  of  said  lands,  extending  up 
from  the  Gulf  of  Mexico  as  "an  arm  of  the 
sea;"  but  that  within  the  past  half  century 
they  have  been  increased  in  elevation,  and 
extended  in  area,  and  made  comparatively 
high,  by  sediment  which  has  been  i>eriodical- 
ly  deposited  thereon  by  annual  swells  of  the 
Mississippi  river.  That  this  process  of  ele- 
vation began  about  the  year  1836,  when  a 
crevasse  occurrred  in  the  banks  of  the  river 
at  a  fisherman's  canal,  then  known  as  "Gil- 
bert's Canal,"  but  ever  since  that  time  Icnown 
as  the  "Jump."  That  one  United  States  sur- 
veyor made  a  survey  of  the  land  fronting  on 
the  river  in  1836,  and  divided  same  Into  lots, 
and  located  the  sea  marsh,  as  it  then  exist- 
ed, in  the  rear  of  said  lots,  in  the  direction  of 
West  bay,  same  not  extending  back  more 
than  30  chains  (say  2,000  feet)  at  its  greatest 
depth,  and  averaging  not  more  than  1,000 
feet;  that  is  to  say,  to  the  waters  of  West 
bay.  These  facts  are  in  keeping  with  the  re- 
citals of  the  Packard  patent,  and  the  maps, 
plats,  and  profiles  of  the  land  office  we  l^ve 
referred  ta. 
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In  order  to  famish  a  more  accurate  Idea 
of  the  locna,  we  have  made  the  subjoined 
extract  from  one  of  the  briefs  of  defendants' 
counsel,  quoting  from  the  testimony  of  B.  L. 
Gorthell,  a  civil  engineer  of  great  sldll  and 
repute,  tIz.:  "I  hare  a  knowledge  of  the 
'jump,'  a  creyasse  leading  out  of  the  Missis- 
sippi river,  and  of  the  lands  in  said  Jump. 
My  knowledge  Is  from  personal  examination 
and  observation,  made  at  sundry  times,  from 
May,  1875,  to  July,  1888.  During  that  time- 
particularly  during  the  first  five  years  of  that 
period— my  business  as  the  resident  engineer 
in  charge  of  the  construction  of  the  South 
Pass  Jetties,  and  as  superintendent  during  a 
large  part  of  this  time  of  said  worlds,  re- 
quired my  presence  In  the  Jump,  where  the 
materials  in  the  shape  of  willows  were  ob- 
tained for  the  construction  of  said  works. 
The  land  on  which  the  willows  grew  was 
f<Nrmed  by  deposits  of  sediment  from  the 
Mississippi  river.  The  quantity  of  the  said 
lands  thus  formed  through  this  crevasse  I 
cannot  state.  It  must  have  been  more  than 
six  thousand  acres,  for  this  was  the  amount 
of  land  which  Capt  James  B.  Eads,  or  a 
company  which  he  represented,  surveyed 
and  obtained  for  the  purposes  of  cutting  the 
willows  for  the  Jetties.  From  what  I  con- 
sider reliable  information,  obtained  while  en- 
gaged In  my  business  above  mentioned,  and 
particularly  while  gathering  information  for 
writing  the  history  of  the  Mississippi  Jetties, 
the  formation  of  the  land  being  In  its  recent 
development,  about  the  year  1835,  by  the  riv- 
er, at  an  unusual  flood,  breaking  through  a 
small  fisherman's  canal,  pouring  its  water 
through  a  very  large  crevasse— estimated  to 
be  at  that  time  over  1300  feet  wide  and  60 
feet  deep— Into  the  adjacent  shallow  bay, 
which  at  that  time  approached  near  to  the 
banks  of  the  river,  and  was,  in  general  con- 
ditions, very  much  like  other  bays  still  to  be 
seen  on  either  side  of  the  river  and  its  pass- 
es, «itlrely  unobstructed  by  islands,  and  pre- 
senting a  smooth  sheet  of  water.  The  Im- 
mense amount  of  sedimentary  deposit  car- 
ried in  by  the  river  after  the  crevasse  formed 
led  to  an  immediate  and  rapidly  growing 
formation  of  land.  In  May,  1875,  this  tract 
of  land  was  threaded  in  various  directions 
by  open  channels  of  sufficient  depth  and 
width  for  a  large  stem-wheel  steamboat  to 
navigate,  towing  barges  over  150  feet  in 
length.  A  main  channel,  wide,  and  of  con- 
siderable depth,  led  from  the  river  to  the 
waters  of  the  gulf,  and  subsidiary  channels 
led  from  this  main  channel  in  many  direc- 
tions, and  they  were  several  miles  in  length, 
bordered  on  each  of  their  banks  by  growth, 
mostly  of  willows.  The  land  and  the  chau' 
nels  above  mentioned  changed  considerably 
during  the  five  years  required  for  building 
the  South  Pass  Jetties.  The  entrance  chan- 
nel narrowed,  and  its  depth  was  greatly  re- 
duced. The  main  chaimel  and  all  the  sub- 
sidiary channels  above  mentioned  were  con- 
siderably reduced  In  length  £width,  evidently]. 


so  that  where  It  was  possible  to  navigate 
with  the  above-mentioned  boat  and  barges 
in  1876,  it  was  not  possible  to  do  so  In  1879 
and  1880.  A  great  deal  of  the  land  above 
mentioned  was  during  that  time  subject  to 
overflow  during  the  river  floods,  and  a  dep- 
osition of  sediment  continued  raising  more 
and  more  out  of  the  water.  The  lands 
through  which  the -said  jump  and  Its  branches 
run,  and  the  said  Jump  and  Its  branches 
themselves,  have  changed  very  materially 
within  my  recollection.  In  the  line  of  my 
professional  work  I  have  had  occasion  to 
carefuUy  study  the  physical  conditions  of  the 
lower  Mississippi  river,  and  the  result  has 
been  that  the  conditions  aboye  described  at 
the  jump  prevail  elsewhere  where  the  river 
breaks  through  the  narrow  banks  which  sep- 
arate It  from  the  waters  of  the  bay  on  either 
side.  At  a  point  about  three  miles  above 
the  head  of  the  pass  called  'Cubit's  Gap'  the 
river  sImUarly  broke  through.  This  occurred 
not  long  before  the  jetties  were  begun,  in 
1875.  At  that  time  it  was  a  broad  expanse 
of  water  in  the  adjacent  bay,  without  any 
sign  whatever  of  land  appearing  above  the 
surface.  This  crevasse  was  about  a  half 
mile  in  width,  and  from  60  to  80  feet  In 
depth.  The  immense  amount  of  sedimentary 
matter  discharged  into  the  shallow  bay 
raised  a  considerable  x>ortion  of  the  sub- 
merged land  above  the  water  surface  before 
1880,  on  which  the  reeds,  grasses,  and  wil- 
lows began  to  grow.  The  delta  formatlm 
which  took  place  at  the  Jump  took  place 
here.  Several  channels  led  In  various  direc- 
tions, and  between  them  the  land  rose  above 
the  surface.  In  1888,  from  my  own  observap 
tlon,  the  land  bad  greatly  extended  in  area 
and  in  height  above  the  surface,  and  the  veg- 
etation upon  it  had  also  greatly  Increased, 
ifollowing  the  general  law  of  such  crevasses, 
this  process  of  land-making  will  continue 
rapidly  until  a  great  area,  like  that  at  the 
jump,  wlil  have  been  formed.  The  ultimate, 
and  not  very  distant,  result  of  the  conditions 
existing  at  not  only  these  two  places,  but  at 
others,  is  the  almost  entire  dosing  of  the 
outlet  The  principal  reason  for  this  closing 
up  of  crevasses  and  outlets  Is  that  the  river 
water  cannot  flow  to  any  great  distance  from 
the  river  over  the  shallow  bays  on  account 
of  the  great  frictlonal  resistance  which  the 
submerged  lands  present  to  the  flow  of  the 
water.  This  frictlonal  resistance  retards  the 
velocity  of  the  current,  and  the  water,  char- 
ged or  loaded  to  Its  full  capacity  when  It 
enters  the  crevasse.  Is  not  able  physically  to 
carry  its  burden,  and  drops  It  upon  these 
submerged  lands,  and  thus  rapidly  raises 
them  to  the  surface  of  the  ordinary  levd  of 
the  gulf.  There  are  many  points  which  I 
have  observed  In  the  passes  of  the  Mississip- 
pi and  along  the  river  near  them  where  cre- 
vasses took  place  many  years  ago,  bnt  by  the 
process  above  described  have  been  entirely 
closed  up,  and  nothing  Is  left  but  a  'scar,'  as 
It  were^  to  show  where  a  cut  had  been  made 
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in  the  banks  of  the  river  at  some  time  long 
past  It  is  an  accepted  axiom  among  hy- 
draulic engineers  of  the  Mississippi  that  'the 
river  heals  Its  own  wounds.'  "  The  evidence 
discloses  this  witness  to  have  been  one  of  the 
engineers  of  Capt.  James  B.  Eads,  and  as 
such  he  gave  superintendence  to  the  con- 
struction of  the  Jetties  in  1875,  and  subse- 
quent years,— a  few  years  after  the  Packard 
entry  of  the  land  In  controversy.  It  further 
shows  that  he  subsequently  wrote  and  pub- 
Ished  the  History  of  the  Mississippi  Jetties, 
from  which  the  record  furnishes  extracts, 
and  we  quote  the  following,  viz.:  "About 
forty-five  years  ago  the  river  broke  through 
Its  west  bank,  twelve  miles  above  the  bead 
of  the  passes,  at  a  narrow  flsberman's  canal 
that  led  up  to  it  from  the  gulf.  In  a  short 
time  a  torrent  eighteen  hundred  feet  wide  and 
sixty  feet  deep  swept  through  this  crevasse. 
For  a  long  time  the  river  at  flood  poured 
through  It  with  great  velocity,  and  spread 
Its  muddy  waters  far  and  wide  over  the  shal- 
low bay.  The  same  principles  that  produced 
a  delta  at  the  mouth  of  the  river  formed 
one  here.  After  the  lapse  of  years  there 
appeared  well-marked  channels,  three  or 
four  feet  deeper  than  the  adjoining  shoals, 
which  gradually  rose  to  the  surface  by  the 
deposits  of  successive  overflows.  These 
shoals  confined  the  currents  still  more  to  the 
channels,  and  Increased  their  depth.  The 
seeds  of  grasses,  flags,  and  reeds  that  came 
down  with  the  river  found  a  lodgment  on 
the  half-submerged  banks,  and  soon  covered 
them  with  a  rank  vegetation.  This  growth 
caught  the  sediment  carried  into  it  by  the 
overflowing  waters  and  built  up  the  banks 
still  higher,  on  which  sprang  up  a  dense 
growing  of  willows,  crowding  out  the  weaker 
vegetation,  and  taking  possession  of  the 
whole  district  A  richer  and  more  conven- 
iently arranged  harvest  field  for  the  Jetties 
than  this  great  tract  of  willows  could  not 
have  been  found.  This  crevasse  is  generally 
known  as  the  'Jump.'  The  passes  of  the 
Jump  were  sufficiently  wide  and  deep  to  ad- 
mit a  good-sized  steamboat,  and  they  rami- 
fied this  subdelta  in  every  direction." 

Taking  the  testimony  of  this  witness  as  a 
guide  (and  we  think  It  but  fair  that  we 
should  do  so),  and  It  appears  evident  that 
the  alluvial  deposits  he  describes  gave  great- 
est elevation  to  the  lands  in  question  during 
the  series  of  years  Immediately  succeeding 
1836, — the  year  during  which  the  crevasse 
occurred,— and  consequently  there  must  have 
been  a  large  area  of  land  raised  above  in- 
undation, as  well  as  tidal  overfiow,  at  date 
of  patent  issued  to  Paclmrd,  in  1869,  more 
than  30  years  subsequently.  The  precise  con- 
dition of  things  existing  at  date  of  issuing 
patent  is  not  clearly  ascertainable  from  the 
evidence,  but  It  is  quite  apparent  that  such 
elevated  area  must  have  extended  much  be- 
yond the  limits  of  the  tract  it  conveyed  to 
Packard,  taking  the  surveyed  lots  on  the 
river  front  as  the  initial  point  of  calculation; 


and  presumably  the  register  of  the  land  of- 
fice was  aware  of  the  status  of  the  sea  marsh 
in  this  locality,  and  Issued  his  warrant  of 
location,  as  well  as  the  patent,  conformably 
thereto.  Accepting  this  as  the  tme  situation 
of  the  land  conveyed  by  the  patent.  It  is 
quite  manifest  that  it  did  not  constitute  a 
riparian  estate.  In  the  sense  of  the  civil  law, 
to  which  the  described  accretions  attached. 
In  the  recent  and  conspicuous  case  of  De- 
lachalse  v.  Maginnis,  44  La.  Ann.  1043,  11 
South.  715,  this  question  passed  under  crit- 
ical review  and  analysis,  and  this  court, 
through  Mr.  Justice  Fenner,  as  its  organ, 
said:  "The  principle  underlying  and  deter- 
mining the  title  to  alluvion  In  our  system 
Is  the  equitable  one  expressed  in  the  maxim, 
'Qui  sentit  onus,  sentlre  debet  et  commodum.' 
As  Portalls,  In  his  'Exposd  des  Motifs'  of  the 
Code  Kapoleon,  quaintly  says,  there  exists, 
so  to  speak,  an  aleatory  contract  between 
the  riparlous  owner  and  nature,  whose  ac- 
tion may  at  any  moment  despoil  or  increase 
his  estate.  In  which  sense  it  may  be  said  that 
rivers  give  or  take  away,  like  chance  or 
fortune.  If  it  takes  away,  the  owner  must 
bear  the  loss;  If  it  gives.  Justice  accords 
him  the  gain.  Another  principle  Is  that 
title  to  alluvion  is  a  purely  accessory  right, 
attaching  exclusively  to  riparian  proprietor- 
ship, and  incapable  of  existing  without  It 
This  la  Implied  In  the  reey  name  given  to 
the  right  as  a  right  of  accession;  and  the 
chapter  of  the  Code  under  which  the  provi- 
sions relative  to  alluvion  are  found  Is  head- 
ed thus:  'Of  the  Right  of  Accession  to  What 
Unites  or  Incorporates  Itself  to  the  Thing.' 
As  strongly  stated  by  this  court  in  the  lead- 
ing case  on  the  subject,  riparian  owner- 
ship Is  of  the  essence  of  the  right  of  allu- 
vion. The  alluvion  is  but  the  accessory. 
The  front  tract  is  the  principaL  The  for- 
mer cannot  exist  without  the  latter."  Mu- 
nicipality No.  2  V.  Orleans  Cotton  Press,  18 
La.  219.  Vide  Kuch  r.  City  of  New  Orleans, 
43  La.  Ann.  275,  9  South.  473.  But  this 
principle  has  been  Incorporated  into  our 
Code  In  the  following  words:  "The  accre- 
tions, which  are  formed  necessarily  and  Im- 
pwceptlbly  to  any  soil  situated  on  the  shore 
of  a  river,  or  other  stream,  are  called  allu- 
vion. The  alluvion  belongs  to  the  owner  of 
the  soil  situated  on  the  edge  of  the  water, 
whether  it  be  a  river  or  stream,  and  wheth- 
er the  same  be  navigable  or  not"  etc.  Hev. 
Civ.  Code,  art  509.  Counsel  quotes  from  the 
early  case  of  Stephenson  v.  Ooff,  10  Bob. 
(La.)  99,  as  favoring  the  theory  of  the  de- 
fendants, but  we  do  not  so  consider  it  It 
says:  "Where  It  Is  shown  that  the  bound- 
ary lines  of  the  lands  claimed  by  one  holding 
under  a  confirmation  by  the  United  States 
and  a  survey  made  by  a  governmoit  surveyor 
were  run  as  near  as  possible  to  a  bar,  the 
whole  of  which  was  subject  to  overflow  at 
high  water,  and  the  greater  part  of  it  to  an 
annual  overflow,  so  as  to  Include  all  the 
high  land  susceptible  to  ownership,  the  pro- 
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prletM-  win  be  entitled  to  the  anuvloii  or 
battnre  subsequently  formed  on  the  site  of 
the  bar."  But  we  are  of  the  opinion  that  the 
proper  construction  of  the  foregoing  quota- 
tion confirms  our  view.  See,  also,  Ferrlere 
V.  Olty  of  New  Orleans,  35  La.  Ann.  200. 
On  the  law  and  the  evidence  our  condn- 
slon  Is  clear  to  the  effect  that  the  defend- 
ants are  not  entitled  to  the  alluvion  that 
has  been  formed  on  the  rear  of  the  sea 
marsh  their  vendor  acquired  from  the  state. 
During  the  progress  of  the  trial  the  defend- 
ants set  up  an  estoppel  against  the  demands 
of  the  state,  the  proceedings  and  decision  of 
the  register  of  the  land  office  in  1889,  where- 
In  he  recognized  the  title  of  the  defendants 
under  the  Packard  patent,  and  canceled  cer- 
tain entries  of  other  parties  of  portions 
thereof  as  being  in  conflict  therewith,  act- 
ing under  the  authority  conferred  by  the  pro- 
visions of  Act  104  of  1888.  We  do  not  think 
this  a  serious  plea,  because  the  law  referred 
to  has  no  application  to  this  class  of  cases. 
The  act  in  terms  confers  upon  the  register 
authority,  under  the  circumstances  and  con- 
ditions named,  to  cancel  "dual  or  double 
entries"  which  have  been  made  "by  con- 
flicting claimants"  to  the  same  identical 
land.  But  the  lawmalier  was  so  cautious 
as  to  place  a  limitation  upon  the  power  con- 
ferred, and  only  authorized  him  to  cancel 
the  last  entry  made,  provided  such  entry  was 
made  through  error,  mistake,  or  otherwise; 
and  provided,  further,  the  flrst  or  former 
entry  is  held  to  be  valid.  Section  1,  Act 
104  of  1888.  The  following  Is  the  text  of 
the  register's  decision,  viz.:  "Baton  Rouge, 
April  24,  1889.  This  matter,  having  been 
submitted  by  B.  M.  White,  upon  his  evi- 
dence filed  by  him,  and  the  defendant 
Bayley  having  been  notified  by  letter  of 
said  White's  application  for  a  cancellation 
of  his  patents,  and  the  said  letter  having 
been  returned  In  due  course  of  maU  as  un- 
called for,  and  the  evidence  being  in  favor 
of  said  White's  application,  under  and  by 
virtue  of  Act  No.  104  of  1888  I  do  hereby 
cancel  patents  Nos.  2,050  and  2,072,  issued 
to  said  Q.  W.  B.  Bayley,  agent,  respectively, 
on  27th  April,  1876,  and  12th  day  of  June, 
1875.  This  24th  day  of  April,  1888.  John 
S.  Lanier,  Register."  Now,  It  appears  that 
the  defendants  trace  titie  to  the  lands  in 
controversy  through  the  identical  R.  M. 
White  upon  whose  application  the  patents 
of  Bayley,  supposed  to  be  in  conflict  wlin 
his  own,  were  canceled.  It  also  appears 
that  the  decision  was  based  solely  and  ex- 
clusively upon  the  evidence  he  filed,  and  that 
the  contestee  was  never  notified  of  said  pro- 
ceedings at  aU.  Such  a  proceeding  was  en- 
tirely ex  parte,  and  possesses  not  a  single 
Ingredient  ct  a  contestaUo  litis,  the  deter- 
mination of  which  forms  either  res  judicata 
or  an  estoppel  against  the  state;  and  she 
la  not  concluded  thereby.  After  a  careful 
Investigation  of  this  case^  we  have  reached 


the  deliberate  condnslon  that  the  Judgment 
appealed  from  Is  correct  Judgment  af- 
firmed. 

PARLANOB,  J.,  takes  no  part 


<46  lA  Ann.  TU> 
RICE  V.  RICE.    (No.  11,889.) 
(Supreme  Court  of  Loniaiana.     April  9,  1S94.> 

COSTBiCT— CONBIDEBATION— SpBOIHO  PBBFOBM- 
ANOK. 

1.  The  alleged  promise  of  a  mother  to  her 
son  to  lend  him  money  is  not  supported  by  the 
consideration  alleged  to  consist  in  the  acknowl- 
edgment that  he  received  certain  advances  from 
his  father's  succession;  least  of  all,  if  the  ac- 
knowledgment Is  charged  by  the  son  to  have 
been  untme. 

2.  Under  onr  laws,  damages,  and  not  spe- 
dflc  performance,  at  least  in  ordinary  cases,  are 
the  relief  for  breach  of  contract  for  the.  miy- 
ment  of  money.  Rev.  Civ.  Code,  arts.  U27,. 
1934;   1  Story,  Eq.  -Jur.  $  714. 

(Syllabus  by  the  Court) 

Appeal  from  civil  district  court,  parish  of 
Oi-leons;   George  H.  Th($ard,  Judge. 

Acti<Ki  by  George  E.  Rice  against  Uary  B. 
Rice.  Judgment  for  defendant,  and  plain- 
tiff appeals.    Affirmed. 

Henry  P.  Dart,  for  appellant  Dlnkelsplel 
&  Hart  for  appellee. 

MILLER,  J.  This  is  an  appeal  by  plain- 
tiff from  the  Judgment  of  the  lower  court 
dismissing  the  suit  against  the  defendant 
his  mother.  The  basis  for  the  demand  is 
supposed  to  be  furnished  by  a  paper  execut- 
ed by  the  plaintiff  before  a  notary,  acknowl- 
edging the  receipt  by  plaintiff  of  $3,600 
from  the  succession  of  his  fiithw,  and  the 
promise  of  the  defendant  in  consideration  of 
that  paper  to  lend  plaintiff  |2,500  for  10 
years  without  interest  The  cause  of  action 
is,  however,  amplified  by  the  allegations  in 
the  petiti<«  that  plaintiff's  claim  against  his 
father's  succession  was  disputed  by  his 
mother  and  his  coheirs;  that  to  setOe  the 
dispute  he  was  induced  to  acknowledge  he 
had  received  (3,500,  when  in  fact  but  $1,000 
had  been  received  by  him  from  the  succes- 
sion; and  that  be  was  "enticed"  to  make  the 
false  acknowledgmmt  by  the  promise  of  his 
mother  to  lend  him  $2,500.  The  rdief  de- 
manded is  a  Judgment  against  defendant  for 
the  amount  stipulated  to  be  paid  in  the  as- 
serted contract  or  the  annulling  of  the  en- 
tire acknowledgment  The  defendant  filed, 
among  others,  the  exception  of  no  cause  of 
action.  The  appeal  is  by  plaintiff  from  the 
Judgment  of  the  lower  court  sustaining  the 
exception. 

The  brief  for  plaintiff  treats  the  suit  as 
one  for  specific  performance.  The  relief 
usually  accorded  for  the  breach  of  contracts 
Is  damages.  Specific  performance  is  de- 
creed only  in  exceptional  cases.  It  is  diffi- 
cult to  conceive  of  any  injury  arising  from 
the  breach  of  contract  to  pay  or  lend  money 
ttat  cannot  be  impaired  by  damages.    Oar 
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Code  dedares, .  when  the  object  of  the  con- 
tract Is  anything  but  the  payment  of  money, 
the  damages  are  the  Iom  rastained,  or 
profits  of  which  the  party  has  been  deprived; 
and,  as  to  money  obligations,  damages  for 
delay  In  performance  are  limited  to  Interest 
Again,  the  Code  declares,  In  ordinary  cases, 
the  breach  of  the  contract  to  do  entitles  the 
party  aggrieved  only  to  damages,  but,  where 
this  wonld  be  an  Inadequate  comiiensatlon, 
spedflc  performance  will  be  constrained  If 
performance  Is  In  the  power  of  the  party 
who  has  contracted  the  obligation.  We 
think  that,  If  plaintiff  had  any  cause  of 
action,  he  has  no  basis  to  demand  specific 
performance  on  his  supposed  contract.  Rev. 
Civ.  Code,  arts.  1927,  1834,  1835;  1  Story,  Eq. 
Jur.  t  714,  as  to  spedflc  performance. 

But,  beyond  the  question  as  to  the  relief 
to  be  awarded  for  the  breach  of  the  con- 
tract of  loan,  there  Is,  In  our  opinion,  no 
contract  In  this  case.  The  supposed  consld- 
^ation  is  the  plalntifTs  acknowledgment  of 
the  advances  made  him  by  his  father.  TbaX 
aclcnowledgment  Is  manifestly  no  basis  what- 
ever to  support  the  asserted  promise  of  the 
mother  to  lend  him  $2,500.  If  there  was  any 
benefit  or  advantage  of  any  kind  accruing 
from  that  acknowledgment,  that  benefit  or 
advantage  was  not  derlred  by  the  mother. 
It  might  be  his  coheirs  could  avail  of  the 
adknowledgment,  but  not  his  mother,  whom 
he  sues.  Ii^  as  the  plaintiff  stated  In  his 
petition,  the  acknowledgment  is  untrue,  it  Is 
is  not  easy  to  perceive  It  would  serve  any 
purpose.  Our  conclusion  la  there  Is  no  cause 
of  action  stated  in  plaintiff's  petition,  either 
in  respect  to  the  asserted  contract  or  the 
demand  for  a  decree  annulling  his  acknowl- 
edgment. Rev.  Oiv.  Oode,  arts.  1770,  1893. 
It  la  therefore  ordered,  adjudged,  and  de- 
creed that  the  judgment  of  the  lower  court 
be  affirmed,  with  costs. 


(4t  La.  Ann.  tjt) 

EGAN  V.  FUSH.    (No,  ilfitlLy 
(Supreme  CSonrt  of  Louisiana.    Feb.  12,  1804.) 

SsquESTXATioN  —  DissoLUTios — VERiriOAWOH  or 

SUPPLEHEKTIL  COHPLAIHT. 

1.  It  is  more  than  doubtful  whether  a  se- 
qnestration  will  lie  antecedent  to  the  maturity 
of  the  debt  sued  on  in  any  case  except  that  indi- 
cated in  Code  Pr.  art.  275,  par.  6. 

2.  Conceding  arguendo  tluit  the  dismissal  of 
an  original  petition  does  not  necessarily  dis- 
solve a  sequestration  Issued  under  it,  and  that 
the  status  quo  of  a  Beisore  under  it  may  be 
saved  by  a  supplemental  i>etitioa  subsequently 
filed,  yet,  in  order  that  same  be  rendered  effica- 
cious, it  must  be  sworn  to. 

3.  That,  in  case  the  original  suit  and  se- 
(mestration  have  proceeded  oq  the  theory  that 
tiie  debt  is  due  at  time  of  filing,  a  supplemental 
petition,  alleging  the  new  and  substantial  fact 
that  the  debt  has  become  doe  since  the  suit 
was  filed,  changes  the  substance  of  the  original 
demand  in  an  Important  particular. 

(Syllabus  by  the  Court.) 

•*B«fasaring  refused  March  X,  18M. 


Appeal  from  dvll  district  court,  parish  of 
Orleans;  Thomas  C.  W.  Ellis,  Judge. 

Action  by  Thomas  Egan  against  Charles  M. 
Fnsh.  Judgment  for  plaintiff,  and  defendant 
appeals.   Reversed. 

W.  S.  Farkerson,  for  appellant  Frank  Mc- 
Gloiu,  for  appellee. 

WATKINS,  J.  Suit  was  filed  on  the  23d  ot 
February,  1883,  upon  a  promissory  note  ma- 
turing on  the  18th  of  March,  fc^lowlng,  ac- 
companied by  a  writ  of  sequestration.  On 
the  27tb  of  Febroat7,  following,  the  defend- 
ant moved  to  dissolve  the  sequestration,  upon 
two  grounds,  to  wit:  First,  that  the  allega- 
tions of  the  petition  are  ontnie;  second,  that 
the  debt  sued  on  was  not  doe  at  date  of  suit 
On  the  2d  of  March,  thereafter,  defendant 
filed  an  excepttcm  of  prematurity  and  no 
cause  of  action.  On  the  8th  of  March  the 
plaintiff  filed  a  supplemental  petition,  setting 
up  the  maturity  of  the  note  sued  on  since  the 
filing  of  the  original  petition.  On  the  20th  of 
March,  1883,  the  defendant  filed  an  exception 
to  the  supplemental  petition,  on  the  ground 
that  it  charged  the  substance  of  the  demand 
of  the  wlginal  petition,  and  was  consequently 
inadmissible.  On  the  trial  the  exceptions 
wero  ovoTuled  as  to  the  supplemental  peti- 
tion, the  original  petition  was  dismissed,  and 
the  sequestration  allowed  to  stand;  the  court 
a  qua  treating  the  supplemental  petition.  In 
personam,  filed  after  the  maturity  of  the  note, 
and  several  days  subsequent  to  the  making  of 
the  affidavit  as  the  inception  of  this  salt 
Snbsequentiy  the  defendant  filed  an  answer, 
reserving  the  benefit  of  his  exceptions,  and 
the  cause  went  to  Judgment  In  favor  of  the 
plaintiff  for  the  amoont  of  his  debt  sustain- 
ing the  writ  of  sequestration,  and  enforcing 
the  vendor's  Uen  upon  the  pn^perty  seized, 
and  the  defendant  has  appealed. 

From  the  foregoing  analysis  of  the  Read- 
ings and  Issues  In  this  case.  It  Is  evident  that 
the  determinative  questions  are  (1)  whetho: 
the  sequestration  should  have  been  dissolved 
on  account  of  the  alleged  prematurity  of  the 
suit;  (2)  whether  the  plaintiff's  supplemental 
petition  changed  the  substance  of  his  original 
demand.  Reference  to  the  petition  discloses 
that  suit  was  filed  on  the  23d  of  February, 
1883,  upon  an  tmcondltional  obligation  of  the 
defendant,  bearing  date  September  1,  1882. 
and  maturing  on  the  1st  of  March,  following; 
that  the  prayer  thereof  is  "that,  after  due 
proceedings,  there  be  Judgment  In  favor  of 
petitioner,  and  against  [the  defendant].  In  the 
full  sum  of  $2,666.67,  with  vendor's  privilege 
on  the  property  described,  and  Interest  as 
claimed,  at  eight  per  cent,"  etc.  Alleging  hia 
vendor's  lien  upon  certain  movable  property, 
described  as  being  in  the  defendant's  posses- 
sion, and  swearing  "that  affiant  fears  that 
[the  defendant]  will  conceal,  part  witii,  or  dis- 
pose of  same  during  the  pendency  of  the 
suit,  to  the  prejudice  of  his  vendor's  lien,  the 
petitioner  claimed  aad  obtained  a  se^uestta* 
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Uon.  On  this  ghowlns,  there  Is  no  dOTil>t  tliat 
suit  was  filed  before  the  debt  became  due, 
and  that  an  absolute  and  unconditional  jadg- 
ment  was  prayed  for,  before  same  went  to  Its 
maturity.  Consequently,  tbe  exception  of 
prematurity  was  well  grounded,  and  the  orig- 
inal petition  was  correctly  dismissed  by  the 
Judge  a  quo.  But  Just  here  the  two  preced- 
ing contentions  enumerated  arose  In  the  court 
below,  the  Judge  maintaining  the  sequestra- 
tion, and  holding  the  supplemental  petition  to 
be  consistent  with  the  original  petition  and 
tbe  inception  of  the  suit 

1.  Was  the  sequestration  properly  issued  or 
correctly  maintained,  the  original  petition  bar- 
ing been  dismissed?  The  supplemental  i>etl- 
tlon  was  filed  on  tbe  9th  of  March,  1893,  subse- 
quent to  the  maturity  of  the  debt,  and  also 
to  the  filing  of  defendant's  exception  of 
prematurity.  It  does  not  contain  the  reit- 
eration of  all  the  ayerments  and  charges  of 
the  original  petition,  and  Is  unaccompanied 
by  any  additional  averment,  to  the  effect  that 
the  cause  for  the  issuance  of  the  writ  of 
sequestration  continued  to  exist;  and  no  ad- 
ditional affidavit  was  made,  order  obtained, 
or  bond  given  In  connection  therewith. 
There  Is  no  provision  of  the  Code  of  Prac- 
tice which  authorizes  the  issuance  of  a  writ 
of  sequestration  before  the  debt  secured  be- 
comes due,  as  in  case  of  attachment  and 
provisional  seizure.  Code  Pr.  art&  275  et 
seq.,  244,  287.  But  In  such  case  the  Code 
makes  special  allegations  In  the  petition  and 
accompanying  affidavit  necessary  and  es- 
sentiaL  For  instance,  In  reference  to  an  at- 
tachment Its  requirement  is  "that.  In  case 
where  the  debt  or  obligation  Is  not  yet  due, 
such  attachment  may  be  granted,  *  *  * 
and  It  shall  be  lawful  for  any  Judge  •  *  • 
to  oriet  a  writ  of  attachment  to  issue  when- 
ever said  Judge  shall  be  satisfied  *  •  • 
of  the  existence  of  said  debt,  •  •  •  and 
swears  that  said  debtor  Is  about  to  remove 
his  property  out  of  the  state  before  said 
debt  becomes  due,"  etc.  Id.  art  244.  In 
reference  to  a  provisional  seizure,  its  require- 
ments are  "that  It  shall  be  sufficient  to  en- 
title a  lessor  to  obtain  said  writ  to  swear 
to  the  amount  which  he  claims,  whether  due, 
or  not  due,  and  that  he  has  good  reasons  to 
believe  that  said  lessee  will  remove  the  fur- 
niture, or  property  on  which  he  has  a  lien, 
or  privilege  out  of  the  premises,  and  that 
he  may  be  thereby  deprived  of  his  lien,"  eta 
Id.  art  287.  But  these  provisions  are  re- 
stricted to  tbe  issuance  of  the  two  conserva- 
tory writs  mentioned,  and  do  not  apply  to 
the  main  demand  fbr  the  debt  of  the  defend- 
ant Clearly,  It  is  contemplated  by  these 
articles  that  the  fact  must  be  set  out  affirma- 
tively that  the  debt  declared  upon  Is  not  due 
at  time  of  filing  of  the  suit  accompanied  by 
the  f<»rmal  and  specific  allegation  of  the 
other  facts  mentioned  therein  as  rendering 
the  process  necessary  antecedent  to  the  mar 
tDrity  of  the  debt  These  provisions  are  ex- 
ceptional, and  to  be  strictly  oonstrued,  and 


not  to  be  extended  to  any  other  cases  not 
covered  by  them.  There  is  no  corresponding 
provision  of  the  Code  applicable,  in  terms, 
to  the  issuance  of  a  writ  of  sequestration 
prior  to  the  maturity  of  tbe  debt  sued  upon, 
though  this  court  has  so  InteriH«ted  panu 
graph  6  of  article  276  of  the  Code  as  to  waJ^ 
rant  Its  Issuance  prior  to  the  maturity  of  the 
debt  In  an  exceptional  class  of  cases,  not  in- 
cluding the  instajit  caae^  The  language  ot 
this  paragraph  is  as  follows,  vis.:  "A  cred- 
itor by  special  mortgage  shall  have  tbe  power 
of  sequesterlDg  mortgaged  property,  when  he 
apprehends  that  it  will  be  removed  ovi  tf 
til*  liate  b^ore  A«  can  hav«  tAt  btnefit  of 
hit  mortgage,  and  leiU  make  oath  of  ih«  fact 
uhieh  mdiieed  hit  apprehention.''  (Our  ital- 
ics.) In  Neilson  v.  Pool,  17  La.  209,  this  In- 
terpretation was  placed  upon  the  provisions 
of  that  article:  The  note  sued  on  in  that 
case  became  due  on  the  1st  of  Deceml>», 
1839,  and  suit  was  commenced  on  the  3d  of 
September  preceding;  plalntifl?  alleging  that 
his  debt  was  not  then  due,  and  that  same 
was  secured  by  a  mortgage  and  privilege 
on  the  defendant's  crop,  which  he  verily 
feared  and  believed  it  was  his  intention  to 
"remove  beyond  the  Jurisdiction  of  the  court, 
and  out  of  tbe  state,  before  his  debt  becomes 
due,  and  deprive  him  of  the  only  security  he 
has  for  the  payment  of  his  debt;"  and  his 
prayer  was  tliat  the  crop  be  sequestered,  and 
that  he  have  Judgment  for  tbe  amount  of  his 
note  when  same  fell  due,  recognising  his 
mortgage  and  privilege.  The  court  states 
that  "on  Ist  of  February,  1840,  a  supple- 
mental petition  was  filed,  setting  forth  the 
same  facts,  and  containing  the  same  allegap 
tions,  accept  as  to  the  sequestration,  which 
has  been  already  obtained,  praying  for  Judg- 
ment on  the  note^  with  a  privilege  or  Hen 
on  the  crop,"  etc.  On  these  averments  • 
Judgment  by  default  was  talcen  up<»  tbe 
original  and  amended  petitions,  and  snbse- 
quentiy  the  defendant  filed  an  answer,  one 
averment  of  which  was  to  the  efl?ect  that  the 
suit  was  premature,  and  the  sequestration 
without  cause.  But  these  defenses  did  no* 
prevail,  and  Judgment  went  against  the  de- 
fendant on  bis  note  and  m<Hrtgage,  recognis- 
ing and  enforcing  the  plaintitC's  lien  on  tha 
crops  sequestered. 

In  the  instant  case  no  mortgage  Is  allegej^ 
and  neither  the  plalntltTs  petition  nor  affi- 
davit contains  any  averment  that  the  defend- 
ant's intention  was  to  remove  the  property 
on  which  he  daims  a  privilege  "out  of  the 
state,  befMe  his  debt  became  due."  The  case 
of  Gardner  v.  Shipley,  4  Iia.  Ann.  184,  warn 
predicated  upon  allegations  quite  similar  to 
those  quoted  from  Neilson  r.  Pool,  and  there- 
to a  almilar  exception  of  prematurity  was 
urged,  and  with  like  results;  and  the  court, 
in  its  opinion,  said:  "The  argument  present* 
ed  by  the  opposite  party  is  that  the  debt,  be- 
ing unmatured,  should  not  be  sued  for;  and 
the  right  to  a  sequestration,  being  a  mere  ac- 
cessory right,  must  <oUo  w  the  fate  of  the  pil» 
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dpal  demand.  The  text  of  the  law  does  not 
require,  in  terms,  that  the  debt  secured  by 
the  mortgage  or  privilege  shoold  have  mar 
tared;  [but]  certainly  its  spirit  is  conserva- 
tive, and,  in  our  opinion,  embraces  the  pres- 
ent case," — citing  with  approval  the  case  of 
Neilson  v.  Pool.  But  it  is  necessary,  in  order 
to  sustain  a  writ  of  sequestration  under  the 
dted  article  of  the  Oode,  that  its  require- 
ments be  rigidly  and  doeely  pursued;  for  it 
waa  held  in  Clark  v.  Glover,  14  La.  266,  that 
an  affidavit  stating  that  the  plaintift  "fears 
[that]  the  defendant  may  remove  the  mort- 
gaged stock  out  of  the  Jurisdiction  of  the 
state"  is  insufficient  to  obtain  an  order  of 
sequestration;  that  it  "should  state  the  facts 
which  Induce  his  apprehension."  In  that 
case  the  property  sequestered  was  a  slave, 
and  "the  alleged  ground  f<^  obtaining  this 
order  was  their  apprehension  that  the  slave 
would  be  removed  out  of  the  state;"  and  the 
sequestration  was  dissolved  because  of  the 
insufQdency  of  the  affidavit  The  court  ad- 
hered to  the  doctrine  of  the  above-cited  cases, 
and  quoted  them  approvingly,  in  Bres  t. 
Booth,  1  La.  Ann.  807,  and  held  that  "to  en- 
title a  plaintiff  to  sequester  mortgaged  prop- 
erty, on  the  ground  of  his  apprehension  that 
it  will  be  removed  out  of  the  state  before  he 
can  have  the  benefit  of  his  mortgage,  he  must 
make  oath  to  the  facts  which  induced  his 
apprehension.  It  Is  not  sufficient  to  swear 
that  he  apprehends  the  removal."  Oode  Pr. 
art  275,  par.  6.  It  is  evident  that  while 
maintaining  writs  of  sequestration  issued  un- 
der the  provisions  of  that  particular  para- 
graph, prior  to  the  maturity  of  the  debt  for 
the  reason  that  such  is  believed  by  the  court 
to  be  the  spirit  of  the  law,  it  intended  to  re- 
quire of  litigants  the  strictest  adherence  to 
the  requirements  thereof  in  procnring  same, 
and  not  to  extaid  that  r^ef  to  any  other 
class  of  cases  arising  under  other  provisions 
of  that  artlde^  because  the  court  was  evident- 
ly not  unmindful  of  the  safe  and  conservative 
rule  that  has  constantly  been  adhered  to,— 
tiiat  a  sequestration  can  only  Issue  when  a 
party  is  dearly  entitled  to  it  and  it  is  es- 
preasly  allowed;  that  it  Is  a  harsh  remedy, 
and  not  to  be  extended  by  implication  to  cases 
not  contemplated  by  law.  Talamon  v.  Ytasse, 
4  Bob.  (La.)  462;  Shropshire  v.  Bossell,  2  La. 
Ann.  961;  Beck  v.  Brady,  6  La.  Ann.  444; 
Barrier  v.  Feste,  9  La.  Ann.  535;  Crawford 
V.  Jones,  2  La.  Ann.  826;  Wilson  v.  Church- 
man, 4  La.  Ann.  452;  Pasley  v.  McOonnell, 
37  La.  Ann.  552.  The  rule  announced  In  the 
fmregolng  cases  was  again  recognized  in  Cat- 
lett  V.  Heffner,  23  La.  Ann.  578,  In  which 
the  court  held  that  a  sequestration  may  Issae 
In  accordance  "with  article  275,  Code  Pr., 
but  the  suit  cannot  be  instituted  before  the 
maturity  of  the  obligation."  In  that  case 
suit  was  filed  on  the  26th  of  November,  1S6S, 
to  enforce  the  collection  of  a  note  maturing 
on  the  1st  of  January  following.  The  peti- 
tion alleged  the  existence  of  a  mortgage  to 
■ecore  the  debt,  and  the  prayer  of  the  petition 


demanded  the  Issuance  of  a  sequestration  at 
date  of  filing  suit  and  an  absolute  Judgment 
for  the  amount  of  the  debt  To  this  petition 
the  defendant  tendered  the  exception  of  pre- 
maturity, and  moved  to  dissolve  the  writ  of 
sequestration,  but  same  were  overruled.  This 
court  was  of  opinion  that  the  plea  of  the 
prematurity  should  have  been  sustained,  and 
the  court  said:  "Because  the  plaintiff,  under 
the  state  of  facts  contemplated  by  article 
275,  Code  Pr.,  may  sequester  the  mortgaged 
property  to  prevent  its  removal  from  the 
state  'before  he  can  have  the  benefit  of  his 
mortgage,'  whether  the  same  be  due  or  not 
due,  does  not  give  him  greater  rights  than 
the  mortgage  gave  or  the  debtors  have  ctm- 
sented  he  should  have  as  to  the  time  at  which 
he  may  enforce  payment"  A  like  opinion 
was  entertained  in  Duncan  v.  Wise,  39  La. 
Ann.  74,  6  South.  13.  An  attentive  examina- 
tion of  adjudicated  cases  has  not  enabled  us 
to  discover  one  in  which  a  writ  of  sequestra- 
tion was  permitted  to  stand,  when  issued 
prior  to  the  maturity  of  the  debt,  in  any  oth- 
er class  of  cases  than  the  one  mentioned  in 
the  cases  dted,  and  then  only  on  compliance 
with  the  requirements  pointed  out  In  the  stat- 
ute; and  It  is  evident  that  the  plaintiff  has 
not  brought  his  case  within  those  require- 
ments, the  averments  of  bis  petition  not  def- 
initely fixing  the  date  his  debt  went  to  ma- 
turity, though  bis  prayer  is  for  an  absolute, 
unconditional  Judgment;  and  there  is  no  al- 
legation that  his  debt  was  secured  by  mort- 
gage, or  that  be  apprehended  that  the  proper- 
ty on  which  he  has  a  privilege  was  about  to 
be  removed  out  of  the  state  during  the  pen- 
dency of  the  suit  The  case  of  Warfield  v. 
Oliver,  23  La.  Ann.  612,  Is  relied  upon  as  con- 
taining the  proposition  that  the  flUng  of  a 
supplemental  petition  is  the  real  commence- 
ment of  the  suit  and  relates  back  to  date  of 
filing  the  original  suit  and  vrill  maintain  a 
writ  of  sequestration  In  statu  quo,  notwith- 
standing the  original  petition  be  dismissed 
on  an  exception  as  premature.  That  case  is 
not  however,  in  point  because  the  suit  was 
brought  np<Hi  a  series  of  notes  toe  rent  a 
pait  of  which  were  due,  and  a  part  not  due; 
and  the  defendant's  exception  was  directed 
at  those  not  due,  and  the  same  was  only  to 
that  extent  sustained.  Consequently  the  writ 
was  not  dissolved  as  to  the  notes  that  w»e 
already  due  at  time  suit  was  filed;  but  In  the 
Instant  case  suit  was  brought  on  a  single 
note,  which  was  not  due,  although  absolute 
Judgment  is  demanded  on  it  This  allegation 
and  accompanying  prayer  rendered  defend- 
ant's exception  necessary,  and  caused  the 
dismissal  of  the  suit  in  its  entirety.  That 
such  is  the  fate  of  a  suit  prematurely  filed 
is  attested  by  the  opinion  of  our  predecessors 
in  State  v.  Judge,  31  La.  Ann.  120.  The  case 
of  Oatlett  V.  Heffner,  23  La.  Ann.  577,  is 
somewhat  similar  to  the  Warfield  Case, 
though  instituted  upon  a  single  note  not  due, 
and  secured  by  a  spedal  mortgage,  thus  rele- 
gating it  to  the  exceptional  dass  above  vaea- 
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tloned  In  tbat  case  the  exception  of  prema- 
turity was  sustained,  the  suit  dismissed,  and 
the  sequestration  dissolved.  In  the  case  of 
Barriere  v.  Feste,  9  La.  Ann.  535,  a  seques- 
tration was  obtained  of  goods  cm  which  the 
plaintlflTs  claimed  a  vendor's  lien,  but  no 
mortgage,  the  suit  being  founded  on  two 
notes  thereafter  to  become  due.  To  this  suit 
and  sequestration  the  defendant  excepted, 
"on  the  ground  that  no  case  had  been  made 
by  the  pleadings  and  affldavits  to  authorize 
such  remedy,  and  they  also  excepted  on  the 
ground  of  its  prematurity."  The  exceptions 
were  sustained,  the  suit  dismissed,  and  the 
sequestration  dissolved.  On  appeal  to  this 
court  the  Judgment  of  the  district  court  was 
affirmed,  the  court  simply  stating  that  "the 
district  court  took  a  correct  view  of  all  the 
questions  raised  by  the  appellants."  That 
case  Is  exactly  in  point.  Like  the  instant 
one,  it  was  brought  on  notes  not  due,  and  se- 
cured by  a  vendor's  lien.  Upon  the  defend- 
ant's exception  of  prematurity,  the  suit  was 
dismissed,  and  the  sequestration  dissolved. 
This  is  the  same  exception  and  relief  that  Is 
demanded  on  the  part  of  the  defendant  The 
two  cases— that  of  Barriere  and  the  Instant 
one  — are  exactly  parallel.  After  diligent 
search,  we  have  been  unable  to  find  any  de- 
cision of  this  court  wherein  that  case  has 
been  overruled  or  a  contrary  doctrine  main- 
tained. 

But  while  there  seems  to  be  no  escape  from 
the  conclusion  that  the  defendant's  exception 
wad  well  taken,  and  should.  In  keeping  with 
our  jurisprudence,  be  maintained  in  toto,  yet, 
without  pledging  this  court  unalterably  to 
this  view,  we  are  of  opinion  that  we  may 
safely  place  our  decision  upon  a  different 
footing,  equally  as  fatal  to  the  plaintiff's  se- 
questration. It  Is  that  the  plaintiff  made  no 
oath  to  his  supplemental  petition,  procured 
no  additional  order,  and  obtained  no  new  writ 
of  sequestrationi  On  the  authority  of  Le- 
mann  v.  Tmxillo,  32  La.  Ann.  65,  an  affidavit 
accompanying  a  supplemental  petition  la  a 
sine  qua  non  to  the  maintenance  of  a  writ  of 
sequestration  issued  under  the  original  peti- 
tion, and  for  the  preswatlon  of  the  status  quo 
after  the  dismissal  of  the  original  petition; 
for  "the  supplemental  petition,"  say  the 
court,  "set  up  the  new  and  Important  fact 
that  some  $400  more  were  dne  plaintiff  than 
the  amount  claimed  In  the  original  petition. 
These  petitions  should  therefore  have  been 
sworn  to,  new  orders  and  new  writs  granted 
under  them."  Inasmuch  as  no  affidavit  was 
made  to  the  supplemental  petition,  the  seques- 
tration was  dissolved.  The  same  view  was 
entertained  and  enforced  in  Gumbel  v.  Beer, 
36  La.  Ann.  487,— a  case  of  sequestration  In 
the  enforcement  of  a  vendor's  lien  securing  a 
debt  past  due.  In  the  last  case  there  was  an 
affidavit  accompanying  the  supplemental  peti- 
tion, but  no  new  order  was  obtained,  and  the 
court  held  that  it  was  unavailing  and  super- 
fluous. In  the  instant  case  the  supplemental 
petition  simply  alleges  the  fact  of  the  debt 


sued  upon  having  reached  maturity  since  the 
suit  wcus  filed,  entitling  the  plaintiff  to  judg- 
ment. This  averment  was  of  far  greater  im- 
portance to  the  plaintiff  than  that  of  the  gup- 
plemental  petition  in  the  Lemann  Caae, 
claiming  only  an  additional  sum  of  $400;  but 
It  was  not  accompanied  by  any  new  or  addi- 
tional affidavit,  order,  or  writ,  and  no  aver- 
ment Is  made  of  the  continued  existence  of 
the  causes  tor  which  the  original  writ  was 
Issued.  Considering  the  well-grounded  and 
ancient  rule  of  our  jiulspnidence  that  seques- 
tration is  a  harsh  remedy,  and  must  be  con- 
strued and  determined  by  the  condition  of 
things  existing  at  date  of  Issuance,  the  con- 
viction is  clear  that  the  writ  issued  In  the  in- 
stant case  must  be  dissolved  at  plaintUTs 
costs,  for  the  reas<»i  that  the  plaintiff  has 
failed  to  observe  some  of  the  essential  requi- 
sites fcH*  its  maintenance. 

2.  But,  in  any  event,  we  regard  the  defend- 
ant's exception  to  the  supplemental  i>eation 
good,  same  being  that  it  changed  the  sub- 
stance of  his  original  demand  by  alleging 
that  the  note  sued  on  bad  become  due  since 
the  institution  of  the  suit,  whereas  the  de- 
mand of  his  original  suit  was  predicated  up- 
on an  obligation  as  already  due,  and  upon 
which  demand  prayer  was  made  tor  an  un- 
conditional judgment  In  Bank  v.  Moss,  41 
La.  Ann.  232,  6  South.  26,  a  case  of  attach- 
ment on  a  debt  not  due  is  presented,  and  to 
which  the  defendant  tendered  on  exception  of 
prematurity.  Pending  the  trial  of  the  excep- 
tion, the  plaintiff  tendered  and  caused  to  be 
filed  a  supplemental  petition,  setting  out  the 
fact  as  alleged  in  the  supplemental  petition 
in  the  instant  case,  of  the  debt  having  be- 
come due  since  the  suit  was  filed.  Of  this 
suit  and  exception  the  court  say:  "The  mo- 
tion to  dissolve  was  filed  on  the  8tb  of  No- 
vember, 1887,  and  plaintiff's  right  to  Its  at- 
tachment was  therefore  at  Issue  when  the 
amended  petition  was  filed.  It  then  follows 
that  it  cannot  be  considered  if  it  contains  any 
substantial  averment  on  the  issue  of  the  at- 
tachment which  was  not  to  be  found  In  the 
original  petition.  By  referring  to  the  latta:, 
it  will  appear  that  neither  of  the  drafts  had 
matured  at  the  date  of  attachment  or  of  the 
filing  of  the  petition,  while  in  the  amended 
petition  It  Is  distinctly  alleged  that  all  four 
of  the  drafts  had  matured.  •  «  •  The 
state  of  things  thus  disclosed  is  as  wlddy  dif- 
ferent from  the  position  contained  in  the  orig- 
inal pleadings  as  light  differs  from  darkneiw. 
In  other  words,  everything  which,  under  law 
and  jurisprudence,  was  lacking  to  justify  the 
proceedings  by  attachment  in  the  cvlginal 
pleadings,  is  supplied  by  the  lapse  at  time 
and  by  the  happening  of  subsequent  events, 
through  the  proposed  amended  petition. 
*  *  *  FrcMn  the  very  nature  of  things,  tba 
events  and  proceedings  therein  described 
wonld  not  have  a  retroactive  effect  so  aa  to 
make  it  appear,  on  the  23d  of  September,  tbat 
maturities  to  occur  in  October  and  November 
and  December,  following,  bad  already  taken 
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placa  To  argne  against  fhi  aDowasce  of 
BQch  amended  pleadings,  under  the  restricted 
Issue  to  be  bereln  dlscossed,  is,  after  all,  la- 
bor to  proye  a  self-evident  propositioiL  Hart 
y.  Bowie,  34  La.  Ann.  325."  On  the  theory 
of  that  opinion,  there  can  be  no  donbt  of  the 
supplemental  petition  in  the  Instant  case 
changing  the  substance  of  the  demand  In  the 
orlgtoal  petition,  for  the  stronger  reason  that 
the  debt  is  alleged  to  be  due  in  the  original 
petition,  and  absolute  Judgment  Is  prayed  for 
while  In  the  supplemental  petition  the  allega- 
tion Is  made  that  the  debt  became  due  since 
the  filing  of  the  suit;  the  two  substantial  and 
necessary  allegations  being  in  conflict  Hence 
the  defendant's  exception  to  the  supplemental 
petition  was  well  grounded,  and  should  haye 
been  sustained. 

A  yery  careful  oooslderation  of  this  case  in 
all  of  its  bearings  has  led  us  to  the  following 
o(«cluslons,  yiz.:  First,  that  It  is  more  than 
doubtful  whether  in  this  class  of  cases  a 
sequestration  Is  at  all  permissible  antecedent 
to  the  maturity  of  the  debt;  second,  that  con- 
ceding arguendo  that  the  dismissal  of  an 
original  petition  does  not  necessarily  dlssolye 
the  sequestration,  and  that  the  status  quo  of  a 
seizure  under  it  may  be  saved  by  a  supple- 
mental petition  subsequently  filed,  yet,  in  or- 
der that  same  may  be  rendered  efficacious,  it 
must  be  swwn  to;  third,  that.  In  case  the 
original  suit  and  sequestration  have  proceed- 
ed on  the  theory  that  the  debt  is  due  at  time 
of  filing,  a  supplemental  petition,  alleging  the 
new  and  substantial  fact  that  the  debt  has  be- 
come due  since  the  suit  was  filed,  changes  the 
substance  of  the  original  demand  in  an  im- 
portant particular.  Being  satisfied  of  these 
IkroiKXBltlons,  the  plalntifTs  sequestratiou  can- 
not stand;  the  supplemental  petition  must  be 
dismissed.  It  Is  therefore  orAtxei  and  de- 
creed that  the  Judgment  appealed  from  be  re- 
versed, and  It  Is  further  ordered  that  the 
plaintifTs  suit  and  sequestration  1M  dis- 
missed, at  his  costs  in  both  courts. 


(33  Piiu  en) 

BTBRBTT  et  al.  y.  STATE. 
(Supreme  Court  of  Florida.     May  22,  1884.) 

iNDIOmSMT  —  AlXSOATIOSB    AM    TO    OSB  AlSMO 

Aim  Aaartisa—Ooufvnsaj  or  Wirs  as  Wit- 

NK8S. 

1.  A  Joint  indictment  against  two  persons, 
charging  by  proper  averments  the  commisBion  of 
43ime  by  the  one,  and  that  the  other  was  pres- 
ent, aiding,  abetting,  and  asslBtin^  in  the  com- 
mLssion  of  the  said  crime,  is  sufficient  as  to  the 
latter  without  repeating  in  the  allegations  as  to 
him  the  acts  that  constitute  the  crime  charged. 

2.  Section  1004^  Bey.  St.,  as  adopted  and 
sow  in  the  office  of  the  secretary  of  state,  con- 
tained the  following  provision,  viz.:  "Married 
perscma  shall  be  competent  witnesses  for  or 
against  each  other  in  civil  cases  wherein  either 
of  them  is  a  party  and  ia  allowed  to  testify." 
This  provision  was  not  in  the  Revised  Stat- 
utes as  published,  bat  in  the  construction  of 
said  statutes,  in  connection  with  the  legislation 
of  1891,  such  provirion  must  be  considered  as  a 
part  of  said  revision. 


8.  Chapter  4029,  Acts  1891,  on  the  subject 
of  married  persons  testifying  in  civil  cases, 
not  only  includes  the  provisions  of  section  1094, 
as  contained  in  the  Revised  Statutes  as  adopt- 
ed, but  is  more  extensive  as  to  permitting  such 
persons  to  testify  in  sncli  cases;  and,  according 
to  the  rule  of  construction  presoribed  ^the  leg- 
islature in  section  1,  c.  4w5,  Acts  1891,  must 
be  regarded  as  superseding  said  section  1094 
when  the  Revised  Statutes  went  into  effect. 

4.  Chapter  4029,  Acts  1891,  providing  that 
in  the  trial  of  civil  actions  neither  hnsband  nor 
wife  shall  be  excluded  as  witnesses  where  ^ther 
of  them  is  an  interested  party  to  the  suit  pend- 
ing, and  section  2863,  Rev.  St.,  that  "the  provi- 
sions of  law  relative  to  competency  of  wit- 
nesses in  civil  cases  shall  obtam  also  in  crim- 
inal cases,"  do  not  conflict  with  each  other,  and 
should  be  construed  in  harmony  as  parts  of  one 
and  the  same  Irady  of  statutory  law  enacted 
by  the  same  legislative  body  at  the  same  ses- 
sion. 

5.  Under  chapter  4029,  Acts  1891,  and  sec- 
tion 2863.  Rev.  St.,  the  rule  as  to  the  oompeten- 
cy  of  husband  and  vrife  to  testify  for  or 
against  each  other  In  civil  cases  will  apply  also 
to  criminal  trials.  As  to  the  application  of 
said  role  l>etween  husband  and  wife  in  civil 
cases  to  criminal  trials,  Rauey,  C.  J.,  dissented. 

(Syllabus  by  the  (3ourt.) 

Error  to  circuit  court,  Alachua  county;  W. 
A.  Hocker,  Judge. 

WUllam  H.  Eyerett  and  Madison  Everett 
were  convicted  of  murder,  and  bring  error. 
AfiSrmed. 

R.  W.  &  W.  M.  Davis,  for  plaintiff  In  errw. 
W.  B.  Lamar,  Atty.  Oen.,  for  the  State. 


MABRT,  X  The  plalntifla  In  error  were 
Jolntiy  indicted  In  May,  A.  D.  1893,  for  the 
murder  of  J.  Fletcher  Tillman,  and,  after  ar- 
raignment and  trial,  William  H.  Everett 
was  convicted  of  murder  In  the  first  degree, 
and  recommended  to  the  mercy  of  the  court, 
and  Madison  Everett  was  convicted  of  mur- 
der In  the  third  degree. 

William  H.  is  indicted  as  principal  In  the 
3rst  degree,  and  Madison  as  being  felonious- 
ly present,  aiding,  inciting,  attetting,  and  as- 
sisting the  commission  of  the  murder. 

One  of  the  assignments  of  error  here  Is 
that  "the  court  erred  In  admitting,  oyer  the 
objections  of  the  defendants'  coimsel,  any 
testimony  against  Madison  Everett  und^: 
the  indictment,  he  being  charged  as  principal 
by  being  feloniously  present,  aiding,  abet- 
ting, inciting,  and  assisting,  it  not  being 
charged  or  alleged  how  he  aided,  abetted,  in- 
cited, and  assisted."  After  the  usual  formal 
allegations  In  indictments  for  murder,  the  one 
here  charges  that  William  H.  Everett  and 
Madison  Evorett,  on  a  certain  day  and  year, 
in  the  coimty  and  circuit  mentioned,  "with 
fwce  and  arms,  at  and  In  the  county  of 
Alachua  aforesaid,  did,  without  authority  of 
law,  willfully,  feloniously,  of  their  malice 
aforethought,  and  from  a  premeditated  de- 
sign to  effect  the  death  of  one  3.  Fletcher 
Tillman,  make  an  assault  upon  the  said  3. 
Fletcher  Tillman,  and  a  certain  pistol  which 
then  and  there  was  loaded  with  gunpowder 
and  leaden  bullets,  and  by  him,  the  said 
William  H.  Everett,  had  and  held  In  bl» 
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band,  he,  the  said  William  H.  Everett,  did 
then  and  there  unlawfully,  wlUfully,  feloni- 
ously, of  bis  malice  aforethought,  and  from  a 
premeditated  design  to  effect  the  death  of 
the  said  J.  Fletcher  TUlman,  shoot  off  and 
discharge  at  and  upon  the  said  J.  Fletcher 
Tillman,  thereby,  and  by  thus  striking  the 
said  J.  Fletcher  Tillman  with  two  of  the 
leaden  bullets  aforesaid,  inflicting  on  and  in 
the  head  of  him  the  said  3.  Fletcho:  Tillman, 
two  mortal  wounds,  of  which  said  two  mor- 
tal wounds  the  said  X  Fletcher  Tillman  then 
and  there  Instantly  died;  and  that  the  said 
Madison  Everett,  at  the  time  and  place  of 
the  commission  of  the  said  murder  and  fel- 
ony aforesaid,  was  feloniously  present,  then 
and  there  aiding,  inciting,  abetting,  and  as- 
sisting the  said  William  H.  Everett  the  said 
murder  and  felony  to  do  and  commit;  and 
so  the  said  William  H.  Everett  and  the  said 
Madison  Everett  did.  In  manner  and  form 
aforesaid,  without  authority  of  law,  will- 
fully, feloniously,  of  theh:  malice  afore- 
thought, and  from  a  premeditated  design  to 
effect  the  death  of  the  said  J.  Fletcher  Till- 
man, kill  and  murder  the  said  J.  Fletchv 
Tillman."  No  attack  was  made  on  the  in- 
dictment before  trial,  and  the  objection 
urged,  under  the  assignment  of  error  men- 
tioned, is  not  to  any  designated  part  of  the 
evidence  introduced  by  the  state  against 
Madison  Everett,  but  it  is  contended  that  no 
testimony  of  any  kind  should  have  been  ad- 
mitted against  him,  because  the  indictment 
does  not  allege  how  be  aided,  abetted,  in- 
cited, and  assisted  in  the  commission  of  the 
offense.  The  manner  In  which  the  killing 
was  effected  by  William  H.  Everett,  it  will 
be  seen  ftom  the  part  of  the  indictment 
copied,  Is  alleged,  and  Madison  Everett,  it 
la  charged,  was  feloniously  present,  aiding, 
assisting,  and  abetting  in  the  commission  of 
the  felony.  The  defendant  Madison  Ever- 
ett pleaded  to  this  indictment,  and  went  to 
trial  on  it,  and  we  think  it  is  entirely  suffi- 
cient to  authorize  the  admission  against  him 
of  all  competent  evidence  bearing  on  the 
case. 

Another  assignment  of  aror  discussed  by 
counsel  for  plaintiffs  in  error  Is  that  "the 
cotut  erred  in  allowing  the  wife  of  William 
H.  Everett,  defendant,  to  testify  against 
him."  After  the  testimony  for  the  state  In 
diief  had  been  introduced,  and  the  defend- 
ants had  made  voluntary  statements  in  their 
behalf  to  the  jury,  Mrs.  Ellen  Everett,  wife 
of  the  defendant  WlUlam  H.  Everett,  was 
called  as  a  witness  on  the  part  of  the  state 
to  testify  in  rebuttal  of  the  statement  made 
by  her  husband.  An  objection  was  made  by 
defendant  that  she  was  not  a  competent  wit- 
ness, and,  this  objection  being  overruled,  an 
exception  was  duly  noted.  It  appears  that 
for  several  months  before  the  deceased  was 
killed,  and  up  to  the  time  of  the  trial,  WU- 
Uam  H.  Everett  and  his  wife  had  lived  sepa- 
rate and  apart  from  each  other,  and  this 
separation,  according  to  his  statement  before 


the  jury,  was  brought  about  by  reason  of  im- 
proper relations  between  his  wife  and  the  de- 
ceased. The  defendant  William  H.  Everett 
stated  that  his  wife  had  made  to  him  certain 
admissions  and  confessions  of  such  impropw 
relations,  and  Mrs.  Everett  was  permitted  in 
her  testimony  to  contradict  her  husband's 
statement  in  the  particulars  mentioned.  The 
exception  taken  and  urged  here  is  ccmfined 
entbrely  to  the  competency  of  the  wife  to  tes- 
tify at  aU  in  the  case.  Acts  1891,  c.  4029 
(page  968,  Append,  to  Bev.  St),  provides  "that 
an  act  entitled  'An  act  to  allow  married  wo- 
men to  testify  in  aU  civil  cases  where  their 
husbands  are  parties  and  not  disqualified,' 
the  same  being  chapter  3124  of  the  Laws  of 
Florida,  approved  March  7th,  1879,  be  atnend- 
ed  so  as  to  read  as  follows:  'Section  1.  That 
in  the  trial  of  civil  actions  in  this  state, 
neither  the  husband  nor  the  wife  shall  be  ex- 
cluded as  witnesses  where  either  the  said 
husband  or  wife  is  an  Interested  party  to  the 
suit  pending.  Sec.  2.  That  all  laws  or  parts 
of  laws  in  conflict  with  this  act  be  and  the 
same  are  hereby  repealed.' "  Section  2863  at 
the  Revised  Statutes  reads  as  follows:  "The 
provisions  of  law  relative  to  the  competency 
of  witnesses  in  <dvil  cases  shall  obtain  also 
In  criminal  cases."  For  plaintiffs  in  error  It 
is  contended  that  Acts  1891,  c.  4029,  Is  not  In 
fwce,  for  the  reason  that  It  is  an  amendment 
of  chapter  3124,  Acts  1879,  and  that  this  lat- 
ter act  was  entirely  omitted  from  the  reria- 
ion  of  the  statutes  submitted  to  the  legisla- 
ture. It  is  provided  in  the  latter  part  of  the 
first  section  of  the  act  of  1891  adopting  the 
Revised  Statutes,  c.  4055,  that  "statutes 
passed  at  this  session  of  the  legislature  shaU 
not  be  repealed  or  affected  by  said  revisicm, 
but  shall  have  full  effect  as  if  passed  after 
the  enactment  of  said  revision,  except  those 
acts  passed  at  this  session  which  are  amenda- 
tory of  laws  omitted  from  the  said  revlsioo." 
Oounsel  insist  that  chapter  4029  is  amenda- 
tory of  law  omitted  from  the  revision,  and  Is 
therefore  expressly  repealed  by  the  latter 
when  It  went  into  effect  This  contention  is 
based  upon  a  mistaken  view  of  the  provisions 
contained  in  the  Revised  Statutes  submitted 
by  the  commissioners  and  enacted  by  the 
legislature  in  reference  to  the  subject-mattv 
of  chapter  4029,  Acts  1^1.  By  reterrlng  to 
the  Revised  Statutes  that  accompanied  the 
bill  adopting  them,  and  now  in  the  office  of 
the  secretary  of  state,  we  find  that  section 
1094,  as  therein  arranged,  reads  as  follows, 
viz.:  "Married  iiersons  shall  be  competent 
witnesses  tor  or  against  each  other  in  civil 
cases  wherein  either  of  them  Is  a  party  and 
is  allowed  to  testify."  This  provision  we  do 
not  find  in  the  Revised  Statutes  as  published, 
and  its  omission  may  be  accounted  for  on  the 
theory  that  the  commissioners  considered  It 
repealed  or  superseded  by  chaptw  4029,  Acta 
1891,  as  reference  is  made  to  this  act  und^ 
the  number  of  the  section  mentioned.  The 
facts  stated  make  it  entirely  clear  that  the 
act  of  1891  referred  to  cannot  be  c<wsidered 
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as  repealed  because  It  was  amendatory  of 
laws  omitted  from  the  rerislon.  Section 
1094  of  the  Revised  Statutes  as  adopted  was, 
it  Is  evident,  a  revision  and  an  oilargement 
of  the  act  of  1879,  c  3124,  and  the  provisions 
of  this  act  were  stiU  farther  extended  by  the 
act  of  1881  BO  as  to  malce  both  husband  and 
wife  competent  witnesses  in  civil  cases  where 
either  is  an  Interested  party  to  the  suit  pend- 
ing. The  histrary  of  the  legislation  In  this 
state  on  the  subject  of  husband  and  wife 
testifying  In  civil  cases,  up  to  the  passage  of 
the  act  of  1881,  and  the  construction  of  such 
legislation  by  this  court,  will  be  found  in  the 
cases  of  McGlll  v.  McGill,  19  Fla.  341;  Schna- 
bel  T.  Betts,  23  Fla.  178, 1  South.  692;  Storrs 
T.  Storrs,  23  Fla.  274,  2  South.  368;  Haworth 
V.  NottIs,  28  Fla.  763,  10  South.  18;  Railway 
Co.  ▼.  liockwood  (decided  at  this  term)  16 
South.  327. 

It  was  held  under  the  act  of  1878,  which 
provided  that,  in  the  trial  of  drll  actions  in 
this  state^  married  women  shall  not  be  ex- 
cluded as  witnesses  in  cases  wherein  their 
husbands  are  parties  and  allowed  to  testify, 
tiiat  the  wife  could  testify  in.  civil  cases 
wherein  her  husband  was  a  party  and  al- 
lowed to  testify,  but  the  Wie  privilege  had 
not  I>een  extended  to  the  husband  where 
the  wife  was  a  party  and  could  testify.  But 
Acts  1891,  a  4029,  removes  the  disability  of 
husband  and  wife  to  testify  in  civil  cases  to 
an  extent  far  beyond  both  the  act  of  1879 
and  the  provisions  of  section  1094  of  the 
Revised  Statutes  as  adopted.  They  shall  not 
be  excluded,  under  the  act  mentioned,  as  wit- 
nesses in  civil  actions  where  either  is  an  in- 
terested party  to  the  suit  pending,  and  the 
right  to  testify  here  given  is  not  dependent 
upon  the  fact  that  either  does  testify,  or  is 
allowed  to  testify,  but  where  either  is  a 
party  to  the  suit  pending.  If  the  provisions 
of  this  act  are  to  obtain  In  the  trial  of  crim- 
inal cases  there  can  be  no  question  about  the 
right  of  the  wife  to  testify  in  the  case  now 
before  us.  But  does  chapter  4028,  Acts  1891, 
obtain  also  in  criminal  cases?  The  deter- 
mination of  this  question  involves  a  con- 
struction of  both  the  said  act  of  1891  and 
secUon  2S63  of  the  Revised  Statutes.  In 
the  division  of  the  Revised  Statutes  In  ref- 
erence to  the  organization  and  proceedings 
of  civil  courts,  and  under  the  head  of  "Com- 
petency of  Witnesses,"  we  find  that  section 
1094  deals  with  the  competency  of  witnesses 
as  affected  by  marriage,  section  1095  deals 
with  them  as  affected  by  interest,  and  seo- 
tlons  1096  and  1097  deals  with  them  as  af- 
fected by  crime.  These  sections  contain  spe- 
cial provisions  in  reference  to  the  compe- 
tency of  witnesses  in  civil  cases,  and,  when 
considered  alone,  confine  themselves  express- 
ly to  civil  cases.  There  are  no  special  pro- 
visions in  the  Revised  Statutes  in  reference 
to  the  competency  of  witnesses  in  criminal 
proceedings  as  in  civil  cases,  but  section  2863, 
under  the  criminal  division,  provides  In  gen- 
eiai  terms  that  "the  provisions  of  law  rda- 
T.lo80.no.l2— 35 


tlve  to  the  competency  of  witnesses  In  civil 
cases  shall  obtain  also  In  criminal  cases."  Itia 
evident  that  the  purpose  as  disclosed  by  the 
Revised  Statutes  was  to  make  the  compe- 
tency of  witnesses  the  same  In  both  civil  and 
criminal  cases,  and  that  section  2863  was 
intended  to  accomplish  this  general  purpose. 
It  is  true  that  the  extension  of  the  provisions 
of  section  1094  to  the  trial  of  criminal  cases 
would  not  make  the  wife  a  competent  wit- 
ness for  ch:  against  her  husband  in  such  cases, 
becatise  she  was  thereby  only  authorized  to 
testify  when  h&c  husband  was  a  party  and 
allowed  to  testify.  But  this  section,  al- 
though a  part  of  the  Revised  Statutes  as 
adopted,  never  became  operative  as  law. 
Acts  1891,  c.  4029,  occupied  all  of  its  space 
and  more,  and  the  act  adopting  the  revision 
expressly  provides  that  statutes  passed  at 
that  session  not  amendatory  of  laws  omitted 
from  the  revision  shall  not  be  repealed  or 
affected  by  it,  but  shall  have  fall  effect  as  if 
passed  after  Its  Enactment.  In  construing 
chapter  4029,  then,  in  so  far  as  it  is  affected 
by  any  provision  in  the  Revised  Statutes,  we 
must  consider  it  as  passed  after  the  revision 
took  effect,  although  in  point  of  time  it  be- 
came law  first.  So  construing  the  act  of 
1891,  section  1094,  as  Incorporated  into  the 
revision,  could  never  become  operative  as 
law,  and  we  must  accept  the  rule  established 
in  said  act  as  the  law  on  the  subject  of  the 
competency  of  husband  and  vrife  to  testify 
for  or  against  each  other  in  civil  cases.  In 
construing  section  2863  In  connection  with 
the  legislation  of  1891,  the  same  rule  of  con- 
struction requires  that,  if  any  conflict  be 
found  to  exist  between  them,  the  former  must 
yield  to  the  latter  as  being  the  latest  expres- 
sion of  the  legislative  will  on  the  subject 
We  do  not  perceive,  however,  any  conflict 
in  the  provisions  of  the  section  mentioned 
and  chapter  4029,  Acts  1891,  as  both  can 
exist  together  without  any  curtailment  or 
limitation  of  the  provisions  of  either.  The 
section  referred  to  does  not  undertake  to 
prescribe  In  any  particular  the  competency 
of  witnesses  in  civil  cases,  but  provides  in 
general  terms  that  the  provisions  of  law 
relative  to  the  competency  of  witnesses  in 
fruch  cases  shall  obtain  also  in  criminal  cases. 
If  there  had  been  no  general  revision  of  the 
statutes  in  1S91,  and  the  legislature  had  by 
a  separate  act  enacted  the  provisions  con- 
tained in  section  2863,  and  on  a  subsequent 
day  of  the  session  amended  the  law  so  that 
husband  and  wife  could  testify  In  civil  cases 
where  either  was  a  party  to  the  suit  i>end- 
Ing,  both  provisions  wot^d  have  to  be  con- 
strued together,  and  would  have  the  euect 
to  make  the  rule  of  competency  as  to  hus- 
band and  wife  the  same  in  both  civil  and 
criminal  cases.  The  fact  that  the  amenda- 
tory act  in  terms  related  to  the  law  fixing 
the  competency  of  certain  witnesses  in  dvU 
cases  would  not  of  itself  limit  the  tall  effect 
of  the  other  provision  passed  at  the  same 
session  extending  all  the  provisions  of  law  a» 
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to  the  competency  of  witnesses  in  clril  cases 
also  to  criminal  trials. 

The  first  session  of  the  territorial  leglsla- 
tore  of  Blorida  In  1S22  passed  an  act  regu- 
lating descaits,  and  In  1828  an  act  was 
passed  for  the  dlstrlbntion  of  pn-sonal  prop- 
erty. The  last-mentioned  act  provided  liiat, 
after  all  debts  and  legrades  had  been  paid, 
the  personal  property  in  the  hands  of  an  ad- 
mlnistratiw  or  executor  should  be  distributed 
according  to  the  provisions  of  the  law  regu- 
lating descents.  At  the  following  session, 
hdd  in  1829,  a  new  act  regulating  descents 
was  passed  embodying  substantially  the  pro- 
visions of  the  former  one  on  the  subject,  but 
containing  additional  provisions.  It  was  held 
m  Jones  V.  Dexter,  8  Fla.  276,  that  the  act 
of  1828  which  adopted  the  provisions  of  the 
law  regulating  descents  as  famishing  the 
rule  for  the  distribution  of  personal  property 
was  intoided  to  rrfer  to  any  law  of  descents 
which  might  be  in  force  at  the  time  the  right 
to  the  distribution  became'  vested.  This  rule 
of  construction,  applied  to  the  act  of  1828  in 
the  case  mentioned,  was  not  disapproved  in 
the  subsequ«it  case  of  Bushnell  v.  Dennison, 
13  Fla.  77,  though  the  former  case  was  dis- 
approved In  other  respects.  This  rule  of  con- 
struction need  not  be  carried  so  far  here. 
The  provision  of  section  2863  Is  general,  its 
purpose  being,  as  we  have  stated,  to  make 
the  competency  of  witnesses  the  same  In 
both  civil  and  criminal  cases,  and  its  natural 
and  reasonable  construction  would  embrace 
all  the  provisions  of  law  existing,  certainly, 
when  it  went  Into  ^ect  In  refwence  to  the 
compet^icy  of  witnesses  in  civil  cases.  It  is 
conceded,  of  course,  that  the  legtslatnre  of 
1891,  in  amending  the  law  as  to  the  compe- 
tency of  husband  and  wife  to  testify  for  or 
against  each  other  In  civil  cases,  could  limit 
their  right  to  testify  to  such  cases.  The 
question  before  us  is,  has  this  been  done  by 
chapter  4029?  and  we  must  det^mine  it  by 
the  rules  of  legal  construction.  When  the 
act  of  1891,  enlarging  the  competency  of  hus- 
band and  wife  to  testify  in  dvil  cases,  was 
passed,  thore  was  no  general  provision  of 
law  then  in  force  making  the  competency  of 
witnesses  the  same  in  both  cases,  but  the 
Revised  Statutes  enacted  at  the  same  ses- 
sion, to  take  effect  as  soon  as  they  could  be 
printed,  and  promulgated,  did  contain  sndi  a 
provision  as  we  find  in  section  2863.  We 
must  assume,  of  course,  that  the  legislature 
knew  of  and  understood  the  provisions  of 
this  section  when  chapter  4029  was  enacted. 
Both  of  these  provisions  had  their  origin  In 
the  same  legislative  body,  as  there  never  was, 
before  the  Revised  Statutes  were  adopted,  any 
general  enactment  making  the  competency  of 
witnesses  the  same  in  botii  civil  and  criminal 
cases,  and  no  legislation,  prior  to  1891,  had, 
to  such  an  extent,  enlarged  the  competency 
Of  husband  and  wife  to  testify  for  or  against 
each  other  in  civil  cases.  If  these  two  pro- 
visions conflicted  with  each  other,  we  would 
have  to  consider  the  act  of  1891  as  having 


been  passed  last,  and  give  to  It  such  consid- 
eration as  it  would  be  entitied  to  from  that 
fact  But,  as  they  do  not  oMiflict,  it  seems 
to  us  that  they  should  be  ocmstmed  in  har- 
mony with  each  other  as  parts  of  one  and 
the  same  body  of  statutory  law,  enacted  by 
the  same  legislative  l>ody  at  the  same  ses- 
sion. We  m\ist  assume  that  they  were  both 
in  the  legislative  mind  at  the  same  time,  and 
there  are  evidences  of  a  purpose  on  the  part 
of  the  legislature  to  have  the  statutes  passed 
in  1891  considered  in  harmony  with  and  as 
forming  a  part  of  the  general  system  of  re- 
vision and  consolidation  of  the  puUlc  stat- 
utes then  adopted,  and  to  take  effect  as  soon 
as  they  could  be  printed  and  promulgcated. 
The  absorbing  subject  of  legislation  at  that 
session  was  the  revision  and  consolidation  of 
the  statutes  of  a  general  nature  in  force  in 
this  state  into  one  harmonious  body  of  stat- 
utory law.  The  legislature  of  1889  had  pro- 
vided for  an  entire  revision,  consolidation, 
and  arrangement  of  all  the  statutes  of  a  gen- 
eral nature  in  force  in  the  state  into  the  totm 
of  one  act  with  suitable  divisions  and  head- 
ings, and  the  work  as  provided  for  was  before 
the  session  of  1891  for  adoption.  The'  revi- 
sion submitted,  with  certain  omissions,  altera- 
tions, and  additions  from,  of,  and  to  the 
same,  was  declared  to  be  statute  law  undo* 
the  tltie  of  "The  Revised  Statutes  of  the 
State  of  Florida,"  and  to  go  Into  effect  on  the 
thirtieth  day  after  the  date  of  the  governor's 
proclamation  announcing  the  publication  of 
the  same.  The  adopting  act  expressly  re- 
pealed every  statute  of  a  g^ieral  and  perma- 
nent nature  enacted  by  the  state  of  Florida 
or  by  the  territory  of  Florida,  not  Induded  in 
the  revision,  or  recognized  and  continued  in 
force  by  reference  therein.  And  th»i,  In  the 
provision  saving  the  legislation  of  1891  from 
repeal  by  the  revision  wh»i  it  should  take  ef- 
fect, there  is  an  exertion  as  to  statutes 
amendatory  of  laws  omitted  from  the  revi- 
sion. The  laws  or  statutes  not  contained  in 
the  revision  had  been  expressly  repealed,  and 
declared,  in  effect,  to  form  no  part  of  the  sys- 
tem of  statutory  law  as  therein  arranged,  and 
hence  any  amendmoat  of  the  omitted  stat- 
utes might  be  entirely  out  of  harmony  with 
the  revison.  We  further  find  that  the  com- 
missioners who  pr^ared  the  revison  were 
directed  to  have  printed,  under  their  saper- 
vlsion,  along  with  the  Revised  Statutes,  "an 
appendix  containing  the  acts  of  the  present 
session  (1891)  of  the  legislature  which  are 
general  and  permanent  in  their  nature,  reject- 
ing superfluous  verbiage  and  reducing  tbem 
to  concise  form,  with  head  lines  according  to 
the  form  of  the  said  Revised  Statutes."  Al- 
though the  adopting  act  says  that  statates 
passed  at  that  session,  and  not  amendatory 
of  laws  omitted  from  the  revision,  shall  not 
be  repealed  or  affected  thereby,  but  shall 
have  fuU  effect  as  If  passed  thereafter,  it 
was  not  Intended,  we  think,  that  such  stat- 
utes, when  not  In  conflict  with  the  revision, 
^ould  be  construed  as  entirely  separate  and 
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Independent  leglslatlMi.  In  sncli  case  we  are 
to  look  ni>on  the  revision  and  the  acts  of 
1^1  as  the  product  of  the  same  legMative 
mind,  and  designed  to  go  together  In  the 
accompUBbmoit  of  any  dear  purpose  ex- 
pressed In  either.  They  should  have  the 
same  effect  upon  each  other  as  statutes  pass- 
ed at  the  same  session.  As  before  stated, 
we  must  assume  that  the  legislature  fully 
comprehended  the  provision  of  section  2863, 
and  knew  it  would  soon  take  effect  when 
chapter  4029  was  passed,  and,  as  both  can  be 
given  full  effect  and  stand  In  harmony  with 
each  other,  It  seems  to  us  that  this  is  the 
pioper  way  to  construe  them.  Potter,  I>war. 
St  pp.  189,  190.  Applying  this  rule  of  con- 
struction to  section  2863,  In  connection  with 
chapter  4029,  Acts  1891,  the  rule  as  to  the 
competency  of  husband  and  wife  to  testify 
tar  or  against  each  other  in  civil  cases,  as 
well  as  to  the  competency  of  witnesses  m 
other  civil  cases,  wUl  apply  also  to  criminal 
trials.  Such,  we  think,  is  the  effect  of  the 
legislation  on  the  subject,  and  we  cannot  say 
that  the  legislature  did  not  intend  such  a  re- 
sult From  this  It  follows  that  the  circuit 
judge  did  not  eir  in  permitting  Mrs.  Everett 
to  testify  in  the  case.  It  may  be  obsored 
that  the  relation  of  husband  and  wife  was 
always  an  additional  disability  to  testify  for 
or  against  each  other  in  any  case>  and  that 
the  removal  of  the  disability  of  interest 
would  not  of  Itself  permit  them  to  testify  for 
or  against  each  other. 

It  Is  also  argued  here  by  counsel  for  plain- 
tiffs in  oTor  that  the  testimony  does  not  sus- 
tain the  conviction  against  either  of  them. 
This  contention  caimot  be  sustained  on  this 
record.  An  examination  of  it  leaves  no  room 
for  doubt  as  to  Its  sufficiency  to  sustain  the 
verdict 

There  are  many  other  assignments  of  error 
here,  but  they  are  not  alluded  to  In  the  brie* 
of  counsel  for  plaintiffs  In  error,  and  hence 
are  abandoned. 

The  Judgment  la  affirmed,  and  an  order 
will  be  entered  accordinjpy. 

RANEY,  C.  J.  (dissenting).  I  am  unable  to 
concur  in  the  conclusion  of  the  majority  of 
the  court  as  to  the  competency  of  the  wife 
of  William  H.  Everett  to  testify  against  her 
husband.  , 

The  Revised  Statutes,  as  the  same  were 
adopted  by  the  legislature,  contained  the  fol- 
lowing provisions: 

"Sec.  1094.  Married  persons  shall  be  com- 
petent witnesses  for  or  against  each  other 
in  civil  cases  wherein  either  of  them  is  a 
party  and  Is  allowed  to  testify."  See  orig- 
inal in  the  oflice  of  the  secretary  of  state. 

"Sea  1065.  No  i)er8on  in  any  court  or  be- 
fore any  officer  acting  Judicially  shall  be  ex- 
cluded from  testifying  as  a  witness  by  rea- 
son of  his  Interest  in  the  event  of  the  action 
or  because  he  is  a  party  thereto."  There  are 
certain  limitations  as  to  an  interested  party 
testltying  concerning  transactions  or  commu- 


nications with  deceased  persons,  which  It  is 
not  necessary  to  be  noticed  here. 

The  above  provisions  are  under  the  head, 
"Competency  of  Witnesses,"  In  diapter  15  of 
the  second  division  of  the  revision,  which 
division  is  entitled,  "Second  Division.  Of 
Civil  Courts.  Their  Organization  and  Pro- 
ceedings Therein." 

In  the  fifth  division,  entitled,  "Crimes  and 
Procedure,"  chapter  7,  entitled,  "Witness," 
it  Is  provided:  "Sec.  2863.  The  provisions  of 
law  relative  to  the  competency  of  witnesses 
in  civil  cases  shall  obtain  also  in  criminal 
cases." 

In  the  same  division  is:  "Sec.  2908.  In  all 
criminal  prosecutions  the  accused  shall  have 
the  right  of  making  a  statement  to  the  Jury, 
under  oath,  of  the  matter  of  his  defense  or 
her  defense." 

The  act  approved  June  8,  1891,  c.  4055, 
adopting  the  Revised  Statutes,  with  spedfled 
omissions  ftom,  alterations  of,  and  additions 
thereto,  and  providing  for  such  revision  to 
become  operative  on  the  thirtieth  day  after 
the  governor's  proclamation  announcing  the 
publication  thereof,  r^>eals  every  statute  of 
a  general  and  permanent  nq,ture  in  so  far  as 
the  same,  or  any  part  thereof,  is  not  Included 
in  such  revision,  or  recognized  and  continued 
in  force  by  reference  tboreln.  This  adopting 
statute  also  enacts  as  follows:  Statutes 
passed  at  this  session  of  the  legislature  shall 
not  be  repealed  or  affected  by  said  revision, 
but  shall  have  full  effect  as  If  passed  after 
the  enactment  of  said  revision,  except  those 
acts  passed  at  this  session  which  are  amend- 
atory of  laws  omitted  from  the  said  revision. 

Among  the  acts  passed  at  the  mentioned 
session  of  the  legislature  is  chapter  4029,  ap- 
proved June  4,  1891,  entitled,  "An  act  to 
amend  chapter  3124  of  the  Laws  of  Florida, 
so  as  to  authorize  both  husband  and  wife 
to  testify  In  dvll  actions  In  which  either  may 
be  Interested."  It  amends  the  act  referred 
to,  and  more  fully  designated  In  its  body, 
so  that  it  shall  be  read  as  follows:  "That  In 
the  trial  of  civil  actions  in  this  state  neither 
the  husband  nor  the  wife  shall  be  exduded 
as  witnesses  where  either  the  said  husband 
or  wife  is  an  interested  party  to  the  suit 
pending." 

The  act  so  amended'  (chaptw  8124),  ap- 
proved March  7,  1879,  reads  as  follows: 
"In  the  trial  of  dvU  actions  In  this  state 
married  women  shall  not  be  exduded  as 
witnesses  in  cases  wherein  their  husbands 
are  parties  and  allowed  to  testify." 

Another  act  passed  in  1891  was  chapter 
4036,  approved  June  5,  1891,  to  the  effed: 
that  atheists,  agnostics,  and  all  persons  who 
do  not  believe  in  the  doctrine  of  future  re- 
wards and  punishments,  shall  be  permitted 
to  testify  la  any  of  the  courts  of  this  state; 
and  they  may  solemnly  affirm  Instead  of 
taking  an  oath,  and  false  testimony  b;  said 
persons  shall  be  perjury  as  In  cases  of  other 
witnesses,  and  shaU  be  punished  as  now 
provided  by  law. 
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The  (inecrtlon  for  decision  is  whether  or 
not  a  wife  is  a  competent  witness  against 
ber  bnsband  on  the  trial  of  the  latter  upon 
a  criminal  diarge.  In  treating  this  ques- 
tion, we  are  to  concede  that  the  legislature 
of  1881,  when  enacting  the  adopting  act 
(chapter  4055,  supra),  was  familiar  with 
each  and  every  provision  of  the  Bevlsed 
Statutes.  It  knew,  of  course,  that  In  adopt- 
ing the  revision  it  was  enacting  a  system  of 
laws  which,  as  such  system  or  revision, 
would  not  become  operative  until  the  com- 
missioners should,  "as  soon  as  possible  after 
the  adjournment  of  the  legislature,  amend 
the  Revised  Statutes  as  submitted  by  them 
so  as  to  incorporate  with  the  body  of  the 
text  the  amendments  made  by  this  act" 
(diapter  4055),  and  prefix  indexed  copies  of 
the  constitutions  of  the  United  States  and 
the  state,  and  of  the  sections  of  chapter  4055 
adopting  such  revision,  and  add  an  appendix 
containing  the  acts  of  the  session  of  1891 
of  a  general  and  permanent  nature,  and  the 
same  should  be  printed  under  the  super- 
vision of  such  commissioners;  nor  until  the 
thirtieth  day  after  an  executive  proclama- 
tion announcing  such  publication  had  been 
issued  (sections  2,  9,  10,  c.  4055;.  Providing, 
as  It  did  in  the  first  section  of  the  adopting 
act,  that  every  statate  ot  a  general  and 
permanent  nature  enacted  by  the  state  or 
territory,  and  every  part  of  such  statute 
not  included  In  such  revision,  or  recognized 
and  continued  in  force  by  reference  therein, 
should  be  repealed  by  such  revision  when  it 
became  operative,  which  provision  referred 
to  statutes  passed  prior  to  the  then-existing 
session  of  the  legislature,  the  lawmaking 
power  found  it  necessary  to  form  and  de- 
clare its  will  as  to  the  effect  which  the  Re- 
vised Statutes  should,  when  they  came  into 
effect,  have  upon  the  legislation  of  the  ses- 
sion of  1891.  The  expression  of  this  will  is 
to  be  found  in  the  last  clause  of  the  first  of 
the  preceding  paragraphs  in  which  the 
adopting  act  (chapter  4055)  is  mentioned. 
The  meaning  of  this  clause,  omitting  Its  ex- 
ception as  irrelevant  here.  Is  the  same  as  if 
It  were  expressed  as  fcdlows:  "Statutes 
passed  at  this  session  of  the  legislature 
shall  not  be  repealed  or  affected  by  the  re- 
vision upon  its  becoming  operative,  but  shall 
have  full  effect  as  if  passed  after  such  revi- 
sion had  become  operative."  The  revision 
conld  have  no  effect  upon  other  laws  until  it 
became  operative.  Sammis  v.  Bennett,  82 
Fla.  458,  14  South.  00.  The  purpose  of  the 
legislature,  then,  was  that  the  act  of  June 
4,  1891,  e  4029,  should  not  be  repealed  or 
affected  by  the  Revised  Statutes  upon  thdr 
becoming  (iterative,  but  have  full  effect  as 
If  passed  after  they  had  become  operative. 
In  other  words,  as  between  the  Revised 
Statutes  and  the  last-mentioned  act,  the  lat- 
ter Is  to  be  taken  as  the  latest  expression  of 
the  legislative  will  upon  the  subject  to  which 
tt  related,  and  Is  to  control  any  contrary  ex- 
pression to  be  found  on  the  same  subject  In 


the  revision.  What  Is  the  expression  on  the 
subject  of  husband  and  wife  testifying  for 
or  against  each  other,  to  be  found  in  the  re- 
vision? It  Is  that  to  be  found  in  sections 
1094  and  2863,  supra.  Tbe  former  of  these 
sections  is  that  married  persons  shall  be 
competent  witnesses  for  or  against  each 
other  In  civil  cases  wherein  either  of  them 
Is  a  party  and  allowed  to  testify.  The  latter 
section,  providing  that  the  provisions  of 
law  relative  to  the  competency  of  witnesses 
In  civil  cases  shall  obtain  also  in  criminal 
cases,  was  not  Intended  to  render  the  wife 
or  husband  a  competent  witness  in  a  crim- 
inal cause  to  which  the  other  was  a  party, 
and  for  the  reason  that  a  defendant  in  a 
criminal  case  was  not  "allowed  to  testify," 
within  the  meaning  of  this  expression  as 
used  in  section  1094;  but  the  pmrpose  of  the 
revision  was  that  Huch  defendant  should 
have  only  the  right  to  make  a  statement 
under  section  2908,  supra.  Steele  v.  State,  33 
Fla.  -MA,  354,  14  South.  841.  Section  1094  did 
not  of  its^,  or  with  the  aid  of  section  2863, 
or  of  any  other  part  of  the  revision,  confer 
any  competency  on  the  husband  or  wife  as 
witnesses  In  criminal  cases.  Treating  the 
revision  as  existing  law  at  the  time  of  the 
enactment  of  the  statute  of  1801,  as  we 
must  do  to  ascertain  the  legislative  intent, 
we  find  that  it  did  not  authorize  the  wife  to 
testify  against  the  husband  in  criminal  cases. 
What,  then,  is  the  effect  of  the  statute  of 
June  4,  1881,  supra,  enacting  that  In  the 
trial  of  civil  actions  in  this  state  neither  the 
husband  nor  the  wife  shall  be  excluded 
as  witnesses  where  either  the  said  husliand 
or  wife  is  an  interested  party  to  the  suit 
pending?  With  reference  to  the  legislative  in- 
tention, It  Is  to  be  viewed  in  two  aspects. 
As  an  amendment  of  the  act  of  1878,  c.  3124, 
supra,  to  operate  until  the  Revised  Statutes 
should  become  of  force.  It  was  to  extend  to 
the  husband  the  same  competency  as  to  the 
wife,  and  relieve  the  competency  of  both 
from  the  limitation  to  which  the  act  of  1879 
subjected  tbe  wife's  competency,  viz.  that 
the  one  who  was  a  party  or  interested  in  the 
suit  must  be  competent  to  testify  (Hawoith 
V.  Norrls,  28  Fla.  763,  10  South.  18);  bat  of 
course,  and  as  is  apparent  from  the  terms  of 
the  act  of  1879,  the  intoit  to  confine  such  in- 
creased and  extended  competency  to  dvll 
cases  is  unquestionable.  As  the  expression 
of  the  legislative  Intent  in  connection  with 
the  Revised  Statutes  when  they  should  be- 
come operative.  It  shows  no  other  purpose 
than  to  modify  section  1094  by  removing  the 
linUtatl<m  of  the  one  who  Is  a  party  to  the 
civil  case  being  allowed  to  testify.  As  a  sub- 
sequent expression  of  legislative  will,  it  Is 
confined  expressly  to  civil  cases,  and  there- 
by purposely  excludes  criminal  eases:  Sec- 
tion 2863  did  not  extend  section  1094  to  crim- 
inal cases,  and  the  statute  in  question  (diap- 
ter  4029,  viewed  with  reference  to  Its  effect 
upon  the  Revised  Statutes,  must  be  con- 
strued upon  the  assumptlcn  that  the  tegis- 
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Uttnre  was  cognizant  of  (bis  featnre  of  the 
revision.  Knowing  that,  vinder  the  reTlsioa 
as  It  was  framed  and  was  to  be  printed, 
the  hnsband  and  wife  conld  not  be  witnesses 
for  or  against  each  other  la  criminal  cases, 
the  act  last  mentioned  shows  an  express  in- 
tent to  confine  Its  provisions  to  civil  cases, 
and  preclndea  the  inference  that  section  2863 
should  extend  Its  provisions  to  criminal 
cases.  Its  purpose  was  to  confine  It  to  civil 
cases,  notwithstanding  section  2863.  It  has 
80  declared,  and  snch  declaration  is  a  lim- 
itation on  section  2863,  as  well  as  a  preser- 
vation of  the  like  limitation  of  section  1094 
Section  2863  Is,  of  course,  not  a  limitation 
on  legislative  power  to  so  limit  its  effect  It 
was  not  the  Intention  of  the  legislature  that 
chapter  4029  should  be  published  as  a  part 
of  the  revision,  or  as  a  substitute  for  section 
1094;  nor  Is  the  last-named  section  one  of 
those  which  were  omitted,  changed,  or  added 
to  by  the  adopting  act,  but  it  Is  one  which 
was  retained  In  the  compilation  as  reported, 
and  was  as  tandb  a  part  of  the  revision, 
when  viewed  In  connection  with  the  eftect 
of  chapter  4029,  as  any  other  section  of  that 
compilation,  and,  though  It  never  became 
law  in  tact.  It  was  as  much  within  the  con- 
templatiou  of  the  legislature  when  It  passed 
chapter  4029  as  was  section  2863,  or  any 
other  part  of  the  revision.  Chapter  4029 
was  enacted  In  so  far  as  It  was  to  affect  the 
revision  with  a  view  to  the  effect  of  that  re- 
vision, with  section  1094  as  a  part  of  it,  and 
not  simply  with  reference  to  section  2863; 
and  its  sole  purpose  as  to  the  revision  was 
to  remove  In  civil  cases  the  limitation  to 
competency  which  was  Implied  by  the  words 
"and  Is  allowed  to  testify."  The  Intent  to 
extend  the  competency  ot  the  wife  or  hus- 
band as  witnesses  for  or  against  each  o-Qier 
to  criminal  cases  is  excluded  by  the  terms 
of  the  act  of  1891.  It  Is  true  that  section 
1094  never  became  law,  but  It  Is  no  less  true 
that  It  is  a  part  of  the  revision  as  acted  upon 
by  the  legislature  in  enacting  Acts  1891, 
chapter  4055.  This  Is  clearly  shown  by  the 
provlsicms  of  sections  5,  6,  and  7,  the  one 
for  omissions,  the  second  for  alterations,  and 
the  third  for  additions,  to  be  made  from,  of, 
and  to  the  revision  as  It  was  presented  by 
tbe  commissioners,  and  by  sections  9  and  10, 
providing  that  the  revision,  as  thus  changed, 
and  not  otherwise,  should  be  printed  as  the 
Revised  Statutes.  It  was  as  much  the  sub- 
ject of  their  action  as  if  It  liad  become  law, 
and  tbe  act  of  1891  had  been  subsequently 
enacted.  The  omission  of  section  1094  from 
tbe  publication  may  be  attributed  to  the  fact 
that  the  compilers  thought  It  would  be  of  no 
further  practical  use,  as  It  never  became 
law.  But  they  have  not  suljstituted  chapter 
4029  In  Its  place,  for  the  reason  that  it 
was  not  enacted  as  such,  and  Is  not  to  be 
found  In  the  adopting  act  Section  1094,  as 
it  remained  in  tbe  revlsioh  after  the  passage 
of  the  adopting  act.  Is  an  essential  part  of 
the  Bevlsed  Statutes  as  the  subject  upon 


which  Chapter  40S9  was  to  act  and  was 
enacted  with  reference  to;  and  the  Revised 
Statutes,  as  containing  sections  1094  and 
2863,  are  to  be  regarded  in  ascertaining  the 
effect  of  chapter  4029  upon  such  revision 
and  the  Intent  of  the  l^slature  In  enacting 
such  chapter,  the  same  as  If  the  revision  had 
been  In  force  at  the  time  of  enactment  of 
such  act  of  1891.  The  Intent  of  the  legis- 
lature to  confine  this  to  clvU.  cases  is  further 
shown  by  a  consideration  of  chapter  4036, 
supra,  which  also  was  passed  in  1891.  In 
it  there  Is  no  limitation  to  civil  cases,  and, 
as  an  expression  of  the  legislative  will,  it 
acted  upon  the  provisions  of  the  revision 
as  to  witnesses  in  both  civil  and  criminal 
cases;  but  had  It  contained,  as  does  ue 
other  act  of  the  same  year,  the  words  'in 
the  trial  of  civil  actions;"  there  would  be 
no  doubt  that  It  would  not  include  criminal 
cases.  It,  like  chapter  4029,  vras  not  in- 
tended as  a  part  of  the  revision,  but  as  a 
subsequent  law  enacted  with  reference  to 
the  revision,  as  If  the  latter  had  been  exist- 
ing law. 

For  these  reasons,  and  without  expressing 
an  opinion  on  any  other  point  Involved  in 
the  case,  except  to  concur  as  to  the  suffi- 
ciency of  the  indictment  I  think  the  Judg- 
ment of  the  circuit  court  should  be  reversed 
on  account  of  having  i>ermitted  the  wife 
of  the  plaintiff  In  error  William  H.  Everett 
to  testify  against  him. 


(SS  Fla.  TIS) 
HODGES  V.  COOKSET. 
(Supreme  Coxat  of  Florida.    May  31,  1894.) 

liAHDLORD    iXD  TENANT— SXEMFTIOHS—LlBN  VOR 

Rent. 

1.  The  relation  of  landlord  and  tenant  ex- 
isted between  the  parties  appellant  and  appd- 
lee,  aa  shown  by  the  record  in  this  case. 

2.  The  constitutional  exemption  of  personal 
property  to  the  head  of  a  family  residing  in  this 
state  cannot  be  claimed  by  a  tenant  as  against 
the  lien  for  rent  in  favor  of  the  landlord  on  any 
of  the  agricultnral  prodacta  raised  on  the  land 
rented.  The  land  in  such  a  case  is  regarded  as 
such  a  factor  in  the  production  of  the  crops  as 
to  subordinate  the  title  of  the  tenant  thereto  to 
the  anperior  lien  given  by  statute  for  the  use  of 
the  premises. 

3.  The  statntory  remedy  for  the  enforce- 
ment of  a  claim  for  rent  Is  embraced  within  the 
terms  "any  process  of  law,"  contained  in  the 
exemption  article  of  the  constitation  of  1868; 
and  the  personal  property  exemption  secured  by 
that  lnstrum«it,  other  than  agricultural  prod- 
nets  raised  on  the  land  rented,  may  be  claimed 
by  the  head  of  a  family  residing  In  this  state, 
as  against  the  lien  for  rent  given  by  statute  in 
favor  of  the  landlord. 

(Syllabus  by  the  Court) 

Appeal  from  drcnit  court,  Bradford  coun- 
ty; James  M.  Baker,  Judge. 

Bill  by  A.  O.  Coolcsey  against  Mary  B. 
Hodges  for  an  Injunction.  From  an  order  re- 
fusing to  dissolve  the  injunction,  defendant 
appeals.   Affirmed. 

King  &  King,  for  appellant  Thos.  B.  Bngf 
and  L.  B.  Rhodes,  for  appelle& 


Digitized  by 


Google 


550 


SOUTHERN  REPORTER,  Vol.  15. 


(Fla. 


HAS'RT,  X  Appellee  filed  a  bin  in  chan- 
cery against  appellant  and  the  sheriff  of 
Bradford  connty  to  enjoin  the  sale  of  person- 
al property  levied  on  by  vlrtae  of  a  distress 
warrant  to  collect  rent  alleged  to  be  due  ap- 
pellant The  injunction  prayed  for  in  the 
bill  was  granted,  to  continue  in  force  until  the 
further  order  of  the  court;  and,  after  answer 
filed,  a  motion  was  made  to  dissolve  the  in- 
junction on  bill  and  answer.  The  motion  to 
dissolve  the  injunction  was  overruled,  and 
from  this  ruling  the  respondent,  Ifary  E. 
Hodges,  appealed. 

The  bill  contains  many  allegations  at  mat- 
ters of  which  a  court  of  chancery  has  no  ju- 
risdiction, and  we  do  not  deem  it  necessary 
to  set  them  out  in  this  opinion.  As  no  objec- 
tion was  made  to  the  sufficiency  of  the  plead- 
ings, we  will  consider  no  allegations  therein 
except  those  relating  to  appellee's  right  of  ex- 
emption In  and  to  the  property  seized  under 
the  distress  proceedings.  The  theory  of  the 
bill  is  that  the  complainant  (appellee  here)  is 
entitled  to  the  constitutional  exemption  of 
$1,000  worth  of  personal  property  out  of  the 
property  seized  under  the  distress  warrant 
Chapter  3246,  Laws  1881,  confers  upon  the 
circuit  courts  "equity  jurisdiction  to  enjoin 
the  sale  of  all  property,  real  and  personal, 
that  is  exempt  from  forced  sale  under  the 
constitution  and  laws  of  the  state  of  Florida;" 
and  such  matters  in  the  case  before  us  as  re- 
late to  the  claim  and  right  of  appellee  to  hold 
as  exempt  from  such  forced  sale  the  property, 
or  any  part  of  it,  levied  on  by  the  sheriff, 
come  properly  within  the  jurisdiction  of  the 
court  of  chancery. 

The  relation  between  appellant  and  appel- 
lee, as  shown  by  the  written  contract  be- 
tween them,  a  copy  of  which  is  attached  to 
the  bin,  and  not  questioned  by  the  answer, 
was,  we  think,  that  of  landlord  and  tenant 
The  lease  of  the  premises  therein  described 
was  for  five  years,  beginning  on  the  1st  day 
of  January,  1885,  at  a  yearly  rental  of  5600, 
evidenced  by  five  promissory  notes,  due,  re- 
spectively, January  1,  1886,  January  1,  1887, 
January  1,  1888,  January  1,  1888,  and  Janu- 
ary 1,  1890;  and  the  claim  for  rent  alleged  to 
be  due  under  this  lease  on  the  10th  day  of 
October,  1889,  when  the  distress  warrant  was 
Issued,  was  $1,446.22.  The  property  levied 
on  under  the  warrant  consisted  of  horses, 
mules,  cattle,  hogs,  wagons,  cart,  buggy,  and 
harness,  farming  implements,  com,  fodder, 
and  cotton,  gathered  and  ungathered,  a 
steam  sawmill  and  machinery  attached,  a 
gristmill,  cotton  gins,  and  a  cotton  press,  a 
lot  of  sawed  lumber,  and  a  stock  of  merchan- 
dise consisting  of  dry  goods,  groceries,  and 
medicines.  All  of  the  property  levied  upon 
was  found  on  the  leased  premises,  except 
about  thirty-three  head  of  cattle,  one  wagon, 
and  one  cart,  and  this  part  of  the  property 
wasfoimd  on  another  place.  Appellee  was  the 
head  of  a  family,  residing  in  this  state,  and 
claims  that  he  is  entitled  to  hold  $1,000  worth 
<a  the  property  levied  on  exempt  from  sale 


imder  the  distress  proceedings;  and  tills  Is  the 
only  question  we  need  consider  in  determln* 
Ing  the  correctness  of  the  court's  ruling  in  re- 
fusing to  dissolve  the  injunction. 

Claims  for  rent  under  section  1,  c.  3131. 
Acts  1879,  are  declared  to  be  a  lien  on  all 
agricultural  products  raised  on  the  land  rent- 
ed superior  to  all  other  liens  and  claims, 
though  of  older  date,  and  also  a  lien  on  all 
other  property  of  the  lessee  or  his  sublessee 
or  assigns  usually  kept  on  the  premises,  su- 
perior to  any  lien  acquired  subsequent  to 
such  property  having  been  brought  on  the 
premises  leased.  The  distress -warrant  may 
be  levied  on  any  property  of  the  tenant  liable 
for  the  rent,  whether  It  be  found  on  or  off  the 
leased  premises,  and  in  whosesoever  posses- 
sion found;  but  the  lien  of  the  warrant  on 
property  not  mentioned  In  the  first  section  of 
said  act  dates  from  the  day  upon  which  the 
levy  is  made.  Chapter  3247,  Acts  1881,  gave 
the  landlord  a  lien  on  the  crops  grown  on  the 
rented  land  for  rent  for  the  current  year,  and 
also  for  advances  made  for  the  sustenance  or 
well-being  of  the  tenant  or  his  family,  for 
preparing  the  ground  for  cultivation,  or  for 
cultivating,  gathering,  saving,  handling,  or 
preparing  the  crop  for  market  This  act  gave 
a  further  lien  on  articles  advanced  and  on 
property  purchased  with  money  advanced, 
which  need  not  be  considered  In  this  case. 
We  regard  It  as  settled  In  this  state  that  the 
constitutional  exemption  of  personal  property 
cannot  be  claimed  as  against  the  lien  for  rent 
on  the  agricultural  products  raised  on  the 
land  rented.  Cathcart  v.  Turner,  18  Fla. 
837;  Blanchard  v.  Raines'  Ex'x,  20  Fla,  467. 
There  are  many  decisions  sustaining  the  view 
taken  by  this  court  In  the  cases  mentioned. 
The  land  rented  is  regarded  as  such  a  factor 
in  the  production  of  the  crops  as  to  subordi- 
nate the  title  of  the  tenant  thereto  to  the  su- 
perior or  paramount  lien  for  the  use  and  occu- 
pation of  the  land.  As  expressed  in  Cathcart 
V.  Turner:  "As  to  such  products  there  can  be 
no  claim  of  exemption,  because  the  very  title 
of  the  tenant  to  such  products  is  subordinate 
to  the  lien."  Slaughter  v.  Winfrey,  85  N.  C. 
159.  The  lien  given  by  the  act  of  1879,  su- 
pra, is  on  the  agricultural  products  raised  on 
the  land  rented,  and  no  reference  Is  made  to 
the  crop  of  any  year  during  the  lease  being 
boimd  only  for  the  rent  of  that  year.  By  tills 
act  the  lien  for  rent  is  a  charge,  as  between 
landlord  and  tenant,  upon  any  of  the  agri- 
cultural products  raised  on  the  rented  prem- 
ises during  the  pendency  of  the  lease. 
Whether  the  lien  for  rent  on  the  other  proper- 
ty of  the  tenant  usually  kept  on  the  premises, 
and  found  either  on  or  off  the  same.  Is  supe- 
rior to  the  claim  of  exemption  from  forced 
sale  under  the  constitution,  presents  another 
question.  In  the  absence  of  any  ri^t  to  the 
exemption  provided  for  in  the  constitution,  it 
Is  entirely  clear  that  the  act  of  1879  gives  a 
lien  on  all  the  property,  other  than  agricul- 
tural products  of  the  lessee  or  his  sublessee  or 
assigns,  usually  kept  on  the  premises,  superior 
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to  IleoB  acqnlrefl  sabeeqnent  to  tbe  carrylns 
of  snch  property  on  the  premises  leased. 
Jones  T.  Fox,  23  Fla.  454,  2  South.  700;  Fox 
T.  Jones,  26  Fla.  276,  8  Sontb.  4ffi. 

It  is  contended  by  connsel  for  appellee 
that  tbe  right  to  claim  the  constitutional  ex- 
emption as  against  a  demand  for  rent  has 
been  decided  by  tMs  conrt  in  tbe  case  of 
Cathcart  y.  Turner.  A  careful  examination 
of  that  case  will  show  that  it  cannot  be  re- 
garded as  a  direct  adjudication  of  the  point 
It  la  true  that  in  that  case  the  distress  war- 
rant was  leyied  upon  agricultural  products, 
and  also  on  some  "household  goods,"  and  as 
to  the  household  goods  the  opinion  says  that 
tbe  claimant,  "if  he  Is  entitled  to  claim  tbe 
benefit  of  any  exemption  of  property  'from 
forced  sale  on  any  process  of  law,'  be  can 
lawfully  claim  them  as  exempt  from  dis- 
traint for  rent  or  any  other  process  of  law 
under  the  t&eiDB  of  section  1,  art  9,  of  the 
constitution,  to  tbe  value  of  not  more  than 
one  thousand  dollars."  The  statement  of  the 
case  shows  that  Cathcart  tbe  landlord,  had 
a  special  contract  for  rent  by  which  all  tbe 
crops  grown  on  the  place  were  to  be  ap- 
propriated to  tbe  payment  of  the  rent  and  for 
supplies  furnished,  and  that  none  of  the 
crops  were  to  be  sold  by  tbe  tenant  until  the 
rents  and  supp&es  were  paid  for.  This  con- 
tract is  referred  to  in  one  place  in  tbe  opin- 
ion as  being  a  paper  mortgaging  tbe  crops 
to  pay  tbe  rent  As  we  understand  the  facts 
of  that  case,  the  landlord  had  taken  a  spe- 
ctfle  lien  by  contract  on  the  agricultural  prod- 
ucts alone,  to  secure  his  rent  and  supplies, 
and  be  was  insisting  on  that  lien  in  bis 
bin  to  enjoin  tbe  sheriff  and  the  tenant  from 
allowing  a  dalm  of  exemptions.  The  fnr- 
fb«  statement  in  reference  to  tbe  house- 
hold goods,  that  the  sheriff  should  not  be  en- 
Joined  from  allowing  tbe  debtor  entitled  to 
the  exemption  to  select  personal  property 
within  tbe  constitutional  limit  as  to  value 
upon  which  the  Ilea  did  not  exist  indicates 
tiiat  such  goods,  in  tbe  case  then  before  tbe 
court,  were  regarded  as  not  being  subject 
to  tbe  lien  relied  upon  In  tbe  bilL  Ciounsel 
tor  appellant  insist  that  the  case  of  Blanch- 
ard  T.  Raines'  Ex'x  is  an  authority  against 
tbe  right  of  tbe  tenant  to  claim  an  exemp- 
tion as  agiUnst  a  demand  for  rent  We  do 
not  understand  that  the  claim  of  ecemption 
was  presented  in  that  case.  An  aflldayit 
based  upon  a  claim  for  rent  and  supplies 
furnished  was  made,  and  the  warrant  issued 
thereon  levied  upon  agricultural  products 
and  b<MnBes,  and  tbe  question  presented  to 
tbe  conrt  arose  on  a  motion  to  quash  the  dis- 
tress warrant  on  the  gn^unds  that  the  affi- 
davit was  not  sufficient  and  that  the  writ 
was  void  because  it  was  not  made  returnable 
on  a  rule  day,  and  no  service  of  It  on  any 
one  was  required.  Tbe  principal  point  con- 
sidered in  the  case  Is  whether  the  procedure 
provided  by  the  statute  for  the  collection  of 
rent  by  warrant  of  distress  was  In  conflict 
with  the  constitutional  provisions  securing 


tbe  right  of  trial  by  jury,  and  providing  that 
no  person  shall  be  deprived  of  his  property 
without  due  process  of  law.  The  common- 
law  proceeding  by  warrant  of  distress  is  re- 
ferred to,  and  it  Is  said  that  "our  statute 
adopts  the  common-law  right  of  distress  for 
rent  but  requires  the  landlord  to  make  oath 
to  the  amount  due.  It  has  further  provided 
that  the  landlcml  shall  have  a  like  lien  upon 
crops  for  the  price  or  value  of  supplies  and 
advances  made  by  tilm,  or  under  his  order, 
to  the  tenant  to  enable  him  to  make  and 
harvest  his  crops.  The  c<mtract  of  leasing- 
is  made  under  these  conditions  imposed  by 
tbe  statute,  and  of  course  tbe  statute  enters 
into  and  forma  part  of  the  contract  regulat- 
ing and  limiting  tbe  rights  and  duties  of  each 
party.  This  statute,  as  before  remarked, 
makes  the  rent  and  advances  a  specific  lien 
upon  tbe  property  mentioned,  and  thereby 
the  landlord  has  a  right  of  property  In  tbe 
crops,  etc.,  which  he  is  by  the  act  authcnrized 
to  foreclose  by  seizure  and  sale  in  the  man- 
ner prescribed."  The  court  was  H>eaking,  It 
must  be  remembered,  with  reference  to  tbe 
necessity  of  notice  and  a  trial  by  jury  before 
tbe  seizure  of  property  under  a  distress  war- 
rant and  not  as  to  tbe  right  of  a  tenant  who 
was  entitled  to  the  benefit  of  exemptions  to 
shield  a  part  of  bis  property  other  than  agri- 
cultural products,  to  the  value  of  $1,000, 
from  sale  under  such  proceedings.  The  con- 
tract of  lease  In  the  case  before  us  arose  un- 
der tbe  constitution  of  1868,  and  the  home- 
stead article  in  that  instrument  provided 
that  certain  real  estate,  together  with  |1,000 
worth  of  personal  property,  "shall  be  ex- 
empted from  forced  sale  under  any  process 
of  law."  It  is  clear,  we  think,  that  the  stat- 
utory remedy  for  the  enforcement  of  a  claim 
for  rent  is  embraced  within  the  terms  "any 
process  of  law."  At  common  law  the  land- 
lord could  himself  distrain  for  rent,  or  em- 
ploy a  bailiff  or  servant  to  do  so  for  him; 
but  under  our  statute  be  must  make  an  affi- 
davit setting  forth  his  right  to  distrain  and 
tbe  amount  due,  and  isrocure  the  issuance  of 
a  warrant  to  be  levied  by  designated  officers. 
Clearly,  the  proceeding  authorized  under  the 
distress  warrant  is  a  process  of  law.  Smoot 
y.  Strauss,  21  Fla.  611.  By  entering  into  a 
lease  of  land,  we  can  readily  see  bow  it  is 
that  a  tenant  voluntarily  subjects  himself  to 
the  remedies  provided  by  law  for  the  collec- 
tion of  rent  due  by  the  terms  of  tbe  lease  to 
the  extent  that  his  property  is  liable  to  be 
taken  in  satisfaction  of  such  dalm.  To  this 
extent  the  decision  in  Blanchard  v.  Balnea' 
£!x'x  went,  but  we  do  not  understand  that 
it  was  there  decided  that  by  entering  into  a 
mere  rental  contract  the  tenant  waived  bis 
right  of  exemption  under  the  constitntlon. 
It  is  conceded,  of  course,  that  tbe  party  en- 
titled to  such  exemption  can  waive  It;  and  it 
is  contended  here  that  by  entering  buto  a 
lease  of  appellant's  land,  appellee  has  con- 
sented to  the  sale  of  bis  property  to  satisfy 
the  lien  given    by  statute    for    tbe    rent. 
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and  cannot  claim  any  exemption  as  against 
eucb  claim.  While  the  lease  In  this  case  con- 
tains conditions  to  be  performed  by  both 
lessor  and  lessee,  there  Is  no  stipulation  in  It 
lor  a  Hen  on  any  property  to  secmre  the  rent 
agreed  to  be  paid.  It  was  decided  In  Patter- 
son V.  Taylor,  15  Fla.  S36,  that  the  exemption 
from  forced  sale  under  the  constitution  was 
expressly  waived  by  voluntarily  executing  a 
mortgage  on  speciflc  property,  and  the  mort- 
gagor was  estopped  from  asserting  his  ex- 
emption as  to  such  property  to  the  face  of 
.  such  a  contract  A  waiver  of  any  benefit  of 
the  exemption  laws,  or  an  agreement  that 
all  the  debtor's  property  shall  be  subject  to 
levy  and  sale,  contained  in  a  promissory 
note,  was  held  in  Carter's  Adm'rs  v.  Carter, 
20  sia.  658,  to  be  inoperative  as  against  the 
p<dicy  of  the  exemption  laws.  It  is  said  in 
this  case  that  "the  object  of  exemption  laws 
is  to  protect  people  of  limited  means  and 
their  families  In  the  enjoyment  of  such  prop- 
erty as  may  be  necessary  to  lurevent  abso- 
lute pauperism  and  want,  and  against  the 
consequence  of  Ill-advised  promises  which 
their  lack  of  Judgment  and  discretion  may 
have  led  them  to  make,  or  which  they  may 
have  been  Induced  to  enter  into  by  the  per- 
suasions of  others."  It  was  decided  in  Bait- 
er V.  State,  17  Fla.  406,  that  the  real-estate 
exemption  of  a  party  who  had  enjoyed  the 
same  accrued  to  his  heirs,  notwithstanding 
the  deceased  head  of  the  family  had  not  re- 
sorted to  the  statutory  method  of  defining 
and  placing  on  record  the  description  of  the 
property  he  intended  should  constitute  his 
homestead.  It  cannot  be  said  that  the  prop- 
arty  of  the  tenant  carried  on  the  leased 
premises  or  left  otC  is  the  Immediate  product 
of  the  soil  leased,  nor  does  the  tenant  ac- 
quire the  title  to  such  property  as  a  result 
of  the  tenancy  and  in  subordination  to  the 
lien  of  the  statute.  If  the  legislature  can 
dedare  a  lien  in  favor  of  the  landlord  for 
his  rent  on  all  the  property  of  bis  tenant 
other  than  agricultural  products,  and  it  fol- 
lows that,  by  entering  into  the  rental  con- 
tract alone,  the  tenant  thereby  pledges  his 
property  to  pay  such  claim,  and  waives  his 
constitutional  right  of  exemption  therein, 
then  It  seems  to  us  that  the  legislature  can, 
by  providing  similar  liens  to  secure  the  pay- 
ment of  other  debts,  avoid  and  annul,  not 
only  the  policy,  but  the  plain  provisions,  of 
the  constitution  on  the  subject  of  exemptions. 
Food  and  raiment  are  as  essential  to  life  as  a 
liabltatlon  and  shelter,  and  we  might  find  In- 
surmountable difficulty  in  discriminating 
against  the  lien  for  one  class  of  demands  and 
In  favor  of  the  other.  The  claim  for  rent 
was  highly  favored  at  the  common  law,  but 
we  are  unable  to  discover  any  purpose  in  the 
constitution  to  except  this  demand  from 
those  against  which  the  exemptions  provid- 
ed for  may  be  claimed.  The  constitution  ex- 
empts to  the  person  entitled  thereto  $1,000 
worth  of  personal  property  from  forced  sale 
under  any  process  of  law,  and  the  legisla- 


ture cannot  indirectly  deprive  him  of  such 
right  any  more  than  It  can  directly  do  it 

The  appellee,  on  the  showing  made,  was 
entitled  to  his  personal  property  exemption 
to  the  limit  of  $1,000  worth  in  the  personal 
property,  other  than  agricultural  products, 
levied  upon  by  the  sheriff;  and  the  court  did 
not  err  in  refusing  to  dissolve  the  injunction 
restraining  the  sale  until  the  further  order 
of  the  court  adjudicating  such  exemption 
right  This  is  the  only  question  arising  on 
the  appeal  Involving  the  correctness  of  the 
order  refusing  to  dissolve  the  injunction,  and 
the  decree  of  the  court  below  must  be  af- 
firmed.   Ordered  accordingly. 


(ts  na.  at) 

FIBST  NAT.  BANK  OF  PBNSACOLA  et  al. 
v.  WITnOH. 

(Supreme  Court  of  Florida.    May  28,  1884.) 
Affeai.— Objections  not  1La.i>b  Bbiov— CBi.rrKi> 

MORTOAOB  OF  STOCK— CBANOB  0»  f OSSE8SIOH — 

Validity — New  Costuact. 

1.  On  the  hearing  of  exceptiona  to  an  an- 
swer, an  order  was  made  adjudging  the  answer 
to  be  sufficient,  and  dismissing  the  bill.  On  ap- 
plication of  complainant,  another  order  was 
made  on  the.  sixth  day  after  the  entry  of  the  for- 
mer one^  reciting  that  the  order  dlsmissine  the 
bill  was  made  through  inadvertence,  and  direct- 
ing that  the  same  be  vacated,  and  complainant 
have  leave  to  reply.  Thereupon,  replication  was 
filed,  and  the  cause  proceeded  re^arly  to  final 
decree,  the  defendants  partlcipatmg  in  the  pro- 
ceedings. Held,  that  it  was  too  late  to  object 
for  the  first  time  in  the  appellate  court  to  the 
method  of  procedure  in  vacating  the  order  dis- 
missing the  bill. 

2.  A  mortgage  covering  a  stock  of  merchan- 
dise, under  which  the  mortgagor  is  permitted, 
by  agreement  or  understanding  of  the  mort- 
gagee, to  retain  possession,  and  sell,  in  tlie 
usual  course  of  bnsiness,  the  mortgaged  goods, 
is  fraudulent  and  void  as  to  creditors  of  the 
mortgagor;  and  it  makes  no  difference  whether 
the  agreement  or  understanding  be  expressed  in 
the  mortgage  or  not.  If  it  was  so  agreed  or  un- 
derstood at  the  time  the  mortgage  was  exe- 
cuted, whether  in  writing  or  not,  tne  mortgage 
security  will  thereby  be  rendered  void  aa  to  the 
mortgagor's  creditors. 

3.  A  mortgage  that  is  frandnlent  and  void 
as  to  the  creditors  of  the  mortgagor  cannot  be 
purged  of  the  existing  fraud,  and  rendered  valid 
as  to  such  creditors,  by  any  effort  on  the  part 
of  the  mortgagee  to  assume  any  rights  nuder 
and  by  virtue  of  It 

4.  Where  a  mortgage  of  a  stock  of  mer- 
chandise is  void  In  law,  as  to  the  creditors  of 
the  mortgagor,  by  reason  of  permission  on  the 
part  of  the  mortgagee  to  sell  the  goods  in  the 
usual  course  of  business,  this  will  not  prevent 
the  mortgagor  and  mortgagee  from  entering  in- 
to an  entire  new  agreement,  in  good  faith,  as  to 
a  security  on  the  mortgaged  goods;  and  it,  after 
the  making  of  such  mortgage,  the  mortgagor  de- 
liver possession  and  control  of  the  goods  to  the 
mortgagee,  to  be  sold  under  his  direction,  and 
the  proceeds  to  be  applied  to  the  payment  of  a 
valid  Indebtedness,  such  a  pledge  of  the  goods 
will  be  good,  as  against  the  lien  of  a  judgment 
subsequently  acquired,  if  such  hyi)othecation 
was  in  good  faith,  and  free  from  any  fraudulent 
Intent 

(SyUabua  by  the  Court) 

Appeal  from  circuit  court,  Escambia  oooit* 
ty;  J.  F.  McClellan,  Jadg& 
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BlU  by  W.  Ii.  Wlttlch  against  the  First 
National  Bank  of  Pensacola  and  others.  De- 
cree for  plalntUt,  and  defendants  appeaL 
Reversed. 

WitUch  filed  a  bill  in  chancery  against  the 
bank  and  others,  and  obtained  a  final  decree, 
from  which  an  appeal  was  taken. 

The  case  made  for  Wittich  In  the  bill  of 
complaint  filed  on  the  6th  of  February,  18S2, 
Is:  That  he  was  assignee  of  a  Judgment 
obtained  on  the  23d  day  of  January,  18S2, 
in  the  circuit  court  for  Escambia  county,  by 
F.  C.  Brent  against  B.  T.  Hunt,  for  the*  sum 
of  $4,663.38,  and  that  execution  emanating 
from  said  Judgment  was  placed  in  the  hands 
of  the  sherifC  of  said  county,  and  remained 
unsatisfied  at  the  time  of  filing  the  bill. 
Brent,  Hunt,  the  bank,  and  its  officers  were 
made  iiartles  defendant  That  the  only  prop- 
erty belonging  to  Hunt,  subject  to  levy  and 
sale  under  said  Judgment  and  execution, 
was  a  quantity  of  salt  then  in  warehouses  in 
said  county;  and  If  said  execution  bad  been 
levied  upon  said  salt,  and  It  offered  for  sale 
thereunder,  purchasers  would  have  been  de- 
terred from  bidding  tberefw  because  there 
was  then  of  record,  in  the  record  books  of 
said  county,  a  mortgage  given  by  said  Hunt 
to  the  said  bank.  The  mortgage  was  exe- 
cuted on  the  3l8t  day  of  August,  1881,  to 
secure  the  sum  of  $26,408.72,  and  covers 
33,400  sacks  of  salt  "stored  in  D.  F.  Sulli- 
van's warehouse,  on  the  wharf  of  said  Sul- 
livan, and  10,000  sacks  of  salt  [then]  stored 
in  Wlttich's  warehouse,  on  the  Central  wharf; 
both  of  said  wharves  being  in  the  city  of 
Pensacola,  Escambia  county,  state  of  Flori- 
da." It  Is  further  alleged:  That  the  salt 
referred  to  as  being  subject  to  levy  and  sale 
under  the  said  Judgment  and  execution  was 
part,  and  what  remained,  of  the  salt  covered 
by  said  mortgage,  and  that  It  was  Insuffi- 
cient to  satisfy  said  mortgage  debt,  and,  had 
said  salt  been  ofCered  for  sale  subject  to  the 
Uen  of  the  mortgage,  no  purchaser  could 
have  been  found  to  bid  therefor.  That  be- 
fore, at,  and  after  the  time  of  the  execution 
of  said  mortgage,  the  said  Hunt  was,  and 
contlntied  to  be,  a  merchant  engaged  In  the 
business  of  buying  and  selling  salt,  and  that 
the  salt  upon  which  said  mortgage  was 
executed  constituted  his  stock  in  trade,  and 
it  was  permitted  by  the  said  bank  to  remain 
In  his  possession,  and  imder  his  controL 
That,  with  the  knowledge  and  consent  of 
said  bank.  Hunt  continued  for  some  time 
aita  the  execution  of  the  mortgage  to  deal 
with  the  said  salt  In  his  business,  to  sell 
large  portions  thereof,  from  time  to  time, 
to  buyers,  and  to  apply  considerable  portions 
of  the  proceeds  of  said  sales  to  his  own  per- 
sonal and  private  use;  and,  at  the  time  of 
the  execution  of  said  mortgage.  It  was  agreed 
between  the  said  Hunt  and  said  bank  that 
the  former  should  continue  to  deal  with  and 
sen  said  salt,  and  apply  to  his  own  use  por- 
tions of  the  proceeds  of  said  sales.  Upon 
the  foregoing  allegations,  it  was  alleged  that 


the  said  mortgage  was  ftauduloit  In  law, 
and  void  as  against  the  said  execution  lien. 
There  were  other  allegations,  as  to  the  in- 
capacity of  the  bank  to  loan  to  Hunt  the 
amount  expressed  In  the  mortgage;  but,  as 
no  jf(Aat  Is  presented  on  this  phase  of  the 
case,  no  reference  need  be  made  to  them. 

A  special  prayer  of  the  bill  Is  that  Hunt 
and  the  bank  be  enjoined  from  selling,  or 
otherwise  disposing  of,  the  residue  of  said 
salt;  that  a  receiver  be  appointed  to  take 
possession  of  the  same;  and  that  so  much 
thneof  as  majrbe  necessary  be  sold,  and  the 
proceeds  applied  to  the  satisfaction  of  said 
execution.  Interest,  and  costs. 

Respondents  demurred  to  the  bill  on  rule 
day  in  April,  1882,  and  on  the  10th  day  of 
July  following,  by  leave  of  the  court,  com- 
plainant filed  a  suK>lemental  bilL  The  new 
matter  alleged  in  this  bill  is  that  after  re- 
spondents had  been  served  with  process,  ap- 
peared, and  demurred  to  the  bill,  but  before 
any  further  proceedings  were  had  In  the 
cause,  the  said  bank,  "having  possession  of 
the  salt  covered  by  the  said  mortgage,  sold 
the  same,  and  realized  from  the  sale  thereof 
a  sum  greater  than  will  suffice  to  satisfy  the 
said  Judgment  and  execution,  with  interest 
and  costs."  The  special  prayer  Is  that  the 
bank  be  decreed  to  pay  to  complainant  the 
amount  of  said  Judgment,  interest,  and  costs. 

Demurrers  to  the  original  and  supplemental 
bills  were  overruled,  and  the  bank  and  Its 
cashier,  W.  A.  S.  Wheeler,  answered.  The 
answer  denies  all  fraud.  In  law  or  in  fact, 
actual  or  constructive,  as  charged  in  the  bill, 
and  alleges  that  the  salt  described  in  the 
mortgage  as  being  in  Sullivan's  warehouse 
was  the  remnant  of  cargoes  purchased  and 
paid  toe  by  D.  F.  Sullivan,  and  stored  In  his 
warehouse,  and  that  the  und^vtandlng  be- 
tween Sullivan  and  Hunt  in  reference  to  the 
salt  was  that  the  latt«-  should  sell  the  same 
as  he  could  find  buy»8,  and  i>ay  over  thr 
proceeds  of  such  sales  to  the  fwmer,  to  re- 
imburse him  for  the  cost  and  charges  on  ac- 
count of  the  salt,  and  the  profits  to  bdong 
to  Hunt;  that  In  May,  1881,  the  bank  agreed 
to  pay  Sullivan  for  what  then  remained  of 
the  said  salt,  and  Hunt  caused  to  be  made, 
and  discounted  at  the  bank,  the  notes  men- 
tioned In  the  mortgage  for  the  money  paid 
by  the  bank  to  Sullivan,  exc^t  f(«  the  note 
given  for  the  purchase  of  the  salt  from  Wit- 
tich; and  that  It  was  understood  between  the 
bank  and  Hunt  that  the  salt  should  remain 
In  the  warehouse  until  purchasers  therefor 
could  be  found,  and  that  Hunt  should  make 
the  sales  as  rapidly  as  he  could,  and  pay  over 
the  proceeds  to  the  bank  In  discharge  of  said 
notes.  It  Is  farther  alleged  that  the  only 
purchase  of  salt  by  Hunt,  of  which  respond- 
ents had  any  knowledge,  was  the  salt  de- 
scribed In  the  mortgage  as  being  in  Wlttich's 
warehouse,  and  that  to  aid  In  making  this 
purchase  the  bank  loaned  Hunt  $2,800,  which, 
with  the  Interest  thereon,  and  a  balance  due 
by  him  to  the  bank,  and  not  Included  in  the 
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other  notes,  coostltated  the  amount  of  the 
last  note  mentioned  In  the  mortgage;  that 
fsald  loan  was  made  with  the  understanding 
that  Hunt  should  give  a  mortgage  on  the  salt 
in  SuUlvan's  warehouse,  as  well  as  that  pur- 
chased from  Wittich,  and  that  Hunt  was  to 
make  sales  of  both  lots  of  salt  as  rapidly  as 
the  market  would  allow,  and  pay  over  the 
proceeds  to  the  bank  In  discharge  of  said 
mortgage  notes;  and  that  the  object  of  the 
bank  in  aiding  Hunt  to  make  said  purchase 
of  salt  was  not  to  enable  him  to  carry  on 
business  as  a  salt  merchant,  but  the  sole  pur- 
pose was  to  enable  him  to  command  the  salt 
market  at  Pensacola,  by  buying  out  a  sole 
competitor,  and  thereby  enable  him  (Hunt)  the 
Boonee  to  pay  off  his  indebtedness  to  the 
bank.  And  to  the  extent  and  in  the  manner 
stated,  and  not  otherwise,  it  is  alleged  that 
Hunt  was  engaged  in  the  business  of  buying 
and  selling  salt  It  is  also  alleged  that  the 
salt  in  Snllivan's  warehouse  was  never  In 
the  actual  possession  of  Hunt,  as  said  ware- 
house, from  the  time  the  salt  was  stored 
thwein  until  the  last  sack  was  sold  and 
shipped  with  the  consent  of  SuIIiran,  who 
was  president  of  the  bank,  was  In  his  pos- 
sessicm,  and  the  salt  in  complainant's  ware- 
house was  under  his  control  until  he  deliv- 
ered it,  Crom  time  to  time,  upon  the  order  of 
Hunt,  as  he  eftected  sales  thereof. 

The  answer  denied  that,  either  before  or 
after  the  execution  of  the  mortgage,  the 
officers  of  the  bank  had  any  understanding  or 
other  agreement  with  Hunt  In  reference  to 
the  sale  of  said  salt,  except  that  he  should 
sell  the  same  as  rapidly  as  he  could,  and  pay 
over  the  proceeds  of  said  sales  to  the  bank  In 
discharge  of  said  notes;  and  If  he  appropri- 
ated the  proceeds  of  such  sales,  above  the 
expenses  necessarily  Incident  to  the  business, 
to  his  own  use,  he  did  so  without  knowledge, 
concurr^ice,  or  consent  of  the  officers  of  the 
bank. 

It  Is  also  alleged  that  the  foregoing  ar^ 
rangement  continued  until  about  the  Ist  of 
November,  1881,  when  the  bank,  for  the  pur- 
pose of  exarclslng  more  control  over  the  sales 
of  said  salt,  agreed  with  Hunt  that  the  sales 
should  be  made  under  the  immediate  direc- 
tion of  the  bank,  and  that  Hunt  should  use 
his  best  exertions  to  find  purchasers,  secure 
railroad  transportaticm,  and  to  attend  to  the 
shipment  of  salt,  for  which  he  was  to  rec^ve 
from  the  bank  $150  per  month,  and  that  this 
airangement  continued  until  about  the  Ist  of 
December,  1881,  after  which  time  the  residue 
of  the  salt  was  sold  by  other  agents  for  the 
best  prices  which  could  be  obtained,  and  ap- 
plied to  the  discharge  of  the  said  mortgage 
notes;  leaving  a  balance  due  the  bank  on  the 
23d  day  of  May,  1882,  of  $4,646.26,  which  Is 
still  unpaid. 

The  answer  further  alleges  that,  when  the 
bank  advanced  for  Hunt  the  $2,300  to  pay 
Wittich  fkM:  the  salt  in  his  warehouse.  It  did 
so  upon  the  basis  of  one-third  of  the  price,— 
G8  cents,— and  upon  the  representation  made 


by  Wittich  to  Hunt,  and  by  Hunt  to  the 
bank,  that  said  salt  amounted  to  10,000  sadcs, 
and  said  reiHreBentati<n  was  untrue,  as  there 
were  but  8,253  sacks;  that,  by  said  misrep- 
resentation, complainant,  Wittich,  obtained 
from  the  bank,  through  Hunt,  $401.81  in 
cash,  and  an  acceptance  for  $786.15  more 
than  he  was  entitied  to,  and  that  he  (Wit- 
tich), immedlatdy  after  receiving  said  ac- 
ceptance, discounted  it  to  Brent,  who,  as  a 
bona  fide  purchaser  without  notice,  obtained 
Judgment  for  the  full  amount  of  said  note 
against  Hunt,  and  afterwards  assigned  said 
judgment  to  complainant,  as  alleged  in  the 
bill  of  complaint 

The  oth&c  facts  necessary  to  be  given  will 
appear  In  the  (^inlop. 

B.  li.  Campbell,  for  appellants.  Blount  & 
Blount  and  John  0.  Avery,  for  app^ee. 

MABRY,  3.  The  petition  of  appeal  does 
not  present  any  question  as  to  the  mllng  of 
the  court  on  the  demurrers  to  the  original 
and  supplemental  bills,  and  the  consido'ation 
of  the  case  here  will  not  involve  such  ruling. 

It  is  insisted  that,  when  the  &nal  decree 
was  r«idered  in  favor  of  appellee  against 
the  bank,  no  case  was  then  pending  in  the 
court  against  it,  in  which  such  decree  could 
be  rendered.  After  answer  was  filed  by  ap- 
pellants to  the  original  and  supplementa. 
bills,  app^ee  filed  exceptions  to  the  answer, 
and  upon  hearing  of  the  exceptions  the  court 
made  the  following  order,  viz.:  "This  case, 
coming  on  to  be  heard  on  bill  and  answer, 
and  exception  to  answer,  and  was  atgoed  by 
counsel,  and  on  consideration  thereof  it  is 
ordered,  adjudged,  and  decreed  that  said  an- 
swer is  a  sufficient  defense  to  the  blU,  and 
that  the  said  bill  be  dismissed  at  the  cost  of 
the  plaintiff."  This  order  was  made  at  cham- 
bers, October  24,  1885,  and  on  the  31st  of  the 
same  month  the  following  ord»  was  made  in 
the  cause,  viz.:  "This  cause  coming  <hi  to  be 
heard  upon  the  application  of  the  solicitors 
for  complainant  for  an  order  modifying  the 
decree  entered  Ocboib&r  26,  1886,  and  that 
that  portion  of  said  decree  dismissing  the  bill 
be  vacated,  and  so  that  the  complainant  have 
leave  to  reply,  and  the  said  order  of  dismissal 
having  been  entered  through  Inadvertence,  it 
Is  therefore  ordered  that  so  much  of  the  said 
decree  as  orders  the  dismissal  of  the  bill  be, 
and  is  hereby,  vacated,  and  that  the  com- 
plainant have  leave  to  reply,  and  that  three 
mcmths  after  filing  of  r^lication  be  given  to 
the  parties  for  taking  testimony." 

The  contention  is  that  the  decree  dismiss- 
ing the  bill  was  final,  and,  after  entry  or  en- 
rollment, could  <Kily  be  opened  by  bUl  of  re- 
view. The  order  dismissing  the  bill  Is  dated 
the  24th  pf  October,  1885;  and  the  order 
modifying  It,  made  on  the  31st  of  the  same 
month,  recites  that  it  was  on  application  of 
eoimsel  for  complainant  When  the  applica- 
tion was  made  is  not  stated,  but  it  was 
brought  on  for  a  hearing  on  the  Slst  of  the 
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month.  The  order  recites  that  the  decree 
dismissing  the  bill  was  "entered  through  In- 
advertence." Every  reasonable  presunption 
is  In  favor  of  the  mling  of  the  court,  nntU 
the  contrary  Is  shown;  and,  on  this  record.  It 
must  be  assamed  that  for  some  cause  the 
decree  was  entered  through  inattention  or  by 
mistake.  It  Is  not  denied,  of  course,  that 
the  court  had  the  pow«*,  in  some  way,  to 
correct  such  an  orror.  On  the  record  be- 
fore us,  we  think  appellants  are  In  no  con- . 
dltlon  to  question,  in  this  court,  the  order 
modifying  the  one  dismissing  the  bills.  Aft- 
er this  order  was  ento^  the  general  repli- 
cation was  filed,  and  the  cause  proceeded  to 
final  hearing;  and  it  is  made  to  appear  tliat 
appeUants,  without  making  any  objection  to 
the  order,  participated  in  the  said  proceed- 
ings, contested  appellee's  right  to  a  decree  on 
the  merits  of  the  blUs,  and  the  decree  in  the 
cause  recites  that  the  final  hearing  upon  the 
pleadings  and  proofs  was  on  the  application 
of  defendants'  solicitors.  The  objection  to 
the  order  modifying  the  decree  dismissing  the 
bill  is  raised  for  the  first  time  in  this  court, 
and  we  think  it  comes  too  late.  Peck  v. 
Spencer,  26  Fla.  23,  7  South.  612. 

The  ground  of  the  appeal,  involving  the 
merits  of  the  case,  and  argued  here,  is  that 
"appellee  was  not  entitled  to  relief  upon  the 
pleadings  and  evidence."  We  have  held  that 
a  mortgage  covering  a  stock  of  merchandise, 
under  which  the  mwtgagcMr  is  permitted,  by 
agreement  or  understanding  of  the  mort- 
gagee, to  retain  possession,  and  sell  the  goods 
at  discretion,  or  in  the  usual  course  of  iKisi- 
ness,  is  fraudulent  and  void,  as  to  existing 
creditors  of  the  mortgagor,  and  it  makes  no 
differmce  whether  the  agreement  or  under- 
standing in  refoence  to  the  sale  of  the  goods 
be  expressed  in  the  mortgage  itself  or  not  If 
it  was  so  agreed  or  understood  at  the  time 
the  mortgage  was  executed,  whether  in  writ- 
ing or  parol,  the  security  is  thereby  rendered 
void,  as  to  the  creditors  of  the  mortgagor. 
Bckman  v.  Munnerlyn,  32  Fla.  367,  13  South. 
822.  The  dedsion  dted  followed  the  former 
one  of  tills  court  on  the  subject  (Logan  v. 
Logan,  22  Fla.  561),  and  the  cases  sustaining 
the  role  announced  by  it  If  a  stipulation  in 
a  mortgage  of  mercliandise,  to  the  effect  that 
the  mortgagor  may  retain  possession  of  the 
goods,  and  sell  them  in  due  course  of  trade, 
avoids  the  security,  it  follows  logically  that 
such  an  agreement  in  parol  wiU  have  the 
same  effect  The  cases  referred  to  in  this 
court  are  on  the  side  of  those  decisions  hold- 
ing that  such  an  understanding  or  agree- 
ment, whether  expressed  in  the  mortgage,  or 
shown  by  proof  aliunde,  renders  the  mort- 
gage fiitiudulent  in  law.  After  what  has 
been  said  in  the  Eckman-Munnerlyn  Case,  it 
is  not  necessary  to  go  into  any  further  discus- 
sion of  the  point  Spealdng  for  myself,  had 
the  point  been  an  open  one  in  this  state,  I 
would  have  preferred  the  decisions  holding 
that  the  question  is  not  one  of  law,  so  much 
as  it  la  one  of  fact  and  good  faith,  under  the 


drcamstances  of  eaCh  case.  The  qnestimi, 
however,  has  been  settled  here,  as  above 
stated.  But  it  has  never  been  decided  here 
that  an  agreement,  whether  expressed  in  ttie 
mmlgage  or  resting  In  parol,  to  the  efCect  that 
the  mortgagor  may  retain  possession  of  the 
mochandise  mortgaged,  seU  the  same,  and 
apply  the  proceeds  exduslveiy  to  the  iwyment 
of  the  mortgage  debt,  will  render  the  mort- 
gage secority  void.  The  mortgage  on  the 
salt.  In  the  case  before  us,  is  not  void  by  rea- 
son of  any  of  its  stipulations,  as  there  is  no 
express  agreement  in  It  in  reference  to  the 
possession  or  sale  of  the  salt  by  the  mort- 
gagor. Its  supposed  infirmity  is  based  upon 
an  alleged  agreement  or  understanding  be- 
tween the  mortgagor  and  mortgagee  ttiat  the 
former  should  retain  possession  of  the  salt 
and  sell  the  same  In  the  usual  course  of  trade, 
or  that  the  mwtgagee  imowlngly  permitted 
the  mortgagor,  after  the  execution  of  the 
mortgage,  to  continue  to  sell  the  salt,  and  ap- 
ply the  proceeds  in  part  to  his  individual  use 
and  private  account'  The  answer  denies,  in 
effect  the  possession  of  the  salt  by  Hunt  the 
mortgagor,  and  also  alleges  that  it  was  sold 
under  an  agreement  that  the  proceeds  should 
be  applied  to  the  mortgage  debt  The  testi- 
mony shows,  we  think,  that  from  the  time  of 
the  execution  of  the  mortgage.  In  August 
1881,  up  to  November  1st  of  that  year,  the 
salt  was  In  the  possession,  and  under  the  ex- 
clusive control,  of  the  mortgagor.  The  fact 
that  it  was  stored  in  warehouses  that  did  not 
belong  to  him  does  not  alter  the  situation;  as 
it  is  clearly  shown  that  he  paid  storage  on  the 
salt  and  it  was,  during  the  time  mentioned, 
entirely  under  his  control.  The  decree  of  the 
court  was  against  the  bank,  the  mortgagee, 
for  the  amount  due  on  appellee's  Judgment 
and  was  evidently  based  upon  the  view  that 
the  mortgagor,  with  the  consent  and  under- 
standing of  the  mortgagee,  continued,  after 
the  execution  of  the  mortgage,  to  sell  the  salt 
In  the  usual  course  of  trade,  and  apply  the 
proceeds,  in  part  to  his  individual  use.  Al- 
though it  cannot  be  afiSrmed,  on  the  record 
before  us,  that  there  was  an  express  agree- 
ment betwe^i  Hunt  andf  the  bank,  when  the 
mortgage  was  executed,  that  the  fwmer 
should  sell  the  salt  In  the  usual  course  of 
business,  and  dispose  of  the  proceeds  in  his 
discretion,  yet  the  evidence  is  sufScient  to 
sustain  the  conclusion  that  there  was  an  im- 
plied understanding  at  the  time  that  such  a 
course  of  business  should  be  pursued  In  refer- 
ence to  the  sale  of  the  salt  For  several 
years  before  the  commencement  of  his  busi- 
ness relations  with  the  bank.  Hunt  had  been 
engaged  as  a  merchant  In  the  purchase  and 
sale  of  salt  in  the  city  of  Pensacola,  and  from 
May,  1881,  to  the  Slst  of  August  of  the  same 
year,  had  procured  from  the  bank,  without 
giving  any  security  therefw,  money  with 
which  to  carry  on  the  business.  On  the  date 
last  above  mentioned,  the  mortgage  was  exe- 
cuted to  secure  what  was  then  due  the  bank; 
bat  It  is  clearly  shown  that  there  was  no 
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change  thereafter  in  Hunt's  method  of  busi- 
ness In  reference  to  the  sale  of  the  salt  up  to 
November,  1881,  and  that  the  bank,  with  full 
knowledge,  permitted  and  acquiesced  In  such 
continued  course  of  business.  We  would  not 
be  authorized,  on  the  record  before  us,  to  dis- 
turb the  conclusion  of  the  chancellor  that 
there  was  at  the  time  of  the  execution  of  the 
mwtgage  an  Implied  understanding  between 
the  bank  and  Hunt  that  the  latter  should  dis- 
pose of  the  salt  mortgaged  in  the  usual  course 
of  business,  and  use  the  proceeds  as  he  saw 
proper.  This  conclusion  will  sustain  a  de- 
cree that  the  mortgage  was  void  In  law  as  to 
the  creditors  of  Hunt  But  In  addition  to  the 
allegation  that  Hunt  was  to  sell  the  salt  after 
the  execution  of  the  mortgage,  and  apply  the 
proceeds  to  the  mortgage  debt,  the  answer 
further  avers  that  such  arrangement  contin- 
ued until  about  November  1,  1881,  when  the 
bank,  for  the  purpose  of  exercising  more  con- 
trol over  the  sales  of  said  salt,  agreed  with 
Hunt  that  the  sales  should  be  made  under  Its 
immediate  direction,  and  that  he  (Hunt) 
should  use  his  best  exertions  to  find  pur- 
chasers, secure  railroad  transportation,  and 
attend  to  the  shipment  of  the  salt,  for  which 
the  bank  was  to  allow  him  $150  per  month, 
and  that  this  arrangement  continued  until 
about  December  1,  1881,  afto:  which  the  resi- 
due of  the  salt  was  sold  by  other  agents  for 
the  best  prices  that  could  be  obtained,  and 
applied  to  the  said  mortgage  notes,  leaving  a 
balance  due  of  $4,646.2& 

Only  two  witnesses  were  examined  in  the 
case,— B.  T,  Hunt  and  L.  P.  Knowles,— and 
they  for  complainant  Hunt,  testifying  in 
reference  to  his  mode  of  living  and  expenses 
after  the  mwtgage  was  executed,  says  that 
there  was  no  change  In  the  particulars  men- 
tioned until  the  business  was  taken  out  of  his 
hands,  and  he  received  a  salary.  He  also 
says  that  there  was  no  change  in  his  method 
of  doing  business  until  the  bank  took  charge 
of  the  salt,  when  be,  toe  two  months,  was 
paid  $150. 

Knowles  says  there  was  no  change  in  the 
method  of  conducting  said  business  until  No- 
vember 1,  1881,  and  at  that  time  the  bank 
took  charge  of  the  salt,  and  allowed  Hunt  a 
salary. 

The  conclusion  that  the  mortgage  on  the 
salt  was  void  in  law,  as  against  Hunt's  cred- 
Ihn'S,  makes  it  impossible  for  the  bank  to  re- 
ly upon  it,  in  this  case,  as  any  security  for 
its  claim  against  him.  The  rule  is  that,  if 
the  mortgage  Is  fraudulent  and  void  as  to  cred- 
itors, no  effort  to  enfwce  it,  or  assuming  con- 
trol or  possession  thereunder,  can  purge  it  of 
the  existing  fraud,  and  render  valid,  as  against 
creditors,  an  instrument  which  the  law  de- 
clares to  be  fraudulent  and  void.  Wells  v. 
I^ngbeln,  20  Fed.  183;  Blakefllee  v.  Rossman, 
43  Wis.  116;  Stein  T.  Munch.  24  Minn.  390; 
Obenery  v.  Palmer,  6  OaL  119;  Dutcher  v. 
Swartwood,  15  Hun,  31.  The  tact,  however, 
that  the  m(M*tgage  given  by  Hunt  to  the  bank 
was  void,  as  to  his  creditors,  by  reason  of  the 


permission  given  him  to  sell  and  dispose  of 
the  mortgaged  property  in  the  usual  course 
of  trade,  did  not  preclude  the  bank  from  en* 
tering  into  any  other  valid  bona  flde  arrange- 
ment with  Hunt  before  complainant's  Judg- 
ment lien  was  obtained,  by  which  a  superior 
right  to  be  paid  out  of  Hunt's  property  was 
secured.  The  ansVror  of  the  banii:.  In  effect, 
sets  up  that  the  old  course  of  dealing  by 
Hunt  with  the  property  described  in  the 
mortgage  was  Interrupted  about  November 
1,  1881,  three  months  before  the  judgment 
lien  attached,  when  an  agreement  was  had 
with  Hunt  by  which  he  was  to  have  a  salary 
for  selling  the  salt  under  the  immediate  di- 
rection of  the  bank.  The  testimony  shows, 
without  any  contradiction,  that  when  this 
agreement  was  made  with  Hunt  the  buMness 
was  taken  out  of  his  hands,  and  the  salt  tak- 
en charge  of  by  the  bank.  The  bank  had  no 
authority  or  power  given  it  by  the  mortgage. 
If  valid,  to  assume  such  control  and  owner- 
ship over  the  salt  Our  statute  provides 
"that  a  mortgage  Is  and  shall  be  held  in  our 
courts  a  specific  lien  on  property  therein  for 
a  speciflc  object,  and  in  point  of  fact,  as  well 
as  law,  the  mortgagee  is  incapable  <rf  ac- 
quiring possession  until  after  a  decree  of 
foreclosure,  and  then  only  by  bidding  and 
outbidding  all  competitors  In  market"  Mc- 
CleL  Dig.  p.  765,  S  3.  The  only  way  that  the 
bank  could  have  legitlmatdiy  gotten  control 
and  charge  of  the  salt  was  by  agreement  and 
consent  of  Hunt;  and,  on  the  record  before 
us,  we  think  it  is  sufficiently  shown  that  be 
consented  and  agreed  for  the  bank  to  take 
charge  and  control  of  the  salt  for  the  purpose 
of  selling.  It,  and  applying  the  proceeds  to  the 
payment  of  its  debt  A  delivery  of  the  prop- 
erty into  the  charge  and  control  of  the  bank, 
with  authority  to  sell,  and  apply  the  proceeds 
to  the  payment  of  a  specified  debt,  would  be 
a  pledge  of  the  properly  for  that  purpose, 
and,  In  the  absence  of  any  fraud  in  fact 
would  be  valid  as  against  judgment  liens 
subsequently  acquired.  We  do  not  under- 
stand that  It  is  claimed  here  that  there  was 
any  fraudulent  Intent  on  the  part  of  either 
Hunt  or  the  tutnk,  in  delivering  the  salt  into 
the  control  and  charge  of  the  latter  to  pay 
a  valid  claim  then  existing.  An  examination 
of  the  testimony  leaves  no  doubt  In  our  mind 
that  such  a  claim  could  not  be  sustained,  if 
made.  Hunt  owed  the  bank  a  valid  debt,  and 
he  had  a  right.  If  be  saw  proper,  to  deliver 
bis  properly  to  the  bank,  to  be  sold  and  ap- 
plied to  that  debt  The  testimony  shows  that 
he  did  that  with  the  salt  described  in  the 
mortgage  In  question,  b^ore  the  complain- 
ant's judgment  was  obtained,  and  we  see 
nothing  in  the  record  sufficient  to  impeach 
the  good  faith  of  the  transaction.  The  pla- 
cing the  bank  in  charge  and  control  of  the 
salt,  so  far  as  appears  here,  was  independent 
of  the  mortgage,  as  no  such  rights  could 
grow  out  of  the  mortgage  Itself,  and  was  for 
the  purpose  of  giving  a  new  and  independent 
right   This  being  the  effect  of  the  testimony. 
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•we  tUnk  the  diancellor  erred  In  decreeing  in 
faT<»'  of  complainant  on  It  The  decree  wlU 
therefore  be  reversed,  and  It  Is  so  ordered. 


an*  Ala.  7» 

BELIi  T.  STATE. 
(Snpreme  Coort  of  Alabama.    Jane  14,  lfi04.) 

ISDICTMEXT — FOKU — EXCEPTIONS. 

It  is  not  necessaiy  to  aver  in  the  indict- 
ment that  the  defendant  does  not  come  within 
an  exception  in  a  proviso  to  the  raiactinK  clause. 

Appeal  from  circuit  cottrt,  Dale  conntj;  J. 
M.  Garmlchael,  Judge. 

Seabmn  Bell  ■was  convicted  of  practicing 
medicine  without  a  certificate  of  qualidca- 
tion,  and  appeals.    Affirmed. 

The  appellant  was  indicted,  tried,  and  con^ 
vlcted  under  the  following  Indictmait:  "The 
grand  jury-  of  said  county  charge  that  before 
the  finding  of  this  indictment,  that  Seaborn 
Bell  practiced  medicine  in  Dale  county,  Ala- 
bama, without  having  first  obtained  a  certifi- 
cate of  qualification  from  one  of  the  author- 
ised boards  of  medical  examiners  of  the 
state  of  Alabama,  against  the  peace  and  dig- 
nity of  the  state  of  Alabama."  This  indict- 
ment was  filed  In  open  court  on  March  30, 
1883,  and  was  based  upon  the  provisions  of 
an  act  approved  February  18,  1891,  amend- 
ing section  4078  of  the  Criminal  Ck>de,  which 
is  In  words  as  follows:  "Any  person  prac- 
ticing medicine  or  surgery  in  this  state  with- 
out having  first  obtained  a  certificate  of  qual- 
ification from  one  of  the  authorized  boards  of 
medical  examiners  of  this  state  shall  be 
guilty  of  a  misdemeanor,  and  on  conviction 
shall  be  fined  not  less  than  twenty-five  dol- 
lars, nor  more  than  one  hundred  dollars:  pro- 
vided, that  this  act  shall  not  apply  to  any 
doctors  or  physicians  now  practicing  medi- 
cine in  Alabama  who  are  graduates  of  a 
respectable  medical  college,  and  have  com- 
plied with  the  law  .by  having  their  diplomas 
recorded  by  the  Judge  of  probate  in  the  coun- 
ty in  which  they  may  be  practicing  medi- 
cine; and  this  act  shall  not  apply  to  any 
physician  who  has  practiced  medicine  in  this 
state  for  the  past  five  years."  The  defend- 
ant demurred  to  the  indictment,  among 
others,  upon  the  following  grounds:  (1)  Be- 
cause the  Indictment  does  not  charge  any  of- 
fense against  the  laws  of  Alabama;  (2)  be- 
cause the  law  under  which  the  Indictment  Is 
drawn  Is  unconstitutional;  (3)  because  the 
indictment  does  not  allege  that,  at  the  time 
the  defendant  is  charged  with  practicing 
medicine  without  a  certificate  of  qualifica- 
tion, there  was,  in  Dale  county,  a  medical 
society  in  affiliation  with  the  Medical  Asso- 
ciation of  the  State;  (4)  because  the  indict- 
ment does  not  negative  by  proper  averments 
that  the  def^idant  was  within  the  several 
provisos  of  the  amendatory  act  The  court 
overruled  the  demurrer,  and  the  defendant 
duly  excepted.  Issue  was  Joined  upon  the 
plea  of  not  guUty;  and  the  state  oSwed  evi- 
dence tending  to  show  that  in  said  county. 


and  within  the  time  covered  by  said  Indict- 
ment, and  before  his  license  was  recorded, 
the  defendant  practiced  medicine  without  hav- 
ing first  obtained  a  certificate  of  qualification 
from  the  Medical  Society  of  Dale  County  or 
the  Medical  Association  of  Alabama.  The 
state  also  proved  that  there  was  a  medical 
society  In  Dale  county  at  that  tlme^  which 
was  organized  in  pursuance  of  the  rules  and 
regulations  of  the  Medical  Association  of 
the  State  of  Alabama.  The  state  ofFered  in 
evidence  "the  printed  book  of  rules  of  the 
Medical  Association  of  the  State  of  Ala- 
bama." The  defendant  objected  to  the  in- 
troduction of  said  book  In  evidence,  and  duly 
excepted  to  the  court's  overruling  his  objec- 
tion, and  also  excepted  to  the  court's  over- 
ruling his  motion  to  exclude  said  book  fh>m 
evidence.  The  defendant  ottered  tn  evidence 
his  diploma,  which  was  awarded  to  him  as 
a  doctor  of  medicine  by  the  "Georgia  Col- 
lege of  Eclectic  Medicine  and  Surgery,"  on 
February  25,  1892.  This  diploma  was  in- 
dorsed by  the  probate  Judge  of  Dale  county, 
as  follows:  "I  hereby  certify  that  the  within 
diploma  was  filed  in  this  office  for  record  on 
the  28th  day  of  March,  1893,  at  11  o'clock  a. 
m.,  and  duly  recorded."  The  court,  at  the 
request  of  the  state.  Instructed  the  Jury  in 
writing  as  follows:  "If  the  Jury  believe  the 
evidence  beyond  a  reasonable  doubt  they 
must  find  the  defendant  guilty  as  charged." 
To  the  giving  of  this  charge  the  defendant 
duly  excited,  and  also  excepted  to  th(« 
court's  refusal  to  give  the  general  affirma- 
tive charge  in  his  behalf. 

Lee  &  Lee,  for  appellant  Wm.  I^  Mar- 
tin, Atty.  Gen.,  for  the  State. 

COLEMAN,  J.  The  defendant  was  con- 
victed for  practicing  medicine  without  hav> 
lug  first  obtained  a  certificate  of  qualifica- 
tion, as  provided  in  section  4078  of  the 
Criminal  Code,  and  the  statute  amendatory 
thereof,  approved  Fehcxuuy  18,  1891  (Acts 
1880-91,  p.  857).  This  court  has  declared 
that  the  statute  is  constitutional.-  Broolcs  v. 
State,  88  Ala.  122,  6  South.  802;  Nicholson 
V.  State  (Ala.)  14  South.  746.  It  was  not 
necessary  to  aver  in  the  Indictment  that  the 
defendant  did  not  come  within  the  proviso  of 
the  amendatory  act  of  1890-81,  supra. 
Where  the  exception  Is  Incorporated  in  the 
enacting  clause,  the  indictment  should  ner^- 
tlve  the  fact  that  the  defendant  came  within 
the  exception,  but  this  rule  does  not  apply 
to  an  exception  contained  in  a  proviso  to  the 
enacting  clause.  It  then  becomes  a  matter 
of  defense.  Carson  v.  State,  09  Ala.  235; 
Grattan  v.  State,  71  Ala.  844;  Bellinger  v. 
State,  92  Ala.  86,  9  South.  398.  The  indict- 
ment was  sufficiently  definite.  The  court 
did  not  err  in  overruling  the  demurrer  to  the 
Indictment  It  may  not  have  been  neces- 
sary to  introduce  In  evidence  the  book  of 
rules  of  the  Medical  Association  of  the  State 
of  Alabama,  but  its  admission  was  not  etior. 
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Code  1886,  {  1296;  Book  of  Rtiles,  8  14,  arts. 
63,  64,  70,  78.  The  objection  was  to  the 
whole  book,  and  not  to  such  portions  as  may 
have  been  Irrelevant.  The  evidence,  without 
conflict,  showed  that  the  defendant  practiced 
medicine  without  having  complied  with  the 
provisions  of  the  statute.  The  court  did  not 
err  in  the  charge  given.    Affirmed. 


a03  Ala.  97) 

KOLSKT  V.  BNSLEN. 

(Sniureme  Court  of  Alabama.     May  3,  1884.) 

Action  on  Contract  —  Bupfioibnot  of  Pi.ba  — 
Option  to  Sbll  Stock— Constrdotion. 

1.  Under  Code,  i  2769,  declaring  that  every 
written  contract,  the  foundation  of  a  suit,  im- 
ports  a  sufficient  consideration  which  may  be 
impeached  by  plea,  and  that,  when  so  impeached, 
the  burden  of  proof  is  on  defendant,  a  plea  in 
an  action  on  a  contract  alleging  that  it  was 
without  consideration  is  sufficient. 

2.  Defendant  agreed  to  refund  to  plaintiff, 
on  his  surrender  to  defendant  of  his  shares  or  in- 
terest In  a  certain  company,  at  the  end  of  two 
years  from  date  of  the  agreement,  the  amount 
paid  by  plaintiff  for  10  shares  of  stock  in  such 
company.  Beld  that,  if  plaintiS  voluntarily  sur- 
rendered to  the  company  the  shares  of  stock  in 
consideration  of  its  issue  to  him  of  new  stock, 
he  could  not  recover  on  the  agreement,  as  he 
had  incapacitated  himself  to  i^^orm  his  part 
thereof. 

3.  The  fact  that  defendant  was  a  director 
of  the  company,  had  knowledge  of  the  surren- 
der of  the  stock,  and  was  active  in  consummat- 
ing it,  was  immaterial. 

Appeal  from  city  coort  of  Birmingham;  H. 
A.  Thorpe,  Judge. 

Action  by  A.  Kolsky  against  E.  F.  Busies 
to  recover  on  a  contract  Judgment  for  de- 
fendant, and  plaintiff  appeals.    Affirmed. 

The  action  was  founded  upon  the  following 
contract:  "A.  Kolsky,  Esq.,  Birmingham, 
Ala.— Dear  BLr:  We  hereby  agree  to  refund  to 
you,  on  surrender  to  us  by  you  of  your  shares 
of  interest  in  the  Ba.  Tenn.  &  No.  Ala<  Coal 
&  Iron  Co.,  at  the  end  of  two  years  from 
this  date,  the  sum  of  |800,  being  the  amount 
paid  for  ten  shares  of  the  'ground-floor  stock' 
of  said  coipi>any  by  you  this  day;  in  other 
words,  we  guaranty  you  against  loss  of  prin- 
cipal invested.  [Signed]  B.  F.  Bnslen.  A. 
S.  Lioventhal.  By  J.  C.  Marks."  Among 
the  other  defenses  set  up  by  the  defoidant 
In  several  special  pleas  were  the  following: 
"(2)  Defendant  says  that  said  alleged  agree- 
ment Is  without  consideration.  (3)  Defend- 
ant says  that  after  the  date  of  the  alleged 
contract,  and  before  the  expiration  of  two 
years  from  said  date,  the  plaintiff  trans- 
ferred or  surrendered  the  ten  shares  of  stock 
In  the  Bast  Tennessee  &  North  Alabama 
Coal  &  Iron  Company  mentioned  in  the  com- 
plaint to  the  company,  and,  in  lieu  and 'In 
consideration  of  such  surrender,  received 
from  said  company,  to  wit,  seventy  shares 
of  a  new  issue  of  stock  In  said  company, 
and  voluntarily  surrendered  to  said  company 
one-third  of  his  said  new  stock,  or  returned 
the  said  one-tblrd  of  his  new  stock  to  said 


company,  to  be  bdd  by  It  as  treasury  stodc 
(4)  Defendant  says  that  after  the  date  of  the 
alleged  contract,  and  before  the  expiration 
of  two  years  from  said  date,  the  said  com- 
pany Issued  to  plaintiff  a  bond  for  one  thou- 
sand dollars,  secured  by  a  deed  of  trust  or 
mortgage  on  said  company's  property,  and 
also  Isued  to  plaintiff  a  certificate  for  a  num- 
ber of  shares,  to  wit,  seventy-flve  shares  of 
a  new  issue  of  stock  In  said  company,  and 
that  plaintiff  received  the  same,  and  that 
the  consideration  for  said  issue  of  said  bond 
and  new  stock  was  the  return  of  said  ten 
shares  of  stock  described  In  the  complaint, 
wherefore  d^endant  says  that  plaintiff  dis- 
abled himself  to  comply  with  his  part  of  said 
alleged  contract"  TO  the  second  plea  the 
plaintiff  demnrred,  on  the  ground  that  It 
"states  a  conclusion,  and  fails  to  set  forth 
any  facts."  The  substance  of  the  demur- 
rers to  the  third  and  fourth  pleas  is  suffi- 
ciently stated  In  the  opinion.  These  demur- 
rers were  all  overruled,  and  the  plaintiff 
filed  several  replications  to  the  third  and 
fourth  pleas.  The  substance  of  these  repli- 
cations is  sufficiently  stated  in  the  opinion. 
To  these  several  replications  the  defoidant 
demurred,  on  the  grounds,  substantially,  that 
they  did  not  aUege  that  the  defendant  agreed 
to  receive  the  said  new  stock  In  lieu  of  the 
10  shares,  as  described  In  the  complaint 
and  that  the  defendant's  right  to  insist  upon 
the  tn'ms  of  his  original  contract  was  not 
Impaired  by  the  issue  of  the  new  stock.  The 
demurrers  to  the  replications  were  sustained, 
and,  in  accordance  with  the  verdict  of  the 
Jury  Impaneled  to  try  tbe  cause,  the  court 
rendered  Judgment  for  the  defendant 

B.  E.  Webb  and  W.  R.  Houghton,  for  ap- 
pellant E.  K.  Campbell  and  W.  O.  Ward, 
for  appellee. 

BBICEBLIj,  G.  J.  The  assignments  of 
error  are  directed  solely  to  the  revision  ot 
rulings  of  the  court  below,  overruling  de- 
murrers to  pleas,  and  sustaining  demnrren 
to  replications;  and  it  is  convenl^it  to  con- 
sider these  rulings  in  the  order  in  which  tbey 
have  been  argued  by  counsd. 

1.  The  action  Is  founded  on  a  contract  or 
agreement  in  writing,  and  the  first  plea  to 
which  our  attention  Is  drawn  is  brief.  Omit- 
ting the  commoicement,  it  mer^y  alleges 
"that  said  agreement  is  without  considera- 
tion." The  Code  (section  2768)  declares  that 
every  written  contract,  the  foundation  of 
suit.  Imports  a  sufficient  consideration  which 
may  be  impeached  by  plea,  "and,  when  so 
Impeached,  the  burden  of  proof  is  on  the 
defendant"  A  plea  not  distinguishable  from 
this  plea,  in  form  and  substance,  was  held 
good  In  Giles  v.  Williams,  3  Ala.  316,— an  ac- 
tion on  a  sealed  Instrument,  the  consideration 
of  which  may  be  Impeached  by  ji^ea.  Code, 
i  2667.  And  it  was  said  this  form  of  idead- 
ing  resulted  from  the  statute.  If  thoa  was 
an  absence  of  consideration  to  support  the 
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contract,  there  were  no  special  circnmstances 
to  aver.  The  plea  was  of  neceeslty  negative, 
foir  It  was  not  possible  to  state  that  afflrmar 
tively  which  had  no  existence.  It  is  not, 
as  is  suggested  by  counsel,  a  conclusion,  but 
a  fact,  which  the  plea  avers  as  the  matt^ 
of  defense,— a  fact  of  which  the  def^idant 
must  make  proof.  The  test  of  the  sufO.- 
dency  of  a  plea  in  abatement  or  in  bar  of 
a  suit  is  whether  the  facts  are  so  stated  that 
a  material  issue  may  be  taken  thereon.  If 
the  facts  are  so  stated,  however  informal 
the  plea  may  be,  it  is  not  subject  to  objec- 
tion. Code,  {  2674.  The  general  replica- 
tion would  have  put  In  issue  the  truth  of  the 
idea,  compelling  the  defendant  to  disproof 
of  a  valuable  consideration,  which  the  writ- 
ing imports;  or,  if  there  was  a  valuable  con- 
sideration, its  existence  was  matter  which 
could  have  been  averred  in  a  special  repli- 
cation, on  which  the  defendant  must  have 
taken  issue.  A  material  issue  could  have 
been  formed  on  the  plea,  and,  of  consequence, 
it  was  not  subject  to  demurrer.  The  cases 
of  Insurance  Co.  v.  Moog,  78  Ala.  284;  Car- 
melich  V.  Mims,  88  Ala.  335,  6  South.  913; 
Darby  v.  Bank,  97  Ala.  653,  11  South.  881; 
McAfee  V.  Iron  Co.,  97  Ala.  709, 11  South.  881, 
—to  which  we  are  refared,  are  not  opposed 
to  this  conclusion.  The  pleas  in  these  cases 
were  apparently  intended,  and  were  so 
deemed  by  the  court,  as  "pleas  in  short  by 
consent,"  the  consent  not  having  been  ob- 
tained. No  one  of  them  contained  an  aver- 
ment of  the  Issuable  fact  found  In  the  present 
plea,— a  want  of  consideration  for  the  con- 
tract on  whicli  the  suit  was  founded. 

2.  The  third  and  fourth  pleas,  the  remain- 
ing pleas,  the  demurrers  to  which  were  over- 
ruled, may  properly  be  consldo'ed  in  con- ' 
section.  Substantially,  these  pleas  aver,  as 
matter  of  defense,  that,  before  the  expiration 
of  two  years  from  the  making  of  the  agree- 
ment, the  plaintiff  had  voluntarily  surren- 
dered to  the  company  issuing  them  the  10 
siiares  of  cori>orate  stock,  the  subject-matter 
of  the  agreement;  the  company,  in  consid- 
eration  of  the  surrender,  issuing  to  him  70 
or  75  shares  of  new  stock,  one-third  of  which 
he  left  with  the  company  as  treasury  stock. 
There  were  numerous  causes  of  demurrer 
assigned  to  these  pleas,  but  they  are  readily 
reducible  to  the  inquiry  whether  the  facts 
stated  are  sufficient  to  bar  the  right  of  re- 
covery. The  agreement  is  not  of  difficult 
c(Histractlon,  and  the  rdative  rights  and  du- 
ties of  the  parties  are  of  easy  ascertainment 
and  solution.  The  facts  recited  .in  the  agree- 
ment are  that,  on  the  day  it  was  made,  the 
plalntur  purchased  10  shares  of  the  "ground- 
floor  stock,"  as  It  Is  termed,  of  the  East 
TeoneBsee  A  North  Alabama  Coal  &  Iron 
Company,  paying  therefor  $800.  It  Is  not 
perhaps  a  strained  inference  tliat  the  promis- 
vn  were  the  vendors  of  the  stock,  or,  if  not, 
baA  Induced  the  purchase.  However  this 
may  be,  tiiey  ^promise,  on  the  expiration  of 
two  years,  to  pay  the  platntlfl  the  principal 


stun  Invested  in  the  purchase,  on  his  surren- 
der to  them  of  his  "shares  or  Interest  in  the 
company."  These  general  words,  "shares 
or  Interest  In  the  company,"  must  be  referred 
to  the  10  shares  of  stock  that  day  purchased, 
for  it  is  manifest  this  is  the  only  purchase 
or  transaction  which  was  in  the  contem- 
idation  of  the  parties.  They  are  Incapable 
of  extension,  so  as  to  embrace  any  other 
purchase,  or  any  other  transaction,  or  any 
larger  number  of  shares,  or  greater  Intoest 
than  these  shares  represented.  The  promise 
of  guaranty  or  Indemnity  extends  only  to 
loss  resulting  from  this  purchase  or  invest- 
ment, and  not  to  loss  resulting  from  any 
other  transaction.  The  agreement  placed 
the  parties  in  a  relation  not  dissimilar  to 
that  of  vendcHT  and  vendee,  on  a  bargain  of 
"sale  or  return,"  the  buyer  liavlng  the  option 
to  return  the  goods  within  a  designated  pe- 
riod or  a  reasonable  time;  and  their  rights 
and  duties  corresi>ond  to  the  rights  and  du- 
ties of  vendor  and  vendee  on  such  bargain. 
The  title  to  the  goods  passes  to  the  vendee. 
He  becomes  the  absolute  owner,  and  the 
element  of  option  the  bargain  involves  is  his 
option,  not  that  of  the  vendor.  If  he  should, 
before  the  expiration  of  the  time  appointed 
for  the  return,  make  an  absolute  sale  of  the 
goods,  or  otherwise  incapacitate  himself  to 
make  the  return,  the  option  would  be  exer- 
cised; he  would  choose  not  to  return.  This 
agreement  has  in  it  a  like  element  of  option, 
and  it  is  the  option  of  the  plaintiff  only. 
He  was  the  absolute  owner  of  the  stock,  and, 
in  the  exercise  of  his  option  to  surrender  It, 
the  promisors  could  not  quicken  him;  nor 
could  they  interfere  or  complain  of  any  dis- 
position he  made  or  proposed  to  make  of  It. 
Nor  could  they  on  the  expiration  of  the  two 
years,  or  at  any  time  prior,  on  the  tender  or 
payment  of  the  |800  Invested  in  the  purchase 
of  the  stock,  demand  its  surrender.  The 
whole  purpose,  scope,  and  object  of  the  agree- 
ment is  to  give  the  plaintiff  the  opti<m,— the 
prlvll^ie,— on  the  expiration  of  two  years, 
to  surrender— to  transfer>-to  the  promisors 
the  title  to  and  possession  of  the  10  shares 
of  stock.  In  that  event  Imposing  on  them  the 
dn^  of  refunding  the  principal  sum  invest- 
ed in  its  purchase,  The  promise  is  condi- 
tional; it  Is  dependent  upon  the  surrender 
of  the  stock.  Without  the  surrender,  there 
cannot  be  performance  of  the  condition 
which  will  satisfy  the  spirit  and  meaning 
of  the  agreement  and  the  intention  of  the 
parties  as  therein  expressed.  Lester  v.  Jew- 
ett,  11  N.  Y.  453;  Wooster  v.  Sage,  67  N,  Y. 
67;  Pope  V.  Manufacturing  Co.,  107  N.  Y. 
61i  13  N.  B.  692;  Taylor  v.  Blair  (Sup.)  13 
N.  Y.  Supp.  152;  Henderson  v.  Wheaton 
Qll.  Sup.)  28  N.  E.  1100. 

The  term  "ground-floor  stodic,"  It  may  be. 
In  comm<»i  parlance,  is  used  to  distinguish  a 
particular  class  of  stock.  If  Illegality  be  not 
presumed  (a  presumption  the  law  never  in- 
dulges), as  employed  In  the  agreement,  the 
term  cannot  be  accepted  as  referring  to  any 
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other  stock  than  stock  of  legal  validity,— stock 
legally  Issued  by  the  company  for  money,  or 
for  labor  done,  or  for  property,  the  company 
had  capacity  to  acquire  and  hold,  taken  at  Its 
reasonable  value.  There  Is  no  other  corpo- 
rate 8to<^  which  Is  recognized  as  of  legal 
validity.  Williams  v.  Searcy,  94  Ala.  360, 10 
South.  €32;  Parsons  v.  Joseph,  92  Ala.  403,  8 
South.  788;  Elyton  Land  Go.  v.  Birmingham 
Warehouse  &  Elevator  Co.,  92  Ala.  407,  9 
South.  129.  This  Is  the  character  of  the 
stock  In  which  the  plaintiff  Invested,  wheth- 
er it  was  the  common  stock  of  the  company 
or  preferred  stock.  If  the  company  had  au- 
thority to  issue  stock  of  that  class;  and  it  is 
this  stock  he  must  surrender  before  the  duty 
of  the  promisors  arises.  The  transaction 
averred  in  the  pleas  we  are  considering  Is 
irreconcilable  with  any  purpose  or  Intent  on 
the  part  of  the  plaintiff  to  exercise  the  op- 
tion or  privilege  of  surrendering  the  stock; 
they  are  reconcilable  only  with  an  election 
not  to  make  the  surrender.  An  absolute 
sale  of  the  stock,  or  Its  conversion  into  any 
other  species  of  property,  would  not  have 
been  a  more  complete  manifestation  of  an 
election  not  to  make  the  surrender.  The 
Identity  and  legal  existence  of  the  original 
stock  were  merged  in  the  new  issue,  and, 
in  effect,  the  original  stock  canceled,  or  sub- 
jected to  cancellation,  at  the  pleasure  of 
the  company.  Without  Inquiring  what  dif- 
ferences may  exist  between  the  liability  of 
the  holder  of  the  original  stock  and  the 
holder  of  the  new'  stock,  the  plaintiff  has  ex- 
ercised the  option  or  privilege  the  agree- 
ment gave  him,  incapacitating  himself  to 
perform  the  condition  on  which  the  duty 
of  the  promisors  depended.  We  do  not 
propose  to  consider  whether  these  transac- 
tions were,  as  is  now  insisted  by  counsel. 
Infected  with  illegality.  They  were  not 
void;  voidable  only.  In  any  event,  at  the 
Instance  of  Innocent  parties,  having  rights 
<Hr  interests  injured  by  them.  All  standing 
in  the  rdatlon  of  the  plaintiff,  all  participat- 
ing in  them,  are  bound  by  them,  and  estopped 
to  deny  their  validity.  Cook,  Stock  &  S.  39; 
Parsons  v.  Joseph,  92  Ala.  408,  8  South.  788. 
There  was  no  error  in  overruling  the  demur- 
rers to  these  pleas. 

3.  Tb&  several  replications  to  which  de- 
murrers were  sustained  aver  that  the  appel- 
lee, the  promlsw,  now  sued,  at  the  time  of 
the  transaction  set  out  in  the  third  and 
fourth  pleas  was  an  officer  and  a  director  of 
the  company,  having  knowledge  of  the  trans- 
actions, and  active  in  their  consummation. 
This  works  no  change  in  the  character  and 
effect  of  the  transactions,  and  cannot  relieve 
the  plaintiff  from  the  consequences  of  them. 
The  conversion  of  the  stock  was  the  volontap 
ry  act  of  the  plaintiff,  to  which  the  assent 
and  agency  of  the  company  were  necessary. 
The  assent  could  be  glvrai  by  the  company 
only  by  and  through  Its  officers  and  agents, 
and,  when  given,  was  Ineffective  without  the 
ooDcarrlng  action  of  the  plaintiff;  and  It  Is 


this  concurring  action  which  was  the  mani- 
festation of  his  election  not  to  surrender  the 
stock,  and  Incapacitated  him  from  making 
the  surrender.    Affirmed. 


CM  AiA.  4ai 

GOLDTHWAITE  et  al.  t.  JANNET  et  aL 

(two  cases). 

ABRAHAM  v.  SAMB. 

(Supreme  Court  of  Alabama.    Feb.  13,  1894.) 

FABTKBK8BIF — FiBH  PrOPEBTT — FiBM  ASD  FbI- 

Vate  Cresitoks, 

1.  Land  purchased  with  partnerslilp  fands 
is  firm  property,  and  is  subject  to  the  payment 
of  firm  debts,  u  preference  to  the  Individual 
debts  of  the  several  partners. 

2.  The  fact  that  land  purchased  with  firm 
funds  stands  In  the  name  of  one  of  the  part- 
ners does  not  estop  the  firm  from  claiming  such 
property,  on  becoming  bankrupt,  as  against  a 
person  who  may  have  dealt  with  such  partner 
on  the  faith  of  the  property,  as  a  creditor  of  a 
partner  cannot  acquire  any  greater  interest  in 
the  partnership  property  than  the  partner  him- 
self has. 

3.  Where  one  partner,  in  whose  name  land 
belonging  to  the  partnership  stands,  loans  funds 
of  which  he  is  a  trustee  to  the  firm,  the  land, 
on  the  bankruptcy  of  the  firm,  will  not  be  sub- 
jected to  payment  of  such  loan,  in  preference  to 
claims  of  firm  creditors. 

Appeal  from  chancery  court,  Montgomery 
county;  Jere  N.  Williams,  Chancellor. 

Suits  by  Robert  Goldthwaite  and  others 
against  Janney  &  Cheney,  trustees,  and  by 
Adolph  Abraham  and  others  against  the 
same  partlea  There  were  decrees  for  de- 
fendants, and  plaintiffs  appeaL    Affirmed. 

On  July  6,  1881,  the  firm  of  Moses  Bros., 
composed  of  H.  C,  A.  H.  and  M.  L.  Hoses, 
made  a  gaierol  assignment  to  certain  named 
trustees  of  aU  their  property,  for  the  benefit 
of  their  creditors.  The  trustees  named  in 
this  general  assignment  filed  a  bill  in  the 
chancery  court  of  Montgomery  county,  pray> 
ing  that  said  court  take  jurisdiction  of  the 
matters  relative  to  said  assignment,  and  gov- 
ern, control  and  direct  the  trustees,  the  prop- 
erty and  interests  of  Moses  Bros,  and  their 
creditors,  as  would  best  conserve  equity  to 
all  parties.  The  chancellor  granted  the  prayer 
of  said  bill,  and  took  charge  of  the  matters 
pertaining  to  said  general  assignment  Sub- 
sequently, on  October  10,  1892,  Adolph  Abra- 
ham, Isaac  Abraham  and  Rosa  Abraham,  th» 
two  last  named  by  their  next  friend,  filed 
their  petition,  addressed  to  the  chancell<w,  In 
their  own  behalf,  and  in  behalf  of  such  other 
individual  creditors  of  H.  0.,  A.  H.  and  M.  L. 
Moses,  as  would  come  into  the  cause  and 
share  the  expenses  thereof,  in  which  they 
averred  that  each  one  of  them  was  a  creditor 
of  H.  C,  A.  H.  and  M.  L.  Moses  Individually, 
Betting  oat  the  amount  of  said  Indebtedneaa; 
that  among  the  property  which  was  con- 
veyed by  Moses  Bros.  In  the  deed  of  general 
assignment,  was  a  large  amount  of  prlvata 
property,  which  was  owned  Indlvldiially  by 
the  respective  members  of  the  firm;  that  '%y 
the  terms  at  said  deed  of  trust,  as  well  as  by 
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law,  they  and  the  other  Individual  credUoi-s 
of  the  said  Henry  C.  Moses,  A.  H.  Moses,  and 
M.  Ij.  Moses  are  entitled  to  be  paid  the  full 
amonnt  of  their  claims  out  of  the  private 
property  of  the  said  H.  C.  Moses,  A.  H.  Mo- 
ses and  M.  L.  Moses  in  priority  to  the  cred- 
itors of  Moses  Bros.,"  and  they  prayed  tliat 
"the  private  property  of  said  Henry  C.  Moses, 
A.  H.  Moses  and  M.  L.  Moses  be  ascertained 
and  the  amount  of  claims  which  are  entitled 
to  priority  therein  be  stated,  such  claims  to 
be  paid  to  the  full  extent  of  such  property, 
and  that  the  trustees  be  restrained  from  pay- 
ing to  the  general  creditors  of  the  firm  of 
Moses  Bros,  any  portion  of  the  proceeds  of 
said  property  until  said  individual  debts  are 
paid  in  fuU."  In  response  to  this  petition  the 
chancellor  ordered  a  reference  to  the  register 
to  ascertain  and  report  to  wliat  property  con- 
veyed by  the  assignment  the  individual  mem- 
bers of  the  firm  of  Moses  Bros,  held  title, 
and  to  make  a  statement  of  the  individual 
debts  of  the  members  of  said  firm.  The  sub- 
stance of  the  evidence  disclosed  on  the  refer- 
ence which  was  thus  ordered,  is  sufficiently 
stated  in  the  opinion.  On  the  submission  of 
this  cause  upon  the  report  of  the  register,  it 
was  decreed  that  "all  of  the  property,  real 
and  personal,  assigned  by  the  said  A  H. 
Moses,  H.  C.  Moses  and  M.  L.  Moses,  consti- 
tuting the  firm  of  Moses  Bros.,  for  the  benefit 
of  their  creditors,  whether  the  title  thereto 
stood  at  the  time  of  said  assignment  in  the 
name  of  said  firm,  or  any  part  thereof,  ex- 
cept the  residences  of  the  members  of  said 
firm,  and  the  lot  in  Sheffield,  Alabama,  given 
to  A  H.  Moses  by  the  Sheffield  Land,  Iron 
&  Coal  Company,  constituted  the  assets  of 
said  partnership,  to  which  the  creditors  of 
said  firm  are  primarily  entitled,  and  must  be 
ao  regarded  by  the  trustees  administering 
said  trusts  in  the  distribution  of  said  as- 
signed property."  On  September  14,  1893, 
Robert  Goldthwalte,  as  receiver,  in  the  case 
of  Panll  V.  Knox  et  al.,  by  petition,  made 
himself  a  party  complainant  In  the  petition 
of  the  Abrahams,  and  prayed  for  the  benefit 
of  the  proceedings  thereon  In  his  behalf.  The 
facts  as  stated  in  the  petition  of  said  Gold- 
thwalte are  substantially  as  follows:  First, 
that  the  petitioner  is  the  successor  of  H.  0. 
Moses,  as  receiver  in  the  case  of  Paull  t. 
Knox  et  aL;  second,  that  petitioner  as  said 
receiver  is  the  owner  of  an  allowed  claim 
against  the  estate  of  H.  C.  Moses,  individual- 
ly, in  the  amount  of  $18,106.11;  third,  that 
said  claim  arose  on  account  of  trust  funds  in 
the  hands  of  H.  C.  Moses,  as  said  receiver, 
whldi  he  advanced  to  the  firm  of  Moses  Bros, 
of  which  firm  he  was  a  member,  without  tak- 
ing the  proper  security  required  by  a  court; 
fourth,  that  Moses  Bros,  were  indebted  to  H. 
0.  Moses  for  said  advances,  at  the  time  of  the 
general  assignment  made  by  them,  and  the 
members  of  said  firm  are  yet  indebted  to  him 
for  such  amount;  and  fifth,  that  at  the  time 
of  the  assignment,  the  said  H.  C.  Moses  held 
the  legal  title  to  some  real  estate,  which,  in 
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equity,  belonged  to  said  firm-  The  prayer  of 
this  petition  was  that  "the  proceeds  accruing- 
under  said  deed  of  assignment  be  directed 
and  ordered  to  be  regarded  and  held  as  prop- 
erty to  which  H.  C.  Moses  held  the  legal 
title  at  the  date  of  said  asslgnmait  as  the  in- 
dividual property  of  said  Henry  O.  Moses,  so 
far  aa  petitioner's  debt  is  concerned;  and  out 
of  the  proceeds  thereof  be  declared  dividends 
for  the  benefit  of  petitioner's  said  debt,  un- 
til it  is  paid  with  other  debts  similarly  situ- 
ated." The  ground  upon  which  said  Ckdd- 
thwalte,  in  his  petition,  based  liis  right  to 
relief  thus  prayed  for,  is  sufficiently  stated 
In  the  opinion.'  The  trustees,  acting  under 
the  deed  of  general  assignment,  demurred  to 
this  petition,  among  others,  upon  the  follow- 
ing groonds:  That  the  said  petition  shows 
that  the  property  In  the  name  of  H.  C.  Moses 
was  partnership  assets;  that  the  petition  faUs 
to  show  that  there  has  been  any  settlement 
of  the  atFairs  of  said  partnersliip,  showing 
any  indebtedness  of  the  firm  to  said  Henry  C. 
Moses;  that  the  petition  shows  that  said 
property  was  partnersliip  assets,  and  that  H. 
C.  Moses,  together  with  other  members  of  the 
firm,  has  assigned  the  same  for  the  benefit 
of  all  of  the  creditors  of  said  partnership. 
Upon  the  submission  of  this  cause,  upon  the 
petition  and  the  demurrers  thereto,  there  was 
a  decree  sustaining  the  demurrers.  This  ap- 
peal Is  prosecuted  by  Robert  Gtoldthwalte,  as 
receiver,  who  assigns  as  error  the  decree  of 
the  chancellor  sustaining  the  demurr^s  to 
his  petition;  and  by  the  Abraham  petition' 
ers,  who  assign  as  error  the  decree  of  the 
chancellor  denying  them  the  relief  prayed 
for. 

Brickell,  Semple  &  Oimter,  for  appellants. 
Tompkins  &  Troy  and  Horace  Stringfellow, 
for  appellees. 

HARALSON,  X  The  sole  qnestlom  for  de- 
cision in  this  case,  as  respects  the  rights  of 
the  Abraham  petitioners,  is  whether  the 
property  in  question  belonged  to  the  indl- 
Tlduals  composing  the  firm  of  Moses  Bros., 
or  to  the  firm  itself;  and,  Ooldthwaite,  re- 
ceiver, has,  also,  an  equal  interest  in  the  de- 
termination of  that  question.  It  it  was  Indi- 
vidual property,  it  must  be  distributed  among 
the  individual  creditors  of  that  Insolvent 
firm;  but,  if  in  equity  It  belonged  to  the 
partnership,  it  Is  to  be  distributed,  with  the 
other  property  belonging  to  the  firm,  to  its 
creditors.  There  waa  real  estate,  the  title 
to  which  stood  in  the  names  of  the  individual 
members,  and  stocks  standing  on  the  books 
In  the  names  of  one  or  another  of  the  indi- 
viduals, schedules  of  which  real  estate  and 
stoclu  are  attached  to  the  petitiona  These 
lands  and  stocks  were  Included  in  the  gen- 
eral assignment  of  Moses  Bros.,  and  came 
into  the  possession  of  the  appellees,  aa  as- 
signees, and  they  claim  them  as  the  prop- 
erty of  said  firm,  subject  to  distribution 
among  Its  creditors,  and  not  to  the  creditors 
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of  the  ladlvtdnals  composing  the  said  firm, 
whereas,  the  petitioners  claim  said  property 
as  belonging  to  the  Indlvidnals  In  whose 
names  the  bUls  appear,  and  not  to  the  firm  of 
which  they  were  members.  It  Is  a  rale  of 
universal  recognition,  that  teal  estate  ac- 
qnired  with  partnership  funds,  or  on  part- 
nersliip  credit  and  for  partnership  purposes, 
is  regarded  In  a  court  of  equity  as  partner- 
ship property,  and  Is  subject  to  the  payment 
of  iNirtnerBhlp  debts,  In  preference  and  pri- 
ority to  the  separate  debts  of  the  several 
parties;  and  it  is  wholly  Immaterial,  says 
Judge  Story,  In  the  view  of  a  court  of  equity, 
in  whose  name  or  names  the  purchase  Is 
made  and  the  conveyance  taken,  whether  in 
the  name  of  one  or  of  all  the  parties,  or  in 
the  name  of  a  stranger,  alone,  or  jointly 
with  a  partner.  In  all  these  cases,  let  the 
legal  title  be  where  it  may,  it  is  in  equity 
deemed  i>artnershlp  property,  not  subject  to 
survivorship,  and  the  partners  are  deemed 
the  cestuis  que  trustent  therefor.  2  Story  Eq. 
Jur.  S  1207;  Hatchett  v.  Blanton,  72  Ala.  43S; 
UtUe  V.  Snedecor,  52  Ala.  167;  Offutt  v. 
Scott,  47  Ala.  104;  CJoles  ▼.  Coles,  1  Hare  & 
W.  Lead.  Cas.  492,  note;  and  Dyer  v.  Clark, 
Id.  485,  note.  Whether  the  land  belongs  t» 
a  firm  or  to  one  of  the  individuals  composing 
It,— when  the  tltl^  is  In  his  name,  and  not  in 
that  of  his  firm,— it  must  be  solved  by  what 
appears  to  have  been  the  intention  of  the 
parties.  Prima  facie,  ownership  is  where 
the  muniment  of  title  places  It;  but  if  by  all 
the  circumstances  attending  the  transaction, 
—which  may  be  shown  by  parol,  If  there  is 
no  written  evidence,-^!  is  made  to  appear, 
that  In  the  intention  of  the  parties.  It  was 
purchased  for  and  was  treated  as  partner- 
ship property,  that  presumption  of  owner- 
ship arising  from  the  face  of  the  deed  will 
be  overcome,  and  the  property  wUl  be  treat- 
ed as  belonging  to  llie  partnership.  Author- 
ities supra.  It  had  been  Insisted,  that  when 
a  partner  buys  real  estate  for  his  firm  with 
its  money,  and  takes  the  title  In  his  own 
name,  which  title  Is  spread  upon  the  rec- 
ords of  the  county,  those  who  have  financial 
dealings  with  htm,  are  presumed  to  have 
done  so  on  the  faith  and  credit  of  that  prop- 
erty, and  the  partnership  Is  estopped  after- 
wards, to  claim  the  property  against  the 
claims  of  the  creditors  of  such  partner.  This 
doctrine  is  tme,  certainly.  In  cases  of  bona 
fide  purchasers  of  such  property,  for  value 
and  without  notice,  that  It  belonged  to  the 
partnership.  But  It  cannot  be  extended  fur- 
ther, without  overthrowing  all  our  adjudica- 
tions on  the  subject,  as  well  as  the  general 
current  of  authorities,  everywhere.  No  man 
has  a  lien  on  the  property  of  another,  with 
whom  he  deals,  whether  he  is  a  member  of 
a  partnership  or  not,  unless  it  is  conferred  by 
contract  or  by  some  rule  of  law.  A  creditor 
of  one  who  is  a  member  of  a  partnership, 
can  never  put  hia  hand  on  such  a  partner's 
interest  in  the  firm,  imtll  the  assets  of  the 
Arm  have  been  applied  to  the  full  payment 


and  discharge  of  an  debts  and  liabilities  of 
the  partnership,  and  after  discharging  these, 
the  residuum  is  still  held  in  trust  for  distri- 
bution among  the  several  partners,  according 
to  th^  several  interests.  A  lien  exists  in 
t&voT  of  each  partner  on  the  partnership  ef- 
fects to  secure  these  results,  and  for  the  one 
as  well  as  the  other.  This  lien,  as  a  gen- 
eral thing,  exists  only  in  favor  of  the  sev- 
eral partners.  They  may  sell  the  firm's 
property,  may  convey  it  to  one  of  their  own 
number,  may  partition  or  divide,  and  the 
lien  will  thereby  be  destroyed.  Creditors  as 
such  cannot  be  said  to  have  any  lien  on  the 
partnership  efFects.  There  are  conditions  In 
which  a  creditor  has  been  allowed  to  avaQ 
himself  of  this  quasi  lien  of  a  partner,  but  it 
Is  derivative  only,  and  not  of  original  ex- 
istence. But,  In  no  event  can  a  creditor  of 
an  Individual  partner  acquire  any  greater  in- 
terest in  the  assets  of  the  firm  of  which  the 
partner  Is  a  member,  than  the  partner  him- 
self is  entitled  to,  which  Is  nothing,  If  the 
partnership  Is  Insolvent.  The  stream  In  law, 
no  more  than  in  nature,  can  rise  higher  than 
Its  source.  lindlay,  in  his  work  on  Partner- 
ships, states  the  principles  so  aptly,  we  quote 
what  he  says  on  the  subject.  Subject  to 
certain  exceptions,  within  which  this  case 
does  not  fall,  he  says:  "It  Is  an  established 
rule  that  a  partner  In  a  bankrupt  firm  shall 
not  prove  in  competition  with  the  creditors 
of  the  firm.  They  are,  in  fact,  his  own  cred- 
itors, and  he  cannot  be  permitted  to  diminish 
the  partnership  assets  to  the  prejudice  of 
those  who  are  not  only  creditors  of  the  firm, 
but  also  of  himself.  If,  therefore,  a  partner 
is  a  creditor  of  a  firm,  neither  he  nor  his  sep- 
arate creditors  (for  they  are  In  no  better  posd'- 
tlon  than  himself)  can  compete  with  the  Joint 
creditors  as  against  the  joint  estate.  Lord 
Hardwick,  it  is  true,  in  Ex  parte  Hunter,  1 
Atk.  223,  allowed  thl»  to  be  done;  but  that 
case  has  not.  In  this  respect,  been  followed, 
and  has  long  been  considered  as  overruled." 
2  Lindl.  Partn.  p.  720,  f  721,  and  authorities 
cited;  Hart  t.  dark,  54  Ala.  490;  Warren 
T.  Taylor,  60  Ala.  218;  Farley  v.  Moog,  79 
Ala.  153;  Goldsmith  v.  BIchoM,  94  Ala.  116, 
10  South.  80;  Buchan  v.  Sumner,  2  Barb. 
Ch.  167;  Jones  v.  Fletcher,  42  Ark.  422; 
Paige  V.  Paige,  71  Iowa,  318,  32  N.  W.  860; 
Story,  Partn.  ff  97,  360,  361;  13  Am.  &  Bng. 
Bnc  Law,  611;  17  Am.  ft  Bng.  Enc.  Law, 
1195. 

The  written  agreement  executed  between 
the  partners  on  the  17th  May,  1879,  recites, 
that  In  the  course  of  their  business,  the  three 
brothers  composing  the  firm  of  Hoses  Bros, 
had  acquired  titles  to  real  estate  In  the  indi- 
vidual names  of  the  one  or  the  other  of  said 
parties,  and  It  was  provided  by  that  agree- 
ment, that  all  real  estate  or  Interest  therein 
then  field  I7  either  of  the  members  of  that 
firm.  In  his  individual  name,  was  the  prop- 
erty of  the  partnership,  having  been  brought 
into  the  firm,  or  bought  with  its  funds  tor 
partnership  purposes.    Tbe  testimony  ot  31. 
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0.,  H.  C,  and  A.  H.  Moaes,  taken  before  tbe 
register,  Bhows  that  the  acquisition  of  real 
estate  after  that  agreement  was  signed,  con- 
tinued as  before,  viz.,  that  in  many  instances 
the  title  was  taken  in  the  name  of  the  part- 
ner effecting  the  transaction,  but  all  real  es- 
tate, whether  the  title  was  so  taken,  (v  in 
tbe  name  of  the  firm,  was  bought  for  the 
firm,  paid  toe  out  of  its  funds  and  was  taken 
and  treated  as  its  property,  and  not  as  the 
property  of  the  member  in  whose  name  the 
title  stood,  exciting  the  residences  of  H.  C. 
and  A.  H.  Moses  in  Montgomeiy,  and  the 
residence  of  said  A.  H.- Moses  in  Sheffield, 
and  a  lot  given  to  him  in  Sheffield  by  the 
Sheffield  Iron  &  Coal  Ciompany.  A  careful 
review  of  all  the  evidence  satisfles  us  that 
the  decree  of  the  chancery  court  on  this  ques- 
tion was  correct 

Let  us  now  refer  qtedally  to  tbe  petlti<»i  of 
Robert  Goldthwalte,  as  receiver  in  the  case 
of  Paul  V.  Knox,  in  which  it  is  stated  that 
petitioner's  claim  had  been  adjudicated  and 
allowed  in  this  case,  toe  $16,108.11,  as  a 
claim  against  the  estate  of  H.  C.  Moses;  that 
said  claim  arose  on  account  of  trust  funds  in 
said  Moses'  hands  as  a  receiver  in  the  case  of 
Paul  V.  Knox,  which  he  advanced  to  the  firm 
of  Moses  Bros.,  of  which  he  was  a  member, 
wlthont  taking  the  security  required  by  the 
court;  that  Moses  Bros,  were  indebted  to  said 
H.  C.  Moses  for  said  advances  at  the  time  of 
the  general  assignment  made  by  them  and 
as  members  of  said  firm,  and  are  still  in- 
debted to  him  for  the  same,  and  at  the  time 
of  said  assignment,  "besides  the  property  be- 
longing to  H.  O.  Moses  individually,  and  to 
which  he  had  the  legal  title,  he  also  held  the 
legal  title  to  some  real  estate,  which  in  eq- 
uity belonged,  after  the  adjustment  and  pay- 
ment of  the  claims  of  said  H.  0.  Moses 
against  said  firm,  to  said  firm  of  Moses  Bros.; 
that  as  between  said  H.  C.  Moses  as  an  in- 
dividual and  the  said  firm  of  Moses  Bros., 
the  said  H.  Ok  was  at  most  the  trustee  of  the 
legal  title  of  tbe  property  so  held  by  him  tor 
said  firm  after  the  adjustment  and  payment 
of  the  said  debt  due  by  said  firm  to  him,  on 
account  of  said  funds  so  advanced  by  him  for 
tbe  use  of  said  firm,  and  that  said  property 
to  which  he,  said  H.  O.  Moses,  thus  held  the 
legal  title  individually,  was  the  indlvidnal 
property  of  said  Henry  Moses  in  equity,  to 
the  amount  and  extent  of  said  advances,  for 
said  firm,  and  being  so,  petitioner  as  the  cred- 
itor of  said  Henry  C.  Moses  and  the  holder 
of  said  debt  is  entitled  to  have  said  property 
regarded  as  the  individual  pr(^>erty  of  said 
Henry  O.  Moses,  and  to  be  paid  out  of  the 
proceeds  thereof,  if  tbe  same  is  sufficient 
therefor."  We  have  quoted  this  language  of 
the  petition  to  show  the  more  plainly  the 
.position  and  contention  of  the  petitioner.  In 
short,  this  is  the  statement  of  the  proposition, 
that  real  estate  belonging  to  a  partnership, 
bat  standing  in  the  name  of  one  of  the  part- 
nors  at  the  time  of  the  insolvency  of  the  firm, 
is  the  Individnal  pr<^>ert7  ot  such  partner  to 


the  extent  of  his  claim  against  the  firm,  so 
that,  to  such  extent,  such  property  must  be 
distributed  among  his  Individual  creditors, 
rather  than  among  the  creditors  of  the  part- 
nership. When  H.  O.  Moses  lent  the  money 
in  his  hands,  as  receiver,  to  Moses  Bros.,  be 
was  guUty  of  a  breach  of  trust,  in  which  his 
firm  participated,  if  they  knew  the  character 
of  the  fund  that  was  lent  them.  By  so  do- 
ing he  incurred  a  personal  liability  on  him- 
self to  accoimt  for  the  money,  and  the  bor- 
rowers. If  chargeable  with  a  knowledge  of 
the  violated  duty,  incurred  a  similar  pecuni- 
ary liability;  but,  tn  contracting  the  debt, 
even  if  they  participated  In  the  breach  of 
duty,— as  we  before  now,  in  referoice  to  this 
same  matter,  decided,— 4hat  fact  did  not 
change  the  nature  of  the  obligation,  so  as  to 
fasten  a  lien  on  their  property  for  its  pay- 
ment. A  lien,  as  we  have  said,  is  never  an 
incident  of  a  contract  or  money  obligation  un- 
less made  so  by  the  contract  cnr  by  some  mle 
of  law.  The  proposition  submitted  does  not 
Hitter  mat^ally  from  the  same  question  pre- 
sented and  decided  in  cases  heretofore  before 
us  on  appeal  It  cannot  be  sustained  with- 
out overruling  these  and  many  other  cases  tn 
this  and  other  courts.  Ooldthwalte  t.  Elli- 
son (Ala.)  12  South.  812;  Ellison  v.  Moses, 
95  Ala.  221,  11  South.  347;  17  Am.  &  Bng. 
Bnc.  Law,  1105,  and  notes  2,  8. 

What  we  have  said  is  equally  applicable  to 
each  of  the  cases  set  forth  In  the  transcript,— 
that  of  Robert  Ooldthwalte,  receiver,  v.  Jan- 
ney  &  Cheney,  trustees,  etc.,  and  €t  Adolph 
Abraham  and  others  against  same  parties. 
There  was  no  error  in  the  rulings  of  the 
court  below,  and  the  decrees  in  each  case 
must  in  all  respects  be  affirmed.  Let  the  ap- 
IjellantB,  each,  pay  one-half  of  the  costs  of 
this  appeaL    Affirmed. 


(101  AU.  170} 
HARRISON  V.  STATH. 
(Supreme  C3ourt  of  Alabama.    May  4,  1894.) 
Pbtsicians — Pbacticino  without  Licbnsb. 
A  person  who  has  practiced  medidne  in 
the  state  for  five  years,  though  he  is  not  a  grad- 
uate of  a  medical  school,  is  a  "phyiidan,"  ^th- 
in Acts  1890-91,  providing  that   "any  pers<m 
practlcine   medicine"   without   a   certificate  of 
qaalificanon  from  an  authorized  board  of  exam- 
iners shall  be  pnnisbable,  bot  that  the  act  shall 
not  apply  to  any  "physidan"  who  has  practiced 
medicine  in  the  state  for  the  past  five  years. 

Appeal  from  Shelby  county  court;  John  S. 
Leeper,  Judge. 

Henry  W.  Harrison  was  convicted  of  prac- 
ticing medicine  without  a  license,  and  ap- 
peals.   Reversed. 

Practidng  medicine  wlthont  license.  The 
case  was  tried  by  and  before  the  Judge  of 
the  county  court,  without  the  intervention  of 
a  Jtnry,  on  a  charge  against  the  defendant, 
for  a  violation  of  section  4078  of  the  0>de 
as  amended  February  18,  1891  (Acts  1890-01, 
p.  857),  which  reads  as  follows:  "Any  per^ 
son  jraciidng  medicine  or  surgery  in  this 
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state,  wlthont  having  first  obtained  a  certifi- 
cate of  QuaUflcatlon,  from  one  of  the  au- 
thorized boards  of  medical  examines  of  this 
state,  shall  be  giiilt7  of  a  misdemeanor,  and 
on  conviction  thereof  shall  be  fined,  not  less 
than  $25.00,  nor  more  than  $100:  provided, 
that  this  act  shall  not  apply  to  any  doctors 
or  physicians  now  practicing  medicine  In 
Alabama,  who  are  graduates  of  a  respectable 
medical  college,  and  have  complied  with  the 
laws  by  having  their  diplomas  recorded  by 
the  judge  of  probate  In  the  county  in  which 
they  may  be  practicing  medicine;  and  this 
act  shall  not  apply  to  any  physician  who  has 
practiced  medicine  In  this  state  for  the  past 
five  years."  The  evidence  showed  that  the 
defendant  had  been  practicing  medicine  in 
Shelby  county,  Ala.,  regularly,  since  1885, 
and  occasionally,  prior  thaeto,  for  some 
years;  that  he  had  done  all  of  the  practice 
in  the  neighb<»:hood  where  he  lives  in  said 
county,  since  the  year  1885;  that  he  did  this 
tor  a  livelihood;  that  in  that  time,  he  had 
treated  about  1,100  cases  of  fever,  and  had 
not  lost  a  patient;  that  he  attended  medical 
lectures  in  Mobile,  for  about  11  months  in 
the  year  1S87,  and  for  about  the  same  time 
in  1888.  The  evidence  also  showed,  that  the 
defendant  had  not  obtained  a  license  or  di- 
ploma or  a  certificate  of  qualification  and 
was  not  a  graduate  of  a  medical  college. 
This  was  all  the  evidence,  and  on  It  the 
court  found  the  defendant  guilty  and  as- 
sessed a  fine  of  $25,  to  which  finding  and 
judgment  of  the  court  the  defendant  ex- 
cepted, and  assigns  the  same  as  error. 

W.  S.  Caty,  for  appellant  Wm.  L.  Martin, 
Atty.  Gen.,  for  the  State. 

HARALSON,  J.  The  only  defense  the  de- 
fendant made  to  the  accusation  preferred 
against  him  was,  that  he  did  not  violate  said 
act,  because  he  was  exempted  from  Its  pen- 
alties by  Its  proviso.  In  that  he  had  prac- 
ticed medicine  in  Shelby  county,  Ala.,  for 
five  years,  continuously,  prior  to  the  time 
when  said  act  of  18th  February,  1^1,  went 
Into  efFect  The  contention  on  the  part  of 
the  state,  and  under  which  the  conviction 
must  be  sustained,  if  at  all,  is,  that  the  word, 
"physician,"  as  used  in  the  proviso  of  the 
act,  does  not  mean  the  same  thing  as  the 
words,  "person  practicing  medicine,"  as  em- 
ployed in  the  first  sentence  of  the  act,  or, 
In  other  words,  that  a  physician  Is  not  the 
same  thing,  in  the  meaning  of  the  enactment, 
as  a  person  ivacticlng  medicine.  Wwds  are 
to  be  construed  in  their  popular  sense,— the 
plain  sense  in  which  the  people  generally 
understand  them,— unless  it  plainly  appears 
from  the  writing  In  which  they  appear  that 
they  were  Intended  to  be  employed  in  some 
other  sense.  Lehman,  I>urr  &  Go.  v.  Robinson, 
59  Ala.  234;  2  Brick.  Dig.  p.  206,  {  60.  Bonvier 
defines  the  word,  "physician,"  to  mean:  "A 
person  who  has  received  the  degree  of  doctor 
of  medicine  from  an  ino(HVorated  Institation; 


one  lawfully  engaged  in  the  practice  of  medi- 
cine." 18  Am.  &  £ng.  Enc.  Law,  427.  This 
definition  does  not  confine  the  class  to  those 
who  have  graduated  at  a  medical  college, 
but  includes,  as  well,  all  who  are  lawfully 
engaged  in  the  practice  of  medicine,  whether 
graduates  or  not  The  word,  in  Its  popular 
sense,  means,  "one  who  professes  or  practices 
medicine,  w  the  healing  art;  a  doctor." 
Worcester.  The  words,  "person  practicing 
medicine"  and  "doctor  and  physician,"  as 
employed  in  the  act  under  consideration,  re- 
fer to  one  of  the  same  class  of  persons,  and 
are  used  Interchangeably.  Section  4078,  be- 
fore its  amendment  did  not  contain  the 
word,  "doctor,"  or,  "physician,"  but  the  gen- 
eral designation,  "any  person  practicing  medi- 
cine." Construing  this  section.  In  Brooks  v. 
State,  88  Ala.  125,  6  South.  902,  this  court 
used  those  words,  as  synonymous  with  the 
word,  "physician."  To  do  otherwise  in  con- 
struing this  act  would  make  it  a  driuaion 
and  a  snare.  The  Judgment  of  the  court  be- 
low is  reversed,  and  the  defendant  dis- 
charged.   Reversed  and  rendered. 


OK 


UO 


TIPPINS  V.  PETERS. 


(Supreme  Ooort  of  Alabama.    May  10,  1884.) 

JODOMBNT— AMBMDMBIIT. 

Under  Code,  t  2838,  providing  that  when 
damages  in  tort  do  not  exceed  $20,  piaintiff  shall 
recover  no  more  costa  than  damages,  unless 
the  judge  certify  that  greater  damages  should 
have  been  awarded,  a  judgment  in  an  action 
for  injury  to  land,  for  $6  and  fail  costs,  is  er- 
roneous where  the  judge  failed  to  certl^  that 
greater  damages  should  have  heen  awarded, 
but  such  error  cannot  be  corrected  by  motion 
at  a  subsequent  term  to  amend  the  Judgment 
so  that  the  costs  shonld  be  limited  to  the  dam- 
ages assessed. 

Api>eal  from  circuit  court  Escambia  eoon- 
ty;  J.  R.  Tyson,  Judge. 

Action  of  trespass  by  P.  H.  M.  Tlppins 
against  Richard  O.  Peters.  Plaintiff  got 
Judgment  and,  at  a  subsequent  term,  de- 
fendant moved  to  amend.  From  a  Judgment 
overruling  the  motion,  defendant  appeals. 
Affirmed. 

James  M.  Davison,  for  appelant  Babb 
&  Stevens,  for  appellee. 

BRICKELL,  O.  J.  Ilie  appeUee,  plaintiff 
In  an  action  of  trespass  for  an  injury  to 
lands,  on  the  verdict  of  a  Jury,  recov«ed 
Judgment  against  the  appellant  the  defend- 
ant in  the  action,  tor  six  dollars,  the  dam- 
ages assessed  by  the  Jury,  and  full  costs,  the 
presiding  Judge  not  certifying  that  greater 
damages  should  have  been  awarded.  At  a 
subsequent  term,  the  appellant  moved  to 
amend  the  Judgment  so  that  the  recovery  of 
costs  should  be  limited  to  the  amount  of 
the  damages  assessed.  The  motion  was 
overruled,  and  from  the  Judgment  ovecruUng 
it  the  appeal  la  taken. 
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The  statute  (Code,  !  2838)  declares  that  "in 
all  actions  to  recover  damages  for  torts, 
•  •  •  the  plaintiff  recovers  no  more  costs 
than  damages,  when  such  damages  do  not 
exceed  twenty  dollars,  unless  the  presiding 
Jndge  certifies  that  greater  damages  should 
nave  been  awarded;  and  on  failure  to  certify. 
Judgment  must  be  rendered  against  the  plain- 
tiff for  such  residue."  It  Is  manifest  the 
judgment  is  erroneous,  and,  on  appeal,  would 
have  been  reversed,  and  a  judgment  in  con- 
formity to  the  statute  rendered.  Reid  y. 
Gordon,  2  Stew.  (Ala.)  460;  Galle  t.  Lynch, 
21  Ala.  679;  Tecumseh  C!o.  v.  Mangam,  67 
Ala.  24a  An  application  to  amend  a  Judg- 
ment Is  not  the  equivalent  of  an  appeal,  and 
cannot  be  made  to  perform  its  office.  Cleri- 
cal errors  may  be  corrected  by  amendment 
after  the  expiration  of  the  term  at  which  a 
Judgment  was  rendered;  Judicial  err(»s, 
after  the  expiration  of  the  term,  are  inca- 
pable of  correction  otherwise  than  by  appeal. 
The  judgment  before  us  is  that  which  vhe 
court  pronounced.  There  was  no  error  in  its 
entry,  and  Its  correction  at  a  subsequent 
term  would  be  the  exercise  of  revisory  power 
by  the  court  rendering  It  If  it  were  amend- 
ed so  as  to  conform  to  the  statute,  there 
must  be  added  t6  it  a  judgment  against  the 
plaintiff  for  the  residue  of  the  costs,  in  ex- 
cess of  the  damages  recovered,— a  Judgment 
which  ought  to  have  been  rendered,  but  was 
not,  nor  was  It  the  purpose  to  render  It 
The  power  and  duty  of  a  court  to  correct 
clerical  errors  has  in  It  no  element  of  re- 
visory power.  Its  scope  and  extent  is  de- 
clared by  the  statute:  The  amendment  of 
"any  clerical  error,  mistake  in  the  calculation 
of  interest  or  other  mistake  of  the  clerk, 
when  there  is  sufficient  matter  apparent  on 
the  record,  or  entries  of  the  conrt  to  amend 
by."  Code,  I  2836;  Browder  v.  Faulkner,  82 
Ala.  257,  3  South.  30;  Bmersoii  v.  Heard,  81 
Ala.  443,  1  South.  197;  Ex  parte  Boblnson, 
72  Ala.  389;  Whorley  v.  RaUroad  Co.,  Id.  20; 
1  Freem.  Judgm.  {  70.  There  Is  no  error  In 
the  Judgment  from  which  the  appeal  is  taken, 
and  It  must  bfl'  affirmed.    Affirmed. 


OM  Ala.  K) 


liONG  T.  STATB. 


(Supreme  Conrt  of  Alabama.    May  15,  1894.) 

BUMMONINO  GaXND  JCRT— SiXS  OF  iKTOXICATIIte 

LiquoKS. 

1.  The  fact  that  the  jnrr  commisBloners 
break  open  the  jury  box,  the  key  having  been 
lost,  and  then  draw  the  grand  jnry,  does  not 
render  an  indictment  found  by  snch  jury  invalid. 

2.  Where  a  statute  forbids  the  sale  of 
liquors  in  a  certain  precinct,  by  name,  which  is 
afterwards  sabdivided,  it  is  unlawful  to  sell 
lianoTs  in  either  subdivision,  though  one  is 
called  by  another  name. 

Appeal  from  circuit  court,  Pickens  counly; 
B.  H.  Sprott,  Judge. 

Robert  Long  was  convicted  of  selling  in- 
toxicating liquors,  and  appeals.     Affirmed. 


B.  D.  Wlllett,  for  appdOant  Wm.  L.  Mar- 
tin,  Atty.  Gen.,  for  the  SUta. 

McCLELLAN,  3.  The  motion  to  quash 
the  indictment  against  the  defendant  below 
(appellant  here)  was  properly  overruled.  It 
proceeded  on  the  idea  that  there  had  been 
vitiating  irregularity  In  drawing  the  grand 
Jury  which  foimd  and  returned  the  indict- 
ment; and  this.  It  is  satisfactorily  shown, 
consisted  alone  in  the  £act  that,  the  key  ot 
the  jury  box  being  lost,  the  Jury  commUh 
Bloners  broke  the  seals,  and  pried  the  box 
open,  and  then  proceeded  to  draw  this  grand 
jury  and  other  Juries  in  the  manner  pre* 
scribed  by  law.  The  objection  to  the  validity 
of  their  action  is  really  too  untenable  for 
discussion. 

The  only  other  question  presented  by  the 
record  arises  on  an  exception  to  the  affirma- 
tive  charge  given  at  the  request  of  the  state. 
The  defendant  was  charged  with  the  viola- 
tion of  a  statute  prohibiting  the  sale,  etc, 
of  liquors  in  Falrfldd  {Mrednct  of  Pickois 
county.  There  was  an  agreed  statement  of 
facts,  from  which  evoy  element  of  guilt 
clearly  appears,  if,  as  matter  of  law,  tbe 
sale  was  within  the  territory  covered  by  the 
prohibitory  statute.  That  it  was  within  the 
boundaries  of  Fairfield  precinct  as  that  sub. 
division  of  the  county  was  constitDted  wh«i 
the  act  was  passed,  is  admitted.  It  is  also 
admitted  that,  since  then,  Fairfield  precinct 
has  been  divided  Into  two  precincts,  one  of 
which  is  still  known  as  Fairfield,  and  the 
other  is  called  Whitten's  precinct  This  oc> 
curred  prior  to  the  sale  admitted  by  the  de- 
fendant 'and  the  sale  was  made  in  that  part 
of  the  original  Fairfield  precinct  which  now 
constitutes  Whitten's  prednct;  and  it  is  in* 
sisted  that  the  sale  was  not  a  violation  of 
tbe  statnte  in  question,  because  not  made  in 
Fahrfleld  prednct,  as  now  constituted.  There 
Is  no  merit  in  the  contention,  as  has  been  de- 
cided by  this  conrt  In  the  singularly  identical 
case  of  Prestwood  v.  State,  88  Ala.  235,  7 
South.  259.  See,  also.  Love  t.  Porter,  98 
Ala.  384,  9  South.  686. 

Affirmed. 


OM  Ala.  400) 
MURRAY  et  al.  t.  HEARD  et  al. 
(Supreme  Court  of  Alabama.     May  16,  1894.) 

FBAUDnliBNT    COHVBTANCS — CONSIDBBiLTION— 

Bona  Fides. 

1.  Where  an  Insolvent  debtor  conveys  his 
property  In  consideration  of  an  antecedent  debt, 
the  burden  of  proof  is  upon  the  grantee.  In  an 
action  by  the  creditors  to  set  aside  the  con- 
veyance^o  show  bona  fides. 

2.  Where,  In  an  action  to  set  adde  a  con- 
veyance by  an  Insolvent  debtor  to  his  wife,  in 
consideration  of  an  antecedent  debt  the  <incon- 
tradicted  testimony  of  the  husband,  wife,  and 
wife's  brother  shows  the  bona  fides  of  the  con- 
sideration and  the  property  was  taken  at  a  fair 
valoation,  the  conveyance  will  not  be  set  aside. 

Appeal  from  chancery  court,  Butler  county; 
John  A  FostM",  Chancellor. 
Bill  by  Murray,  DIbbrell  &  Ca  and  others 
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against  George  P.  Heard  and  others.  There 
was  a  decree  for  defendants,  and  complain- 
ants appeal.   Affirmed. 

On  January  10,  1891,  Mnrray,  Dlbbrell  & 
Ck).  and  O'Bryan  Bros,  filed  a  bill  of  com- 
plaint against  George  P.  Heard,  A.  A.  Heard, 
and  W.  ti.  Tillman,  la  which  the  complain- 
ants alleged  that  they  were  creditors  of  said 
George  P.  Heard;  that  on  the  5th  day  of 
January,  1891,  the  said  George  P.  Heard 
conveyed  to  his  wife,  A.  A.  Heard,  certain 
lands,  upon  the  recited  consideration  of  $1,- 
100,  in  iwyment  of  an  alleged  antecedent 
debt  due  to  her  by  the  said  George  P.  Heard; 
that  thA  said  George  P.  Heard  also  conveyed 
to  W.  li.  Tillman  certain  other  lands  and  per- 
sonal property,  upon  the  recited  considera- 
tion of  14,084.58,  in  payment  of  an  alleged 
antecedent  debt  The  bill  averred  that  the 
considerations  recited  in  the  respective  deeds 
were  fictitious  and  simulated;  that  the  prop- 
erty conveyed  was  greatly  disproportionate 
to  the  debts;  and  that  the  conveyances  were 
fraudulent  and  void.  The  prayer  of  the  bill 
was  that  these  conveyances  be  declared 
fraudulent  and  void  as  to  complainants,  and 
that  the  i»oper^  therein  described  and  at- 
tempted to  be  conveyed  be  subjected  to  the 
debts  of  the  complainants.  Shortly  after  the 
filing  of  this  bill,  there  were  two  other  bills 
filed  by  the  creditors  of  the  said  George  P. 
Heard.  Bach  of  these  bills  was  substan- 
tially a  oc^y  of  the  first,  with  the  exception 
of  the  amounts  claimed  and  the  names  of 
the  complainants.  The  respondents  answered 
and  defended  separat^y  these  three  bills  of 
complaint,  and  in  their  answers  denied  that 
said  George  P.  Heard  was  indebted' to  either 
of  the  complainants  at  the  time  of  the  execu- 
tion of  the  conveyances  to  A.  A.  Heard  and 
W.  L.  TlUman,  or  at  the  time  of  the  filing  of 
the  respective  bills,  and  they  affirmed  in  their 
answer  the  eixlstence  and  validity  of  George 
P.  Heard's  indebtedness  to  each  of  the  other 
respondents,  the  sufficiency  of  the  consid- 
eration of  each  of  the  conveyances,  and  that 
no  reservation  of  an.  Interest  in  said  proiv- 
erty  was  reserved  to  the  said  George  P. 
Heard,  and  that  the  conveyances  were  not 
executed  for  the  purpose  of  hindering,  delay- 
ing, or  defrkuding  his  other  creditors.  The 
evidence  in  each  of  the  cases  was  the  same. 
The  opinion  renders  It  xumecessary  to  set 
out  this  evidence.  The  three  causes  were 
snbmltted  together,  and  upon  the  final  hear- 
ing, upon  the  pleadings  and  proof,  it  was 
decreed  that  the  complainants  in  each  of 
the  bills  were  not  entitled  to  the  relief 
prayed  for,  and  each  of  the  bills  was  dis- 
missed. From  this  decree,  Murray,  Dlbbrell. 
&  Oo.  prosecute  the  present  appeal,  and  as- 
sign the  same  as  error. 

Stalllngs  &  Wilinson,  for  appellants.  3.  0. 
Richardson,  for  appellees. 

COLBMAN,  3.  The  appellants,  creditors 
of  George  P.  Heard,  filed  the  present  bill  In 
the  chancery  court,  and  sought  to  set  aside 


and  annul  certain  conveyances  of  land  and  s 
bill  of  sale  executed  by  the  debtor  to  Mrs. 
A.  A.  Heard  and  William  Lk  Tillman,  the 
former  being  the  wife  and  the  latter  the 
brother-in-law  of  the  debtor.  There  were 
separate  conveyances,  and  for  separate  prop- 
erty, to  each  of  the  grantees.  The  proof 
shows  that  the  claims  of  the  complainants 
were  bona  fide,  and  In  part  were  past  due, 
before  the  execution  of  the  several  convey- 
ances and  bill  of  sale.  The  defense  set  up 
was  that  the  property  was  sold  and  received 
In  absolute  payment  of  pre-existing  debts. 
The  fact  that  complainants'  debts  were 
owing  prior  to  the  date  of  the  execution  of 
the  grant  cast  the  burden  of  showing  the 
bona  fides  of  the  consideration,  and  that  the 
property  was  taken  at  its  fair  value,  on  the 
defendants.  There  is  a  statement  in  the  case 
of  Moore  v.  Penn,  95  Ala.,  top  of  page  204, 10 
South.  343,  to  the  effect  that  the  purchasing 
creditor  must  "also  show  that  no  benefit  was 
reserved  to  the  debtor,"  which  Is  calculated 
to  mislead.  This  burdoi  is  not  on  the  pur^ 
chasing  creditor.  Ihe  true  rule  is  declared 
in  Roswaid  v.  Hobble,  85  Ala.  73,  4  South. 
177;  Poilak  v.  Searcy,  84  Ala.  259,  4  Sonth. 
337;  Dolllns  V.  Pollock,  89  Ala.  351,  7 
South.  904;  Smith  v.  ColUns,  94  Ala.  394, 
10  South.  334;  Chlpman  v.  Glennon,  98  Ala. 
263,  13  South.  822.  In  the  examhiatlon  of 
the  testimony  introduced  by  the  respondent, 
the  relation  of  the  grantees  to  the  debtor  Is  a 
fact  to  be  considered  In  determining  the  bona 
fides  of  the  transaction  between  them  and 
the  truth  of  their  statements.  We  have  ex- 
amined the  testimony  with  great  care,  and 
find  from  the  testimony  of  disinterested  par- 
ties that  the  property  was  sold  at  a  price 
not  less  than  its  real  value.  The  brother-in- 
law,  Tillman,  has  established  the  bona  fides 
and  amount  of  his  dalm,  by  the  testimony 
of  disinterested  witnesses,  and  by  evidence 
which  leaves  no  room  to  question  its  cor- 
rectness. His  claim  alone,  according  to  the 
great  weight  of  the  evidence,  was  a  fair 
equivalent  for  the  property  conveyed  and 
sold  to  both  grantees.  Mrs.  A.  A.  Heard  has 
established  her  dalm  by  her  own  testimony 
and  that  of  Tillman,  her  brother,  and  her 
husband,  the  defendant  debtor.  She  has 
gone  into  details,  as  to  her  resources,  her 
means  of  obtaining  the  money  she  claims  to 
have  loaned  her  husband.  She  testifies  as  to 
her  landed  interest,  where  it  Is  situated,  the 
annual  rents  received  from  this  source,  and 
by  whom  and  when  paid;  also,  as  to  her 
ownership  of  the  livery  stable,  the  evidence 
of  such  ownership,  and  how  long  she  has 
owned  It,  from  whom  obtained,  and  how 
paid  for.  The  complainants  offered  no  evi- 
dence in  rebuttal  of  the  facts  testified  to  by 
her  and  her  brother  in  regard  to  her  pe- 
cuniary abilities.  This  court  would  l>e  com- 
pelled to  reject,  without  any  reason  save 
that  she  was  the  wife  of  the  debtor,  testi- 
mony which  the  complainants  thenoselves 
did  not  pretend  to  meet,  before  we  could 
conclude  that  she  had  not  fully  discharged 
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tbe  burden  resting  npon  her.  The  law  Is 
well  settled  tiiat  an  Insolvent  or  falling  debt- 
or may,  under  proper  conditions  and  limita- 
tions, prefer  certain  creditors  In  the  payment 
of  the  debts  due  them.  The  proof  brings 
the  case  fairly  within  the  principles  of  law 
dedded  in  the  case  of  Pollock  y.  Meyer  (Ala.) 
11  South.  385,  and  the  authorities  there  cited. 
Appellants'  counsel  have  submitted  no  ar- 
goment  and  filed  no  brief  In  the  case  in  this 
court,  but  we  have  considered  the  qnestioDS 
raised  by  the  assignments  of  error.  There 
is  no  error  In  the  record.    Affirmed. 


(US  Ala.  sot) 

HOMB    PKOTECnOX   OF    NORTH    ALA- 
BAMA V.  WHIDDEN. 

(Supreme  Court  of  Alabama.    Ifay  14,  1894.) 

SaCOKDABT  £tU>EKOB— DE0LAIti.TIO2(S  Ot  AOK^IT 

— Admissibilitt. 

1.  Where  notice  to  produce  certain  letters 
is  not  given,  and  no  evideuce  is  offered  to  show 
that  tbey  are  lost  or  destroyed,  copies  are  not 
admissible. 

2.  Acts  or  admissions  of  one  professing  to 
act  as  the  agent  of  another  are  not  admissible 
without  independent  proof  of  his  authority. 

3.  To  render  an  agent's  admissions  binding 
on  his  principal,  they  must  be  explanatory  of 
some  contemporaneous  act,  wittdn  the  scope  of 
his  authority,  or  be  made  while  in  the  execution 
of  the  agency  forming  part  of  the  res  gestae. 

4.  Portions  of  a  letter  containing  expres- 
sions of  opinion  by  an  agent,  which  throw  no 
light  on  the  issue,  are  not  admissible  against  the 
principal  if  especially  objected  tOb 

Appeal  from  circuit  court,  Henry  county; 
J.  M.  Carmlchael,  Judge. 

Action  by  J.  J.  Whidden  against  the  Home 
Protection  of  North  Alabama  upon  a  policy 
of  fire  insurance,  to  recover  for  the  loss,  by 
fire,  of  merchandise,  a  storehouse,  and  fix- 
tures, etc..  Insured  In  said  poUcy.  Judgment 
for  plaintiff,  and  defendant  appeals.  Be- 
versed. 

The  defendant  pleaded  the  general  Issue, 
and,  by  special  pleas,  that  the  assured  was 
not  entitled  to  recover  in  the  present  action, 
because  he  failed  to  observe  the  conditions 
and  requirements  of  said  policy.  Upon  the 
trial  of  the  case,  the  defaidant  introduced 
in  evidence  the  policy,  and  testified  In  his 
own  behalf  that  the  goods  and  other  prop- 
erty covered  by  said  policy  were  destroyed 
by  fire  a  few  nights  .after  the  issuance  of  said 
policy;  that  he  gave  the  local  agent  of  the 
defendant  at  Dothan,  where  the  fire  occurred, 
notice  of  such  loss;  and  that  he  made  his 
proof  of  loss,  and  forwarded  It  to  the  com- 
pany. The  plaintiff  Introduced,  against  the 
objection  and  exception  of  the  defendant, 
several  letters,  which  were  written  by  the  de- 
fendant to  their  adjuster,  and  also  intro- 
duced In  evidence  copies  of  other  letters 
which  were  written  by  the  local  agent  of  the 
defendant  to  the  defendant  itself,  notifying 
It  of  the  fire  and  other  matters  in  reference 
to  said  policy.  The  defendant  objected  to 
the  introductioi)  of  these  copies  of  said  let- 
ten^  on  the  ground  that  they  were  Irreleyant, 


and  that  the  ixiginals  had  not  been  account- 
ed tat  or  shown  to  have  been  misplaced. 
The  court  overruled  this  objection,  and  the 
defendant  duly  excepted.  The  testimony  for 
the  plaintifl  tended  to  show  that  the  prop- 
erty which  was  destroyed  by  fire  exceeded 
the  amount  of  the  policy,  and  that  he  had 
complied  with  the  requirements  of  said  polic:^ 
as  to  the  proof  of  loss  and  other  conditions. 
The  defendant's  evidence  was  in  conflict  with 
that  of  the  plaintiff,  and  tended  to  show  that, 
at  the  time  the  fire  occurred,  the  sto(Jc  of 
goods  la  the  storehouse  was  greatly  less  than 
the  amount  of  insurance,  and  that  the  de- 
fendant did  not  give  the  proper  notice  of  the 
fire  or  the  proper  proof  of  loss.  Upon  the  in- 
troduction of  all  the  evidence,  and  after  the 
court's  oral  charge  to  the  jury,  which  Is  not 
set  out  in  the  bill  of  exceptions,  the  court, 
at  the  request  of  the  plaintiff,  gave  the  fol- 
lowing written  charge:  "The  written  char- 
ges given  at  the  instance  of  the  defendant 
are  not  In  conflict  with  the  general  charge  of 
the  court,  and  are  not  entitled  to  any  more 
consideration  by  the  Jury  than  the  general 
chargei" 

T.  W.  Espy  and  R.  W.  Walker,  for  apgd- 
lant    A.  E.  Pace,  for  appellee. 

COLEMAN,  X  This  is  an  action  by  the 
plaintiff,  Whidden,  npon  a  fire  insurance  pol- 
icy, to  recover  for  the  loss  of  merchandise, 
etc.,  sustained  t>y  fire.  The  assignments  of 
error  are  based  upon  the  admission  of  evi- 
dence, against  the  objection  of  the  appellant, 
and  upon  a  charge  given  for  the  plaintiff, 
and  the  refusal  to  charge  the  Jury  as  request- 
ed by  the  defendant 

The  court  permitted  the  plaintiff  to  Intro- 
duce In  evidence,  against  the  objection  of 
the  defoidant,  writings  whl<di  w«e  admit- 
ted to  be  mere  copies  of  letters  written  by 
one  professing  to  be  an  agent  of  the  company 
to  anotho'  ag«at  The  plaintiff  did  not  serve 
notice  on  the  defendant  to  produce  the  orig- 
inal letters,  neither  was  there  any  evidence 
offered  to  show  that  the  originals  were  lost 
or  destroyed.  Copies  of  letters  cannot  be 
classed  as  original  evidence,  and  were  not 
admissible  except  upon  proof  of  notice  to  pro- 
duce the  original,  or  after  properly  account- 
ing for  the  absence  of  the  origrinal.  IS  Am. 
&  Eng.  Enc.  Law,  261,  262;  21  Am.  &  Eng. 
Enc.  Law,  9S4-9S9.  Generally,  the  mo-e  acts 
or  admissions  of  one  professing  to  act  as  the 
agent  of  another  are  not  admissible,  without 
Independent  proof  of  his  authority.  3  Bride 
Dig.  p.  21,  {  43.  After  the  fact  of  agency  has 
been  established,  to  render  his  admissions 
binding  on  the  principal,  they  must  be  ex- 
planatory of  some  contemporaneous  act  with- 
in the  scope  of  his  authority,  or  must  be  made 
while  In  the  execution  of  the  agency  forming 
a  part  of  the  res  gestae.  Id.  p.  25,  {  108. 
Portions  of  a  letter  written  by  one  who  Is 
an  agent  may  be  admissible  against  his  prin- 
(dpal,  while  other  portions  of  the  same  lett^ 
may  be  Inadmissible.  .  Merely  personal  ffic->. 
Kresiiona  of  opinion  by  an  ag^it,  and  which 
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tiirow  no  light  upon  fbe  Issue  Involved,  ought 
not  to  be  admitted  against  the  principal  If 
such  portions  are  especially  objected  to. 
These  principles  cover  the  assignments  of 
error  directed  against  the  admissions  of  evi- 
dence. 

Wo  cannot  say  the  court  erred  In  giving 
charge  No.  1,  assigned  as  error.  Hie  oral 
charge  of  the  court  Is  not  set  out,  and  we 
cannot  say  whether  there  was  any  conflict 
between  It  and  the  written  charges  given  for 
the  defendant  The  charge  may  have  l>een 
abstract,  but  the  giving  of  such  a  charge  is 
not  necessarily  reversible  error.  We  do  not 
think  the  court  erred  in  refoslng  to  give 
the  affirmative  charge  for  the  defendant 
The  court  should  never  Invade  the  province 
of  the  iwry.  If  all  the  evidence  Introduced 
by  the  defendant  was  excluded,  and  the  rec- 
ord showed  no  evidence  except  that  for  the 
plaintift,  we  cannot  say  the  Jury  would  not 
be  authorized  to  find  for  the  plaintlfT.  This 
Is  one  way  to  test  the  right  of  a  party  to  the 
general  affirmative  charge.  These  are  the 
only  assignments  of  error.  Reversed  and  re- 
manded. 

(103  Ala.  250) 

PEARCB  T.  WAliKER. 
(Supreme  Court  of  Alabama.     May  15,  1894.) 

Application  of  Patmbntb. 

1.  If  one  indebted  to  another  on  several 
accounts  fails  to  direct  the  application  of  a 
partial  payment  at  the  time  of  the  payment  the 
creditor  may  apply  it  on  either  account. 

2.  In  a  suit  to  enjoin  the  enforcement  of  a 
power  of  sale  in  a  mortgage  on  the  ground  that 
the  debt  had  been  paid,  it  appeared  -  that  the 
mortgagor  was  Indebted  to  B.  on  a  mortgage, 
and  also  to  a  firm  of  which  B.  was  a  member. 
A  payment  was  made  by  a  third  person,  with 
whom  money  had  been  deposited  by  the  mort- 
gagor, to  another  member,  and  the  depodtary 
made  a  memorandum  at  time  of  the  deposit  in- 
dicating that  the  money  was  to  be  applied  on 
the  mortgage,  but  neither  such  member  nor  the 
mortgagee  had  knowledge  of  it  The  uncon- 
tradicted testimony  of  this  other  member  was 
that  he  received  the  money  under  an  agreement 
with  the  mortgagor  that  it  was  to  be  api^ied 
on  the  debt  due  the  firm.  The  payment  was 
not  entered  on  the  mortgagor's  account  with 
tiie  firm  until  12  months  later,  though  written 
evidence  of  it  was  given.  BM,  that  a  conclu- 
sion that  the  payment  should  have  been  applied 
in  satisfaction  of  the  mortgage  was  erroneous. 

8.  A  creditor's  right  of  application  of  a  pay- 
ment to  either  of  several  debts  Is  not  limited  in 
time,  but,  having  once  made  it,  he  cannot 
change  It  without  the  consent  of  the  debtor. 

4.  A  debtor  cannot,  after  having  made  a 
payment  direct  its  application  to  any  special 
debt  as  after  payment  he  loses  all  control  over 
the  payment. 

5.  The  burden  of  proving  payment  Is  upon 
the  party  pleading  it 

6.  The  burden  of  proving  that  a  direction 
as  to  the  ai^ication  of  a  payment  was  made 
known  to  the  creditor  Is  on  the  debtor. 

Appeal  from  cbancor  court  Marlon  oonn- 
ty;  Thomas  Cobbs,  Chancellor. 

BUI  by  Tbad.  W.  Walker  a^ilnst  James  P. 
Pearce.  There  was  a  decree  for  complain- 
ant and  defendant  appeals.     Reversed. 

Almon  &  Bullock,  for  appellant  McGulre 
ft  Collier,  for  appellee. 


BRICKELIi,  0.  J.  The  bm  was  filed  by 
the  appellee  for  the  cancellation  of  a  mort- 
gage on  lands  he  had  executed  to  the  appe- 
lant and  to  enjoin  the  appellant  from  pro- 
ceeding to  the  execution  of  a  power  of  sale 
contained  in  the  mortgage.  The  relief  was 
sought  upon  two  grounds,  the  first  of  which 
was  that  the  mortgage  had  been  extinguished 
by  a  second  mortgage  taken  In  satisfaction, 
and  the  second,  the  payment  of  the  mort- 
gage debt  The  chancellor  did  not  sustain 
the  first  contention,  and  in  that  respect  the 
decree  Is  not  now  open  to  revision.  The  con- 
tention of  payment  was  sustained,  and  a  can- 
cellation of  the  mortgage  decreed,  from  which 
decree  this  appeal  Is  taken. 

A  party  pleading  payment  whether  as  mat- 
ter of  defense  or  as  ground  of  affirmative  re- 
lief, must  prove  it  it  the  fact  is  denied.  If 
of  It  no  evidence  is  ottered,  or  if  the  evidence 
of  It  be  equally  balanced,  or  if  the  evidence 
does  not  generate  a  rational  belief  of  the  fact 
the  party  affirming  its  existence  must  fall  for 
want  of  proof.  8  Bride.  Dig.  p.  698,  {}  1<  2. 
It  is  not  the  fact  of  payment  which  is  now 
the  matter  of  dispute.  That  there  was  a  pay- 
ment of  a  sum  which,  taken  In  connection 
with  other  payments,  was  more  than  suffi- 
cient to  satisfy  the  mortgage  debt  is  admit- 
ted. The  controversy  Is  whether  a  particu- 
lar payment  shall  be  applied  to  the  mortgage 
debt  or  to  another  debt  owing  by  the  mort- 
gagor to  a  partnership  of  which  the  mort- 
gagee was  a  member.  The  general  rule  is 
that  when  a  party  indebted  to  the  same  per- 
son  on  more  than  one  account  makes  a  par- 
tial payment  he  has  the  unqualified  right  to 
direct  its  application  to  one  debt  in  prefer- 
ence to  the  other.  The  payment  is  volun- 
tary, and  the  debtor  may  declare  the  terms 
apon  which  It  Is  made,  and  the  creditor  must 
accept  them,  or  reject  the  pajTnent  If  he 
accepts  the  payment  be  takes  It  cum  onere. 
Therefore  It  Is  that  If  the  debtor  pay  with 
one  intent  which  Is  known  or  communicated 
to  the  creditor,  and  the  creditor  receives  with 
another  Intent  the  intuit  of  the  payer  must 
prevail.  Mayor,  etc.,  v.  Patten,  1  Am.  Lead. 
Oas.  339.  But  if  the  debtor  does  not  at  or 
before  the  time  of  the  payment  give  direction 
to  its  application,  his  control  of  the  payment 
is  gone,  and  the  right  of  the  creditor  to  ap- 
propriate it  arises,  and  he  has  the  tmquali- 
fled  right  to  apply  it  to  any  valid,  subsisting 
debt  he  may  hold  against  the  debtor.  Id. 
841.  An  exception  to  this  rule  obtains  when 
the  money  with  which  the  payment  is  made 
Is  known  to  the  creditor  to  have  been  de- 
rived from  a  particular  source  or  fund. 
Then,  without  the  consent  of  the  debtor,  the 
creditor  cannot  apply  it  otherwise  than  to 
the  exoneration  of  the  source  or  fund  from 
which  it  was  derived.  Nor  can  the  debtor, 
without  the  consent  of  the  creditor,  dlv^ 
the  payment  from  the  relief  of  that  source  or 
fund.  Id.  341;  Strickland  y.  HarOle,  82  Ala. 
412,  8  South.  40. 

We  have  with  much  care  examined  the  evi- 
dence^  and  we  cannot  concur  in  the  condu- 
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Blon  of  the  chasicellor  that,  at  or  before  the 
time  of  the  payment,  the  mortgagor  directed 
Its  application  to  the  payment  of  the  mort- 
gage debt.  The  fact  of  such  direction  Is  Utce 
the  fact  of  payment, — an  afflrmatlTe  fact  ly- 
ing particularly  within  the  knowledgre  of  the 
debtor;  and,  if  It  be  denied,  the  burden  of 
proving  It  rests  upon  him.  The  direction 
need  not  be  given  in  express  words;  circum- 
stances may  indicate  it  as  fully  as  express 
words.  If  It  Is  insisted  that  the  direction 
was  given  In  words,  these  must  be  communi- 
cated to  the  creditor;  and,  if  circumstances 
are  relied  upon  as  indicating  it,  knowledge  of 
these  circumstances  must  be  traced  to  the 
creditor.  There  Is  an  entire  want  of  evi- 
deooe  that  the  intent  of  the  mortgagor  to  ap- 
ply the  payment  to  the  mortgage  debt,  tf 
such  intent  existed,  was  made  known  to  the 
mortgagee  before  or  at  the  time  of  the  pay- 
ment. The  payment  was  not  made  to  the 
mortgagee,  but  to  a  partnership  of  which  he 
was  a  member,  having  a  valid  debt  against 
the  mortgagor;  and  of  it  the  mortgagee  had 
not  knowledge  or  notice  until  It  was  claimed 
by  the  partnership  as  a  paymott  on  the  debt 
due  It.  The  payment  was  not  made  by  the 
mortgagor,  but  by  a  third  person  with  whom 
a  brother  of  the  mortgagor  had  deposited 
money.  The  memoranda  made  by  this  de- 
positary do  indicate  that  the  money  was  de- 
posited with  him  to  be  applied  to  the  pay- 
ment of  the  mortgage  debt;  but  of  these 
memoranda,  and  of  the  facts  they  indicate, 
the  mortgagee  had  not  information  prior  to  or 
at  the  time  of  the  payment;  nor  is  It  shown 
that  the  partner  to  whom  the  money  was 
paid  had  notice  or  information  of  the  mem- 
oranda, or  of  the  fact  they  indicate.  On  the 
contrary,  the  partner  receiving  the  money 
testified  that  he  applied  for  and  received  It 
because  of  an  agreement  with  the  mortgagor 
that  he  should  receive  and  apply  it  to  the 
debt  dne  the  partnership;  and  In  this  respect 
his  evidence  is  uncontroYerted.  Some  stress 
seems  to  be  laid  by  the  chancellor  on  the 
fact  that  the  payment  was  not  entered  on  the 
account  of  the  mortgagor  witli  the  i>artner- 
Bhip  until  more  than  12  months  after  It  was 
made.  If  this  case  were  to  be  determined 
wholly  upon  the  right  of  a  creditor  to  apply 
a  payment,  the  fact  would  be  of  little,  if  any, 
significance.  The  general  principle  is  that 
a  creditor's  right  of  application  Is  not  lim- 
ited in  point  of  time.  He  may  make  it  any 
time  be  elects;  but,  having  once  made  it,  he 
cannot  change  it  without  the  consent  of  the 
debtor.  The  f&ct,  however.  Is  not  now  of 
any  significance,  because  there  was,  at  the 
time  of  the  payment,  written  evidence  of  It 
given,  which  was  accessible  to  the  debtor, 
and  of  which,  as  evidence,  be  could  have 
availed  himself  at  any  time.  There  may  or 
may  not  have  been  In  the  mind  of  the  mort- 
gagor an  intent,  when  the  payment  was 
made,  that  It  should  be  applied  to  the  mort- 
gage debt  Such  intent  was  not  communi- 
cated to  the  mortgagee,  and  the  payment  was 
unattended  by  any  act  or  declaration  mani- 


festing it;  and,  if  there  was  nothing  dse  ta 
the  case,  it  would  be  enough  to  say  that,  be- 
fore the  creditor  can  be  affected  by  the  In- 
tent of  the  debtor  in  making  a  payment,  the 
Intent  must  be  disclosed  to  Him.  Brice  ▼. 
Hamilton,  12  S.  G.  32;  Long  ▼.  Miller,  S3  N. 
C.  233.  The  subsequent  declarations  of  the 
mortgagor  that  he  intended  the  payment  to 
be  applied  to  the  mortgage  debt  are  not  of 
any  consequence.  The  payment  was  an  act 
completed.  Before  or  at  the  time  of  making 
l^  he  could  have  given  dhrectlon  to  it;  atter 
It  was  made,  he  was  vrlthout  control  over  It; 
nor  could  his  past  conduct  be  qualified  or  ex- 
plained by  his  subsequent  declarations.  The 
partner  receiving  the  paymoit  did  not  act  or 
profess  to  act  as  the  agent  of  the  mortgagee, 
nor  was  he  dealt  with  In  that  capacity.  If 
he  had  been  dealt  with  in  that  capacity,  the 
evidence  does  not  disclose  authority  to  re- 
ceive payment  of  the  mortgage  debt  Smith 
T.  Kldd,  23  Am.  Rep.  157.  The  decree  must 
be  reversed,  and  the  cause  remanded  for  far- 
ther proceedings  in  conformity  to  this  opin- 
ion.   Reversed  and  remanded. 


aa  Ata.  flS) 

BULL  V.  MONTGOMERY  MGHT  CO.  et  al. 
(Supreme  Court  of  Alabama.  May  17,  1884.) 
BQurrr  Jurisdiction — Biix  bt  Ck>apOBATB  Stock- 

HOLDBR. 

1.  A  court  of  chancery  has  jurisdiction  of 
a  bill  by  a  stockholder  for  the  redress  of  cc«>- 
porate  wronss  where  the  value  of  his  stock  ie 
alleged  to  be  $100. 

2.  A  request  of  the  governing  body  of  a 
c<Hi>oration  by  a  stockholder  for  the  redress  of 
grievances  before  he  brings  suit  is  not  necessary 
where  the  corporate  management  is  under  the 
control  of  the  guilty  parties,  but  the  complain- 
ant niust  allege  with  particularity  the  facts 
which  excuse  such  request  to  the  directors. 

Appeal  from  chancery  court  Montgomery 
comity;  John  A.  Posta-,  Judge. 

Bill  by  Smith  Cnllom  against  the  Mont- 
gomery Light  Company  and  another  to  set 
aside  defendants'  charter,  and  for  an  account- 
ing, Cullom  having  died,  the  case  was  re- 
vived In  the  name  of  P.  H.  Bell,  administra- 
tor of  his  estate.  A  motion  to  dismiss  the 
bill  for  want  of  equity  was  sustained,  and 
plaintiff  appeals.   Reversed. 

The  bill,  as  originally  filed,  was  by  a  stock- 
holder, and  prayed  to  have  the  charter  of  the 
Montgomery  Light  Company  vacated  and  an- 
nulled, and  to  require  Ignatlas  Pollak  to  ac- 
count for  money  received  by  him,  on  bonds  or 
otherwise,  which  belonged  to  the  company,' 
and  for  other  relief  looking  to  the  remedy  of 
grievous  wrongs,  which  were  alleged  in  the 
blU  to  have  been  perpetrated  by  the  said  Pol- 
lak and  his  associates,  against  the  company 
and  Its  stockholders. 

X.  M.  Chaton,  Thos.  H.  Clark,  and  Sumter 
Lea,  for  appellant  Tompkins  &  Gray,  for 
appellees. 

HARALSON,  T.  1.  The  defendant  pleaded 
to  the  bill  as  originally  filed,  that  the  whole 
Interest  o^the  complainant  In  the  colt  did  mt 
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eqnal  |20,  and  this  court  had  no  Jarlsdictlon 
of  the  case  made  by  the  bill;  that  all  the  oth- 
er  stockholders  In  said  company,  and  all  per- 
sons Interested  therein  other  than  complain- 
ant; had  been  cognizant  of  the  change  in  the 
name  of  said  company,  of  the  increase  of 
its  capital  stock  and  of  the  issuance  of  Its 
bonds,  and  had  made  no  objection  to  the 
said  several  acts,  but,  on  the  contrary, 
had  indorsed,  ratified  and  confirmed  the 
same,  and  made  no  complaint  thereof.  The 
record  shows,  also,  that  the  defendant  de- 
murred to  the  bill  on  grounds  questioning  its 
equity,  and  moved  to  dismiss  it  for  want  of 
equity.  At  the  April  term,  1892,  as  appears, 
the  cause  was  submitted  on  a  motion  to  dis- 
miss for  want  of  equity,  on  the  demurrer,  and 
on  the  plea  and  its  sufficiency,  with  an  ad- 
mission of  the  truth  of  the  plea.  The  cause 
was  hdd  up,  on  such  submission,  for  decree 
In  vacation.  The  court  rendered  its  decree, 
Ijolding  that  there  was  no  equity  in  the  bill, 
and  that  the  plea,— on  an  admission  of  the 
complainant,  that  the  facts  stated  in  it,  were 
true,  presented  a  good  defense;  and,  upon 
consideration,  it  was  ordered,  that  the  cause 
be  dismissed,  unless,  during  the  term,  an 
amendment,  sufficient  to  give  the  bill  equity, 
should  be  otTei-ed.  The  complainant,  accord- 
ingly, sought  and  amended  his  bill— First  By 
adding  the  averments,  that  the  nominal  or 
face  value  of  the  stock  held  by  him,  was 
$8,  but  that  its  actual  value,  was  ^100;  that 
notwithstanding  the  fraudulent  acts  and  pur- 
poses of  said  PoUak  In  procuring  said  amend- 
ments to  the  charter  of  the  Montgomery  Gas 
Light  Company,  including  its  change  of  name, 
the  act  of  the  Judge  of  probate  in  the  matter 
was  valid,  and  its  validity  was  not  questioned 
by  the  bill,  especially  so,  as  some  of  the  bonds 
issued  had  passed  into  the  hands  of  bona  fide 
purchasers  for  value;  that  the  legal  title  to 
the  property  of  the  Electric  Idght  CJompany 
passed,  under  the  purchase  mentioned  in  the 
original  bill,  and  the  validity  of  said  pur- 
chase was  not  questioned;  but  that  said  Pol- 
lak,  while  controlling  both  companies,  as  al- 
leged in  the  original  bill,  sold  said  property  to 
the  Montgomery  Light  Company,  at  a  sum 
greatly  In  excess  of  its  value.  Second.  By 
striking  out  the  prayer  for  special  relief,  as 
found  in  the  original  bill,  and  inserting  in 
lieu  thereof,  the  prayer,  that  said  Pollak  be 
made  to  account  for  and  pay  over  the  pro- 
ceeds of  the  sale  of  $125,000  of  bonds  sold  by 
him  and  which  belonged  to  said  company; 
'  that  a  reference  be  ordered  to  ascertain  the 
real  value  of  the  property  sold  by  the  Electric 
Light  Company  to  the  Montgomery  Light 
Company,  at  the  time  of  the  sale;  that  if  It 
should  appear  that  said  Pollak  or  said  Mont- 
gomery Light  Company,  sold  the  same  for 
more  than  it  was  worth,  and  that  the  trade 
was  unfair,  the  said  PoUak  be  required  to 
turn  over  for  cancellation  (if  he  still  owned 
the  same)  so  much  of  said  stock  and  bonds  as 
should  appear  to  be  in  excess  of  the  true  value 
of  said  property  at  the  time  of  aald  sale,  the 


proportion  between  the  stock  and  bonds  re- 
ceived by  him,  being  considered  and  observed 
in  the  matter  of  such  cancellation,  and,  if  it 
should  appear  that  such  stock  and  bonds  have 
been  sold,  then,  as  to  said  excess,  he  be  re- 
quired to  pay  in  money.  At  the  April  term, 
1883,  of  said  chancery  court,  the  bill  as 
amended,  was  submitted  on  a  motion  to  dis- 
miss it  for  want  of  equity,  and  the  court, 
holding  that  it  was  without  equity,  dismissed 
it  He  appeals  from  this  decree  dismissing 
the  bill,  and  tlils  is  the  only  error  assigned. 

2.  Complainant  does  not  state  in  his  bill 
what  a  stiare  of  the  stock  in  the  company  Is, 
but  he  does  state,  that  he  owns  stock  of  the 
nominal  face  value  of  $8,  but  that  its  value  is 
$100.  The  motion  to  dismiss  the  bUl  for  the 
want  of  equity  admitted  this  to  be  its  value, 
and  of  this  sum  the  chancery  court  has  juris- 
diction. Hall  V.  Canute,  22  Ala.  650;  Camp- 
bell V.  Conner,  78  Ala.  211. 

8.  The  bill  was  filed  by  a  stockholder 
against  the  corporation  of  which  he  is  a  mem- 
ber, to  remedy  an  alleged  corporate  wrong, 
without  first  having  applied  to  the  directors 
or  the  stockholders  of  the  corporation  for  re- 
dress of  his  grievances,  or  for  action  in  con- 
formity to  his  wishes.  He  excuses  himself 
for  not  doing  so,  on  the  ground,  that  any 
such  an  attempt  would  have  been  useless  and 
futile,  for  reasons  disclosed  in  his  bill.  Un- 
less he  has  presented  a  good  excuse  for  not 
having  preferred  this  request  his  bill  is  with- 
out equity,  and  certainly  liable  to  demorrw 
on  that  account  We  have  so  many  times 
discussed  tlie  law  governing  cases  of  this 
cliaracter,  and  it  Is  so  well  settled  In  this 
court  as  to  leave  no  necessity  for  its  further 
consideration,  except  to  make  application  of 
the  well-settled  rules,  to  the  cases  as  they 
may  arise.  It  may  be  stated  as  the  settled 
rule,  that  this  reqaest  by  the  stockholder  <tf 
the  governing  body  for  redress  before  he 
brings  suit  is  not  necessary  or  required,  when 
the  corporate  management  Is  under  the  con- 
trol of  the  guilty  parties,  for  the  reason,  that 
they  would  not  comply  with  the  request  or  if 
they  did,  the  court  would  not  allow  them  to 
conduct  the  litigation  against  themselves. 
But,  the  complainant  is  required,  neverthe- 
less, to  allege  with  particularity  and  definite- 
ness  the  facts  which  excuse  such  a  demand  or 
request  to  the  directors.  See  Steinw  v.  Parsons 
(Ala.)  13  South.  772;  Roman  v.  Woolfolk,  98 
Ala.  219,  13  South.  219;  and  the  authorities 
cited  in  those  cases;  Cook,  Stock,  Stockh.  ft 
Corp.  Law,  {  741.  If  the  facts  stated  In  the 
bin  are  true,— and  on  a  motion  to  dismiss  for 
want  of  equity,  they  must  be  so  taken,— 
flrands  of  the  most  grievous  character  have 
been  committed  by  PoUak  and  his  associate 
directors,  which  call  for  redress,  and  it  may 
be,  that  If  tested  by  a  demurrer,  these  allega- 
tions constituting  complainant's  excuse  fOr 
not  making  request  of  the  corporation,  to 
remedy  his  alleged  grievances,  b^ore  bring- 
ing the  suit  himself  for  that  purpose,  would 
be  held  to  be  sufficient;  but  this  we  need  not 
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decide,  since.  If  not  mffident,  on  a  motion  to 
dismiss  for  the  want  of  equity,  the  lack  of 
sufficiency  of  averment  in  this  respect,  will  be 
regarded  aa  an  amendable  defect  It  is  well, 
in  this  connection,  to  call  to  mind  our  former 
rulings,  holding,  that  under  the  rules  of  prac- 
tice In  this  state,  a  motion  to  dismiss  a  bill 
for  want  of  equity  should  prevail  only  when, 
admitting  oil  the  facts  apparent  on  the  face 
of  the  bill,  whether  well  or  illy  pleaded,  the 
complainant  can  have  no  relief;  and  that.  If  it 
appear,  upon  proper  averments  of  facts 
and  appropriate  prayer,  equitable  relief  may 
be  obtained,  which  cannot  be  had  on  the  bill 
as  framed,  the  motion  to  dismiss  should  be 
overruled  and  respondent  put  to  his  demur- 
rer; that  the  bill  for  the  purposes  of  such  a 
motion,  will  be  considered,  as  if  it  had  al- 
ready been  amended  in  all  particulars  In 
which  amendments  are  proper.  Hooper  t. 
Railroad  Co.,  60  Ala.  529;  Seals  v.  Bobinson, 
75  Ala.  363;  Glover  v.  Hembree,  82  Ala.  324, 
8  South.  251;  Haynes  y.  Short,  88  Ala.  562,  7 
South.  157. 

4.  Whether  the  amendment  allowed  and 
made,  was  a  departure  from  and  inconsistent 
with  the  case  as  made  by  the  original  bill,  as 
is  contended,  we  will  not  stop  to  consider  on 
this  motion.  A  demurrer  was  the  proper 
means  of  reaching  that  vice,  tf  It  existed. 
We  can  have  reference,  at  this  time,  only  to 
the  bill  as  it  Is  presented  to  us  by  the  amend- 
ment, and,  if  it  contains  equity,  or,  by  still 
farther  amendment  it  can  be  made  to  contain 
tt,  it  is  our  duty  to  set  aside  the  decree  of  tbe 
chancery  court  dismissing  it,  in  order  that  de> 
fendant,  if  not  satisfied  with  Its  present 
frame,  may  test  the  sufficiency  of  Its  aver- 
tnents,  or  any  vice  which  it  may  be  supposed 
to  cotatain,  by  appropriate  demurrer,  and  that 
complainant  may,  in  that  event,  have  the  op- 
portunity of  amending,  as  he  may  be  ad- 
vised.  The  motion  to  dismiss  for  want  of 
equity,  should  have  been  denied.  Beversed 
and  remanded. 
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300DWIN  T.  STATE. 
(Supreme  Court  of  Alabama.    May  4,  1894.) 

JimoiM— Sumteimts  kvo  IxPANBi.iirs  —  Hcbssb 
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li  On  a  trial  for  a  capital  offense,  a  copy  of 
the  v«iire  served  on  defendant  contained  the 
name  of  7.  G.,  Jr.,  and,  when  sach  name  was 
called,  one  F.  O.,  an  old  man  of  70  years,  ap- 
peared and  stated  that  he  was  not  F.  O.,  Jr., 
and  was  excused  from  service.  EM,  that  the 
court  did  not  err  in  denyine  the  motion  to 
qaaah  the  venire,  and  in  ordeilng  the  sheriff  to 
summon  F.  G.,  Jr.,  and  in  8t(H)pins  the  pro- 
ceeding until  he  am)eared  in  court. 

2.  The  Mobile  county  special  Jury  law  pro- 
vides that  the  jury  commissioners  shall  draw 
86  names  from  the  city  conrt  jary  box  for 
JnrMS  for  the  first  week  of  the  next  term,  and 
that  the  clerk  shall  preserve  the  slips,  and  di- 
rect tiie  sheriff  to  summon  the  persons  drawn; 
that,  on  trial  for  a  capital  offense,  the  Judge, 
when  he  has  fixed  the  nnmber  of  special  jurors 
allowed  defendant,  shall  direct  the  clerk  to  draw 
such  number  from  the  jury  box,  the  sliiw  to  he 
preserved  in  a  separate  package;    that  such 


slips,  together  with  the  slips  containing  the 
names  of  the  regular  jurors,  shall  be  placed  in 
a  box,  and  drawn  out  one  by  one  till  the  jury  is 
completed.  Beld,  on  such  a  trial,  that  where 
the  name  of  one  T.  M.,  Jr.,  was  drawn  by  the 
commissioners,  returned  to  the  clerk,  placed  in 
a  hat  by  the  slietlff,  and  drawn  out  by  liim,  and 
the  person  summoned  on  the  venire  and  who 
answered  the  call  was  one  T.  M.,  another  per- 
son, it  was  reversible  error  to  put  such  person 
on  defendant  as  a  juror,  over  Ms  objection. 

8.  On  a  murder  trial,  testimony  of  one  that 
he  saw  the  shooting,  and  pointed  out  the  (daces 
where  deceased  and  defendant  were  standing  at 
the  time  of  the  shooting  to  another  witness,  who 
measured  the  distance  between  the  two  pilots, 
was  competent. 

4.  Where  defendant  put  his  character  for 
peace  and  quiet  in  issue,  the  state,  on  cross-ex- 
amination, could  ask  the  witnesses  who  testified 
in  his  favor  on  that  Issue  if  they  had  not  heard 
of  specified  acts  of  violence  committed  by  de- 
fendant. 

5.  Defendant  testified  that,  when  he  sur- 
r^dered,  the  jailer  took  him  into  bis  office,  and 
told  him  it  would  be  better  for  him  to  tdl  all 
about  the  difficulty.  A  witness  who  stated  that 
he  was  present  when  defendant  surrendered, 
and  went  into  the  oi&ce  with  him,  but  was  not 
present  all  the  time  defendant  was  in  the  office, 
testified  that,  while  present,  he  had  not  heard 
the  jailer  tell  defendant  It  would  be  bettw  to 
tell  all  about  it,  and  that  what  defendant  said 
was  voluntarily  said.  The  jailer  also  denied 
that  he  made  such  remark  or  other  threats  or 
promises.  HM,  that  defendant's  confessiwi  to 
the  jailer  was  competent. 

6.  An  instruction  that.  If  the  juiT  believed 
that  the  jailer  told  the  prisoner  that  it  would  be 
worse  for  him  if  he  did  not  confess  before  tlie 
confession  was  made,  then  the  jury  should  dis- 
legard  the  confession,  was  erroneous;  since  tbe 
admissibility  of  confessions  is  for  the  court,  and 
their  credibility  for  the  jury. 

7.  An  instruction  tliat,  if  the  jury  believed 
ftat  the  jailer  made  any  threats  to  the  prisoner 
before  the  confession,  the  jury  should  disregard 
such  confesnons,  was  erroneous,  for  the  same 
reason. 

8.  There  being  no  evidence  that  there  were 
any  threats  made  to  Induce  confession,  such  in- 
struction was  fnrthw  erroneous  as  being  al>- 
stract. 

9.  Tlie  conrt  properly  refused  to  charge  that. 
If  the  circumstances  tending  to  the  firing  of  the 
fatal  shot  were  such  as  to  imprem  defendant- 
with  a  reasonable  belief  that,  at  the  time  of 
firing  the  shot,  it  was  necessary  to  prevent 
death  or  great  bodily  harm,  defendant  should 
be  acquitted,  unless  the  jnry  further  believed 
that  defendant  was  not  free  from  fault  in 
bringing  on  the  difficulty. 

Appeal  from  dty  court  of  Mobile;  O.  J. 
Semmes,  Judge. 

Philip  Goodwin  was  convicted  of  murder, 
and  appeals.    Reversed. 

The  testimony  for  the  state,  aa  Is  shown  by 
the  bill  of  exceptions,  tended  to  show  that  on 
the  morning  of  the  killing,  the  defendant 
came  up  in  front  of  the  house  upon  the  pwch 
of  which  Poole  was  standing,  and  after  abus- 
ing Poole  said  he  was  going  to  shoot  him; 
that  Poole  told  tbe  defendant  not  to  shoot 
him,  and  that  thereupon,  after  walking  a 
short  distance  by  the  yard  fence,  the  defend- 
ant raised  his  gun  and  fired  upon  Poole,  the 
shot  entering  his  right  side;  that  there  was 
no  demonstration  on  the  part  of  Poole;  and 
that  his  hands  wa«  hanging  down  by  his  side 
when  he  was  shot  The  defendant  testified 
In  bis  own  behalf  that  when  he  shot  said 
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Poole  be,  Poole,  bad  cnraed  blm,  aad  was 
starting  from  the  porch  in  an  angry  manner, 
and  reached  his  hand  behind  him  as  If  to 
draw  a  pistol,  whereupon  the  defendant  flred. 
During  the  examination  of  Jerry  Busby  as  a 
witness  for  the  state,  and  after  he  had  testi- 
fied that  he  was  sitting  on  the  porch  ot  the 
bouse  where  Poole  was  shot,  at  the  time  the 
shooting  occurred,  and  that  he  knew  the  re- 
Bpective  poslticms  of  the  parties,  the  said  wit- 
ness was  asl^ed  the  following  question  by 
the  solicitor:  "Did  you  show  Mr.  Dorian  the 
place  where  Poole  and  Goodwin  were  each 
standing  when  the  shooting  took  place?" 
The  defendant  objected  to  tliis  question,  and 
duly  excepted  to  the  court's  oyerrullng  hla 
objection.  The  witness  answered:  "I  point- 
ed out  to  Mr.  Dorian  the  place  Where  Poole 
was  standing  on  the  gallery  when  he  was 
shot,  and  also  the  place  where  Goodwin  was 
standing  when  he  shot  Poole.  I  saw  Mr. 
Dorian  measure  the  distance  between  tbeso 
two  points."  Defendant  excepted  to  the  court 
overruling  his  motion  to  exclude  this  answer. 
Upon  the  Introduction  of  the  said  Phelan 
Dorian,  who  was  sheriff  of  Mobile  county,  as 
a  witness  toe  the  state,  the  solicitor  asked 
blm  the  following  question:  "Did  Mr.  Jerry 
Busby  show  you  the  place  where  Mr.  Poole 
and  Goodwin  were  each  standing  at  the  time 
of  the  shooting?"  The  defendant  objected 
to  this  question,  and  duly  excepted  to  the 
court's  overruling  this  objection.  The  wit- 
ness answered:  "Mr.  Jerry  Busby  showed 
me  the  place  where  Poole  and  Goodwin  were 
each  standing  at  the  time  of  the  shooting. 
I  measured  the  distance  between  these  two 
points.".  The  defendant  moved  to  exclude 
this  answer  from  the  Juiy,  and  duly  excepted 
to  the  court's  overruling  his  motion.  The 
solicitor  then  asked  the  witness:  "What  Is 
the  distance  between  these  two  points?" 
The  defendant  objected  to  this  question,  and 
diily  excepted  to  the  court's  overruling  his  ob- 
jection, and  npon  the  witness  giving  the  dis- 
tance according  to  the  measurements  he  had 
made,  the  defendant  moved  to  exclude  said 
answer,  and  duly  excepted  to  the  overmllni; 
his  said  motion.  Upon  the  introduction  of 
several  witnesses  by  the  defendant  who  tes- 
tified as  to  his  good  reputation  for  peace  and 
quiet,  the  solicitor  on  cross-examination 
asked  each  of  the  witnesses  the  following 
question:  "Did  you  hear  that  Philip  Good- 
win hit  a  man  with  an  ax  at  Cuba,  Missis- 
sippi, before  he  came  to  Venetia,"  the  place 
where  the  shooting  occurred,  "and  that  was 
the  reason  be  left  Cuba?"  The  defendant 
separately  objected  to  each  of  these  ques- 
tions, as  asked  the  several  witnesses.  The 
court  overruled  each  of  such  objections,  and 
the  defendant  separately  excepted  to  each  of 
these  rulings.  The  facts  in  reference  to  the 
alleged  confessions  of  the  defendant  are  suffi- 
ciently stated  in  the  opinion.  Upon  the  in- 
troduction of  all  the  evidence,  the  defendant 
requested  the  court  to  give  to  the  Jiiry  each 
of  the  foUowlng  charges,  and  separately  ex- 


cepted to  the  coma's  refusal  to  give  each  of 
them  as  asked :  (3)  "If  the  Jury  believe  from 
the  evidence  that  the  Jailer  told  the  prisoner 
that  It  would  be  worse  for  him  if  he  did  not 
confess,  before  said  confession  was  made  to 
him,  then  the  Jury  will  disregard  said  c<Mi- 
fession  in  considering  the  evidence  in  this 
casoi"  (4)  "If  the  jury  believe  from  the  evi- 
dence that  the  Jailer  made  any  threats  to  the 
prisoner,  before  said  confession  was  made  to 
him,  then  the  jury  will  discard  said  confes- 
sion in  weighing  the  evidence  in  this  cause." 
(0)  "If  the  jury  believe  from  the  evidence 
that,  at  the  time  the  defendant  fired  the  fatal 
shot,  the  deceased  was  advancing  towards  de- 
fendant in  an  angry  and  threatening  manner, 
and  as  he  advanced  put  his  right  hand  to- 
wards his  hip  pocket  as  if  to  draw  his  pis- 
tol, then  the  defendant  could  lawfully  an- 
ticipate his  assailant  and  fire  upon  him  first, 
and  without  waiting  till  the  deceased  drew 
his  pistol,  and  the  Jury  must  acquit  the  de- 
fendant." (7)  "If  the  jury  believe  from  the 
evidence,  that,  at  the  time  the  fatal  shot  was 
fired,  the  deceased  cursed  the  defendant,  and 
was  advancing  towards  him  in  an  angry  and 
threatening  manner,  and  ^s  he  advanced  put 
his  right  hand  back  towards  his  hip  pocket 
as  if  to  draw  bis  pistol,  then  the  defendant 
could  lawfully  fire  upon  his  assailant  and  the 
jury  must  acquit  him."  (8)  "If  the  jury  be- 
lieve from  the  evidence,  that  at  the  time  the 
fatal  shot  was  fired,  the  deceased  cursed  or 
abused  the  defendant,  and  advanced  towards 
him  in  an  angry  and  threatening  manner, 
and  as  he  advanced  put  his  right  hand  back 
towards  his  hip  pocket,  as  if  to  draw  his  pis- 
tol, and  that  the  defendant  had  good  reason 
to  believe  and  did  believe  that  he  was  in 
great  danger  of  life  or  limb  or  of  great  bodily 
harm  from  the  deceased,  then  he  could  law- 
fully fire  upon  the  deceased,  and  the  jury 
must  acquit  him."  (9)  "If  the  jury  believe 
from  the  evidence,  that,  at  the  time  the  fatal 
shot  was  fired,  the  defendant  had  good  rea^ 
son  to  believe  and  did  believe  that  he  was  In 
great  danger  of  life  or  limb,  or  of  great  bod- 
ily harm,  at  the  hands  of  the  deceased,  then 
the  jury  must  acquit  him."  (10)  "If  the  jury 
believe  from  the  evidence,  that,  at  the  time 
the  fatal  shot  was  fired,  the  defendant  bad 
good  reason  to  believe  and  did  believe  that 
he  was  in  danger  of  life  or  Umb,  or  of  great 
bodily  harm,  at  the  hands  of  the  deceased, 
then  the  defendant  might  lawfully  anticipate 
the  deceased  and  fire  upon  him,  without  wait- 
ing for  him  to  draw  his  pistol,  and  the  jury 
must  acquit  him."  (11)  "If  the  jury  believe 
from  the  evidence,  that,  at  the  time  the  fatal 
shot  was  fired,  the  deceased  cursed  or  abused 
the  defendant  and  was  advancing  towards 
him  in  an  angry  and  threatening  manner,  and 
as  he  advanced  put  his  right  hand  back  to- 
wards bis  hip  pocket,  as  If  to  draw  bis  pis- 
tol, and  the  defendant  bad  good  reason  to  be- 
lieve and  did  believe  that  be  was  in  great 
danger  of  life  or  limb  or  of  great  bodily  barm 
from  the  deceased,  then  the  defendant  might 
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act  on  appearances,  and  fire  npon  the  de- 
ceased, withont  waiting  for  the  deceased  to 
draw  bis  pistol,  and  the  defendant,  under 
SQcb  circnmstances,  could  lawfully  fire  upon 
the  deceased,  even  If  It  should  turn  out  that 
the  deceased  had  no  pistol  In  his  pocket" 
(12)  "If  the  Jury  believe  from  the  evidence 
that,  at  the  time  the  fatal  shot  was  fired,  the 
deceased  cursed  or  abused  the  defendant,  and 
was  advancing  towards  him  In  an  angry 
manner,  and  as  be  advanced  put  bis  right 
hand  back  towards  his  hip  pocket  as  if  to 
draw  his  pistol,  and  the  defendant  had  good 
reason  to  believe  and  did  believe  that  he  was 
in  great  danger  of  life  or  limb  or  of  great 
bodily  harm,  from  the  deceased,  then  the  de> 
fendant  might  act  on  appearances,  and  fire 
npon  the  deceased,  without  waiting  for  the 
deceased  to  draw  his  pistol,  and  the  defend- 
ant, under  such  circumstances,  could  lawful- 
ly fire  upon  the  deceased,  even  If  It  should 
turn  out  that  the  deceased  In  fact  had  no- pis- 
tol In  his  pocket  at  the  time,  and  the  jury 
must  acquit  the  defendant"  (29)  "If  the  de- 
fendant at  the  time  he  shot  believed  that  he 
was  In  danger  of  his  life,  or  of  great  bodily 
harm  from  the  deceased,  though  in  fact  he 
was  mistaken,  and  was  not  in  ac^aal  danger, 
yet  If  he  did  so  belleye,  and  had  reasonable 
grounds  to  so  believe,  the  defendant  had  the 
right  to  shoot  in  self-defense,  and  the  Jury 
must  acquit  him."  (39)  "It  is  not  necessary 
that  there  should  be  actual  danger  of  death 
or  great  bodily  harm  in  order  to  Justify  the 
taking  of  human  life;  but  If  the  Jury  are  sat- 
isfied, from  all  the  evidence  In  the  case,  that 
the  circumstances  attending  the  firing  of  the 
fatal  shot  were  such  as  to  impress  Philip 
(Soodwin,  the  defendant  with  a  reasonable 
belief  that  at  the  time  of  firing  the  shot  It 
was  necessary  in  order  to  prevent  death  or 
great  bodily  harm  to  his  pemon,  then  they 
must  acquit  the  defendant  unless  they  far- 
ther believe  that  the  defendant  was  not  tree 
firom  fanlt  in  bringing  aa  the  dlfiiculty." 

McCarron  &  Lewis  and  Henry  Tonsmelre^ 
for  appellant  Wm.  L.  Martin,  Atty.  Oen., 
for  the  StatOb 


EAKAIiSON,  3.  1.  On  the  day  set  for  the 
trial  of  this  caose,  the  names  of  the  100 
pa«ons  allowed  and  summoned  for  the  trial 
were  placed  in  a  hat  and  .the  drawing  pro- 
ceeded under  the  direction  of  the  court  and 
according  to  the  terms  of  the  statute  (Acts 
1884-85,  p.  539),  until  the  name  of  Fran- 
cisco Oomez,  Jr.,  was  called,  when  one  Fran- 
cisco CKimez  appeared  in  person,  who  being 
sworn,  stated  that  he  was  70  years  old; 
that  he  was  not  Francisco  Gomez,  Jr.;  his 
son  bore  that  name,  and  lived  In  Mobile  coun- 
ty. The  old  man  claimed  his  exemption  for 
overage,  which  was  allowed  by  the  court 
The  copy  of  the  venire  that  had  been  served 
on  defendant,  contained  the  name  of  Fran- 
cesco Gomez,  Jr.  The  defendant  then  moved 
to  quash  the  venire,  which  motion  the  court 


denied,  and  ordered  the  sheriff  to  summon 
Francisco  Gomez,  Jr.,  Instanter,  and  stopped 
the  proceedings  till  said  Gomez,  Jr.,  ap- 
peared in  court  He  was  challenged  peremp- 
torily by  the  state.  The  defendant  excepted 
to  the  refusal  of  the  court  to  quash  the  ve- 
nire, and  also  excepted  to  the  court  ordering 
the  sheriff  to  go  out  and  summons  said  Fran- 
cisco Gomez,  Jr.  It  seemed  to  be  difficult 
to  satisfy  the  defendant  He  moved  to  quash 
the  venire,  because  Gomez,  Jr.,  was  not  pres- 
ent, and  had  not  been  served,  and  when  the 
court  took  the  time  and  trouble  and  had  him 
brought  in,  he  objected  to  this  procedure. 
The  court,  by  its  action,  put  defendant  In  the 
same  position  exactly,  as  to  this  Juror,  that 
he  would  have  occupied  if  he  bad  been 
served  in  the  first  instance  and  had  been 
present .  In  court  It  was  not  shown  that 
there  was  any  other  Francisco  (3omez,  Jr., 
in  the  county,  and  the  presumption  is,  that 
this  was  the  man  whose  name  was  drawn 
from  the  Jury  box  by  the  court,  and  served 
on  defendant,  as  one  of  the  special  venire  for 
his  trial.  There  was  no  error  in  the  rulings 
as  to  this  matter.     Ciode,  §  4322.* 

2.  The  drawing  proceeded,  as  before,  until 
a  slip  containing  the  name  of  Thomas  M<n 
Donald,  Jr.,  was  drawn,  and  in  response  to 
the  call,  a  man  appeared,  who  being  duly 
examined,  said  his  name  was  Thomas  Mo- 
Donald;  that  he  lived  in  Mobile  county  and 
had  been  summoned  for  the  week;  that  there 
was  another  family  in  Mobile  county  by  the 
name  of  McDonald,  of  kin  to  him,  In  which 
there  were  two  Thomas  McDonalds,— father 
and  son,— but  he  did  not  know  whether  the 
son  was  called  McDonald,  Jr.,  tx  not  It  Is 
stated  in  the  bill  of  exceptions,  that  "the  slip 
of  paper  drawn  from  the  hat  by  the  sheriff, 
had  on  it,  "Thomas  McDonald,  Jr.,  Oo.,'— the 
latter  affix  standing  for  'County.*  The  ve- 
nire returned  by  the  Jury  commissioners  tor 
Mobile  county  to  the  clerk  of  the  court  had 
on  it  "Thomas  McDonald,  Co.,'  and  the  copy 
served  on  the  defendant  had  on  It  'Thomas 
McDonald,  County.'  The  sheriff  stated  that 
the  man,  Thomas  McDonald,  who  had  ap- 
peared  In  answ»  to  the  call,  was  the  man 
whom  he  had  summoned  as  a  Juror,  and  that  ' 
he  was  on  the  regular  Jury  for  the  week." 
The  special  Jury  law  of  Mobile  county  pro- 
vides that  the  Jury  commissioners  shall 
draw  88  names  from  the  "city  court  Jury 
box,"  and  these  shall  be  recorded  as  the 
petit  Jurors  tor  the  first  Jury  week  of  the 

*  Code,  §  4322,  provides  that  a  misUke  in  the 
name  of  any  person  summoned  aa  a  juror  for 
the  trial  of  a  capital  offense,  either  in  the  venire 
or  in  the  list  of  jurors  delivered  to  defendant 
sliall  not  be  enfBcfent  cause  to  quash  the  venire, 
or  to  delay  or  continue  the  trial,  nnless  the 
conrt,  in  its  discretion,  is  of  opinion  that  the 
ends  of  justice  so  require;  but  that  the  court 
must  in  such  case  direct  the  names  of  such 
persons  to  be  discarded,  and  others  to  be  forth- 
with summoned  to  supply  their  places;  and  that 
the  persons  so  summoned  shall  be  disposed  of 
in  the  same  manner  as  if  they  had  be&x  sum- 
moned in  the  first  instance. 
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next  term  of  the  city  court,  and  tbat  the 
slips  which  have  been  drawn  "ahaU  be  de- 
livered to  the  clerk  of  the  city  court,  who 
shall  carefnlly  preserve  the  same  until  the 
meeting  of  said  court"  It  Is  made  the  duty 
of  the  clerk  to  direct,  at  once,  to  the  sheriff, 
a  writ  commanding  him  to  summons  the  per- 
sons drawn  as  petit  jurcHS  and  named  in 
the  writ,  to  appear  as  such.  On  the  trial 
of  a  i>erson  charged  In  said  court  with  the 
commission  of  a  capital  offense,  it  is  imto- 
vlded,  that  the  Judge,— when  he  has  made 
his  order  fixing  the  day  of  trial  and  the 
number  of  special  jurors  allowed  defendant 
for  his  triaJ,— shall  direct  the  clerk  to  draw 
from  the  jury  box,  in  open  court,  the  num- 
ber of  additional  jurors  specified  in  such 
order,  and  as  the  names  of  such  Jurors  are 
drawn,  they  are  to  be  entered  on  the  minutes 
of  the  court,  "and  the  slips  so  drawn  shall 
be  preserved  by  the  derk  in  a  separate  pack- 
age until  disposed  of  as  directed."  On  the 
day  of  trial,  "the  slips  containing  the  names 
of  the  regular  jurors  drawn  for  the  week 
in  which  such  trial  is  set, — (which  have  been 
returned  to  the  clerk  by  the  jury  commission- 
ers who  drew  them  from  the  box),— tog^ether 
with  the  slips  containing  the  names  of  the 
additional  jurors  drawn,  tmder  the  direction 
of  the  court,  shall  be  folded  or  rolled  up  and 
placed  in  a  box,  or  some  substitute  therefor 
and  shaken  together,  and  such  o£Scer  as  may 
be  designated  by  the  court  must.  In  the  pres- 
ence of  the  court,  draw  out  such  slips,  one 
by  one,  until  the  Jury  is  completed."  The 
bill  of  exceptions,  in  addition  to  the  state- 
ments above  recited,  taken  from  it,  contains 
this  further  statement  as  to  the  drawing  of 
the  Jury  in  this  case,  viz.:  "The  court  or- 
dered the  sheriff  to  proceed  with  the  call  of 
the  venire  drawn  for  the  trial  of  this  cause, 
and  thereupon  the  sheriff  put  into  a  hat  the 
small  slips  of  paper  which  had  been  drawn 
by  the  Jury  commissioners  for  Mobile  county, 
and  each  of  which  slips  of  paper  contained 
the  name  of  a  Juror  written  thereon,  and  ivo- 
cecded  with  the  call  of  said  venire  by  draw- 
ing from  said  hat  one  of  said  slips  of  paper 
at  a  time  with  the  name  of  a  Juror  thereon," 
•until  the  names  of  Oomez,  Jr.,  and  Thomas 
McDonald,  Jr.,  were  called.  The  word 
"Junior,"  or  "Jr.,"  it  has  been  held,  is  no 
part  of  the  name  of  a  person  who  uses  it  as 
an  affix  to  his  name,  but  is  ordinarily  a  mere 
description  of  the  person.  The  word  means, 
"younger,"  "later  born,"  'later  In  office  or 
rank."  And  where  two  reside  In  the  same 
place,  and  one  uses  the  addition,  "Jr.,"  they 
will  be  presumed  to  be  father  and  son.  16 
Am.  &  Bug.  Enc.  Law,  121.  The  statute  im- 
der  construction,  seems  to  require  that  the 
names  of  the  persons  whose  names  are 
drawn  from  the  Jriry  box,  whether  by  the 
commissioners,  or  under  the  direction  of  the 
court,  shall  be  the  very  p^sons  to  whom 
the  defendant  in  a  capital  case  is  entitled, 
from  whom  to  select  a  jury.  The  particu- 
larity with  which  the  Identical  slips  drawn 


from  the  Jury  box  are  to  be  preserved  by  the 
clerk,  to  be  used  in  the  drawing  of  the  Jury, 
in  addition  to  the  terms  of  the  statute  it- 
self, leaves  us  no  room  to  doubt  on  this  point 
It  was  not  intended  that  the  prisoner  should 
be  subject,  as  to  this  matter,  to  the  discre- 
tion or  the  mistakes  of  the  officers  intrust- 
ed with  the  execution  of  the  law.  As  we 
have  seen,  the  bill  of  exceptions  states  posi- 
tively, "that  the  sheriff  put  into  a  hat  the 
small  slips  of  paper  which  had  been  drawn 
by  the  Jury  commissioners,"  from  the  jury 
box.  It  is  certain,  therefbre,  tbat  a  man  by 
the  name  of  Thomas  McDonald,  with  the 
affix  of  "Jr.,"  was  drawn  by  the  commission- 
ers from  said  box,  was  returned  by  them 
to  the  clerk,  and  was  placed  by  the  sheriff 
in  the  hat  and  was  drawn  out  by  him;  and 
that  a  mistake  was  made  by  the  commission- 
ers in  copying  their  list  from  the  slips  to 
be  returned  to  the  court  or  else,  the  clerk 
made  the  mistake  in  copying  the  writ  for 
the  sheriff;  but,  however  it  may  have  oc- 
curred, it  is  equally  certain,  that  the  Th(Hnas 
McDonald  to  whom  the  defendant  was  en- 
titled, was  not  the  one  on  the  venire  and  who 
responded  to  the  call  of  Thomas  McDonald. 
Jr.  The  defendant  objected  to  having  said 
Juror  put  upon  him,  but  his  objection  was 
overruled  and  he  excepted.  The  ruling  of 
the  court  was  erroneous. 

3.  There  was  no  merit  in  the  objections  to 
the  testimony  of  the  witnesses,— Busby  and 
Dorian,— tbat  Busby,  who  saw  the  shooting, 
pointed  out  to  Dorian,  the  places  where  the 
deceased  and  defendant  were  standing,  at 
the  time  of  the  shooting,  and  that  Dorian 
measured  and  testified  to  the  distance  be- 
tween the  two  points.  The  relative  pvsitlona 
of  the  parties  at  the  time  one  shoots  and 
kills  the  other,  is  always  competent  and  the 
method  pursued  to  prove  it  in  this  case  was 
free  from  objection.  Busby's  evidence  was 
for  the  purpose  of  Identifying  two  points, 
the  distance  between  which,  important  to 
know,  had  been  measured  by  Dorian.  Oreea 
V.  State  <AJa.)  11  South.  478. 

4.  The  defendant  put  his  character  for 
peace  and  quiet  in  issue,  and  it  was  i>ermte- 
slble  for  the  state,  on  cross-examtnatton,  to 
ask  the  witnesses  who  testified  in  favor  of 
defendant  on  that  issue,  if  they  had  not 
heard  of  specific  acts  of  violence  on  the  port 
of  the  defendant,  Ingram  v.  State,  67  Ala. 
67;  De  Arman  v.  State,  71  Ala.  351;  Moulton 
V.  State,  88  Ala.  U6,  6  South.  758;  Thompson 
T.  State  (Ala.)  14  South.  878. 

6.  The  defendant  after  he  had  shot  de- 
ceased, surrendered  himself  at  the  Jail  of 
Mobile  county.  He  testified  that  the  Jail^ 
carried  him  into  the  hall  of  the  Jail,  and  one 
of  the  deputies  started  away  with  him,  when 
the  jailer  called,  and  told  the  deputy  to  bring 
him  into  the  office,  and  there  the  Jailer  in- 
terrogated him  about  the  difficulty,  and  told 
him  it  would  be  better  toe  him  to  tell  all 
about  it  Rube  Doilan,  for  the  state,  testi- 
fied that  he  was  present  when  defendant  nir- 
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rendered  himself  to  flie  JaQer,  and  went 
with  them  Into  the  office,  but  was  not  pres- 
eat  all  the  while  the  Jailer  had  the  defendant 
In  the  office,  but  while  present  he  never 
heard  the  Jailer  or  any  one  else  tell  the  de- 
fendant It  would  be  better  for  him  to  tell  all 
about  it,  or  that  It  would  be  worse  for  him 
It  he  did  not;  and  no  threats  or  promises 
were  made,  and  what  be  stated  was  volun- 
tarily said.  The  Jailer  testified,  also,  that 
he  did  not  tell  him  that  it  would  be  better 
or  worse  for  him  if  he  did  or  did  not  tell 
about  the  kiUIng;  that  he  did  not  threaten 
him  or  make  him  any  promises,  but  all  he 
said  was  voluntary.  Both  these  witnesses 
teetlfled  to  the  confession  as  made,— that  de- 
fendant stated  he  had  had  a  difficulty  with 
Poole  on  the  day  before  the  killing,  and  that 
he  had  shot  him,  "so  he  could  get  away,  and 
because  he  said  he  was  going  to  kUl  him,  and 
he  wanted  to  be  as  good  as  his  w(»d."  The 
confession  to  these  witnesses  was  admttted 
by  the  conrt,  against  the  objection  and  ex- 
ception of  the  defendant.  He  also  confessed 
to  I>r.  Inge,  the  county  physician,  who  testi- 
fied that  he  did  so  voluntarily,  without  the 
Influence  of  threats  or  promises.  The  con- 
fession was  in  substance,  that  he  had  had  a 
difficulty  with  Poole  the  day  before  he  shot 
him,  about  a  ditterence  between  them  as  to 
defendant's  account;  that  Pocde  took  bis  pis- 
tol and  ran  him  out  of  the  house;  that  the 
more  he  thought  of  It,  the  madder  he  got; 
and  that  after  he  shot  him,  his  first  thought 
was  to  run  away,  but  he  thought  it  would 
be  no  use,  as  Mr.  Dorian  would  catch  him, 
so  he  came  and  gave  himself  up.  These  con- 
fessions were  properly  admitted.  Haull  v. 
State,  gS  Ala.  1,  11  South.  2ia 

6.  Charge  3  requested  by  defendant  was 
properly  refused.  The  admissibUity  of  con- 
fessions is  for  the  court;  their  credibility  for 
the  Jury.  When  confessions  are  admitted  on 
controverted  questions  of  fact,  tliis  court 
will  not  revise  the  rulings  of  the  lower  court, 
admitting  them,  unless  they  appear  to  be 
manifestly  wrong.  Bonner  v.  State,  55  Ala. 
242.  And,  when  such  confessions  are  ad- 
mitted, if  the  Jury,  from  all  the  circumstan- 
ces, are  not  satisfied  they  were  voluntarily 
and  intelligently  made,  it  is  their  province 
and  duty  to  reject  them  as  entitled  to  no 
weight  in  passing  on  the  question  of  the 
guilt  or  Innocence  of  the  accused.  Toung  v. 
State,  68  Ala.  570.  The  fourth  ia  viclons  for 
a  like  reason,  and  because  it  is  abstract. 
T%ere  Is  no  evidence  that  there  were  any 
threats  made  to  Induce  the  confessions. 

7.  The  refusal  of  the  court  to  give  charge 
numbered  89  is  assigned  as  error.  It  seems 
to  be  a  o^y  of  one  refused  In  the  case  of 
Keith  ▼.  State,  11  South.  914,  97  Ala.  32, 
which  was  there  held  to  be  a  proper  one, 
and  its  refusal  error.  We  have  other  and 
some  later  adjudications,  however,  which 
make  that  an  erroneous  ruling.  There  was 
no  Mior  in  the  refusal  of  the  court  to  give 
■aid    charge.     SuUivan  v.  State  C^a.)   15 


South.  284;  Holmes  ▼.  State  (Ala.)  14  South. 
864;  Webb  v.  State,  Id.  865;  Gibson  v.  State, 
89  Ala.  121,  8  South.  98. 

8.  The  remaining  charges  asked  and  re- 
fused ignored  the  duty  of  retreat,  and  all  in- 
quiry into  the  question  of  freedom  of  de- 
fendant from  fault;  and  the  sixth  and  sev- 
enth are  subject  to  the  further  infirmity  of 
ignoring  the  existence  of  reasonable  grounds 
for  believing,  and  that  defendant  did  believe, 
he  was  in  peril  of  life  w  great  bodily  harm, 
when  he  shot  deceased.  Crlbbs  v.  State,  86 
Ala.  613,  6  South.  109;  Rutledge  v.  State,  88 
Ala.  85,  7  South.  385;  Gibson  v.  State,  89 
Ala.  121,  8  South.  98;  Gotten  v.  State,'  91 
Ala.  106,  9  South.  287;  Davis  v.  State,  92 
Ala.  20,  9  South.  616;  Perry  v.  State,  94  Ala. 
25,  10  South.  650;  Wilkins  v.  State  (Ala.)  13 
South.  312. 

For  the  error  in  putting  the  Juror,  Mc- 
Donald, on  the  defendant,  and  not  excluding 
him  from  the  venire,  the  Judgment  of  the 
court  below  must  be  reversed.  Reversed 
and  remanded. 

COLEMAN,  J.  (concurring).  It  might  be 
Inferred  from  the  opinion  in  this  case  that 
the  charge  requested,  and  which  apparently 
was  copied  from  the  Keith  Case,  11  South. 
914,  97  Ala.  32,  was  inherently  vicious.  The 
case  of  Jones  v.  State,  76  Ala.  8,  was  re- 
versed because  of  the  error  in  refusing  a 
charge  in  which  the  question  of  retreat  was 
Ignored;  and  the  case  of  Christian  v.  State, 
96  Ala.  89,  11  South.  338,  was  reversed  for 
refusing  to  give  a  similar  charge.  The  prin- 
ciple of  law  involved  and  upon  which  the 
court  proceeded  in  reversing  these  cases  was 
fully  recognized  in  the  cases  of  Lee  v.  State, 
92  Ala.  15,  9  South.  407,  and  Harris  v.  State, 
96  Ala.  24,  11  South.  255.  It  would  be  error 
to  refuse  such  a  charge  when  the  facts  and 
circumstances  afilrmatively  showed  that  no 
duty  to  retreat  devolved  u^n  the  slayer,  as 
where  the  party  assaulted  "was  in  his  own 
house,  or  within  the  curtilage  or  space  usual- 
ly occupied  and  used  for  the  purpose  of  the 
bouse,"  or  in  some  cases  of  felonious  assault. 
Where  these  conditions  do  not  exist*  and 
the  defendant  relies  upon  the  law  of  self- 
defense,  a  charge  which  Ignores  the  doctrine 
of  retreat  should  be  refused.  As  was  said 
in  the  case  of  Holmes  v.  State  (Ala.)  14 
South.  864,  "there  cannot  be  a  necessity  to 
kill  where  there  is  a  safe  way  to  retreat  open 
to  the  alsLy&r,  available  by  the  exercise  of  rea- 
sonable prudence."  The  statement  of  the 
facts  in  the  Keith  Case,  reported  In  11  South. 
914,  and  97  Ala.  82,  does  not  show  that  the 
assailant  was  excused  from  the  duty  to  re- 
treat; and,  under  the  facts  and  the  foregoing 
principles,  the  court  did  not  err  In  refusing 
charge  No.  2.  The  Case  of  Keith  was  prop- 
erly reversed  for  refusing  to  give  charge  No. 
1,  which  charge  contained  every  element  of 
the  doctrine  of  self-defense.  From  the  brief 
consideration  given  to  charge  No.  2,  In  the 
opinlMi,  and  the  authorities  cited.  It  would 
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seem  that  the  only  onestion  raised  by  this 
charge,  considered  by  the  court,  was  whether 
the  danger  must  be  real,  or  whether  "it  is 
Buffid^it  if  the  apparent  danger  Is  such  as 
to  create  in  the  mind  of  a  reasonable  man  a 
just  apprehension  of  Imminent  danger  to  life 
or  limb."  I  have  felt  Justified  In  saying  this 
much,  to  prevent  any  misunderstanding  of 
the  decision  la  this  case  and  In  the  Keith 
Case. 


(103  Ala.  ITS) 

JACKSON  et  al.  t.  MILLSPAUGH  et  al. 
(Supreme  Court  of  Alabama.     May  16,  1894.) 
Bill  of  Balb  —  CoiiaTBCCTioN  —  Ezscdtbt)  and 

EXBCUTORT  AeRSEMBNTB — TBANSFBB  OV  INSUR- 
▲MOB  POUOT. 

1.  A  deed  conTeying  the  purchasers  the  f  or- 
niture,  rights,  contracts,  and  effects  owned  by 
the  seiiars  in  connection  with  their  hotel  stipu- 
lated that  the  sellers  shoald  be  liable  to  pay  all 
the  debts  chargeable  to  the  hotel  business  prior 
to  March  1,  1891,  but  shoald  retain  the  income 
therefrom  till  that  date.  The  sellers  had  several 
fire  insurance  policies  at  the  time  of  the  sale, 
to  eziHre  February  12,  1892,  which  required 
any  transfer  of  the  policies  to  be  in  writing 
Indorsed  thereon,  and  forbidding  their  transfer 
without  the  insurers'  consent.  Held  that  since, 
if  the  policies  passed  under  the  deed,  they 
thereby  became  void,  no  written  assignment  by 
indorsement  thereon  having  been  made,  the  pur- 
chasers could  not,  on  a  cancellation  of  such 
policies,  recover  from  the  sellers  amounts  paid 
by  them  as  premiums  for  the  unexpired  term  of 
the  policies. 

2.  Since  the  deed  was  completely  executed 
so  far  as  it  manifested  a  purpose  to  vest  in  the 
purchasers  rights  of  property,  it  could  not  be 

■  contended  that  there  was  therein  an  executory 
agreement  to  sell  and  transfer  the  policies,  with 
an  obligation  on  the  sellers'  part  to  procure  the 
insurers'  consent  to  their  transfer. 

Appeal  from  circuit  court,  SetC&eaon  coTtn- 
ty;  James  J.  Banks,  Judge. 

Action  by  William  H.  MUIspaugh  and  oth- 
ers against  J.  F.  B.  Jackson  and  anoth»'. 
From  a  Judgment  for  plaintiffs,  defendants 
appeal    Reversed. 

Hewitt,  Walk»  &  Porter,  for  appellants. 
Arnold  &  Evans,  for  appellees. 

HEAD.  J.  On  the  7th  day  of  March,  1891, 
J.  F.  B.  Jackson  and  W.  D.  McCurdy  exe- 
cuted to  W.  H.  MUIspaugh,  George  H.  Glow- 
er, and  R.  D.  Burnett  a  bill  of  sale  by  which, 
for  value,  they  "bargained,  sold,  and  deliv- 
ered" to  them  all  the  furniture,  fixtures, 
rights,  contracts,  stores,  property,  and  ef- 
fects owned  jointly  by  the  sellers  and  then 
connected  with  or  used  In  the  Florence  Hotel, 
and  belonging  to  their  Florence  Hotel  prop- 
erty; which  hote'l  was  then  being  kept  by 
the  sellers  in  the  city  of  Birmingham,  Ala. 
The  title  to  the  property  sold  was  expressly 
warranted.  It  was  stipulated  that  sellers 
should  be  liable  to  pay  all  the  debts,  liabili- 
ties, and  exiienses  chargeable  to  or  against 
said  hotel  business  prior  to  March  1,  1891,. 
and  that  they  should  be  entitled  to  retain, 
have,  and  receive  all  the  rents,  incomes, 
chosen  in  action,  Mils  receivable^  and  receipts 


earned  by  and  belonging  to  said  hotel  bnsl- 
ness  prior  to  the  said  March  1,  189L  At  the 
time  of  this  sole  the  sellers  had  In  force, 
to  expire  Febi-uaiy  12,  1892,  six  policies  of 
fire  insurance.  In  different  cpmpanies,  cover- 
ing the  goods  sold,  ^''hese  policies,  when 
written,  were  deposited  in  the  hotel  safe,  and 
were  kept  therein  when  the  safe  went  into 
possession  of  the  purchasers  under  the  bill 
of  sale.  Each  of  them  contained  a  clause  re- 
quiring any  transfer  of  the  policy  to  be  in 
writing,  indorsed  on  the  same,  and  forbid- 
ding its  transfer  by  the  assured,  without  the 
consent  of  the  insurer  indorsed  thereon  in 
writing,  and  avoiding  the  policy  if  a  trans- 
fer was  made  wlthont  such  consent  so  in- 
dorsed. '  The  Insurers  neiver  gave  consent  to 
the  transfer  of  these  policies  by  the  assured 
to  any  one.  On  the  contrary,  after,  but  as 
of,  the  1st  of  March,  1891,  they  canceled 
them.  After  the  purchasers  und^  the  bill 
of  sale  got  possession  of  the  policies,  they 
called  upon  Jackscm  &  McCurdy,  the  s^ora, 
and  demanded  that  they  transfer  the  same 
to  them  by  indorsement  thereon.  They  re- 
fused to  do  so,  or  to  obtain  the  consent  ot 
the  several  Insurance  companies  to  such  a 
transfer,  claiming  that  the  policies  were  not 
included  in  the  sale.  Thereupon  MUIspaugh 
and  others  took  out  new  insurance,  at  a  cost 
of  $412.60,  covering  the  unexpired  term  of 
the  other-  policies,  and  brought  this  action 
against  Jackscm  &  McCurdy  to  recover  that 
sum.  The  gravamen  of  the  complaint  is  that, 
by  the  terms  of  the  bill  of  sale,  the  policies 
.  "became  the  property  of  plaintiffs;"  that,  to 
effectuate  the  transfer  of  said  poUcies,  It 
was,  according  to  their  terms,  necessary  that 
they  should  be  transferred  to  plaintiffs  by 
writing  indorsed  upon  them.  It  is  also  al- 
leged that  the  policies  were  taken  out  prior  to 
March  1,  1891,  and  the  premiums  had  become 
payable  prior  thereto,  but  the  same  had  not 
been  paid,  and  that .  said  premiums  were 
debts  and  Uabillties  chargeable  to  and  against 
the  said  hotel  business  under  the  terms  of 
the  bUI  of  sale,  whereby  it  became  and  was 
defendants'  duty,  in  accordance  with  the 
terms  of  the  contract  and  purchase,  to  pay 
said  premiums  and  transfer  said  policies  to 
plaintiffs  in  vnrltlng  thereon,  which  they 
failed  and  refused  to  do,  on  request,  comp^- 
Ing  plaintiffs  to  take  out  other  insurance,  as 
above  stated,  to  their  damage  in  the  said  sum 
paid  for  the  new  insurance.  The  defendants 
demurred  on  the  grronnd  of  repugnancy,  ob- 
jecting that  the  complaint  does  not  show  a 
cause  of  action  with  necessary  precision. 
These  demiurers  were  overruled,  and  that 
ruling  is  assigned  as  error.  The  same  ques- 
tions were  raised  by  exception  reserved  to 
the  finding  and  judgment  of  the  court,  with 
the  addition  that,  in  that  finding,  the  clauses 
avoiding  the  poUcies,  if  assigned  without  the 
consent  of  the  companies  indorsed  thereon, 
are  brought  to  the  view  of  the  court,  the 
complaint  omitting  all  notice  of  those  danses, 
Afteit  the  execution  ot  the  bill  at  sale,  Jack- 


Digitized  by 


Google 


Ala.) 


JACKSOir  «.  MILLSPAUaH. 


£7! 


son  &  McCnrdy  paid  the  preminmB  on  the 
policies  up  to  March  1,  ISQl,  and  all  the  poli- 
cies were  then  canceled  by  the  respective 
companies. 

Upon  dae  consideration,  we  are  tinable  to 
see  how  this  action  can  possibly  be  maintain- 
ed. The  very  foundation  principle,  upon 
wblcb  plaintiffs  seek  to  base  the  action,  it 
seems  to  us,  necessarily  defeats  it,  which  Is, 
that  by  the  terms  of  the  deed  the  policies 
were  transferred  to  and  became  the  prop- 
arty  of  the  plaintiffs,  which  act  of  itself,  eo 
instantl,  rendered  the  policies  absolutely  nuU 
and  void  by  reason  of  the  express  conditions 
therein  that  snch  a  transfer  should  have  that 
effect  Certainly  the  plaintiffs  never  ac- 
quired any  right  whatever,  and  the  defend- 
ants owed  them  no  duty.  In  respect  of  the 
policies,  until  and  unless,  by  the  terms  of  the 
deed,  snch  ri^t  or  duty  arose;  and  the 
terms  of  the  deed  conferred  and  created  no 
such  right  or  duty,  because  their  very  effort 
so  to  do,  lu  and  of  Itself,  in  view  of  the  con- 
ditions mentioned,  accomplished  the  total  de- 
struction of  the  policies.  This  is  the  logic  of 
the  bottom  proposition  upon  which  plaintiffs 
attempt  to  rest  their  case.  If  the  deed  was 
so  comprehensive,  as  plaintiffs  allege  and 
contend,  as  to  Indlnde  in  its  transfer  these 
policies,  and  If  the  legal  effect  of  its  terms, 
upon  its  face,  was  snch,  as  plaintiffs  al- 
lege and  contend,  that  the  ownership  of  the 
policies  was  transferred  to  them,  it  cannot 
be  denied  that  the  execution  of  the  deed,  so 
far  as  It  concerned  the  policies,  was  within 
the  inhibltl<m  of  the  clauses  against  assign- 
ment. That  inhibition  Is  against  any  as- 
signment, howsoever  attempted  to  be  accom- 
plished, legal  or  equitable,  absolute  or  con- 
ditional, without  the  required  consent.  We 
say,  then,  that  the  deed.  If  sufficient  to  em- 
brace the  policies,  and  their  assignment  had 
not  been  forbidden,  was  an  absolute  transf» 
to  the  plaintiffs  of  the  policies,  and  that  the 
same,  when  brought  to  the  touch  of  the  stip- 
ulations against  assignment,  rendered  the 
poUcies  null  and  void.  The  position,  then, 
of  the  plaintiffs,  insisting  upon  a  recovery 
here,  must  necessarily  be  that,  although  the 
act  out  of  which  alone  they  profess  to  have 
acquired  aU  their  rights  had  the  effect  to  de- 
stroy the  policies,  yet  they  were  Injured  be- 
cause thereafter  the  defendants  did  not  go 
through  the  form  of  transferring  to  them,  by 
indorsement,  the  sheets  of  paper  which  at 
one  time  were  policies  of  insurance,  but  then 
utterly  defunct  It  needs  no  argument  to 
show  that  a  right  of  action  cannot  arise  out 
of  such  conditions. 

We  might  rest  this  opinion  here,  bat  we 
go  farther,  and  remark  that  plaintiffs  other- 
wise misapprehend  the  import  of  the  bill  ot 
■ale.  They  fall  Into  the  error  of  treating  It, 
In  respect  of  the  policies,  as  an  executory 
agreement  to  sdl  and  transfer  them,  and,  so 
treating  it,  argue  that  the  agreement  implied 
an  obligation  on  defendants'  part  to  im^o- 
care,  at  all  events,  the  consent  of  the  com- 
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panics  to  their  transfer,  to  be  Indorsed  mi 
the  policies,  and,  in  pursuance  of  such  con- 
sent, to  themselves  Indorse  the  transfers 
thereon,  Inasmuch  as  such  consent  and  in- 
dorsements were  essential  to  the  valid  trans- 
fer of  the  policies  to,  and  the  beneficial  en- 
joyment thereof  by,  the  plaintiffs.  But 
there  is  no  such  executory  agreement  Aside 
from  the  covenants  of  warranty  of  titles  and 
to  pay  the  debts,  liabilities,  and  expenses 
chargeable  to  or  against  the  hotel  business 
prior  to  March  1,  IS&l,  there  is  nothing  ex- 
ecutory in  it.  In  so  far  as  the  deed  mani- 
fests a  purpose  to  vest  in  the  purchasers 
rights  of  property,  it  is  completely  executed 
in  its  nature.  It  manifests  and  executes  the 
whole  agreement,  leaving  nothing  to  be  done 
In  the  future.  The  parties  had  the  right  to 
make  the  contract  as  they  chose.  The  con- 
sideration received  is  presumed  to  have  been 
fixed  with  reference  to  what  was  granted. 
If  the  agreement  was  so  made  and  executed 
that  the  purchasers  took  nothing  of  benefit 
in  the  policies,  they  have  suffered  no  loss, 
because  they  got  what  they  contracted  and 
paid  for.  Presumably,  if  the  sellers  had 
bound  themselves  to  obtain  the  consent  of 
the  Insurance  companies  indorsed  on  the  poli- 
cies, and  to  have  Indorsed  transfers  thereon, 
a  farther  consideration  would  have  been  ex- 
acted. At  any  rate,  the  deed  shows  that  it 
was  a  completely  executed  contract  leaving 
nothing  for  the  sellers  to  do  but  to  answer  in 
damages,  by  virtue  of  the  warranty  of  title, 
for  any  want  of  title  which  might  develop, 
to  the  injury  of  the  purchasers;  and,  by  vir- 
tue of  the  covenant  to  that  rffect,  to  hold  the 
purchasers  harmless  against  any  debts,  lia- 
bilities, and  ^penses  "chargeable  to  or 
against  said  hotel  business  prior  to  the  Ist 
day  of  March,  1891."  It  is  not  the  theory 
of  this  action  that  the  damages  sought  to  be 
recovered  resulted  from  a  breach  of  either 
of  these  covenants.  It  is  true  the  complaint 
alleges  tliat  the  premiums  were  not  paid, 
and  that  the  last-mentioned  covenant  was 
thereby  broken;  but,  If  that  allegation  be 
not  founded  in  a  misconception  of  the  mean 
Ing  of  the  covenant,  it  becomes  wholly  im- 
material, and  is  not  relied  on  In  the  light  of 
the  evidence,  which  shows  that  the  premi- 
ums were  paid  and  the  policies  canceled  by 
the  companies,  which  they  had  a  right  to  do 
of  their  mere  option,  before  the  plaintiffs  ex- 
pended the  money  In  the  purchase  of  the 
new  Insurance.  The  action  proceeds  upon  a 
different  theory  altogether.  It  assumes  the 
existence  of  a  covenant  on  the  part  of  the 
defendants  that  they  would  go  beyond  what 
their  deed  had  effected,  and  make  a  new 
contract  with  the  insurance  companies,  at 
whatever  cost  might  be  necessary,  and  ob- 
tain from  them  a  new  agreement,  authoriz- 
ing the  transfer  of  the  policies  to  the  plain- 
tiffs, or,  being  unable  or  falling  to  procure 
soch  consent,  to  answer  in  damages  to  the 
plalntlffB  therefor;  and  not  only  this,  but  a 
covoiant    that    tba    Insurance    companiea 
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would  not  exercise  their  option  at  any  time 
to  cancel  the  policies;  and  not  only  this,  but 
a  covenant  tor  further  assurance,  so  to 
speak,  that  the  defendants  would  execute  a 
further  transfer  by  indorsement  on  the  poli- 
cies; and  that  there  were  breaches  of  all 
these  covenants.  When  we  go  to  the  deed 
to  look  for  these  supposed  covenants,  we 
find  nothing  but  a  plain,  absolute,  faUy-exe> 
cuted  conveyance. 

There  are  other  counts  in  the  complaint, 
upon  different  causes  of  action,  under  whlcn 
It  is  not  dolled  plaintifls  were  entitled  to 
recover  $467.40,  with  Interest  thereon  from 
March  7, 1891.  The  Judgment  of  the  circuit 
court  will  be  reversed,  and  a  Judgment  here 
rendered  In  favor  of  the  appellees  against 
the  appellants  for  that  sum  and  Interest 
Let  the  appellees  pay  the  costs  of  appeal. 
Reversed  and  rendered. 


ODS  Ala.   2S1) 

COLLIER  T.  COGCHNS. 

(Supreme  Court  of  Alabama.     May  16,  1894.) 

Action  fob  Fbbsoital  Injubieb  —  Evidencb  — 
Flsadino  AMD  Pboo»  — Vabianoe— Pmxios— 

SUPFIOIBNOT— APFBAI,  —  DlSMISgAI.—  DBLAT  IN 
FlUNO  TSANSCRIPT. 

1.  In  an  action  for  personal  injuries,  it  is 
error  to  admit  evidence  that  defendant  stated 
to  plaintiil  that  he  thought  the  latter  conld 
get  $75  in  compromiBe  of  his  claim,  and  asked 
plaintiff  how  much  he  wanted. 

2.  In  an  action  by  an  employe  for  injuries 
caused  by  the  falling  of  a  post  which  defend- 
ant's snpointendent,  S.,  negligently  left  stand- 
ing without  being  secured,  plaintiff  alleged  in 
certain  counts  that,  while  he  was  carrying  a 
piece  of  timber  as  directed  by  S.,  he  had  to  pass 
by  snch  .post,  and  it  fell  on  and  injured  him. 
lliere  was  no  evidence  that  plaintiff,  when  in- 
jured, was  carrying  timber,  or  acting  under  tiie 
orders  of  8.,  but  the  proof  showed  that  he  had 
quit  the  work  S.  had  dfarected  him,  to  do,  before 
completing  it,  and  had  gone  to  assist  a  person 
who  had  duuge  of  a  sonad  of  men  to  which 
plaintiff  did  not  belong.  Held,  that  pl^ntiff  was 
not  entitled  to  recover  nnder  such  counts. 

5.  A  count  of  the  complaint  averred  that 
plaintiff  was  struck  by  two  falling  timbers,  by 
reason  of  the  negligence  of  defendant's  employe 
in  charge  of  the  construction  of  a  bridge,  such 
injury  resulting  while  acting  nnder  the  orders 
of  such  superior,  and  while  conforming  thereto; 
and  issue  was  joined  thereon.  There  was  evi- 
dence that  plaintiff  was  assisting  an  employe  of 
defendant  who  was  plaintiff's  superior,  and 
who  knew  that  snch  timbers  were  in  an  unsafe 
condition,  and  that  the  falling  of  the  timbers 
was  due  to  the  negligence  of  an  employe  of  de- 
fendant in  having  them  stand  upright  unsecured. 
BM,  that  plaintiff  could  recover  on  such  count. 

4.  It  was  error  to  charge,  in  snch  case,  that 
the  jury  might  look  to  the  fact,  if  it  be  a  fact, 
that  plaintiff  was  not  a  skilled  workman,  in  con- 
nection with  all  other  evidence,  In  determining 
whether  or  not  plaintiff  was  directed  by  those 
having  the  right  to  direct  liim  to  aid  in  raising 
Buch  timlier. 

6.  An  appeal  will  not  be  dismissed  for  de- 
lay in  filing  the  transcript  where  the  appellee  is 
not  prejudiced  by  the  delay. 

Appeal  from  circuit  court,  Marshall  coim- 
ty;   John  B.  Tally,  Judge. 

Action  by  W.  M.  Cogglns  against  H.  3. 
Collier,  Allisoa,  Schaeffer  &  Co.,  the  Tennes- 


see &  Coosa  River  RaOway  Company,  and 
the  Nashville,  Chattanooga  &  St  Louis  Rail- 
way Company  for  personal  injuries.  From  a 
Judgment  for  plaintiff  against  defendant 
Collier  only,  the  Iatt«'  appeals.  Reversed. 
The  court  at  the  request  of  plaintiff,  gave 
the  following  written  charges:  (1)  "The  Jury 
may  look  to  the  fact  if  It  be  a  fact  that 
plaintiff  was  not  a  skilled  wwkman,  in  con- 
nection with  all  the  other  evldeace,  in  de- 
termining whether  or  not  the  plaintiff  was 
directed  by  those  having  the  right  to  dhrct 
him  to  aid  in  the  raising  of  the  timber  in 
question."  (2)  "If  the  Jury  believe  that  Bll- 
llngsley  had  the  right  to  direct  Coggins,  and 
did  direct  him,  and  that  Coggins  was  obeying 
his  orders,  and,  while  so  doing,  was  injured 
by  negligence  on  the  part  of  the  defendant 
then  the  plainliff  ought  to  have  damages 
In  such  sum  as  the  evidence  entitles  him 
to,  if  he  did  not  contribute  to  his  own  In- 
jury by  his  own  negligence."  The  court 
refused  to  give  each  of  the  following  char- 
ges, requested  by  defendant:  (1)  "I  charge 
you,  gentlemen,  that  if  yon  believe  the  ev- 
idence in  this  case,  you  must  find  for  the 
defendants  nnder  the  first  count  of  the  com- 
plaint" (2)  "I  charge,  you,  gentlemen,  that 
If  you  believe  the  evidence  in  this,  case, 
you  must  find  for  the  defendants  imder 
the  second  count  of  the  complaint"  (3) 
"I  charge  you,  gentlemen,  that  if  yon  be- 
lieve the  evidence  in  this  case,  you  must  find 
for  the  defendants  nnder  the  third  connt 
of  plaintiff's  complaint"  (4)  "I  charge  you, 
gentlemen,  that,  if  you  believe  the  evi- 
dence In  this  case,  you  must  find  tat  tiie 
defendants  under  the  foorth  connt  of  the 
complaint"  (5)  "I  charge  you,  gentlemen, 
that.  If  yon  believe  the  evidence  in  this  case. 
you  must  find  for  the  defendants."  (0)  "I 
charge  yon,  gentlemen,  that  If,  from  the  evi- 
dence, yon  find  that  one  John  Stent  was  the 
authorized  agent  or  supervisor  In  charge  of 
the  erection  of  the  trestle  mentioned  in  plain- 
tiff's complaint  and  if  you  further  find  the 
plaintiff  was  aware  of  the  edstoice  of  the 
defect  in  the  post  which  struck  the  plaintiff, 
and,  after  snch  knowledge,  failed  to  notify 
said  John  Stout  and,  after  such  knowledge, 
remained  at  work  at  or  near  said  post  and 
was  Injiured  thereby,  then  yon  must  find  toe 
the  defendant  H.  J.  C<dll»."  (7)  "If  tile 
Jnry  believe  from  the  evidence  that  plaintiff 
had  knowledge  of  the  existence  of  the  neg- 
ligence or  defect  which  caused  his  Injury,  and 
that  the  defendants  Allison,  Schaeffer  and 
Company,  and  H.  J.  Collier  were  not  aware 
of  such  negligence  or  defect  and  plaintlfl 
failed  to  notify  said  defendants,  but  c(mtln- 
ued  In  the  wrark,  he  cannot  have  a  recovery 
In  this  case."  (8)  "I  (diarge  yon,  gentlemen, 
tliat  under  the  evidence  In  this  case,  the 
plaintiff,  at  the  time  of  the  accident  was  not 
acting  within  the  line  of  his  duty."  (9)  "I 
charge  yon,  gentlemen,  that  If,  firom  the  evi- 
dence, you  find  that  the  plaintiff  knew  that 
the  post  which  had  been  erected  at  the  place 
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of  tbe  accident  mentloiied  bi  tkis  complaint 
yna  defective,  and  failed  to  notl^  the  de- 
fendant H.  X  Collier,  or  his  Baperiw  person 
-wr  agent  In  charge  of  said  wMk,  and  If  you 
farther  find  the  plaintiff's  Injnrles  arose 
Itom  said  defective  post,  then  you  must  find 
for  said  defendant  H.  J.  Collier."  (10)  "I 
charge  yon,  gentlemen,  that  the  defect  In  the 
post  which  f^  and  injured  plaintiff  Is  not 
such  a  defect,  -within  the  meaning  of  section 
2590  of  the  Code  of  18S6."  (U)  "I  charge^ 
you,  gentlemen,  that  If,  from  the  evidence, 
you  find  that  the  plaintiff  luiew  that  the  post 
in  one  of  the  bents  of  defendant,  which  had 
been  erected  without  a  pin  through  it,  was 
defective,  and,  after  knowledge  of  such  fact, 
remained  In  the  employ  of  the  defendant  H. 
J.  Collier,  then  you  must  find  for  the  de- 
fendant H.  J.  CoUler."  (12)  "I  charge  you, 
gentlemen,  that  the  failure  of  the  employes 
of  the  defendant  H.  J.  Collier  to  place  a  pin 
through  the  post  which  fell  and  injured 
plaintiff  is  not  such  negligence  as  will  sup- 
port a  recovery  In  this  case  against  the  de- 
fendant H.  J.  CoUler."  (13)  "If  the  jury  be- 
lieve from  the  evidence  that  there  is  a  vari- 
ance between  these  allegations  of  the  com- 
plaint and  the  evidence,  In  this:  that  Coggins 
received  his  instructions,  to  go  and  work  at 
the  place  where  the  injuries  were  received, 
from  one  Cans  BiUlngsley,  and  not  firom 
John  Stont,— they  must  find  for  the  defend- 
ants." (14)  "If  tbe  Jury  believe  from  the 
evidence  that  there  is  a  variance  between  the 
allegations  of  the  complaint  and  the  evidence, 
in  this:  that  Coggins  received  his  Instmc- 
tions,  to  go  to  work  at  the  place  where  the 
injuries  w^e  rec^ved,  from  Cans  Billings- 
ley,  and  not  from  John  Stout,  except  that 
Stoat  had  told  him,  said  Coggins,  to  follow 
the  Instructions  of  Blllingsley  when  not  oth- 
erwise engaged,— they  must  find  for  the  de- 
fendants." 

John  F.  Martin,  for  appellant  Lusk  & 
Bell,  for  appellee^ 

COLBMAN,  X  aUs  canse  was  submitted 
on  a  motltMi  to  dismiss  the  appeal,  and.  If 
that  Is  overruled,  then  upon  its  merlta.  Tbe 
judgment  was  rendered  in  tbe  circuit  court 
on  the  27th  day  of  April,  1893.  The  appeal 
and  supersedeas  bond  were  filed  on  the  2d 
day  of  May,  and,  by  statute,  tbe  appeal  was 
returnable  to  this  court  on  the  29th  day  of 
May  afterwards;  that  being  the  first  Mon* 
day  after  tbe  expiration  of  20  days  from  the 
date  of  the  appeal.  Code  1886,  {  3620.  Tbe 
transcript  for  the  appeal  was  filed  in  this 
court  on  the  6th  day  of  December,  1893.  It 
is  evident  that  there  is  an  error  as  to  the^late 
of  tbe  signing  of  the  bill  of  exceptions.  The 
bin  of  exceptions  certifies  that  it  is  signed 
within  the  time  as  extended  by  order  of  the 
oonrt  of  22d  of  May,  1893,  and  yet  the  bUl 
itself  bears  date  of  May  5,  1893.  Tbe  cer- 
Uflcate  of  the  clerk  shows  that  the  bill  of  ex- 
ceptions was  filed  in  his  office  July  19,  1893. 
Tbe  summer  call  of  the  eighth  division  ex- 


pired before  the  retom  day  of  the  appeal. 
The  next  call  was  late  In  January,  1891. 
The  record  was  filed  December  6, 1883.  Tbe 
app^ee  was  not  prejudiced  by  the  delay  In 
not  filing  the  transcript  at  an  earlier  date. 
The  rule  on  this  question  is  as  follows:  "Up- 
on satisfactory  excuse  being  shown  for  the 
dday,  the  court  may.  In  Its  discretion,  per- 
ndt  the  transcript  to  be  filed  and  the  cause 
docketed,  for  the  first  tlme^  after  the  ad- 
journment of  the  term  to,  or  during,  which 
the  appeal  Is  returnable,  upon  such  terms  as 
the  court  may  impose,"— «idopted  February 
10,  1S94.  97  Ala.  Ix.,  16  South.  — ;  Bay- 
zer  T.  MUl  Co.  (Ala.)  18  South.  141.  Tbe 
motion  to  dismiss  the  api)eal  must  be  over- 
ruled. 

Tbe  action  is  in  case  brooght  by  the  app^ 
lee  to  recover  damages  for  personal  inju- 
ries, and  the  trial  resulted  in  a  verdict  for 
the  plaintiff.  Against  the  objection  of  the 
defendant,  the  court  permitted  the  plalntlfl 
to  prove  that  the  defendant  stated  to  him 
"he  thought  that  plaintiff  could  get  seventy- 
five  dollars  In  compromise  of  his  claim," 
and  that  defendant  asked  him  "how  much  he 
wanted."  The  admission  of  this  evidence 
was  error.  Admissions  of  a  party  made  with 
a  view  to  a  compromise  or  an  amicable  ad- 
justment of  a  matto'  In  dispute  are  not  ad- 
missible against  the  party  making  them.  1 
Brick.  Dig.  p.  838,  g  47S|  Jackson  v.  Clopton, 
66  Ala.  29. 

Ab  a  general  mle^  It  is  proper  to  admit 
proof  that  the  defect  or  canse  of  the  injury 
was'  one  that  could  be  seen  by  ordinary  ob- 
servation; but  where  the  proof  shows  af- 
firmatively that  the  person  injured  knew  of 
the  defect  or  danger,  and  It  is  not  denied, 
possibly  the  oror  in  excluding  such  testi- 
mony would  not  require  a  reversal  of  the 
case. 

The  other  assignments  of  error  are  based 
upon  charges  given  for  tbe  plaintiff  and  the 
refusal  of  tbe  court  to  Instruct  the  jury  as 
requested  by  the  defendant  That  our  con- 
clusion upon  these  questions  may  be  better 
nndtfstood.  It  becomes  necessary  to  state 
the  several  grounds  upon  which  the  plaintiff 
relies  for  a  recovoy  as  set  out  in  the  com- 
plaint and  the  tendencies  of  the  evidenoei. 
The  first  coimt  avers,  substantially,  that  tbe 
defendant  was  engaged  In  building  a  bridge 
or  trestle;  that  one  Jobn  Stout  had  super- 
vision and  control  of  the  work,  and  that 
plaintiff  was  a  laborer  employed  with  others 
to  do  the  work;  that  a  post  had  been  placed 
in  an  upright  position  on  a  sill,  and  negligent- 
ly had  been  left  standing  in  that  iMsitlon 
without  being  pinned  or  secured,  so  as  to 
prevent  its  falling;  and  that  plaintiff  had 
been  directed  by  the  supervtwr  in  control  to 
carry  a  piece  of  timber,  and,  while  par- 
forming  this  duty,  he  had  to  pass  by  tbe  up- 
right poet  and,  while  near  the  post  It  feU 
upon  him  and  Injured  him.  The  avermoits 
of  the  second  count  are  substantially  the 
same  as  those  in  the  first  count,  except  that 
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in  this  count  it  Is  charged  that  John  Stent 
was  in  charge;  that  plaintiff  was  bound  to 
conform,  and  did  conform,  to  liis  orders  in 
carrying  tlie  timber,  etc.  The  thicd  count 
does  not  state  in  what  respect  the  defend- 
ant was  negligent  It  simply  avers  that  the 
plaintlfl  was  struck  by  two  falling  pieces  of 
timber,  "by  reason  of  the  negligence  of  de- 
fendant's employe  who  was  in  charge  of  the 
construction  of  said  bridge  or  trestle^  said 
injury  resulting  while  acting  under  the  or- 
ders of  said  supervisor  and  while  conforming 
thereto,"  etc.  No  objection  was  taken  to  the 
complaint  or  to  any  count,  and  the  case  was 
tried  upon  the  pleas  of  the  general  issue  and 
contributory  negligence.  To  entitle  plaintiff 
to  recover  under  the  first  or  second  count  of 
the  complaint,  he  was  required  to  prove, 
as  laid,  that  the  post  was  left  standing  un- 
secured, and  that,  when  injured,  he  was  car- 
rying  timber  under  the  orders  of  John  Stout, 
the  supervisor.  There  is  evidence  tending 
to  show  culpable  negligence  in  leaving  the 
post  unsecured  against  falling;  but  there  is 
no  evidence  tending  to  show  that,  at  the  time 
of  the  injury,  plaintiff  was  carrying  timber, 
or  was  acting  xmder  the  order  of  John  Stout 
On  the  contrary,  the  proof  is  that  he  had 
quit  the  work  which  he  was  directed  by  John 
Stout  to  i>erform,  before  completing  it,  and 
had  gone  to  assist  one  Billingsley,  at  his  di- 
rection, who  had  charge  of  a  different  squad 
of  hands,  and  was  engaged  in  erecting  the 
post  for  the  bridge  or  trestle.  The  plaintiff 
did  not  belong  to  his  squad  of  laborers.  ,  We 
are  of  opinion  ttiat  the  court  should  have  in- 
structed the  Jury,  at  the  request  of  the  de- 
fendant, that  the  plaintiff  could  not  recovor 
under  the  ilist  or  second  count  of  the  com- 
plaint The  court  was  requested  to  instruct 
the  Jury  that  plaintiff  could  not  recover  un- 
der the  third  count  in  the  complaint  The 
third  count  is  very  broad.  It  avers  injury, 
and  charges  it  as  the  result  of  the  negligence 
of  the  defendant's  employe.  Issue  was 
joined  upon  the  defraidant's  pleas  to  this 
count.  Tliere  is  evidence  tending  to  show 
that  defendant's  employe  was  guilty  of  cul- 
pable negligence,  in  leaving  the  post  standing 
upright  unsecured,  and  that  the  falling  of  the 
post  was  due  to  this  negligence.  The  evi- 
dence shows  that  BiUlngsley  was  an  employe 
of  the  defendant;  that  he  had  charge  of  the 
laborers  engaged  in  erecting  the  post  was  a 
superior  to  plaintiff  in  this  respect  and  knew 
that  the  post  was  left  in  an  unsafe  condition. 
There  were  questions  of  tact  arising  under 
the  third  count  and  the  pleas,  which  were 
properly  referred  to  the  Jury.  These  princi- 
ples dispose  of  the  remaining  charges  re- 
quested by  the  defendant  We  think  the 
court  erred  in  giving  the  first  charge  request- 
ed by  the  plaintiff. 

Conceding  there  was  evldoice  that  plaintiff 
was  not  a  "skilled  workman,"  we  do  not  per- 
ceive the  connection  this  fact  has  with  the  con- 
clusion stated  in  the  charge.  How  was  this  fact 
to  aid  the  Jury  "in  detomining  whether  or 


not  plaintiff  was  directed  by  those  having  the 
right  to  direct  him  to  aid  in  the  raising  of 
the  timbar  In  question?"  Besides  being  ab- 
stract the  conclusion  is  a  non  sequitur  from 
the  fact  predicated.    Reversed  and  remanded. 


PEOAN  T.ATTTn  MTTT,  00.  T.   AHEBIOAN 

OOOPEKAGB  OO. 
(Supreme  Court  of  HissiBsippL  Jan.  1,  1884.) 
CoNorriONAL  Balk— When  Titlb  Passes. 
Where  oxen  are  sold  under  an  agreement 
that  the  title  shall  not  pass  nntil  the  price  is 
paid,  the  fact  that,  on  the  books  of  the  plaintiff, 
defendant  is  charged  with  the  price,  and  that 
there  are  other  debits  on  the  account  for  goods 
sold,  and  credits  exceeding  the  amount  of  the 
price  of  the  oxen,  does  not  give  the  purchaser 
title  to  the  oxen. 

Appeal  from  circoit  court  Coahoma  coun- 
ty; B.  W.  Williamson,  Judge. 

Replevin  by  the  Pecan  Lake  Mill  Company 
against  the  American  Cooperage  Company. 
Judgment  for  defendant  and  plaintiff  brings 
error.     Reversed. 

This  is  an  action  to  recover  possession  of 
six' oxen  and  a  wagon  upon  the  following 
facts,  as  shown  by  the  evidence:  The  prop- 
erty in  controversy  was  sold  by  appellant  In 
December,  1891,  to  one  J.  B.  Duncan,  the 
contract  being  oral,  and  there  was  an  agree- 
ment that  the  tiUe  to  the  property  should 
remain  in  appellant  until  the  purchase  price 
had  been  paid  in  full.  On  the  day  the  sale 
was  made,  appellant  opened  an  account  on 
its  books  with  Duncan,  the  first  item  being 
a  debit  of  "Cattle,  1525.00."  On  sundry 
dates  from  that  time  to  November  18,  1892, 
there  are  debits  and  credits  on  this  account 
the  credits  being  in  excess  of  this  first  item. 
Duncan  sold  the  property  In  controversy  to 
one  Murphy,  who  sold  It  to  app^ee.  The 
court  gave  the  following  three  instructions 
for  the  defendant:  "First  The  court  in- 
structs the  Jury  that  if  they  believe  from  the 
evidence  that  Duncan  made  payments  to 
plaintiff  through  their  representative  Bream 
between  December,  1891,  and  August  5,  1892, 
sufficient  to  pay  for  the  cattle  and  wagon, 
and  that  such  cattle  constituted  the  first  Item 
on  s  general  account  between  plaintiff  and 
said  Duncan,  and  that  said  payments  were 
applied  as  general  credits  on  said  account  by 
plaintiff,  then  the  Jury  will  return  a  verdict 
for  the  defendant  unless  they  brieve  from 
the  evidence  he  had  the  right  to  apply  the 
payments  to  supplies,  cash,  etc.  Second. 
The  burden  of  proof  is  on  the  plaintiff,  and 
It  must  show  by  a  preponderance  of  the  evi- 
dence (1)  that  it  never  parted  with  its  title 
to  the  property  sued  for;  (2)  that  Duncan 
never  paid  for  same;  (3)  that  it  had  the  right 
to  apply  payments  made  by  Duncan  to 
amounts  due  by  him  for  supplies,  cash,  etai 
(4)  that  It  did  so  apply  said  payments. 
Third.  In  considering  whether  the  property 
in  litigation  was  paid  for,  th^  may  consider 
the  accoimt  kept  by  plaintiffs,  showing  the 
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application  of  parments  ajralnst  It"  From  a 
Terdict  and  Judgment  tor  defendant,  plain- 
tiff appealed. 

E.  Mayes  and  Glover  &  Sawyer,  for  appel- 
lant   D.  A.  Soott,  t<x  appellee. 

OAMPBEIiL,  a  J.  Tbe  plaintiff  la  en- 
titled to  recover  the  property  In  diapnte  if 
its  testimony  is  credited.  If  that  testimony 
Is  true,  there  was  a  misapplication  of  the 
doctrine  as  to  the  appropriation  of  payments, 
which  has  no  application  to  such  a  case. 
None  of  the  Instructions  for  the  defendant 
should  have  been  given,  for  they  were  all 
inapplicable  to  the  real  controversy  between 
the'  parties.  They  misled  the  Jury  as  to  the 
issue  being  tried.  B^versed,  and  remanded 
for  a  new  trial. 

(S4   Fla.   43) 

DBS  BAKY-BAYA  MERCHANTS'   UNE  t. 

COTTER. 

(Supreme  Gourt  of  Florida.    Jane  19,   1804.) 

Appbait-Dbviommt  Ta^NSCBiPT— Dismissal. 

l.It  is  the  duty  of  the  plaintiff  in  eiror 
mr  his  counsel  to  see  that  a  proper  transcript 
of  the  proceedings  in  the  court  below  is  correct- 
ly and  sicillfully  prepared  and  transmitted  to 
this  court. 

2.  If  a  defective  transcript  of  the  pro- 
ceedings in  the  court  below  Is  filed  in  this  court, 
and  a  writ  of  certiorari  is  awarded,  on  motion 
of  defendant  in  error,  to  supply  the  defects  in 
such  transcript,  it  is  ue  duty  of  the  plaintiff  in 
error  and  his  counsel  to  see  that  a  proper  re- 
turn is  duly  made  to  such  writ  If  there  Is  a 
failure  for  an  unreasonable  period  of  time  to 
perform  this  duty,  the  writ  of  error,  on  motion 
made  for  that  purpose,  will  be  dismissed. 
(SyUabua  by  the  Court) 

Error  to  drcnit  court  Orange  county; 
John  D.  Broome,  Jndge. 

Action  by  William  T.  Cotter  against  the 
De  Bary-Baya  Merchants'  Line.  Judgment 
for  plaintiff,  and  defendant  brings  «tar. 
Dismissed. 

J.  F.  Weltxnme,  for  plaintiff  in  error. 
Thomas  B.  Wilson,  for  defendant  in  error. 

LIDDON,  0.  X  This  motion  Is  made  np 
on  several  grounds.  As  the  coort  holds  the 
opinion  that  the  writ  of  error  should  be 
dismissed  for  reasons  stated  in  the  first  and 
second  grounds.  It  is  not  necessary  to  pass 
upon  the  other.  The  first  ground  of  the 
motion  Is  that  "the  plaintiff  in  error  has 
failed  to  file  wltii  tbe  clerk  of  this  court  a 
true  copy  of  the  record  and  proceedings  of 
the  lower  court  ss  required  by  law,  but  sent 
up  an  Imperfect  and  defective  copy  of  the 
record,,  which  was  filed  in  this  court  April 
3,  1890."  The  second  ground  of  the  motion 
is  that  "tbe  plaintiff  in  error  has  refused, 
and  still  refuses,  to  file  with  the  clerk  of 
this  court  a  true  copy  of  the  record  and  pro- 
ceedings, although  a  suggestion  of  tbe  dimi- 
nution of  the  record  and  motion  for  certio- 
rari, with  proper  affidavits,  were  made  and 
filed  in  this  court  January  11,  1892,  and  tbe 


usual  order  of  the  court  was  made  January 
12,  1892,  that  the  missing  papers,  to  wit, 
certified  cop^eB  of  the  exhibits  and  testi- 
mony taken  by  tbe  referee  in  this  case,  be 
transmitted  to  this  court" 

The  matters  alleged  in  the  motion  are  by 
the  records  of  this  court  shown  to  be  true. 
It  further  appears  that  the  order  of  Janu- 
ary 12,  1892,  referred  to,  was  made  by  con- 
sent of  parties,  and  that  a  writ  of  certiorari 
issued  on  the  same  day,  and  that  no  formal 
return  upon  the.  same  has  been  filed  in  this 
court  It  was  the  dnty  at  the  plaintiff  In 
error  or  Its  counsel  to  see  that  the  record 
of  tbe  proceedings  in  tbe  court  below  was 
correctly  made  oat  skillfully  prepared,  and 
transmitted  to  this  court  Orman  v.  Bar^ 
nard,  5  Fla.  528;  Bridger  v.  Thrasher,  22 
Fla.  383.  In  tbla  case  the  record  filed  is 
so  defective  that  the  court  cannot  upon  con- 
sidering it  adjudicate  the  merits  of  the  con- 
troversy between  the  parties.  It  was  the 
duty  of  the  plaintiff  in  error  or  its  attorney 
to  see  that  a  proper  return  was  made  to  the 
writ  of  certiorari.  This  duty  having  been 
neglected  for  more  than  two  years,  the  mo- 
tion is  granted,  and  the  writ  of  error  is  dis- 
missed. 

In  stating  that  no  formal  return  bad  been 
made  by  the  clerk  of  the  circuit  court  to  the 
writ  of  certiorari  herein,  it  was  not  meant 
that  he  treated  this  court  with  contempt,  or 
refused  to  obey  its  writ  He  sent  up  certi- 
fied copies  of  tbe  papers  called  for  in  the 
writ,  but  stated  that  his  costs  have  never 
been  paid  for  the  same,  and  aaked  that  the 
court  withhold  the  papers  from  tbe  files  un- 
til his  proper  costs  were  paid.  This  the 
court  has  done  as  a  matter  of  Justice  to  the 
circuit  court  clerk.  These  costs  have  nev« 
been  paid,  nor  have  the  papers  ever  been 
filed  in  this  comrt 


(U  na.  ZE) 
STATE  ex  rel.  AMBIiER  v.  HOCKER,  Qr- 

cuit  Judge. 
(Supreme  Court  of  Florida.    June  18,  1894.) 

JnsoB— Disquu.iricATioii  —  Attobniii  or  Paxtt 
Intbrksted— Membeu  or  Firm. 

1.  Tbe  previous  relation  of  attorney  and 
client,  as  shown  in  this  case,  disqualifies  a  Judge 
in  this  state. 

2.  Tbe  principle  of  disqualification  of  a 
judge  by  reason  of  a  previous  relation  of  attor- 
ney and  client  should  not  be  eiven  a  narrow  and 
technical  con8tnicti<»i,  but  should  be  aralied  to 
all  daasea  of  cases  and  to  all  judicial  omcers. 

3.  A  judge  who,  previous  to  ills  commis- 
sion, was  an  attorney  of  record  in  a  suit  in 
which  an  execution  issued,  is  disqualified  to  try 
a  claim  interposed  to  property  levied  uimn  under 
such  execution. 

4.  A  judge  who,  previous  to  his  commission, 
was  a  solicitor  of  record  for  complainant  in  a 
chancery  cause,  brought  for  the  purpose  of  hav- 
ing receivers  appointed  for  certain  property,  is 
disqualified  from  trying  a  claim  interposed  by 
said  receivers  to  said  property,  when  the  same 
is  levied  upon  under  execution  in  favor  of  third 
parties. 

6.  A  Jndge  who,  previous  to  his  commission, 
has  been  an  attorney  in  a  case,  is  disqualified 
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to  adin^cat^  not  only  all  matten  arising  In 
that  identlou  case,  bat  also  all  snt^emental 
matters  or  proceedings  had  or  taken  to  enforce, 
or  to  resist  the  enforcement  of,  any  judgment 
or  decree  rendered  In  such  case. 

6.  The  question  of  the  disqualification  of  a 
Jodge,  by  reason  of  a  former  relation  of  attorney 
and  client,  is  entirely  distinct  and  -independent 
of  any  question  of  present  interest  in  the  case, 
and  of  the  payment  of  any  fee  or  reward  therein. 

7.  An  act  done  by  a  partner  in  the  firm 
name  in  the  pursuit  of  its  ordinary  business  is 
the  act  of  the  firm.  A  judge  who,  prior  to  his 
commission  as  such,  was  a  member  of  a  law 
firm  which  began  a  suit,  using  the  name  of  such 
firm  as  attorneys  for  the  plaintiff,  is  disqualified 
from  trying  a  claim  interposed  to  proi>erty  leyied 
upon  by  virtue  of  an  execution  issued  in  such 
main  case,  although  the  management  of  such 
suit  may  have  been  exclnslyely  under  the  direc- 
tion of  the  other  member  of  such  firm,  and  not 
within  the  knowledge  of  such  judge, 

8.  A  judge  who,  previous  to  his  commission, 
was  an  attorney  of  record  in  an  attachment  suit 
at  the  time  of  the  levy  of  the  writ  of  attach- 
ment upon  certain  property,  is  disqualified  to 
try  a  daim  Interposed  to  said  property,  when 
the  same  is  afterwards  levied  upon  under  an 
execution  issned  in  the  same  suit. 

(Syllabus  by  the  Court.) 

Application  by  the  state  of  Florida,  ex  rel. 
Daniel  G.  Ambler,  against  William  A.  Hock- 
er,  circuit  judge,  for  mandamus.  Motion  to 
strike  the  answer  of  defendant  for  Insuffi- 
ciency.   Denied. 

Edgar  P.  Allen,  for  relator.  Cooper  & 
Co<^er,  for  defendant 


lilDDON,  0.  3.  This  Is  a  case  of  original 
jurisdiction.  Tbe  petition,  filed  May  1,  1894, 
alleges,  in  substance,  tbat  the  relator  began 
on  February  10,  1883,  an  action  by  attach- 
ment against  O.  C.  Stevens  and  H.  H.  Orar 
bam,  copartners  under  the  firm  name  of 
Stevens,  Graham  &  Co., 'In  the  circuit  court 
of  Marlon  county;  that,  the  case  having  been 
referred  to  Jesse  J.  Flnley,  a  practicing  at- 
torney, the  relator,  on  December  15,  1893,  ob- 
tained a  Judgment  against  Stevens,  Graham 
&  Co.,  the  defendants,  for  $11,216.66  and 
costs;  that  execution  issued  upon  said  judg- 
ment, and  was  levied  npon  certain  personal 
property,  being  the  same  property  upon 
which  attachment  had  been  levied;  that  said 
property  was  adveitised  for  sale  on  the  first 
Monday  In  March,  1894,  but  that,  betoce  the 
legal  hours  of  sale  on  said  day,  Ehioch  W. 
Agnew  and  John  A-  Bishop,  receivers,  ap- 
pointed by  the  United  States  circuit  court  for 
the  northern  district  of  Florida,  filed  a  claim 
to  said  property,  and  obtained  possession 
thereof  from  the  sberilf;  that  on  the  follow- 
ing day  the  relator,  in  the  circuit  court  of 
Marion  county,  caused  said  case  to  be  called 
for  trial,  whereupon  the  Honorable  William 
A.  Hocker,  the  defendant,  judge  of  said  court, 
adjudged  himself  disqualified  to  sit  in  the 
trial  of  said  claim  case,  and  refused  to  do  so, 
alleging  the  following  ground  of  dlsqnallflca- 
tion,  to  wit:  That  he  was  (me  of  the  attor- 
neys of  record  in  the  principal  case  of  D.  O. 
Ambler  y.  Stevens,  Graham  &  Co.  The  peti- 
tion further  alleges  that  prior  to  said  suit  or 


premises,  to  wit,  in  November,  1892,  the  re- 
lator brought  the  written  contract  therein 
sued  upon  to  the  said  William  A.  Hocker, 
then  a  practicing  attorney;  but  thereafter 
the  said  Hocker  formed  a  copartnership  with 
the  present  attorney  of  the  relator,  and  when 
action  was  brought  tha^after,  on  the  10th 
day  of  February,  1893,  the  management  of 
the  matters  pertaining  thereto  was  turned 
over  to  the  latter;  and,  although  William  A. 
Hocker's  name  appears  as  an  attorney  of  rec- 
ord In  the  case  In  the  firm  name  of  Hocko: 
&  Allen  until  his  (Hocker's)  appointment 
to  the  circuit  bench,  that  he  at  no  time  took 
any  part  in  the  direction  of  said  case,  and 
since  his  appointment  as  aforesaid  has  had 
no  interest  in  said  case,  or  its  outcome,  by 
reason  of  fees  or  otherwise.  The  petition 
further  states  that  tbe  issues  In  the  claim 
case  which  the  said  Judge  William  A.  Hocker 
refuses  to  try  are  not  In  any  way  connected 
with  tbe  Issues  In  the  main  case,  in  which 
said  Hocker  was  attorney  of  record,  and  have 
arisen  since  said  Hocker  was  appointed  a 
judge  of  the  circuit  court  of  Florida,  and  long 
afto:  bis  connection  with  said  case  bad  been 
severed.  Tbe  petition  concludes  with  a  prayer 
for  an  alternative  writ  of  mandamus,  com- 
manding the  defendant  to  ixy  the  aforesaid 
claim  case,  or  show  cause  why  he  should  not 
do  so.  This  writ  Issued,  and  tbe  defendant 
has  answered  tbe  same. 

The  answer  expressly  admits  all  of  the  alle- 
gations of  the  petition  in  reference  to  the 
suit  by  the  relator  against  Stevens,  Graham 
&  Co.,  and  the  issuing  and  levying  of  the  exe- 
cution. The  answer  also  admits  that  tbe  de- 
fendant adjudged  himself  disquallfled  for  the 
reasons  alleged  in  the  petition,  and  that  tbe 
allegations  of  the  petition  are  true  which 
state  bis  connectkHi  with  tbe  salt  of  Ambler 
y.  Stevens  et  aL,  and  that  be  bad  turned  over 
all  matters  connected  with  said  case  to  Bflr. 
Edgar  P.  Allen,  as  his  attorney,  and  that  he 
bad  no  interest  In  tbe  same.  Tbe  answer  sets 
up  other  matters  of  disqualification  of  tbe 
defendant,  besides  those  alleged  in  tbe  peti- 
tion. 

In  view  of  the  ctmduslon  we  reach  In  the 
case.  It  is  only  necessary  to  notice  one  of 
these  additional  matters,  which  is  the  allega- 
tion that  tbe  defendant  was  one  of  the  attor- 
neys of  recwd  of  John  C.  McKibbin,  in  the 
suit  instituted  by  him  (McKibbin)  In  tbe  cbr- 
cult  court  of  the  United  States  for  tbe  north- 
ern district  of  Florida,  against  tbe  said  Ste- 
vens and  Graham,  and  in  which  tbe  said 
Enoch  W.  Agnew  and  John  A.  Bishop,  who 
Interposed  said  claim.  Were  appointed  receiv- 
ers. The  defendant  admits  that,  at  the  time 
said  claim  was  filed,  be  bad  ceased  to  have 
any  relations  with  said  suit  as  attorney  or 
solicitor.  The  relator  moves  to  strike  out  the 
answer,  on  tbe  ground  that  It  is  Insafficlent. 
This  motion  Is  in  the  nature  of  a  demurrer 
to  tbe  answer,  and  of  course  admits  the  tnith 
of  all  of  its  material  allegations. 

Two  reasons  are  assumed  In  tbe  pleadings 
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stated  herein  for  the  dlagnallflcatioii  of  Judge 
Hocker.  l^e  first  is  that  he  yras  dlsanallfled 
to  try  the  claim  case  on  acconnt  of  his  con- 
nection, as  an  attorn^  of  record  for  the 
plaintlfF.  with  the  suit  in  whidi  the  execution 
^^Uch  traa  levied  upon  the  property  in  dispute 
wasissaed;  the  second  is  that  he  was  disquali- 
fied by  reason  of  liaving  been  an  attorney  of 
record  for  tlie  complainant,  McEibbin,  In  the 
case  wherein  McKlbbin  sought  and  obtained 
the  appointment  of  the  receivers,  who,  by 
virtue  of  th^  appointment,  interposed  said 
claim. 

That  the  previous  relation  of  attorney  and 
client  disquallfles  a  Judge  has  been  deter- 
mined in  this  atatfe  Tampa  St  Hallway  & 
Power  Oo.  y.  Tampa  Snbnrban  B.  Co.,  80  Fla. 
606.  U  South.  662. 

Ab  to  the  first  matter,— -the  connection  of 
the  defendant  with  the  suit  of  the  relator 
against  Stevens  et  al.,— it  is  contended  by 
the  relator  that  the  defendant.  Judge  Hocker, 
is  not  disqualified,  Iiecause  he  was  only  con- 
nected with  the  main  case,  and  that  the  claim 
case  presents  issues  entirely  foreign  to  the 
main  case.  It  may  be  true,  strictly  speak- 
ing, that  the  defendant  was  not  an  attorney 
of  record  in  the  claim  proceedings;-  but  when 
we  consider  that  the  claim  arose  and  is 
sooght  to  be  maintained  in  resistance  to  an 
elTort  to  enforce  the  execution  Issued  in  a 
caae  in  which  the  defendant  was  once  an 
attorney  of  record,  and  that  the  result  of  his 
Judgment  must  be  that  the  execution  can  or 
cannot  be  enforced  by  a  sale  of  the  property 
loTied  vpaa.  It  must  appear  that  the  distinc- 
tion  claimed  by  the  relator  is  too  narrow  and 
technical  The  rule  of  disqualificaflon  of  a 
Judge  who  has  been  of  counsel  tor  one  of  the 
partiea  in  the  matter  of  the  litigation,  or  mat- 
ters intimately  connected  therewith.  Is  bnt 
an  evolution  of  the  elementary  maxim  that 
no  man  should  be  a  Judge  in  his  own  law- 
suit The  law  which  disqualifies  a  Judge 
who  has  been  of  counsel  in  the  case  Intends 
that  no  Judge  shall  preside  in  a  case  in 
which  he  is  not  wholly  tree,  disinterested. 
Impartial,  and  independent  The  great  i»ln- 
dple  should  not  have  a  narrow  or  technical 
oonstmcticm,  but  should  be  applied  to  all 
classes  of  cases  where  a  Judicial  officer  is 
called  upon  to  decide  controversies  between 
the  people.  12  Am.  A  Eng.  Bna  Iaw,  40; 
HaU  y.  Thayer,  106  Mass.  219,  text,  228; 
Curtis  V.  WUcox,  74  Mich.  79,  41  N.  W.  863; 
Gains  y.  Barr,  60  Tex.  676;  Moses  v.  Julian, 
46  N.  H.  62;  Slaven  v.  Wheeler,  58  Tex.  28. 
Not  only  is  a  Judge  who  has  been  an  at- 
torney in  a  case  prohibited  from  acting  In  a 
Judicial  capacity  in  the  Identical  case  in 
which  he  has  been  such  attorney,  but  he  can- 
not act  in  any  empplemental  or  other  pro- 
ceedings closely  connected  with  such  case. 
McLaren  v.  Charrler,  6  Paige,  930.  That  the 
defendant  Judge  Hockw,  has  no  interest 
wbateror  In  the  claim  suit  which  the  relates 
seeks  to  compel  him  to  adjudicate,  cannot 


affect  the  question.  The  matter  Is  simply 
one  of  having  been  of  counsel,  and  is  en- 
tirely independent  and  distinct  from  any 
question  of  pecuniary  interest,  or  of  the  pay- 
ment of  any  fee  or  reward.  Newcome  v. 
Light,  68  Tex.  141;  Slaven  v.  Wheeler,  supra. 
That  the  main  suit  of  Ambler  v.  Stevens  et 
al.  was  entirely  in  charge  of  another  mem- 
ber of  the  law  firm  in  which  defendant  was 
a  partner  does  not  alter  the  principle.  What 
a  partner  does  in  the  firm  name  In  the  pur- 
suit of  its  ordinary  business  is  done  by  the 
firm,  and  upon  the  firm's  responsibility.. 
Town  Oo.  y.  Cothran,  81  (Ja.  359,  text,  368, 
8  S.  S3.  737;  McLaren  v.  Charrler,  supra. 

The 'next  question  iHresented  by  the  plead- 
ings, as  stated,  is  wbeth^  the  defendant  is 
disqualified  by  reason  of  his  connection  with 
the  suit  of  McKlbbin,  Complainant,  y.  Ste- 
vens et  aL,  Defendants.  In  this  salt  the  com- 
plainant sought  and  obtained  the  appoint- 
ment of  the  receives  who  Int^^wsed  the 
claim  in  question.  It  was  contended  in  brief 
of  relator  that  Judge  Hocker  would  not  be 
disqualified  by  reason  of  having  been  at- 
torney for  the  rdator  in  the  suit  of  Ambler 
V.  Stevens  et  al.,  for  the  reason  that  a  claim- 
ant could  not  attack  the  validity  of  the  pro- 
ceedings in  which  the  execution  issued,  and 
that,  therefore,  Judge  Hocker  would  not  be 
called  upon  to  determine  the  validity  or  In- 
validity of  any  proceeding  in  a  suit  in  which 
hb  was  of  counsel.  It  is  not  contended,  how- 
ever, nor  does  it  appear  to  us,  that  the  va- 
lidity of  the  appointment  of  the  claimants 
as  receivers  might  not  be  involved  in  the 
claim  case,  and  that  Judge  Hocker  might  not 
in  BU<*h  a  case  be  called  upon  to  adjudicate 
such  matto-.  The  authinrities  are  clear,  and 
the  principle  is  virtually  admitted  in  the 
brief  for  the  relator,  that  a  Judge  is  dis- 
qualified to  adjudicate  upon  the  validity  of 
proceedings  had  and  taken  in  a  case  in  which 
he  was  of  counseL  Darling  v.  Pierce,  16 
Hun,  642.  This  matter  was  one  in  which 
Agoew  and  Bishop,  the  receivers,  appointed 
at  the  instance  and  for  the  benefit  of  McKlb- 
bin, Judge  Hocker's  client,  were  taking  such 
action,  probably  at  his  (McKlbbln's)  instance, 
as  they  thought  legal  and  necessary  to  the 
I>erformance  of  their  duty,  and  to  reap  tot 
him  the  benefit  of  th^r  appointm«it  as  re- 
ceivers. It  was  a  proceeding  intimately  con- 
nected with  a  case  in  which  the  defendant 
had  been  of  counsel.  Much  that  has  been 
stated  as  to  the  first  question  presented  by 
the  pleadings  Is  equally  applicable  to  this, 
and  need  not  be  repeated. 

We  hold  that  the  connections  of  the  de- 
fendant with  the  main  suit  of  Ambler  y. 
Stevens  et  al.,  and  with  the  case  of  McKlb- 
bin v.  Stevens  et  al,  were  either,  and  each 
of  them,  sufficient  to  disqualify  him  from 
trying  the  claim  case  of  Agnew  and  Bishop, 
as  recovers,  mentioned  in  the  pleadings  h««- 
In. 

The  motion  to  strike  the  answer  Is  denied. 
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WJbLEKLBR  t.  BAARS. 

(Sopreme  Court  of  Florida.     M&y  29, 1894.) 

Action  fob  Decbit  —  Proof  of  Scienter— Lia- 

BILITT  or  FbINCIPAI.  AND  AOEMT — FaILDRB  TO 

Seabob  Records  —  Codbt  most  mot  Imbtruot 

ON  THE  WeIOBT  of  EVIDENCE. 

1.  A  false  representation  of  a  material  fact, 
made  with  knowledge  of  its  falsity,  to  a  person 
ignorant  thereof,  with  intention  that  it  shall  be 
acted  upon,  followed  "by  reliance  upon  and  by 
action  thereon  amounting  to  substantial  change 
of  position.  Is  a  fraud  of  which  the  law  will  take 
cognizance. 

2.  Ttie  knowledge,  by  the  maker  of  the  rep- 
resentation, of  its  falsity,  or,  in  technical  phrase, 
the  scienter,  can  be  established  by  either  one  of 
the  three  following  phases  of  proof:  (J)  lliat 
the  representation  was  made  with  actual  knowl- 
edge of  its  falsity;  (2)  withont  knowledge  either 
of  its  truth  or  falsity;  ^)  under  circumstances 
in  which  the  person  making  it  ought  to  have 
known,  if  he  did  not  know,  of  its  nilsity.  Un- 
itse  the  first  phase  the  proof  must  show  actual 
knowledge  of  the  falsity  of  the  representation. 
Under  the  second  phase  it  should  show  that  the 
representation  was  made  in  such  absolute,  un- 
qualified, and  positive  terms  as  to  imply  that 
the  party  making  it  had  knowledge  of  its  truth, 
and  that  he  made  such  absolute,  unqualified, 
and  i>ositive  assertion  on  a  subject  of  which  he 
was  ignorant,  and  that  he  had  no  knowledge 
whether  his  assertion  in  reference  thereto  was 
true  or  false.  Under  the  third  phase,  the  proof 
should  show  that  the  party  occupied  such  a  spe- 
cial situation  or  possessed  such  means  of  knowl- 
edge as  made  it  his  dnty  to  know  as  to  the 
truth  or  falsity  of  the  representation  made.  If 
the  proof  establishes  either  one  of  these  three 
phases,  the  scienter  is  snfficientiy  made  out  ■ 

3._  The  requisite  intent  to  decrive  in  snch 
cases  is  to  be  inferred  from  the  facts  In  proof. 

4.  The  laches  of  a  ^arty  to  whom  a  mis- 
representation of  a  material  fact  has  been  made, 
in  failing  to  search  public  records  or  other  ac- 
cessible sources  of  information  that  would  have 
disclosed  the  falsity  of  the  representation  made, 
furnishes  no  excuse  or  defense  to  the  party 
guilty  of  the  misrepresentation  in  an  action  for 
deceit  thereon. 

5.  For  deceit  and  false  representations  made 
by  an  agent  in  the  course  of  his  employment, 
both  the  principal  and  his  agent  are  civuly  lia- 
ble; and,  80  far  as  the  liability  of  the  principal 
is  concerned,  it  makes  no  difference  whether  he 
authorized  or  was  cognizant  of  the  misrepre- 
sentation and  deceit  of  his  agent  or  not. 

6.  It  Is  the  exclusive  right  of  the  Jury  to  de- 
termine how  much  and  what  comparative 
weight  they  will  give  to  the  different  kinds  of 
evidence  submitted  iu  a  cause;  and  it  is  error 
for  the  court  to  instruct  them,  as  matter  of  law, 
that  one  kind  of  evidence  is  entitled  to  more  or 
greater  weight  than  another  kind. 

(gyllabos  by  the  Court) 

Appeal  from  circuit  conrt,  Bscambla  conn- 
ty;  J.  F.  McClellan,  Judge. 

Action  by  Henry  Baars  against  W.  A.  S. 
Wheeler.  Judgment  for  plaintiff.  Defend- 
ant appeals.     Reversed. 

John  C.  Avery  and  Richard  L.  Campbell, 
for  appellant  Blount  &,  Blount,  for  ai>- 
pellee. 

TAYLOR,  J.  Henry  Baara,  the  appellee, 
sued  the  appellant  In  the  circuit  court  of 
Escambia  county  in  an  action  for  deceit  In 
the  sale  of  a  steam  tugboat,  and  recovered 
judgment  for  $381.04,  from  wbicb  the  de- 
fendant below  appeals. 


The  original  declaration  contains  four 
counts,  in  substance  as  follows:  (1)  That 
on  March  28,  1884,  the  plaintiff  bought  of 
defendant,  as  trustee  of  Pla^o  Bros.,  one 
steam  tug  called  Jumbo,  for  a  large  stun  of 
money,  viz.  the  sum  of  $4,250,  and  that  upon 
said  sale  the  defendant  falsely  and  fraudu- 
lently represented  that  said  steam  tug  was 
free  from  all  liens  and  incumbrances,  where- 
as. In  truth  and  in  fact,  there  was  a  lien  vjf- 
on  said  tug  for  the  sum  of  $246,  of  which 
said  lien  the  defendant  well  knew,  and  of 
which  plaintiff  was  ignorant  That,  since 
said  purchase,  plaintiff  has  been  compelled 
to  pay  the  full  amount  of  said  lien  In  order  to 
prevent  a  sale  of  the  said  tog  to  pay  same, 
which  lien,  together  with  interest  and  costs 
of  suit  brought  by  the  said  lienbolders  to 
enforce  same,  and  which  plaintiff  was  also 
compelled  to  pay,  amounts  to  $337.54.  (2) 
The  second  count  is  substantially  the  same 
-as  the  first,  except  that  it  alleges  that  the 
false  representation  by  the  defendant  was 
made  in  order  to  induce  the  plaintiff  to  pur- 
chase said  tug.  (3)  The  third  charges  that 
the  defendant,  craftily  and  fraudulently  in- 
tending to  deceive  the  plaintiff  and  to  benefit 
himself  thereby,  as  agent  of  one  Rinaldo 
Piaggio,  caused  the  plaintiff  and  others  to 
purchase  on  March  28,  1884,  of  the  said 
Rlnaldo  Plagglo,  a  steam  tug  called  Jumbo; 
and.  In  order  to  effect  said  sale,  falsely 
and  fraudulently  represented  to  plaintiff  that 
the  said  tug  was  free  from  all  liens  and  In- 
cuumbrances,  whereas,  in  truth  and  In  fact, 
as  defendant  ought  to  have  known,  thue 
was  a  lien  upon  said  tug,  and  of  which  plain- 
tiff was  ignorant;  and  plaintiff  has  been 
compelled  to  pay  the  full  amount  of  said  Mea, 
together  with  the  costs  of  suit  brought  to 
enforce  the  same,  amounting  to  $337.54.  (4) 
The  fourth  count  alleges  that  the  defendant; 
as  trustee  f<»-  Piaggio  Bros,  and  R.  L.  Camp- 
bell, on  and  prior  to  the  sale  of  said  tug- 
boat to  the  plaintiff,  fals^  and  wrongfully 
Intending  to  deceive  the  plaintiff  to  his  own 
profit  and  advantage,  failed  to  Inform  plain- 
tiff that  there  was  a  claim  existing  against 
said  tug,  -although  plaintiff  particularly  In- 
quired of  him  whether  there  was  any  claim 
upon  said  tug,  and  although  defendant  knew 
at  the  time  of  said  iaquiry  that  W.  F.  & 
J.  B.  Crcary  had  a  claim  against  said  tug 
for  $242.06,  and  that  they  had  brought  suit 
thereupon;  and  that  of  the  existence  of  said 
claim  plaintiff  remained  Ignorant  until  after 
his  purchase  of  said  tug;  and  that  he  was 
compelled  to  pay  the  judgment  for  $337.60 
that  said  parties  aft^wards  recovered  on 
said  claim  against  said  tug,  In  order  to  save 
her  from  sale  thereunder. 

Before  plea  by  the  defendant,  the  plalntlfl 
filed,  as  an  amendment  to  his  declaration, 
three  additional  counts,  besides  the  common 
count  tor  money  had  and  received.  In  stib- 
stance  as  follows:  (1)  That  the  defendant, 
as  trustee  for  Piaggio  Bros,  and  R.  L.  Camp* 
bell,  negotiated  with  plaintiff's  acent,  one 
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William  EUas,  for  tbe  sale  of  aaid  ateam  tag 
to  plalntlfF,  and  that,  during  the  pendency 
of  said  negotiations,  that  were  consummated 
by  a  sale  on  March  2S,  1884,  of  said  tug  to 
plaintiff,  defendant  falsely  and  fraudulently 
warranted  said  boat  to  be  free  from  all  In- 
cumbrances In  the  shape  of  claims,  whereas, 
in  truth  and  In  fact,  the  firm  of  W.  F.  &  3. 
E.  Creary  had  a  claim  against  the  tug,  which, 
since  said  sale  to  plaintiff,  the  chrcult  court 
of  Escambia  county  and  the  supreme  court 
of  Florida  (2  South.  662)  have  adjudged  to 
be  a  valid  lieu  upon  said  tug  for  materials 
and  repairs  amounting  to  $246.02,  and  plain- 
tiff was  compelled  to  pay  tbe  full  amount  of 
same,  with  costs  of  suit,  amounting  in  all  to 
$337.54.  02)  The  second  additional  count 
charges  substantially  that  the  defendant,  as 
agent  for  Rinaldo  Plagglo,  while  conducting 
negotiations  that  culminated  on  March  28, 
1884,  in  the  sale  of  the  steam  tug  Jumbo  by 
the  said  Rinaldo  Plagglo  to  plaintiff,  falsely 
and  fraudulently  warranted  that  no  claims 
existed  against  said  steam  tug,  whereas.  In 
truth  and  in  fact,  a  claim  of  W.  F.  &  J.  E. 
Creary  for  materials  and  repairs,  amounting 
to  $246.02,  did  so  exist,  which,  since  said 
sale  to  plaintiff,  the  circuit  court  of  Escambia 
county  and  the  supreme  court  of  Florida 
have  adjudged  to  be  a  valid  Uen  upon  said 
tug,  and  plaintiff  has  been  compelled  to  pay 
same,  with  costs  of  suit  brought  to  enforce 
same,  amounting  in  all  to  $337.54.  The  third 
additional  count  of  the  amended  declaration 
it  is  unnecessary  to  notice,  as  it  was  with- 
drawn by  the  plaintiff  before  the  submission 
of  the  cause  to  tbe  Jury. 

To  the  original  and  amended  declaration 
the  def^tdant  pleaded  the  general  Issue  of 
"Not  guilty,"  and  "Never  was  Indebted,"  to 
tbe  common  count  for  money  bad  and  re- 
ceived. 

Hie  testimony  for  the  plaintiff  was  as  fol- 
lows: William  Ellas  deposed  toe  the  plain- 
tiff that  his  occupation  was  that  of  a  com- 
mission agent;  that  he  resided  In  London, 
England.  "I  acted  as  agent  for  Henry  Baars, 
and,  as  such  agent,  entered  into  negotiations 
with  defendant  Wheeler  for  the  purchase,  on 
behalf  of  plaintiff,  Henry  Baars,  of  the  steam 
tug  Jumbo.  Prior  to  said  sale  by  Wheeler 
I  did  speak  to  him  in  regard  to  the  existence 
or  nonexistence  of  claims  against  said  steam 
tug.  I  spoke  to  him  on  this  subject  a  few 
days  prior  to  the  date  on  which  the  tag  had 
been  advertised  for  public  sale  in  the  Pensa- 
cola  pap«8.  I  cannot  now  recall  the  exact 
date.  The  conversation  took  place  in  one  of 
the  rooms  of  the  First  National  Bank,  Pensa- 
cola,  and  Wheeler  assured  me  that  there 
were,  with  the  exception  of  that  of  the  First 
National  Bank,  no  claims  of  any  kind  against 
the  said  steam  tog  Jumbo,  and  he  further 
said,  in  order  to  prove  such  assertion  to  be 
correct,  that,  bad  there  been  any  claims,  all 
claims  would  have  been  sent  in  to  the  First 
National  Bank,  as  that  instituticm  had  adver- 
tised said  steam  tug  toe  sale  by  public' auc- 


tion in  various  papers,  and  there  were  no 
claims  lodged.  I  loade  such  investigation  In 
regard  to  claims  against  said  boat  in  the  in- 
terest of  Henry  Baars,  and  at  his  special  re- 
quest I  certainly  did  not  know  at  the  time 
or  before  I  was  negotiating  said  sale  from 
defendant  to  plaintiff  of  the  existence  of  any 
claim  against  the  Jumbo  by  W.  F.  &  J.  E. 
Creary,  and  I  first  heard  of  such  claim  being 
put  in  when  Creary  started  an  action  against 
the  tugboat  Jumbo  some  long  time  alter  I 
had  completed  the  purchase  of  said  tug  on 
behalf  of  the  plaintiff,  Henry  Baars.  The  de- 
fendant, Wheeler,  distinctly  told  me  that,  if 
I  bought  the  tug,  there  were  no  claims  out 
against  ha  for  which  my  principal,  Henry 
Baars  (not  then  known  to  Wheeler),  would 
be  responsible.  If  such  a  claim  as  Creary's 
was  known,  it  was  only  known  to  the  de- 
fendant, Wheeler.  I  certainly  was  not  In- 
formed of  It  Had  I  been  so  Informed,  I  cer- 
tainly should  have  insisted  on  such  claims 
being  satisfied  before  concluding  the  pur- 
chase on  behalf  of  my  dlent  tbe  i>lalntiff, 
Henry  Baars." 

The  plaintiff  also  introduced  the  record  In 
a  suit  Instituted  on  March  20,  1884,  and  the 
judgment  therein  in  the  circuit  court  of  Es- 
cambia county  In  favw:  of  W.  F.  &  J.  E. 
Creary  against  R.  &  D.  Plagglo,  as  owners 
of  the  steam  tug  Jumbo,  In  which  their  claim 
was  adjudged  to  be  a  superior  lien  on  said 
tugboat  In  which  suit  a  writ  of  garnish- 
ment was  Issued  on  the  4tb  day  of  April, 
1884,  and  served  same  day  on  the  defendant 
W.  A.  8.  Wheeler,  as  garnishee,  requiring 
him  to  show  upon  oath  what  mtmeys,.  etc., 
he  held  of  tbe  said  R.  &  S.  Plagglo.  The 
garnishee  (the  defendant  haein)  answered 
said  wilt  on  the  2d  day  of  June,  1884,  in 
which  be  averred  that  he  then  had  no  money 
or  effects  of  the  said  Plaggios  in  his  posses- 
sion, and  was  not  Indebted  to  them  except  as 
follows:  "That  Richard  L.  Campbell  held  a 
mortgage  on  the  steam  tug  Jumbo,  owned  by 
the  defendants  (Piagglos),  and,  that  mort- 
gage debt  being  due  and  unpaid,  the  said 
Campbell  and  the  Plaggios  apiMlnted  him 
(Wheeler)  their  trustee  to  take  and  sell  the 
said  tug,  and  apply  the  proceeds  of  the  sale 
to  the  satisfaction  of  said  mortgage  debt 
He  accepted  said  trust  and  sold  the  said  tug, 
realizing  from  tbe  sale  less  than  the  amount 
of  the  said  mortgage  debt;  $260  of  the  pro- 
ceeds of  said  sale  still  remaining  in  his  hands 
to  be  disposed  of  as  the  court  should  direct" 
This  record  shows  that  W.  F.  &  J.  B.  Creary 
recovered  judgment  on  thdr  claim  against 
the  Piagglos  on  December  19,  1884,  for  $266.- 
70;  the  judgment  declaring  it  to  be  a  Uen  on 
said  steam  tug,  and  that  she  be  sold  to  sat- 
isfy same.  This  record  shows  further  that 
upon  execution  being  Issued  on  the  judgment 
In  favor  of  the  Crearys  and  levied  on  said 
steam  tog,  the  plaintiff  in  this  suit  Henry 
Baars,  interposed  a  claim  thareto,  giving  the 
usual  claim  bond.  It  shows  further  that 
upon  tbe  trial  of  this  claim,  it  was  adjudged 
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that  said  tag  warn  trobject  to  the  lien  of  the 
Judgment  and  execution  of  the  GrearyH. 
From  this  Judgment  the  claimant,  Henry 
Baars  (the  plaintiff  herein)  took  an  appeal  to 
the  supreme  court,  where  the  Judgment  of  the 
lower  court  upon  his  claim  was  affirmed.  23 
Fla.  311,  2  South.  662. 

The  garnishment  against  the  defendant, 
Wheeler,  In  the  suit  of  Creary  against  the 
PlaggloB,  was  dismissed  according  to  the  evi- 
dence, but  the  record  before  us  does  not  show 
when  or  at  whose  Instance  It  was  dismissed. 

The  plaintiff,  Henry  Baars,  on  his  own  be- 
half, testified  that  William  Ellas  was  direct- 
ed by  him  as  his  agent  to  call  upon  Mr. 
Wheeler,  who  had  the  steam  tug  Jumbo  for 
sale,  and  negotiate  the  purchase  of  her  for 
him.  He  purchased  her  for  him.  Subse- 
quently, he  was  compelled  to  pay  the  Hen  of 
W.  F.  &  J.  B.  dreary  on  the  Jumbo,  which 
the  supreme  court  of  the  state  held  was  a 
valid  lien  on  h».  This  closed  the  testimony 
on  behalf  of  the  plaintiff. 

The  defendant  then  on  his  own  behalf  tes- 
tified as  follows:  "I  remember  Mr.  Ellas  call- 
ing on  me  with  reference  to  the  purchase  of 
the  tug  Jumbo.  I  was  advertising  her  for 
sale  as  trustee,  and  solely  under  the  authority 
I  had  through  a  writing  from  Piag^o  Bros. 
This  -is  the  paper:  'Pensacola,  Fla.,  1st 
March,  1884.  We  hereby  authorize  and  em- 
power W.  A.  S.  Wheeler  to  take  possession 
of  and  to  sell  at  public  auctlMi  after  fifteen 
days'  notice  in  the  Pensacola  Commercial 
newspaper  of  the  city,  for  cash,  steam  tug 
Jumbo,  and  to  apply  the  proceeds  of  said 
sale  In  payment  of  debts  due  by  Plagglo 
Brothers  to  R.  L.  Oampbdl  and  Mrs.  Emily 
C.  Smith;  and  we  hereby  authorize  said 
Wheder  to  execute  any  writing,  under  seal 
or  otherwise,  which  may  be  necessary  to 
give  ^ect  to  the  power  hereby  vested  In 
him.  Witness  our  hands  and  seals  the  day 
and  year  above  written.  R.  Plagglo.  [Seal.] 
Dario  Plagglo.  [Seal.]'  I  had  no  other 
power,  authority,  or  connection  yrlfh  the  mat- 
ter. I  do  not  remember  stating  to'  Mr.  Ellas 
that  tbere  was  no  lien  on  the  boat  I  did 
not  tell  him  that  the  only  claim  against  the 
boat  was  that  of  the  First  National  Bank. 
The  bank  had  no  dalm  at  all,  and  had  noth- 
ing to  do  with  the  matt^.  I  had  no  knowledge 
of  the  existence  ofthe lien ofW.F.&J.E. Crea- 
ry until  after  the  date  of  the  service  of  the 
writ  of  garnishment  on  me  in  the  suit  against 
Piaggio  Bros.  How  I  first  learned  the  fact  that 
there  was  such  a  lien  I  do  not  remember.  I 
retained  out  of  the  proceeds  of  the  sale  of  the 
Jumbo  $250  to  meet  the  garnishment,  and 
held  it  until  the  garnishment  was  dismissed. 
I  am  prepared  to  swear  that  I  did  not  tell 
William  Elites  that  there  were  no  liens  on  the 
Jumbo.  I  do  say  that  I  did  not  know  of  the 
existence  of  said  lien  tmtil  after  the  writ  of 
garnishment  was  served  on  me."  On  cross- 
examination,  the  following  paper  was  handed 
to  the  defendant  witness  by  the  plaintiff's 
counsd: 


Account  Sales  Steamer  Jumbo  and  IJghters, 
Account  of  R.  L.  Oampbell's  Mort- 
gage against  Plagglo  Bros. 
Bv  sale* 
Steam*  tug  Jumbo  to  Eliaa. ..'.....  fB^SO  00 

Lighter  Florida  to  Brent 600  00 

Lighter  Genoa  to  Wlttich 525  00 

Lighter  Tycoon  to  Biias 150  00 

lighter  Minnie  H.  to  Brent....       750  00 

95,575  00 

Charges: 

Jos.  Sierra,  auctioneer,  on 
$1,575  at  6  per  cent. .  |  78  75 

Pensacola  Commercial, 
advertising  8  00 

CommlBaions,  5  per  cent..    278  75 

1  month's  interest  on  $750 
note  for  Minnie  H.,  dat- 
ed Februaiy  29,  1884. .         7  00 

Amount  reserved  await- 
ing result  of  suit  against 
Jumbo,  W.  F.  &  J.  E. 
Creary,    for    repairs. . .     246  02 

619  02 

Proceeds $4,955  98 

W.  A.  &  Wheeler. 

1884. 

March  81.  Note  Piaggio 
Bros.,  dated 
Dec.  1,  1882  $3,100  00 
4  M.  B.  10  per 
cent,  inter- 
est from  ma- 
turity, April 
4,  to  April 
20,    1883. , ,  13  76 

8,113  76 

Less  amount  paid  April 
20,  1883 1.117  22 

$1,906  54 
Interest  from  April  20, 
1883,    to    March    31, 
1884    ••••••t********      19X  90 

$2,188  44 

'Note   dated 

April    20, 

1883,  6  mos. 

■    '  after      date, 

due  Oct.  23, 

1883 $3,150  00 

Interest  from 
maturity  to 
March     31, 

•84    140  00 

8J200  00 

$5,478  44 

The  defendant  teatlfled  In  reference  to  this 
paper  that  he  presumed  that  It  Is  the  account 
rendered  by  him  to  Piaggio  Bros,  of  his  ac- 
tions as  trustee,  and  the  disbursements  be  had 
made.  "I  recognize  the  signature  to  it  a«  my 
signature.  Yes;  It  is  the  account  rendered. 
This  statement  was  made  at  the  date  it 
bears."  On  redirect  examination,  he  said 
that,  aft»  his  attention  had  been  called  to 
the  dates  upon  the  paper  and  to  the  writ  of 
gramisbment,  "this  paper  has  no  date  at  the 
bottom,  where  statements  are  usually  dated. 
The  date  waa  omitted  through  an  oversight, 
I  presume.  I  am  sure  that  It  was  not  ren- 
dered until  after  the  service  of  the  writ  of 
garnishment  on  me." 

R.  L.  Campbell,  fbr  the  defendant,  testified 
as  follows:  "I  know  that  Mr.  Whe^er's  oon- 
necttoa  with  the  Jumbo  was  sol^  through 
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the  paper  he  has  prodnoed  as  his  authority. 
I  gave  him  such  InstmctlonB  as  be  received. 
I  did  not  tell  him  that  there  was  any  lien  on 
the  Jombo.  I  knew  of  the  existence  of  none; 
Did  not  know  of  it  nutU  after  the  serrice  of 
the  writ  ot  gamislunent  on  Wheeler.  He 
rendered  ns  an  account  in  the  matter,  whldi 
showed  that  he  held  $250  tinder  the  garnish- 
ment of  W.  F.  &  J.  £:.  Creary.  This  account 
was  not  rendered  until  after  the  service  of 
the  writ  of  garnishment,  which  had  been  pre- 
ylonsly  brought  to  my  attention.  Of  this  I 
am  sure.  How  I  con  be  sure  I  can  only  ex- 
plain by  stating  that  I  recollect  It  as  a  mat- 
ter of  memwy  only."  This  comprises  the  en- 
tire evidence. 

The  court  thm  gave  the  following  Instrac- 
■tlons  to  the  Jury:  "(1)  Yon  are  the  Judges  of 
the  weight  of  the  evidence  and  the  credibility 
of  the  witnesses.  In  detomlnlng  the  latter, 
you  may  take  Into  conBid»atIon  their  inter- 
est in  the  suit  and  their  manner  upon  the 
stand.  If  you  believe  that  Wheels,  although 
agent  or  trustee,  made  the  representation  al- 
leged in  the  dectaration,  and  that  he  made  it 
to  induce  the  alleged  purchase,  and  the  repre- 
sentation was  not  true,  and  the  purchase  was 
made  upon  tbe  representation,  his  principal 
would  not  be  bound,  bat  he  would  be.  (2)  If 
yoa  find  that  Wheeler,  for  the  purpose  of  ob- 
taining a  higher  price,  represented  to  Elias 
that  time  was  no  lien  on  the  boat,  and  the 
representation  was  of  a  character  to  impress 
Elias  with  the  fact  that  there  was  no  lien, 
and  the  representation  afterwards  turned  out 
false,  Wheeler  would  be  reqwnsible.  (3) 
Written  declarations  made  at,  before,  or  soon 
after  a  transaction  are  entitled  to  greater 
weight  than  an  oral  statement,  unless  the 
oral  statement  is  of  sudi  character  as  to  show 
that  tbe  written  statement  was  made  through 
mistake." 

nte  following  instructions,  requested  by 
the  defendant,  wwe  refused  by  the  court: 
"(1)  To  authorise  the  Jury  to  find  a  verdict 
against  the  defendant  upon  the  charge  that 
he  falsely  represented  at  the  time  of  nego- 
tiating the  sale  of  the  steamer  Jumbo  to  the 
plaintiff  or  his  agent  that  there  existed  no 
dalm  or  lien  against  or  upon  tbe  said  steam- 
er other  than  that  which  defendant  was 
about  to  sell  her  to  satisfy,  it  must  be 
proved  to  the  satisfaction  of  the  Jury— First, 
tliat-there  was  such  claim  or  lien  at  the  time 
of  said  negotiation;  second,  that  defendant 
did,  at  the  time  of  the  negotiation,  represent 
to  tbe  plaintiff  or  his  agent,  Ellas,  that  there 
was  no  such  claim  or  lien;  third,  tliat  at 
the  time  defendant  made  such  representa- 
tion he  knew  It  to  be  false;  and,  In  the  ab- 
sence of  satisfactory  proof  on  any  one  of 
these  points,  the  Jury  must  find  for  tbe  de- 
fendant upon  the  count  In  the  declaration 
diarging  him  with  such  false  representation. 
(2)  That  the  defendant.  In  becoming  trustee 
under  the  deed  of  trust  which  is  In  evidence, 
bad  no  legal  duty  to  perform  under  said  deed 
accept  to  take  possession  of  and  sell  the 


mortgage  pnnierty,  and  pay  the  proceeds 
over  to  R.  L.  CampbeU  to  the  extent  of  his 
mortgage  debt,  and  the  residue,  after  paying 
expenses,  to  the  Plaggios;  and  though  the 
writ  of  garnishment  in  the  case  of  Creary 
against  Plagglo,  which  is  in  evidence,  might 
have  bound  the  funds  In  defendant's  bands 
whUe  it  was  in  force,  yet,  when  the  garnish- 
ment proceeding  was  dismissed,  defendant's 
legal  duty  was  to  pay  over  the  money  to  his 
principal,  and  therefore  {daintifl  in  this 
case  can  base  no  right  to  a  verdict  upon  said 
garnishment  suit,  or  anything  done  therein 
before  said  dismissal.  (3)  In  order  to  enable 
tbe  Jury  to  find  a  verdict  against  the  defend- 
ant, Wheeler,  they  must  be  satisfied  that  the 
testimony  before  them  proves  that  at  the 
time  of  the  negotiaticns  between  said  Wheel- 
er and  Ellas,  the  agent  of  plaintiff,  fw  the 
sale  of  the  steamboat,  said  Wheeler  bad 
knowledge  of  the  existence  of  the  Creary 
claim  upon  the  steamer  Jumbo^  and  with 
that  knowledge,  and  with  the  Intention  to 
cheat  and  defraud  the  plaintiff,  represented 
to  the  plaintiff's  said  agent  that  no  such  lien 
or  claim  oC  a  like  kind  existed  at  the  time 
of  such  negotiation.  (4)  Proof  that  such  a 
lien  existed  at  the  time  of  the  negotiations 
for  the  sale,  and  even  that  defendant  rep- 
resented that  there  was  no  such  claim,  does 
not  make  out  the  plaintifTs  case,  dnless  it  is 
further  proved  that  the  defendant,  Wheeler, 
knew,  when  he  made  the  representation,  that 
such  a  claim  existed.  *  *  *  (8)  In  order 
for  any  warranty  or  representation  made  by 
Wheeler  to  Baars  to  avail  Baars,  you  must 
find  that  Baars  bad  knowledge  of  tbe  war- 
ranty or  representation,  t<«  such  warranty 
or  representation  made  to  Ellas,  and  not 
communicated  to  or  acted  upon  by  Baars, 
would  not  avail  him  In  this  suit  unless  yoa 
find  from  the  evidence  that  Ellas  was  au- 
thorised to  and  did  consummate  the  i>ar- 
chase  Without  farther  communication  with 
Baars  after  his  interview  with  Wheeler- 
(7)  Tbe  warranty,  if  you  find  one  was  made 
to  Ellas,  must  have  been  communicated  to 
Baars  before  the  sale  to  him.  In  order  to 
avail  him  in  this  suit,  unless  Elias  was  au- 
thorized to  and  did  consummate  the  pur- 
chase '  upon  such  assurance  by  Wheeler 
without  further  antiiority  trom  Baars.  If 
Ellas  was  not  authorized  to  purchase,  and 
did  not  communicate  the  warranty  to  Baars 
before  the  sale^  you  win  find  for  the  de- 
fendant" 

The  following  instruction,  numbered  S,  re- 
quested for  defendant,  was  given  by  the 
court:  "If  you  find  from  the  evidence  that 
Wheeler  stated  to  Elias,  acting  for  Baars, 
that  there  was  no  lien  oe  dalm  against  the 
Jumbo  other  than  that  he  named  at  the  time, 
and  that  In  so  doing  he  gave  bis  reason  for 
the  statement,  that  reason  Is  to  be  tak«i 
as  a  part  of  the  statement  or  r^nresentatlon, 
arid  was  notice  to  Ellas  that  tbe  representa- 
tion or  statement  was  to  be  limited  by  tbe 
reason  given." 
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Upon  the  rendition  of  the  verdict  against 
the  defendant,  he  moved  for  a  new  trial,  the 
grounds  thereof  being  that  the  verdict  was 
contrary  to  the  evidence,  and  against  its 
weight  and  preponderance,  and  contrary  to 
the  charge  of  the  court;  and  that  the  court 
erred  In  refusing  the  Instructions  regnest- 
ed  by  defendant  and  quoted  above;  and 
because  the  coint  erred  In  giving  the  first, 
second,  and  third  Instructions  quoted  above 
as  having  been  given.  The  refusal  of  the 
motion  for  a  new  trial,  and  the  refusal  of 
the  instructions  requested  by  defendant,  and 
the  giving  of  the  first,  second,  and  third 
instructions  are  the  errors  assigned. 

The  charges  refused  by  the  conrt,  on  the 
defendant's  request,  that  embody  tiie  idea 
that  the  representation  alleged  to  have  I)een 
falsely  made  must  have  been  known  to  be 
false  at  the  time  It  was  made  by  the  defend- 
ant In  order  to  warrant  a  recovery,  make  it 
necessary  to  consider  the  rules  of  law  appli- 
cable to  actions  of  this  kind.  The  action  is 
clearly  one  for  deceit.  The  elements  essen- 
tial to  a  recovery  in  such  cases  are  thus 
tersely  formulated  in  1  Bigelow,  Frauds,  p. 
466:  "▲  false  representation  of  a  material 
fact,  made  with  knowledge  of  Its  falsity,  to 
a  person  Ignorant  thereof,  with  Intention 
that  it  shall  be  acted  upon,  followed  by  re- 
liance upon  and  by  action  thereon  amounting 
to  substantial  change  of  position,  is  a  fraud 
of  which  the  law  will  take  cognizance."  As 
to  the  scienter— the  knowledge— by  the  maker 
of  the  representation  of  its  falsity,  the  same 
author  (Id.  p.  509)  says:  "A  talae  representa- 
tion made  with  knowledge  of  its  falsity- 
made  scienter,  in  tedmical  phrase— aftords, 
if  other  elements  of  liability  are  ivesent,  a 
right  of  action  In  damages.  ▲  false  repre- 
sentation may  be  made  scienter,  in  conten- 
platton  of  law,  in  any  of  the  following  ways: 
(1)  With  actual  knowledge  of  its  falsity;  (^ 
with  knowledge  either  of  its  truth  or  falsiiy; 
or  (8)  under  circumstances  in  which  the  per- 
son making  it  ought  to  have  known,  if  he 
did  not  know,  of  its  falsity.  No  action  for 
damages  can  be  maintained  without  proof 
of  the  scienter  in  one  of  these  three  phases." 
If  the  first  phase  of  the  scienter  is  relied 
upon  for  a  recovery,  the  plaintiff  must  show 
that  the  representation  was  made  with  actual 
knowledge  of  its  falsity,  unless  it  be  a  case 
where  the  defendant,  in  making  the  repre- 
sentation that  was  false,  couches  it  in  such 
positive  and  unqualified  terms  as  to  amount 
to  an  affirmation  of  his  knowledge  of  Its 
truth.  The  second  phase  of  the  scienter  in- 
cludes all  those  cases  where  the  misleading 
and  false  statement  has  been  made  In  such 
absolute,  unqualified,  and  iMsltive  terms  as 
implies  knowledge  on  the  part  of  the  person 
making  it,  and,  if  the  party  making  such  pos- 
itive statement  has  no  Imowledge  whether  it 
Is  true  or  false,  he  has  knowingly  told  what 
Is  untrue  in  putting  his  statement  in  such 
form  as  to  amount  to  an  assertion  that  he  has 
knowledge  of  its  truth,  when  in  foct  he  has 


not  When  one  party  seeks  Information  of 
another  upon  a  material  matter  upon  which 
he  Is  about  to  act,  and  the  party  from  whom 
the  information  is  sought  is  ignorant  and  has 
uo  information  on  the  subject,  the  demands 
of  truth  would  require  him  to  disclose  and 
affirm  such  ignorance;  but,  in  such  case,  if 
he  conceals  or  withholds  bis  ignorance,  and 
positively  asserts  thus  or  so  to  be  true,  when 
in  fact  he  knows  not  whether  it  be  true  or 
false,  he  is  as  culpable  a  deceiver.  If  his 
statement  proves  to  be  false,  as  the  party  who 
willfully  asserts  that  to  be  true  that  he  ab- 
solutely knows  to  be  false.  The  third  phase 
of  the  scienter  embraces  those  cases  where, 
from  the  party's  special  situation  or  means 
of  knowledge,  it  becomes  his  duty  to  know 
as  to  the  truth  or  falsity  of  the  representa- 
tion made;  and,  in  cases  of  this  kind,  the 
plaintiff  can  generally  satli>^  the  rule  in  re- 
gard to  proof  of  the  scienter  by  showing 
that  the  situation  of  the  defendant  was  such 
as  to  possess  him  with  special  means  of 
knowledge  as  to  the  truth  or  falsity  of  his 
assertions.  Evans  v.  Edmonds,  18  C.  B.  T77; 
Lynch  v.  Trust  Co.,  18  Fed.  486;  Litchfield 
y.  Hutchinson,  117  Mass.  195;  Bristol  v. 
Braidwood,  28  Mich.  191;  Arkwright  v.  New- 
bold,  IT  Ch.  Dlv.  301;  Dunn  v.  White,  63 
Mo.  181;  Marsh  v.  Falker,  40  N.  Y.  662. 
From  what  has  been  said,  and  under  the 
proofs  in  this  case,  we  do  not  think  that  the 
charges  requested  by  the  defendant  upon  the 
question  of  the  scienter  were  erroneously  re- 
fused. As  an  abstract,  broad,  general  prop- 
osition of  law  it  is  quite  true  that  no  recov- 
ery -can  be  had  In  an  action  of  this  kind  un- 
less the  maker  of  the  representation  knew 
it  to  be  false  when  made,  and  that  he  made 
it  with  intention  to  deceive;  but  the  proof 
of  such  knowledge  or  scienter  Is  sufficient  if 
it  establishes  a  case  falling  within  either  of 
the  three  phases  already  pointed  oat,  and 
the  Intent  to  deceive  is  to  lie  Inferred  from 
the  facts  In  proof.  1  Bigelow,  Frauds,  p.  637. 
It  was  not  enough,  therefore,  for  the  court, 
under  the  jtroofs  here,  to  simply  say  to  the 
jury.  In  the  language  of  the  refused  instruc- 
tions, "that  the  plaintiff  could  not  recover  in 
the  absence  of  satisfactory  proof  that  the  de- 
fendant made  the  representation  knowing  it 
to  be  false."  Had  these  charges  proceeded 
further  after  the  announcement  of  the  gen- 
eral proposition  that  scienter  must  be  shown, 
with  an  explanation  of  the  rules  touching  the 
three  phases  of  proof  that  the  law  deems 
sufficient  to  establish  such  scienter,  then  it 
would  have  been  proper  to  have  given  them; 
but,  in  the  form  presented,  they  are  too  gen- 
eral, and  calculated  to  mislead. 

It  is  contended,  further,  tnr  the  appellant 
that  the  Judgment  should  be  reversed  be- 
cause tlie  proofs  show  that  the  lien  whose 
existence  produced  the  plaintiff's  damage 
was  a  matter  of  record  and  that  it  was  the 
plaintiffs  duty  to  search  those  records  for 
himself,  the  access  thereto  being  easy,  and 
that  he  had  no  right  to  rely  upon  the  Oeteair 
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ant* 8  representatl<His  contrary  to  the  facts 
tbat  would  {lave  been  disclosed  by  sacb  rec- 
ord. There  are  some  authorities  that  sustain 
this  view  of  the  law,  but  we  are  satisfied 
that  the  great  weight  of  the  authorities,  Bng- 
Ush  and  American,  supiKnrted  by  the  sound- 
est reasoning,  establish  a  contrary  doctrine 
that  is  thus  forcefully  expressed  by  Zollars, 
O.  J.,  In  West  T.  Wright,  88  Ind.  335:  "There 
may  be  good,  prudential  reasons  why,  when 
I  am  selling  you  a  piece  of  land,  or  a  mort- 
gage, you  should  not  rely  upon  my  statement 
of  the  facts  of  the  title,  but  if  I  have  made 
that  statement  for  the  fraudulent  purpose  of 
inducing  you  to  purchase,  and  you  have  in 
good  faith  made  the  purchase  in  reliance  up- 
on its  truth,  instead  of  making  the  examina- 
tion tor  yoursdf,  it  does  not  lie  with  me  to 
say  to  yon:  'It  is  true  that  I  lied  to  you,  and 
for  the  purtK>8e  of  defrauding  you,  but  you 
Were  guilty  of  negligence— of  want  of  ordi- 
nary care-^n  believing  that  I  told  the  truth; 
and,  because  yon  trusted  to  my  word,  when 
you  ought  to  have  suspected  me  of  falsehood, 
I  am  entitled  to  the  fruits  of  my  falsehood 
and  cunning,  and  you  are  without  remedy.' " 
Mcdellan  t.  Scott,  24  Wis.  81;  David  r. 
Park,  103  Mass.  601;  TJpshaw  v.  Debow,  7 
Bush,  442;  Linington  v.  Strong,  107  HI.  295; 
Reynell  v.  Sprye,  1  De  Gex,  M.  &  G.  660;  Ol- 
mm  ▼.  Orton,  28  Minn.  36,  8  N.  W.  878;  Par- 
ham  y.  Rand(dpb,  4  How.  (Miss.)  436.  As 
there  must  be  a  reversal  of  the  Judgment  ap- 
pealed from  because  of  another  error  in  the 
charge  of  the  court,  presently  to  be  noticed, 
we  do  not  think  it  necessary  further  to  dis- 
cuss the  main  points  presented  by  the  in- 
structions given  or  refused,  since,  from  what 
has  been  said,  any  defects  or  omissions  th»e- 
In  can,  upon  another  trial,  be  rectified. 

The  proposition  contained  in  the  first 
charge  of  the  court,  to  the  efTect  that  "a  prin- 
cipal Is  not  liable  civilly  tor  the  frauds  and 
deceits  of  his  agent  committed  in  the  course 
of  his  employment,"  was  clearly  »roneon& 
It  Is  well  settled  that  for  deceit  and  false 
representations  made  by  an  agent  in  the 
course  of  his  employment  both  the  agent  and 
his  principal  are  civilly  liable;  and,  so  far 
as  the  liability  of  the  principal  is  concerned, 
it  makes  no  difference  whether  he  authorized 
or  was  cognizant  of  the  misrepresentation 
and  deceit  of  his  agent  or  not  1  Lawson, 
Bights,  Rem.  &  Pr.  {|  112,  114,  and  atithort- 
ties  cited. 

The  third  charge  of  the  court  to  the  Jury, 
as  follows:  "Written  declarations  made  at, 
before,  or  soon  after  a  transaction  are  en- 
titled to  greater  weight  than  an  oral  state- 
ment unless  the  oral  statement  Is  of  such 
character  as  to  show  that  the  written  state- 
ment was  made  tlirough  mistake,"— In  view 
of  the  evidence  in  the  cause,  was  fatally  er- 
roneous. The  written  statement  or  account 
of  the  sales  made  by  the  defendant  and  Intro- 
duced in  evidence  contained  an  item  of  $346.- 
02,'  stated  to  have  been  reserved  to  await  re- 
sult of  suit  of  W.  F.  &  J.  B.  Creary  for  re- 


I>alra.  It  also  contained  three  dates  that  In- 
dicate that  the  items  and  assertions  of  flict 
therein  were  In  existence  and  were  known 
to  the  defendant  on  March  31,  1884,  several 
days  prica:  to  the  issuance  and  service  of  the 
writ  of  garnishment  on  him  In  the  suit  of 
W.  F.  &  J.  E.  Oreary  against  Piaggio  Bros., 
all  of  which  tended  to  show  that  the  defend- 
ant did  have  knowledge,  prl(»:  to  the  service 
of  such  writ  of  garnishment  on  him,  that 
there  was  a  claim  against  the  boat  he  was 
selling  In  favor  of  W.  F.  &  J.  B.  Oreary.  The 
defendant,  however,  and  R.  L>.  Campbell  both 
testified  orally,  but  positively,  that  the  ap- 
pearances from  the  paper  Itself  to  the  effect 
that  It  was  made  out  on  March  31, 1884,  were 
incorrect,  and  that  such  written  statement 
was  not  in  fact  made  out  until  after  the  serv- 
ice of  the  writ  of  garnishment,  and  that  de- 
fendant did  not  know  ot  the  existence  of  the 
Greary  claim  until  the  writ  of  garnishment 
was  served  on  lilm.  Here,  then,  was  oral 
statement  set  up  in  Juxtaposition  with  writ- 
ten, upon  a  vital  point  in  the  case.  It  was 
error  for  the  court  to  invade  the  exclusive 
right  of  the  Jury  to  determine  how  much 
and  what  comparative  weight  they  were  to 
give  to  the  different  kinds  of  evidence  In  the 
cause  by  telling  them,  in  effect,  as  matter  of 
law,  that  the  written  statement  was  entitled 
to  more  welgtu  than  the  oral.  WlUIams  v. 
Dickenson,  28  Fla.  90,  9  South.  847;  WllUams 
y.  La  Penotiere,  32  Fla.  491,  14  South.  157, 
and  cases  cited.  For  this  error  In  the  charge 
of  the  court,  the  Judgment  appealed  from 
must  be  reversed,  and  a  new  trial  awarded, 
and  it  is  so  ordered. 


(M  Flit,  tt) 
STATE,  to  Use  of  GORE,  v.  MONTAGUE  et  al. 

(Supreme  Oonrt  of  Florida.    June  30,  1894.) 
BosD  or  COU.BOTOB  or  Istsksaij  Revxnux  — Lt- 

ABIUTT  or  BCKETT. 

1.  Ilie  liability  of  auretiea  upon  the  official 
bond  of  a  collectCHr  of  revenue  is  limited  by  the 
terms  of  the  bond,  and  cannot  be  eztendM  be- 
yond the  reasonatdy  necessary  import  of  the 
same. 

2.  The  condltiwi  of  the  bond  sued  upon  is 
that  the  principal,  as  collector  of  revenue, 
"shall  faithfully  perform  all  the  duties  of  bis 
office  by  the  faithful  collection  of  all  taxes,  botii 
state  and  connty,  and  the  prompt  payment 
thereof  to  the  state  and  county  treasurers,  as 
prescribed  by  law."'  Held,  that  a  suit  could  not 
be  maintained  upon  this  bond,  against  either 
the  prindiwl  or  sureties,  for  fees  due  a  pub- 
lisher for  advertising  sales  of  lands  for  taxes, 
which  had  come  Into  the  hands  of  the  principal. 
Such  withholding  of  the  moneys  of  the  publisher 
by  the  collector  is  an  instance  of  official  mis- 
conduct, but  not  a  breach  ot  the  official  bond. 

(Syllabus  by  the  (3onrt) 

Appeal  from  circuit  comrt,  Orange  cftunty; 
John  D.  Broome,  Judge. 

Action  by  the  state  of  FlcMrida,  for  the  use 
of  Mahlon  Crore,  against  J.  R.  Montague  and 
others.  Judgment  for  defendants.  Plain- 
tiff appeals.    Afibmed. 

Wm.  H.  Jew^  for  appellant  Beggs  ft 
Palmer,  for  appellees. 
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LIDDON,  C.  T.  The  appellant,  plaintiff 
below,  brongbt  his  salt  in  the  circuit  court 
of  Orange  county  against  the  appellees,  de- 
fandants  below.  The  suit  was  brought  upon 
the  official  bond  given  by  the  defendant  Mon- 
tague, SB  collectcH*  of  revenue  of  Orange 
county,  and  the  other  defendants  were  sued 
as  sureties  uiion  said  bond.  The  dedaratlon 
alleged  the  appointment  of  the  defendant 
Montague  as  collector  of  revenue,  the  giving 
of  an  official  bond,  and  the  entry  of  said 
defendant  Montague  upon  the  performance 
of  his  official  duties.  The  other  defendants 
are  alleged  to  have  executed  said  bond  as 
sureties  upon  the  same,  and  tbe  amount  for 
which  each,  respectively,  became  bound,  is 
stated.  The  condition  of  said  bond  is  stated 
in  the  body  of  said  declaration  to  be,  in 
substance,  that  the  defendant  Montague,  as 
said  collector  of  revenue,  shall  diligently  and 
falthfoUy  perform  all  the  duties  of  his  said 
office  as  prescribed  by  law.  A  copy  of  the 
bond  is  attached  to  the  declaration,  and  made 
a  part  of  It  and  was  evidently  so  regarded 
in  the  court  below,  and  is  so  regarded  in  this 
court  The  copy  of  the  bond  shows  the  con- 
dition of  the  same  to  be  that  the  said  Mon- 
tague shall  faithfully  perform  all  the  duties 
of  Us  said  office,  by  the  faithful  collection 
of  all  taxes,  both  state  and  county,  and  the 
prompt  payment  thereof  to  ,tbe  state  and 
county  treasurers,  as  prescribed  by  law.  The 
due  execution  and  approval  of  said  bond 
Is  alleged.  The  breach  of  said  bond  alleged 
Is  that  the  defendant  Montague  did  not  pay 
over  and  duly  account  for  all  the  moneys 
which  came  into  his  hands  as  such  collector, 
to  wit  the  sum  of  $1,735.89,  the  same  being 
part  of  the  charges  and  expense  for  adver- . 
tlslng  the  sale  of  certain  lands  in  said  Or- 
ange covmty  for  delinquent  taxes,  as  provid- 
ed by  law.  The  declaration  alleges  that  pay- 
moit  for  said  advertising  is  a  part  of  the 
duty  of  said  collector,  and  that  the  cost 
thereof  Is  by  law  a  part  of  such  delinquent 
taxes  due  said  state  and  coimty,  and  which 
taxes,  with  costs  and  charges  of  advertising 
and  sale,  it  is  made  the  duty  of  said  official 
to  collect  and  pay  ova;  that  the  said  ad- 
vertising was  duly  made  by  the  defendant 
Montague  as  collector;  that  he  made  sales 
of  the  lands  In  pursuance  thereof,  and  col- 
lected from  the  purchasers  -the  costs  of  such 
advertising,  but  neglected  and  refused  to 
pay  the  same  over  to  the  state  of  Florida 
or  county  of  Orange,  or  to  the  said  Mahlon 
Gore,  the  publisher  and  proprietor  of  a  news- 
paper known  as  the  Orange  County  Reports, 
published  in  said  county,  in  which  such  ad- 
vertisement was  made;  that  said  defendant 
Montague  still  fails  and  refuses  to  pay  over 
said  sum  of  money,  or  any  part  thereof,  In 
violation  of  the  condition  of  said  bond;  and 
that  said  defendant  and  the  other  detoid- 
ants  sued  as  sureties,  still  refuse  to  make 
such  payments.  To  this  dedaratlon  the  de- 
fendants demurred,  statfng  several  matters 
of  law  to  be  argued  upon  the  demurrer,  the 


gist  of  them  being  tiliat  the  dalm  sned  tot 
was  not  such  a  liability  as  would  autboiise- 
a  recovery  upon  the  official  bond  of  the  de- 
fendant Montague.  The  circuit  court  sus- 
tained the  demurrer,  and  afterwards,  April 
10,  1890,  the  plaintiff  decUning  to  amend  his 
declaration,  or  file  other  pleadings  in  the 
case,  rendered  judgment  against  the  plaintiff, 
dismissing  the  case,  and  for  costs  In  favor 
of  the  defendants.  The  plaintiff  appealed 
from  this  Judgment  and  assigns  as  error 
the  rulings  of  the  circuit  court  sustaining 
the  demurrer  of  the  defendants  to  the  dec- 
laration, and  in  entering  Judgment  against 
the  plaintiff. 

The  question  presented  by  liie  record  i» 
whether  a  collector  of  revenue  and  his  sure- 
ties are  liable  upon  his  official  bond  fw  fee» 
due  to  the  publisher  of  a  newspaper  for  ad- 
vertising notice  of  sale  of  lands  for  taxes, 
which  had  been  received  by  the  collector 
from  the  purchasers  of  the  land  at  tax  sales. 
The  bond  sued  upon  was  made  in  pursnanoe- 
of  the  statute  then  in  force.  Acts  1885,  p.  S,. 
c.  8557.  It  is  not  given  to  secure  the  per- 
formance genarally  of  all  of  the  official  duties 
of  the  principal,  but  the  nuumo:  in  which  be ' 
shall  perform  such  official  duties  is  distinct- 
ly pointed  out  to  wit  shall  faithfully  and 
diligently  perform  all  the  duties  of  his  office 
by  the  faithful  collection  of  all  taxes,  both 
state  and  county,  and  the  prompt  payment 
thereof  to  the  state  and  county  treasnren,  as- 
prescribed  by  law.  The  responsibilities  of 
obligees  upon  an  official  bond  of  a  collector 
must  be  gathered  from  the  bond  itself,  and, 
as  to  sureties  upon  such  bond,  the  doctrine- 
that  sureties  are  favorites  of  a  court  of  law 
prevails,  and  their  liability  must  be  shown 
upon  a  strict  construction  of  tiie  bond.  Cool- 
ey,  Tax'n,  p.  712.  Bxamlning  the  bond  in 
question,  first  aa  to  the  liability  of  the  stue- 
tles,  we  ascertain  that  the  extent  of  th^ 
engagement  was  that  the  principal  should 
faithfully  perform  all  the  duties  of  his  said 
office  by  the  faithful  collection  ot  an  taxes, 
both  state  and  county,  and  the  prompt  pay- 
m^it  thereof  to  the  state  and  county  treas^ 
urers.  The  bond  does  not  cover  the  whole- 
range  of  official  duties,  but  only  the  proper 
collection  of,  and  payment  of,  the  taxes.  The- 
bond  says  that  Oie  principal  shall  faithfully 
perform  all  the  duties  of  his  said  office  by  the- 
faithful  collection,  etc.  The  exact  duties  be- 
ing specified,  certainly  the  sureties  cannot  be 
held  for  the  nonperformance  of  oth«  du- 
ties, the  perfcHrmance  of  which  was  not  as- 
sumed by  them.  The  doctrine  of  "Bxpressio 
nnius  est  excluslo  alterius"  lias  application' 
to  the  conditions  of  an  official  bond.  IT.  S. 
V.  Cheeseman,  3  Sawy.  424,  Fed.  Caa.  Na 
14,790.  The  sureties  cannot  be  held  liable 
for  the  failure  of  theh:  principal  to  pay  the 
advertising  fees  sued  for  to  Mr.  Mahloa  Gore, 
or  to  the  state  or  county  treasurer,  unless 
those  advertising  fees  can  be  called  taxes 
which  should  have  been  i>ald  over  to  the 
state  or  county  treasurer.    A  "tax"  is  defined 
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to  be  a  rate  or  sum  of  mon^  amessed  upon 
tiie  person  or  property  of  a  citizen  by  govern- 
ment  for  the  use  of  the  natton,  state,  or  mn- 
nldpaUty.  Rap.  &  L.  Law  Diet  tit  "Tax." 
Oooley  defines  "taxes"  to  be  the  enforced 
ivoportlonal  contributions  firom  persons  %nd 
property,  levied  by  the  state,  by  ylrtue  of  Ita 
soyerelgnty,  fCH*  the  support  of  the  govom- 
ment,  and  for  aU  public  needs.  CooI«y, 
Tax'n,  p.  1. 

The  advertising'  fees  were  costs  Incident  to 
tbe  effort  to  enforce  the  collection  of  taxes 
by  the  sale  of  land.  The  statute  itself,  under 
which  the  lands  are  sold,  makes  a  distinc- 
tion between  taxes  and  the  costs  of  advertis- 
ing and  collecting  taxes.  Laws  Ma.  c.  3413, 
H  48-60  (Acts  1883,  pp.  33-35).  These  costs 
are  not  required  to  be  paid  to  the  state  or 
county  treasurer.  They  are  not  taxes,  with- 
in the  purview  of  the  law,  or  tbe  bond  sued 
upon.  The  sureties  are  not  liable  for  the 
nonpayment  of  the  same.  Their  liability  can- 
sot  be  extended  beyond  the  scope  of  their 
enga^ment,  and  tbe  reasonably  necessary 
Import  of  the  language  of  the  bond.  Raney 
T.  Baron,  1  Fla.  327;  XJ.  S.  v.  Cheeseman, 
supra;  Miller  v.  Stewart,  9  Wheat.  703;  Rob- 
inson T.  Epping,  24  na.  237,  4  South.  812. 
The  doctrine  of  strictlsslml  juris  has  special 
application  to  the  bond  of  a  tax  collector. 
Oooley,  Tax'n,  p.  708. 

The  bond  required  of  a  tax  collector  is  tor 
the  safety  of  the  public,  and  the  protection  of 
the  state's  revenues.  It  is  not  Intended  as 
a  protectlcA  to  Individuals  who  may  be  in- 
jured by  the  official  misconduct,  trespasses, 
or  neglect  of  the  collector.  Cooley,  Tax'n,  p. 
712.  In  many  states,  official  bonds  are  dif- 
ferent from  that  sued  upon.  They  are  Uiade 
broad  enough  in  their  terms  to  cover  every 
kind  of  official  misconduct  From  this  have 
resulted  many  suits  against  tax  collectors 
and  their  sureties  for  trespasses  tor  sellliig 
property  not  subject  to  taxes,  w  upon  which 
the  taxes  have  been  paid,  and  for  other  mat* 
tera.  The  tcxm  of  bonds  In  use  In  this  state 
ezdudee  liability  from  every  otb»  matter, 
exc^t  a  failure  to  properly  collect  and  pay 
over  the  taxes  due  the  state  and  county.  The 
remedy  sought  cannot  be  applied  as  against 
Montague,  the  principal.  This  action  is  strict- 
ly upon  the  official  bond  of  Montague.  The 
wrong  complained  of  is  not  a  breach  of  his 
'  bond.  The  terms  of  the  bond  are  not  to  be 
construed  so  strictly  in  his  favor  as  In  favor 
of  his  sureties,  yet  there  can  be  no  recovery 
la  this  action  unless  the  wrongful  act  alleged 
is,  by  a  fair  construction  of  the  language,  a 
breach  of  tbe  bond.  For  reasons  already 
stated  boreln,  when  discussing  the  liability 
of  the  sureties.  It  follows  that  it  was  not  such 
a  breach.  Murfree,  Off.  Bonds,  !  475;  Clark 
V.  V.  S.,  60  Oa.  156.  It  Is  not  meant  that 
the  defendant  Montague  Is  not  liable  to  an 
action  by  reason  of  what  is  stated  In  the  dec- 
laration, but  that  he  is  not  liable  in  the  pres- 
ent proceeding.    It  often  happens  that  an 


officer  Infficts  aerlons  Injury  upon  an  Indi- 
vidual, and  for  which  he  could  be  held  pw- 
sonally  liable  at  law,  and  yet  not  commit  a 
breach  of  his  bond  at  aJL  Therefore^  all 
that  it  is  Intended  to  say  here  is  that  the 
matters  stated  In  the  declaration  constitnte 
no  breach  of  the  bond.  Tbe  sureties  could 
not.  In  any  form  of  action,  be  made  liable  for 
the  acts  complained  of;  and,  if  the  principal 
is  liable,  some  other  form  of  action  must  be 
pursued  against  him.  Murfree,  Off.  Bonds, 
I  475. 

The  judgment  of  the  circuit  court  Is  af- 
firmed. 

•  (M  Fla.  4E) 

BOND  V.  STATE  ex  rel.  JARVIS. 

(Supreme  Ck>nrt  of   Fl(»ida.   June   16,   1894.) 

Babtakdt— Wbit  of  Ebbob  —  TiMB  or  Takino— 
Dismissal. 

1.  A  bastardy  case,  under  our  statute,  in 
Its  inception,  partakes  of  the  nature  of  a  crimi- 
nal case,  but  In  its  latter  stages,  after  it  has 
reached  the  circuit  court,  becomes  a  dvil  action. 

2.  A  writ  of  error  from  a  judgment  in  a 
bastardy  case  should  be  sued  out  within  six 
months  of  the  date  of  the  judgment,  as  pro- 
vided by  section  1271,  Rev.  St.  Fla. 

3.  The  act  of  1893  (chapter  4154,  Laws 
Fla.)  does  not  make  a  bastardy  proceeding  a 
criminal  prosecution. 

(Syllabus  by  the  Court) 

Error  to  circuit  court,  Madison  county; 
John  F.  White,  Judge. 

Bastardy  proceeding  by  the  state,  at  the  re- 
lation of  Lula  Jarvls,  against  John  T.  Bond. 
From  the  judgment  defendant  brings  error. 
Dismissed. 

William  B.  Lamar,  Atiy.  Oen.,  for  the  mo- 
tion.   Benj.  P.  Calhoun,  opposed. 

LIDDON,  0.  J.  In  a  bastardy  proceeding 
against  the  plaintiff  in  error  in  the  circuit 
court  of  Madison  county,  on  the  20th  day  of 
October,  1893,  a  final  judgment  was  entered. 
By  this  judgment  the  state  of  Florida  recov- 
ered of  the  plaintiff  In  error  the  sum  of  $50 
per  annum  for  the  period  of  10  years,  to  be 
paid  In  annual  installmentB,  commencing  on 
the  1st  day  of  November,  1893,  and  the  sum 
of  $10  to  lae  paid  uiton  the  giving  of  the  bond 
in  said  judgment  provided  for,  to  cover  the 
expensQ  of  the  birth  of  the  child.  Said  judg- 
ment also  required  that  the  plaintiff  in  error 
enter  into  a  good  and  sufficient  bond,  with 
two  or  more  securities,  to  be  approved  by 
tbe  derk  of  said  court  toe  the  faithful  pay- 
ment of  said  moneys,  and  that  he  stand  com- 
mitted until  said  bond  be  executed  according 
to  law,  or  for  the  period  of  12  months.  The 
writ  of  error,  by  which  it  Is  sought  to  reverse 
such  judgment  was  Issued  May  17,  1894, 
more  than  6  months  after  the  rendition  of 
said  judgment 

The  attorney  general  moves  to  dismiss  tbe 
writ  of  error,  because  not  sued  out  within 
the  time  prescribed  by  the  statute.  The  mo- 
tioa  presents  the  qnestioa  whether  a  bas. 
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tardy  proceeding  Is  a  dvH  case,  In  \irh!ch  the 
writ  of  error  mnst  be  sued  out  within  six 
months  at  the  date  of  the  Judgment,  nnder 
section  1271  of  the  Revised  Statntea,  or 
whether  It  Is  a  criminal  case,  to  which  such 
limitation  does  not  apply.  A  bastardy  pro- 
ceeding is  of  rather  a  nondescript  character. 
It  partakes  in  its  inception,  under  our  stat- 
ute, very  much  of  the  nature  of  a  criminal 
prosecution,  but  in  its  latter  stages,  when  It 
reaches  the  circuit  court,  becomes  a  civil  case. 
B.  N.  S>.  V.  State,  25  Fla.  268,  6  South.  58; 
William  H.  T.  T.  State,  18  Fla.  883. 

It  is  contended  on  behalf  of  the  plaintiff  In 
error  that  the  statute,  chapter  4154,  Laws 
Fla.  (Acts  1893,  p.  77),  which  has  become  a 
law  since  the  decisions  above  cited  were 
made,  has  changed  a  bastardy  proceeding  In- 
to a  criminal  prosecution.  The  title  of  this 
statute  Is  "An  act  prescribing  the  period  of 
time  for  which  a  defendant  shall  be  impris- 
oned for  failing  or  refusing  to  give  bond  or 
comply  with  the  order  of  the  court  in  bas- 
tardy cases."  The  act  provides  that  in  such 
cases  "In  which  the  issue  shall  be  found 
against  the  defendant  or  reputed  father,  and 
judgment  is  rendered  against  him,  the  court 
shall  In  such  Judgment  specify  a  certain 
time  for  which  he  shall  be  imprisoned  In  case 
of  failure  or  refusal  to  comply  with  such 
judgment;  but  In  no  case  shall  such  term  of 
imprisonment  be  for  a  longer  period  than  one 
year."  This  act  does  not  purport  to  give 
power  to  the  courts  to  Imprison  defendants  in 
bastardy  cases  who  fall  or  refuse  to  comply 
with  the  judgment  of  the  court.  It  was  well 
recognized  that,  without  the  authority  of  an 
express  statute,  the  courts  already  had  such 
power.  Bz  parte  J.  O.  H.,  17  Fla.  362.  The 
act  recognizes  the  power,  and.  Instead  of 
making  any  grant  of  further  power,  places  re- 
strictions and  limitations  upon  the  power  al- 
ready held  and  exercised  by  the  courts.  The 
case  last  above  dted  held  that  the  court 
might  imprison  the  defendant  until  he  com- 
piled with  the  order  of  the  court  This  im- 
prisonment was  not  as  a  punishment  for  a 
crime,  but  to  enforce  obedience  to  the  judg- 
ment of  the  court  Under  this  decision,  un- 
less prevented  by  some  constitutional  guar- 
anty, an  Insolvent  or  unwilling  and  obstinate 
defendant  might  be  imprisoned  Indefinitely  or 
for  life.  The  statute.  Instead  of  mnWng  a 
criminal  prosecution  of  that  which  was  ndt 
criminal  before,  lessens  the  liability  and  dan- 
ger of  the  defendant  It  puts  certainty  and 
a  limitation  upon  the  time  of  his  imprison- 
ment, which  before  was  uncertain,  and  ap- 
parently without  limit 

A  bastardy  proceeding  is  not  a  criminal 
case  under  our  statutes,  as  they  were  before, 
or  as  they  are  now,  since  the  act  of  1883. 
The  judgment  against  the  plaintiff  In  error 
was  a  dvll  judgment  and  the  writ  cff  error 
should  have  been  sued  out  within  six  month? 
of  the  date  of  the  judgment  It  was  not  sued 
oat  within  such  time;  tttereton  the  motion 
to  dismias  the  writ  of  error  is  granted. 


(M  Fla.  19) 
BARTLEY  V.  BINGHAM. 
(Supreme  Coart  of  Florida.    June  22,  1804) 
Appbarasob  —  Effect  —  Ejbothbxt— Vbbdict— 

JUDOMBN-T  —  VaBIANOB  —  SUFFICIBNOT  OF  D«- 
80RIPT1ON. 

1.  A  general  appearance  by  the  defendant 
in  an  action  of  ejectment  cures  all  defects  in 
the  praecipe,  the  summons,  the  serrice  thereof, 
and  the  statement  reqnired  to  be  filled  there- 
with. 

2.  A  verdict  as  foUowa:  "We,  the  Jury, 
find  for  the  plaintiff,  and  that  she  is  entitled 
to  recover  from  the  defendant  the  following 
premises  in  fee  simple,"— and  describipg  the 
premises.  Is  a  saflScient  finding  of  a  right  of  pos- 
session  of  the  plaintiff  to  the  land  described  to 
authorize  a  jndgment  in  her  favor  for  the  re- 
coverv  of  the  same. 

3.  Slight  variations  in  the  verdict  and  judg- 
ment, in  the  description  of  the  land  sued  for, 
from  the  description  stated  in  the  praecipe  and 
declaration,  will  not  vitiate  a  judgment  for 
IMssession  of  the  same  where  it  appears  with 
sufficient  certainty  that  the  lands  are  practically 
the  same  as  those  sued  for. 

4.  A  description  of  land  in  a  pleading  or  in 
a  judgment  or  writ  is  sufficient  If  a  surveyor 
can,  by  use  of  snch  description,  locate  the  laiid. 

5.  A  Judgment  for  plaintiff  in  an  action  of 
ejectment  should  not  be  reversed  because  that 
portion  of  it  awarding  a  writ  to  enforce  the 
Jndgment  may  describe  the  writ  la  languog* 
not  technically  exact 

(Syllabus  by  the  Court) 

Error  to  circuit  court,  Duval  county;  James 
M.  Baker,  Judge. 

Action  by  Harriet  B.  Bingham  against 
Henry  Bartley.  Jndgment  for  plaintiff.  De- 
fendant brings  error.    Aflrmed. 

H.  H.  Buckman,  for  plaintiff  in  error.  Jaa. 
R.  Ohallen,  for  defendant  in  error. 

IIDDON,  0.  J.  The  defendant  in  error. 
the  plaintiff  in  the  court  below,  brought 
an  action  of  ejectment  against  the  plaintiff 
in  error.  The  praecipe  was  filed  May  22, 
1888,  and  a  summons  was  Issued  retom- 
able  to  the  rule  day  in  June,  1888,  at  which 
time  the  defendant,  by  his  attorney,  en- 
tered his  general  appearance  In  the  case. 
The  declaration.  In  the  usual  statutory  form, 
was  filed  to  the  rule  day  in  June,  1888. 
Upon  his  failure  to  file  any  plea,  demurrer, 
or  answer  to  the  declaration,  a  default  was 
entered  against  the  defendant  on  the  fol- 
lowing rule  day;  and  afterwards,  at  a  term 
of  court  held  on  June  19,  1889,  a  jury  was 
impaneled,  a  verdict  rend«?ed  in  favor  of 
the  plaintiff,  and  a  final  judgment  rendered 
in  favor  of  the  plaintiff,  ftom  which  the 
writ  of  error  is  taken. 

Five  asslgnmoits  of  error  are  made.  The 
first  is  that  no  rule  day  was  named  In  the 
praecipe.  A  praecipe  Is  a  written  direc- 
tion to  the  proper  officer  to  Issue  a  writ 
The  record  shows  that  a  writ  of  summons 
did  issue  In  the  case,  and  properly  stated 
the  rule  day  to  which  it  was  returnable, 
and  that  defendant,  by  his  attorney,  proper- 
ly entered  his  general  appearance  on  that 
rule  day.  This  general  appearance  cored 
all  defects  In  the  issuing  and  serring  of 
the  writ    The  purpose  of  Issuing  and  sor- 
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ing  a  writ  Is  to  give  the  court  jurisdiction 
over  the  person  of  the  defendant.  The  de- 
fendant having  entered  a  general  appearance 
in  the  case,  the  purpose  of  issuing  and 
serving  the  writ  is  accomplished;  and  we 
cannot  thereafter  question  the  validity  of 
the  praecipe  for  summons,  the  summons  it- 
self, or  the  service  thereof.  Baars  t.  Gtor- 
don,  21  Fla.  25;  Smith  v.  Bulkley,  15  Fla. 
61;  Pearce  v.  Thackeray,  13  Fla.  674;  Mer- 
cer v.  Booby,  6  Fla.  723;  Wood  v.  Bank, 
1  Fla.  378. 

The  second  assignment  is  that  no  de- 
scription of  the  lands  sued  for  was  attached 
to  the  summons.  This,  also,  was  an  ir- 
regularity, which  was  cured  by  the  general 
appearance  of  the  defendant 

The  fourth  assignment  is  that  the  ver- 
dict of  the  jury  does  not  find  that  the  plain- 
tiff is  entitled  to  the  immediate  possession 
of  the  land  sued  for.  We  do  not  think 
the  word  "immediate"  need  appear  in  the 
verdict.  The  verdijct  should  have  found,  be- 
fore Judgment  could  have  been  entered  up- 
on the  same,  the  right  of  possession  of  the 
plaintiff  to  the  land  sued  for;  and  such 
riglit  would,  of  course,  be  construed  to  be 
an  immediate  right  The  verdict  Is  as  fol- 
lows: "We,  the  jury,  find  for  the  plain- 
tiff, and  that  she  is  entitled  to  recover  from 
the  defendant  the  following  premises  in  fee 
simple,"— and  describes  the  premises.  We 
consider  this  statement  fully  equivalent  to 
a  statement  that  the  plaintiff  is  entitled 
to  the  possession  of  the  land  described  in 
the  verdict,  and  the  verdict,  in  this  respect, 
is  In  sufficient  form  to  authorize  a  judgment 
to  be  entered  upon  it  The  verdict  in  the 
case  of  Asia  v.  Hiser,  22  Fla.  378,  cited  by 
counsel,  was  quite  different  from  the  ver- 
dict now  under  consideration.  The  jury  in 
that  case  simply  said:  "We^  the  jurors  in 
the  case  of  Hiser  t.  Asia,  find  the  fee-sim- 
ple title  in  the  plaintiffs  to  the  lands  de- 
scribed," etc.  The  verdict  in  that  case  did 
not  say  tliat  the  plaintiffs  wore  "entitled 
to  recoirer." 

The  tliird  and  fifth  assignments  of  error 
relate  to  variances  appearing  in  different 
portions  of  the  pleadings  in  the  descrip- 
tion of  the  land,  sued  for  and  recovered. 
The  principal  contention  niton  this  subject 
is  that  in  the  praecipe  the  eastam  boundary 
of  the  land  in  question  (the  northeastern 
comer  of  which  Is  shown  to  begin  at  a 
point  In  township  2  south,  of  range  27  east 
in  Duval  county,  upon  the  eastern  line  of 
the  F.  Bichards  mill  grant,  east  of  the  head 
of  Bryant's  creek)  is  said  to  have  a  varia- 
tion of  "6  east,"  while  in  the  verdict  and 
judgment,  in  describing  the  same  boundary, 
the  degree  mark,  °,  appears  after  the  figure 
5,  making  the  variation  five  degrees,  or 
6*.  This  was  probably  added  in  correction 
of  an  error  purely  clerical.  This  eastern 
boimdary  line,  with  which  fault  is  found, 
Is  described  twice  in  each  the  praecipe, 
declaration,  verdict,  and  judgment    Beside 
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describing  it  by  stating  the  place  where  It 
begins,  and  the  direction  and  distance  which 
It  runs,  it  Is  also  described  as  running  along 
the  grant  line;  and,  further,  in  stating  the 
boundaries  of  the  tract  everywhere  they 
are  stated  in  the  praecipe,  the  declaration, 
the  verdict  and  the  judgment  the  eastern 
boundary  is  stated  to  be  the  eastern  line  of 
the  F.  Bichards  grant  This  line  is  one 
appearing  upon  the  public  maps  of  the 
lands  of  the  state  and  United  States,  and 
can  be  easily  located.  As  to  the  fifth  as- 
signment, as  to  the  description  of  the  land 
being  uncertain,  there  is  no  doubt  but  that 
the  description  could  be  improved  upon. 
The  southern  boundary  would  appear  to 
be  Incorrectly  stated.  We  thiuk,  however, 
that  a  surveyor,  with  the  description  given, 
could  locate  the  land;  and,  if  this  is  true, 
the  description  is  sufficient  Buesing  t. 
Forbes,  33  Fla.  — ,  15  South.  209. 

It  is  also  alleged  as  error  that  the  judg- 
ment directed  a  writ  of  ejectment.  Instead 
of  a  writ  of  habere  fadas  possessionem. 
The-  writ  itself,  if  any  issued.  Is  not  brought 
up  in  the  record,  so  that  we  can  see  what 
it  Is.  The  technical  name  of  the  writ  in 
an  action  of  ejectment  is  not  a  writ  of 
ejectment,  although  an  "ejectm^it"  In  its 
ordinary  definition,  of  an  expulsion  or  ouster 
of  the  defendant  result  from  the  writ  The 
purpose  of  a  judgment  was  to  have  a  judi- 
cial determination  of  the  title  and  right 
of  possession  of  the  land  sued  for.  This 
has  been  done  in  this  case.  It  should  not 
be  reversed  because  it  uses  terms  not  tech- 
nically exact  in  reference  to  the  writ  to 
be  issued  to  enforce  it,  nor  should  it  be 
reversed  even  if  it  failed  to  award  a  writ 
of  possession.  Mlnkhart  v.  Hankler,  19  Bl. 
47.  We  think  the  judgment  in  this  case 
sufficient  to  authorize  a  writ  of  possession. 
If  a  writ  that  Is  not  authorized  by  law 
issues  upon  It,  the  proper  remedy  is  by 
motion  to  quash  the  writ  in  the  court  below. 

We  see  no  error  in  the  record.  The  judg- 
ment of  the  circuit  court  is  afilrmed. 


(84  FU.  M) 
BABTLEY  v.  BINGHAM. 
(Supreme  Court  of  Florida.    June  22,  1894.) 
Ejictmsnt — Jddohkht — Vbkdiot. 
The  judement  of  the  court  below  in  this 
case  is  affirmed,  for  reasons  stated  in  the  case 
(decided    at   the   present   term)   of   Bartley   v. 
Bingham,  15  Son&.  692. 
(Syllabus  by  the  Court) 

Error  to  circuit  coiurt,  Duval  county;  James 
M.  Baker,  Judge. 

Action  by  Harriet  E.  Bingham  against 
George  Bartley.  Judgment  for  plaintiff.  De- 
fendant brings  error.    Affirmed. 

H.  H.  Budunan,  for  plaintiff  in  error.  Jas. 
R.  (yhallen,  for  defendant  In  error. 

LIDDON,  0.  J.  In  this  case  the  recwd 
is  almost  identical  with  that  of  Bartley  y. 
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Bingham  (decided  at  tiie  present  term)  15 
South.  592.  The  very  same  questions  are 
presaited  for  adjudication  In  each  of  the 
cases,  and  both  cases  were  submitted  upon 
the  same  briefs  by  both  parties.  For  rea- 
sons stated  in  the  opinion  in  the  case  de- 
cided, the  judgment  of  the  circuit  court  Is 
affirmed. 

dOe  Ala.  1B4) 

SYIiLAOAUGA  LAND  CO.  T.  HENDRIX. 
(Supreme  Oourt  of  Alabama.  May  17,  1894.) 
Bond  for  Titlb — Cokstbdotion. 
A  bond  tor  a  deed,  after  recitiniir  the  sale 
of  the  land  for  $166.66  cash,  and  $333.35  pay- 
able In  one  and  two  years,  recraectiyely,  pro- 
Tided  for  the  making  of  a  deed  on  the  pay- 
ment of  the  notes  for  the  deferred  payments 
at  maturity,  and  also  provided  that  the  gran- 
tee should  erect  certain  manufactorieo,  or  have 
them  in  "diligent  course  of  construction"  at 
the  maturity  of  the  first  of  the  notes,  and 
that,  on  ita  failure  so  to  do,  both  of  the  notes 
should  be  forfeited.  HM,  that  the  grantee 
was  entitled  to  a  conv^anoe  of  the  land  at 
the  price  of  1166.66  if  the  mills  were  not  built 
or  In  coarse  of  diligent  construction  at  tiie  ma- 
turity of  the  first  note. 

Appeal  from  chancery  court,  Talladega 
county;  S.  K.  McSpadden,  Chancellor. 

AcOon  by  J.  M.  Hendrix  against  the  Syl- 
lacauga  Land  Company;  From  a  Judgment 
for  plaintifr,  defendant  appeals.    Affirmed. 

Oa  December  3,  1S92,  the  appellee,  J.  M. 
Hendrix,  filed  his  bill  against  the  appellant, 
the  Syllacauga  Land  Company,  to  enforce  the 
specific  ];>erf<x'mance  of  a  contract  for  the 
sale  of  a  certain  lot  in  the  town  of  Sylla- 
cauga, In  Talladega  county,  Ala.  The  bill 
avers  that  on  April  9,  1892,  the  complainant 
purchased  a  lot  from  the  Marble  City  Land 
&  Furnace  Company  for  fSOO,  one-third  of 
the  purchase  money  to  be  paid  In  cash,  and 
the  balance  payable  In  equal  installments  of 
one  and  two  years;  that  he  paid  the  cash 
payment,  and  executed  his  promissory  notes 
for  each  of  the  others;  and  that  thereupon 
there  was  given  to  bim  a  bond  for  title  evi- 
dencing Uie  contract  of  sale,  which  Instru- 
ment Is  copied  in  the  opinion.  It  was  also 
averred  that,  upon  the  maturity  of  the  first 
of  said  notes,  be  was  ready  and  willing  to 
pay  the  same  upon  the  compliance  by  the 
said  Marble  City  Land  &  Furnace  Company  of 
the  agreements  and  conditions  contained  in 
said  bond  for  title,  but  that  said  company 
wholly  failed  to  keep  this  agreement,  and 
did  not  comply  with  the  stipulations  and  ro- 
qulrements  of  said  contract;  and  also  re- 
fused, upon  demand,  to  execute  to  the  com- 
plainant a  deed  to  the  lot  in  question.  The 
bUl  also  averred  that,  since  the  execution  of 
said  contract,  the  Marble  City  Land  &  Fur- 
nace Company  had  changed  its  name  to  that 
of  the  Syllacauga  Land  Company.  The 
prayer  of  the  bill  was  that,  upon  the  final 
hearing,  the  chancellor  should  caned  both 
of  the  notes  given  for  the  deferred  payments, 
and  divest  the  title  to  the  said  lot  In  question 
oot  -ot  tb«  Syllacauga  Land  Company,  and 


invest  It  in  the  complainant  The  respond- 
ent demurred  to  the  bill,  assigning  sevoal 
grounds,  among  which  were  the  following: 
(1)  That  the  bill  contained  no  equity;  ® 
that  it  does  not  show  that  the  defendant  ao- 
thorized  the  execution  of  the  said  contract; 
(8)  that  the  stipulaticm  to  erect  certain  man- 
ufactories and  industrial  establishments,  etc, 
or  to  cause  the  same  to  be  erected.  Is  not 
supported  by  any  consideration,  and  Is  In- 
valid; (4)  that  it  Is  not  averred  that  there 
jr&!e  any  false  representations  made  to  Hie 
complainant,  and  no  contract  Is  shown  on 
the  part  of  the  defendant  to  convey  the  lot 
to  the  complainant  upon  the  payment  of  the 
first  installment  of  the  purchase  money;  (6) 
that  the  bill  shows  that  the  complainant  tiaa 
not  paid  the  purchase  money  in  full,  and  con- 
tains no  ofTer  to  pay  the  same,  and  shows 
no  state  of  facts  that  entitles  the  complain- 
ant to  the  specific  performance  of  the  con- 
tract as  prayed  for. 

O.  O.  Whitson,  for  appelant  Otts  * 
Dixon  and -Cecil  Browne,  for  appellee. 

McCLELLAN,  J.  In  the  view  we  take  of 
this  case,  but  little  need  be  said  In  disposing 
of  It  To  oar  minds  the  sole  question  In  it 
has  reference  to  the  intention  of  the  parties, 
to  be  gathered  from  the  terms  of  the  bond 
for  title  which  the  land  company  execated, 
and  which  the  complainant  below  accepted. 
It  la  as  follows:  "State  of  Alabama,  Talla- 
dega County.  Enow  all  men  by  these  pres- 
ents, that  the  Marble  City  Land  and  Furnace 
Company,  a  corporation  incorporated  under 
the  laws  of  Alabama,  Is  held  and  firmly 
bound  unto  3.  M.  Hendrix  in  the  sum  of  one 
thousand  dollars.  l%e  condition  of  the  above 
obligation  Is  such  that,  whereas,  for  the  con- 
sideration of  ¥166  06A00  dollars,  this  day  paid 
the  said  Marble  City  Land  and  Furnace  Com- 
pany by  the  said  J.  M.  Hendrix,  and  the  fur- 
ther sum  of  $333  35A00  dollars,  to  be  paid  to 
the  Marble  City  Land  and  Furnace  Ca,  by 
the  said  J.  M.  Hendrix,  payable  In  ohe  and 
two  years,  respectively,  wltli  Interest  f^m 
date,  at  the  office  of  the  Marble  City  Land 
and  Furnace  Company  in  Syllacauga,  Ala- 
bama, the  Marble  Oity  Land  and  Furnace 
Company  has  this  day  bargained  and  sold  to 
the  said  J.  M.  Hendrix  certain  real  estate  sit- 
uated in  the  city  of  Syllacauga,  Talladega 
.county,  state  of  Alabama,  known  and  desig- 
nated on  the  map  of  the  said  Marble  City 
Land  and  Furnace  Company  as  follows:  Xot 
No.  S,  In  block  No.  A,  fronting  80x70  feet 
on  Ourran  street,  and  ronnhig  back  with 
equal  width.'  Now,  if,  upon  the  payment  of 
said  notes  promptly  at  maturity,  and  inta> 
est,  as  herein  stipulated,  the  said  Marble  Oity 
Land  and  B^imace  Company  causes  to  be 
made  or  makes  to  the  said  J.  M.  Hendrix,  or 
his  heirs,  a  good  and  sufficient  title,  with 
covenants  of  warranty,  to  the  afmresald  real 
estate,  then  this  obligation  to  be  void;  other- 
wise to  remain  to  full  force  and  effect.    Hm 
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Marble  Olty  land  and  Pnrnace  Company 
goarantles  and  pledges  to  tbe  pnrchaaer  here- 
of that  It  will  erect,  or  canse  to  be  erected, 
at  SyUacauga.  Alabama,  the  following  mann- 
factorlea,  to  wit:  One  ten  thousand  spindle 
cotton  mill;  one  rolling  mill;  one  fnm}tare 
factory.  If  the  company  falls  to  erect,  or  to 
have  In  dlUgoit  course  of  constmction,  said 
manufacturing  plants  at  the  matnrlty  of  first 
of  said  notes,  above  described,  then  both  of 
said  notes  shall  be  forfeited,  and  the  pur- 
chaser hereof  shall  be  released  from  the  pay- 
moit  hereof;  bat  no  other  penalty  or  liability 
Shan  be  Tlslted  upon  said  company  on  ac- 
oonnt  of  failure  to  erect  said  manufacturing 
plants  as  aforesaid,  other  than  the  torfeiture 
of  the  balance  of  the  purchase  money  for 
said  land,  eyldenced  by  said  notes  as  afore- 
said. In  testlmcHiy  whereof,  the  said  Marble 
OII7  Land  and  Furnace  Oompany  has  bere- 
nnto  signed  its  oorpwate  name,  »nd  caused 
Its  corporate  seal  to  be  hereunto  aiOzed  by  its 
president,  who  is  authorized  thereto,  on  this, 
the  9th  day  of  AprU,  1891.  .Marble  City  Land 
&  Furnace  Company.  S.  B.  Noble,  Vice  Pres- 
ident" 

The  parties  could  not  have  Intended  that, 
notwithstanding  the  failure  of  the  vendor  to 
erect  the  cotton  mill,  rolling  mill,  and  furni- 
ture factory  stipulated  for  and  guarantied 
in  the  bond,  the  vendee  would  not  be  entitled 
to  the  land  except  on  payment  of  the  notes, 
as  well  as  the  cash  Installment  of  the  pur- 
chase money,  for  this  would  have  been  to 
destroy  the  guaranty  altogether,  and  to  re- 
quire complainant  to  pay  the  sum  evidenced 
by  the  note  when  the  defendant  had  expree*- 
ly  released  his  claim  tn  that  regard.  Nor 
could  It  have  been  in  tbe  minds  of  tbe  parties 
that  the  bond  should  become  mere  waste  pa- 
per, and  the  sale  of  land  be  avoided,  because 
of  the  failure  of  the  mak»  of  the  bond  to 
perform  one  of  Its  express  stipnlatiMis.  This 
would  be  to  convert  a  stipulation  manifestly 
Intended  for  the  vendee's  benefit  into  a  stipu- 
lation for  tbe  benefit  of  the  vendor,  and  to 
oiable  the  latter  to  take  advantage  of  its 
own  wrong  and  default,  to  the  direct  Injury 
of  the  vendee,  in  the  loss  of  the  caslr  pay- 
ment It  cannot  be  that  It  was  In  the  con- 
templation of  the  parties  that  the  guaranty 
should  operate  collaterally,  affording  the  ven- 
dee an  action  for  damages,  after  paying  the 
notes,  but  re<inlring  him  to  pay  them  for  a 
breach  of  it;  for,  if  any  one  mattor  is  plainer 
than  another  in  this  Instrument  it  Is  that 
upon  breach  of  the  guaranty,  tbe  notes  should 
become  at  once  forfeited;  I.  e.  the  money  the 
vendor  would  otherwise  have  been  entitled  to 
Tsnier  them  should  be  forfeited  to  the  ven- 
dee, and  that  the  purchaser  should  be  re- 
leased £rom  the  payment  therec^  And  how 
there  could  be  any  duty  resting  on  the  vendee 
to  pay  money  which  was  thus  forfeited  to 
him,  and  his  obligation  to  pay  which  is  thus 
the  condItl(«  transpiring,  expressly  released, 
Is  not  conceivable.  There  Is  to  our  minds 
but  one  possible  construction  to  put  on  the 


contract  evld^iced  by  this  bond,— but  one 
possible  conclusion  as  to  what  the  parties  in- 
tended in  entering  into  It— and  that  is  tills: 
The  defendant  sold  and  agreed  to  convey,  and 
the  complainant  purchased  and  was  to  re- 
ceive a  conveyance  of,  the  land,  at  tbe  price 
of  $106.66  if  tbe  specified  mills  and  factory 
were  not  built  or  in  course  of  "diligent  con- 
struction," at  a  certain  future  day,  and  at  tbe 
price  of  $500  if  said  mills  and  factory  should 
be  built  or  in  course  of  diligent  construction, 
at  said  day.  This  is  the  essence  of  the  con- 
tract To  so  Interpret  It  offends  none  of  Its 
terms,  nor  contravenes  any  of  them,  except 
to  the  extent  other  of  its  stipulations  author- 
ise and  require;  and  it  is  the  only  construc- 
tion of  it  which  can  at  all  be  justified  by  the 
language  the  partiek  have  used  to  express 
their  purposes  and  agreements.  The  sale  was 
upon  the  consideration  of  $600  In  the  event 
the  mills,  etc.,  were  built  etc.,  by  the  day 
named,  and  upon  the  oonsidemtion  of  $106.66 
if  they  were  not  so  built  The  conditicm 
upon  which  the  larger  consideration  was  to 
be  paid  has  not  and  can  nev^  ocoor.  Tbe 
time  has  passed,  and  the  mills  and  factory 
nor  any  of  them  had  not  then  been  erected, 
nor  were  they  or  either  of  them  then  In  course 
of  erectlcm.  The  state  of  f^ts  upon  which 
the  other  and  smaller  sum  was  to  be  taken  as 
full  consideration  transpired  before  and  was 
existent  at  the  time  of  bill  filed.  That  full 
consideration  had  then  been  fully  paid,  and 
the  ccHupialnant  was  entitled  to  the  relief 
prayed  in  bis  bill,— the  specific  performance 
of  the  contract  to  convey,  evidenced  by  the 
defendant's  title  bond.  The  foregoing  dis- 
poses of  an  the  assignments  of  error  dis- 
cussed in  the  brief  of  counsel  for  appellant. 
Others  will  not  be  considered,  althoogb  tbere 
is  a  statement  in  tbe  brief  tliat  "eadi  and 
every  assignment  of  error  is  urged."  Wil- 
liams V.  Spraglns  (Ala.)  15  South.  247.  The 
decree  overruling  the  demurrer  Is  afllrmed. 
AfiSrmed. 


Ott  Als.  SOS) 

WUiTK  et  aL  v.  KAEN. 

(Supreme  Court  of  Alabama.    May%18,  1894.) 

Qaknishbb'b  A5SWER— Kfpeot — Stock  Bdbscxip- 
Tios—CoNSTRDCTtos— Parol  Evidbkce. 

1.  If  a  garnishee's  general  denial  of  liability 
is  inconsistent  with  tbe  particular  facts  stated 
by  him,  Bu^  facts  control,  and  judgment  may 
be  entered  without  contesting  the  answer. 

2.  Garnishee  subscribed  for  $5,000  worth  of 
stock  of  a  railroad  company,  with  the  priyilege 
of  changing  his  subscription  if  he  desired.  The 
corporation  was  not  then  formed,  and  the  per- 
sons who  took  the  sabscription  were  not  au- 
thorized by  law  to  take  it  and  It  was  merely 
taken,  along  with  othws,  to  find,  In  a  general 
way,  how  much  stock  would  probably  be  taken 
when  the  corporation  was  formed.  When  the 
corporation  was  formed,  garnishee  took  and  paid 
for  $2,600  of  stock.  Held,  that  he  was  not  lia- 
ble on  the  $5,000  subscription. 

8.  The  role  that  contemporaneous  stlpnla* 
tions  cannot  be  shown,  to  alter  a  written  con- 
tract, does  not  apply  to  cases  where  the  execu- 
tion and  deliveiy  at  the  writing  are  in  issue. 
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Appeal  from  circuit  court,  Moutgomery 
county;  John  R.  Tyson,  Judge. 

Action  by  J.  M.  White  and  others  against 
the  Alabama  Terminal  &  Improvement  Com- 
pany, on  a  note.  Maurice  Kahn  was  sum- 
moned as  garnishee.  From  a  judgment  for 
the  garnishee,  plaintifiT  appeals.    Affirmed. 

On  January  12,  1893,  the  plaintiff  recover- 
ed a  judgment  against  the  defendant,  the 
Alabama  Terminal  &  Improvement  CSom- 
pany,  for  $6,200.  At  the  same  term  of  the 
comrt  the  garnishee  answered  in  writing, 
denying  very  folly  any  indebtedness  to  the 
defendant,  but  on  motion  of  the  plaintiff 
he  was  required  to  answer  orally.  The 
facts,  as  disclosed  by  his  oral  answer,  are 
stated  tn  the  opinion.  The  paper  which  the 
garnishee  testified  he  signed  when  in  the 
office  of  Mr.  Wiley  was  in  words  and  figives 
as  follows: 

"We,  the  undersigned,  spbscrlbe  to  the 
c&T^tal  stock  of  the  Alabama  Terminal  and 
Improvement  Company  the  amounts  oppo- 
site our  respective  names: 

David  Weil,   Montgomery,   Ala. .  ^  1,000  00 
B.    P.    Tattman    and    associates, 

Montgomery,    Ala 23,000  00 

Fox  Henderson,  Troy,  Ala 15,000  00 

Joel   D.  Mnrphy,  Troy,  Ala 6,000  00 

L.  &  W.  J.  HendeiBon,  Troy,  Ala.  10,000  00 

J.  O.  Haas,  Montgomery,  Ala....  5,000  00 

S.  Roman,  Montgomery,  Ala....  4,000  00 

M.   Kahn,   Montgomery,   Ala....  6,000  00" 

On  the  facts  disclosed  by  the  garnishee 
In  his  oral  answer,  the  plaintiffs  moved 
the  court  for  a  judgment  against  him  for 
$2,500.  Tills  motion  was  overruled,  and 
the  plaintiffs  excepted.  On  motion  of  the 
garnishee,  he  was  discharged,  and  judg- 
ment was  rendered  accordingly,  and  the 
plaintiffs  duly  excepted  to  this  ruling. 

Tompkins  &  Gray  and  Roquemore,  White 
&  Dent,  for  appellants.  Brlckell,  Semple 
Sc  Ounter,  tor  appellee. 

HBAD,  J.  This  appeal  Is  from  the  re- 
fusal of  the  circuit  court  to  grant  pliUn- 
tiffs'  motion  for  judgment  against  the  gar- 
nishee, Kahn,  on  his  answer.  The  plain- 
tiffs accented  the  answer  as  true,  interpos- 
ing no  contest,  and  relied  upon  its  terms, 
as  showing.  In  judgment  of  law,  an  admis- 
sion of  Indebtedness  due  and  owing  by  the 
garnishee  to  the  defendant,  the  Alabama 
Terminal  &  Improvement  Company.  The 
sole  question  then  Is,  does  the  answer  show 
an  admission  of  indebtedness,  entiUing  plain- 
tiff to  judgment?  The  answer  was  given 
orally  upon  the  stand,  and  reduced  to  writ- 
ing under  the  eye  of  the  court  Its  general 
response  is  a  positive,  complete  denial  of 
any  indebtedness  whatsoever.  But,  as  re- 
quired by  plaintiffs,  who  were  present,  at 
the  time  it  was  made,  the  garnishee  dis- 
closed the  facts,  in  detail.  In  reference  to  a 
particular  transaction  supposed  to  have  been 
had  by  him  with  the  defendant;  and  these 
facts,  as  so  disclosed,  the  plaintiffs  Insist, 


explain  and  overcome  the  general  denial, 
and  show  that  in  law  the  garnishee  was 
Indebted  to  the  defendant  It  is  a  principle 
of  law  that  such  a  denial  may  be  overcome, 
and  the  plaintiff,  if  the  facts  warrant,  be 
entitled  to  judgment  upon  the  answer,  with- 
out contesting  it;  but  in  order  to  that  re- 
sult the  particular  facts  stated  must  clearly 
and  distinctly  disclose  the  liability  of  the 
garnishee.  The  facts  stated  will  be  taken 
as  strictly  true.  Allen  t.  'iiorgan,  1  Stew. 
(Ala.)  9;  Robinson  v.  Rapelye,  2.  Stew. 
(Ala.)  86;  Fresnall  v.  Mabry,  3  Port  (Ala.) 
105;  Smith  t.  Chapman,  6  Port  (Ala.)  365; 
Stubblefleld  y.  Hagerty,  1  Ala.  88;  Mims. 
V.  Parker,  Id.  421;  Foster  v.  Walker,  2 
Ala.  177;  Fortune  y.  Bank,  4  Ala.  385; 
Blair  V.  Rhodes,  5  Ala.  648;  Price  v.Thom- 
ason,  11  Ala.  875.  If  an  answer  is  evasive, 
it  may  be  stricken  from  the  file  for  that 
cause,  and,  judgment  nisi  rendered,  bat  no 
judgment  can  be  rendered  upon  it  iSima  y. 
Parker,  supra. 

The  inquiry  then  recors,  do  the  statemails 
of  Kabn's  answ^  show,  in  judgment  of  law, 
a  clear,  distinct  admission  of  an  indebtedness 
due  and  owing  by  him  to  the  defendant?  Ap- 
pellants' counsel  have  not  argued  the  question 
upon  which,  it  seems  to  us,  the  controversy 
turns.  It  is  not  a  question,  we  conceive,  up- 
on the  facts  disclosed  by  the  answer,  whether 
the  garnishee  had  been  released  by  the  cor. 
poration  from  a  binding  contract  of  sub- 
scription for  $2,500  of  the  capital  stock  of 
the  Alabama  Terminal  &  Improvement  Com- 
pany, but  rather  whether  he  had  ever  altered 
Into  such  a  contract  Without  deciding  any- 
thing touching  such  a  release.  It  would  se^n 
to  the  writer  that  the  assent  or  acquiescence 
of  existing  cori>orate  creditors  would  be  nec- 
essary, in  order  to  bind  them,  when  the  re- 
lease is  founded  upon  no  other  conslderati(Mi 
than  a  mere  relinquishment  of  the  stock  by 
the  subscriber.  We  let  It  be  conceded,  tor 
the  purpose  of  this  case,  that  no  such  release 
of  the  kind  occurred,  had  the  garnishee  en- 
tered into  a  contract  binding  him  to  take 
and  pay  for  the  $2,500  of  the  capital  stock 
of  the  defendant  corporation  as  the  plalntUTs 
contend.  Assuming  (as  we  may,  in  favor  at 
the  garnishee)  that  the  Alabama  Terminal  & 
Improvement  Company  was  organized  as  a 
corporation  under  the  proviidons  of  the  Code, 
then  in  force,  regulating  the  formation  of 
general  business  corporations,  the  law  re- 
quired that  the  persons  desiring  to  form  the 
corporation  should  file  with  the  probate  court 
of  the  county  of  the  oniy  or  principal  place 
of  business  of  the  company  a  dedaration.  in 
writing,  signed  by  themselves,  setting  forth 
their  names  and  residences,  and  other  mat* 
ters  specified  in  the  statute,  whereupon  the 
probate  judge  was  required  to  Issue  to  the 
parties,  or  any  two  of  them,  a  commission 
constituting  them  a  board  of  corporators,  giv* 
ing  them  authority  to  open  boolES  of  sab- 
scription  to  the  capital  stock  of  the  proposed 
company,  and  requiring  them  to  give  notice; 
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to  be  prescribed  by  the  Judge,  of  the  times 
and  places  of  opening  the  books  of  subscrip- 
tion. Upon  obtaining  bona  fide  sabscrip- 
tions  for  at  least  50  per  cent  of  the  author- 
ized stock,  the  board  of  corporators  was  re- 
quired to  call  the  subscribers  together,  who 
should  proceed  to  organl2se  the  company  by 
electing  directors,  who  should,  In  turn,  elect 
specified  corporate  officers.  Upon  the  com- 
pletion of  this  organization,  and  the  pay- 
ment by  the  subscribers  to  the  treasurer,  or 
otb&e  designated  poson,  of  20  per  cent  of 
the  amounts  subscribed,  the  t>oard  was  re- 
quired to  certify  the  facts  to  the  Jadge  of 
probate,  who  should  thereupon  Issue  to  the 
company  a  certlflcate  of  due  Incorporation. 
Thns,  we  see,  the  persons  composing  this 
board  were  the  lawfnUy  appointed  agents  to 
make,  with  others,  in  behalf  of  the  proposed 
corporation,  contracts  of  subscription  for  its 
capital  stock.  They  alone  were  authorized 
to  bind  the  company  in  that  behalf,  and  any 
sncb  contracts  shown  to  have  been  entered 
Into  by  them  would  bind  both  the  company 
and  the  subscriber.  A  subscription  taken  by 
a  person  or  persons,  other  than  this  board, 
during  the  process  of  organization,  would  be 
unauthorized,  possessing  no  binding  efficacy 
upon  the  corporation,  miless  and  until  by  it 
ratified  and  adopted  in  a  lawful  way.  On 
tlie  part  of  the  subscriber,  it  could  rifle  no 
higher  than  an  offer  to  take  the  stock,  re- 
vocable by  him  at  any  time  before  adoption 
or  acceptance  by  the  corporation.  The  an- 
swer of  the  garnishee  discloses  the  following 
facts:  Some  time  In  the  summer  of  1887  a 
Mr.  Stem  went  into  the  store  of  garnishee, 
and  said  to  him:  "Let  us  go  ot^  to  Mr. 
Wiley's  office,  and  meet  a  few  gentlemen. 
They  are  going  to  start  a  company  to  build 
a  railroad.  We  want  to  see  how  much  stock 
we  can  get  up  for  It"  Oamlsbee  went  to 
Mr.  Wiley's  office  with  him,  and  they  there 
met  Mr.  Roman,  Mr.  Woolfolk,  and  B.  B. 
Joseph.  These  gentlemen  were  talidng  about 
there  going  to  t>e  millions  and  billions  in  it 
They  then  handed  aroQUd  a  paper  (which 
is  attached  to  the  answer,  and  will  be  set 
out  in  the  statement  of  facts  by  the  reporter), 
and  said,  "Put  down  whatever  you  want 
with  the  privilege  to  change  the  amount  any 
time,  whenever  you  wish."  Thereupon,  gar- 
nishee signed  the  paper,  saying  he  would 
take  $5,000,  with  privilege  of  changing  it 
when  the  time  came  for  settlement  Roman 
and  Joseph  subscribed  at  same  time.  He 
then  left  the  office.  Afterwards,  and  before 
the  time  came  for  settlement  he  told  the 
president  of  the  company,  Mr.  Woolfolk,  that- 
be  wotild  only  take  $2,500.  Woolfolk  replied 
that  it  mattered  not,  as  they  could  place  all 
their  stock.  Afterwards,  in  August  1887, 
garnishee  gave  his  note  to  the  company  for 
$2,500,  payable  on  a  contingency,  and  show- 
ing on  its  face  that  it  was  for  garnishee's 
entire  subscription  to  the  capital  stock  of 
said  company.  This  note  was  accepted  by 
the  company,  by  it  assigned  to  another,  and 


by  tlie  assignee  collected  of  the  garnishee  by 
suit.  Garnishee  never  signed  any  book  of 
subscription,  or  other  paper  than  as  above 
stated.  Two  calls  of  5  per  cent  on  $2,500 
were  severally  made  on  him  by  the  company, 
which  he  paid  before  paying  the  note  to  the 
assignee.  The  company  nev»  claimed  of 
him  any  more  than  the  $2,500  for  which  he  . 
gave  bis  note.  Garnishee  was  not  present 
at  the  organization  of  the  company.  Was 
present  at  only  one  meeting  of  the  company, 
which  was  in  the  fall  of  1891.  He  then  saw 
Woolfolk  preside,  as  president  of  the  com- 
pany. 

The  foregoing  comprises  every  material  fact 
disclosed  by  the  answer,  and  they  leave  the 
case,  it  seems  to  ns,  scarcely  within  the  pale 
of  discussion.  In  the  first  place,  there  Is 
nothing  to  show  that  Roman,  Woolfolk,  Jo- 
seph, and  Stem,  at  the  time  of  the  meeting 
in  Wiley's  office,  had  any  legal  connection 
whatever  with  the  organization  of  the  cor- 
poration, or  were  authorized,  in  any  manner 
or  form,  to  receive  subscriptions  to  its  cap- 
ital stock.  On  the  contrary,  what  they  said 
at  the  time  repels  all  inference  that  they  were 
acting,  or  professing  to  act  as  representa- 
tives of  the  corporation,  but  shows,  by  a  Just 
inference,  that  the  paper  signed  by  garnishee 
and  others  was  not  intended  to  be  effectuated 
into  a  binding  contract  of  subscription  by  de- 
livery to,  and  adoption  of,  the  corporation; 
and  there  is  nothing  in  the  answer  tending 
to  show  that  it  was  ever  delivered  to^  oe 
ratified  or  adopted  by,  the  corporation.  It 
was  a  paper,  we  may  Justly  infer  from  what 
was  said  at  the  time,  designed  merely  as  a 
test  of  what  might  be  done  towards  gretting 
up  a  requisite  amount  of  subscriptions  to 
form  a  corporation  to  build  a  railroad;  and, 
so  far  as  we  are  advised,  it  remained  in 
the  private  imssesslon  of  the  gentlemen  who 
to<A  it  or  some  or  one  of  them,  until  the 
present  plaintlfla  got  it  into  their  possession. 
How  or  from  whom  they  obtained  it  does 
not  appear.  So  far  from  being  shown  that 
Roman,  Woolfolk,  Joseph,  and  Stem,  or 
either  of  them,— we  know  not  whom,— con> 
stituted  a  board  of  corporators  to  receive 
subscriptions  for  the  company,  it  is  not  made 
to  appear  that  a  declaration  for  incorpora- 
tion, even,  had  at  that  time  been  ffied.  The 
inference  from  what  Stem  said  when  he  in- 
vited garnishee  into  Wiley's  office  is  that  it 
had  not  When  the  declaration  was  filed, 
who  the  corporators  were,  who  the  board 
to  receive  subscriptions,  and  when  the  com- 
pany was  organized,  we  are  not  Informed. 
Upon  these  facts,  we  are  bound  to  hold  that 
the  paper  supposed  by  the  plaintiffs  to  be 
a  contract  of  subscription  by  garnishee  for 
$5,000  was  never  executed  and  delivered  by 
the  garnishee  so  as  to  become  binding  upon 
him.  Suppose  the  stock  had  risen  largdy  in 
value,  and  Kahn,  upon  the  facts  he  discloses, 
was  now  claiming  the  additional  $2,50a 
With  what  grace  could  he  make  such  a  de- 
mand on  the  company?   If  the  company  was 
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not  boand  by  a  contract  of  sabscription,  he 
was  not 

It  1b  ar^ed  that  what  was  said  at  the 
time  the  paper  was  signed  cannot  be  con- 
sidered, by  reason  of  the  general  role  that 
antecedent  and  contemporaneous  oral  stipula- 
tions cannot  be  received  to  alter  or  vary  the 
terms  of  a  written  contract.  The  rule  has 
no  application  when  the  execution  of  the 
writing  Is  the  subject  of  Inquiry.  It  pre- 
supposes the  due  execution  and  delivery  of 
the  writing  In  a  way  to  bind  both  parties 
to  Its  t^ms.  Upon  the  issue  of  execution 
vel  noa,  what  was  said  and  done  at  the  time, 
and  by  whom  done,  are  the  very  vital  facts. 
Affirmed. 


(m  Ala.  824) 

BODEN  et  al.  v.  BROWN. 
(Snpieme  Court  of  Alabama.    May  16,  1894.) 

EXBMPTIONS  IN  OaBNISHHBKT — FlUNG  IXVBNTOBT 

—Best  and  Bboondart  Evidbscb. 

1.  Code,  (  2525,  providing  that  a  debtor 
claiming  property  as  exempt  shall,  within  the 
first  three  days  of  the  followiiig  term,  file  a  com- 
plete inventory  of  his  personal  property,  does 
not  apply  to  claim  of  exemptions  fn  property 
ramuneo,  which  is  governed  wholly  by  section 
2538,  providing  that  the  debtor  may  file  a  claim 
thereto,  with  the  inventory  required  in  section 
2526,  at  any  time  before  condemnation. 

2l  On  an  issue  as  to  the  market  value  of 
certain  stock  at  the  time  of  claiming  exemptions, 
a  witneea  cannot  testify  for  what  price  defend- 
ant transferred  the  stock,  when  the  time  of 
transfer  does  not  appear. 

3.  A  bank  officer  cannot  testify  as  -to  the 
contents  of  books  of  the  bank,  without  pro- 
ducing them. 

Appeal  from  city  court  of  Birmingham;  E. 
A.  Sharpe,  Judge. 

Action  I^  B.  F.  Boden  &  Co.  against  D. 
H.  Brown.  From  a  judgment  for  defend- 
ant, plaintiffs  appeal.   Affirmed. 

On  the  4th  day  of  May,  18S8,  B.  F.  Boden 
ft  Co,  recovered  a  judgment  against  D.  H. 
Brown,  in  the  dty  court  of  Birmingham,  tor 
the  sum  of  $566.66.  On  May  10,  1892,  the 
said  Boden  &  Co.  sued  out  a  writ  of  garnish- 
ment on  said  judgment  against  the  Louis- 
yllle  &  Nashville  Railroad  Company.  Upon 
the  garnishee  answering,  showing  Its  in- 
debtedness to  the  defendant,  the  said  D.  H. 
Brown,  on  May  80,  1892,  filed  his  claim  of 
exemptions,  which  contained  the  following 
description  of  the  jiroperty  claimed  as  ex- 
empt: "The  snm  or  sums  of  money  that  may 
now  be  due  cr  may  become  due  to  me  from 
the  LoolsvlUe  &  Nashville  Railroad  Com- 
pany for  the  month  of  May,  1892."  This 
claim  also  contained  the  following  recital: 
"In  addition  to  the  foregoing,  which  does  not 
exceed  $125,  affiant  owns  and  claims  the 
following  property,  to  wit:  1  horse,  worth 
$125,  and  one  watch,  worth  $10,  all  of  which 
he  «^ms  as  exempted  to  falm."  On  June  1, 
1892,  the  said  B.  F.  Boden  ft  Co.  filed  their 
contest  of  exemption,  and  on  June  7th  de- 
manded from  the  said  Brown  "a  full  and 
complete  inventory  of  all  of  his  properijr. 


except  such  as  is  exempt  from  levy  and  sale, 
with  the  value  and  location  thereof,  and  all 
moneys,  debts,  and  choses  in  action  belong- 
ing to  him,  or  In  which  he  was  beneficially 
interested,  with  the  value  of  each  of  them." 
Notice  of  the  contest  of  the  claim  to  exemp- 
tion was  accepted  by  the  attorneys  of  Brown 
on  June  10,  1892.'  In  response  to  the  de- 
mand for  a  complete  Inventory  of  his  per- 
sonal property,  D.  H.  Brown,  on  October  3, 
1893,  filed  the  following  paper,  properly  veri- 
fied: "Inventtoy  of  the  personal  property  of 
D.  H.  Brown,  in  the  matter  of  the  contest  of 
exemptions  in  the  case  of  John  B.  Roden: 
The  salary  due  to  him  from  the  Louisville 
&  Nashville  Railroad  Company  one  month, 
$125;  one  horse,  value  $125;  and  one  watch, 
worth  $10r-and  that  he  has  no  other  prop- 
erty." On  motion  of  the  plaintiffs  the  gar- 
nishee was  required  to  answer  orally;  and  on 
October  3,  1892,  tiie  Louisville  ft  NaahvUle 
Bailroad  Company,  as  garnishee,  answered 
orally.  In  open  court;  through  D.  H;  Brown, 
who  was  authorized  to  answer  for  said  com- 
pany. By  this  answer  it  was  disclosed  that, 
at  the  time  of  the  written  answ»  of  the 
garnishee,  it  was  Indebted  to  the  said  Brown 
In  the  amount  of  $125  for  May  salary,  which 
had  not  been  paid  at  the  time  of  making  his 
oral  answer;  that  the  garnishee  had  paid 
Brown  his  salary  for  June,  July,  and  Au- 
gust; and  that  at  the  time  of  the  answer  they 
were  indebted  to  him  for  his  salary  due 
September,  which  was  $125.  On  October  17, 
1892,  the  said  Brown  filed  his  claim  of  ex- 
emption, and  claimed  as  exempt  to  him  the 
salary  from  the  garnishee  for  the  months  ot 
June,  July,  August,  and  September,  in  addi- 
tion to  the  salary  already  daimed.  In  this 
claim  he  also  claimed  the  horse  and  watch 
which  wore  contained  in  his  former  claim  of 
exemptions,  and  stated  that  he  owned  no 
other  personal  property.  The  plaintiffs  con- 
tested this  claim  of  exemption  by  alleging 
(1)  that  the  debt  due  the  defendant  by  the 
garnishee,  as  shown  by  his  answer,  is  not 
exempt  frc»n  plaintiffs'  demand;  (2)  that  the 
horse  claimed  by  defendant  is  not  exempt 
from  plaintiffs'  demand;  (8)  that  the  defend- 
ant has  other  personal  property  subject  to 
levy  and  sale  under  process,  whidi  he  has 
not  claimed  or  set  out  in  his  «daim  of  ex-, 
emptions  or  inventory.  For  answer  to  this 
contest  the  defendant  replied  (1)  that  the 
debt  due  by  the  garnishee  to  him  was  exempt 
to  him  under  the  constitution;  (2)  that  the 
horse  claimed  to  him  is  also  exempt;  (3)  he 
denies  that  he  has  any  personal  property 
.subject  to  levy  and  sale  under  the  process. 

The  cause  coming  on  to  be  heard,  the 
plaintiffs  declined  to  tender  issue,  and 
moved  for  judgment  by  default  against  the 
defendant,  on  the  ground  that  the  defendant 
had  failed  to  file  within  the  time  prescribed 
by  law  an  Inventory,  as  required  by  the 
written  demand  of  the  plaintiffs  given  to  the 
defendant  The  court  overruled  this  motion, 
and  the  plaintUta  duly  excited,  nie  plain- 
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tiffs  fhen  moved  for  Judgment  against  Hie 
gamlsliee  on  Its  answer,  npon  the  grounds 
(1)  that  DO  snfflclent  claim  of  exemptions 
had  been  filed;  (2)  because  the  claim  of  ex- 
emptions, as  filed,  was  too  indefinite.  But 
the  comt  oyermled  this  motion,  and  the 
plaintiffs  duly  excepted.  The  plalntifflB 
moved  to  strike  the  inrentoiy  filed  on  Oc- 
tober Sd  from  the  file,  on  the  ground  that  it 
came  too  late,  and  that  it  was  insnfficient, 
and  too  indefinite^  The  court  overruled  this 
motimi,  and  the  plaintiffs  duly  excepted. 
The  idalntiffs  also  moved  to  strike  the  orig- 
inal claim  of  exemptions  from  the  file,  and 
the  amendment,  on  the  grounds  that  they 
were  insnflicient  and  too  indefinite.  To  the 
court's  overruling  this  motion  the  plaintiffs 
duly  excepted.  Upon  issue  formed  upon  the 
contest  of  exemptions,  the  contestants  in- 
troduced in  evidoice  the  record  of  the  in- 
CMitoration  of  the  Mt  Pinson  Ore  Company, 
showing  that  said  company  was  incorpo- 
rated on  September  6,  1892,  and  that  D.  H. 
Brown,  Bobert  Wamock,  and  D.  J.  Fox  were 
the  Incorporators;  that  Brown  subscribed  for 
46  shares  of  the  capital  stodc,  and  was  regu- 
larly elected  president  of  the  Incorporation. 
Upon  the  examination  of  D.  J.  Fox  as  a  wit- 
ness, he  testified  as  to  the  inccHiXMratlon  of 
the  Mt  Pinson  Ore  Company,  but  oould  not 
say  what  was  the  market  price  of  the  stodc 
The  plaintifts  asked  him,  "How  much  did 
be  transfer  his  stodtc  for7'  The  defendant 
objected  to  this  question  on  the  ground  that 
it  was  Irrelevant  and  immaterial.  The  court 
sustained  the  objection,  and  the  defendant 
duly  excepted.  Upon  the  introduction  of  Ed 
Garriere  as  a  witness  for  the  contestants, 
and  after  testifying  that  lie  was  the  bo<A- 
keeper  in  the  Alabama  National  Bank,  he 
was  asked  the  following  question:  "Do  the 
TxKta  of  the  bank,  which  you  have  charge 
of,  show  an  account  between  the  bank  and 
the  defKidant,  D.  H.  Brown?"  The  defend- 
ant objected  to  this  question  on  the  ground 
that  the  question  was  illegal,  and  called  for 
secondary  evidence,  the  books  not  being  pro- 
duced. The  court  sustained  the  objection, 
and  the  plaintiffs  duly  excepted.  D.  H. 
Brown,  as  a  witness,  testified  that  he  was 
one  of  the  inc(»porators  of  the  Mt  Pinson 
Ore  Company;  that  the  plans  of  the  com- 
pany did  not  mature;  that  the  properly  con- 
sisted of  a  leasehold  interest  in  the  lands, 
which  had  been  forfeited;  that  he  had  never 
sold  any  of  the  stock,  and  had  none  to  sell, 
as  he  had  never  been  able  to  pay  for  it,  and 
none  was  delivered  to  him.  He  also  testified 
that  he  had  a  pistol,  but  that  he  oould  place 
no  value  on  it  This  was  substantially  all 
the  evidence  introduced  npon  the  trial  of  the 
contest,  and  at  the  request  of  the  defendant 
the  court  instructed  the  Jury,  In  writing,  as 
follows:  "If  the  Jury  believe  the  evidence 
in  this  case,  they  will  find  the  issues  in  favor 
of  tiie  oontestee,  D.  H.  Brown."  The  plain- 
tiffs excepted  to  the  giving  of  this  charge, 
and  also  seiiarately  excited  to  the  court's 


refusal  to  give  the  seroal  written  charges 
requested  by  them. 

John  H.  HiUer  and  F.  E.  Blad^bum,  for 
appellants.  3.  W.  Bush  and  Chas.  G.  Brown, 
for  appellee. 

BRIGKBLL,  C.  J.  1.  The  several  motions 
of  the  appellants  for  a  Judgment  against  the 
garnishee,  and  for  a  Judgment  against  the 
appellee  on  the  claim  of  exemption,  were 
properly  overruled.  If  of  any  force,  they 
are  founded  on  the  erroneous  supposition 
that  the  procedure  in  the  present  case  was 
govmied  by  section  2525  *  of  the  Code,  when 
it  is  governed  wholly  by  section  2533,'  save 
so  far  as  that  section  refers  to  the  former 
section  as  a  guide  for  wliat  the  statement 
or  inventory  the  appellee  was  required  to 
file  should  contain.  Tonsmere  v.  Buckland, 
88  Ala.  312,  6  South.  004.  If  the  state- 
ment or  Inventory  incorporated  in  the  orig- 
inal claim  of  exemption  was  insufBclent, 
—a  matter  unnecessary  to  consider,— the  ap- 
pellants avoided  all  possible  injury  from  the 
Insufficiency  by  demanding  a  full  and  com- 
plete inventory,  which  was  filed  befwe  the 
issues  on  the  contest  were  formed.  The 
claim  of  exemption  could  have  been  filed  at 
any  time  before  the  Judgment  of  condem- 
nation against  the  garnishee.  Until  the  ren- 
dition of  su<^  Judgment  the  proceedings 
were  in  fieri,  and  the  claim  of  exemption, 
or  the  inventory.  If  found  in  any  respect 
defective  or  insufficient  was  amendable. 

2.  The  purpose  of  the  evidence  of  the 
witness  Fox,  which  ttie  appellants  offered  to 
introduce,  was,  we  siqtpose,  to  show  the  value 
of  the  stock  of  the  Mt  Pinson  Ore  Com- 
pany. If  the  value  of  that  stock  was  mate- 
rial, and  relevant  to  the  issues  formed.  It 
was  its  market  value  at  the  time  the  ex- 
emption was  claimed,  <x,  it  may  be,  at  the 
time  of  the  trial.  The  witness  disclaimed 
all  knowledge  of  its  maiket  value,  and  it 
was  not  shown  when  the  transaction  oc- 
curred by  which  he  transferred  his  stock 
to  the  company.  The  considwatlon  he  may 
have  received  for  the  transfer  from  the  com- 
pany was  not  a  fact  on  which  any  reason- . 
able  inference  as  to  the  market  value  of  the 
stock,  either  at  the  time  the  claim  of  ex- 
emption was  interposed,  or  at  the  time  of 
the  trial,  could  be  based.  As  we  under^ 
stand  the  bill  of  excepttons,  the  witness 
Garriere  bad  no  knowledge  of  the  fact  pro- 
posed to  be  iHTOved,  other  than  such  as  he 

'Code,  I  2525,  provides  that  on  demand  of 
plaintiff  a  debtor  miming  personal  property  as 
exempt  shall,  within  the  first  three  days  of  the 
following  term,  file  a  complete  inventoiy  of  his 
peracHial  property. 

'  Code,  S  2533,  proTides  that  a  debtor  claim- 
ing property  garmshed  as  exempt  shall  file  a 
claim  thereto,  accompanied  by  snch  an  inventory 
as  is  required  by  section  2525,  which  daim,  if 
the  debtor  has  notice  of  the  garnishment,  most 
t>e  filed  before  condemnation,  but  if  no  notice 
is  given  the  judgment  shall  not  affect  the  daim 
of  exemption. 
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derived  from  the  books  of  the  bank.  How 
for  the  entries  on  these  books  would  be 
admissible  for  or  against  either  of  the  par- 
ties Is  a  questloa  not  now  before  us.  If 
the  fact  of  their  existence  was  material, 
the  books— OT,  it  may  be,  compared  and 
verified  copies  from  them— were  the  pri- 
mary evidence  of  the  fact  Crawford  t. 
Bank,  8  Ala.  79. 

3.  The  issnes  formed  raised  three  qaes- 
tlons;  the  first  was  whether  the  debt  ow- 
ing by  the  garnishee  was  exempt;  the  sec- 
ond was  whether  the  horse  was  exempt; 
the  third  was  whether  the  defendant  had 
personal  property,  other  than  that  embraced 
in  the  inventory,  sabject  to  the  payment  of 
debts.  The  main  contention  of  the  appel- 
lants seems  to  have  been  that  the  descrip- 
tion of  the  debt  and  of  the  horse,  In  the 
InventOTy,  were  imperfect,— a  contention,  as 
we  have  already  said,  not  well  founded. 
There  was  no  disputation  of  the  facts  neces- 
sary to  support  the  claim  of  exemption  In 
this  respect  The  value  of  the  debt  and  the 
horse  amounted  to  the  sum  of  $750,  and  the 
residence  of  the  defendant  in  the  state  was 
undisputed.  There  was  a  want  of  evidence 
that  the  defendant  had  personal  property, 
the  subject  of  levy  or  sale,  not  embraced 
in  the  inventory,  except  a  pistol,  the  value 
of  which  was  not  shown.  The  value  not 
being  shown,  the  pistol  could  not  be  con- 
sidered In  ascertaining  the  amount  of  the 
exemption.  Taking  the  evidence,  which  is 
free  from  conflict  and  every  and  all  rea- 
sonable inferences  or  intendments  It  will 
support  the  claim  of  ezemptiou  was  well 
established;  and  it  was  the  duty  of  the 
comrt  on  request  so  to  Instruct  the  Jury. 
3  Brick.  Dig.  109,  {{  41-45.  This  con- 
clusion renders  unnecessary  a  consideration 
of  the  exceptions  to  special  instmctlons 
given  or  refused.  If  there  should  be  found 
error  in  any  of  them.  It  would  be  aror  not 
of  Injury  to  the  appellants.  The  Judgment 
must  be  afBrmed.    Afflrmed. 


(W  Ala.  no 

.   BBLLINOEIR  T.  LEHSIAN,  DTJRR  &  GO. 
(Sapreme  Court  of  Alabama.    May  17,  1894.) 

RBVISW  on  AfFEAI,  —  PiNDINO    BT    ReOISTEB  — 

Eqtiitt  Jubisoictiok — Rblikt  or  Hortoaobb. 

1.  A  finding  of  fact  by  the  register,  con- 
firmed without  exertion,  is  conclusive  on  ap- 
peal. 

2.  After  filing  a  bill  to  foreclose  a  mort- 
gage on  crops,  complainant  may  by  amendment 
dalm  the  iwoceeds  of  a  sale  of  snch  crops  made 
by  the  mortgagor's  administrator,  and  the  right 
to  enfwce  snch  equity  in  a  court  of  chancery  is 
not  affected  by  the  fact  that  complainant  might 
have  sued  the  administrator  for  money  had  and 
received. 

Appeal  from  chancery  court  Montgomery 
county;  John  A.  Foster,  Chancellor. 

Action  by  Lehman,  Dnrr  &  Oa  against 
lUkbert  H.  BeUlngw,  administrator.  From  a 
decree  for  complainant  defendant  appeals. 
Affirmed. 


Arrington  &  Graham  and  John  W.  A.  Sand- 
ford,  Jr.,  for  appellant  Tompkins  &  Gray, 
for  appellee. 

HEAD,  J.  In  1883  Moses  T.  Ray  and  W. 
C.  Ray  were  partners  in  a  farming  business. 
In  February  of  that  year  Moses  T.  Ray  ex- 
ecuted to  Lehman,  Durr  &  Co.  a  mortgage 
to  secure  a  debt  of  $2,000,  which  had  the  ef- 
fect to  pass  to  them  his  Interest  In  the  part- 
nership crops  to  be  grown  that  year,  to  be 
ascertained  upon  a  settlement  of  the  partner- 
ship. Attar  the  cir^s  had  been  commenced, 
to  wit  in  March  1883,  Moses  T.  Ray  died, 
and  on  April  4th  thereafter  William  Bdllngi^ 
was  appointed  his  administrator.  The  part- 
nership rights  and  interests  thus  dev<dved  on 
W.  C.  Ray,  as  surviving  partner,  for  the  pui^ 
poses  of  completion  of  the  crops,  and  liquida- 
tion and  final  settlement  Instead  of  making 
formal  settlement  with  W.  C.  Ray,  Bellinger, 
as  administrator,  agreed  to  accept  from  him 
$500  for  his  intestate's  interest  in  the  crope, 
and  that  sum  was  paid  to  him  by  W.  C.  Bay, 
the  surviving  partner,  therefor.  L^man, 
Dorr  &  Co.  had  othw  security  for  said  debt 
viz.  a  pledge  of  certain  capital  stock  of  the 
Merchants'  &  Planters'  National  Bank;  and, 
on  September  22,  1884,  they  filed  this  bill  to 
enforce  and  fore<dose  that  pledge,  as  w^  as 
their  mortgage  on  the  crops.  In  the  progress 
of  the  cause,  they  realized  upon  the  pledge^ 
by  sale  of  the  stock,  under  a  decree  of  tiM 
court  leaving  only  the  crc^s  a  subject  of  con- 
test Pending  the  cause,  William  Bellinger 
died,  and  Robert  H.  Bellinger,  the  appelant 
was  appointed  his  administrator,  and,  as 
such,  was  brought  in  as  a  party  defendant 
By  an  amoidment  of  the  bill,  the  complain- 
ants elected  to  claim  the  $600,  which  the 
surviving  partner  had  paid  William  BeUlnger 
for  his  intestate's  interest  in  the  crops,  in- 
stead of  demanding  a  formal  settlemait  of 
the  partn««hlp  and  claiming  what  might  be 
developed  to  be  due  them  thereon;  and,  on 
final  hearing,  the  chancier  rendered  a  per- 
acmel  decree  in  their  favor  fw  the  same 
against  Robert  H.  Bellinger,  as  administrator 
of  William  Bellinger,  deceased.  That  deoree 
is  the  matter  assigned  as  error.  The  conten- 
tion of  appellant  is  that  the  sale  by  William 
Bellinger  to  W.  G.  Ray  of  his  intestate's  in- 
terest in  the  crops  was  made  subject  to  the 
complainant's  mortgage.  In  other  words,  it 
was  a  sale  of  intecftate's  equity  of  redemption 
only,  the  price  received  not  representing  the 
value  of  intestate's  entire,  unincumbered  es- 
tate or  property  in  the  crops.  In  the  conald> 
eration  of  this  question,  we  are  concluded  by 
the  finding  and  report  of  the  register,  whicb 
was  confirmed  without  exception.  That  re- 
port is  as  follows:  "The  register  is  of  opin- 
ion, and  finds  and  reports,  that  W.  G.  Ray 
had  one-half  lnta«8t  in  such  crops,  and  that 
Moses  T.  Ray  had  one-half  interest  therein; 
that  the  value  of  snch  interests  In  said  crops 
has  not  been  shown  by  evidence,  bat  that 
W.  a  Ray  paid  to  WUllam  BelllngN;  tfae  ad* 
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minlstrator  of  Moses  Ray's  estate,  .^500  or 
$550  for  M.  T.  Hay's  Interest  for  1883,  exclu- 
sive of  the  cotton  seed  and  oats  heretofore 
ref»red  to."  This  language  leaves  no  room 
for  doubt  that  the  sale  was  of  the  entire  In- 
terest of  Moses  Kay,  without  regard  to  any 
Incumbrance  thereon.  The  money  rec^ved 
by  William  Bdllnger,  therefore,  constituted 
proceeds  of  property  upoa  which  complain- 
ants held  a  mortgage,  which  proceeds  they 
could  lawfully  elect  to  claim  In  lieu  of  the 
property  Itself.  Such  an  election  ratified  the 
disposition  made  by  Bellinger,  and  was  a 
renunciation  by  complainants  of  all  right  to 
further  pursue  the  property  Itself  or  the  sur- 
viving partner.  The  amount  received,  then, 
by  WUliam  Bellinger,  the  administrator,  on 
his  sale  of  bis  intestate's  interest  in  the  crc^s, 
became  money  in  his  hands,  which  ex  aequo 
et  bono  belonged  to  complainants  by  virtue 
of  their  m<M:tgage  on  the  crops. 

It  is  contended,  also,  that  complainants  had 
an  adequate  and  complete  remedy  at  law.  It 
is  true  they  might  have  maintained  the  equit- 
able action  for  money  had  and  received 
against  William  Bellinger  in  a  court  of  law, 
but  that  does  not  talie  away  the  right  to  en- 
fcHTce  the  egiiity  in  a  court  of  chancery,  as 
we  held  in  Westmoreland  v.  Fost^,  60  Ala. 
448.  Besides,  the  enforcem^it  of  complain- 
ant's mortgage  security,  in  its  original  form, 
involved  a  foreclosure  of  the  mortgage  Itself, 
involving  a  settlement  of  the  partnership, 
and  the  corpwate  stodc,  held  in  pledge  tor 
the  same  debt,  bad  to  be  disposed  of.  The 
bill  was  properly  filed  for  these  purposes. 
Jurisdiction  was  properly  assumed,  and  it 
was  competent  for  the  court  to  do  complete 
Justice  in  the  cause,  even  had  it  been  neces- 
sary, in  some  respects,  to  grant  relief  for 
which  legal  remedies  were  adequate. 

It  is  said  the  estate  of  William  Bellingw  is 
insolvent  It  has  not  been  so  declared,  and 
there  is  no  plea  of  plene  admlnlstravit  by 
Robert  Bellinger.  The  decree  of  the  chan- 
cellor is  aCBrmed. 


008  Ala.  MB)  

Ibc  parte  GOTTOHBB. 

GSnprezne  Court  of  Alabama.    May  17,  1894.) 

Cbiuikal  Law  —  Bektenoh  to  Hard  Labor  — 
Right  to  Dischaboii  —  Ubauthorizbd  Dbtbh- 
Tios  J»T  Sherivf — Validity  of  Sentsnob. 

1.  Where  a  conrict,  having  been  sentenced 
to  hard  labor  for  the  county,  is  detained  in  the 
custody  of  the  sheriff  for  20  days,  the  sentence 
not  having  been  suspended,  on  account  of  a 
failure  to  provide  for  the  reception  of  such  con- 
vict, he  is  entitled  to  be  discharged  on  habeas 
corpus,  though  he  obtained  an  order  at  the 
time  of  his  conviction  granting  liim  a  certain 
time  to  file  his  biU  of  exceptions  f«r  an  appeal, 
wUch  has  not  expired. 

2.  A  court  has  no  authority  to  receive  a  ver- 
dict, assessing  defendant's  punishment  at  one 
year  of  imprisonment  in  the  penitentiary,  un- 
til corrected,  aa  Code,  {  4482,  forbids  such  pun- 
ishment. 


Application  by  Joseph  Goucher  for  a  wiit 
of  habeas  corpus.     Granted. 

COLKMAN,  J.  On  the  27th  of  March,  18d4, 
the  petitioner  was  tried  and  convicted  of 
manslaughter  in  the  first  degree,  and  sen- 
tenced to  hard  labor  for  the  county  for  12 
months.  Whether  the  sentence  was  author- 
ized by  the  verdict  of  the  Jiury  we  will  not 
now  consid^.  On  the  16tb  of  April,  follow- 
ing, the  petitioner  applied  to  the  judge  of  the 
circuit  court  for  the  wilt  of  habeas  corpus, 
which  was  denied.  The  grounds  of  the  re- 
fusal of  the  writ  of  habeas  corpus,  as  shown 
by  the  Judgment  thereon,  are  that  petitioner 
applied  for  and  obtained  an  order,  at  the  time 
of  his  conviction,  granting  him  30  days  with- 
in which  to  "prepare  a  Wli  of  exceptions  for 
an  appeal  to  the  supreme  court,  and  the  thirty 
days  not  having  esxpired  by  thirteen  days." 
The  facts  stated  in  the  petition  for  the  writ 
are  admitted  to  be  true.  Without  undertalc- 
Ing  to  state  them  in  detail  or  fuUy,  it  appears 
that  petitioner  was  in  the  custody  of  the 
sheriff,  and  had  not  been  delivered  to  the 
superintendent  of  hard  labor  for  Dale  county, 
or  the  person  designated  as  the  proper  per- 
son to  whom  convicts  should  be  delivered 
when  sentenced  to  bard  labor  for  the  county. 
It  also  appeared  that  the  contract  for  the  hire 
of  convicts  for  Dale  county  expired  oa.  the 
1st  day  of  April,  1894;  and  since  that  time 
no  order,  contract,  or  provision  for  the  dispo- 
sition of  convicts  had  been  made  by  the  court 
of  county  commissioners.  The  trial  of  the 
petitioner,  verdict  of  the  Jury,  and  sentraice 
of  the  law  pronounced  by  the  cburt  upon  the 
verdict  of  the  Jury  are  made  an  exhibit  to 
the  petition.  These  show  that  no  question  of 
law  which  should  appear  of  record  was  re- 
served by  the  petitioner  during  his  trial.  No 
bill  of  exceptions  had  been  prepared  and 
signed  by  the  court  The  court  made  no 
order  by  which  the  execution  of  the  sentence 
of  the  law  was  suspended.  Code,  §S  4511, 
4508,  4510.  The  sentence  of  the  law  went 
into  immediate  operation,  and  should  have 
been  executed  according  to  Its  mandate. 
This  question  was  fully  considered  and  set- 
tled in  the  case  of  Bx  parte  Knight,  61  Ala. 
4S2.  If  the  court  had  made  an  order  sus- 
pending the  execution  of  the  sentence^  we 
would  have  for  consideration  a  different  ques- 
ticm.  When  a  party  has  been  sentenced  to 
bard  labor  for  the  county,  or  to  suffs  im- 
prisonment In  the  penitentiary,  a  sheriff  must 
not  detain  the  convict  for  an  unreasonable 
length  of  time  in  the  county  JaiL  Any  un- 
reasonable detention  entitles  the  prisoner  to 
be  discharged,  by  reason  of  a  "subsequent 
act,  omission,  or  event"  Ex  parte  King,  82 
Ala.  59,  2  South.  763;  Ex  parte  Crews,  78 
Ala.  457.  According  to  the  record,  there 
was  no  proper  person  to  receive  convicts 
sentenced  to  hard  labor  for  Dale  county. 
Certainly,  this  neglect  or  omission  of  duty  by 
the  court  of  county  commissioners  would  not 
authorize  the  sherifC  to  detain  the  convlet 
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nnreasonably  In  the  comity  Jail.  Ez  parte 
Grevra,  supra;  Harrington  ▼.  State,  87  Ala.  1, 
3,  5  Sontb.  831;  Kirby  ▼.  State,  82  Ala.  51. 

The  f<Mnn  of  the  verdict  returned  by  the 
Jury,  and  the  authority  of  the  court  to  render 
sentence  upon  such  a  verdict,  were  not  made 
a  ground  for  the  writ  of  halieas  corpus.  The 
verdict  is  as  follows:  "We,  the  jury,  find 
the  defendant  guilty  of  manslau^ter  in  the 
first  degree,  and  further  find  that  he  be  Im- 
prisoned in  the  penitentiary  for  the  period  of 
one  year."  The  jury  have  no  authority  to 
reaiex  such  a  verdict,  and  the  court  ought 
not  to  have  received  it  nntil  corrected.  The 
law  does  not  anthorize  imprisonment  in  the 
penitentiary  for  a  period  of  one  year  or  less. 
Code,  I  4492.  The  sentence  of  the  conrt  was 
to  hard  labor  for  the  county,  and  which  was 
proper;  but  the  sentence  of  the  law,  to  stand, 
must  be  supported  by  a  legal  verdict  The 
record  shows  reversible  error,  available  by 
appeal  or  writ  of  errw.  We  need  not  say 
whether  the  judgment  was  absolutely  void 
or  merely  irregular,  and  not  available  on  the 
collateral  proceeding  by  the  writ  of  habeas 
corpus.  See  Ex  parte  McKlvett,  65  Ala.  236; 
Kirby  V.  State,  62  Ala.  51;  Ez  parte  Sim- 
mons, Id.  416;  Zaner  v.  State,  90  Ala.  651, 
8  South.  698;  Ounter  v.  State,  83  Ala.  96,  3 
South.  600;  Dover  v.  State,  75  Ala.  40;  Cobia 
V.  State,  16  Ala.  781;  Allen  v.  State,  52  Ala. 
881. 

It  being  admitted  that  the  facts  stated  in 
the  petition  were  true,  the  prisoner  was  en- 
titled to  his  discharge.  The  writ  of  habeas 
corpus  will  be  accorded  by  this  court,  unless 
the  petiti(Hite,  being  advised,  is  content  to 
rraiew  his  application  before  a  court  or  judge 
of  primary  Jurisdiction.   Application  granted. 


<102  Ala.  17» 

Ez  parte  BROWN. 
(Supreme  Conrt  of  Alabama.   May  16,  1894.) 
Criminai.  Law  —  Impribomhent  for  One  Teak — 
Plaob  or  CoNViKEMBRT— Void  Verdict  —  Ev- 

FBOT. 

1  Code  1886,  i  8733,  piovldhig  that  any  one 
convicted  of  manslaughter  in  the  first  degree 
must  be  imprisoned  in  the  penitentiary  for  not 
less  than  one,  nor  more  than  ten,  years,  is 
qualified  by  section  4492,  enacted  later,  provid- 
ing Uiat,  where  the  sentence  is  to  hard  labor  for 
12  monuis  or  less,  the  convicted  person  must  be 
sentenced  to  imprisonment  in  the  county  Jail, 
or  to  hard  labor  for  the  county. 

2.  Thoogh  the  Jnry  returned  a  verdict  upon 
which  no  lawful  judgment  could  be  entered, 
th^  discharge  without  the  prisoner's  consent 
does  not  operate  as  an  acquittal. 

Petition  by  Jim  Brown  for  writ  of  habeas 
corpus.    Writ  granted. 

W.  S.  Reese,  Jr.,  for  petitioner.  Wm.  h. 
Martin,  Atty.  Oen.,  for  respondent 

HEAD,  J.  mie  petitioner  was  regulaiiy 
tried  in  the  dty  court  of  Montgomery  for 
the  offense  of  manslaughter,  and  thereupon 
a  verdict  was  returned  and  recorded  in  the 
following  words:    "We,  the  Jury,  find  the 


defendant  goilty  of  mandanghter  In  the 
first  degree,  and  flz  Us  punishment  at  one 
year  in  the  penitentiary."  And  thereupon 
the  court  pronounced  sentence,  adjudging 
that  the  petitioner  be  imprisoned  in  the 
penitentiary  for  the  term  of  one  year.  Be- 
ing detained  by  the  Tennessee  Coal,  Iron  & 
Railroad  Company,  under  contract  with  the 
state  made  In  pursuance  of  the  statute,  be 
applies  for  the  writ  of  habeas  corpus,  and 
prays  to  be  discharged,  upon  the  alleged 
ground  that  the  said  sentoice  Is  void.  By 
statute.  It  is  provided  "that  any  person  who 
is  convicted  of  manslaughter  in  the  first 
degree  must,  at  the  discretion  of  the  Jury, 
be  imprisoned  tn  the  penitentiary  for  not 
less  than  one  year,  nor  more  than  ten 
years."  Code,  1886,  {  8738.  But  this  pro- 
vision Is  qualified  by  a  later  legislative  en- 
actment now  found  In  section  4492  of  the 
Code  of  1886,  by  which  it  Is  provided  that 
In  all  cases  in  which  the  Imprisonment  or 
sentence  to  bard  labor  is  12  months  or  less, 
the  party  must  be  sentenced  to  imprison- 
ment in  the  county  Jail,  or  to  hard  labor 
for  the  county.  Under  the  constractlon 
these  statutes  have  received  In  this  court, 
the  Jury  was  not  authorised  to  prescribe 
the  punishment  of  the  petitioner  to  be  im- 
prisonment in  the  penitentiary  for  one  year. 
Desiring  to  fix  one  year  as  the  period  of 
punishment,  there  was  no  alternative  but 
to  prescribe  imprisonment  in  the  county  Jail, 
or  at  hard  labor  for  the  county.  Steele  v. 
State,  61  Ala.  213;  Herrington  v.  State,  87 
Ala.  1,  6  South.  831;  Zaner  v.  State,  90 
Ala.  651,  8  South.  696;  Ex  parte  Simmons, 
62  Ala.  ti.7;  Ez  parte  Goucher  (at  present 
term)  16  South.  601.  We  held  in  Zaaof  v. 
State,  supra,  which  was  a  direct  proceed- 
ing by  appeal,  that  a  verdict  like  the  pres- 
ent one  would  not  supp<»:t  a  legal  sentence, 
and  have  no  doubt  of  the  correctness  of 
that  concIusicHL  But  the  authorities  are  uni- 
toem,  so  far  as  we  have  seen,  to  the  proposi- 
tion that  the  reception  of  such  a  verdict 
by  the  trial  court,  and  discharge  of  the  Jury 
thereon,  do  not  operate  as  an  acquittal,  and 
the  prisoner,  upon  the  void  verdict  being  set 
aside  or  ezpxmged,  or  Judgment  thereon  ar- 
rested or  reversed,  may  be  tried  anew.  1 
Blsh.  Cr.  Law,  I  998;  State  v.  Sutton,  4 
OIU,  494;  Wright  v.  State,  6  Ind.  527;  Gib- 
son y.  Com.,  2  Va.  Cas.  Ill;  Com.  v.  Smith, 
Id.  327;  Com.  v.  Gibson,  Id.  70;  State  v. 
Valentine,  6  Yerg.  533;  State  v.  Spnrgin, 
1  McOord,  252;  Com.  v.  Hatton,  3  Grat 
623;  State  v.  Redman,  17  Iowa,  329  (per 
Dillon,  X);  State  v.  Walters,  16  La.  Ann. 
400;  Murphy  v.  State,  7  CtM.  516;  CoUa 
V.  State,  16  Ala.  781;  Turner  v.  State,  40 
Ala.  21;  Waller  v.  State,  Id.  325;  Allen  v. 
State,  52  Ala.  391;  Gunter  v.  State,  83  Ala. 
96,  8  South.  600;  Herrington  v.  State,  87 
Ala.  1,  5  South.  831;  Zaner  v.  State,  90 
Ala.  651,  8  South.  608;  Ex  i>arte  Simmons, 
62  Ala.  417. 
Howsoevor  cogent  the  argument  may  ap- 
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pear  that  a  dischaisw  of  a  jury  vlthout 
the  prisoner's  consent,  upon  a  return  by 
them  of  a  verdict  upon  which  no  lawful 
Judgment  or  sentence  can  be  pronounced,— 
a  return  which  Is  a  nullity,— should  opiate 
as  an  acquittal,  we  do  not  fed  at  liberty  to 
depart  from  the  unbroken  current  of  au- 
thority to  the  contrary,  but,  notwithstanding 
this,  it  is  most  manifest  that  the  city  court 
was  and  is  without  any  authority  of  Taw 
whatever  to  impose  upon  any  person,  in 
any  case,  Imprisonment  in  the  penitentiary 
for  the  term  of  one  year  or  lees,  and  that, 
therefore,  such  a  sentence  must  necessarily 
be  void.  The  proposition  is  self-evident, 
and  needs  no  argument.  It  follows,  of 
course,  that  the  detention  of  petitioner  by 
the  penitentiary  authorities  Is  imlawful,  and 
he  Is  entitled  to  his  discharge. 

The  writ  of  habeas  corpus  will  be  granted, 
unless  the  petitioner,  upon  being  certified 
of  this  opinion,  shall  be  contrait  to  renew 
his  application  before  a  judge  of  primary 
Jurisdiction.  Wer  do  not  indicate  what  our 
ruling  would  be  on  habeas  corpus  if  the  city 
court  had,  upon  the  reception  of  ,the  Im- 
proi)er  verdict,  sentenced  the  i>etltloner  to 
imprisonment  in  the  county  Jail  or  at  hard 
labor  for  the  coxmty,  these  being  the  alterna- 
tive punishments  to  which  a  person  may  be 
subjected,  on  conviction,  when  the  period 
of  punishment  Is  fixed  at  one  year  or  less. 


on  Ala.  246) 

EKYNOLDS  ▼.  COLLIER. 
(Supreme  Court  of  Alabama.  Hay  17,  1884.) 
JunoMBira  LiBM— Certificate  of  Clsbx— Watvsb 
OF  Exemptions. 
Under  Act  Feb.  28,  1887,  which  provides 
that  the  record  of  the  certificate  of  the  clerk  in 
the  office  of  the  probate  court— which  shows  the 
conrt  in  which  a  Judgment  was  rendered,  the 
amount  and  date  Uiereof,  the  amount  of  costs, 
and  the  names  of  the  parties,  and  idaintiJETs 
attorney— shall  be  a  lien  on  all  defendant's  prop- 
erty, and  notice  to  all  persons  of  the  ezisteace 
of  sqch  judgment  lien,  the  certificate  need  not 
recite  a  waiver  of  exemption  contained  in  the 
jadgment,  in  order  to  entitle  the  judgment  cred- 
itor to  enforce  his  lien  against  a  subseqnent  pur- 
chaser from  the  jadgment  debtor  of  property  ot- 
dinarily  exempt  from  execution. 

Appeal  from  circuit  court,  Barbour  county; 
3.  M.  Carmichael,  Judge. 

Trial  of  right  to  property  seized  under  ex- 
ecution on  a  judgment  in  favor  of  appellee, 
G.  C.  Collier,  to  which  J.  B.  Beynolds  Inter- 
posed a  claim.  From  a  judgment  against 
claimant,  he  appeals.     Affirmed. 

The  claimant  requested  the  court  to  give 
to  the  Jury  the  f<dlowlng  written  charges, 
and  separately  excepted  to  the  court's  re- 
fusal to  give  each  of  them  as  asked:  (1)  "If 
th^  believed  the  evidence  they  must  find  for 
the  claimant"  (2)  "If  they  believed  from  the 
evidence  that  but  one  execution  had  been 
isned  on  the  judgment  in  the  case  of  Q.  C. 
Collier  T.  M.  W.  Faulk  prior  to  October  14, 
1890,  and  that  such  prior  execution  had  been 


issued  in  June,  1889,  thm  an  entire  term  of 
the  said  court  had  intervened  between  tiie 
said  two  executions,  and  in  January,  1890, 
there  was  no  execution  on  the  two  mules 
in  favor  of  said  Collier;  and  that  if  Beynolds 
bought  the  two  mules  in  January,  1890,  and 
paid  a  fair  and  adequate  price  for  them,  then 
the  verdict  must  be  for  the  claimant"  (3) 
"If  they  believe  from  the  evidence  that  said 
defendant  Faulk  had  or  owned  less  than  one 
thousand  dollars,  worth  of  personal  property 
in  January,  1890,  at  the  time  he  s(dd  the 
mules  to  Reynolds,  and  that  at  such  time 
Faulk  was  a  bona  fide  resident  citizen  of 
Barbour  county,  and  that  he  sold  and  de- 
livered the  mules  to  Reynolds  at  said  time 
toe  a  fair  and  adequate  price,  and  that  Rey- 
nolds bought  them  In  good  faith,  then  the 
verdict  must  be  for  the  claimant"  (4)  "If 
the  plalntifr.  Collier,  in  January,  1890,  had 
any  lien  at  all  upon  the  two  mules,  it  was 
by  virtue  of  the  judgment  rec(»rded  in  the 
office  of  the  probate  Judge  of  Barbour  county, 
and  that  judgment  did  not  show  that  It  was 
founded  on  any  Instrument  in  writing  In 
which  the  defendant  waived  his  right  under 
the  laws  of  Alabama  to  claim  one  thousand 
dollars'  worth  of  personal  property  exempt 
to  him  from  sale  imder  execution;  and  that 
if  at  the  time  of  the  alleged  sale  to  Reynolds, 
Faulk  was  a  bona  fide  resident  dtizoi  of 
Barbour  county  and  he  did  not  own  or  pos- 
sess x>ersonal  property  and  effects  exceeding 
one  thousand  dollars  in  value,  and  that  Rey- 
nolds bought  and  took  the  mules  from  Faolk 
at  such  time,  in  January,  1800,  In  good  faith 
and  at  a  fair  and  adequate  price,  then  the 
verdict  must  be  for  the  claimant" 

H.  D.  Clayton,  for  appellant  Alston  & 
Peach,  for  appellee. 

HARALSON,  J.  A  Judgment  was  obtained 
by  appellee,  O.  O.  Collier,  In  the  circuit  court 
of  Barbour  county,  on  the  24th  May,  1889, 
against  M.  W.  Fa.u]k,  for  $438.85  and  costs, 

on  which  anexecutibnissued  on  the day 

of  Jime,  1889,  and  no  execution  Is  shown  to 
have  <been  Issued  thereon  afterwards,  until 
the  14th  day  ot  October,  1880.  The  judg- 
ment contained  this  provision,  at  Its  conclu- 
sion, "It  appearing  to  the  court  that  the  in- 
strument of  writing  upon  which  this  judg- 
ment Is  rendered,  contained  the  d^endant's 
waiver  of  exemptions  as  to  personal  property, 
the  deffeDdant  will  not  therefore  be  allowed 
any  exemptions  as  to  personal  property  as 
to  this  judgment"  The  execution  issued  on 
the  14th  October,  1880,  contained  an  order 
of  the  clerk  of  the  court,  written  on  the  ex- 
ecution, reciting  that  "the  note  upon  which 
the  judgment  Is  founded  contained  a  waiver 
of  exemptions  as  to  personal  property  In  the 
collection  of  this  execution."  This  execution 
waa  levied  by  the  sharlS  on  the  mules,  which 
were  claimed  by  J.  B  Reynolds,  the  appel- 
lant Issue  was  made  up  between  him  and 
the  plaintiff  In  the  execution,  and  on  trial 
had,  judgment  was  rendered  in  favor  of  the 
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plaintiff  against  the  dalmant  On  the  trial 
it  was  shown  that,  on  the  15th  June,  1889, 
the  clerk  of  the  court,  certified  to  the  amonnt 
and  date  of  said  judgment,  the  amount  of 
the  costs,  the  court  by  which  said  judgment 
was  rendered,  the  names  of  the  parties  to  it, 
and  the  name  of  the  plaintiGTs  attorney, 
which  certiflcate  of  the  cleric,  as  shown  by 
the  cvtiflcate  of  the  probate  judge  of  the 
county  of  Barbour,  was  filed  for  registration 
In  his  office,  on  the  15th  day  of  June,  1889, 
and  was  recorded  In  a  Isook  kept  by  him  for 
that  purpose.  The  registry  did  not  show  the 
name  of  the  owner  of  the  judgment,  except 
as  would  be  Inferred  from  the  certificate  of 
the  deik.  In  the  clerk's  certificate,  there 
was  an  omission  as  to  the  waiw  of  exemp- 
tions as  to  personal  property  and  of  any  ref- 
erence hereto.  It  was  shown  by  the  claim- 
ant, Reynolds,  the  appellant,  that  he  pur- 
chased said  mules  so  levied  on  from  defend- 
ant, Faulk,  in  January,  1890,  and  paid  him 
therefor,  a  full  and  fair  value,  and  they  were 
delivered  to  him  at  the  time  he  purchased 
them;  that  in  January,  1890,  and  In  1889, 
said  Faulk  was  a  bona  fide  resident  of  the 
county  of  Barbour,  and  during  those  years, 
did  not  own  or  possess  personal  property,  or 
effects  worth  $1,000;  that  Faulk  rented  a 
farm  from  Reynolds  for  the  year  1890,  after 
he  had  sold  the  mules  to  Reynolds  in  Jan- 
uary, and  Reynolds  hired  them  to  him  for 
that  year,  to  cultivate  the  farm.  The  claim- 
ant requested  several  charges,  which  the 
court  refused  to  give,  one  of  which  was  the 
general  charge  in  his  favor.  Judgment  was 
rendered  for  the  plaintiff.  Hie  only  question 
in  the  case  we  need  to  consider  is,  whether 
the  filing  and  registration  of  the  certiflcate 
of  the  clerk  in  the  probate  court,  before  the 
claimant  purchased  the  mules,  was  notice  to 
blm  at  the  waiver  of  exemptions  as  to  per- 
sonal property  aa  shown  In  the  body  of  said 
Judgment 

Before  the  statate  of  1886-87  (Code,  p.  635, 
note),  judgments  were  not  liens  on  the  real 
or  povonal  property  of  the  defendant  But, 
a  writ  of  fieri  facias  was  a  lien,  within  the 
county  in  which  it  was  received  by  the  offi- 
cers authorized  to  execute  It,  on  the  pn^erty 
of  defendant  sabject  to  levy  and  sale  (Id., 
{  2892),  from  the  time  only  that  the  writ  was 
received  by  such  officer;  which  lien  continued 
as  long  as  the  writ  was  regularly  Issued  and 
delivered  to  snch  officer,  without  the  lapse 
of  an  entire  term.  Id.  (  2894.  This  section 
of  the  Code  was  not  repealed  by  said  act  of 
1886^7,  and  Is  still  in  force,  so  that  a  plain- 
tiff may  acquire  and  keep  alive  his  ll^i  on 
defendant's  property  in  the  county,  by  is- 
suing execution  on  his  judgment,  and  keep- 
ing It  alive  in  the  manner  prescribed  there- 
for, by  said  section  2894  of  the  Code,  or  dse, 
he  may  save  himself  that  trouble  and  rlBk 
of  keeping  It  regularly  issued,  and  proceed 
under  said  act  of  28th  February,  1887,  and 
recwd  in  the  office  of  the  probate  court  a  cer- 
tified statement  of  his  judgment,  aach  as  la 


required,  and  in  the  manner  directed  by  said 
act  of  1887,  and  the  same  will  be  accom- 
plished, as  if  be  had  issued  executions  and 
kept  them  up,— the  language  of  the  statute 
being,  "and  every  judgment  or  decree,  so 
filed  and  registered,  shall  be  a  lien  npon  all 
the  property  of  the  defendant  in  such  coun- 
ty, which  is  subject  to  levy  and  sale  under 
execution."  In  Chemical  Works  v.  Moses, 
89  Ala.  542,  7  South.  637,  this  court  con- 
strued said  act  of  1887,  bedding  that  it  was 
Intended  to  take  the  place  and  have  the  ef- 
fect of  an  execution  in  the  hands  of  the  sher- 
iff, aa  an  instrumentality  of  creating  and  pre- 
serving a  lien.  The  record  of  such  judg- 
ment, then,  gave  the  plaintiff  therein  the  right 
to  enforce  the  same,  on  an  execution  issued 
thereon,  at  any  time  within  10  years,  just 
in  the  same  manner  and  to  the  same  extent 
as  if  executions  had  been  regularly  Issued 
on  the  judgment,  without  any  lapse  up  to 
that  time.  If  a  plaintiff's  judgment  was  re- 
covered in  an  action  of  tort  or  on  a  waiver 
contract,  then  the  execution  would  run 
against  all  the  property  mentioned  in  said 
section  ^92  of  the  Code.  If  upon  a  simple 
contract,  without  waiver  of  exemptions,  then 
against  the  propn'ty  therein  mentioned,  in 
excess  of  the  exemptions  allowed  at  the  date 
of  the  contract  It  was  not  the  design  of  the 
act  to  give  the  plaintiff  any  less  efficacious 
a  lien  by  recording  his  judgment  than  he 
would  have  had,  if  he  had  depended  on  the 
execution  lien  and  had  kept  it  alive,  but  one 
equally  efficacious.  It  will  be  noticed,  that 
the  act  providing  for  the  record,  does  not  re- 
quire the  minute  entry  of  the  judgment  to 
be  recorded.  The  certiflcate  of  the  clerk  is 
only  required  to  show,  "the  court,  which  roi- 
dered  the  same  [judgment  or  decree],  the 
amount  and  date  thereof,  the  amoxmt  of 
costs,  the  names  of  the  parties  and  the 
names  of  the  plaintiff's  attorney;"  and, 
•  •  •  the  registration  of  auch  judgment  or 
decree  shall  be  notice  to  all  persons  of  the 
existence  of  such  liens."  In  a  judgment  ren- 
dered for  plaintiff  in  an  action  of  tort,  there 
are  no  recitals  in  reference  to  exemptions, 
and  pa-sons  PT-amining  It  would  not  be  In- 
formed whether  Ita  recovery  was  based  on 
tort  or  contract  To  give  such  notice,  the 
judgment  entry  would  have  to  contain  some- 
thing not  necessary  to  Its  validity  or  com- 
pleteness, and  this  would  not  operate  notice 
of  the  foreign  matter  introduced,  since  the 
record  of  that  not  required  by  law  to  be  i-e- 
corded,  does  not  operate  constructive  notice 
of  such  recorded  matter.  We  hold  that  un- 
der the  record  of  the  certiflcate  in  this  case, 
the  claimant  was  bound  to  take  notice  of  the 
character  of  the  judgment  rendered,  and  of 
all  it  contained.  Faulk's  sale  of  the  property 
to  the  claimant  gave  the  latter  no  title  to  the 
property  which  exempted  it  from  plaintiff's 
lien,  and  from  levy  and  sale  under  plaintlff*a 
execution.  The  charges  requested  by  claim- 
ant were  properly  refused,  and  the  judgment 
is  affirmed.   Affirmed. 
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FrrrjJARD  t.  brown  et  aL 
(Sniireme  Coort  of  Alabama.    May  17,  1884.) 

Costs  on  Appeai.— Action  on  Bond  —  Bibmisbai. 

or  Appeai.. 

L  A  sncceasfnl  defendant  may  maintain  an 

action  on  the  cost  bond,  to  recover  all  costs  of 

the  suit,  though  not  liable  for  any  part  thereof. 

2.  Witnesses  and  conrt  officers  cannot  main- 
tain separate  actions  in  their  own  names  upon  a 
cost  bond  to  recover  their  costs. 

3.  In  disnussing  a  salt  for  want  of  jnrio- 
diction  over  the  subject-matter,  costs  may  be 
awarded. 

4.  The  fact  that  final  judgment  was  nxi- 
dered  in  the  appellate  conrt  does  not  affect  lia- 
bility on  the  cost  bond. 

Appeal  from  circuit  ootiTt,  Pike  connty; 
John  R.  Tyson,  Judge. 

Actton  by  W.  J.  Hllllard  against  T.  H. 
Brown  and  otbers  on  a  bond.  From  a  judg- 
ment for  defendants,  plalntifiT  appeals.  Re- 
versed. 

This  was  an  action  broogfat  by  the  appel- 
lant against  T.  H.  Brown  and  his  sureties 
on  a  bond  for  costs  to  recover  the  costs  In- 
curred In  the  proceeding  Instituted  by  the 
said  T.  H.  Brown,  contesting  the  election  of 
said  W.  X  Hllllard  to  the  office  of  probate 
judge  for  Pike  coonty.  The  cause  was  sub- 
mitted to  the  jury  upon  an  agreed .  statement 
of  facts,  which  was  as  follows: 

"It  is  agreed  In  this  case:  That  defendant 
T  H.  Brown  instituted  a  contest,  otherwise 
(known  as  a  'statatoty  contest,'  against  the 
'plaintiff,  W.  J.  Hllliaid,  before  Hoa.  John  P. 
Hubbard,  circuit  judge,  to  wit,  the  17th  day 
of  August.  1892,  and  gave  the  following  bond 
or  written  instrument: 

"  The  State  of  Alabama,  Pike  Coonty. 
Whereas,  T.  H.  Brown,  an  Sector  of  the 
county  of  Pike,  In  said  state,  has  this  day 
filed  in  the  <^ce  of  the  clerk  of  the  drcolt 
court  of  said  oonnty  his  grounds  of  contest 
of  the  election  of  W.  J.  HilUard  to  the  office 
of  judge  of  iHX>bate  of  said  county  at  an  Sec- 
tion held  on  the  1st  day  of  August,  1882: 
Now,  therefmre,  we,  the  undersigned,  hereby 
acknowledge  ourselTes  to  be  bound  as  securi- 
ty for  the  cost  of  said  contest  In  witness 
whereof,  we  have  hereunto  set  our  hands  and 
seals  this  17th  day  of  August,  1892.  T.  H. 
Brown.  W.  A  McBryde.  O.  R.  Dykes.  L. 
M.  Treadwell.    J.  P.  Wood.    O.  0.  WUqt. 

" 'Ap^HOved  August  17th,  1892.  ©.Worthy, 
Oerk.' 

—As  security  for  the  costs  of  said  contest,  and 
as  an  initiatory  step  for  the  commencement 
of  said  contest  That  on  the  trial  of  said  om- 
test  before  said  circuit  judge,  Hubbard,  to 
wit,  during  the  month  of  Septembv,  1892,  a 
judgment  w|iB  rendered  in  favM-  of  said 
Brown,  and  against  stdd  Hllllard,  for  said 
office  of  probate  judge.  That  thereupon  said 
contestee,  HlUIard,  appealed  from  said  judg- 
ment of  the  said  circuit  judge  to  the  supreme 
court,  when  and  where  a  judgment  was  ren- 
dered QTiashlng  and  dismissing  said  contest 
proceeding,  the  supreme  court  deciding  that 
the  circuit  judge  was  without  jurisdlctiOD  to 


try  the  cause,  for  and  upon  tbe  grounds  dis- 
closed In  and  by  the  petition  in  that  case. 
That  none  of  the  costs  sued  for  in  the  present 
action,  as  particularly  set  forth  inthefollowing 
cost  bill  offered  in  evidence  [here  follows  the 
bill  of  costs  which  was  Incurred  in  the  said 
proceeding,  and  which  included  the  cost  of 
preparing  the  transcript  for  the  supreme 
court]  were  Incurred  by  said  Hllllard,  and  no 
part  thereof  has  ever  been  paid,  or  assumed 
to  be  paid,  by  him.  The  clan's  fees,  $106.65 
(except  an  Item  for  cost  of  making  transcript 
in  said  contest  case  to  the  supreme  court),- 
were  incurred  In  said  contest  at  the  instance 
of  the  contestant  Brown.  That  the  sheriffs 
fees,  $49.44,  were  Incurred  by  said  contestant 
in  Uke  mnnnw.  That  the  witnesses'  fees, 
$200.35,  were  and  are  due  ezdnslvely  to  per- 
sons subpoenaed  by  said  contestant  as  wit- 
nesses in  his  behalf;  and  so,  also,  the  commis- 
sioners' fees  wa»  for  work  and  labor  done 
and  serrices  rendered  by  a  person  named  and 
B^ectc-d  oy  contestant,  and  appointed  at  his 
instance,  in  taking  the  depositions  of  certain 
witnesses  for  contestant  Brown.  And  that 
none  of  the  parties  Interested  In  said  costs 
ever  requested  or  authorized  said  plaintiff, 
BUliard,  to    commence    this    action." 

Tbe  agreed  statement  of  facts  also  con- 
tained a  copy  of  the  judgment  rendered 
by  tile  supreme  court  in  the  said  contest 
case  <m  January  3,  1893,  and  \^ilch  de- 
clared: "That  In  the  proceedings  before 
the  circuit  judge  there  was  manifest  error, 
and  that  the  prayer  of  the  i>etitiooer  be,  and 
the  same  Is  hereby,  granted,  and  that  the  said 
proceeding  be,  and  the  same  Is  hereby,  quash- 
ed. It  is  also  considered  that  the  respondoit 
T.  H.  Brown  pay  the  costs  herein  tared."  It 
was  also  stated  In  said  agreed  statement  that 
the  costs  had  never  been  i>aid  by  any  one. 

Upon  this  evidence  the  plaintiff  requested 
the  court  to  give  tbe  general  affirmative 
charge  In  his  behalf.  This  the  court  refused 
to  do,  and  to  such  iBfusal  the  plaintiff  duly 
excepted,  and  also  excepted  to  the  oourfs 
giving,  at  the  request  of  the  defoidant,  the 
following  written  charge:  "If  the  jury  bdleve 
the  evidence,  they  will  find  for  the  defend- 
ant" There  was  judgment  for  the  defend- 
ant, and  the  plaintiff  appeals,  and  assigns  ba 
error  the  refusal  to  give  the  general  affirmsr 
tive  charge  in  his  behalf,  and  the  giving  of 
tbe  diaxge  requested  by  the  defendant. 

Wwthy  &  Foster,  for  appellant  A.  A. 
Wiley,  for  app^ees. 

OOLBllAN,  J.  T.  H.  Brown  instltnted 
proceedings  to  contest  the  election  of  W.  J. 
Hllllard  to  the  office  of  probate  Judge.  In 
compliance  with  the  statute,  he  gave  security 
for  the  costs  of  the  contest  The  undertak- 
ing Is  set  out  in  the  statement  of  the  facts 
of  the  case.  On  the  trial  before  the  circuit 
Judge  the  contestant  was  successful.  The 
case  was  brought  to  this  court  by  writ  of 
certiorari,  and  judgment  here  tendered  (IS 
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South.  125)  rareralnc  and  annoIUiW  tjbe  Judg- 
ment In  favor  of  c(H>testant  -  by  the  circnit 
court  Judge,  and  quashing  the  contest  pro- 
ceedings. This  court  adjudicated  that  the 
avamentB  of  facts  contained  in  th»  petltitm 
of  contestant  were  not  sufficient  to  glre  the 
trial  Judge  Jurisdiction  of  the  cause  of  con- 
test. The  Judgment  by  this  court  was  that 
"T.  H.  Brown  pay  the  costs  herein  taxed." 
The  conteetee,  Ellllard,  brought  the  present 
action  against  the  contestant,  Brown,  and 
his  sureties,  upon  their  undertaking  to  se- 
cure the  cost  of  the  contest  The  case  was 
tried  upon  an  agreed  state  of  facts.  These 
show  that  no  part  of  the  costs  of  the  contest 
has  been  paid  by  any  one;  that  the  sereral 
Items  constituting  the  bill  of  costs  are  proper 
charges;  and  that  every  Item,  except  the 
costs  incident  to  the  writ  of  certlorsirl,  by 
which  the  cause  was  brought  to  this  court, 
was  incurred  for  and  at  the  Instance  of  the 
contestant,  Brown.  The  final  Judgment  ren- 
dered in  this  court,  quashing  the  contest  pro- 
ceeding, was  in  evidence.  The  contestant 
was  unsuccessful,  and  he  and  his  sureties  tie- 
came  liable  on  their  undertaldng  to  secure 
the  costs.  It  is  contended  that  as  the  facts 
show  a  large  proportion  of  the  costs  was  in- 
curred by  contestant.  Brown,  and  that  as  Hll- 
liard  is  not  responsible  for  such  costs,  and 
cannot  be  made  to  pay  the  same,  these  costs 
cannot  be  recovered  in  this  action.  We  are 
of  opinlcxi  the  law  is  otherwise.  The  under- 
taking covers  all  the  costs  of  the  contest  l>e- 
fore  the  trial  Judge.  In  the  case  of  Pryor  t. 
Beck,  21  Ala.  393,  where  the  sureties  wore 
sued  on  their  undertaking  to  secure  the  cost 
of  the  suit,  the  same  defense  was  interi>osed ; 
and  it  was  held  that  the  bond  covered  all 
the  costs,  and  the  obligee  should  recover  "all 
the  costs,  without  regard  to  the  question 
whether  he  could  be  made  liable  to  pay  all 
OT  not;  •  •  •  that  he  must  recover  to  the 
extent  of  all  who  aire  designed  to  be  protect- 
ed by  the  bond."  In  the  case  cited.  It  ap- 
pears that  Judgment  for  the  costs  was  render- 
ed, as  in  the  case  at  bar,  against  the  princi- 
pal alone,  and  the  suit  was  brought  upon  the 
undertaking  to  secure  the  costs  of  the  suit 
We  do  not  doubt  that  if  the  defendant  had 
paid  any  part  of  the  costs  to  the  person  en- 
titled to  receive  it,  or  Imd  obtained  a  release 
or  acquittance  from  such  person,  such  pay- 
ment <Hr  acquittance  would  be  a  good  de- 
fense, "pro  tanto,"  to  Ibe  present  action. 

It  Is  further  contended  that  the  parties 
entitled  to  the  costs  should  sue  In  their  own 
names.  Doubtless,  an  action  could  be  main- 
tained In  his  own  namev  by  any  witness  at- 
tending, or  ofDcer  performing  the  service, 
against  the  party  in  whose  behalf  the  wit- 
ness attended,  or  for  whom  such  service  was 
performed,  and  such  parties  might  sue  T.  H. 
Brown  to  recover  such  cost;  but  neitlier  wit- 
nesses nor  officers,  in  their  own  names,  could 
maintain  separate  actions  on  the  undertaldng 
against  Brown  and  his  sureties  to  recover 
these  costs.  ■  Unless  authorized  by  atatute^ 


the  cause  of  action  given  by  the  undertaking 
of  defendant  and  liis  sureties  cannot  be  split 
up  into  as  many  actions  as  there  are  pexaoaa 
interested  in,  and  secured  by,  its  provisions. 
Smith  V.  Trust  Co.  (Ala.)  14  South.  C25.  Ore 
suit  of  recovery  will  be  a  bar  to  any  oth» 
suit  An  action  la  maintainable  on  a  Judg 
ment  to  recover  costs.  4  Am.  &  Eng.  Bnc. 
Law,  p.  320.  Ciosts  in  dvll  cases  are  awarded 
in  favor  of  the  successful  party  (Code,  | 
28S7),  and  execution  runs  in  his  name,  and 
not  in  the  name  of  the  parties  to  whom  the 
costs  are  payable. 

It  is  further  contended  by  appellee  ihat 
as  the  trial  court  had  no  Jurisdiction  of  the 
subject-matter,  it  could  not  render  a  Judgment 
awarding  costs.  There  are  some  cases  which 
recognize  the  rule  as  thus  asserted.  Bnrke 
V.  Jackson,  22  Ohio  St  268.  We  are  of  opin- 
ion the  sounder  rule,  and  that  which  is  sup- 
ported by  the  great  weight  of  authority,  Is 
that  the  court  must  decide  whether  it  has 
Jurisdiction  or  not  and  the  decision-  of  tiutt 
question  la  a  Judicial  act— an  exercise  of 
Jurisdiction,— and  that  costs  are  a  proper 
and  necessary  incident  of  such  a  Judgment 
King  v.  Poole,  36  Barb.  242;  Jordan  v.  Den- 
nis, 7  Mete.  (Mass.)  590;  Hawes,  Juria  |  10 
and  note;  1  Freem.  Judgm.  (  120.  By  our 
statute,  costs  are  awarded  to  the  successful 
party.  Code,  supra.  The  fact  that  final 
Judgment  quashing  the  proceedings  was  pro- 
nounced in  this  court.  Instead  of  a  mandate 
to  the  trial  Judge,  to  render  such  Judgment; 
In  no  manner  affects  the  liability  of  the  un- 
successful party.  The  Judgment  rendered 
here  was  the  Judgment  which  should  have 
been  rendered  in  the  first  Instance.  The  se- 
curity given  for  costs,  for  instituting  an  ac- 
tion or  contest  proceedings,  does  not  include 
the  costs  for  an  appeal  to  this  court,  or,  if 
the  cause  is  brought  here  by  writ  of  oer- 
tiwari  Instead  of  appeal.  To  recover  the 
costs  awarded  the  appellant  by  the  Judgment 
of  this  court  quashing  the  contest  the  plain- 
tiff may  have  his  remedy  upon  the  Jndg- 
''ment  rendered  in  this  court  against  the  con- 
testant It  is  only  the  costs  before  the  trial 
court  or  Judge  which  are  recoverable  trom 
the  contestant  and  his  sureties  by  an  action 
on  the  undertaking.  These  the  plaintiff  was 
entitled  to  recover.  The  court  erred  in  giv- 
ing the  affirmative  charge  tar  the  defmd- 
anta.    Reversed  and  remanded. 


(UB  Ala.  IN) 
ROGERS  T.  HAINES  et  aL 
(Snpreme  Conrt  of  Alabama.    May  18,  1894.) 
Suit  bt  Fobeign  REcanrBR— Sof/ioibhot  ot 

BtLU 

A  bill  by  a  receiver  of  a  foreign  corpora- 
tion, appointed  in  another  state  to  collect  or  pro- 
tect the  assets  In  Alabama,  mnst  aver  that  the 
offloera  of  the  corporation,  at  and  prior  to  the 
time. of  filing  the  bill,  either  negligentlr  or  will- 
fully, or  in  obedience  to  a  court  hanng  joria- 
diction  of  their  persons,  refused  to  protect  the 
corporate  assets  in  Alabama,  it  not  appearing 
that  the  «otporatioa  has  been  dissolved,  or  otb- 
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erwlse  Incapacitated  from  brlneing  the  suit, 
and  an  amendment  to  a  bill  which  omitted  andx 
allegation,  aTeninf;  merely  that  the  officers  re- 
fuse to  do  so  at  the  time  of  filing  the  amend- 
meat,  is  insufficient. 

Appeal  from  chancery  court,  Calhoun  coun- 
ty;  S.  K.  McSpadden,  Chancellor. 

Bill  by  C.  H.  Kogers,  receiver  of  the 
New  South  National  Building  &  Loan  Asso- 
ciation, against  W.  S.  Haines  and  others. 
From  a  decree  sustaining  a  demurrer  to 
the  bill,  complainant  appeals.    Affirmed. 

The  bill  sought  to  enjoin  the  collection  of 
several  Judgments  recovered  by  the  respond- 
ents against  the  New  South  National  Build- 
ing &  Loan  Association,  on  the  ^ound  that 
said  judgments  were  irregularly  and  illegal- 
ly obtained,  and  that  nothing  was  due  de- 
foidants  on  the  claims  upon  which  said 
Judgments  wwe  fomided.  It  was  alleged  in 
said  blU  that  the  New  South  National  BuUd- 
ing  &  Loan  Association,  a  corporation  char- 
tared  under  the  laws  of  the  state  of  Tennes- 
see; had  been  declared  insolvent  by  the 
chancery  court  of  that  state,  and  the  com- 
plainant was  appointed  as  receiver  for  the 
purpose  of  collecting  its  assets  and  settling 
its  debts,  and  had  duly  qualified  as  such 
receiver.  After  the  decree  dec^ring  the 
said  bnildlng  and  loan  association  insolvent, 
and  the  appointment  of  the  complainant  as 
receiver,  the  respondents,  who  were  at  that 
time  stockholders  of  said  corporation,  brought 
stUt  In  a  justice  of  the  peace  court  in  Calhoun 
county  against  the  said  New  South  National 
Building  &  Loan  Association,  and  service  of 
process  was  had  upon  one  Vary,  who  was  sup- 
posed to  be  the  agent  of  the  corporation  resid- 
ing in  BlJtmingham.  The  defendant  to  said 
suit  failing  to  answer,  the  several  plaintifTs 
recova-ed  Judgment  by  default  against  the 
said  building  and  loan  association.  To  en- 
force the  said  Judgment  the  several  plain- 
tifCs  sued  out  writs  of  garnishment  a^nst 
Aimie  S.  Cruesoe,  a  stockholder  in  said 
company,  to  whom  the  company  had  made 
a  loan,  and  who  resided  in  Calhoun  coxmty. 
It  was  further  averred  in  said  bill  that  no 
notice  was  ever  given  to  the  complainant 
of  the  pendency  of  said  suit,  nor  were  any 
notices  given  the  corporation  of  which  he 
was  the  receiver,  except  such  as  are  alleged 
to  have  been  given  to  the  said  Vary,  who, 
the  complainant  alleged,  was  not  at  that 
time  the  agent  of  the  corporation.  It  was 
also  averred  in  the  said  bill  that  the  judg- 
ments were  roidered  on  a  day  other  than 
the  return  of  the  process,  and  two  weeks 
prior  to  the  day  of  the  trial,  as  stated  in 
the  'summons  served  on  the  said  John  Vary, 
without  notice  to  the  said  corporation.  The 
case,  with  the  exception  of  amendments,  is 
substantially  the  same  as  whai  before  this 
court  on  a  former  appeal,  reported  in  11 
South.  651.  The  amendment  which  was  made 
to  the  bill  since  the  decision  of  that  case  is 
copied  in  the  opinion.  To  the  bill  as  origi- 
nally filed,  the  respondents  demurred  upon 


the  following  grounds:  (1)  That  the  bill 
shows  that  it  is  filed  by  the  person  who 
claims  to  be  the  receiver  appointed  by  the 
court  of  the  state  of  TennuHsee,  and  who  is 
therefore  not  entitied  to  sue  in  this  state. 
The  2d,  8d,  and  4th  grounds  are  substantial- 
ly the  same  as  the  1st  (5)  That  the  bill 
shows  on  its  face  that  it  was  filed  by  a 
foreign  receiver,  who  claims  to  act  under 
an  appointment  from  the  courts  of  Ten- 
nessee, f<Mr  the  purpose  of  enjoining  and 
interfering  with  the  vested  or  acquired  rights 
of  creditors  who  are  residents  of  this  state. 
To  the  bill,  as  amended,  the  respondents 
demurred,  among  others,  upon  the  follow- 
ing grounds :  (5)  That  the  said  bill,  as  amended, 
does  not  show  that  at  the  time  suit  was 
brought  the  officers  of  said  corporation,  the 
New  South  National  Building  &  Loan  As- 
sociation, either  negligently  or  willfully,  or 
in  obedience  to  the  orders  of  a  court  hav- 
ing Jurisdiction  of  tbdr  perstms,  faUed  or 
refused  to  take  the  necessary  measures  to 
save  the  assets  of  said  corporation  in  this 
state  from  spoliation.  (6)  That  said  bill  Is 
without  equity,  because  it  shows  that  com- 
plainant had  no  right  or  authority  to  bring 
this  suit.  (7)  The  dissolution  of  said  cor- 
poration by  order  of  the  court,  made  sub- 
sequent to  the  filing  of  said  bill,  would  not 
authorize  the  complainant  to  maintain  this 
suit,  which  was  brought  prior  to  dissolu- 
tion. Upon  the  submission  of  the  cause  up- 
on tbe  demurrers,  the  chancellor  rendered 
a  decree  sustaining  the  same.  The  com- 
plainant now  prosecutes  this  appeal,  and  as- 
signs as  enor  this  decree  of  the  chancel- 
iw. 

Cooke  &  Cooke,  for  appellant  S.  D.  O. 
Brothers  and  W.  J.  Brods,  for  appellees. 

McOLBLLAN,  J.  When  this  cause  was 
formerly  here  on  appeal  from  an  order  dis- 
solving the  injunction  it  was  said  (Walk«-. 
X,  delivering  the  opinion  of  the  court):  "The 
complainant's  claim  to  recognition  in  the 
courts  of  this  state  for  the  purpose  of  pro- 
tecting and  collecting  the  assets  of  the  cor- 
poration found  here  must  be  rested  upon  the 
fact— not  very  clearly  disclosed  by  the  aver- 
ments of  the  bill— that  the  officers  of  the  cor- 
poration, either  negligently  or  willfully,  or  In 
obedience  to  the  orders  of  a  court  having 
jurisdiction  of  their  persons,  fail  or  refuse 
to  take  the  necessary  measures  to  save  the 
assets  In  this  state  from  waste  or  spoliation." 
11  South.  651.  Reafilrming  this  view,  the 
rulings  of  the  chancellor  on  demurrer  to  the 
bill  now  present  the  inquiry  wheth^  the 
bill,  as  afuended,  discloses  such  failure  or  re- 
fusal on  the  part  of  the  corporate  officers  to 
protect  and  collect  the  assets  in  this  state  of 
the  corporation.  The  amendment  In  this  re- 
gard, made  since  the  case  was  here,  is  as 
follows:  "Your  (X^tw  further  shows  tbe  of- 
ficers and  agents  of  said  corporation  have 
neglected  to  take  any  measures  to  protect 
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and  save  the  assets  of  said  association  from 
being  subjected  to  the  satisfaction  of  said 
fraudnlent  and  nnfotinded  claims  of  these 
defendants,  and  have  negligently  failed  to 
take  the  necessary  measures  to  save  the  as- 
sets of  said  association  in  the  state  of  Ala- 
bama from  waste  and  siwliation."  Under 
rule  46  of  chancery  practice  (Code,  p.  818), 
this  amendment  Is  to  "be  considered  as  in- 
troduced in  the  bill  from  the  time  of  its  al- 
lowance," and  it  speaks  as  of  and  from  that 
time,  aid  not  with  referoice  to  the  time  of 
bill  filed.  So  considered,  and  construlns  the 
aTermenta  of  the  amendment  as  unfavorably 
to  the  complainant  as  its  terms  will  reason- 
ably admit  of,  it  does  not  aver  that  at  and 
prlw  to  the  filing  of  the  bill  the  officers 
and  agents  of  the  corporation  had  negligently 
failed  to  take  the  steps  necessary  to  the  con- 
servation of  the  company's  assets,  so  that  at 
the  time  of  instituting  the  suit  the  receiver 
had  power  and  authority  to  sue  by  reason  of 
the  then  existing  negligence  of  the  officers 
of  the  corporation,  but  only  tliat  at  the  time 
the  amendment  was  made— long  after  blU 
flied-r«uch  negUgenos  had  Intervened  as 
would  have  autb(M:ized  this  suit,  had  It  been 
contemporaneous  with  the  institution  thereof, 
or  would  have  authorized  the  suit  at  the  time 
of  the  amendment  The  bill,  as  amended,  in 
other  words,  falls  to  show  the  existence  of  a 
state  of  facts,  at  the  time  It  was  filed,  the 
averment  of  which  was  essential  to  the  com- 
plainant's right  to  sue  at  all;  and  assign- 
ments of  demurrer  to  the  amended  blU,  num- 
bered 5,  6,  and  7,  were  therefore  proper^ 
sustained.  In  the  absence  of  such  averment, 
a  foreign  receiver  of  a  foreign  corporation- 
it  not  appearing  that  the  corporation  had 
been  dissolved,  or  otherwise  itself  disabled  to 
bring  the  suit— is  without  capacity  to  sue 
here  for  assets,  or  for  the  protection  of  assets, 
of  the  ccvporation;  and  hence  assignments 
of  demurrer  numbered  1,  2,  3,  4,  and  6,  to 
the  original  bill,  were  well  taken. 

The  bill  and  the  exhibits  thereto  show  that 
the  Judgments  sought  to  be  enjoined  were 
rendered  before  the  day  at  which  the  defoad- 
ant  was  summoned  to  appear  and  make  de- 
fense to  the  several  actions;  and  it  does  not 
appear  by  said  judgments  that  the  fact  of 
Vary's  agency  (he  being  the  person  upon 
whom  service  was  made  as  the  agent  of  the 
defendant  corporation)  was  proved  as  an  es- 
sential condition  precedent  to  the  rendition 
of  judgment  by  default  This  fact  of  ren- 
dition of  judgment  before  the  day  set  for  the 
appearance  of  the  defendant,  and  this  omis- 
sion to  show  by  the  Judgments  that  proof  of 
Vary's  agency  was  made,  appearing  on  the 
face  of  the  papers  In  the  Justice  court,  the 
corporation  Itself  had  an  adequate  remedy 
at  law  for  the  alleged  wrongs  and  injuries  in 
the  common-law  writ  of  certiorari.  Ama4- 
can  Press  Ass'n  y.  Independent  Pub.  C!o.,  15 
South.  — • .  It  would  not  necessarily  follow 
from  this,  however,  that  a  suit  of  this  kind 
could  not  be  brought  by  the  receiver.    It 


might  be  that  tb6  receiver,  not  being  a  party 
to  those  causes,  would  not  be  let  in  to  prose- 
cute that  writ.  He  was  not  a  party,— In- 
deed, he  had  not  been  appointed  when  tliose 
suits  were  instituted,— and  was  not  only  not 
a  necessary  party,  but  could  not  possibly 
have  been  made  a  party  thereto.  The  de- 
cree of  the  chancellor  sustaining  the  assiirn- 
ments  of  demurrer,  upon  which  submission 
was  made,  must  be  affirmed. 


(lot  Ala;  US) 
GILMER  V.  SMITH  et  aL 
(Supreme  Court  of  Alalwma.    May  16,  1891k) 
Tax  Sals— Rbdbhptiox  fob  MosTaAOoa— Biobts 

OF  MORTOAOEE. 

In  a  suit  by  a  purchaser  at  a  mortgage 
sale  to  set  aside  a  subsequent  tax  sale,  no  no- 
tice of  which  was  given  to  complainant,  it  ap- 
peared tliat  the  tax  purchaser  notified  the  mort- 
gagor to  redeem,  as  he  did  not  wish  to  ke^ 
the  property  from  hia  family,  and  that,  the  re- 
demption period  of  the  mortgage  having  ex- 
pired, the  mortgagor  asked  the  purchaser  to  hold 
the  land  for  him,  which  he  declined  to  do,  but 
he  offered  to  transfer  the  tax  certificate  to  one 
of  his  family,  and  did  afterwards  transfer  it  to 
the  mortgagor's  sister,  who  received  a  deed  to 
the  land.  Beld,  that  the  tax  deed  should  l>e  set 
aside. 

Appea^  from  dty  court  of  MontgcMnery, 
Thomas  M.  Arrington,  Judge. 

Bill  by  Lewis  Gilmer  against  Pauline 
Smith,  Burke  Miller,  Ellsha  Walker,  and 
Malinda  Walker.  From  a  decree  toe  de- 
fendants, complainant  appeals.     Reversed. 

The  purpose  of  the  bill  was  to  remove 
certain  described  deeds  and  claims  to  lot 
63,  on  the  north  side  of  Adams  street.  In 
the  city  .of  Montgoma^,  as  a  cloud  on  the  ti- 
tle of  complainant  and  to  enjoin  the  respond- 
ent Malinda  Walker  from  interfering  with 
the  possession  of  defendant  in  said  lot  On 
January  30,  1892,  one  J.  H.  Stewart  Altered 
Into  an  agreement  with  Elisha  Walker  to 
make  title  to  the  said  Walker  to  a  certain 
piece  of  land,  known  as  "Lot  No.  63,"  on 
the  north  side  of  Adams  street,  In  the  city 
of  Montgomery,  when  the  said  Walker 
should  complete  the  payments  as  provided 
In  the  contract  Stewart  had  bought  the 
said  lot,  together  with  other  lands,  from 
Hughes  and  Gunter.  That  he  paid  part  of 
the  purchase  money  for  said  lot,  and  gave  a 
mortgage  to  secure  the  balance.  Subsequent 
to  said  purchase  the  said  Stewart  sold  sev- 
eral other  lots,  in  addition  to  the  one  In- 
volved In  this  suit  The  said  Stewart  hav- 
ing failed  to  pay  the  deferred  paymtmts,  and 
demand  being  made  toe  the  payment  of  the 
Indebtedness  secured  by  the  mortgage  £ze- 
cuted  to  Hughes  and  Gunter,  the  said  Walker 
and  the  other  purchasers  from  Stewart  en- 
tered Into  an  agreement  on  May  31,  1881,  by 
which  one  Burke  Miller  acquired  title  to  all 
of  the  lots,  Induding  lot  63,  with  the  under- 
standing and  agreement  that  said.  Miller 
should  mortgage  all  of  said  lots  to  one 
Matthews  to  secure  the  balance  due  (m  said 
mortgage  to  said  Hughes  (he  having  pro- 
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Gbased  the  interest  of  Gnnter).  This  agree- 
ment also  farther  provided  that,  when  the 
said  mortgage  to  Matthews  should  be  fully 
IMld,  Burke  Miller  was  to  reconvey  to  the 
said  Walker  and  others  their  respectire  lots. 
This  mortgage  was  folly  paid  on  January  3, 
1883,  and  discharged  of  record,  but  Walker 
never  received  any  deed  from  Stewart.  On 
May  3,  1882,  Ellsha  Walker  and  Mallnda 
Walker,  his  wife, — she  acknowledging  the  ex.- 
ecntlon  thereof  separate  and  apart  from  her 
husband,  according  to  the  form  provided  for 
the  conveyance  of  the  homestead,— executed 
to  one  Segars  a  mortgage  on  the  said  lot 
No.  53  on  the  north  side  of  Adams  street, 
which  said  mortgage  was  to  secure  mon^ 
loaned  by  said  Segars  to  BUsha  Walker,  and 
it  was  duly  recorded  in  the  office  of  probate. 
On  December  4,  1882,  the  said  Segars  de- 
livered and  assigned  his  said  mortgage,  made 
by  Walker  and  wife,  to  one  Cyrus.  The 
mortgagors  having  failed  to  pay  the  debt 
secured  thereby,  the  said  Cyrus,  at  the  ma- 
turity of  said  mortgage,  sold  the  lot  con- 
veyed therein,  on  September  17,  1884,  under 
the  power  of  sale  contained  in  the  mortgage, 
and,  at  this  sale^  Jacob  Oriel  became  the 
purchaser.  A  deed  was  duly  executed  to 
said  Oriel,  conveying  said  tot  In  Octol>er, 
18S6,  Oriel  commenced  an  action  of  eject- 
ment against  said  Ellsha  Walker  and  his 
wife,  Mallnda  Walker,  for  the  recovCTy  of 
said  lot  No.  53;  and  at  the  January  term, 
1889,  the  said  Oriel  recovered  a  Judgment 
for  the  possession  of  said  lot  in  said  suit, 
and  was  put  in  the  possession  thereof  under 
a  writ  of  possession.  Ori^  afterwards  sold 
the  said  lot  to  Cyrus,  and  he,  on  the  8th  of 
June,  1889,  sold  the  lot  to  Gilmer,  the  com- 
plainant in  the  original  bill;  and  the  said 
Oilmer  went  Into  possession  and  has  been 
In  possession  ever  since,  having  erected  im- 
provements thereon.  Since  Walker  bought 
the  lot  from  Stewart,  the  same  had  been  as- 
sessed in  his  name  for  taxation  up  to  and 
including  January,  1888.  At  the  date  last 
aforesaid,  or  about  that  time,  Ellsha  Walker 
directed  the  tax  assessor  to  list  the  said  lot 
to  Mallnda,  his  wife;  and  the  assessmoit 
for  1886,  which  had  l)efore  tliat  time  been 
made  against  Ellsha  Walker,  was  marked 
out,  and  a  new  assessment  against  Mallnda 
Walker  for  taxes  on  the  said  lot  was  made. 
In  December,  1886,  the  said  Burke  Miller, 
who  was  imder  obligation  to  make  deed  to 
Silisha  by  virtue  of  the  agreement  entered 
Into,  Just  prlw  to  the  execution  of  the  mort- 
gage to  Matthews,  by  direction  of  the  said 
Ellsha,  executed  a  deed  to  the  said  lot  to  the 
said  Mallnda  Walker,  instead  of  to  the  said 
ESisha;  and  the  said  Ellsha  and  Mallnda 
were  in  possession  of  the  lot  at  the  time,  as 
they  had  been  since  the  pundiase  from 
Stewart,  and  as  they  were  up  to  the  time 
they  were  dispossessed  by  Oriel,  as  their 
homestead.  Mallnda  Walk«'  was  a  party 
defendant  to  said  ejectment  suit  of  Oriel's. 
Prior  to  1886  the  taxes  on  the  said  lot  had 
T.16BO.nal4:— 39 


been  promptly  paid  and  discharged,  but  the 
taxes  for  1886  remained  unpaid,  and  in  1887 
(June  25th)  the  said  lot  was  sold  toe  taxes, 
as  the  property  of  Mallnda  Walker.  Thoe 
was  no  notice  of  the  proceedings  in  the 
probate  court  for  the  sale  of  the  said  lot 
for  taxes  given  to  any  one,  except  the  said 
Mallnda.  At  the  tax  sale  the  said  lot  was 
bought  by  one  Brown,  who  also  paid  certain 
city  taxes  on  the  said  lot  A  certificate  of 
purchase  was  given  to  said  Brown  by  the  tax 
collector  of  Montgomery  county,  but  the  i>os- 
sesslon  of  the  said  Ellsha  and  Mallnda  was 
in  no  wise  disturbed.  After  the  execution 
of  the  writ  of  possession  In  the  ejectment 
suit  of  Grid  against  Ellsha  Walker,  and 
after  the  execution  of  the  deed  by  Oriel  to 
said  Cyrus,  viz.  on  the  7th  June,  1889,  the 
said  Brown  transfixed  his  certificate  of 
purchase  at  tax  sale  of  the  said  lot  to  Pauline 
M.  Smith,  the  appellee,  who  was  a  sister  of 
Ellsha  Walker.  Just  before  this  transfer  of 
said  certificate  to  said  Pauline  M.  Smith,  the 
said  Brown  had  seen  the  said  Ellsha  Walk- 
ee,  and  called  his  attention  to  the  fact  that 
the  two  years  toe  redemption  of  the  said  lot 
had  almost  expired,  and  had  requested  the 
said  Ellsha  to  get  some  of  his  family  to 
pay  to  him  (Brown)  the  money  he  was  out 
on  the  lot  as  he  (Brown)  did  not  desire  to 
keep  the  lot  from  Ellsha's  family.  Shortly 
afterwards  the  said  Pauline  M.  Smith  saw 
the  said  Brown,  and  informed  him  that  she 
desired  to  redeem  the  said  lot  for  her  brother. 
She  paid  thb  said  Brown  his  money,  and 
the  transfer  of  the  certificate  was  made. 
Neither  Grid,  Cyrus,  nor  Oilmer  knew  that 
the  said  lot  had  been  eoHA  for  taxes  until  a 
short  time  bef(H:e  the  25th  June,  1889,  when 
the  two  years  for  redemption  ran  out  Oil- 
mer then  filed  his  application  for  redemp- 
tion of  the  said  lot  in  the  probate  court  of 
Montgomery  county,  and  bef<M%  the  25th 
June,  1889,  ofCered  to  pay  the  money  re- 
quired for  said  redemption.  The  Judge  of 
probate  was  absent  from  the  city,  but  re- 
turned before  the  25th  June,  1889.  On  July 
30,  1889,  the  Judge  of  probate,  while  Gilmer's 
application  to  redeem  said  land  was  stiU  on 
file  in  his  office,  signed  a  paper  purporting  to 
convey  to  said  Pauline  Smith  the  said  lot; 
but  this  paper  was  not  acknowledged  or  re- 
corded until  some  time  in  February,  1890. 
In  September,  1889,  the  Judge  of  probate  per- 
mitted the  said  Gilmer  to  redeem  the  said 
lot,  accepted  his  money  therefor,  and  ex- 
ecuted and  delivered  to  the  said  Oilmer  a 
certificate  of  redemption.  Later,  in  1889,  the 
said  Oilmer  ffied  the  bin  of  complaint  in  tills 
case  against  the  said  Miller,  Mallnda  and 
Ellsha  Walker,  and  Pauline  M.  Smith;  pray- 
ing that  the  deed  executed  by  the  said  Miller 
to  the  said  Mallnda  Walker,  and  that  the 
said  tax  proceedings,  by  which  the  said 
Pauline  M.  Smith  claimed  to  own  the  said 
lot  be  set  aside  and  annulled,  and  given  up 
to  be  canceled  as  clouds  on  his  titl&  The 
defendant  Pauline  M.  Smith  answered  soldi 
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bin,  dentins:  any  collnslon,  and  set  np,  by 
way  of  a  croea  bill,  that  she  was  entitled  to 
the  poesesalon  of  the  lot  In  controversy,  hav- 
ing purchased  the  legal  title  thereto  under  a 
tax  sale,  and  prayed,  In  said  cross  bill,  that 
the  title  be  divested  ont  of  the  complainant 
Into  her,  and  that  the  complainant  be  en- 
Joined  ftom  Interfering  with  her  right  to  the 
property,  and  possession  tho'eof. 

This  Is  the  same  case  which  was  on  appeal 
to  this  court  before,  the  decision  of  which  is 
to  be  foond  in  93  Ala.  224,  9  South.  688. 
Since  that  decision  the  original  bill,  has  been 
materially  amended,  so  as  to  show  the  re- 
lationship between  the  said  Mallnda  and 
Pauline,  and  bo  as  to  allege  that  the  purchase 
of  the  said  certificate  by  the  said  Pauline 
was  reaJly  for  the  benefit  of  the  said  Elisha 
and  the  said  Mallnda,  and  that  the  said 
Pauline  Smith  had  demanded  possession  of 
the  said  lot  of  the  complainant,  and  threaten- 
ed to  eject  him  from  the  said  lot,  and  that 
the  object  and  purpose  of  the  said  Pauline 
Smith  was  to  get  the  said  lot  for  the  said 
Blifiha  and  the  said  Mallnda.  Fraud  was  al- 
so charged  on  the  part  of  the  said  Miller, 
Bllsha,  Mallnda,  Brown,  and  Pauline,  In  that 
It  was  alleged  that  they  had  all  entered  Into 
a  scheme  to  defeat  the  rights  of  the  persons 
claiming  under  the  mortgage  executed  by 
the  said  Elisha  and  Mallnda  to  the  said  Se- 
gars,  by  and  through  which  the  said  Gilmer 
claims.  The  complainant.  In  his  bUi,  offered 
to  pay  to  the  said  Pauline  M.  gmlth  all  the 
taxes  and  other  exiienses  she  had  been  put 
to  in  reference  to  the  said  lot,  and  interest 
on  the  same.  The  said  Pauline  Smith  an- 
swered this  bill  as  amended,  admitting  that 
she  had  demanded  possession  of  the  said  lot, 
and  that  she  Intended  to  oust  the  complain- 
ant, but  denying  all  charges  of  firaud,  and 
alleging  that  she  bought  the  certiflcate  of 
purchase  to  the  said  lot  from  the  said  Brown 
for  herself,  and  not  for  her  brother.  The 
complainant  demurred  to  this  cross  bill  on 
the  ground  that  it  contained  no  equity.  No 
witness  was  examined  In  the  case,  except 
the  said  Brown;  and  the  cause  was  submit- 
ted, as  shown  by  the  note  of  testimony,  on 
the  deposition  of  the  said  John  Brown,  and 
iip<m  an  agreed  statement  of  facts,  which 
show  the  facts  as  stated  above,  and  upon  the 
pleadings.  The  chancellor  decreed  that  the 
complainant  was  not  entitled  to  the  relief 
prayed  for,  and  dismissed  the  bill.  He  also 
decreed  that  the  cross  bill  bad  no  equity,  as 
it  was  shown  that  the  respondent,  Pauline 
Smith,  was  the  owner  of  the  legal  title  to  the 
lot  in  controversy,  and  could  get  adequate 
relief  at  law.  He  therefore  sustained  the  de- 
murrer to  the  cross  bill,  and  dismissed  the 
same.  The  complainant  In  the  original  bill 
prosecutes  this  appeal,  and  assigns  as  error 
the  decree  of  Hie  chancellor  dismissing  his 

bUl. 

'   i:        ■     . 

Thos.  H.  Watts,  for  appellant  John  Qlnd- 
rot  Winter,  for  appeHeea. 


McCLEIiLAN,  J.  Counsel  for  appellees  ar- 
gue that  It  Is  wholly  Improbable  that  the  re- 
demption by  Pauline  Smith  from  Brown 
could  have  been  in  the  Interest  of  Walker, 
when  all  that  Walker  had  to  gain  by  that 
tortious  course  was  a  release  of  the  land 
from  the  payment  of  the  insignificant  sum 
secured  by  the  Segars  mortgage,— a  sum 
scarcely  greater  than  the  consideration  pads- 
ing  between  Pauline  and  Brown.  This  argu- 
ment is  deprived  of  all  weight  by  the  factB 
that  the  Segars  mortgage  had  been  fore- 
closed, the  period  for  statutory  redemption 
had  passed,  and  the  purchaser  at  the  sale 
under  it  had  recovered  the  land  in  eject- 
ment, and  was  in  possession  of  it,  before  the 
purchase  by  Pauline  Smith  from  Brown;  so 
that  the  land  was  wholly  lost  to  Walkor, 
unless  he  could  have  It  redeemed  from  the 
tax  sale  for  his  own  benefit,  and  in  such  way 
as  that  his  interest  would  not  appear,  and  as, 
of  consequence,  the  redemption  would  not 
inure  to  Gilmer,  who  held  through  the  Se- 
gars mortgage.  It  was  therefore  ofovionsly 
to  Walker's  Interest  to  attempt  to  do  what 
the  bill  charges  in  this  connection.  The  land 
Itself  was  atKmt  to  be  lost  irretrievably  to 
him.  He  could  not  avert  the  catastrophe  by 
becoming  himself  the  purchase  from  Brown. 
Naturally,  he  wanted  to  conserve  his  Inter- 
est, and  save  the  land,  if  he  could.  Brown 
was  anxious  that  he  should  do  so.  Pauline 
Smith  declared  that  she  wanted  to  purchase 
from  Brown  for  Walker,  her  brother.  The 
wishes,  therefore,  of  each  of  these  parties, 
converged  towards  the  accomplishment  of 
the  plan  to  rescue  the  land  for  Walker  and 
his  family.  Brown  suggested  the  means  of 
accomplishing  this  end.  He  "urged  Walker 
to  get  some  of  his  family  to  redeem  it,"  as  he 
(Brown)  "did  not  want  to  keep  it  from  Walk- 
er's wife  and  children."  Following  dose  up- 
on this,  Pauline  Smith,  a  sister  of  Walker, 
appeared  and  redeemed  the  land,  saying  that 
"she  wanted  to  take  up  the  property  for  her 
brother."  This  rounded  and  completed  the 
scheme.  And  we  are  unable,  on  these  facts, 
to  reach  any  oth»  conclusion  than  that  Pau- 
line Smith  purchased  from  Brown  at  Walk- 
er's instance,  and  wholly  for  the  benefit  of 
the  latter,  taking  the  transfer  of  the  tax  cer- 
tificate, and  afterwards  the  tax  deed,  to  her- 
self, in  attempted  effectuation  of  a  purpose 
and  intent  entertained  by  Brown,  Walker, 
and  Pauline  Smith  to  defeat  Oilmer,  or  those 
to  whose  rights  he  succeeded  under  the  Se- 
gars mortgage,  of  his  or  their  rights  in  the 
promises;  and  we  accordingly  hold  that  the 
tax  deed  is  fraudulent  and  void,  as  against 
the  title  of  Gilmer,  and  that  the  complainant 
Is  entitled  to  the  relief  prayed  In  his  bill. 
Thorington  v.  City  Council  of  Montgomery, 
84  Ala.  266,  10  South.  684.  A  decree  wIU 
accordingly  be  entered  here,  canceling  the 
tax  deed  to  Pauline  Smith  as  a  cloud  on 
Gilmer's  title.  Complainant  will  be  decreed 
to  pay  to  Pauline  Smith'  whatever  sum  she 
^operly  paid  Brown  for  th6  certlfieate  of 
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purchase  at  the  tax  sale.  Defendants  wfll 
pay  the  costs  In  this  court  and  the  court  be- 
low.  Reversed  and  rendered. 


003  Ala.  2M) 

SC^AHRAOBIi  T.   WUITJiiUUKST. 

(Supreme  Court  of  Alabama.    May  22,  1894.) 

Attjlchxsnt — Claim — Attachable  Pbopertt. 

1.  When  the  claimant's  bond  and  affidsTlt 
recite  the  levy,  by  a  constable  named,  of  an  at- 
tachment in  the  suit  of  plaintiff  against  the 
debtor,  plaintiff  is  not  bound,  on  certiorari  in 
the  circuit  court,  to  produce  other  evidence  of 
these  facts. 

2.  That  property  attached  wss  part  of  prop- 
erty purchased  by  the  debtor  and  another,  and 
that  It  had  been  set  off  to  him  aa  his  share, 
and  removed  by  him  to  his  own  premises,  is  suf- 
ficient prima  fade  proof  that  it  was  subicct  to 
attachment  against  him,  without  proof  that  he 
bad  paid  for  it. 

Amteal  from  circuit  court,  Franklin  county; 
H.  G.  Speoke,  Judge. 

Certiorari,  on  petition  of  J.  F.  Whltehtn:st 
against  A.  C.  Sch&mragel,  to  Thaddeus  M. 
Mills,  a  Justice  of  the  peace.  In  the  case  of 
petltioner'a  claim  to  property  attached  by 
Schamragel  in  his  suit  against  W.  P.  Mont- 
gomery. Judgment  for  claimant  Plaintiff 
appeals.    Reversed. 

Almon  &  Bullock  and  John  F.  Jack,  for  ap- 
pellant   Key  &  Hester,  for  appellee. 

COLEMAN,  J.  The  plaintiff  Schamragel 
began  a  suit  In  assimipslt  against  W.  P. 
Montgomery  by  attachment  which  was  lev- 
led  upon  a  quantity  of  lumber,  before  a  jus- 
tice of  the  peace,  returnable  to  his  court 
Appellee,  Whltehurst  Interposed  a  claim  to 
the  property,  made  affidavit  and  gave  bond, 
as  required  by  the  statute,  to  try  the  rights 
of  property.  The  Justice  of  the  peace  found 
the  issue  for  the  plaintiff  in  attachment  aud- 
condcmned  the  property  to  the  satisfaction 
of  the  Judgment  which  had  been  rendered 
In  favor  of  the  plaintiff  against  Montgomery. 
Thedaimant  obtained  a  statutory  writ  of  cer- 
tiorari, and  the  case  was  brought  up  to  the 
circuit  court  for  trial.  The  justice  of  the  peace 
certified  up  to  the  circuit  court  the  affidavit 
and  the  claim  bond  made  by  claimant  and  the 
Judgment  rend^ed  in  the  dalm,  condemning 
the  property  to  the  payment  of  the  Judgment 
against  the  defendant  debtor.  On  the  trial 
in  the  chrcult  court,  the  plaintiff  introduced 
In  evidence  the  transcript  from  the  justice's 
court  and  evidence  folding  to  show  that  the 
property  belonged  to  the  defendant  debtor, 
and  rested.  The  claimant  Introduced  no 
evidence.  The  court  gave  the  genial  charge 
for  the  claimant    This  Is  assigned  as  error. 

When  a  case  Is  brought  up  by  appeal  on 
the  8tatut(»y  writ  of  certiorari  from  a  mag- 
istrate's court  to  the  circuit  court,  the  trial  Is 
de  novo.  The  plaintiff  is  the  actor,  and  the 
burden  Is  on  him  to  show  that  the  property  is 
subject  to  plaintiff's  debt  Until  this  has 
been  done,  the  claimant  Is  not  required  to 


introduce  any  evidence.  Treadway  v.  Tread- 
way,  56  Ala.  390:  Rhodes  v.  Smith,  66  Ala. 
174;  3  Brick.  Dig.  77a  The  affidavit  made 
by  the  claimant  states  that  "the  lumber  had 
been  levied  on  by  attachment  by  the  consta- 
ble at  the  suit  of  .  Alexander  Schamragel 
against  W.  P.  Montgomery,"  eta;  and  the 
claim  bond  recites  that,  "whereas  a  writ  of 
attachment  Issued  out  of  the  court  of  Thad- 
deus M.  MlUs,  J.  P.,  returnable  to  the  next 
term  of  the  court  on  second  Saturday  in  De- 
cember, 1880,  placed  In  the  hands  of  the 
constable,  •  •  •  and  by  him  levied  up- 
on the  following  property,"  etc.  Neither  the 
debt  due  firom  the  defendant  nor  the  Judg- 
ment against  falm,  ordinarily,  can  be  in- 
quired Into  on  the  Issue  to  try  the  rights  of 
property.  On  such  a  contest  the  Issue  Is 
whether  "the  property  claimed  Is  the  prop- 
erty of  the  defendant  In  [execution  or]  at- 
tachment, and  liable  to  its  satisfaction." 
Code,  S§  3005,  3012,  3366;  BosweU  v.  Car- 
lisle, 55  Ala.  565.  That  the  property  had 
been  levied  on  by  a  constable  under  attach- 
ment process  In  the  suit  of  the  plaintiff 
against  Montgomery  was  an  admitted  ftict 
shown  by  the  affidavit  and  claim  bond  of 
claimant  It  was  therefore  unnecessary  for 
the  plaintiff  to  Introduce  evidence  of  the  facts 
admitted  in  the  pleadings.  These  admissions 
did  not  preclude  the  claimant  if  he  could, 
from  showing  that  the  writ  of  attachment  or 
levy  was  void  upon  its  face.  The  law  is 
well  settled  that  If  a  writ  of  attachment  Is 
Issued  by  a  person  not  authorized  to  issue 
It,  or  Is  void  upon  its  face,  from  any  cause, 
the  claimant  may  avail  himself  of  such  a 
defect  Nordlinger  t.  Gordon,  72  Ala.  238; 
Jackson  v.  Bain,  74  Ala.  328;  Taliaferro  ▼. 
Lane,  23  Ala.  369.  But  when.  In  the  affi- 
davit and  claim  bond,  as  In  the  case  at  bar, 
a  levy  Is  conceded  to  have  been  made  by  an 
officer  authorized  to. make  the  levy,  under 
an  attachment  issued  by  an  officer,  this  court 
Judicially  know^  had  jurisdiction  to  issue  it, 
the  plaintiff  Is  not  bound  to  Introduce  addi- 
tional evidence  of  these  facts.  In  the  case 
of  Henderson  v.  Bank,  11  Ala.  865,  it  was 
held  that  "the  claimant  is  estopped  by  his 
bond  from  denying  that  a  levy  was  made." 
The  same  rule  was  declared  in  Mayer  t. 
Clark,  40  Ala.  259,  and  Guy  v.  Lee.  81  Ala. 
163,  2  South.  273;  and  the  principle  recog- 
nized In  Campbell  v.  May,  31  Ala.  667. 

It  Is  further  contended  by  the  appellee  that 
the  charge  of  the  court  was  Justified,  because 
of  the  failure  of  the  plaintiff  to  show  that  de- 
fendant Montgomery  owned  such  an  Interest 
In  the  property  as  was  subject  to  levy  and 
sale.  On  this  point  the  undisputed  evi- 
dence is  that  claimant  owned  a  sawmill;  that 
he  and  Montgomery  bought  timber  together; 
that  Montgomery  was  to  haul  the  timber  to 
the  mill,  and  that  claimant  agreed  to  saw  it 
Into  lumber,  and  then  it  was  divided  equally 
between  them;  that  each  owned  a  kiln,  and, 
as  the  lumber  was  divided,  each  removed, 
bis  share  to  his  Qwn.  individual  kiln;  that. 
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the  lumber  levied  upon  bad  been  set  apart 
to  Montgomery  as  his  share,  and  was  at  his 
own  kiln  whea  levied  upon  by  the  attach- 
ment Under  this  state  of  facts,  we  do  not 
donbt  It  was  subject  to  the  attachment,  and 
that  without  regard  as  to  whether  this  timber 
^ad  been  paid  for  or  not  at  the  time  of  the 
levy.    Reversed  and  remanded. 


aos  Ala.  la) 

8TBINBR  et  al.  v.  CLISBT. 
(Sapreme  Court  of  Alabama.     Ha7  22,  1894.) 

FBADDDLBNT     ReFRESKNTATIONS    —  ASSUMFSIT  — 

Joinder  or  Coqmtb— Assiommbiit  or  Ca.dsb  or 
Action. 

1.  One  who  has  been.  Indnced  to  make  a 
parchaae  by  fraudnlent  representations  may 
waive  the  tort,  and  sue  in  assumpsit. 

2.  One  who  has  been  defrauded  of  money 
does  not  make  a  misjoinder  by  setting  out  in 
the  complaint  a  count  for  money  had  and  re- 
ceived, and  counts  alleging  the  fraudulent  rep- 
resentations, as  they  are  ail  in  assumpsit. 

3.  Where  defendant  made  fraudulent  rep- 
resentations to  plaintiffs,  to  Induce  them  to  buy 
as  agents  of  L.,  they  cannot  recover  for  the  de- 
oeitf  though  plaintiffs  paid  L.  the  purchase 
money,  on  his  being  dissatisfied,  and  insisting 
that  plaintiffs  were  liable  to  him  for  ezceediug 
their   authority;    they   not  having   been   negli- 

fent,  or  guilty  of  fraud,  and  having  merely 
ought  poor  securities  instead  of  good  secun- 
tles,  as  directed  by  L.,  by  reason  of  having 
been  overreached  and  defranded  by  defendant. 

4.  The  mere  assignment  to  plaintiffs  by  L. 
of  a  note  and  mortgage  which  they,  as  agents  of 
L.,  were  indnced  to  buy  of  defendant  by  reason 
of  his  fraudnlmt  representations,  does  not  give 
plaintiffs  a  right  to  sue  for  the  deceit 

Appeal  from  dty  coort  of  Birmingham; 
H.  A.  Sharpe,  Jndge. 

Action  by  Stelner  Bros,  against  Alfred  A. 
Ollsby  tor  money  had  and  received.  Jtidg- 
ment  toe  defendant  Plaintiffs  appeal  Af- 
firmed. 

As  originally  commenced,  the  complaint 
consisted  of  two  common  connts;  the  first  for 
mo&ey  had  and  received  for  the  use  of  the 
plalntifts;  and  the  second  for  the  use  of  M. 
L.  &  C.  Ernst,  with  an  averment  that  the 
dalm  was  the  property  of  the  plaintiffs,  hay- 
ing been  transferred  to  them  before  the  com- 
mencement of  the  snit  The  salt  was  com- 
menced on  the  7th  day  of  January,  1892.  On 
the  6tb  of  March,  1893,  the  plaintiffs  amend- 
ed their  complaint  by  adding  an  additional 
count  numbered  3;  and  also  by  adding  an- 
othw  count  numbered  4,  which  was  after- 
wards, by  amendment  8trl<^en  from  the  file. 
The  cause  of  action,  as  set  out  in  said  third 
count  mo&es  substantially  the  following  case: 
On  or  about  the  19th  of  February,  1889,  the 
defendant,  being  the  owner  of  a  note  made 
by  L.  Ollsby  for  $5,000,  dated  April  25,  1887, 
payable  at  one  day  after  date,  but  extended 
for  twdve  mcmths,  to  the  defendant's  order, 
and  of  a  mwtgage  executed  to  him  by  the 
said  L.  Cllsby  oa  a  certain  lot  of  land  In 
Birmingham,  Ala.,  securing  said  note,  copies 
of  which  note  and  mortg'\ge  are  made  ex- 
hibits to  the  count  offered  said  note  and 
mwtgage  for  sate  t»  the  plaintiffs  as  agents 


of  M.  Ii.  &  C.  Ernst  and.  In  order  to  Indooe 
them  to  purchase  the  same,  falsely  and  fhiud- 
ulently  made  certain  representations  to  the 
plaintiffs  touching  the  title  to  said  lot  of 
land  and  the  execution  and  existence  of  an- 
other mwtgage  securing  a  larger  amoont 
than  the  value  of  the  lot  tbaeaa,  the  effect 
of  which  representations  was  to  Induce  the 
plaintiffs  to  b^eve,  as  they  did  believe, 
that  the  defendant's  mortgage  created  a  Ueo 
on  said  lot  prior  to  that  created  by  the  other 
mortgage;  and  that  such  representations 
were  made  by  defendant  with  knowledge 
that  they  were  false,  and  with  the  deliber- 
ate purpose  of  defrauding  said  M.  L.  &  O. 
Ernst;  that  plaintiffs,  not  knowing  that  said 
representations  wore  false,  but  believing  the 
same,  and  being  thereby  Induced  so  to  do, 
purchased  said  note  and  mortgage  from  de- 
fendant for  $5,000,  "whidi  amount  was  then 
and  there  paid  to  him  by  plaintiffs  as  agents 
as  aforesaid,  and  received  his  Indorsement 
on  said  note  without  recotuf^  upon  him,  all 
of  which  was  done  tor  and  on  behalf  of  said 
M.  L.  &  O.  Ernst;"  that  at  the  time  of  the 
purchase  of  said  note,  the  same  was  utterly 
worthless,  and  the  said  h.  Cllsby  was  In- 
solvent; and  that  said  otb&e  mortgage  above 
referred  to  was  in  fact  prior  to  the  mortgage 
so  sold;  and  that  when  said  note  fell  due 
no  part  of  the  same  was  paid.  The  count 
then  proceeds:  "In  consequence  whereof 
said  M.  L.  &  O.  Ernst  became  greatly  dis- 
satisfied, and  Insisted  that  plaintiffs,  who, 
as  above  stated,  had  acted  as  their  agents  In 
making  said  transactions,  should  refund  said 
$5,000  to  them  and  take  said  note  and  mort- 
gage off  their  hands,  and  plaintiffs  accord- 
ingly did,  on  to  wit  the  4th  day  of  Septem- 
ber, 1889,  repay  to  the  said  M.  L.  &  G.  Ernst 
said  sum  of  $5,000,  with  Interest  thereon 
from  the  date  of  the  purchase  of  said  notes, 
And  the  said  note  and  mortgage  were  there- 
upon delivered  and  assigned  by  said  M.  L.  & 
C.  Ernst  to  plaintiffs;  by  means  whereof, 
the  whole  of  said  sum  was  lost  to  plaintiffs. 
And  plaintiffs  say  that  prior  to  the  com- 
mencement of  this  suit  on,  to  wit  the  28th 
day  of  August  1889,  they  tx'ought  suit 
against  the  said  L.  Cllsby  on  said  note.  In 
this  court  and  such  proceedings  were  had 
In  said  cause  that  on  to  wit  the  7th  day 
of  October,  1889,  they  obtained  Judgmait 
against  the  defendant  therein  for  the  sum 
of  $6,183.26,  and  costs,  which  Is  stUI  un- 
paid; and,  before  the  commencement  of  this 
suit  the  plaintiffs  offered  to  return  said  note 
and  mortgag:e,  and  to  transfer  said  Judg- 
ment to  the  defendant  In  this  cause,  but  he 
utterly  refused  to  accept  the  same;  and  the 
plaintiffs  now  bring  said  note  and  m(Mrtgage 
Into  court  and  also  the  record  of  said  Judg- 
ment and  offer  to  transfer  said  Judgment 
to  the  defendant"  On  May  25,  1893.  the 
plaintiffs  farther  amended  their  complaint  by 
adding  a  fifth  cotmt:  This  count  is  an  exact 
copy  of  the  third  count  up  to,  and  Includhig 
the  words:  In  oonaequeaod  whereof"  near 
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the  end  of  said  count,  and  at  the  beginning 
of  the  part  thereof  above  q^ioted.  In  liea 
of  the  avarment  commencing  with  said  last 
above  quoted  words,  and  ending  with  the 
end  of  the  count,  said  fifth  count  reads: 
"In  consequence  whereof,  the  said  M.  Ii. 
te  O.  Eirnst  insisted  that  plalntitTs  were  le- 
gally responsible  to  them  for  any  injury 
which  they  might  sustain  in  the  purchase 
of  said  note  and  mortgage;  and  plalntUtB, 
in  compromise  and  settlement  of  said  claim 
and  demand,  refunded  to  them  the  five  thou- 
sand dollars  which  they  had  given  for  said 
note  and  mortgage,  with  Interest  thereon 
from  the  time  of  said  purchase,  and  as- 
sumed to  themselves  the  rights  and  respon- 
sibilities of  said  M.  L.  &  C.  Ernst  arising 
out  of  said  transactiim;  and  the  said  note 
and  mortgage  were  thereupon  assigned  and 
delivered  by  the  said  M.  L.  &  G.  Bmst  to 
plalntltrs;  by  means  of  aU  which  the  de- 
fendant became  and  is  liable  to  the  plain- 
tUfs  as  aforesaid." 

To  the  third  and  fifth  counts  the  defend- 
ant demurred,  setting  forth  22  grounds  of  de- 
murrer. These  grounds  of  demurrer  may  be 
summarized  as  follows:  (1)  That  the  aver- 
ments fall  to  show  that  defendant  ever  had 
and  received  any  money  to  and  for  the  use 
of  the  plalntltrs.  (2)  That  it  does  not  appear 
that  the  said  M.  L.  &  0.  Ekust  had,  at  or 
before  the  time  when  they  delivered  said  note 
and  mortgage  to  plaintiers,  elected  to  rescind 
said  trade,  or  bad  tendered  back  said  note 
and  mortgage  to  defendant,  or  had.  In  any 
way,  offered  to  put  defendant  In -statu  quo; 
but,  on  the  contrary  each  of  said  coimts 
shows  that  the  said  M.  L.  &  G.  Ernst,  by  de- 
livering said  note  and  mortgage  to  plaintiffs, 
treated  and  used  said  note  and  mortgage  as 
their  own,  and  put  it  beyond  their  power  to 
place  defendant  In  statu  quo.  (3)  That  It  is 
shown  In  and  by  each  of  said  counts,  that, 
after  the  said  M.  L.  &  0.  Bmst  had  discov- 
ered the  alleged  fraud  and  false  and  fraudu- 
lent representations,  for  a  valuable  consider- 
ation, they  delivered  said  note  and  mortgage, 
so  sold  to  them,  to  the  plaintiffs,  and  there- 
by they  elected  to  ratify  and  confirm  said 
trade.  (4)  Because  It  appears  that  the  plain- 
tiffs were  mere  volunteers  In  paying  to  the 
said  M.  U  &  G.  Ernst  the  said  sum  of  |5,000, 
and,  tho-efore,  they  have  no  cause  of  action 
against  defendant  (5)  That  it  appears  that 
plaintiffs  had  knowledge  or  notice  of  the 
alleged  fraud  and  representations  before 
they  paid  to  the  said  M.  L.  &  C.  Ernst  said 
sum  of  money.  (6)  That  no  privily  is  shown 
between  plaintiffs  and  defendant  (7)  That 
It  Is  not  shown  that  the  cause  of  action  sued 
on  belongs  to  plaintiffs.  (8)  That  It  Is  not 
shown  that  the  said  contract  of  sale  was  ev- 
er rescinded,  (ji)  That  said  representations 
are  alleged  to  have  been  made  to  the  plain- 
tiffs as  agents  for  the  said  M.  L.  &  G.  Ernst, 
and  not  otherwise.  (10)  That  It  Is  not  shown 
that  the  money  sued  for  ex  aequo  et  bono  be- 
longs to  plaintiffs.    (11)  That  If  a  rescission 


Is  shown,  such  rescission  Is  not  shown  to 
have  been  made  within  a  reasonable  time. 
The  court  sustained  the  demurrers  to  both 
of  these  counts.  The  plaintiffs  were  allowed 
to  further  amend  by  striking  out  the  first, 
second,  and  fourth  counts;  and  they  moved 
to  further  amend  by  adding  another  count, 
numbered  6.  This  count  after  alleging  the 
ownership  In  defendant  of  the  note  and 
mortgage  mentioned  In  the  other  counts, 
proceeds:  "And  plaintiffs  aver  that  on  the 
19th  day  of  February,  1889,  the  defendant 
offered  to  sell  said  note  and  mortgage  to  the 
plaintiffs,  or  to  any  one  from  whom  they  had 
or  could  obtain  authority  to  purchase;  plain- 
tiffs thereupon  'wrote  to  M.  L.  &  C.  Ernst, 
who  were  at  that  time  engaged  In  business 
in  Uniontown,  Alabama,  informing  them  of 
said  offer,  describing  stUd  note  as  given  for 
$6,000,  as 'purchase  money  of  a  two-story 
building  on  Second  avenue  in  the  dty  of 
Birmingham.  Whereupon  the  said  M.  L.  & 
G.  Eirnst  replied,  authorizing  them  to  pur- 
chase said  note  if  the  parties  making  it 
were  the  right  sort  of  people  to  have  deal- 
ings with,  and  provided  that  the  property 
was  clear  and  unincumbered,  and  worth 
more  than  the  amount  of  the  note;  this  was 
the  only  authority  which  plaintiffs  had  to 
purchase  said  note  and  mortgage  for  said 
M.  K  &  G.  Ernst  Thereupon,  on  inquiry 
made  of  the  defendant  as  to  the  title  of  said 
property,  In  order  to  induce  the  plaintiffs 
to  purchase  the  same,"  the  defendant  made 
certain  false  and  fraudulent  representations, 
which  are  substantially  as  set  forth  in  the 
third  and  fifth  <onnts.  It  is  also  averred  In 
this  count  that  said  representations  were 
made  "with  deliberate  purpose  of  defrauding 
the  plaintiffs  and  H.  L.  &  C.  Bmst"  The 
count  then  proceeds:  "And  plaintiffs  say 
that,  not  knowing  said  representations  to  be 
false,  but  believing  and  having  confidence  In 
the  same^  and  being  thereby  induced  to  do 
so,  they  purchased  said  note  and  mortgage 
from  the  said  A.  A.  GUsby  for  and  on  behalf 
of  the  said  M.  L.  &  G.  Ernst  at  and  for  the 
sum  of  five  thousand  dollars,  which  amount 
was  then  and  there  paid  to  him  by  plaln- 
tlfCs  as  agents  as  aforesaid."  Then  follows 
averment  of  insolvency  of  defendant,  worth- 
lessness  of  the  note  and  mortgage  and  fal- 
sity of  representations,  substantially  as  In  the 
other  counts.  The  count  then  proceeds: 
"And  plaintiffs  say  that  the  said  M.  L.  &  C. 
Bmst,  not  knowing  of  the  falsity  of  said  rep- 
resentations, or  of  the  making  of  the  same, 
or  the  worthlessness  of  said  note  and  mort- 
gage, or  that  the  same  was  not  a  first  or 
prior  lien  on  said  property,  accepted  the 
same  firom  the  plaintiffs.  When  said  note 
fell  due,  no  part  of  the  same  was  paid,  and 
soon  thereafter  the  plaintiffs  and  the  said 
M.  L.  &  0.  Ernst  were  informed  for  the  first 
time  of  the  fraud  which  had  been  committed 
upon  plaintiffs  and  them  as  above  set  forth, 
and  thereupon  repudiated  said  transaction, 
Insisting  that  plaintiffs  had  exceeded  their 
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anthorlty;  and  fbat  the  plaintiffs  were  le- 
gally reeponglble  to  them  for  the  loss  snataln- 
ed  by  them  In  said  transaction.  And  plain- 
tiffs, having  been  induced  by  said  fraudulent 
representations  to  exceed  their  authority  as 
agents  aforesaid,  and  having  thereby  be- 
come responsible  to  the  said  M.  L.  ft  O. 
Eirnst  on  account  of  said  transaction,  paid 
to  them,  in  settlement  of  their  said  claim, 
the  sum  of  five  thousand  dollars  with  inter- 
est thereon  from  the  time  of  said  sale.  And 
thereupon,  and  in  consideration  thereof,  said 
note  and  mortgage  were  assigned  and  deliv- 
ered by  said  M.  L.  &  O.  Ernst  to  the  plain- 
tiffs, by  means  whereof,  the  defendant  be- 
came and  is  liable  to  the  plaintiffs  as  afore- 
said." The  defendant  objected  to  the  allow- 
ance of  the  additional  count  of  the  complaint 
as  amended,  upon  the  following  grounds:  (1) 
Said  count  is  a  departure  from'  the  case 
made  by  the  other  counts  of  complaint  (2) 
Said  count  is  in  tort,  and  constitutes  a  mls- 
Joindw  of  causes  of  action.  (3)  Said  count 
seeks  to  recover  as  in  assumpsit  for  an  al- 
leged deceit  practiced  by  the  defendant  upon 
the  plaintlffB.  (4)  It  is  not  alleged  or  shown 
that  the  plaintiffs  ever  became  or  were  liable 
to  M.  L.  &  O.  Ernst  by  reason  of  their 
agency.  (5)  It  is  shown  by  said  count  that 
after  the  discovery  of  the  facts  constituting 
the  alleged  fraud  the  said  M.  L.  &  C.  Ernst 
elected  to  treat  the  note  and  mortgage  as 
their  own,  and  sold  and  delivered  the  same 
to  plaintiffs.  (6)  It  is  not  alleged  or  shown 
by  said  coimt  that  the  contract  of  sale  of 
the  note  and  mortgage  has  ever  been  re- 
scinded by  M.  L.  ft  O.  Ernst,  (n:  that  any 
offer  has  been  made  to  do  so.  (7)  That  said 
count  shows  no  cause  of  action  in  favor  of 
the  plaintiffs  against  the  defendant  The 
court  overruled  the  said  motion  of  the  plain- 
tiffs, and  refused  to  allow  them  to  amend 
the  complaint  by  adding  a  sixth  count  and 
to  this  ruling  the  plaintiffs  duly  excepted. 
The  plaintiffs  having  stricken  out  the  first, 
second,  and  fourth  counts  of  the  complaint, 
and  the  demurrers  to  the  third  and  fifth 
counts  of  the  complaint  having  been  sns- 
talned,  declined  to  further  amend  their  com- 
plaint, or  to  plead  further,  and  Judgment 
was  thereupon  rendered  for  the  defendant 
The  present  appeal  is  prosecuted  by  the 
plaintiffs,  who  assign  as  error  the  sus- 
taining of  the  demtirrers  to  the  third  and 
fifth  counts,  the  refusal  of  the  court  to  allow' 
the  amendment  by  the  addition  of  the  sixth 
count,  and  the  rendition  of  Judgment  for  the 
defendant. 

White  &  Howze,  for  appellants.  London  & 
Tillman,  for,  appellee. 

HARALSON,  J.  1.  It  is  well  understood, 
everywhere,  tiiat  the  action  for  money  had 
and  received  Is  a  liberal  and  equitable  ac- 
tion, and  on  prindples  of  natural  Justice 
and  equity  will  be  supported,  when  the  de- 
fendant has  received  money,  which  In  good 


Gonscioice  he  ought  not  to  retain,  and  which 
ex  aequo  et  bono,  belongs  to  the  plaintiff. 
The  law  imidlea  a  promise  that  be  will  pay 
It;  and  the  only  privily  between  the  parties 
that  need  be  shown  in  such  an  action,  arises 
from  this  promlae  implied  by  law,— that  the 
defendant  having  in  his  hands  money  which 
belongs  to  the  plaintiff,  will  pay  it  over  to 
him.  Boyett  v.  Potter,  80  Ala.  479,  2  South. 
634;  Levlnshon  t.  Edwards,  79  Ala.  294; 
Harper  v.  Olaxton,  62  Ala.  46;  Booker  v. 
Jones,  65  Ala.  275;  Bank  v.  Parrish,  20  Ala. 
434;  Thompson  v.  Merrlman,  15  Ala.  168; 
Houston  V.  Frazler,  8  Ala.  84;  1  Brick.  Dig. 
p.  140,  i  73;  Mason  v.  Walte,  17  Mass.  502. 

2.  The  question  often  arises,  and  does  In 
this  case,  whether  money  obtained  by  fraud, 
and  to  recover  which  an  action  on  the  case 
would  be  an  appropriate  form  of  action,  may 
be  recovered  In  an  action  for  money  had  and 
received.  Mr.  Greenleaf,  from  whose  con- 
clusion there  seems  to  be  but  little,  if  any 
dissent  in  the  authorities,  states  the  doctrine 
to  be,  that  "The  count  for  money  had  and 
received  may  also  be  supported  by  evidence, 
that  the  defendant  obtained  the  plaintUTs 
money  by  fraud,  or  false  color  or  pretense." 
And  after  giving  illustration  of  the  rule  he 
adds:  "So,  if  the  money  of  the  plaintiff  has, 
In  any  other  manner  come  to  the  defendant's 
hands,  for  which  he  would  be  chargeable  in 
tort  the  plaintiff  may  waive  the  twt,  and 
l»:lng  assumpsit  on  the  common  counts.  But 
this  rule  must  be  taken  with  this  qualifica- 
tion: that  the  defendant  Is  not  thereby  to 
be  deprived  of  any  benefit  which  he  could 
have  derived  und«-  the  appropriate  form  of 
action  In  tort"  2  Oreenl.  Ev.  {  120.  Mr. 
Starkle  states  the  principle  to  the  same  ef- 
fect as  follows:  "So,  the  plaintiff  may  re- 
cover in  any  case  where  the  defendant  has 
by  fraud  or  deceit  received  money  belong- 
ing to  the  plaintiff;  for  he  may  waive  the 
tort  and  rely  upon  the  contract  which  tiie 
law  implies  for  him."  Houston  v.  Frazler, 
8  Ala.  85;  Bank  t.  Parrish,  20  Ala.  434; 
Buss^  V.  Little,  28  Ala.  160.  In  Burton  v. 
Driggs,  20  Wall.  125,  in  Speaking  of  one  who 
has  been  overreached  and  deprived  of  his 
money  l)y  fraud  and  false  pretenses,  the 
court  hdd  that  the  person  thus  defrauded, 
may  recover  his  money  In  assumpsit  on  a 
declaration  containing  special  counts  setting 
out  the  instrument  as  inducement  and  aver- 
ring the  utter  falsity  of  its  recitations,  and 
the  fraud  of  the  whole  transaction— the 
declaration  containing  also,  the  common 
counts. 

8.  In  the  application  of  the  foregoing  prln^ 
ciple,  however,  it  is  not  enough  to  show  that 
the  defendant  has  money  he  cannot  consdei- 
tlously  retain,  but  the  plaintiff  must  go  fur- 
ther and  show,  that  of  right,  he  Is  entitled  to 
it  It  will  be  observed,  that  in  all  the  au- 
thorities referred  to,  the  party  defrauded, 
the  one  whose  money  had  be«i  obtained  and 
was  withheld  by  the  defendant,  was  the 
party  to  maintain  the  action.    In  the  extract 
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from  Greenleaf,  It  was  "tbe  money  of  the 
plaintiff,"  and  In  the  <me  from  Starkle^  It 
waa  the  "money  belonging  to  the  plaintifC," 
that  was  referred  to  as  being  recoverable  by 
him,  and  so  It  was,  in  the  cases  cited— the 
obligation  in  each  instance,  being  on  the  de- 
fendant to  refund  to  the  plaintiff  Ills  money, 
and  not  another's.  If  the  false  representa- 
tion is  made  to  A.  to  induce  him  to  port  with 
his  money,  and  be  does  so,  A.  must  sne; 
but,  if  made  to  him  to  indnce  B.  to  part  With 
bis,  and  B.  Is  Induced  thereby  to  do  so,  he, 
and  not  A.,  Is  the  party  injured,  who  may 
maintain  the  action.  In  Wells  t.  Cook,  16 
Ohio  St  67,  it  was  held,  that  one  who  has 
been  damaged  by  acttog  on  false  and  fraud- 
ulent representations  made  to  him  as  agent 
of  another,  but  not  Intended  to  be  acted  on 
by  him,  has  no  action  toe  deceit  against  the 
party  making  the  representations.  The  court 
In  that  case  say,  "We  are  satisfied  that  one 
of  the  prescribed  limits  Is  tUs:  that  the  false 
and  frandolent  representations  must  have 
been  Intended  to  be  acted  on,  in  a  manner 
affecting  himself,  by  the  party  who  seeks  re- 
dress for  the  consequential  Injuries."  In 
Hung»ford  t.  Moore,  65  Ala.  2S5,  It  was 
said:  "The  theory  of  the  suit  is,  that  the 
defendant  received  the  money,  when,  ex 
aequo  et  bono,  it  belonged  to  the  plaintiffs. 
In  such  case,  the  burden  is  cm.  the  plaintiffs, 
to  show  that  they  are  legally  entitled  to  the 
money,  and  It  Is  not  enough  to  show  that  de- 
fendant has  no  right  to  It  If  neither  parly 
Is  entitled  to  the  money,  neither  can  recov^ 
from  the  other."  Railroad  C!o.  v.  Felrath, 
67  Ala.  189. 

4.  An  agent  who  undertakes  to  represent 
another  in  the  i)erformance  of  a  service,  is 
nnderinood  to  cmitract  for  reasonable  skill 
and  ordinary  diligence,— that  degree  of  dili- 
gence which  p^w>ns  of  common  prudence 
are  accustomed  to  use  about  their  own  busi- 
ness and  affairs,— and  is,  consequently,  liable 
to  his  employer  fw  the  want  of  these.  Story, 
Ag.  i  183;  Mechem,  Ag.  I  404;  1  Am.  & 
Bng.  Bnc.  Law,  871. 

5.  In  applying  what  has  been  above  said 
to  this  case,  it  would  seem  to  follow,  that  If 
the  plaintiffs  have  any  right,  growing  out 
of  the  alleged  transaction  between  them,  act- 
ing as  the  agents  of  M.  L.  &  0.  Ernst,  and 
the  defendant,  to  give  them  cause  of  action 
in  case  against  defendant,  they  might  waive 
the  tort  and  maintain  assumpsit,  as  w^ 
There  is  no  objection,  therefore,  to  the  mere 
form  of  this  action;  the  party  aggrieved 
eould  maintain  ^ther  assumpsit  or  case. 
Nor  are  the  counts  liable  to  demturer  for  a 
misjoindo-  of  counts.  They  are  all  In  as- 
sumpsit and  not  in  case. 

6.  In  neither  count  we  have  before  us  is  it 
pretended,  that  plaintiffs  did  more  In  the 
transaction,  than  to  act  as  the  agents  of  said 
Ernsts.  In  the  third  and  fifth  counts,  the 
allegatlans  as  to  agency  are  the  same,  that 
"on  the  19th  day  of  February,  1889,  the 
plaintiffs  were  the  agents  of  M.  L.  &  C. 


Ernst,  and  defendant  offered  said  note  ana 
mortgage  for  sale  to  the  plaintiffs,  as  agents 
as  aforesaid,  and  In  order  to  induce  them  [as 
agents]  to  purchase  the  same  falsely,  and 
fraudulently"  made  to  them  the  representa- 
tions that  induced  them  to  do  so.  In  the 
sixth  count  which  was  offered  by  way  of 
amendment  and  rejected,  it  is  expressly  stat- 
ed, that  the  defendant  made  the  proposition 
to  sell  said  note  and  mortgage  to  tlie  plain- 
tiffs, or  to  any  one  from  whom  they  had  or 
could  obtain  authority  to  purchase  them,  and 
that  plaintiffs,  induced  thereto,  by  defend- 
ant's false  representations,  "purchased  said 
note  and  mortgage  of  defendant  for  and  on 
bdialf  of  the  said  M.  Ll  &  G.  Ernst,  at  and 
for  the  sum  of  ^,000,  which  amount  was 
then  and  there  paid  to  him  by  plaintiffs  as 
agents  as  aforesaid."  These  allegations  show 
with  certainty  that  the  plaintiffs  were  not 
representing  themselves  in  that  transaction, 
but  the  said  Ernsts,  as  the  agents  of  the  lat- 
ter, and  defendant  knew  that  fact,  and  made 
whatever  representations  he  did  to  them,  to 
Induce  them  as  agents  to  buy.  What  right, 
therefore,  have  plaintiffs  to  maintain  this  ac- 
tion? The  third  count  puts  this  right  upon 
the  ground,  that  the  Ernsts,  whrat  said  note 
fell  due  and  was  not  paid,  "became  greatly 
dissatisfied  and  Insisted  that  iflalntiffs,  who 
had  acted  as  their  agents  In  making  said 
transaction,  should  refund  said  ^,OCX)  to  them 
and  take  said  note  and  mortgage  off  of  their 
hands;  and  plaintiff  accordingly  did,  on  to 
wit,  the  4th  day  of  S^tember,  1SS9,  repay 
to  said  M.  L.  &  0.  Ernst,  with  Interest 
thereon  from  the  date  of  the  purdiase  of 
said  note  and  mortgage,  and  they  were  there- 
upon delivered  and  assigned  by  said  M.  L.  & 
C  Ernst  to  plaintiffs."  In  the  fifth  It  is  stat- 
ed as  follows:  "In  consequence  whereof  [the 
nonpaymait  of  said  note]  the  said  M.  L.  & 
C.  Ernst  Insisted  that  plalntlfFs  were  legally 
responsible  to  them  for  any  injury  which 
they  might  sustain  in  the  purchase  of  said 
note  and  mortgage,  and  plaintiffs,  in  compro* 
mlse  and  settlement  of  said  (dalm  and  de- 
mand, refunded  to  them  the  $5,000  they  had 
given  for  said  note  and  mortgage,  •  •  • 
and  the  said  note  and  mortgage  were  there- 
upon assigned  and  delivered  by  the  said  M. 
li.  &  0.  Ernst  to  plaintiffs."  In  the  sixth  it 
Is  stated  In  this  manner:  Tbat  said  Ernst 
had  authorized  plaintiffs  to  purchase  said 
note,  if  the  parties  making  It  were  the  right 
swt  of  people  to  have  dealings  with,  and  pro- 
vided the  proi)erty  was  clear  and  unincum- 
bered and  worth  more  than  the  amount  of 
the  note,  and  when  tb^  were  informed  of 
the  fraud  whldi  had  been  committed  upon 
them  and  plaintiffs,  they  repudiated  said 
transaction,  insisting  that  plaintiffs  had  ex- 
ceeded th^  authority,  and  that  idaintlffs 
were  legally  responsible  to  them  for  the  loss 
sustained  by  them  In  said  transaction;  and 
plaintiffs  having  been  Induced  by  said  fraud- 
ulent repres^itations  to  exceed  their  author- 
Ity  aa  agents  aforesaid,  and  having  thereby 
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become  resjmnslble  to  said  Ernsts  on  account 
of  said  transaction,  paid  to  them  In  settle- 
ment of  their  said  daim  the  said  sum  of  $5^ 
000  and  Interest  thereon,  and  thereupon  said 
note  and  mottgSLgB  were  assigned  and  deliv- 
ered b7  the  Ernsts  to  plaintiffs,  by  means 
whereof  the  defendant  became  and  is  liable 
to  the  plaintiffs. 

7.  The  legal  effect  of  these  averments  Is, 
that  the  plaintiffs,— because  of  dissatisfaction 
on  the  part  of  th^  principal,  and  because 
they  insisted  that  plaintifla  had  exceeded 
their  authority,  as  agents,— purchased  the 
note  and  mortgage  in  question  from  them. 
Their  liability  to  their  principals  is  assumed, 
and  averred  as  a  legal  conclusion.  But,  from 
the  facts  stated,  It  does  not  appear  that  the 
plaintifls  did  transcoid  thdr  authority, 
lliey  were  authorized,  certainly,  to  make  the 
Investment  for  their  principals.  If  they  fail- 
ed to  act  with  ordinary,  reasonable  skill  and 
diligence  In  their  r^resentatlon  of  their 
friends,  it  is  not  averred.  To  test  the  liabil- 
ity of  the  plaintiffs,  to  the  parties  they  rep- 
resented, on  the  allegations  as  we  find  them 
in  this  complaint,  we  have  but  to  suppose 
that  th^  principals  bad  insUtuted  salt 
against  them,  to  recover  this  money,  setting 
up  the  facts  of  this  complaint,  without  more, 
and  to  ask.  If  they  could  recover?  Clearly, 
on  these  averments  alone,  and  In  the  absence 
of  others  showing  fraud  on  their  part,  or  neg- 
ligence in  the  discharge  of  their  duties  as 
agents,  the  plaintiffs,  in  such  a  case,  would 
have  no  standing.  There  is  not  only  an  ab- 
sence of  such  essential  averments  of  liability 
on  the  part  of  plaintiffs,  but  such  a  thing  as 
fraud  or  collusion  on  their  part  Is  expressly 
negatived,  and  according  to  the  allegatiuis 
of  this  complaint,  they  were  simply  over- 
reached and  deifrauded  In  a  way  that  did  not 
make  them  liable  to  their  principals.  Au- 
thorities supra. 

8.  If  the  plaintiffs  were  under  no  legal  ob- 
ligations to  pay  this  demand  of  the  Emsta, 
and  the  defendant  made  no  request  for  them 
to  pay  It,  they  could  not  make  him  their  debt- 
or, mer^  by  paying  It  1  Brick.  Dig.  p.  143, 
}  120.  But,  If  def^idant  owed  the  amount 
to  the  Ernsts,  and  it  were  true  that  plaintiffs 
were  imder  legal  obligations  to  pay  it  to 
them  and  did  so,  they  became  the  equitable 
owners  of  the  debt  and  entitied  to  enforce  Its 
payment  to  them.  Rather  v.  Young,  56  Ala. 
96.  and  authc^ties  there  cited.  They  have 
shown  no  such  liability  on  their  part,  from 
anything  averred  in  this  complaint,  and  they 
occupy,  in  paying  it,  the  position  of  volun- 
teers. 

9.  The  only  oth«r  ground  upon  which  the 
plaintiffs  can  rest  their  right  to  maintain  this 
suit,  is  upon  the  avwment  that  the  note  and 
mortgage  were  assigned  to  them  by  said 
Ernsts,  in  consideration  of  tli^  having  paid 
them  the  amount  owing  to  them  by  defend- 
ant, or,  in  other  words,  that  they  became  the 
purchases  of  said  note  and  mortgage,  wlilch 
were  assigned  to  them.    But,  there  is  a  vast 


difference  between  said  note  and  mortgage, 
and  tbe  cause  of  action  on  whldi  this  suit  Is 
founded.  Tbe  two  are  separate  and  distinct, 
—the  obligations  implied  In  each  being  from 
different  Individuals.  Tbe  plaintiffs,  by  vir- 
tue of  their  purdiase  and  ownership  of  tbe 
former,  may  have  the  right  to  enforce  them, 
and  they  did  sue  on  and  obtain  a  judgment 
on  the  note  against  L.  Cllsby,  Its  maker,  but 
the  ownership  of  the  note  and  mortgage,  and 
their  right  to  enforce  the  same,  gave  them 
no  ownership  of  and  right  to  enforce  the 
cause  of  action  on  which  this  suit  Is  Institut- 
ed. There  is  no  averment  In  any  of  the 
counts,  that  plaintiffs  purchased  and  became 
the  own»8  of  Ernsts'  cause  of  action  against 
defendant  for  the  money  he  is  said  to  have 
In  hand  belonging  to  them. 

10.  Enough  has  been  said,  without  noticing 
other  of  the  many  grounds  covered  In  the  ar- 
gument of  counsel,  to  make  It  appear,  that 
the  plaintiffs  have  not  presented  in  the  com- 
plaint and  in  the  amendment  which  was  pro- 
posed and  not  allowed,  a  cause  of  action 
whldi  they  can  maintain  against  the  defend- 
ant The  dty  court  did  not  mt  in  sustain- 
ing the  demurrers  to  the  third  and  fifth 
coimts,  and  in  not  allowing  the  sixth  to  be 
filed.   Afilrmed. 


(U3  Ala.  so 
BEAYEBS  V.  STATE. 
(Sui^eme  Court  of  Alalwms.    May  22,  ISOi.) 

MnBDBB— KVIDENOB— iNBTBITOTtOKB. 

1.  In  a  murder  trial,  where  the  defense  was 
an  alibi,  the  witness  testified  to  the  facts  of  the 
Ulllng,  the  presoice  and  flight  of  the  man 
whom  he  saw  ran  from  near  the  scene  of  the 
murder,  and  his  recognition  of  defendant  aa  tbe 
man.  He  further  testified  that  he  saw  defend- 
ant the  next  morning  after  the  killing,  and 
when  he  was  In  custody  of  the  officers.  BtM, 
that  witness  might  be  asked  whether  he  recog- 
nized the  man  then  under  arrest  as  the  same 
man  who  had  run  off  tbe  evening  before. 

2.  Where  there  was  evidence  of  threats  by 
defendant  against  deceased  at  diffwent  times 
durint^  the  12  months  before  the  killing,  an  in- 
struction that  the  probative  force  of  the  threat 
would  be  increased  if  it  was  frequently  re- 
peated, and  the  same  cause  for  ill  will  con- 
tinued to  exist,  was  proper. 

3.  Where  the  defense  is  an  alibi,  a  charge 
that  it  is  essential  to  the  proof  of  an  alibi  that 
it  should  account  for  the  whole  of  the  time  ol 
the  transactions  in  question,  or  at  least  so  moch 
of  it  as  to  render  it  impossible  that  the  prison- 
er could  liave  committed  the  imputed  act,  la 
erroneous;  since  it  violates  the  rule  that  de- 
fendant is  entitled  to  an  acquittal  if  the  whole 
evidence  causes  a  reasonable  doubt  aa  to  his 
gnUt 

Appeal  firom  drcnlt  court,  Tuscaloosa  coun- 
ty; S.  H.  Spratt,  Judge. 

Bufus  Beavers  was  convicted  <rf  murder, 
and  appeals.    Reversed. 

Hargrove  &  Vande  Graafl  and  Jones  9t 
Mayfldd,  for  appellant  Wm.  I^  MarHn, 
Atty.  Oen.,  for  the  Stat& 

HEAD,  J.  Appelant  was  convicted  of 
murder,  and  sentenced  to  imprisonment  In 
the  penitentiary  for  life.    One  Oscar  Crowder, 
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a  son  of  deceased,  testified  that  he  was  with 
his  father  in  a  certain  oomfleld  when  the 
latter  was  shot  by  some  one  hiddoi  in  the 
woods  or  bnshes  near  by.  As  soon  as  the 
gun  fired,  he  raised  up,  and,  seeing  his  tatha: 
fail  over,  he  turned  around,  and  saw  a  man 
in  the  act  of  mnnlng.  He  stepped  to  the 
left  to  see  if  be  could  see  him  and  tell  who 
he  was,  and,  stepping  five  or  six  steps,  saw 
tbe  man  mnnlng.  Until  then  the  smoke  and 
bashes  prevented  his  seeing  him.  He  looked 
at  the  man  as  he  was  running  off.  Tbe 
identity  of  the  defendant  with  the  assassin 
was  the  matter  in  Issue,  his  defense  being  an 
alleged  alibi,  In  support  of  which  he  Intro* 
duced  the  testimony  of  a  number  of  wit- 
nesses. Aftor  the  witness  Crowder  had  testi- 
fied to  the  facts  of  the  Idlling,  and  the  pres- 
ence and  flight  of  the  man  whom  be  saw 
run  from  near  the  scene  of  the  murder,  and 
bis  recognition  of  tbe  defendant  as  the  man, 
he  further  testified,  on  Interrogation  by  the 
staite,  tbat  he  saw  the  defendant  the  next 
morning  after  the  killing,  when  be  was  in 
custody  of  the  officers;  and  witness  was  then 
asked  by  the  prosecution:  "Did  yon  recog- 
nize the  man  then  under  arrest  as  the  same 
man  who  had  done  the  assassination  and 
run  off  the  evening  before?"  The  defendant 
objected  to  this  question,  and  reserved  an 
exception  to  the  overruling  of  his  objection. 
The  witness  answered  In  the  affirmative. 
There  was  no  error  In  this  ruling. 

The  state  introduced  evld«ice  of  threats 
made  by  tbe  defendant  against  the  deceased, 
at  different  times,  extending  over  a  period 
from  about  12  months,  to  within  about  2 
wedcs,  before  the  killing.  In  the  oral  charge, 
the  court  said  to  the  jury,  in  treating  of  the 
subject  of  threats:  "So  the  probative  force 
of  the  threat  would  be  increased  If  It  was 
frequently  repeated  daring  the  whole  time 
intervmlng  between  its  first  utterance  and 
the  doing  of  the  criminal  act,  and  tbe  same 
cause  for  ill  will  and  bate  continued  to  ex- 
ist Then  it  would  be  Imputed  to  a  malig- 
nant spirit  and  a  purpose  that  may  have  been 
vadilating,  but  at  Ust  became  fixed  and 
settied."  Tbe  defendant  excepted  to  this  in- 
Btracti<m,  and  now  argues  that  it  Invaded 
the  province  of  the  jury.  In  the  same  con- 
nection the  court  bad  said  that,  "if  threats 
were  made,  th^  weight  is  to  be  determined 
by  the  Jury.  If  a  long  period  intervraies  dur- 
ing which  tbere  were  opportunities  of  doing 
the  threatened  injury,  and  there  was  no  at- 
tempt to  do  It,  and  no  repetition  of  the  threat, 
it  would  be  but  a  slight  circumstance  in  con- 
necting the  accused  with  the  injury,  and 
there  would  be  more  reason  for  regarding  it 
as  having  been  a  mere  careless  uttorance  or 
idle  bravado  or  ebollltiCHi  of  passion."  And 
the  eonrt  concluded  what  it  had  to  say  on 
this  subject  with  the  remark:  "But,  as  be- 
fore stated.  If  any  threats  are  proven,  their 
weight  must  be  detomlned  by  tbe  jury." 
It  will  be  observed  that  the  ];>ortioni  of  the 
charge  excepted  to  embraces  two  distinct 


propositions,  stated  in  as  many  complete  sen- 
tences: (1)  That  the  probative  force  of  the 
threat  would  be  Increased  If  It  was  ftequait- 
ly  repeated  during  the  whcde  time  interven- 
ing between  its  first  utterance  and  the  doing 
of  the  criminal  act,  and  the  same  cause  for 
ill  will  and  hate  continued  to  exist;  (2)  that 
It  would  then  be  imputed  to  a  malignant 
spirit  and  a  purpose  that  may  have  been 
vacillating,  but,  at  last,  became  fixed  and 
settied.  To  sustain  the  exception,  it  most  be 
determined  that  both  propositions  were  er- 
roneous. It  is  not  questioned  that  such 
threats  were  admissible  in  evidence  to  show 
motive,  and  to  connect  the  defendant  with 
the  commission  of  the  homicide.  They  are 
received,  of  course,  because,  in  Judgment  or 
law,  they  tend  to  prove  these  material  ele- 
ments of  the  charge;  in  other  words,  be- 
cause, in  the  view  of  the  law,  they  possess 
material  probative  force.  It  is  not  perceived, 
therefore,  why  the  court  may  not  assume 
before  the  jury  that,  if  such  threats  •  were 
made,  they  possess  probative  force,  and  to 
declare  to  the  Jury  that  which  is  obviously 
true,— that  such  force  would  be  increased  if 
the  threat  was  frequentiy  repeated  during 
the  whole  time  Intervening  betwe^i  Its  first 
utterance  and  the  dofhg  of  the  criminal  act, 
and  the  same  cause  for  ill  wlU  and  hate  con- 
tinued to  exist,  bey(»id  tbe  force  which 
should  be  accorded  to  it  if  a  long  period 
Intervened  during  which  there  were  oppor- 
tunities of  doing  tbe  threatened  act,  and 
there  was  no  attempt  to  do  it,  and  no  repeti- 
tion of  the  threat  The  court  did  not  under- 
take, in  the  first  i^oposition  of  the  charge 
excepted  to,  to  tell  the  jury  Just  what  de- 
gree of  force  OT  weight  they  would  give 
the  defendant's  threats,  but  declared  a  prin- 
ciple merely,  correct  in  Itself,  leaving  it  to 
the  jury  to  determine  their  proper  weight. 
It  was  no  more,  in  effect,  than  if  the  jury 
had  been  instructed  that,  in  determining  the 
weight  they  should  give  the  threats,  they 
might  consider  tbe  frequency  of  th^  repeti- 
tion, the  length  of  time  they  covered,  their 
nearness  to  the  homicide,  the  opportunities 
of  carrying  them  Into  execution,  and  the 
continuance  or  not  of  the  ill  will  and  hate, 
if  any,  whidi  prompted  them.  This  deter- 
mines the  reception,  in  this  connection,  not 
well  reserved;  but  we  inquire  if  It  was  not 
an  invasion  of  the  province  of  the  Jury  to 
instract  them,  as  in  the  second  xtroposition 
of  the  charge,  tbat  the  threats,  under  the 
conditions  mentioned,  would  be  imputed  to 
a  malignant  spirit,  and  a  purpose  at  last 
fixed  and  settied." 

The  court.  In  Its  oral  charge,  gave  the  fol- 
lowing Instruction,  whldi  was  excepted  to: 
"It  Is  obviously  essential  to  the  proof  of  an 
alibi  that  It  should  cover  and  account  for  the 
whole  of  the  time  of  the  transactions  in  ques- 
tion, or  at  least  so  much  of  it  as  to  render  it 
impossible  tbat  the  prisoner  could  have  com- 
mitted the  Imputed  act"  Under  the  evi- 
deoce  tending  to  prove  an  allbl,  if  true.  It 
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tnaj  have  been  possible  for  the  defendant  to 
have  committed  the  crime;  but  its  character 
was  such  that  It  was  most  clearly  for  the 
Jury  to  detarmlne  whether,  If  the  evidence 
was  tme,  he  availed  himself  of  the  possi- 
bllity  It  afforded.  Similar  instructions  were 
declared  erroneous,  for  reasons  there  given, 
which  we  need  not  repeat,  in  the  following 
cases:  McAnally  v.  State,  74  Ala.  9;  Al- 
brltt(m  V.  State,  94  Ala.  76,  10  South.  426; 
Pate  y.  State,  94  Ala.  14,  10  South.  666. 
Reversed  and  remanded. 


OaS   Ala.    SS) 

FT.  PAYNE  BANK  r.  ALABAJIA  SANITA- 
RITTM  et  al. 

(Supreme  Coart  of  Alabama.     May  18,  1894.) 

FhAODULBWT  COJIVBTASCB  BT  COKPORATION  —  DI- 
VISION    OF     PliOCBEDS     AMONO     STOCKHOLDERS — 

Consideration— KioHTs  of  Creditokb— Action 
TO  Set  Aside — Dismissal  of  Bill. 

1.  Where  a  corporation  conveys  all  its  prop- 
erty to  another  corporation,  and  receives  from 
the  latter,  theref<M:,  mortgage  bonds  on  the  prop- 
erty for  the  price,  the  transfer  is  not  wiUiont 
consideration  and  void. 

2.  Where  the  stockholders  and  officers  of 
an  insolvent  corporation  convey  all  its  property 
to  another  corporation*  in  consideration  of 
mortgage  bonds  issued  by  the  grantee  on  the 
property,  and,  without  providing  for  the  debts, 
divide  the  bonds,  pro  rata,  among  themselves, 
such  transfer  is  a  fraud  on  the  creditors  of  the 
grantor,  though  such  creditors  knew  of  and  ac- 
quiesced in  the  transfer  at  the  time;  and  sudi 
creditors  may  set  it  aside,  whether  the  grantee 
is  a  stranger  to  the  grantor,  cht  a  new  crapora- 
tion  formed  by  the  shareholders  of  the  latter. 

3.  In  an  action  against  such  corporations, 
stockholders,  etc,  to  set  aside  such  transfer, 
where  the  bill  Is  sufficient,  and  there  is  a  prayer 
tor  general  relief,  and  decrees  pro  confesso  are 
entered  against  several  stockholders  of  the 
grantor  corporation,  it  is  error  to  dismiss  the 
bill,  as  to  them,  on  final  hearing,  though  the 
evidence  is  insufficient  to  support  the  bill,  as  to 
the  answering  respondents. 

Appeal  from  chancery  ooort,  De  Kalb  (xnm- 
ty;   S.  K.  McSpadden,  Judge. 

Bill  by  the  Ft  Payne  Bank  against  the  Al- 
abama Sanltarimn  and  others.  There  was  a 
Judgment  dismissing  the  bill,  and  complain- 
ant appeala     Reversed. 

The  bill  in  this  case  waa  filed  by  the  Ft 
Payne  Bank,  on  September  28, 1892,  against 
the  Alabama  Sanitarium,  the  Ft  Payne  E]d- 
ucational  Association,  E.  W.  Oodtr^,  aa 
trustee,  G.  O.  Godfrey,  and  IS  other  defend- 
ants. Tbo  bill  was  filed  by  the  comidainant 
as  a  noDsecnred  creditor  of  the  Alabama 
Sanitarium,  It  being  alleged  In  said  bill  that 
It  was  the  owner  of  the  note  tor  16,672.96, 
which  had  been  given  by  the  Alabama  Sani- 
tarium to  the  Bank  of  Ft  Payne,  and  had 
been  subsequently  transferred  to  the  com- 
plainant The  validity  of  the  note  sued  on, 
and  complainant's  ownership  of  it  are  fully 
established  by  the  evidence  In  the  cause.  Its 
original  consideration,  as  shown,  was  moaej 
loaned  by  the  Bank  of  Ft  Payne  to  the  Al- 
abama Sanitarium,  renewed,  from  time  to 
time,  imtll,  j»a  Maieb  31, 1891,  this  noto  was 


given  for  the  debt  and  accrued  Interest  The 
Bank  of  Ft  Payne  pledged  this,  and  other 
obligations  due  to  it,  to  the  First  National 
Bank  of  Chattanooga,  Tenn.,  as  ccdlateral  se- 
curity for  a  loan  by  said  bank  to  it,  of  about 
$12,000,  and  these  collaterals,  on  default  of 
the  payment  of  said  loan  by  said  borrowing 
bank,  were  sold  by  the  Chattanooga  bank, 
and  C.  O.  Oodfr^  became  the  xniixihaBer  of 
them,  and  afterwards  this  and  other  notes  so 
purchased  by  him  were  transferred  to  the 
complainant— the  Ft  Payne  Bank— a  differ- 
ent corporation  from  the  Bank  of  Ft  Payne. 
Hie  evidence  also  shows  that  said  C.  O.  God- 
frey was,  at  the  time  he  purchased  said  note, 
and  the  others  at  said  sale,  a  director  in  the 
plaintiff  corporation,  and  it  tends  to  show  he 
purchased  said  notes  for  the  complainant 

Referring  to  such  farther  facts  as  are  nec- 
essary for  an  understanding  of  the  case,  it 
appears  that  the  Alabama  Sanitarium  was 
chartered  under  the  laws  of  this  state,  on  the 
20th  of  March,  1888,  with  C.  O.  Godfrey,  A. 
S.  lioventhal,  and  E.  W.  Godfrey  aa  incorpo- 
rators; that  the  capital  stotik  was  HO.OOO, 
and  was  all  subscribed  by  these  three  incor- 
porators, and  O.  O.  Qodfirey  was  elected  pres- 
ident and  E.  W.  Oodfirey,  secretary  of  tlie 
company;  and,  it  is  not  made  to  appear, 
what  other  persons  besides  these  three,  ex- 
cept the  president  and  casMo'  of  the  Bank  of 
Ft  Payne,  ever  became  sbx^holders  in  said 
company,  or  that  there  was  ever  any  change 
in  the  Incumbency  of  the  offices. 

The  evidence  shows,  that  the  original  note 
for  the  money  borrowed,  for  which  the  one 
in  suit  was  a  renewal,  was  indorsed  by  O.  O. 
Godfrey  and  A.  S.  Loventhal,  but  the  one  in 
suit  does  not  bear  tbdr  indoraement  It  la 
not  shown  with  certainty,  how  their  names 
as  Indorsers  on  the  notes  disappeared.  But 
the  evidence  does  show,  that  there  were  ne- 
gotiations between  the  lending  bank  and  C. 
O.  Godfrey,  for  their  release,  by  his  giving 
collateral  security  by  way  of  a  mortgage  on 
town  lots,  and  the  transf»-  to  the  bank  of 
notes  of  othor  parties  which  were  secured  by 
liens  on  land.  Whether  this  negotiation  was 
ever  perfected  or  not  is  not  disdosed,  further 
than  that  snch  security  for  said  note  was 
given  and  the  names  of  said  indorsers  no 
longer  appear  on  the  note.  The  evidence  al- 
so tends  to  show,  in  this  connection,  that  ttte 
collaterals  given  by  said  Godfi^ey  to  secore 
said  note,  were,  at  the  time,  deemed  ample 
for  the  purpose.  It  is  an  admitted  fact  that 
on  the  24th  of  June,  1890,  the  Ft  Payne  Ed- 
ucational Association  was  inccMrporated,  un- 
der the  general  Incorporation  laws  of  the 
state,  with  nine  persons  as  incorporators, 
whose  names  are  given,  no  one  of  whom  was 
an  incorpwator  or  stockholder,  so  far  aa  Is 
shown,  in  the  Alabama  Sanitarium,  except  C. 
O.  Godfrey.  He  was  an  Incorporator  and 
stockholder  hi  the  sanitarium  and  an  incor- 
porator of  the  educational  association.  It 
does  not  appear,  tliat  there  were  any  stock- 
lioUlen  in  tlie  association.    It  was  shown. 
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tiiat  a  me«Ong  of  the  stockhcddera  of  the  san- 
Itarinm  was  held  at  Ft  Payne,  on  the  18th 
day  of  Augost,  1890,  at  wblcb  meeting  a  res- 
olution was  passed  to  the  effect,  that  where- 
as the  educational  association,  a  corporation 
dnly  organised  under  the  laws  of  Alabama, 
had  proposed  to  purchased  the  hot^  land 
and  entire  iH^perty  of  the  sanitarium,  and  to 
issue  bonds  for  the  sum  of  $30,000  on  said 
property,  due  and  payable  in  five  years  aft^ 
date,  bearing  interest  at  the  rate  of  6  pw 
cent,  per  annum,  and  offered  in  payment  of 
said  property,  $25,000  of  said  bonds,  it  was 
nnanlmoosly  resolved  that  said  proposition 
be,  and  it  was  accepted,  and  that  said  bonds 
Bhoold  be  accepted  in  full  paymmt  for  all  of 
said  property;  and  the  president  and  secre> 
tary  were  authorized  and  instructed  to  exe- 
cute a  warranty  deed  to  said  property  to  said 
educational  association.  The  following  reso- 
lotlon  was  also  adopted  at  that  meeting: 
"That  the  board  of  directors  be  instructed  to 
issue  a  dividend  of  said  bonds,  when  same 
be  received,  and  they  be  authorized  to  wind 
op  the  afbilrB  of  the  company."  The  min- 
utes of  this  meeting  fail  to  show,  and  it  does 
not  elsewha«  api>ear  in  evidence,  who  the 
stockholders  composing  this  meeting,  and 
who  the  offlctts— president,  secretary  and  dl^ 
reetws— of  the  corp(H%tlon,  were.  It  is  not 
disputed  that  the  sanitarium,  acting  under 
this  res<dution,  c|id,  on  the  23d  of  January, 
1881,  execute  and  deliver  its  deed  of  convey- 
ance of  said  property— which  was  all  it  own- 
ed—to the  educattonal  association.  On  the 
ISth  day  of  August,  1890,  at  a  meeting  of  all 
the  trustees  of  said  association,  it  was  re- 
solved and  voted,  to  Issue  a  series  of  bonds 
from  1  to  300,  both  indnslve,  for  $100  each, 
amounting  in  the  aggregate  to  $30,000,  pay- 
able Septembtf  1,  1895,  at  the  First  National 
Bank  of  Pt  Payne,  in  the  city  of  Ft  Payne, 
Ala.,  to  bear  interest  at  the  rate  of  6  per 
cent  per  annum,  payable  semiannually,  on 
the  1st  days  of  March  and  September,  each 
year,  which  bonds  were  to  be  devoted  soldy 
to  the  payment  for  the  academy  buildings— 
the  sanitarium  property— and  the  needs  and 
purposes  of  the  school.  On  the  27th  of  Jan- 
uai7,  1891,  said  educational  association  exe- 
cuted its  deed  of  tmst.  In  accordance  with 
said  resolution,  to  the  First  National  Bank 
of  Ft  Payne,  as  trustee,  to  secure  the  Issue 
of  the  bonds  of  the  corporation  as  provided 
In  said  resolutions,  and  delivered  to  the  sani- 
tarium $25,000  of  said  bonds  in  full  payment 
for  said  property,  retaining  $5,000  of  the  Is- 
sue. This  deed  was  filed  for  record  In  the 
office  of  the  probate  court  of  De  Kalb  coun- 
ts, on  the  30th  January,  1891.  The  com- 
plainant bank  was  not  organized  and  did  not 
commence  business,  until  July,  1892,  nearly  2 
years  after  the  sanitarium,  at  a  meeting  of 
its  8to<^holder8,  resolved  to  sell  its  property, 
wind  up  the  corporation,  and  divide  the  pro- 
ceeds of  the  sale  among  the  stockholders, 
and  about  19  months  after  the  educational 
association  purchased  said  property,  and  paid 


for  It  in  the  issue  of  its  bonds.  The  First 
National  Bank  of  Ft  Payne,  the  original' 
trustee  in  the  deed,  resigned,  and  B.  W.  Ood- 
fr^  was  duly  appointeKl  trustee  in  its  place. 
Default  having  been  made  in  the  payment  of 
the  interest  on  the  bonds,  B.  W.  Godfrey,  as 
trustee,  proceeding  under  and  according  to 
the  terms  of  the  deed,  advertised  said  prop- 
erty for  sale,  on  the  4th  day  of  October,  1892. 
The  prayer  of  the  bill  is,  (1)  for  an  injunc- 
tion against  the  sale  of  said  property  by  said 
Godfrey;  (2)  that  a  receiver  be  appointed,  to 
take  charge  of  the  proi)erty;  (3)  that  on  final 
hearing  of  the  cause,  said  deed  of  the  san- 
itarium to  the  association  be  canceled  and 
set  aside  as  voluntary  and  fraudulent  as  to 
complainant  and  other  creditws  of  the  san- 
itarium, and  that  the  inroperty  therein  de- 
scribed be  subjected  to  the  payment  of  com- 
plainant's debt;  (4)  tliat  the  issue  of  said 
bonds  be  canceled  and  held  fraudulent  and 
void;  and  (5)  for  general  relief.  As  groondsfor 
relief  thus  prayed  for  the  bill  makes  the  f<d- 
lowlng  specific  charges:  (1)  That  the  recited 
consideration  at  $25,000,  contained  in  the  deed 
of  the  sanitarium  to  the  association,  was 
false  and'  fictitious,  that  there  was,  in  fact, 
no  consldeiatl(«  paid,  and  the  transfer  of  the 
propoiy  was  wholly  without  consideration. 
(2)  That  the  trustees  of  the  association  were 
the  owners  of  stock  In  the  sanitarium,  and 
the  transfer  of  the  property  was.  In  fact, 
to  the  same  parties  who  owned  stock  In 
the  sanitarium;  and  they  knew  the  condition 
of  the  affairs  of  the  sanitarium  and  knew  of 
the  Indebtedness  to  the  bank  of  Pt  Payne, 
and  knew  and  were  fully  advised  of  all  the 
facts  in  rdatlon  to  the  transfer.  (3)  That 
the  bonds  were  issued  by  the  association  and 
were  delivered  to  the  owners  of  the  stock 
in  the  sanitarium,  and  that  aU  the  defend- 
ants to  the  bill,  except  the  sanitarium,  and 
the  association,  were  owners  of  the  bonds  of 
said  assodatloii,  and  were  owners  of  the 
Bto<^  of  the  sanitarium;  and  said  bonds 
were  Issued  and  delivered  to  the  present  hold- 
ers of  the  bonds,  in  lieu  of  stock  in  the  san- 
itarium, this  being  the  only  consideration  of 
said  bonds.  (4)  That  said  issue  of  bonds  was 
fraudulent,  unlawful  and  unauthorized;  that 
the  transfw  of  all  of  the  property  of  the  san- 
itarium to  the  association  was  a  fraud  on 
complainant  and  the  creditors  of  the  san- 
itarium, and  hindered,  delayed  and  defraud- 
ed them;  that  the  sanitarium  and  the  asso- 
ciation are  Insolvent,  and  if  the  sale  of  the 
property  advertised  by  said  Godfrey,  as  trus- 
tee, takes  place,  the  proceeds  arising  from  it 
win  be  distributed  among  the  poisons  who 
own  and  hold  the  said  bonds;  that  no  assets 
will  be  left  out  of  which  complainant  can 
collect  Its  debt,  and  It  will  be  left  without 
recourse  In  its  collection.  On  October  1, 1892, 
after  the  execution  of  the  pr(^er  bond,  a 
writ  of  injunction  was  issued,  restraining  the 
trustee  firom  selling  the  property,  which  orig- 
inally belonged  to  the  Alabama  Sanitarium, 
or  In  any  manner  interfering  with  the  same. 
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On  October  5, 1802,  a  receiver  was  appointed 
by  the  register  In  accordance  with  the  prayer 
of  the  bllL 

Of  the  parties  defendant,  ten  were  nonresi- 
dents, against  nine  of  whom,  aftw  publica- 
tion, the  bill  was  taken  as  confessed.  The 
bill  was  not  taken  as  confessed  against  H. 
H.  Pramell,  one  of  the  defendants,  nor  was 
he  served  with  subpoena.  All  the  defend- 
ants except  those  against  whom  decrees  pro 
confesao'  were  taken,  and  said  M.  H.  Fennell, 
filed  answers,  in  which  many  of  the  allega- 
tlons  of  the  blU,  down -to  section  7,— in  which 
the  charges  on  which  relief  Is  sought  began 
to  be  averred,— were  admitted  to  be  true; 
but,  beginning  with  section  7,  an  of  said 
charges  are  positively  and  specifically  de- 
nied, except  that  O.  O.  Oodfrey  was  a  stock- 
holder In  the  sanitarium  and  a  trustee  of  the 
association.  The  answers  of  the  two  corpora- 
tions deny  the  allegatiCHis  that  the  trustees 
of  the  association  were  all  owners  of  stock  In 
the  sanitarium,  and  aver  that  six  out  of  the 
nine  trustees  whose  names  are  given,  never 
did  own  stock  therein,  and  knew  nothing  of 
the  afTatrs  of  the  sanitarium,  and  of  Its  In- 
debtedness to  the  Bank  of  Ft  Payne,  and 
never  had  any  Interest,  directly  <x  Indirectly, 
In  said  corporation,  elth»  at  the  time  of  the 
transfer  of  said  property  to  the  association, 
or  at  any  other  time;  that  no  one  of  the  trus- 
tees of  the  association,  had  any  personal  in- 
terest of  any  character  In  the  property  of  the 
association,  or  in  any  property  that  might  be 
conveyed  to  It;  that  the  association  delivered 
the  $25,000  of  its  bonds,  when  Issued,  di- 
rectly to  the  stockholders  of  the  sanitarium, 
with  the  consent  and  by  the  direction  of  the 
officers  of  the  sanitarium,  and  with  the  knowl- 
edge and  consent  of  the  Bank  of  Ft  Payne; 
that  W.  P.  Rice  and  F.  H.  Toby  were  at  that 
time  president  and  cashier  of  said  bank,  and 
each  of  them  were  owners  of  stock  In  the  san- 
itarium, and  each  received  his  proportion  of 
the  share  of  said  bonds.  It  is  furth«'  denied, 
that  all  the  defendants  named  in  the  blU, 
except  the  sanitarium  and  the  association, 
were  owners  of  said  bonds,  and  it  is  averred, 
that  the  defendants,  E.  W.  Godfrey,  O.  O. 
Godfrey,  H.  B.  Hill,  A.  Gonaut  J.  F.  Brown, 
Sidney  Sargant  G.  M.  Baker,  J.  W.  Spald- 
ing, Ft  Payne  Stardware  Gompany  and  Re- 
becca lioventhal,  w^e  not  owners  of  any  of 
said  bonds  at  the  time  of  the  filing  of  this 
bill,  and  had  not  been  snch  owners  for  some 
time.  Mrs.  Loventhal  denies  the  allegations 
of  fraud  on  which  the  bill  rests  for  relief, 
denies  that  she  owns  any  of  said  bonds  or 
has  any  interest  In  them,  or  that  any  of 
them  were  delivered  to  her  for  stock  in  the 
sanitarium.  The  other  defendants  who  were 
aenrvei,  deny  the  allegations  of  fraud  as  aver- 
red In  its  paragraphs  from  7  to  13  inclusive. 
Neither  one  of  the  witnesses  examined  in  be- 
half of  complainant  states  any  facts  of  value 
to  the  complainant  on  the  controverted  facta 
In  the  case.  Hemphill,  elUier  as  assistant 
cashier,  or  as  cashier,  was  connected  with 


the  Bank  of  Ft  Payne,  from  March,  1889, 
to  April,  1882,  and  is  the  cashier  of  the  plain- 
tiff bank,  organized  in  July,  1892.  He  does 
prove  that  F.  H.  Toby,  the  cashlor  of  the 
Bank  of  Ft  Payne,  the  then  owner  of  the 
note  sued  on,  received  some  of  the  bonds  of 
the  association.  F.  H.  Toby  testified,  that 
he  was  the  cashier  of  the  old  bank,  from 
and  including  the  year  1889  to  February, 
1892;  that  he  knew  of  the  distribution  of 
the  bonds  of  the  sanitarium  among  its  stock- 
holders; that  be  received  some  of  them,  and 
that  Mr.  Rice,  who  was  president  of  the 
Bank  of  Ft  Payne  at  the  time,  was  a  stock- 
bolder  and  received  some  of  the  bonds;  that 
be  knew  the  association,  after  It  was  organ- 
ized, proposed  to  Issue  its  bonds  and  imr- 
chase  the  property  of  the  sanitarium  with 
the  bonds.  He  also  testified  that  he  was  in- 
formed the  transfer  of  the  property  was 
made,  and  the  bank  took  no  steps  to  prevent 
it,  and  gave  no  notice  to,  and  made  no  de- 
mand on  the  association,  for  the  claim  It 
held  against  the  sanitarium.  Who  were  the 
stockholders  of  the  sanitarium,  who  were  the 
trustees  of  the  association,  who  were  the 
parties  who  received  the  bonds  of  the  san- 
itarium in  distribution  for  their  stock  therein 
as  alleged  in  the  bill,  and  who  were  the 
present  owners  of  the  said  bonds,  was  not 
shown  or  attempted  to  be  shown  by  the 
complainant  It  does  appear,  as  stated 
above,  that  O.  O.  Godfrey  was  a  stockholder 
and  incorporator  of  the  sanitarium,  and  was, 
also,  a  director  in  the  Bank  of  Ft  Payne. 
For  the  defendants  it  was  shown  by  the 
depositions  of  the  trustees  of  the  association, 
examined  as  witnesses  in  the  case,  that  they 
were  not  at  the  time  of  the  conveyance  of 
said  property  to  the  association,  acquainted 
with  the  financial  attalrs  of  the  sanltarinm, 
and  did  not  know  and  had  no  information  ot 
the  complainant's  debt  or  any  other  debts  of 
said  corporation;  and  three  of  them  swear, 
that  so  far  as  they  knew,  neither  of  the  oth- 
er trustees  ever  had  any  snch  Information. 
The  witness  Train  swears  that  there  was  no 
fraud  or  attempt  at  concealment  in  the  trans- 
fer, and  it  was  not  made  with  the  view  of 
avoiding  any  debt  or  liability  of  the  san- 
itarium—as to  the  existence  of  which  he  was 
ignorant— but  was  made  in  good  faith  for 
valuable  consideration,  to  secure  further  edu- 
cational advantages  to  the  youths  of  Ft 
Paynow  On  appeal  to  the  chanceUw  firom 
the  order  of  the  register  appointing  the  re- 
ceiver, and  on  the  respondmt's  motion  to 
dissolve  the  Injunction,  for  want  of  equity 
in  the  bill,  and  on  the  sworn  denials  In  their 
answer,  the  chancellor,  on  October  14,  1892, 
annulled  the  appointment  of  the  receiver,  and 
ordered  the  property  restored  to  the  posses- 
sion of  the  trustee  and  dissolved  the  injunc- 
tion. Upon  the  final  hearing  of  the  cause,  on 
pleadings  and  proof,  the  chancellor  adjudged 
that  the  complainant  was  not  entitled  to  the 
relief  prayed  for,  and  decreed  that  its  bill  be 
dismissed.    The  present  ^appeal  Is  prosecuted 
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by  fhe  complainant;  and  It  asBigns  as  error 
the  interlocutory  decree  annulling  tbe  order 
appointing  the  receiver  and  dissolving  the 
Injnnction,  and  the  final  decree  of  tbe  chan- 
ceUor  dismissing  the  bOL 

Davis  &  Haralson  and  Howard  &  Swing, 
for  appellant    George  D.  Parks,  for  appel- 

HARAIiSON,  J.  t.  On  tbe  foregoing  state- 
ment of  the  pleading  and  evidence  in  this 
cause,  it  is  insisted  that  the  conveyance  of 
the  sanitarium  to  the  association  was  with- 
out any  ccxisideration,  voluntary  and  void. 
So  far  as  this  branch  of  the  contention  goes, 
it  must  be  said,  that  a  corporation  has  the 
same  right  to  dispose  of  its  property  for 
cash  or  on  credit,  as  any  natural  person  has, 
and  a  promise  to  pay,  in  either  case,  con- 
stitutes a  valuable  conslderatioa  to  uphold  a 
deed.  Bump,  Fraud.  Conv.  226.  Unaffected 
by  other  questions  in  the  case,  tbe  transac- 
tion between  the  sanitarium  and  the  associa- 
tion, was  no  more  than  the  ordinary  sale  by 
one  person  to  another  of  his  property  mi  a 
credit,  for  which  the  purchaser  executed  bis 
notes  to  the  vendor,  with  a  deed  of  trust  or 
mortgage  on  the  property  sold,  to  secure  the 
paymait  of  the  purchase  money. 

2.  It  Is  alleged,  however,  as  we  have  seen, 
In  the  statement  of  the  case,  that  the  i>artles, 
whose  names  are  given,  who  were  the  trus- 
tees of  the  association,  were  the  owners  of 
the  stock  in  the  sanitarium,  and  knew  of  the 
Indebtedness  of  that  corporation  to  the  Bank 
of  Ft.  Payne;  that  the  bonds  were  Issued  and 
dellv»«d  to  the  owners  of  said  stock,  and 
that  the  present  owners  of  the  bonds  were 
the  owners  of  said  stock.  These  allegations, 
so  specifically  denied  in  the  answers,  have 
not  been  proved,  nor  attempted  to  be  proved, 
by  complainant,  but  have  be^i,  to  a  large 
extent,  at  least,  disproved  by  defendants.  A. 
S.  Lovoithal  and  K  W.  Godfrey,  Individu- 
ally, two  of  the  three  original  incorporators 
of  and  stockholders  In  the  sanitarium,  and  B. 
B.  Coc^  alleged  to  have  been  a  stockholder, 
it  Is  noticeable,  have  not  been  made  parties. 
As  for  0.  O.  Godfrey,  it  appears  he  was  a 
stockholder  In  the  sanitarium,  and  a  trustee 
In  the  association,  and  he  is  the  only  party 
In  the  case  who  Is  shown,  definitely,  to  fall 
within  the  sweeping  averments  of  the  bill. 
But,  the  proof  is  not  satisfactory  to  show, 
that  be  acted  with  any  actual  fraudulent  de- 
sign. It  was  manifestly  greatly  to  the  in- 
terest of  tbe  stockholders  of  the  sanitarium 
to  dispose  of  their  property.  It  was  idle  and 
bad  failed  for  the  purposes  for  which  it  was 
Intended,  and  liable  to  great  depreciation. 
Said  Godfrey  seemed  to  make  ample  pro- 
vision, at  the  time,  to  secure  the  debt,  which 
was  the  only  one  the  corporation  owed,  by 
giving  collaterals  to  the  bank,  and  the  course 
the  bank  authorities  pursued,  Indicates  they 
regarded  said  debt  as  protected.  He  and  the 
stockholders  of  the  sanitarium  acted  oi)enIy 


In  what  they  proposed  to  do  In  tbe  saV»  of 
the  prop^ty;  they  held  a  meeting  of  tbe 
stockholders  and  agreed  to  accept  tbe  propo- 
sition of  the  association  for  the  purchase,  oiv 
dared  tbe  sale  to  be  made,  and  passed  a  reso- 
lution to  distribute  among  the  stockholders 
the  bcMids,  to  be  givoi  for  the  purchase,  and 
wind  ap  the  corporation.  The  president  of 
the  bank  that  held  this  debt  at  the  time,  and 
Its  casblw,  were  both  stockholders  In  the 
sanltarimn;  they  eadi  knew  of  what  was  be- 
ing done,  as  It  appears,  and  each  received  his 
share  of  tbe  bonds.  Tbe  cashier  deposes, 
that  the  bank  did  not  forbid  the  sale^  but 
sQently  acquiesced,  and  gave  no  notice  of  its 
debt  to,  and  made  no  demand  on  the  associa- 
tion for  it  Tbe  deeds  yr&re  put  ui>on  rec- 
ord, disclosing  tbe  whole  transaction,  and  In 
the  Hfetlme  of  the  bank,  toe  18  months  or 
more,  afterwards,  these  proceedings  were  not 
questioned.  Tbe  trustees  of  the  assoclatI<», 
outside  of  O.  O.  Godfrey,  appear  to  have  bad 
no  Interest  to  subserve.  In  committing  a 
fraud,  or  othw  purpose,  except  to  buy  the 
property,  by  the  issuance  of  the  bonds  of  the 
pnrchasing  corporation,  for  the  purposes  of 
establishing  educational  advantages  for  the 
children  of  Ft.  Payna  And,  as  to  said  O. 
O.  Godfrey,  as  before  stated.  It  Is  not  clear 
that  he  was  actuated  by  any  bad  design 
Without  reference,  however,  to  any  good  pur 
poses,  of  the  two  corporations  or  their  officers, 
if  it  were  a  fact,  that  the  parties  in  the  sanl> 
tarlum  as  stockholda*s  sold  the  property  for 
those  bonds,  and  divided  them  among  them- 
selves, leaving  this  debt  of  the  plaintiff  un- 
provided for,  It  would  be  a  legal  fraud  on  the 
complainant  No  principle  Is  better  settled, 
and  more  equitable,  than  that  the  assets  of 
a  corpwatlon  are  a  trust  fund  for  the  pay- 
ment of  its  debts,  vested  In  the  hands  of 
trustees  to  be  preserved  by  them  to  secure 
tbe  creditors  of  tbe  corporation.  As  the  re- 
sult of  an  examination  of  the  authorities  on 
the  subject,  we  cannot  do  better  than  adopt 
what  Mr.  Morawetz  has  compiled.  After 
stating  that  If  a  corporation  should  become 
insolvent  after  having  distributed  a  portion 
of  its  capital  among  Its  shareholders,  or  other- 
wise transferred  it  without  value.  Its  cred- 
itors, whose  equitable  claims  had  attached 
before  the  distribution  or  transfer,  would  be 
entitled  to  follow  the  capital,  and  apply  it  in 
payment  of  their  claims,  he  says:  "The  same 
rule  applies  if  a  corporation,  without  provid- 
ing for  its  creditors,  should  transfer  its  prop- 
erty to  another  corporation,  unless  the  latt» 
is  a  purchaser  for  value;  the  coriwratlon  re- 
ceiving the  transfer  would,  in  that  case,  be 
liable  to  the  unpaid  creditws,  to  the  extent 
of  the  property  received  without  value.  It 
would  be  immaterial  whether  the  corporation 
receiving  the  property  was  a  stranger  to  the 
transferring  company,  or  a  new  corpMaUon 
formed  by  the  shareholders  of  the  transfer- 
ring company  to  supersede  tbe  latter  in  busi- 
ness, or  a  corporation  formed  as  tbe  result 
of  a  consoUdatloa.    In  either  event,  the  nn> 
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paid  credltora  would  be  entitled  to  set  aside 
the  transfer,  so  far  as  it  was  a  Craad  on.  their 
rights.  If  the  corporation  was  controlled  by 
the  same  persons  as  the  company  executing 
It,  ae  if  the  real  parties  In  interest  In  both 
companies  were  substantially  the  same,  the 
burden  of  showing  that  the  transfer  was 
made  in  good  faith,  for  yalne,  would  fall  on 
those  asserting  its  validity  against  unpaid 
creditors."  Shareholders,  says  Mr.  Cook, 
"are  bound  to  take  notice  of  the  true  charac- 
ter and  condition  of  the  capital  stock,  and 
they  cannot  escape  liability  on  account  of 
their  ignorance.  If  a  dividend  has  been  paid 
oat  of  the  capital  atodc,  the  stockholders  are 
conclusively  presumed  to  have  known  it,  and 
are  liable  to  an  action  for  a  repayment.  They 
cannot  claim  to  hold  the  ixmitlon  of  innocent 
bona  fide  holders."  2  Mor.  Priv.  Corp.  U  790, 
791;  Ang.  &  A.  Corp.  H  599-604;  1  Cook, 
Stock  &  Stockh.  &  Corp.  Law,  {  648;  Rail- 
road Go.  V.  Branch,  69  Ala.  139;  Smith  v. 
Huckabee,  63  Ala.  191;  Bank  of  St.  Mary's 
V.  St.  John,  Powers  Sc  Co.,  25  Ala.  566;  Mc- 
Donell  V.  Agricultural  Co.,  38  Ark.  27;  Wood 
V.  Dummer,  3  Mason,  308,  Fed.  Cos.  No.  17,- 
944;  Finn  v.  Brown,  142  TJ.  S.  56,  12  Sup.  Ct. 
136. 

S.  On  the  evidence  before  us,  we  do  not 
feel  authorized  to  bold,  that  this  deed  should 
be  set  aside,  as  being  without  consideration, 
fraudulent  and  void.  There  is  too  much 
averred  and  too  little  proved.  T3  authorize  re- 
lief In  such  a  case,  there  should  be  closer  agree- 
ment between  the  allegations  and  proof.  The 
bill,  however,  should  not  have  been  dismissed. 
Besides  the  prayer  for  special  relief,  there 
was  added  the  one  for  general  relief,  imder 
which,  if  it  were  shown  that  any  of  the  de- 
fendants, being  stockholders  of  the  sani- 
tarium, received  a  dividend  in  the  bonds  of 
the  association,  they  were  liable  to  be  held  to 
account,  ratably,  to  the  extent  of  their  hold- 
ing. If  necessary,  for  the  debt  of  complainant. 
Decrees  pro  confesso  were  retidereA  against 
idne  who  were  alleged  to  be  in  this  category, 
and  the  bill  should  not  have  been  dismissed 
as  to  them. 

4.  We  have,  at  considerable  length,  and 
much  particularity,  reviewed  the  facts  as 
they  will  be  reported,  and  stated  the  princi- 
ples of  law  governing  this  case,  with  the 
view,  that  on  another  trial,  the  bill  may  be 
so  framed  as' to  parties,  and  with  fuller  and 
more  definite  proofs,  corresponding  with  the 
averments,  the  court  below  may  make  a  final 
disposition  of  it.  The  decree  dissolving  the 
Injtmction  la  not  disturbed;  but  should  the 
complainant  amend  Its  bill,  and  desire  an- 
other  injunction  against  the  sale  by  the  trus- 
tee, and  present  a  case  authorizing  it,  it  can 
make  application  th«'efor  and  it  will  be 
granted. 

5.  Hie  case  was  not  at  issue,  and  the  very 
unsatisfactory  proofs  taken  by  deposition, 
without  an  agreement  to  obviate  it,  will  have 
to  be  retaken;  but  this  error  Is  not  available 
on  i4»pe8l  to  complainant,   through   whose 


fault  the  error  was  committed. 
Smith,  69  Ala.  92. 
Reversed  and  remanded. 


yaoghan  v. 


(41  Lb.  Ann.  un> 
MARX  V.  mS  CREDITORS.    (No.  1,287.) 
(Supreme  Court  of  Louisiana.    June  15,  1894.) 

IliSOLVENCT — SeTTIKO  AsIDB  RsSPITK. 

Under  the  act  of  12th  July,  188S,  the 
creditor  seeking  to  set  aside  the  respite  granted 
his  debtor  must  prove  liis  failure  to  make  the 
payments  required  br  the  respite;  and  such 
proof  is  not  dispensed  with  because  the  debtor 
ruled  to  show  cause  why  the  respite  shonid 
not  be  set  aside  fails  to  show  canae>  or  files  a' 
friToloas  exception. 
(Syllabus  by  the  Court) 

Appeal  from  district  court,  parish  of  Un- 
ion. 

Appeal  by  Jacob  Marx,  Insolvent,  from  an 
order  setting  aside  a  respite.   Reversed. 

Gunby  &  Sholars,  for  appellant  Everett 
&  Thomas,  for  appcdiees. 

MILLER,  J.  The  plaintiff,  Jacob  Marx, 
obtained  a  respite  from  his  creditors.  Sub- 
sequently, some  of  the  creditors  instituted 
proceedings,  by  rule,  to  set  aside  the  respite,, 
on  the  ground  that  the  debtor  had  not  made 
the  payments  under  the  terms  of  the  respite, 
and  other  grounds  were  assigned.  To  this 
rule  the  debtor  excepted,  and  the  exceptions 
were  overruled.  Thereupon,  the  court,  with- 
out any  proof  of  the  allegations  in  the  rule 
of  the  creditors,  made  the  rule  absolute,  an- 
nulling the  respite,  and  appointing  a  syndic 
to  administer  the  debtor's  property;  the 
court  conceiving  the  debtor  called  in  by  the 
rule  to  show  cause,  and  having  shown  no 
cause  against  annulling  the  respite,  that  the 
Judgment  making  the  rule  absolute  was  au- 
thorized without  any  proof  of  the  creditors' 
demand.  From  that  Judgment  the  debtor  ap- 
peals. 

Act  No.  184  of  1888  Is  the  basis  of  the  de- 
mand of  the  creditors.  That  act  provides 
that  the  creditors  of  the  respited  debtor  shall 
have  the  right  to  cause  the  respite  to  be  set 
aside,  and  a  syndic  appointed,  if  the  debtor 
falls  to  comply  with  the  terms  of  the  respite. 
The  proceeding  under  the  act  is  to  be  sum- 
mary. We  are  asked,  in  this  case,  to  hold 
that  the  act  providing  a  summary  proceed- 
ing dispenses  the  creditor  from  making  any 
proof  of  the  default  of  the  respited  debtor,, 
on  which  default  the  right  of  the  creditor  to 
the  relief  sought  by  him  depends.  All  will 
concede  the  general  rule  that  the  plaintiff, 
whether  in  the  suit  or  In  rule,  must  prove 
his  demand.  When  the  appeal  comes  to  this 
court,  the  record  must  exhibit  the  testimony, 
or  the  statements  of  facts,  or  admissions  on 
which  the  Judgment  rests.  Code  Pr.  arts.  585, 
586,  603.  The  Judgment  in  this  case  rests  on 
no  basis,  except  the  rule  against  the  debtor 
to  show  cause  why  Judgment  should  not  be 
pronounced  against  him,  and  his  failure  to- 
show  cause.   The  creditors  (jflalntlffs  In  rule) 
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were  not,  In  our  Tlew.dispenBed  from  proving 
the  allegatlona  of  tbeir  rule  merely  and  only 
because  the  debtor  did  not  exhibit  cause.  The 
burden  was  not  on  the  debtor  to  show  the 
creditors  had  no  ground,  but  on  the  creditors 
to  show  the  groimds  existed  on  which  they 
relied.  The  defendant  in  the  suit,  who  fails 
to  appear  when  dted,  or  flies  a  frivolous  ex- 
ception, which  is  overruled,  Is  not  therefore 
presumed  to  admit  plaintiff's  demand.  The 
plaintiff  in  the  ordinary  suit,  notwithstand- 
ing the  failure  to  answer  oe  the  frivolous  ex- 
ception, of  the  defendant,  must  still  prove 
his  demand.  So  It  is  with  the  plaintiff  in 
role;  that  is,  although  the  defendant  in  the 
rote  does  not  show  cause,— or,  at  least,  any 
adequate  cause,— still  the  plaintiff  in  the  rule 
must  prove  his  demand. 

It  is  urged  on  us  that  rules  to  erase  mort^ 
gages  and  against  garnishees  are  made  ab- 
solute without  proof.  Such  rules  taken  by  ad- 
ministrators or  syndics,  in  the  course  of  their 
administration,  before  the  court  having  Juris- 
diction of  the  succession  or  insolvency,  are 
made  absolute  because  the  law  directs  such 
erasures  as  the  incident  of  such  administra- 
tion. Judgments  go  against  garnishees,  be- 
cause the  legal  consequence  of  the  mere 
lapse  of  10  days  without  answer.  But  pro- 
ceedings to  erase  mmrtgages,  or  against  gar- 
nishees, fnmish  no  warrant  for  a  Judgment 
annulling  a  respite,  without  any  proof  of  the 
facts  on  which,  under  the  act  of  1888,  the 
right  to  annul  depend.  It  desorves  consid- 
eration, too,  that  respites  concern  all  the 
creditors  of  the  debtors.  On  the  theory  that 
req>ite8  may  be  set  aside  without  any  proof 
of  the  default  of  the  debtors,  the  rights  of 
all  the  creditors  could  be  displaced  or  affect- 
ed by  the  collusion  of  the  debtors  with  any 
one  of  the  creditors  not  to  show  cause  when 
proceeded  against  to  annul  the  respite.  We 
think  the  consequence  itself  illustrates  the 
fallacy  of. the  argument  in  support  of  the 
Judgment  The  presumption  is  invoked  that 
Judgments  are  based  on  testimony.  But  any 
such  is  excluded  by  the  showing  in  the  rec- 
ord that  no  testimony  was  produced. 

The  manifest  Justice  of  the  case,  and  the 
fact  that  the  lower  court  conceived  the  act 
of  1888  authorized  the  Judgment  without 
proof,  determines  us  to  remand  the  case  to 
enable  the  creditors  to  make  the  proof.  It 
Is  therefore  ordered,  adjudged,  and  decreed 
that  the  Judgment  of  the  lower  court  be 
avoided  and  reversed,  and  the  c^se  be  re- 
manded to  the  loweae  court  for  proceedings  in 
conformity  to  this  opinion;  the  costs  to  be 
paid  by  the  appellee. 


(M  I*.  Ann.  vat) 

STATB    T.    WHITE.      (No. .  l,20a) 
[Supreme  Court  «F  Louisiana.    Juae  IB,  IBM.) 

ruBT— Baioots  in  Jurt  Box— Sctffioibnot— Pm»- 
stfirPTioiiB — Criminal  Law  —  Prslimikart  Elx- 

AlflXATION  0»  DEPBSDANT— AdMISSIBILITT. 

1.  The'  venire '  of   jurors    will    not   be   set 
tMn,  and  tlie  indibtment  quashed,  mereJy. be- 


cause oneof  the  commissioners  wrote  Che  sataies 
of  the  jurors  on  a  portion  of  the  ballots  in  the 
jary  box,  or  because  there  la  a  nomber,  only,  on 
the  ballots,  manifestly  intended  to  designate 
the  ward  of  the  residence  al  the  Juror;  it  ap- 
pearing the  names  were  so  written  by  one  of 
the  commissionerg  in  the  presence  of  his  co- 
commissioners  and  clerk,  and  although  the 
clerk  is  required  by  the  act  to  write  the  names, 
and  although  the  act  requires  the  ballots  should 
express  the  residence,  as  well  as  the  name,  of 
the  juror,  the  Irregularities  indicated  being 
within  the  provisions  of  the  act  maintaining 
the  venire  and  indictment  unless  it  la  shown 
the  irregularities  caused  great  wrong  to  the 
accused.    Act  No.  44  of  1877. 

2.  It  is  presumable  that  ballots  in  the  jury 
box  bear  names  of  jurors  written  by  clerks  of 
the  district  court  who  have  passed  out  of  of- 
fice. Hence  the  testimony  of  the  incumbent 
derk,  on  the  motion  to  quash  the  venire,  that 
he  did  not  recognize  the  handwriting  on  three 
of  tiie  ballots  drawn  from  the  box,  does  not 
authorize  the  conclnaion  that  persons  other 
than  the  clerk  wrote  the  names  on  the  ballots 
so  drawn,  bnt  the  Inference  la  the  names  were 
written  by  the  predeceasora,  or  some  of  them, 
of  the  incumbent  clerk,  and  of  whose  hand-" 
writing  be  had  no  knowledge.  Act  No.  44  of 
1877. 

3.  No  foundation  for  the  introduction  of  the 
testimony  on  the  pieliminaiy  examination  of 
the  accused  is  required  other  than  that  afforded 
by  the  certificate  of  the  committing  magistrate, 
save  when  it  is  claimed  the  witnesses  are  with- 
in reach  ot  proeess,  and  should  be  produced. 
Then  diligmce  to  obtain  their  presence  is  an 
issue.     Rev.    St   {   1010. 

(SyUabus  by  the  Court) 

Appeal  from  district  court,  parish  of  Aacen- 
slon. 

Charles  White  was  convicted  of.  man- 
slaughter, and  appeals.    Affirmed. 

G.  A.  Goudrean  and  B.  McOnlloh,  for  ap- 
pellant J.  P.  Madison.  Dlst  Atty.,  for  the 
State. 

MILLBR,  J.  The  defakdaot  m>peal8  from 
sentence  of  10  years'  Imprlaomnent  for  man- 
slaughter. It  is  urged  the  court  erred  In 
overmling  the  motion  to  quash  the  Indict- 
ment The  grounds  of  the  motion  were  that 
the  ballots  or  "slips  of  paper"  drawn  from 
the  box  were  not  writtrai  by  the  clerk,  and 
did  not  contain  the  number  of  the  ward  or 
place  of  residoice  of  the  Jurors.  The  teetl. 
mony  Is  that  the  names  of  three  of  the  Ju- 
rors on  these  ballots  so  drawn  to  fwm  the 
petit  Jury  were  in  hitndwrltlng  not  known 
to  the  clerk  of  the  court  and  from  this  the 
conclusion  is  deduced  that  tlie  ballots  w«« 
not  written  by  the  clerk.  It  is  further  urged, 
in  the  motion  to  quash;  that  a  portion  of  the 
ballots  were  written  by  one  of  the  commis- 
sioners, bnt  in  the  presence  of  the  clerk  and 
the  other  commissioners.  It  furthw  appearA 
that  the  ballots  have  only  the  name  of  the 
Jnror,  and  a  number,  and  this  is  the  basis  of 
the  objectimi  that  the  residence  of  the  Junn: 
is  not  on  the  ballot,  as  the  laws  requires. 

Under  the  law,  300  ballott  bearing  the 
names  of  Jurors  were  required  to  be  put  in  the 
Jury  box  at  the  outset,  L  e.  when  the  present 
law  went  Into  operation,  years  since;  and  the 
box  is  required  to  be  replenished  from  time 
to  timet  so  that  the  standard  of  800  names 
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shall  at  an  times  be  maintained.  It  Is  a  fair 
Inference  that  the  box  contains  ballots  bear- 
ing names  written  by  the  cl^ks,  or  at  least 
some  of  them,  who  have  at  different  periods 
filled  the  office,  the  duty  of  writing  the 
names  being  imposed  on  the  clerk  as  one  of 
the  Jury  commissioners.  Act  No.  44  of  1877. 
The  presumption  that  the  ballots  were  pla- 
ced in  the  box,  and  the  names  written  on 
them  by  the  cleifc,  is  not  at  all  displaced  by 
the  testimony  of  the  present  clerk  of  his 
want  of  knowledge  of  the  handwriting  on 
three  of  the  ballots.  The  Inference  is  au- 
thorized that  the  handwriting  was  that  of 
one  of  his  predecessors  in  office. 

The  number  on  the  ballot  could  have  been 
placed  upon  it  toe  no  other  purpose  than  to 
indicate  the  ward  of  the  juror's  residence. 
Of  course,  it  would  have  been  better  to  write 
the  word  "ward,"  but  still  the  significance 
of  the  number  is  that  residence  la  Intended, 
80  as  to  meet  the  requisites  of  the  law  that 
the  ballot  shall  bear  the  residence  as  well 
as  name  of  the  juror. 

When  we  are  asked  to  quash  this  indict- 
ment on  the  ground  that  other  than  the 
clerk  wrote  the  names  on  the  ballots,  the 
answer  is  that  there  Is  no  proof  to  sustain 
this  ground.  To  call  on  this  court  to  quash 
the  indictment  because  the  ballots  bearing 
numbers  manifestly  referring  to  the  jurors' 
residence  do  not  contain  the  word  "ward"  is 
to  Insist,  we  think,  on  an  exactitude  as  to 
details  not  ordinarily  attainable  or  to  be  ex- 
pected. The  law  directs  the  clerk  shall 
write  the  names.  In  this  case'  some  were 
written  by  one  of  the  commissioners,  but  in 
the  presence  of  his  co-commissioners  and  of 
the  clerk.  This  was  a  deviation  from  the 
law.  But  the  law  has  wisely  provided  that 
no  venire  of  jurors  shall  be  set  aside,  and 
indictments  quashed,  for  any  Irregularity  In 
drawing  jurors,  unless  it  appear  that  some 
great  wrong  or  injm7  has  resulted  to  the 
prisoner.  No  such  wrong  is  suggested  in  the 
case,  and  we  think  this  saving  provision  In 
the  jury  law  is  in  itself  a  sufficient  answer  to 
the  objection  that  some  ballots  were  writtrai 
by  one  of  the  commissioners,  and  other  ballots 
did  not  express  the  juror's  residence.  The 
decisions  cited  by  the  prisoner's  counsel  from 
29  La.  Ann.  825  (State  v.  Newhouse),  43  La. 
Ann  1131, 10  South.  203  (State  v.  Taylor),  and 
85  La.  Ann.  850  (State  v.  Conway),  maintain 
the  nullity  of  venires  drawn  without  the 
presence  of  the  clerk,  clothed,  as  he  Is,  with 
important  functions  in  the  jury  drawings. 
They  also  hold  that  the  assumption  by  stran- 
gers of  the  functions  of  jury  conmilssloners 
vlUates  the  venire.  We  cannot  appreciate 
the  application  of  those  decisions  to  this 
case. 

The  last  point  urged  against  the  verdict  Is, 
that  the  lower  court  erred  In  admitting  In 
evidence  the  testimony,  reduced  to  writing, 
of  the  witnesses  on  tiie  preliminary  exami- 
nation. The  objectltm  is  that  no  foundation 
was  laid  for  the  introduction  of  the  testi- 


mony. It  is  urged  In  Che  brief  that  the  pre- 
liminary examinations  were  not  attested  by 
the  magistrate.  The  bill  of  exceptions  does 
not  show  that  objection.  The  bill  states: 
"The  papers  were  i.ot  In  proper  shape." 
That  objection  Is  too  vague.  We  must  con- 
clude that  the  prdlminary  examinations 
were  properly  certified,  and  the  depositions 
reduced  to  writing  by  the  committing  magis- 
trate. No  foundation  was  requisite  to  be 
laid,  other  than  that  afforded  by  the  papers 
themselves.  Rev.  St.  1 1010.  It  is  therefore 
ordered,  adjudged,  and  decreed  that  the  sen- 
tence of  the  lower  court  be  affirmed. 


(«  La.  Ann.   1269) 

STATE  V.  TTLEB.    (No.  1,299.) 

(Supreme  Court  of  Louisiana.    June  16,  1804.) 

Ltino  in  Wait  to  Kill — Indictment — CKiMiNii. 
Law— EviDE»'CB  of  Absent  Witnesses. 

1.  The  error  assigned  in  the  indictment, 
under  section  790  of  the  Bevised  Statutes,  for 
stabbing  with  intent  to  mnrdw,  while  lying  In 
wait,  or  in  perpetrating,  or  attonpting  to  pet^ 
petrate,  a  robbery,  etc.,  that  the  essentials  ot 
the  robbery  are  not  set  out,  will  not  be  sus- 
tained when  rejecting  as  snrplnsage  all  words 
relating  to  robbery,  and  the  perpetrating,  or  at- 
tempt to  perpetrate,  that  crime,  there  is  the 
complete  offense  charged  of  lying  in  wait  and 
and  stabbing  with  Intent  to  commit  murder. 
Rev.  St.  g  790;  State  y.  Brown,  21  La.  Ann. 
848;  State  t.  Humphries,  35  La.  Ann.  966; 
1  Bish.  Cr.  Proc  230. 

2.  The  summoning  of  the  witnesses  who 
testified  on  the  preliminary  examination  of  the 
accused,  and  the  returns  of  the  sheriff  "Not 
found,"  unless  it  is  made  to  appear  the  wit- 
nesses are  in  fact  within  reach  of  the  process 
of  the  court,  are  suffident  to  anthoriie  the  in- 
troduction or  their  testimony,  reduced  to  wii^ 
ing  on  the  examination.    Rev.  St.  |  1010. 

(SyUabns  by  the  Court) 

Appeal  from  district  court,  pariah  of  Ascen- 

Sl<Ml. 

BIU  Tyler  was  convicted  of  lying  in  wait 
and  stabbing  with  Intent  to  Mil,  and  a^ 
peals.    Affirmed. 

R.  McOuIloh,  tar  appellant  J.  P.  Madi- 
son, Dist  Atty.,  for  the  State. 

MILLER,  X  This  appeal  Is  from  the  sen- 
tence of  the  lower  court  on  defendant  of 
imprisonment  for  Ufe,  as  his  ctxrectlon  for 
lying  In  wait  and  stabbing,  with  a  dangerous 
weapon,  with  Intent  to  commit  murder,  the 
persons  named  in  the  Indictment  There  was 
a  motion  to  quash  the  Indictment  for  Irregu- 
larities In  drawing  the  jury,  the  same  as  are 
alleged  in  the  case  of  State  v.  White  (de- 
cided at  this  term)  15  South.  623,  and,  for  the 
reasons  given  in  the  dedsimi  In  tbat  caae, 
our  conclusion  Is  there  Is  no  merit  In  that 
motion. 

Thffle  Is  a  bill  of  exceptions  to  the  admlsst- 
billty  of  the  testimony  on  the  pri^minary 
examination;  the  objection  being  that  th«e 
was  not  sufficient  diligence  to  obtain  the 
presence  of  the  witnesses  on  that  examina- 
tion at  the  trial.  Under  the  statute,  the  wit- 
nesses should  be  produced  if  their  attends 
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aaoe  can  be  secnred.-  Bev.  St  i  1010.  We 
find  that  the  witnesses  were  snmmaned,  and 
there  Is  the  retnm  of  the  sheriff  they  could 
not  be  found.  There  is,  besides,  his  testi- 
mony of  fruitless  Inquiries  made  by  him  for 
the  witnesses.  In  the  coarse  of  the  exam- 
ination of  the  witnesses,  one  testified  he  had 
heard  the  absent  witnesses  state,  when  be- 
fore the  committing  magistrate,  that  they 
were  nonresidents.  The  defendant  tocdc  a 
bill  of  excepticwa  to  the  testimony  of  the 
statements  of  the  absent  witnesses.  With- 
ont  the  testimony  of  their  statements,  we 
think  the  state  exhibited  due  diligence  to 
obtain  their  presence,  and  a  foimdatlon  was 
tiien  laid  fen:  the  introduction  of  their  depo- 
sitions on  the  preliminary  ezaminationB.  It 
cannot  be  expected  that  the  state  should 
send  Its  subpoenas  Into  other  parishes  with 
no  reasonable  cause  to  suppose  the  absent 
witnesses  could  be  found.  Subpoenas  w»e 
Issued,  and  the  witnesses  were  sought  in 
the  parish  of  Ascension,  and  the  sheritTs 
efforts  extended  to  the  adjoining  parish,— 
Assumption,— and  all  was  done  that  could 
be  reasonably  demanded  in  the  premises. 

The  assignment  of  errors  is  that  the  In- 
dictment under  section  780  of  the  Reylsed 
Statutes  Is  defective,  because  charging  lying 
in  wait,  and  attempting  to  perpetrate  and 
pwpetratlng  a  robbery,  and  stabbing  with 
intent  to  murder.  The  ingredients  of  rob- 
bery and  the  particulars  of  the  crimes  are 
not  stated.  But  the  disjunctive  in  the  sec- 
tion makes  the  crime  complete  without  the 
perpetration  or  attempt  to  perpetrate  a  rob- 
b&y.  So  any  supposed  defect  in  respect 
to  describing  the  robbery  may  be  rejected  as 
surplusage,  and  there  remains  the  offense 
Df  lying  in  wait  and  stabbing  Albert  Lincoln 
and  Michael  Cooney  with  a  dangerons 
weapon,  "then  and  there  feloniously,  wiU- 
fnlly,  and  of  malice  aforethought  to  Idll  and 
murder  said  Albert  Lincoln  and  Michael 
Oooney."  The  conviction  stands  for  the  of- 
fense sufficiently  charged.  It  is  therefore 
ordered,  adjudged,  and  decreed  that  the  sen- 
tence of  tbe  lower  court  be  afiSf  med. 


Mia.  Aim.  ixm 

8TATB    ex    rd.    BBTNOLDS    A;    HBNBT 

CONST.  CO.  V,  MAYOB,  ETC..  OF 

MONBOE.     (No.  1,80L) 

(Sapreme  Court  of  lioniHinna.    June  16,  1S94.) 

MASDAinTS  TO  CiTT— PBOMCMJATIOir  OT  EUOTION 

Rbtdbns. 

Hie  promnlgation  of  the  retums  of  elec- 
tion of  tiie  vote  of  taxpayers  to  determine 
whether  a  tax  is  to  be  imposed  in  aid  of  rail- 
road enterprises  is  a  ministerial  daty,  obedience 
to  -whicb  will  be  compelled  by  mandamas.  The 
ofQciala  charged  with  the  daty,  when  called  on 
to  promnlgate  the  result,  can  raise  no  qnestion 
ti  fjraadnient  voting  or  other  objection  to  the 
validity  «t  the  tax,  nor  have  such  officials  any 
discretion  or  power  to  withhtdd  or  ref  ase  that 
Dfomiilntion.  Act  No.  36  of  1886;  £D^ 
Extra.  Bern.;  State  v.  Borddon,  6  La.  Ann. 
«8;    Paiicer  v.  Bobertson,  11  La.  Ann.  672; 

T.15BO.no.l4— 40 


Bassett  v.  Barbin,  14  La.  Ann.  249.     Fasshn, 
see  decision   between  these  parties  in  4S  La. 
Ann.  1024,  13  South.  400. 
(Syllabus  by  the  Court) 

Appeal  from  district  court,  parish  of  Ona^ 
Chita;   R.  W.  Richardson.  Judge. 

An  application  by  the  state,  at  the  relation 
of  the  Reynolds  &  Henry  Construction  Com* 
pany,  for  mandamus  against  the  mayor  and 
council  of  Monroe.  From  an  order  denying 
the  application,  relator  appeals.    Beversed. 

O.  J.  Boatner,  for  appellant  T.  O.  Benton, 
for  appellee. 

MILLEB,  X  This  is  an  application  for  a 
mandamus  against  defendants,  the  mayor  and 
conncll  of  Monroe,  to  promnlgate  the  result 
of  an  election  held  in  Monroe  on  the  lOtb 
April,  1888,  to  determme  whether  a  tax 
should  be  levied  in  aid  of  the  construction  of 
the  Houston,  Central  Arkansas  &  Northern 
Ballroad  Company,  the  relator  acquiring,  by 
assignment  from  the  railcoad  company,  the 
right  to  such  taxes.  The  defendants  resist 
the  application  on  various  grounds:  That  no 
demand  has  been  made  for  the  promnlgation, 
and  no  refusal  to  promulgate;  that  relators 
had  not  used  due  diligence  to  secure  the 
retams,  and  their  demand  Is  stale;  that  more 
than  five  years  have  elapsed  since  the  election, 
during  which  the  relators  have  had  it  in  their 
power  to  compel  the  commissioners  of  the 
election  to  make  their  return;  that  no  retums 
have  been  made;  that  all  data  of  the  election, 
except  as  shown,  have  been  lost;  the  fault 
of  the  relators  Is  charged  to  have  been  the 
cause  that  the  lawwas  not  complied  with;  that 
It  is  beyond  relators'  power  to  comply  with 
the  mandamus;  that  they  never  had  posses- 
sion of  the  returns.  The  answer  further  as- 
sails the  election  itself,  and  the  retums 
claimed  to  have  been  filed  with  the  clerk  of 
the  court  as  false  and  fraudulent  the  fraud 
in  respect  to  the  election  being  in  the  alleged 
fraudulent  votes  cast  and  the  answer  asserts 
a  discretionary  power  in  the  council  in  re- 
spect to  promulgating  the  returns,  of  which 
discretion,  it  is  charged,  the  issue  of  the  writ 
would  deprive  defendants. 

Act  No.  85  of  1886  provides  for  elections 
to  determine  the  question  of  taxing  the  prop- 
erty of  cities,  towns,  and  parishes  in  aid  of 
railway  oiterprlses.  Const  art  242.  If  such 
tax  Is  approved  by  a  majority  of  the  taxpay- 
ers at  the  elections  to  be  conducted  in  ac- 
cordance with  the  general  election  law,  the 
act  makes  it  the  duty  of  the  municipal  aur 
thority  of  the  town,  city,  or  parish  to  levy 
the  tax.  Act  it  1-4.  This  court  hi  its  pre- 
ylons  opinion  between  these  parties,  held  that 
the  preliminary  step  to  claiming  the  Imposi- 
tion of  the  tax  was  to  obtain  the  promulga- 
tion of  the  retnms,  and  resored  the  relators' 
rights  to  compel  that  promulgation.  We 
gath«:  from  the  brief  and  argument  of  de- 
fendants that  the  discretionary  power  assert' 
ed  for  them  in  respect  to  the  election  under 
I  conslderatton    cdates    to    tranguloit    votea 
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claimed  to  baye  been  cast,  for  reference  la 
made  In  the  brief  to  defendants'  efforts  in 
the  lower  court  to  show  fraudulent  and  Ille- 
gal voting;  and  it  la  claimed  the  discretion 
also  exists  In  the  council  to  determine  wheth- 
er there  shall  be  any  promulgation  at  alL 
This  theory  of  a  dlscretlonaiy  power  runs 
through  the  entire  defense  in  the  court  We 
are  at  a  loss  to  conceive  whence  it  is  derived. 
If  it  exists,  the  irawer  to  vote  the  tax,  which 
the  constitution  and  legislation  vests  in  the 
property  taxpayers,  Is  controlled  by  the  dis- 
cretion of  the  municipal  authorities,  to  be  ex- 
orted  after  the  votes  of  the  taxpayers  have 
been  cast  The  power  claimed  for  the  mu- 
nicipal aiithorltles  assumes  they  shall  deter- 
mine whether  Illegal  votes  have  been  cast 
and  for  this  cause,  or  because  they  deem  the 
returns  illegal,  they  shall  have  the  discretion 
to  make  no  promulgation  of  the  result  and 
refuse  to  give  effect  to  the  election.  In  01^ 
view,  no  such  power  exists  In  the  council 
and  ma^or.  Their  functions,  in  all  respects, 
are  ministerial.  On  the  presentation  of  the 
petition,  signed  by  one-third  of  the  taxpayers, 
the  election  must  be  ordered,  and  the  result 
proclaimed.  If  in  favor  of  the  tax,  it  mum 
be  levied  and  applied  as  directed  by  the  act 
From  first  to  last  the  writ  of  mandamus  la 
available  to  any  such  parties  in  interest  to 
compel  obedience  of  duties  purely  mlnlsteriaL 
High,  EiXtr.  Rem.  verbtmi  "Mandamus."  "If 
frauds  are  committed  in  the  election,  of  a 
diaract^  to  vitiate  the  tax,  or  other  causes 
exist  to  resist  it  the  remedy  is  not  to  be 
■ought  In  any  discretion  of  the  council.  In- 
stances are  not  Infrequent  of  taxes  of  this 
character  being  resisted;  nor  has  there  been 
the  least  difficulty  In  finding  suitable  reme- 
dies where  there  Is  ground  fw  their  applica- 
tion; but  remedy  and  relief  are  met  by  the 
refusal  of  the  municipal  authorities  to  per- 
form ministerial  acts. 

There  is,  in  our  view,  no  place  in  this  dis- 
cussion for  questions  of  fraudulent  voting  or 
other  defenses  Intimated  against  the  tax  It- 
self. Such  Issues  can  have  no  determinations 
to  bind  anybody  on  the  mere  issue  whether 
the  result  of  an  election  shall  be  announced 
by  those  charged  with  the  du^.  Hence, 
while  we  have  given  due  attention  to  an 
these  defenses,  we  are  clear  they  are  foreign 
to  the  issue  here,  and  need  no  other  comment 

On  the  issue  that  the  defendants  cannot 
perform  the  duty,  we  must  be  controlled  by 
the  proof  and  the  nature  of  the  duty  to  be 
performed.  It  Is,  as  we  appreciate  the  testi- 
mony, proved  that  the  returning  oHloee  hand- 
ed the  returns  of  the  election  to  the  secretary 
and  treasurer  of  the  common  council  at  its 
meeting.  Copy  of  the  returns,  doubtless,  can 
be  found  In  the  proper  custody.  The  pre- 
vious litigation  has  been  conducted  on  no 
such  ground  as  inability  to  make  the  returns, 
and  the  present  defoise  on  tiiat  ground  Is 
hardly  consistent  with  the  other  positions 
asmimed  by  defendantSi 
,  As  to  the  lapse  of  time,  no  presctiptkm  has 


accrued,  nor  are  defendants  in  any  iMsMlon 
to  urge  delays  Imputable  to  them. 

It  is  therefbre  ordered,  adjudged,  and  de- 
creed that  the  Judgment  of  the  lower  court  be 
avoided  and  reversed,  and  that  the  writ  of 
mandamus  issue  as  prayed  for  In  the  petition 
of  relat<ns,  and  that  defendants  pay  costs. 


(46  La.  Ann.) 

STATE  ex  rel.  BBBAZBAIiB,  District  Attor- 
ney, V.  CANNON,  Sheriff.    (No.  U,495.)  • 
(Supreme  Ciourt  of  Loniaiana.    Kay  23,  1894.) 

BHSBirrs— Removal  fbom  Orrica  —  UuooiinuOT 
'  o  Tax  C01XBOTOB8. 

1.  While  the  denimdatlon  of  the  eonstita- 
tion  is  directed  against  sheriffs  eo  nomine,  and, 
for  certain  causes  enumerated,  requires  their 
removal  from  office,  yet,  being  charged  with  the 
collection  of  taxes  by  virtue  of  their  offices, 
they  are  removable  on  the  ground  that  they 
have  beea  guilty  of  misfeasances  or  nonfea- 
sances in  the  discharge  of  duties  the  law  im- 
poses upon  them  as  tax  collectors. 

2.  Therefore,  while  article  196  of  the  con- 
stitntion  denounces,  as  causes  for  the  removal 
of  sheriffs,  acts  of  nonfeasance,  misfeasance,  and 
other  acts  of  official  misconduct  on  the  part  of 
such  officers,  yet  the  tax  statutes  can  be  exam- 
ined for  the  purpose  of  ascertaining  the  legis- 
lative interpretation  of  their  acts  as  tax  col- 
lectors, and  the  consequences  that  those  stat- 
utes attach  to  any  dereliction  of  duty  there- 
under; and  those  statntes  having  clearly  de- 
fined the  duties  of  sh«4ffs  acting  as  collectors  of 
taxes,  and  designated  particnlariy  and  specially 
the  pains  and  penalties  which  attach  to  the  non- 
observance  of  them,  and  having  declared  that, 
for  certain  delinquencies,  removal  from  office  is 
the  penalty,  this  court  will  accept  same  as  the 
legislative  interpretation  of  this  particular  de- 
scription of  nonfeasance,  misfeasance,  etc.,  as 
applicable  to  sherifCs  while  acting  as  tax  eol- 
lect(»s,  by  virtue  of  their  officlsl  capacity  as 
sh^ffs. 

3.  In  case  the  evidence  fails  to  show  corrupt 
eondnct  or  willful  wrongdoing  on  the  part  of  a 
sheriff  acting  as  collector  of  taxes,  thocby 
bringing  him  within  the  plain  and  evident  de- 
nunciation of  tax  statutes,  he  cannot  be  re- 
moved from  <^ce  under  the  behest  of  the  consti- 
tution. 

(SyUabns  by  the  Court) 

Appeal  from  district  court;  parish  of 
Avoyellea 

Petition,  on  the  relation  of  Phanor  Brea- 
seale,  district  attorney,  for  the  removal  from 
office  of  Clifton  Cannon,  sheriff  and  ex  offi- 
cio tax  collector  of  the  parish  of  Avoydlea. 
From  a  judgment  In  favor  of  said  Cannon, 
the  state  appeals^    Affirmed. 

Fennor,  Henderson  &  Fenner,  toe  refaunr. 
Olegg  &  Th<xi>e,  for  respondent 

WATKINS,  3.  Alleging  the  suit  to  have 
been  brought  at  the  written  request  and  on 
the  Informatloa  of  citixeos  and  taxpayers 
of  the  parish  of  Avoyelles,  whooe  aeveTsl 
names  are  enumerated,  the  district  attorney 
avers  and'  represents  that  the  defendant  as 
sheriff  and  ex  officio  tax  collector,  "has  been, 
and  still  is,  guilty  of  malfeasance,  non- 
feasance^ favoritism,  and  extortion  In  his 
official  capacity,  •  •  *  and  has  failed  to 
perform  the  duties  imposed  upon  him  aM 
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sberiff  and  as  tax  collector,  by  the  lawB  of 
the  state  of  Louisiana,  as  will  be  specifically 
charged  and  shown  hereafter,  and  should 
be  adjudged  guilty  and  removed  from  office." 
The.  prayer  of  the  petition  is  of  like  tenor, 
and  demands  the  removal  from  office  of  said 
sheriff  and  ex  officio  tax  collector.  At  the 
threshold  we  are  met  with  several  excep- 
tions that  are  urged  by  the  defendant's  coun- 
sel, which  require  a  passing  notice. 

1.  The  objection  to  the  adequacy  of  the 
petition  is  that  it  does  not  set  out  in  terms, 
tliat  the  suit  was  instituted  by  the  district 
attorney  "on  the  written  request  and  infor- 
mation of  twenly-five  citizens  and  taxpay- 
era,"  in  the  language  of  the  constitution; 
but  the  petition  has  followed  the  very  lan- 
guage of  the  constitution,  f<»r  it  declares 
that  '^e  petition  of  the  state  of  Louisiana, 
ex  relatione  Phanor  Breazeale,  district  at- 
torney, •  •  •  brings  this  suit  on  the  writ- 
ten request  and  Information"  of  the  follow-: 
ing  named  dtlsens  and  taximyers,  referring 
to  the  written  request  of  the  dtisens,  which 
is  annexed  to  the.  petition.  Referring  to  the 
citizens'  written  request,  which  accompanies 
the  petition,  it  shows  that  they  urge  and  re- 
quest the  district  attorney  "to  file  immedi- 
ate suit"  for  the  removal  of  the  defendant 
from  office,  on  the  ground  that  he  *%as  been 
guilty  of  malfeasance,  nonfeasance,  faTor- 
Itism,  and  oppression  in  office,"  etc.  It  is 
evident  that  the  averment  of  the  petition  is 
antliorized  by  the  request  of  petitioning  dti- 
sens, and  that  they  furnished  tbe  informa- 
tion. Their  written  request  contained  all  the 
Information  that  it  was  needfid  that  they 
sfaonld  have  furnished  the  district  attorney. 

2.  It  is  objected  that  no  proof  was  adduced 
of  tbe  citizenship  of  tbe  petitioning  citizens, 
or,  in  other  words,  that  they  were  residents 
of  tbe  parish  of  Avoyelles.  Had  there  been 
any  doubt  of  the  citizenship  of  the  petition- 
ing taxpaywB  in  the  mind  of  the  defendant's 
counsel,  they  should  have  seasonably  except- 
ed, and  tested  the  matter  in  the  court  be- 
low. It  la  not  a  matter  that  is  examinable, 
for  the  first  time,^  on  appeal.  In  oar  view, 
this  objection  doee  not  Involve  a  question  of 
Jurisdiction,  ratione  materiae  nor  personae. 

3.  It  is  further  objected  that  there -is  ex- 
hibited on  the  record  "a  fatal  mistake  in  the 
validity  of  the  proceedings  in  the  matter  of 
Impaneling  of  the  Jury,"  in  that  12  of  the  SO 
Jurors  who  constituted  the  special  venire 
that  was  drawn  under  section  4  of  Act  1S6 
of  1880  for  the  trial  of  this  particular  case 
were  withdrawn  and  sworn  to  try  another 
and  different  case,  and  were  sent  away,  and 
they  did  not  return  any  more;  so  that  the 
venire,  in  truth  and  fact,  consisted  of  18  in- 
stead of  80  Jurors,  as  the  statute  requires. 
The  terms  of  the  statute  in  question  run 
thus:  'Tn  all  cases  where  a  special  Jury  is 
ordered,  the  Judge  shall  order  the  drawing 
of  thirty  qnallfled  Jurors,  who  shall  be  sum- 
moned by  service  of  notice  in  tbe  usual  form. 
On  the  trial  the  Jury  shall  be  Impaneled, 


and  the  right  to  challenge  shall  be  exercised, 
as  in  Jury  trials  in  ordinary  civU  cases;  and 
talesmen  may  be  summoned  as  in  other 
cases."  Act  135  of  1880,  |  4.  But,  after  the 
12  of  the  aforesaid  special  venire  were  with- 
drawn, the  18  remaining  constituted  a  suffi- 
cient nucleus  on  which  talesmen  could  be, 
and  doubtless  were,  drawn  to  complete  the 
panel.  The  object  of  the  law  evidently  was 
to  speed  the  trial  of  preference  cases,  such 
as  this;  and,  for  the  purpose  of  promoting 
the  accomplishment  of  that  object,  the  law 
has  wisely  Incorporated  the  provision  that 
such  a  Jury  shall  be  drawn,  summoned,  and 
Impaneled  as  other  Juries  are,  tbe  right  to 
challenge  being  spedaUy  reserved,  as  well 
as  the  right  to  summon  tales  Jurors.  This 
objection  is  not  well  taken. 

4.  That  offenses  of  tax  collectors  are  not 
triable  by  the  mode  pointed  out  and  desig- 
nated in  ardcle  201  of  the  constitution  for 
the  removal  of  sheriffs.  But  there  is  no 
such  office  created  by  the  law  as  tax  col- 
lector eo  nomine.  The  constitution  provides 
that  "the  sheriffs,  except  in  the  parish  of 
Otleans,  shall  be  ex  officio  collectors  of  state 
and  parish  taxes."  Article  118.  And  this 
cult  is  brought  against  the  Sheriff  and  ex 
officio  tax  collector.  Therefore,  while  ar- 
ticle 106  of  the  constitution  denounces,  as 
causes  for  the  removal  of  sheriffs,  acts  of 
misfeasance,  nonfeasance,  and  other  acts  of 
official  misconduct  on  the  part  of  such  offi- 
cers, yet  the  tax  statates  can  be  examined 
for  the  purposd  of  ascertaining  the  legisla- 
tive biterpretation  of  their  acts  as  tax  col- 
lectors, and  the  consequences  that  those  stat- 
utes attach  to  any  dereliction  of  duty  there- 
under; and  those  statutes  having  clearly  de- 
fined the  duties  of  sheriffs  acting  as  col- 
lectors of  taxes,  and  designated,  particu- 
larly and  spedally,  the  pains  and  penalties 
which  attach  to  the  nonobservance  of  them, 
and  having  declared  that,  for  certain  de- 
linquendes,  removal  from  office  is  the  pen- 
alty, this  court  will  accept  same  as  the  leg- 
islative Interpretation  of  this  particular 
description  of  nonfeasance,  misfeasance,  etc., 
as  applicable  to  sheriffs  while  acting  as  tax 
collectors,  by  virtue  of  their  official  capacity 
as  sheriffs.    This  objection  is  not  good. 

5.  That  an  original  Judgment  of  convic- 
tion cannot  be  rendered  by  this  court;  or. 
In  other  words,  that  a  suit  for  removal  un- 
Aer  articles  196  and  201  of  the  constitution 
is,  in  legal  effect  and  intendment,  an  Im- 
peachment, and  therefore  quasi  criminal  In 
character,  though  cognizable  by  the  civil  tri- 
bunals and  subject  to  an  appeal  to  this  court. 
The  a^ument  of  counsel  on  this  proposition 
Is  unique  and  worthy  of  reproduction,  and  it 
Is  as  follows,  viz:  "The  literal  law  is  that 
the  appellate  court,  In  case  of  reversal,  shall 
render  such  Judgment  as  the  lower  court 
should  have  rendered  (Oode  Pr.  art  905); 
that  when  a  cause  has  been  tried  by  Jury, 
and  the  Jury  has  given  a  general  verdict 
the  low«r  court  must  give  judgment  purso- 
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ant  to  the  same,  unless  a  new  trial  has  been 
granted  (Id.  art  541).  Thus,  In  the  Instant 
case,  in  the  face  of  a  general  verdict  of  ac- 
Quittal,  the  district  court  was  powerless  to 
render  a  judgment  of  conviction;  and  the 
letter  of  the  law  does  not  give  to  the  appel- 
late court  the  right  to  render  a  judgment  pro- 
hibited to  the  district  court  To  do  so  would 
be  to  correct  the  error  of  the  law,  not  to  cor- 
rect the  error  of  the  court  below.  It  will 
not  serve  to  say  that  'court,'  in  urtlcle  906, 
means  judge  and  jury;  for,  in  article  541, 
'court*  plainly  designates  judge  alone,— the 
instrument  of  the  judgment— while  'jury' 
means  a  wholly  distinct  functional  body,  in- 
volving that  which  is  the  foundation  and  ba- 
sis of  the  judgment  Under  the  system  of 
jury  trial  as  constituted  by  our  law,  th^e 
can  be  a  verdict  without  judgment  but  there 
cannot  be  judgment  without  verdict  The 
judgment  non  obstante  veredicto  of  the  com- 
mon law  is  not  h(9*e  known."  Pursuing  this 
thought  counsel  presents  tlie  following  argu- 
ment, viz:  "l%e  appellate  jurisdiction  on 
facts  granted  by  the  constitution  can  be  ex- 
ercised, without  absolute  destroying  the 
trial  by  jury,  only  by  the  appellate  court  re- 
fusing to  affirm  a  judgment  rendered  upon 
a  verdict  with  which  it  is  unable  to  agree, 
and  recommitting  the  case  to  the  district 
court  for  further  triaL  But  to  review  a  judg- 
ment of  acquittal  based  upon  a  verdict,  and 
enter,  Instead,  an  original  judgment  of  con- 
viction, against  verdict  and  without  verdict, 
would  be  to  abolish  trial  by  jury,  though 
guarantied  by  the  constitution.  This  we  can- 
not believe  the  court  is  inclined  or  prepared 
to  do.  We  rather  expect  from  your  honors 
the  declaration  that  came  from  your  prede- 
cessors in  an  analogous  case,— Thompson  t. 
Chapman,  7  La.  Ann.  26S:  'We  can  only  re- 
gard this  part  of  the  statute  [of  1840]  as 
a  civU  remedy  by  supposing  it  the  intention 
of  the  legislature,  though  not  expressed,  that 
the  lmpri8(Himent  shall  terminate  on  payment 
of  the  whole  debt  and  costs;  but,  even  in 
this  point  of  view,  it  is  a  civil  remedy,  of 
such  a  highly  penal  character  that  we  should 
never  feel  authorized  to  convict  the  debtor  of 
trand,  and  punish  him  with  imprisonment, 
which  might  extend  to  three  years,  without 
the  verdict  of  a  jury;  and,  although  we 
should  remand  the  case  for  a  new  trial  if 
any  errors  of  law  bad  occurred  in  the  prog- 
ress of  the  trial,  we  are  unable  to  do  so  for 
differing  with  the  jury  as  to  the  effect  of  the 
evidence  alone.  Such  a  course  would  trendi 
too  much  upon  the  humane  principle  that  no 
man  should  be  tried  twice  for  the  same  of- 
fense, having  been  acquitted,  after  a  fair 
trial  of  the  facts,  by  a  jury  of  his  country.' 
More  especially  do  we  expect  such  response 
to  a  demand  for  original  judgment  of  convic- 
tion by  the  state's  prosecutor,  who  admits 
that  he  submitted  the  case,  with  its  volumi> 
nous  evidence,  complicated  figures,  and  numer- 
ous documents,  without  a  word  of  argumentto 
the  Jury  to  assist  their  deliberations,  and  that, 


after  verdict,  he  permitted  judgment  to  be 
entered  thereon  without  seeking  to  correct 
eanova  in  the  verdict  by  moving  for  new  trial. 
Such  a  course  savors  too  much  of  a  spirit 
to  ignore  a  constitutional  tribunal,  and  to 
lay  traps  and  pitfalls  for  both  court  and  jury. 
If  there  was  error  in  the  verdict  it  might 
have  been  obviated  by  a  fair  discussion  of 
the  evidence  before  the  jury,  and  this  honor- 
able court  relieved  of  the  more  than  doubtful 
and  confessedly  unpleasant  duty  of  entering 
original  judgment  of  conviction."  Forsooth, 
when  a  cause  has  been  tried  by  a  jury,  and 
such  jury  have  given  a  general  verdict  the 
district  court  "must  give  judgment  pursuant 
to  the  same."  Code  Pr.  art  64L  It  does 
not  follow  that  this  court  cannot  render  a  judg- 
ment different  from  the  one  that  was  ren- 
dered in  the  district  court  under  the  author- 
ity of  Id.  art.  905.  This  court  does  not  deal 
with  the  verdict  of  the  jury,  except  as  a  com- 
ponent part  of  the  judgment  which  is  fbsro- 
on  pronounced.  When  the  cause  is  brought 
here  on  appeal.  It  is  from  the  judgment  the 
appellant  seeks  relief,  and  the  appeal  is  pros- 
ecuted for  the  purpose  of  obtaining  "re- 
course to  a  superior  tribunal,  in  order  to  have 
the  judgment  of  an  inferior  court  corrected." 
Id.  art  664  et  seq.  And  the  Code  of  Prac- 
tice further  declares  that,  when  this  court 
"reverses  the  judgment  of  an  inferior  court, 
it  shall  pronounce  on  the  case,  the  judgment 
which  the  lower  court  should  have  rendered," 
ete.  Article  905.  As  it  is  only  the  judgment 
of  the  lowcar  court  that  is  appealed  from.  It 
is,  necessarily,  the  judgment  of  the  court  that 
this  tribunal  is  to  reverse,  and  not  the  verdict 
of  the  jury.  Surely,  there  Is  no  reason  to 
suppose  that  the  term  "inferior  court"  in 
that  article,  was  intended  to  personate  the 
jury  or  the  judge.  The  term  was  evidently 
intended  to  refer  to  the  court  whether  it  was 
personated  by  the  judge  and  jury,  or  by  the 
judge  alone.  That  this  court  has  jurisdic- 
tion of  the  facts  as  well  as  of  the-  law  of  the 
case  is  too  well  attested  by  the  uniform  and 
consistent  course  of  oiu*  jurisprudence  to  need 
any  argument  in  support  of  it  and  It  Is  se- 
curely founded  upon  the  provision  of  the  con- 
stitution which  confers  upon  this  court  juris- 
diction of  "all  cases"  within  the  limite  desig- 
nated (article  81);  and  what  is  the  extent 
and  meaning  of  this  appellate  jurisdiction  is 
defined  and  explained  by  the  further  declara- 
tion that  "the  general  assembly  shall  pro- 
vide for  appeals  from  the  district  courts  to 
the  supreme  court  upon  questions  of  law 
alone"  (article  91);  thus  clearly  conv^dng 
the  Idea  that  this  court  has  jurisdiction  on 
questions  of  law  and  ftict  in  all  cases,  and 
that  its  jurisdiction  will  not  be  restricted  to 
questions  of  law,  except  "the  parties  ag- 
grieved by  the  judgment  desire  only  a  review 
of  the  law"  (article  91).  The  case  stated  in 
Thompson  ▼.  Chapman  is  exceptional,  aris- 
ing, as  it  did,  under  the  provisions  of  the  act 
of  1840,  with  rdatlon  to  Imprisonment  for 
debt    That  law  was  somewhat  analogoiu  in 
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its  provisions  to  those  of  our  Insolvent  law 
(Rev.  St  i  1802  et  seq.);  and  while  the  In- 
solvent law  declares  that,  if  the  insolvent 
debtor  be  convicted  of  frand  by  the  jury  se- 
lected to  try  the  charge  preferred  against 
htm,  "he  shall  be  sentenced  to  imprisonment 
tor  a  term  not  exceeding  three  years"  (Id.  f 
1807),  yet  this  court  has  always  hdd  this  to 
be  a  civil  remedy,  and  appealable  to  this 
court  as  other  civil  cases  are;  and  it  will 
be  observed  that  the  court,  in  that  case,  imt 
Its  declination  to  "convict  the  debtor  of 
fraud"  without  the  previous  vodict  of  a  Jury 
on  the  ground  that  his  conviction  would  re- 
sult in  his  imprisonment,  and  not  on  the  want 
of  Jurisdiction  to  render  such  a  decree.  We 
had  occasion  to  examine  and  consider  the 
case  of  Thompson  v.  Chapman  in  a  recent 
case,  and  intimated  that  we  would  not  ad- 
here to  the  doctrines  therein  announced,  on- 
qoallfledly.  Bnrdeau  v.  His  Creditors,  44  La. 
Ann.  11,  10  South.  395.  Whether  we  affirm, 
reverse,  or  remand  the  cause  must  depend  on 
the  view  we  entertain  and  appreciation  we 
have  of  the  evidence  that  was  administered 
on  the  issues  Joined  in  the  case. 

Th»e  were  other  exceptions  taken  during 
the  progress  of  the  trial  which  were  not  in- 
sisted upon  in  brief  or  argumoit,  and  there- 
fore they  need  not  be  examined. 

A.  On  the  merits,  the  demands  of  the  re- 
lator are  represented  by  numerous  charges 
and  specifications,  which  w411  be  taken  up 
and  examined  in  detail  and  seriatim;  but  a 
fair  conception  can  best  be  had  of  the  issues 
Involved  by  reference  to  the  printed  argu- 
ments of  counsel,  and  we  Iiave  made  the  fol- 
lowing extracts  from  their  respective  briefs, 
viz.  (from  the  relator's  brief):  "It  is  the  natu- 
ral and  necessary  dictate  of  the  commonest 
business  sense  and  experience  that  the  state 
should  make  careful  rules  and  regulations 
for  the  administration  of  such  a  trust,  in- 
tended to  secure  faithful  perf<^mance,  prop^ 
accounting,  careful  record  of  transactlonB, 
and  prompt  exposure  of  delinquencies.  Such 
rules  are  not  to  be  treated  as  perfunctory, 
nor  is  their  disregard  to  be  excused  by  fail- 
ure to  prove  special  injury  in  a  particular 
case.  It  Is  enough  that  the  failure  to  ob- 
sore  such  regulations  affords  opportunity 
for  wrongdoing.  It  is  enough  tliat  the  duty 
Is  plain  and  clear,  and  that  its  strict  observ- 
ance Is  Intended  as  a  guard  against  malad- 
ministration. Take,  for  example,  the  rule 
provided  in  sections  76  and  79  of  Act  85  of 
1888,  requiring  the  tax  collector  to  make 
monthly  settlements  with  the  police  Jury, 
under  the  express  penalty  of  removal  from 
office.  What  is  the  puri>ose  of  this  require- 
ment? Obviously,  to  prevent  the  accumula- 
tion of  funds  in  the  hands  of  the  collector, 
to  diminish  the  time  during  which  be  holds 
them,  and  thus  to  lessen  the  chances  of  their 
malversation,  and  to  secure  speedier  detec- 
tion of  any  malversation.  If  a  collector  falls 
to  make  these  settlements  for  six  months, 
can  be  excuse  himself  and  escape  the  penalty 


expressly  imposed  by  law  by  saying  that 
when  he  did  account,  he  accounted  tor  all  he 
had  received?  Clearly  not  If  so,  be  would 
be  at  Hberty  to  repeat  his  nonfeasance,  and 
in  future  cases  the  funds  might  not  be  ac- 
counted for.  If  BO,  every  other  tax  collector 
in  the  state  would  feel  authorized  to  commit 
similar  delinquencies  without  fear  of  penalty, 
and  the  legislative  rule  wduld  be  practically 
nullifled.  Like  considerations  apply  to  the 
various  othw  legislative  mandates  which 
this  defendant  Is  cliarged  and  proved  to  have 
violated.  They  are  all  of  like  character,  in- 
tended for  ■tmilar  purposes,  and  to  operate 
as  checks  on  official  administration.  They 
are  sudi  regulations  as  every  financial  cor- 
poration OT  business  concern  imposes  on  their 
servants  charged  with  the  receipt  and  dis- 
bursement of  moneys,  and  no  servant  guilty 
of  neglecting  to  observe  them  could  retain 
his  place.  Tlielr  nonobservance,  where  the 
rules  are  clear  and  mandatory,  suggests  a 
8lnist»  intent  or  such  loose  ideas  of  official 
duty  and  responsibility  as  unfit  the  officer 
for  such  a  post  Such  nonobservance  caimot 
be  t(derated  without  danger  to  the  flsc,  and 
without  nullifying  and  destroying  the  safe- 
guards which  the  legislature  has  so  carefully 
provided  to  secure  the  faithful  and  prompt 
accounting  for  public  moneys."  The  following 
are  extracts  from  the  brief  of  the  respondeat 
viz.:  "On  a  careful  review  of  the  record, 
two  things,  we  think,  at  the  outset  wUl  ar- 
rest the  attentl(»i  of  the  court  The  first  Is 
that  the  state  does  not  confer  any  claim; 
and,  secondly,  that  the  parish  has  sustained 
no  appreciable  injury.  In  neither  case  does 
it  appear  that  the  defendant  is  chargeable 
with  a  single  doUar  due  to  either  state  or 
parish.  After  a  searching  scrutiny  into  his 
accounts,  plaintiffs  have  failed  to  trace  a 
single  dollar  into  his  hands  for  which  he  has 
failed  to  account  If  there  be  any  shortage, 
we  have  been  unable  to  find  it"  "It  is  not 
to  be  wondered  at  then,  that  plalntlfls  pre- 
ferred no  money  demand.  They  had  before 
them  the  report  of  a  committee  of  their  own 
police  Jury  of  September  27,  1892,  showing 
that  the  accounts  of  the  defendant  were  all 
correct  This  report,  as  will  be  seen  by 
reference  to  it  covers  the  entire  period  at 
the  defendant's  Incumbency  of  the  office, 
extending  over  a  period  ot  more  than  four 
years.  They  bad,  besides,  the  report  of  the 
state  examiner,  sent  up  here  by  the  governor 
of  the  state,  at  the  instigation  of  the  police 
Jury,  which  only  went  still  further  to  estab- 
lish the  correctness  of  the  previous  report  of 
the  committee  appointed  by  the  police  Jury. 
See  Chretien's  report"  "But  aU  this  does 
not  seem  to  have  satisfied  the  plaintiffs. 
Something  m(»e  must  be  done.  So  they  pro- 
ceeded to  catechise  this  taxpayer  and  that 
taxpayer,  this  license  payer  and  that  license 
payer,  until  the  whole  list  was  pretty  well 
exhausted;  and  they  deemed  they  had  made 
out  a  case  against  the  defendant  Nor  did 
they  desist  even  then.    The  books  of  the  col- 
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lectcx*  were  unsparingly  gone  through  with, 
and  an  Item  here  and  an  Item  there  culled, 
&nd  the  entire  product  of  their  joint  labors 
Is  now  before  the  court  in  the  petition  In  this 
suit"  It  will  thus  appear  thait  the  cajse  of  the 
relator  is  that  the  defendant,  as  sheriff  and  ex 
ofdcio  tax  collector,  has  been  guilty  of  a  tech- 
nical disregard  of  the  rules  and  regulations  spe- 
cified in  the  tax  statutes  with  reference  to  the 
collection  of  taxes,  and  that  the  respondent's 
"failure  to  observe  such  regulati<»is"  afford- 
ed opp<»*tunity  for  wrongdoing,  not  that  the 
respondent  was  guilty  of  any  criminal  act, 
or  had  failed,  ultimately,  to  account  for  all 
the  public  moneys  be  had  collected  and  re- 
celTed;  for  the  tact  Is  not  denied  that  be 
had  made  all  at  his  monthly,  quarterly,  and 
even  final  settlements  prior  to  the  filing  this 
suit  The  pray»  of  the  petition  Is  to  like 
effect  Keeping  in  mind  the  foregoing  re- 
sume of  principles  on  wblcb  this  case  Is 
founded,  the  following  Is  a  synoptical  state- 
ment of  the  charges  and  speclflcatioas  on 
which  the  relator  demands  a  Judgment  of 
this  court,  decreeing  the  removal  of  the  re- 
spondent from  the  office  of  sheriff  and  ex 
officio  tax  collector,  to  which  he  was  elected 
by  the  sufTrages  of  the  people  at  the  general 
election  on  the  19th  of  April,  1892. 

B.  Following  the  language  of  the  petition, 
the  relator's  averment  is  as  follows,  viz.:  "It 
Is  shown  that  the  laws  of  the  state  reqube 
that  the  tax  collector  shall,  within  the  first 
week  of  each  month,  make  a  true,  correct, 
and  faithful  settlement  with  the  parish  treas- 
urer of  all  taxes,  interest,  and  licenses  col- 
lected by  him  for  and  during  the  preceding 
month.  Such  statement  and  settlement  must 
be  sworn  to,  and  be  nnequlvocal,  true,  and 
faithful.'' 

On  this  declaration  of  tbe  law  goT^vlng 
the  monthly  settlement  of  tbe  tax  ctdlector, 
the  specifications  of  the  respondent's  viola- 
tion thereof  are  as  follows  (the  first  five,  be- 
ing of  the  same  <<haracter,  may  be  taken  to- 
gether): "First  It  is  shown  that  said  Cannon 
has  failed  to  make  such  settlements  with  the 
parish  treasurer.  •  •  •  Second.  It  Is  shown 
that  from  April  19,  1892,  to  September  10, 
1892,  he  made  no  Settlement  with  the  parish 
treasurer  as  required  by  law.  •  •  •  Third. 
It  is  shown  that  during  the  months  of  April, 
May,  June,  July,  and  August  1892,  he  collect- 
ed fully  two  thousand  dollars  of  taxes,  li- 
censes, and  lnt»«6t8  due  the  paridi  of 
Avoyelles,  and  uttwly  failed  to  make  any  set- 
tlement with  the  parish  treasurer,  as  required 
by  law,  natil  about  September  24, 1892,  when 
he  was  forced  to  make  a  settlement,  which  was 
not  correct  and  faithful.  Fourth.  It  is  shown 
that  [he]  on  September  24,  1892,  paid  into 
the  parish  treasury  $7,983.62  for  taxes  of 
1891  collected  by  him;  that  this  amount  of 
parish  taxes  was  collected  by  him  many 
months  prior  to  [that  date],  and  he  failed  toi 
pay  said  sums  as  collected,  [and]  at  the  time 
of  collection,  as  required  by  section  76  of  Act 
85  of  1888.    Fifth.  It  U  chal-ged  that  [he]  ad. 


on  the  24th  of  September,  1892,  pay  into  the 
parish  treasury  $2,025  for  parish  licenses  col- 
lected from  various  persons  during  the  year 
1892,  [which]  was  so  collected  by  him  many 
months  prior  to  September  24,  1892,  [he]  fall- 
ing to  pay  said  sums  Into  the  treasury  at  the 
time  they  were  collected,  as  required  by  law." 
Hence  we  have  the  proposltlcm  for  oonsideni- 
tion  that  because  the  defendant  tax  collector 
did  not  make  the  monthly  settlements  which 
the  law  requires,  with  the  parish  txieagarer, 
of  taxes  and  licenses  by  him  collected,  and 
at  the  time  they  were  collected,  he  Is  brought 
within  the  dennndatloa  of  the  tax  statute 
then  In  force,  and  may  be  removed  from 
ofiice  on  that  account    Consulting  the  provi- 
sions of  the  act  of  the  legislature  that  is  re- 
lied upon  to  ascertain  the  legislative  interpre- 
tation that  Is  placed  upon  this  particular 
kind  of  alleged  nonfeasance  in  office,  we  find 
the  following  to  be  the  provisions  of  sectkm 
76  of  Act  85  of  1888,  to  wit:    That  tax  col- 
lectors shall  make  "settlements  for  all  parish 
taxes  and  licenses     •   *   •   during  the  first 
week  of  each  month  with  the  parish  treasur- 
er ;  that  all  tax  collectors  shall  make  their  final 
settlement    with   the   auditor  of  public  ac- 
counts, and  police  Jury,  within  ten  days  after 
the  twentieth  of  July  of  eadi  year;  and  every 
collector  failing  to  comply  with  this  section 
shall  be  proceeded  against  as  provided  by 
law,"  etc.    This  section  requires  of  tax  col- 
lectors  to  make  monthly   settlemaits  with 
the  parish  treasurer  of  taxes  and  licenses  col- 
lected, and  final,  annual  settlements  with  the 
iwlice  Jury  on  the  last  of  July  of  each  year; 
and  it  further  declares  that  on  "falling  to 
comply  with  this  section,  [wdlectors]  shall  be 
proceeded  against  as  provided  by  law."    This 
paragraph  Is  omitted  from  the  quotation  In 
relator's  brief,  and  the  next  section  (77)  Is 
added,  for  the  purpose,  evidently,  of  supply- 
ing a  penalty  not  existing  In  section  76.    Sec- 
tion 77  of  the  act  Is  as  follows,  viz.:    "That 
said  tax  collector  shall  settle  with  the  pcdice 
Jury,  and  In  default  of  such  settlement  shall 
be  removed  from  office  in  the  manner  provid- 
ed by  law."    As  section  76  only  requires  tax 
collectors  to  make  theh:  annual  settlements 
with  the  police  Juries,  the  denunciation  of  sec- 
tion 77  has  no  application  to  the  five  charges 
and  specifications  we  are  considering,  as  they, 
exclnsively,  relate  to  the  defendant's  alleged 
failure  to  make  monthly  settlements  with  the 
parish  treasurer;  and  a  stiU  further  distinc- 
tion must  be  taken  between  the  two  sections. 
In  relation  even  to  the  contemplated  annual 
settlements  to  be  made  with  the  police  Juries, 
and  it  is  this:   that  While  section  76  requires 
tax  collectors  to  make  their  annual  settle- 
ments "within  ten  days  after  the  twentieth 
of  July,"  and  dedaree  that  the  consequences 
of  his  failure  to  do  so  is  that  he  "shall"  be 
proceeded  against  as  provided  by  law,  sec- 
tion 77  declares  that  "the  tax  collector  shall 
settle  with  tiie  police  Jury,  and  In  default  of 
such  settlement  [he]  shall  be  removed  from 
office  In  the  manner  provided  bf  law."    In 
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otber  words,  the  fallore  to  make  his  annual 
settlement  within  the  time  prescribed  does 
not  result  in  his  removal  from  office,  but  it 
is  his  failure  to  make  any  settlement  at  all 
that  results  in  a  removal  from  office.  But, 
In  reei>ect  to  his  failure  to  make  the  monthly 
settlements,  removal  from  office  Is  not  the 
result  or  consequ^ice^  the  statute  not  declar- 
ing such  failure  to  have  that  effect  The  In- 
terpretation of  these  two  sectionB  of  this 
statute  is  not  left  to  inference  or  conjecture, 
tor  the  next  succeeding  section  (78)  provides 
"that  if  any  tax  collector  falls  or  neglects  to 
make  a  settlement  provided  by  law,  he  shall 
forfeit  the  commission  so  allowed  him,  and 
Interest  at  the  rate  of  five  per  cent  per 
month  of  the  sum  withheld;"  and  It  further 
provides  that  "any  tax  collector  who,  having 
made  his  monthly  or  quarterly  aettlemeat  as 
provided  in  this  act,  or  any  oth«:  act  shall 
fall  immediately  to  pay  the  amount  so  ascer- 
tained to  be  due^  Into  the  state  or  parish 
treasury,  and  obtain  the  treasurer's  receipts 
thaef ore,  shall,  in  addition  to  the  forfeiture  of 
commission  and  Interest  aforesaid,  be  sub- 
ject to  the  penalties  provided  for  embeeszle- 
ment  and  to  removal  from  office."  Act  85  of 
1888,  f  78.  This  section  of  the  statute  sets 
this  matter  at  rest  It  formally  declares  that 
the  failure  or  neglect  to  make  a  settlement 
entails,  as  a  consequence,  the  forfeiture  of 
commissions,  and  the  payment  of  5  per  cent 
per  month  Interest;  and  it,  with  equal  o»:tain- 
ty,  declares  that  the  retention  of  mcmey  in  his 
handB,and  hisfailuretopaysameov^rtoelther 
the  state  or  parish  treasurer,  as  the  case  may 
be,  subjects  Mm  to  the  penalty  of  embeeale' 
ment  and  removal  from  office.  Hence  it  Is 
manifest  that  this  court  cannot  go  outside  of 
a  special  tax  statute^  and  find  a  cause  of  re- 
moval of  the  defendant  not  found  therein. 
This  qnestlMi  was  examined,  and  these 
statutes  and  their  penalties  were  compared, 
in  the  recent  case  of  State  v.  Reid,  45  Ia. 
Ann.  180,  12  Soath.  180,  and,  on  careful  ccn- 
sideratlcHi,  we  gave  them  a  similar  Into^Nreta- 
tl<m  to  that  now  expressed,  l^iese  fiy« 
charges  and  specifications  are  not  tenaUe. 

The  charges  from  6  to  12  are  not  discussed 
In  the  relator's  brief,  and  consequently  re- 
quire no  examination  at  our  hands. 

The  thirteenth,  fourteenth,  and  fifteenth, 
being  similar  in  character,  may  be  taken  to- 
gether, and  they  are  as  follows,  viz.:  "Thir- 
teenth. It  is  shown  that  during  Octob», 
1892,  he  demanded  and  received  from  T.  A. 
Lemoine  the  sum  of  $240  for  state  and  par- 
ish license  due  by  Lemoine,  as  retail  mer^ 
chant  and  liquor  dealer,  for  the  year  18K2, 
and  that  he  failed  up  to  April  6,  1893,  or 
later,  to  deliver  to  said  Lemoine  the  legal 
state  and  parish  licenses,  as  required  by  law 
(section  19  of  Act  150  of  1880),  although  re- 
peatedly asked  to  do  so  by  said  Lemoine. 
Fourteenth.  It  is  shown  that  [he]  failed  up 
to  the  6tb  of  April,  1893,  to  account  Itor  ot 
pay  to  the  state  or  parish  said  $240  so  col- 
lected tvota  aaid  Lemoine^  as  will  appear 


from  his  cashbook  ot  parish  treasurer's  re- 
ceipts, all  of  which  is  directly  in  contraven- 
tion of  mandatory  laws  of  the  state.  Fif- 
teenth. It  is  shown  that  Lemoine  owed  a 
large  sum  as  Interest  on  the  amount  of  his 
state  and  parish  license,  the  same  having 
become  delinquent  on  March  1,  1892,  and 
[the  respondent's]  failure  to  collect  said  In- 
terest is  favoritism;  and,  if  he  did  collect  it, 
he  faUed  to  pay  it  into  the  treasury."  The 
substance  of  these  three  charges  is  that  the 
respondent  collected  ot  Lemoine  $240,  on 
account  of  licenses,  in  October,  1892,  and 
failed  to  deliver  the  licenses  nntU  April  6, 
1883;  that  he  failed  to  account  for  or  pay 
over  said  simi  of  money  thus  collected  until 
the  6th  of  April,  1893;  and  that  notwith- 
standing said  licenses  became  delinquent, 
and  the  sold  Lemoine  owed  interest  after 
the  Ist  of  March,  1^2,  the  respondent  failed 
to  collect  said  Interest  and.  If  he  did  collect 
said  interest  he  failed  to  pay  It  into  the 
treasury.  The  facts  are  as  follows,  viz.: 
There  is  no  entry  in  the  license  register  of 
1882,  furnished  by  the  state  auditor,  showing 
a  license  Issued  to  Lemoine,  but  such  an  en- 
try does  appear  on  the  supplemental  state- 
ment that  the  respondent  returned  to  the 
auditor  on  the  27th  of  April.  1893.  CJopies 
of  the  two  state  licenses  of  Lemoine— one  a 
retail  Uquor  license,  and  the  other  a  retail 
m^chant's  license— bear  date  December  21. 
1882,  and  aggregate  $220  in  amount  Le- 
moine states  that  he  paid  his  licenses  in  Sep- 
tember, 1892,  In  capital  and  Interest  $240, 
but  did  not  receive  his  licenses  at  the  time  of 
payment.  The  respondent  explains  that  Le- 
moine gave  him  a  draft  fcH:  the  amount  of 
his  licenses,  but  that  he  did  not  then  give 
him  his  licenses,  because  he  never  issued 
licenses  on  mere  drafts;  and  that,  aftw  the 
draft  was  paid,  he  faDed  to  see  him;  and 
that  he  did  not  mail  them  to  him,  as  he  fear- 
ed they  might  be  lost  He  states  that  his 
receipts  from  tho  state  and  parish  treasurers 
show  the  eacact  amount  of  interest  he  col- 
lected, and  accounted  for.  His  settlement 
with  the  parish,  treasurer  shows  that  all  the 
parish  licenses  of  1882  were  accounted  for 
by  the  defendant,  eithar  in  money  or  licenses 
returned.  Taking  the  date  ot  Lemolbe's 
payment  as  September,  1892,  and  computing 
2  per  cent  Interest  per  month  on  $220  from 
the  1st  of  March,  1882,  and  we  have  $26.40 
as  the  exact  amount  of  penalty  due;  that  is 
to  say,  $6.40  less  than  he  shoidd  hare  paid. 
But  this  is  a  somewhat  hypothetical  state- 
ment, as  no  precise  date  is  fixed  from  which 
to  make  an  exact  calculation  of  the  interest 
actually  due.  We  find  on  the  respondent's 
cashbook  an  entry  on  the  list  of  licenses 
paid,  $220,  paid  by  Lemoine,  and  $2.20  inter- 
est; but  that  was  evidently  the  license  of 
1893,  that  was  paid  in  on  the  3d  of  AprQ, 
188S,  only  one  month  after  they  had  become 
delinquent;  and  consequently  $2.20  was  the 
eacact  amount  of  ifenalty  due  the  state.  The 
testimony  ot  Lemoioe  is  to  that  effect  also. 
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On  this  statement  of  ftu>t,  the  gravamen  of 
these  charges  disappears  altogether.  That 
the  collection  of  these  licenses  was  delayed 
Is  evidence  of  neglect  on  the  part  of  the  de- 
fendant is  true,  but  the  state  and  parish 
have  been  compensated  for  the  delay  in  the 
manner  designated  by  law.  That  the  rem- 
edy  pointed  out  In  the  statute,  whereby  Le- 
moine  could  have  been  coerced  into  making 
a  more  speedy  settlement  than  he  made,  was 
not  applied,  was  more  the  fault  of  the  tax 
collector's  attorney  than  of  the  tax  collector 
himself;  for  the  statute  provides  that  "If  any 
business  shall  be  conducted  without  a  li- 
cense, in  case  herein  provided,  the  o£Bcer 
whose  duty  It  la  to  issue  licensee,  shall, 
through  the  attorney  herein  provided  for,  on 
motion  In  the  proper  court,  •  •  •  take  a 
rule,"  etc.  Act  150  of  1890,  S  18.  That  is  the 
license  law  of  the  state,  and  It  regulates  the 
manner  of  collecting  licenses;  but  it  does  not 
deal  with  the  method  of  settlefnent.  The 
general  revenue  law,  above  quoted  from, 
must  be  examined  and  consulted  for  that 
purposa  The  license  law  further  declares 
that  "the  tax  collector  violating  any  of  the 
provisions  of  this  act  *  •  *  shall  be 
deemed  guilty  of  a  misdemeanor  in  office, 
and  shall,  on  conviction  before  a  competent 
authority,  be  summarily  dismissed  there- 
trom."  Act  150  of  1890.  g  23.  The  evident 
Import  of  that  provision  Is  that  the  tax  col- 
lector must  be  first  convicted,  before  a  com- 
petent court,  of  such  a  misdemeanor  In  office 
as  Is  In  that  statute  contemplated,  before  he 
can  be  "summarily  dismissed  ftom  <^ce." 
That  conviction  is  manifestly  a  sine  qua  non 
to  removal  proceedings.  There  is  no  founda- 
tion for  these  charges  and  spedflcationB. 
The  sixteenth  diarge  is  as  follows,  viz.: 
"Sixteenth.  It  Is  shown  that  [he]  permitted 
many  persons  to  pay  their  state  and  parish 
licenses  In  Installments,  which  Is  contrary 
to  law,  and  constitutes  favoritism."  In  sup- 
port of  this  charge,  the  only  specification 
furnished  In  relator's  brief  is  that  of  T.  S. 
Denaon.  The  evidence  shows  that  he  was  a 
retail  moHShant  and  liquor  dealer,  and  that 
his  licenses  were  the  «ame  as  those  of  Le- 
moine,— f220,— end  that  he  paid  the  amount 
In  three  different  installments.  All  the  pay- 
ments were  made  within  the  period  of  one 
month;  but  he  admits  that  he  did  not  get 
the  license  at  the  time.  The  respondent* a 
explanation  is  that,  in  some  Instances,  he 
permitted  parties  to  make  payments  in  in- 
stallments, not  issuing  licenses,  however,  un- 
til the  whole  amount  was  paid;  and  he  states 
that  he  was  auth(»lzed  to  do  so  by  the  police 
jury,  and  that,  if  he  had  not  collected  in 
this  way,  the  money  would  have  been  lost 
to  the  state  and  parish.  Cionnsel  for  the  re- 
lator cites  section  19  of  Act  150  of  1890  as 
supporting  their  contention.  In  our  opinion, 
there  is  nothing  in  this  section  to  warrant 
that  contention.  It  Is  as  follows,  viz.:  "That 
the  only  legal  evidence  that  a  license  has 
been  paid  shall  be  the  appropriate  form  of 


license  Issued  by  the  auditor  of  public  ac- 
counts; and  no  receipts  Issued  by  a  tax  col- 
lector in  place  of  the  license  itself  shall  be 
valid;  and  this  clause  shall  be  construed  to 
prevent  the  tax  collector  '"om  Issuing  any 
receipt  In  lieu  of  the  app.oprlate  form,  to 
any  person,  association  of  persons,  or  busi- 
ness corporations:  provided,  that  nothing 
herein  contained  shall  be  so  construed  as  to 
exclude  oral  evidence  of  lost  or  destroyed  li- 
censes." In  this  case  the  proof  does  show 
that  the  respondent  did  issue  receipts  to  the 
parties  making  these  payments  by  Install- 
ments, but  they  were  not  intended  or  used 
as  substitutes  for  licenses,  but  merely  as 
memoranda  of  amounts  .paid,  between  the 
parties,  on  which  bona  fide  licenses  were 
thereafter  regularly  delivered.  There  Is 
nothing  in  this  charge. 

The  seventeenth  charge  Is  as  follows,  viz: 
"Seventeenth.  It  is  shown  that  on  Decem- 
ber 26  and  30,  1892,  or  about  said  dates, 
[he]  collected  from  the  Texas  and  Pacific 
Railroad  Company  and  the  Southern  Pa- 
cific Railroad  Company  some  $1,500,  for 
state  and  parish  taxes;  that  he  failed  to 
pay  to  the  parish  treasurer  the  amounts  so 
collected  until  about  March  23,  1893,  al- 
though he  pretended  to  make  on  January 
18,  189S,  February  10,  1893,  and  March  10, 
1893,  true  and  faithful  settiements  of  all 
taxes  and  licenses  collected  by  him  durlnj; 
the  respective  months  of  December,  1892, 
and  January  and  February,  1893."  The 
substance  of  this  charge  is  that  the  re- 
spondent collected  the  sums  specified,  and 
thereaftw  failed  and  neglected  to  carry 
same  into  his  accounts  and  settiements  there- 
after made;  not  that  he  bad  carried  said 
money  Into  his  settiements  and  accounts, 
and  thereafter  failed  to  pay  same  over  to 
the  parish  treasmrer.  The  respondent's  cash- 
book  does  show  that  he  had  collected  of 
the  Texas  &  Pacific  Railroad  Company 
about  $1,000  on  December  26,  1892,  and  the 
proof  shows  that.  In  a  settiement  subee- 
quentiy  made,  this  sum  was  not  included. 
But  the  respondent  affirms  that  when  the 
omission  was  discovered,  while  he  and  the 
parish  treasurer  were  engaged  in  check- 
ing np  his  stub  book,  it  was  Immediate 
entered  In  the  cashbook  at  date  of  payment, 
a  supplemental  statement  filed,  and  the 
money  paid  over  at  once,  with  interest  add- 
ed. But,  even  conceding  the  fault  of  the 
respondent  to  be  established,  the  penalty 
of  the  law  Is  not  removal  from  office.  The 
revalue  law  Is  dear,  explicit,  and  free  firom 
ambiguity;  for  it  declares  "that  if  any  tax 
collector  falls  or  neglects  to  make  a  settie- 
ment provided  by  law,  he  shall  forfeit  the 
commissions  so  allowed  to  him  and  Interest 
at  the  rate  of  five  per  cent  per  month,  of 
the  sum  withheld,  to  be  computed  from  the 
time  the  some  should  have  been  paid,  until 
actual  payment,"  eta  Act  86  of  1888, 1  7a. 
That  Is  the  penalty  of  the  law  against  tihe 
respondwt  in  case  his  fault  be  deemed  ea- 
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tabllBbed.  The  following  paragraph  attach- 
es a  different  and  more  severe  penalty  to 
the  tailnre  to  pay  over  money  which  has 
been  ascertained  to  be  due  on  settlement 
It  says  that  "any  tax  collector  who,  having 
made  bis  monthly,  or  quarterly  settlement, 
as  provided  for  in  this  act,  or  in  any  other 
act,  shall  fail  Immediately  to  pay  the  amount 
so  ascertained  to  be  due.  Into  the  state  or 
XMirlsh  treasury  and  obtain  the  treasurer's 
receipts  therefor  shall,  in  addition  to  the 
forfeiture  of  commissions  and  Interest  as 
aforesaid,  be  subject  to  the  penalties  pro- 
vided for  embezzlement  and  to  removal, 
from  office."  Id.  It  Is  against  the  tax  col- 
lector's failure  to  pay  over  the  amount  of 
money  found  to  be  due  by  bim  on  a  settle- 
ment of  accounts  at  which  the  denunclatl<m 
of  the  statute  is  directed,  and  not  against  bis 
failure  to  account  for  moneys  collected. 
The  eighteenth  charge  is  as  follows: 
"Eighteenth.  It  Is  shown  that  on  October 
6,  1892,  [he]  paid  Into  the  treasury  of  the 
parish  *  •  *  about  $700  of  junHTs'  and 
witnesses'  certificates  in  payment  of  parish 
taxes  collected  by  him,  and  failed  to  take 
the  oath  prescribed  by  law;  that  such  cer- 
tificates were  received  bona  fide  by  him  in 
payment  of  parish  taxes.  It  Is  charged 
that  such  witnesses'  and  Jurors'  certificates 
were  not  received  by  him  from  any  person 
In  bona  fide  payment  of  parish  taxes."  This 
charge  is  predicated  upon  the  provisions  of 
the  Revised  Statutes,  (section  2646),  which 
declares  that  "no  claim  against  any  parish 
shall  be  received  by  any  parish  treasurer 
from  any  collector  of  taxes,  unless  the  said 
collector  shall  make  oath  or  affirmation 
*  *  *  that  he  has  paid  the  full  amount 
ejgpressed  on  the  face  of  such  claim,  and 
that  he  has  not  directly  nor  indirectly  specu- 
lated in  the  public  money."  The  proof  on 
this  point  Is  meager,  and  to  the  effect 
that,  during  the  respondent's  incumbency 
of  office,  he  had,  from  time  to  time,  col- 
lected parish  taxes  in  parish  scripts  or  war- 
rants, of  different  kinds,  and  paid  same 
Into  the  parish  treasury,  on  making  his 
settlements  as  tax  collector;  that,  on  mak- 
ing settlements  with  the  parish  treasurer 
and  police  Jury,  he  was  not  required  to 
make,  and  did  not  make,  the  oath  indicated 
by  the  statute,  that  he  had  received  same 
at  their  face  value,  and  bad  not  speculated 
in  the  public  moneys;  but  the  respondent 
affirms  that  such  was  a  fact  It  appears 
that  such  parish  paper  as  was  thus  re- 
ceived by  the  respondent,  and  paid  over  to 
the  parish  treasurer,  has,  since  the  settle- 
ments were  made,  been  destroyed  by  order 
of  the  police  Jury,  and  consequently  same 
is  not  in  esse.  This  evidence  meets  the 
requirements  of  the  law,  and  the  relator's 
charge  "that  sncb  witnesses'  and  Jurors' 
certificates  were  not  received  by  [the  re- 
spondent] from  any  person  in  bona  fide  pay- 
ment of  parish  taxes."  The  section  of  the 
statutes  referred  to  and  relied  upon  is  found 


under  the  title  of  "Parish  Treasurer,"  and 
it  deals  exclusively  with  the  powers  and 
duties  of  parish  treasurers,  and  does  not 
deal  with  or  define  the  duties  of  tax  collect- 
ors, and  does  not,  of  course,  denounce  any 
penalty  against  tax  collectors  for  the  non- 
observance  of  its  requirements,  but  in  this 
case  the  order  of  things  has  been  reversed, 
and  the  parish  treasurer,  whose  duty  it 
was  to  see  the  precept  of  this  law  en- 
forced, is  put  on  the  stand,  as  witness  for 
the  relator,  to  prove  the  fault  of  the  tax 
collector,  whereas  it  was  primarily  bis  own 
fault 

The  nineteenth  charge  is  as  follows,  viz.: 
"Nineteenth.  It  is  shown  tiiat  he  has  failed 
absolutdy  to  keep  his  cashboc^  furnished 
to  him  by  the  state  auditor,  as  prescribed 
and  requh«d  by  Act  No.  9i  ot  1S92,  in  the 
manner  required  by  law,  viz.:  He  has  failed 
to  make  therein  the  entries  of  the  payment 
of  taxes  and  other  moneys  paid  him  by  the 
taxpayers  at  the  time  of  such  payments. 
That  OD  December  26  and  30,  1892,  or  about 
that  time,  the  T.  &  P.  R.  R.  Co.  and  the  S. 
P.  R.  R.  Go.  paid  the  amount  of  taxes  due 
by  each,  amounting  to  several  hundred  dol- 
lars, and  they  were  not  entered  in  the  cash- 
book  at  the  time."  The  sense  of  this  charge 
is  that  the  respondent  has  failed  to  keep  bis 
cashbook  in  the  manner  prescribed  by  law, 
and  not  that  he  did  not  keep  a  cashbook  at 
all;  in  other  words,  that  "he  failed  to  make 
therein  the  aitries  of  the  payment  of  taxes 
and  other  moneys  paid  him  by  the  taxpayers 
at  the  time  of  such  payments,"  citing  the  in- 
stance of  the  two  railroad  companies.  The 
statute  relied  ux)on  by  the  relator  requires 
that  the  auditor  shall  furnish  the  tax  collector 
with  a  blank  cashbook,  paged,  ruled,  and 
divided  inte  columns,  in  sncb  form  that  the 
tax  collector  may  enter  therein  the  names  of 
the  persons  making  payments  of  taxes,  dates 
of  payments,  amounts  paid,  on  what  account 
paid,  etc.  That  law  provides  that  "the  state 
taxes  paid  shall  be  first  entered,  and  after- 
wards a  like  entry  of  parish  taxes  shall  be 
made.  The  tax  collector  shall  make  such  entry 
or  entries  at  the  time  the  taxpayer  makes  the 
payment  of  taxes."  The  law  then  prescribes 
and  defines  the  duties  of  the  parish  treasurer 
with  regard  to  transcribing  the  entries  of 
the  tax  collector  from  his  duplicate  cashbook, 
and  the  kind  of  a  certificate  he  shall  append 
thweto.  The  final  clause  of  the  statate  con- 
tains, the  penalty  that  is  afSxai.  to  any  vio- 
lation of  its  provisions  on  the  part  of  the  tax 
co&ector,  and  it  is  in  these  wwds,  viz.:  "In 
case  of  the  failure  of  the  tax  collector  to  keep 
said  book,  as  above  prescribed,  he  shall  be, 
on  complaint,  dismissed  from  office,  and  shall 
be  liable  to  fine  and  imprisonment  at  tbe  dis- 
cretion of  the  court"  Act  84  of  1892.  What 
is  the  true  Intent  and  meaning  of  the  phrase, 
"In  case  of  the  failure  of  tbe  tax  collector  to 
keep  said  book,  as  above  prescribed"?  Does 
It  not  mean  Just  what  it  says,— "keep  said 
book,  as  above  prescribed"?    Tbat  is  to  say. 
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the  tax  collector  la  required  to  keep  the  cash- 
book  In  the  maimer  Indicated  above;  that  is, 
according  to  the  dealgnations  of  the  act  from 
1  to  8.  While  it  is  true  that  the  law  requires 
the  tax  collector  to  make  entries  of  the  taxes 
paid  "at  the  time  the  taxpayer  makes  the 
payment,"  yet  it  was  not  the  intention  of  the 
legislature  to  attach  to  any  mere  accidental 
omission  of  an  amount  of  taxes  paid,  on  the 
very  date  the  payment  was  made,  the  severe 
penalties  of  the  act.  It  could  not  have  been 
the  intention  of  the  legislature  to  declare 
that  the  omission  to  make  an  entry,  however 
small,  should  subject  the  tax  collector  to  dis- 
missal from  office,  as  well  as  to  fine  and  Im- 
prisonment If  such  were  indeed  the  case, 
it  would  be  scarcely  possible  for  any  tax  col- 
lector to  escape  the  dire  consequences  of  the 
law.  Traveling,  as  the  tax  collectors  of  the 
country  parishes  do,  from  iMst  to  pillar, 
throughout  their  Jurisdictions,  in  search  of 
delinquent  taxpayers,  and  gathering  taxes, 
in  diminutive  amounts,  from  persons  living 
at  distances  remote  from  their  offices,  how 
would  It  be  possible  fw  them  to  avcrfd  some 
mistakes?  We  take  the  law  to  mean  that 
the  tax  collector  is  required  to  keep  his  cash- 
book  in  the  manner  directed  by  the  law;  that 
he  must  observe  the  subdivisions  and  ar- 
rangement indicated  in  the  printed  headbigs 
of  the  book,  so  that  it  wiU  tally  with  the 
dupUcate  cashbook  kept  by  the  parish  treas- 
urer, and  furnish  a  ready  source  of  Informa- 
tion to  any  one  having  the  pleasure  to  ex- 
amine its  contents  for  information  In  regard 
to  taxes  and  licenses.  While  the  argument 
of  the  relator  api)arently  favors  a  close  and 
rigid  construction  of  the  act,  yet  it  virtually 
concedes  the  Justice  and  correctness  of  our 
opinion  In  making  the  following  statement, 
viz.:  "We  do  contend  that,  if  the  evidence 
shows  fiagrani  eolations  of  (hi*  provision, 
the  defendant  should  be  removed  from  of- 
fice." (Our  italics.)  But  we  fall  to  find  in 
Hm  record  any  evidence  of  the  respondent's 
"flagrant  violations  of  this  provision."  The 
instances  given  in  the  petition  are  certainly 
not  of  that  character,  if  we  are  to  be  gnlded 
by  the  evidence  In  the  record.  The  cash- 
books  are  before  ns  in  the  original,  and  they 
appear  to  have  been  fairly  wdl  kept.  They 
are  kept  In  the  exact  manner  that  is  Indicated 
in  the  statute.  True  it  is  that  they  exhibit 
some  hregularities,  bnt  they  are  satisfactorily 
explained  and  accounted  for.  Our  conclusion 
on  this  branch  of  the  subject  is  that  this 
charge  and  the  specifications  under  it  only 
present  inaccnracies  and  accidental  omis- 
sions, that  are  not  wrong  in  themselves  or 
criminal  in  character,  and  that  they  cannot 
prevail. 

The  charges  and  speciflcationB  tiiat  are 
embraced  In  Nos.  20,  21,  22,  23.  24.  and  25, 
being  interrelated,  may  be  considered  to- 
gether. They  are  as  follows,  viz.:  "Twen- 
tieth. It  is  shown  that  during  the  month  of 
October,  1892,  [he]  collected  as  delinquent 
taxes  doe  tbe  parish  for  the  year  1891,  from 


various  taxpayers,  the  sum  of  $293.82,  with 
interest  on  the  same  amounting  to  about 
$60,  making  a  total  of  taxes  and  interest 
collected  of  $353.82;  [and]  he  never  paid  this 
sum  into  the  parish  treasury  until  March  10, 
1893,  and  then  only  paying  into  the  treas- 
Tuy  the  sum  of  $261.10,  as  will  be  shown  by 
the  treasurer's  books  and  receipts.  Twenty- 
first  It  Is  shown  that  in  November,  189^ 
he  collected  for  the  parish,  delinquent  taxes 
of  1891,  $20.80,  with  about  $6  interest  there- 
on, and  only  paid  it  into  the  treasury  in 
May,  1893.  Twenty-second.  He  also  collect- 
ed in  December,  1892,  delinquent  parish 
taxes  and  Interest  of  1891,  amounting  to 
$154.26,  and  only  paid  it  into  the  parish  ' 
treasury  in  May,  1893.  Twenty-third.  It 
Is  shown  that  his  cashbook  of  1892  does 
not  Indnde  any  of  the  delinquent  taxes  of 

1891,  collected  by  him  in  October,  Novem- 
ber, and  December,  1892,  and  -were  not  en- 
tered therein  at  the  time  they  were  col- 
lected, as  required  by  law.  Twenty-fonrtii. 
But  it  is  now  shown  that  the  delinquent  taxes 
of  1891,  as  collected  by  him  In  October, 
November,  and  December,  1892,  were  Al- 
tered in  the  back  part  of  his  cashbook  of 
1893,  famished  him  by  the  state  audltw  of 
public  accounts;  and  that  sach  entries  wore 
never  seen  by  the  parish  treasurer  nntn 
about  September  7,  1893;  and  Iience  they 
were  never  copied  by  the  parish  treasnro- 
into  his  duplicate  cashbook,  as  required  by 
law,  and  said  entries  were  therefore  never 
compared  with  the  collector's  cashbook  by 
the  parish  treasurer.  'Twenty-fifth.  It  Is 
shown  that  such  entries  of  delinquent  taxes 
of  1891,  coUected  by  [him]  in  October,  No- 
vembo',  and  December,  1892,  and  entered 
in  the  back  part  of  his  cashbook  of  1883, 
were  wrongful  and  false  entries  therein,  for 
the  reason  that  [the  collector]  did  not  get 
said  cashbook  of  1893  from  the  state  audi- 
tor until  after  January  25,  1893,  •  •  • 
and  such  entries  appearing  in  said  cashbook 
of  ddlnquent  taxes  of  1891,  collected  In  Oc- 
tober, November,  and  December,  1892,  could 
not  have  been  entered  therein  until  after 
January  25,  1893,  all  of  which  Is  contrary  to 
law."  The  sum  and  substance  of  the  six 
foregoing  charges  and  specifications  are- 
First   that  during  the   month   of   October, 

1892,  he  collected,  delinquent  taxes  of  1891, 
aggregating,  in  capital  and  Interest,  $353.82, 
and  only  accounted  for  $261.10,  and  thai 
only  on  the  10th  of  March,  1893;  second, 
that  delinquent  taxes  of  1891  he  coUected  in 
November  and  December,  1892,  he  did  not 
account  for  until  May,  1893;  third,  that  bis 
cashbook  of  1892  does  not  include  the  sev- 
eral amounts  of  1891,  delinquent  taxes  that 
he  collected  during  the  months  of  October, 
November,  and  December  of  1892,  but  that 
same  were  wrongfully  and  falsely  entered  by 
the  respondent  in  the  back  part  of  the  casb- 
book  of  1893.  The  remainder  of  the  quoted 
averments  of  the  petition  is  more  in  the  na- 
ture of  argument  and  explanation  than  of 
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specification.  These  chaiges  are  almost 
indentical  with  those  ahready  considered,  be- 
lag  dotbed  with  slightly  difFerent  phrase- 
ology, and  arranged  In  different  combina- 
tion. See  charges  13, 14, 15, 17, 19.  We  malce 
the  subjoined  extract  from  the  relator's  brief, 
in  which  these  charges  are  summarized,  viz.: 
"The  ctiarges  embraced  in  specifications  Nos. 
20,  21.  22,  23,  24.  and  2C,  being  related  to 
«ach  other,  may  be  considered  together.  They 
are,  in  substance,  that  defendant  collected  de- 
linquent taxes  of  1891,  exceeding  $500,  which 
be  never  paid  into  the  treasury  until  many 
months  afterwards;  ttiat  be  never  entered 
these  collections  on  tils  cashboook  of  1892; 
that  he  long  afterwards  entered  them  in  the 
bade  of  bis  casbbook  for  1893;  that  the  parish 
treasurer's  attention  Was  never  called  to  these 
entries,  entered  in  this  unusual  time  and 
place;  that  they  were  therefore  not  included 
in  the  duplicate  copy  which  the  treasurer  was 
required  to  make;  that  when  the  amount 
thereof  was  paid  over  in  July,  1893,  the  treas- 
ure did  not  know  from  what  source  they 
were  derived;  and  tliat  be  nev»  knew  of  or 
saw  these  entries  until  after  this  suit  was 
filed,  when  they  were  discovered  and  shown 
to  him  by  the  district  attorney."  It  will  be 
observed  that  no  mention  is  made  In  this 
somm&ry  of  the  twentieth  charge,  to  the  ef- 
fect that  the  respondent  had  collected  In 
October,  1892,  $353.82,  of  delinquent  taxes  of 
1891,  and  had  accounted  for  $261.10  only; 
and  none  is  made  of  the  twenty-fifth  charge, 
to  the  effect  that  the  collections  oiC  d^nquent 
taxes  made  in  October,  November,  and  De- 
cember of  1892  were  wrongfully  and  falsely 
entered  tn  the  back  part  of  the  respondent's 
cashbo<^  of  1893.  The  presumption  Is  that 
these  two  charges — the  only  two  serious  obes 
of  the  sertes  of  six— were  not  sostained  by  evi- 
dence, and  were  consequently  abandoned. 
But  the  proof  is  to  the  effect  that  the  re- 
H«Ddeat  paid  in  $315.20  on  March  10,  1893, 
and  in  April,  1893,  tendered  in  full  all  the 
delinquent  taxes  collected  from  October  to 
April,  1893,  but  sajne  were  declined  by  the 
parish  treasurer,  pursuant  to  the  instructions 
of  the  district  attorney.  But  his  receipt  from 
the  parish  treasurer  shows  a  full  settlement 
made  in  July,  1893.  It  also  appears  that  all 
of  these  collections  are  properly  entered  in 
the  respondent's  casbbook  of  1893.  The  re- 
spondeat explains  that  it  was  his  custom  to 
make  entries  of  delinquent  taxes  collected  in 
the  bade  part  of  his  casbbook  in  which  he 
kept  tile  entries  of  current  taxes,  leaving  a 
snffldent  space  between  them;  and  that  this 
was  done  in  order  to  prevent  confusion  in  his 
accounts.  He  explains  that  bis  stub  book  of 
receipts  issued  is  an  ample  check  oa.  the  en- 
Izles  made  in  the  casbbook,  and  that  access 
to  It  can  always  be  had  for  the  purpose  of 
the  detection  of  nrors  or  omissions  tberdn. 
These  various  cumulated  charges  are  not  well 
grounded,  and  cannot  prevail. 

The  twenty-sixtb  charge  is  as  follows,  vi&: 
"Twenty-sixth.  It  is  shown  that  on  June  12, 


1893,  or  near  that  date,  [he]  obtained  from 
the  parish  treasurer  the  sum  of  $188.45,  In 
payment  of  two  accounts  against  the  parish 
wliich  bad  been  approved  by  the  Hon.  A.  V. 
Ooco,  Judge  of  the  10th  Dist,  wlilch  approv- 
al was  made  in  error  of  fact  by  the  Judge, 
and  on  the  representations  of  the  respondent 
that  said  accounts  were  correct  and  due  by 
the  parish.  It  is  now  shown  that  said  ac- 
counts •  *  •  were  wrong  and  extortion- 
ate, and  contained  items  that  the  parish  did 
not  owe  and  was  not  legally  chargeable  for. 
It  is  shown  that  [he]  returned  to  the  parish 
about  $50  of  the  sum  so  obtained,  thereby 
admitting  the  illegality  and  extortionate  char- 
acter of  said  charge  and  accounts."  The 
facts  on  this  subject  ore  that  one  of  the  two 
accounts  of  the  respondent  covers  the  cost 
of  the  transportation  of  the  deputy  sheriff 
and  a  lunatic  in  his  charge  to  the  asylum, 
and  their  expenses,  in  May,  1893;  and  the 
other  covers  the  cost  of  like  transportation 
of  the  sheriff  and  a  deputy  from  MarksviUe 
to  New  Orleans,  to  recover  a  capital  {Misoner. 
who  was  a  refugee  from  Justice,  then  In  the 
bands  of  the  x)olice  autbcKitles,  and  the  trans- 
portation of  the  sheriff,  his  deputy,  and  the 
prisoner  from  New  Orleans  to  Marksvtlle, 
and  also  their  expenses  to  and  from  New  Or- 
leans. The  only  items  objected  to  were  those 
tot  transportation  of  the  prisoner  from  sta- 
tion to  the  Jail,  deputy's  transportation,  and 
expenses  in  New  Orleans.  These  two  ac- 
counts were  duly  presented  to  and  approved 
by  the  Judge,  and  the  parish  treasurer  or- 
dered to  pay  them.  The  Judge  makes  the 
following  statement,  vi&:  "My  attention  was 
first  called  to  these  bills  by  the  finance  com- 
mittee of  the  police  Jury,  •  •  •  concern- 
ing what  they  regarded  as  overcharges  in 
those  bUls  that  had  been  presented  by  the 
sb^iff  for  my  approval.  Upon  Inspecting 
these  bills  carefully  and  critically,  I  thought 
the  items  as  claimed  by  the  finance  commit- 
tee, were  overcharges;  and  I  to<dE  the  original 
accounts,  and  called  on  the  sheriff  In  bis  of- 
fice, and  Invited  his  attention  to  them.  We 
went  over  the  accounts  together,  and  checked 
off  what  I  regarded  as  overcharges  and  er- 
roneous charges;  not  legal,  as  I  construed  it 
I  don't  say  that  those  costs  were  not  incur- 
red, as  I  believe  he  was  entitled  [to  them] 
under  the  law.  We  checked  off  the  differrait 
items  that  appear  as  overcharges,  and  de- 
ducted them  ftom  the  bill;  and,  upon  Mr. 
Cannon's  assurance  that  he  would  pay  [the 
same]  to  the  treasurer,  I  returned  them  to 
the  finance  committee,  and  reported  to  them, 
and  they  appeared  to  be  satisfied,  and  my 
connection  ceased  ri^^t  there."  He  states 
that  the  respondent  did  not  consider  tlie 
charges  complained  of  to  be  erroneous,  and 
that  be  only  consented  to  reduce  them  on 
the  ground  that  he  desired  to  avoid  litigation. 
To  say  the  most  that  could  be  said  about  the 
items  that  wore  objected  to,  they  were  clearly 
and  distinctly  covered  by  the  fee  bill;  but, 
if  they  were  not,  it  does  not  seem  at  all  un- 
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reasonable  that  the  sheriff  should  have  paid 
to  the  chief  of  police  of  New  Orleans  the 
actnal  expenses  of  the  prisoner  while  In  his 
custody.  It  does  not  seem  to  have  heen  an 
unreasonable  precaution  for  the  respondent 
to  have  exercised  in  carrying  with  him  a 
deputy  to  assist  him  in  safely  conveying  back 
to  MarksvUle  an  escaped  capital  prisoner,— 
a  refugee  from  Justice;  and,  as  he  had  talcen 
a  deputy  as  an  assistant,  it  Is  not  unreason- 
able that  he  should  have  made  against  the 
parish  a  claim  tar  the  reimbursement  of  his 
expenses.  If,  In  fact,  the  foregoing  were  In- 
correct charges,  the  Incorrectness  of  them 
was  apparent  from  a  simple  inspection  of 
the  face  of  the  account  that  was  submitted 
to  and  approved  by  the  district  Judge,  and 
paid  by  the  parish  treasurer.  This  is  what 
we  understand  the  Judge  to  mean  when  he 
says:  "I  don't  say  these  costs  were  not  In- 
cnn^d,  as  I  believe  he  was  «ititled  to  them 
under  the  law."  It  seems  that  no  one  doubts 
or  denies  the  sheriff's  ezx)enditure  of  the 
money  called  for  by  the  accounts.  The  only 
claim  that  is  made  is  that  he  should  have 
sustained  the  loss  himself,  and  demanded  no 
.reimbursement  from  Hie  i>arish.  It  does  not 
.  require  any  argument  to  demonstrate  the  en- 
tire absence  of  any  attempt  at  extortion  on 
the  part  of  the  respondent  in  this  transaction. 
The  twenty-seventh  charge  is  as  follows, 
viz.:  "Twenty-seventh.  It  is  shown  that  the 
police  Jury  •  •  •  passed  an  ordinance  for 
the  years  1891  and  1892  requiring  the  incorpo- 
rated towns  of  the  parish  *  *  *  to  pay 
three  mills  on  the  dollar  of  taxes  on  all  tax- 
able property  In  their  respective  limits,  to 
defray  pro  tanto  the  criminal  expenses  of 
the  parish,  exempting  said  towns  from  the 
payment  of  other  taxes;"  and,  notwithstand- 
ing said  tax  has  been  extended  on  the  parish 
assessment  rolls,  the  respondent  has  failed 
and  refused  to  collect  it,  thus  ignoring  the 
ordinances,  and  causing  the  parish  grave  in- 
jury, loss,  and  damage.  The  testimony  of  a 
single  witness  on  behalf  of  the  relatoi^-a 
member  of  the  parish  finance  committee— is 
r^ed  np<Mi  to  support  this  charge;  and  he 
simply  states  that,  on  the  occasion  of  an  an- 
nual settiement  being  made  with  the  respond- 
eat,  his  committee  demanded  of  the  respond- 
ent to  know  why  he  had  not  collected  the 
criminal  tax  which  the  police  Jury  had  as- 
sessed against  the  different  municipalities, 
and  that  his  answer  was,  "because  every- 
body said  It  was  Illegal,"  to  which  the  wit- 
ness replied  "that  he  had  done  what  the 
court  must  do,  his  business  being  to  collect 
until  enjoined."  But,  In  the  course  of  this 
witness'  cross-interrogation,  the  following  oc- 
curred. Immediately  afterwards,  viz.:  "Q. 
Was  that  all  he  said?  A.  He  said  he  would. 
If  we  said  so,  go  to  collecting  It  •  •  ■•  Q. 
Now,  as  a  matter  of  fact,  don't  you  know 
that  the  sheriff  Immediately  proceeded  to 
collect  these  taxes,  and  continued  to  do  so 
until  enjoined?  A.  I  have  stated  I  have 
beard  he  did.    As  a  matter  of  fact,  I  don't 


know  anything  about  It"  The  respondent 
says  that  he  consulted  very  nearly  all  the 
Inwyers  about  this  tax  during  1891  and  1892; 
and  they  gave  it  as  their  opinion  that  It 
could  not  be  collected;  that  the  tax  was  ille- 
gal. But  the  finance  committee  was  of  a 
contrary  opinion,  and,  In  obedience  to  thebr 
request  the  respondent  commenced  at  once 
to  collect  the  tax,  and  continued  thereafter 
to  collect  this  tax,  and  to  pay  the  money 
over,  until  he  was  enjoined.  That  lnjnncti<« 
is  still  pending.  On  thi^  showing  the  charge 
made  of  nonfeasance  in  the  performance  of 
the  duties  of  tax  coUectw  Is  utterly  ground- 
less. This  Is  not  the  case  of  failure  of  a  tax 
collector  to  seize,  and  offer  for  sale,  prop^ty 
that  has  been  regrularly  assessed,  and  which 
is  plainly  liable  for  an  uncontested  tax;  and 
consequently  the  act  charged  does  not  bring 
the  respondent  within  the  penalty  of  section 
60  of  Act  85  of  1888,  which  is  denounced 
against  a  tax  collector  for  failure  "to  seize, 
advertise,  and  sell  delinquent  property."  Mie 
taxes  in  question  are  not  delinquent 

The  final  charge  against  the  respondent  Is 
that  contained  in  a  supplemental  petition, 
which  was  filed  during  the  progress  of  the 
trial;  but,  as  no  service  thereof  was  made, 
the  respondent  objected  to  any  evidence  be- 
ing received  under  it,  and  the  evidence  that 
was  introduced  thereunder  was  received  over 
his  exception.  While  we  are  decidedly  of 
the  opinion  that  tiie  ruling  of  the  Judge  a  quo 
was  incorrect,  and  that  the  amendment,  con- 
taining a  matter  of  substance,  should  have 
been  regularly  served  and  defaulted,  yet  as 
a  change  of  ruling  would  serve  to  protract, 
unnecessarily,  an  unpleasant  litigation,  we 
prefer  to  pretermit  any  positive  ruling  on 
the 'question,' and  pass  upon  the  issue  ten- 
dered. The  charge,  in  substance,  is  that  the 
respondent  made  sale  of  certain  real  estate 
under  fl.  fa.,  and  retained  out  of  the  proceeds 
of  sale  $39.62,  to  cover  the  taxes  due  on  the 
property;  and  it  is  alleged  that  the  retention 
of  that  sum  was  wrongful  and  extortiMiate,' 
because  said  taxes  had  been  paid  under  a 
tax  sale  previously  made,  and  for  which  the 
respondent  had  given  a  receipt  The  facts 
are  that  at  the  time  of  the  execution  sale,  at 
which  the  plaintiff  in  execution  became  the 
purchaser,  his  attorney  gave  to  the  respond- 
ent a  draft  for  the  amount  of  the  taxes  of 
1892;  but  soon  aft»  the  execution  sale.  It 
was  discovered  that  the  tltie  of  the  defend- 
ant in  execution  had  been  theretofore  divest- 
ed by  a  tax  sale.  Consequentiy,  the  jnir- 
chaser  at  sheriff's  sale  called  upon  Qie  pur- 
chase: at  tax  sale,  and  demanded  the  right 
to  redeem,  what  the  fact  was  ascertained 
that  the  latter  had  paid  the  taxes  of  1892  to 
the  sheriff's  deputy  a  llttie  while  before^ 
When  the  sheriff  was  informed  of  this  fact, 
he  simply  returned  the  draft  that  had  been 
given  him  for  taxes.  That  was  simply  a  very 
ordinary  mistake,  one  that  very  ftequentiy 
occurs;  and  to  the  circumstance  no  wrong  or 
Improper  motive  could  possibly  attach. 
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After  a.  tiiorongli  and  painstaking  examlna- 
tlon  of  eacb  and  ewy  one  of  the  charges 
Iffefeired  against  the  respondent,  and  the 
specl&ations  thereto  appended,  as  well  as 
the  proof  under  them,  it  Is  onr  deliberate 
conviction  that  he  is  not  guilty  of  any  viola- 
tlon  of  law  or  any  wrongful  act  or  corrupt 
conduct  in  the  discbarge  of  the  duties  of  his 
office  that  entails  the  penalty  of  removal 
from  office.  In  the  court  below  there  was  a 
verdict  of  the  Jury  in  favor  of  the  respondent, 
acquitting  him  of  all  the  charges  that  were 
preferred,  and  we  concor  in  their  flndinjc. 
Judgment  affirmed. 


(«  LiL  Aan.  12S4) 

WISNBE  V.    ROHNERT.    (No.    1,284.) 
(Sapreme  Court  of  Looisiana.    Jnne  16,  1884.) 

Flsadins— FariTioN— DiBMiBSAL  or  Appkai.. 

1.  In  case  a  petition  contains  two  distinct 
demands,  one  of  which  discloses  a  caase  of  ac- 
tion, and  the  other  does  not,  the  latter  may,  on 
exception,  be  disregarded,  and  the  cause  permit- 
ted to  go  to  judgment  on  the  remaining  imine,  in 
the  district  conrt 

2.  If,  in  such  case,  the  exception  be  improp- 
erly overruled  by  the  judge  a  ouo,  and  the  rul- 
ing reversed  in  this  court,  and  the  remaining 
issue  ascertained  to  be  one  not  within  the  juris- 
diction of  this  court  ratione  materiae,  in  con- 
sequence of  said  ruling,  the  appeal  should  be 
dismissed  ex  propria  motu. 

(Syllabus  by  tiie  Court) 

Appeal  irom  district  court,  parish  of  Rich- 
land;  Carey  3.  Bills,  Judga 

Action  by  Edward  Wisner  against  Morse 
RcAnert  Judgment  toe  plalntlfC,  and  de- 
fendant appeals.    Dismissed. 

Boatner  ft  Lamkln,  for  appellant  H.  P. 
Wells,  for  appellee. 


WATEINS,  J.  The  averment  of  the  plaln- 
tUTs  petition  Is:  That  in  February,  1892, 
he  executed  a  deed  to  the  Delhi  Land 
ft  Improvement  Company,  Limited,  under 
certain  conditions,  to  one  40-acre  tract  of 
land,  and  one  acre  of  land,  in  the  vicinity  of 
DelU,  in  the  parish  of  Richland,  and  that, 
at  the  same  time  and  place,  said  land  and 
Improvement  company  executed  a  deed  in 
his  favor  to  certain  pieces  and  parcels  of 
land  in  the  same  vicinity,— the  two  transac- 
tions being  Intended  as  an  exchange  pro 
tanto.  That  said  deeds  were  placed  in  the 
keeping  and  custody  of  Morse  Rohnert,  the 
defendant,  "with  the  understanding  and  ex- 
press agreement  that  said  deeds  should  not 
be  recorded,  nor  filed  for  record,  until  after 
the  spedflc  performance  of  a  certain  [other] 
agreement  between  the  said  land  improve- 
ment company  and  petitioner,  which  agree- 
ment was,  in  substance,  that  [petitioner] 
should  pay,  or  cause  to  be  paid,  one-sixth  of 
the  indebtedness  of  said  company,  as  soon  as 
the  other  stockholders  should  pay  their  pro- 
portionate parts  of  said  indebtedness.  That, 
oontemporaneoualy  with  the  agreement,  and 


the  dellvwy  to  lite  defendant  of  the  afbre- 
aald  deed  of  the  plalntlfT,  the  former  exe- 
cuted his  obligation,  in  wliich  he  bound  him- 
self not  to  deliver  said  deed,  nor  permit  the 
same  to  be  recorded,  until  after  the  delivery 
by  him  to  your  petitioner  of  the  deed  made 
by  said  land  company  in  his  favor."  That 
on  or  atxmt  the  27th  of  January,  1893,  the 
defendant,  in  violation  of  his  agreement,  did 
cause  or  itermit  the  said  deed  of  petitioner 
to  the  land  company  to  be  recorded,  "greatly 
to  the  injury  and  detriment  Qf  your  petition- 
er;" and  plalntifr  avers  "that  the  permitting 
of  the  recording  of  said  deed  to  said  land 
company,  or  allowing  same  to  pass  from  his 
custody,  was  In  bad  faith,  and  that  said  vio- 
lation of  trust  on  the  part  of  said  Rohnert 
was  expected  and  Intended  by  said  Rohnert 
to  accrue  to  his  personal  benefit."  That 
said  violation  of  trust  and  agreement  was 
and  is  productive  of  great  injury  to  petition- 
er, and  to  the  extent  of  the  sum  of  $5,(XX),  to 
wit:  "Petitioner  is  damaged  in  the  sum  of 
not  less  than  $1,(XK)  by  the  alienation  from 
him  of  his  property  described  in  said  deed, 
made  by  him  to  said  land  company,  without 
consideration,  petitioner  having  received  no 
consideration  therefor.  Petitioner  is  further 
damaged  in  the  sum  of- $4,000  by  the  reason 
that  the  said  land  company  has  pretended 
to  dispose  of  all  of  the  lands  conveyed  In 
both  of  the  above-descrilied  deeds,  and  that 
not  without  great  cost,  and  loss  of  valuable 
time,  and  the  interference  of  business,  can 
said  agreement  or  contract  with  said  Delhi 
Land  ft  Improvement  Co.  be  enforced." 
Wherefore,  plaintiff's  prayer  is  "for  Judg- 
ment In  and  for  the  amounts  above  speci- 
fied [to]  be  rendered  against  the  defendant" 
Worn  a  casual  Inspection  of  the  quoted 
averments,  it  is  evident  that  there  is  not,  nor 
could  theaee  be,  any  contingency  in  which  the 
district  court,  or  this  court,  could  now,  or  at 
any  time,  have  rendered  a  Judgment  for 
more  than  $1,000,  in  favor  of  the  plaintiff, 
and  hence  this  court  has  no  Jurisdiction  m- 
tione  materiae;  for  the  plain  declaration  of 
plaintiff's  petition  is  that  "he  is  damaged  In 
the  sum  of  not  less  than  $1,000  by  the 
alienation  firom  him  of  his  property  de- 
scribed in  his  deed  to  the  land  company,"— 
that  is  to  say,  the  41  acres  that  is  covered  by 
the  deed;  htdng  an  estimative  value  of  $24 
per  acre,— an  exceedingly  Improbable  valua- 
tion. And  Its  further  declaration  is  that  he 
is  "further  damaged  In  the  sum  of  $4,0(X)  by 
the  reason  that  the  said  land  company  has 
pretended  to  dispose  of  all  the  lands  con- 
veyed in  both  of  the  above-described  deeds." 
Oranting  this  last  declaration  to  be  abso- 
lutely true  in  every  particular,  yet  it  Is  not 
alleged  that  the  defendant  was,  in  any  man- 
ner, responsible  for  the  damage  that  result- 
ed. The  land  improvement  company  was 
not  made  a  party  to  this  suit  The  defend- 
ant is  not  alleged  to  be  an  officer,  dlrectw, 
or  stockholder  of  the  company;  nor  is  there 
alleged  to  be  any  privity  of  oonlzaet  b*- 
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tween  tbem.  In  respect  of  tbese  transactions, 
from  which  Imputation  of  Uablllt7  could  be 
Infored.  In  the  court  below,  there  was 
first  a  Judgment  rendered  In  fayor  of  the  de- 
fendant, but,  on  rule  for  a  new  trial,  that 
judgment  was  set  aside,  and  a  new  trial 
granted.  On  the  second  trial,  there  was 
judgment  In  favor  of  the  plaintiff  for  the 
sum  of  9405,  from  which  the  defendant 
alone  appealed.  In  this  court,  the  plaintiff 
failed  to  answer  the  appeal  and  demand  an 
Increase  of  the  judgment.  This  state  of 
facts  clearly  characterizes  the  demands  of 
the  plaintiff— if  that  was  needed— and  fur- 
nishes confirmation  of  the  view  we  enter- 
tain of  the  pleadings.  In  the  lower  court, 
the  defendant  filed  an  exception  of  no  cause 
of  action,  which  was  undoubtedly  directed  at 
that  part  of  the  petition  which  refers  to  the 
damages  that  are  alleged  to  have  been  suf- 
fered at  the  hands  of  the  land  improvement 
company.  We  are  of  opinion  It  should  have 
been  sustained,  to  that  extent,  and  the  salt 
restricted  to  plaintiff's  remaining  demand,  as 
the  Judgment  evidently  wa&  Ebtd  this 
course  been  pursued,  the  demand  against  the 
land  improvement  company  would  have 
passed  out  of  the  case,  and  clearly  exhibited 
the  lack  of  jurisdiction  in  this  court  ratione 
materiae.  But,  as  this  was  not  done  by  the 
judge  a  quo.  It  becomes  our  duty  to  give  ef- 
fect to  the  plea  of  no  cause  of  action  In  re- 
spect to  the  plaintiff's  demand  against  the 
land  company.  And,  finding  that  no  cause 
of  action  is  stated  in  this  respect,  the  re- 
maining demand  for  |1,000  is  not  within  onr 
Jurisdiction,  and  the  appeal  must  be  dis- 
missed ex  propria  motu.  It  is  therefore  or- 
dered, adjudged,  and  decreed  that  the  ap- 
peal in  this  cause  be  dismissed  at  appel- 
lant's cost. 


(46    La.    Ann. 
BROWN  et  al.  v.  HAYNBS.    (No.  1,294.) 
(Snpreme  Court  of  Louisiana.    June  15,  1894.) 

APPBAI/— RBMAMD  for  FnKTHER  BVIDSKCS. 

When  a  motion  is  made  in  this  court  to 
dismiss  an  appeal,  on  the  ground  that  the  ap- 
pellant has  acquiesced  in  the  judgment,  and 
consented  to  the  execution,  the  cause  will  be 
remanded  for  the  purpose  of  permitting  the  ad- 
ministration of  proof  on  that  question. 
(Syllabus  by  the  Court.) 

Appeal  from  district  court,  parish  of 
Ouachita;  B.  W.  Richardson,  Judge. 

Bill  by  C.  A.  Brown  and  others  against  O. 
B.  Haynes,  administrator.  Judgment  for 
plaintiffs,  and  defendant  appeals.  Remand- 
ed. 

Stubbs  &  Russell,  Drew  &  Stewart,  and  J. 
A.  Dorman,  for  appellant  Gnnby  &  Sholars, 
for  appellees. 

WATKINS,  J.  PlatnHffs,  averring  them- 
selves, in  their  partnership  capacity,  owners 
of  a  certain  sawmill,  complete.  Including  en- 
gine, trailer,  and  fijctures,  and  20,000  feet  of 


lumbar,  and  fhat  the  defendant,  as  adminis- 
trator of  the  succession  of  J.  O.  Rouschick, 
has  advertised  said  property  for  sale,  as  that 
of  the  succession,  prayed  for  and  obtained 
an  injunction  staying  sale  proceedings  until 
the  right  of  property  could  be  judicially  test- 
ed and  determined.  In  an  amended  petition, 
plaintiffs  laid  claim  to  a  lot  of  saw  logs.  In 
addition  to  the  afwesald  property.  In  an- 
swer to  the  original  petition,  the  admlnistra' 
tor  pleads,  first,  a  general  denial;  and,  sec- 
ond, that  the  sawmill  plant  and  fixtures  bad 
been  sold  by  the  plaintiffs  to  the  deceased, 
who  was  in  possession;  and  that  the  plain- 
tiffs thereafter  operated  same  as  employes 
of  the  deceased,  and  for  his  account;  and 
hence  he  prays  the  dissolution  of  plaintiffs' 
injunction,  at  his  cost  His  answer  to  the 
amended  petition  Is  a  general  denial  On 
the  trial,  there  was  judgment  in  favor  of  the 
plaintiffs,  recognizing  their  ownership  of  the 
entire  plant  and  property  claimed,  and  per- 
petuating the  injunction;  and  from  the  judg- 
ment the  administrator  has  appealed. 

In  this  court,  the  plaintiffs  and  appellees 
have  filed  a  motion  to  dismiss  the  appeal,  on 
the  ground  that  the  judgment  appealed  from 
has  been  acquiesced  In.  They  aver  that 
"they  are  In  the  peaceable,  undisturbed  pos- 
session of  the  property,  the  subject  of  the 
controversy  herein,  and  have  been  in  posses- 
sion thereof  since  the  rendition  of  the  judg- 
ment herein  appealed  from;  that  they  took 
possession  of  said  property  with  the  full 
knowledge  and  consent  of  the  defendant,  G. 
B.  Haynes,  administrator;  and  that  said  de- 
fendant has  fully  acquiesced  In  said  Jndg-  - 
ment  and  consented  to  the  execution  of  the 
same."  Wherefore,  they  pray  that  the  ap- 
peal be  dismissed.  The  truth  of  the  state- 
ment made  In  the  motion  Is  alfirmed  on  the 
oath  of  one  of  the  appellees.  Of  course,  the 
api>eal  should  be  dismissed  if,  as  the  appel- 
lees' motion  declares,  the  appellant  has  ac- 
qulesced'In  the  judgment  rendered,  and  con- 
sented to  its  execution,  since  same  was  ren- 
dered. If,  Indeed,  the  plaintiffs  have  been 
allowed  to  take  open,  peaceable,  and  undis- 
turbed possession  of  the  prop»ty  in  dispute, 
as  owners,  with  the  full  knowledge  of  the  de- 
fendant administrator,  that  is  the  end  of  the 
case,  and  there  is  nothing  further  left  for 
us  to  decide.  But,  manifestly,  these  are 
questions  en  pals,  which  require  the  admin- 
istration of  proof  In  the  court  of  original 
Jurisdiction,  nothing  appearing  on  the  face 
.  of  the  transcript  In  respect  to  transactions 
occurring  since  the  judgment  was  rendered 
in  the  court  a  qua.  For  this  purpose,  the 
cause  must  halt  where  it  Is,  until  such  proof 
Is  administered;  and  the  cause  must  be  re- 
manded for  that  purpose.  It  is  therefore  or- 
dered, adjudged,  and  decreed  that  the  cause 
be  remanded,  In  its  present  situation,  to  the 
court  a  qua,  with  Instructfons  to  the  Judge 
of  the  lower  court  to  hear  proof  in  regard  to 
the  defendant's  acquiescence  In  the  judg- 
ment, so  that  further  proceedings  can  be  had 


Digitized  by 


Google 


Mias.) 


JACOBS  t>.  NEW  TOHK  LIFE  INS.  CO. 


639 


In  the  cause  according  to  law;  and  It  is  far- 
ther ordered  that  farther  proceedings  herein 
be  stayed  until  the  further  order  of  this 
court 

Cn   Mlas.   7(2) 

SAFFOLD  et  al.  t.  HORNS  et  al. 

(Snpreme  Court  of  MUaiBalppi.    April  SO,  1884.) 

Bqoitt— Dismissal  of  Cross  Bill  —  Akswbb  ab 
Etisbnob— CoMPBTBHcr  OF  Bbspomdbmt. 

1.  Complainant's  answer  to  a  cross  bill 
which  has  been  diamisaed  cannot  be  read  in 
evidence  in  his  favor. 

2.  The  effect  of  an  answer  responsive  to  a 
bill  does  not  depend  upon  respondent's  compe- 
tency as  a  witness. 

Appeal  from  chancery  court,  Harrison  coun- 
ty; W.  T.  Houston,  Chancellor. 

Action  by  John  W.  Home  and  others 
against  William  Saftold  and  others.  From  a 
decree  for  oomplainants,  defendants  appeal. 
Reversed. 

Nugent  &  McWlllie,  for  appellants.  J.  H. 
Shelton  and  B.  J.  Bowers,  for  appellees. 

OAMPBBIjIi,  0.  J.  It  was  erroneous  to 
receive  as  evidence  the  answers  of  Home  and 
Humphries  to  the  cross  bill  which  had  been 
dismissed.  Although  the  chancellor  denied 
the  motion  to  take  them  ofT  the  file,  they 
could  not  be  read  as  evidence  for  the  com- 
plainants, for  they  fell  with  the  cross  bill 
to  which  they  were  answers.  That  Home 
and  Humphries  are  not  competent  as  wit- 
nesses against  the  estate  of  a  deceased  person 
has  no  influence  on  the  question.  The  rule 
as  to  the  effect  of  an  answer  responsive  to  a 
bill  Is  not  affected  by  the  incompetency  of 
the  respondent  as  a  witness,  as  has  been 
often  decided.  But  when  the  cross  bill  fell, 
by  the  action  of  the  court  on  the  application 
of  the  parties  who  exhibited  It,  the  answers 
went  with  It  An  answer  responsive  to  a  bill 
avails  the  respondent  in  the  hearing  of  the 
case  in  which  It  is  part,  but  It  is  not  evidence, 
for  the  party  who  makes  it  in  any  other  is- 
sue. It  performs  its  c^ce  as  a  response  to 
the  bill  it  answers.  Away  from  that  it  has 
no  function,  and  can  serve  no  purpose  of  its 
author  as  evidence  for  him.  It  saves  him 
only  against  the  bill  it  answers.  All  that 
is  found  in  the  books  as  to  the  effect  of  an 
answer  has  reference  to  its  effect  or  Influence 
as  to  the  bill  answered,  and  not  to  other  and 
different  Issues.  After  the  dismissal  of  the 
ill-advised  cross  bill  in  this  case,  the  cause 
stood  on  bill  and  answer,  and  no  evidence 
was  admissible,  except  such  as  would  have 
been  If  a  cross  bill  had  not  been  thought 
oC.  The  idea  seems  to  have  obtained  that  a 
defendant  to  a  bill  for  relief,  called  on  to 
answer  under  oath,  is  entitled  ever  after- 
wards to  use  as  evidence  in  his  behalf  his  an- 
swer thus  made.  Such  an  idea  is  without 
any  sui^ort  whatever  in  principle  or  au- 
thority, as  may  be  discovered  by  any  one 
who  will  diligently  examine  the  subject  Be< 
versed  and  remanded. 


C71  MiB».  656,  66S) 

7ACOBS  V.  NEW  TORK  LIFE  INS.  CO. 

(Snpreme  Court  of  Mississippi.    Feb.  19,  1894.) 

FiXAL  JCDOHBSX— Ordeb  Sostaisino  Demukrbr 
—  Life  Insuranob  —  Death  f  bndihs  Apfliga- 

WOH. 

1.  An  order  sustaining  a  demnrrer  to  a  dec- 
laration, thouKh  not  expressly  dismissinf;  the  ac- 
tion, is  a  final  Judgment  and  appealable,  when 
leave  to  amend  is  not  obtained  during  the  term. 

2.  An  insurance  company  is  not  liable 
where  the  application  provides  that  there  shall 
be  no  liability  until  it  is  approved  and  accepted, 
and  the  applicant  dies  pending  its  consideration. 

Appeal  from  circuit  court,  Copiah  county; 
J.  B.  Chrlsman,  Judge. 

Action  by  Reglna  M.  Jacobs  against  the 
New  York  Life  Insurance  Company.  A  de- 
murrer to  the  declaration  was  sustained,  and 
plaintiff  appealed.  Defendant  moved  to  dis- 
miss the  appeal,  on  the  ground  that  the  or- 
der appealed  from  was  not  a  final  Judgment 
Motion  denied.    Judgment  afllrmed. 

Mayes  &  Harris,  for  appellant  J.  S.  Sex- 
ton, for  appellee. 

On  Motl<m  to  Dismiss  Appeal  for  Want  of 
Jurisdiction  In  Court 

CAMPBELL.  C.  J.  The  motion  will  be  de- 
nied. The  order,  as  entered  <ai  the  minutes 
of  the  circuit  court  sustaining  the  demurrer 
to'  the  declaration,  although  not  expressing 
that  the  action  was  thereby  dismissed,  was. 
In  substance  and  effect  a  Judgment  that  the 
plaintiff  take  nothing,  and  that  defendant  go 
hence  without  day.  S  Am.  &  Eng.  Bnc.  Law. 
562.  It  is  not  the  duty  of  the  court  to  offer 
the  plaintiff  leave  to  amend  when  a  demurrer 
is  sustained  to  the  declaration.  If  desired,  it 
must  be  asked  for,  and.  If  leave  to  amend  Is 
not  obtained  during  the  term,  the  Judgment  is 
final,  and  the  case  disposed  of,  so  that  costs 
may  be  taxed,  and  an  appeal  may  be  prose- 
cuted from  the  Judgment  as  final.  Motion 
denied. 

On  the  Merits. 

There  la  no  escape  from  the  plain  stipula- 
tion of  the  contract  "that  If  said  appUcatlon 
Is  not  approved  and  accepted,  said  company 
shall  incur  no  liability  thereunder,"  and  the 
fact  that  said  application  was  not  approved 
and  accepted,  but  the  applicant  died  while 
the  company  was  considering  the  application. 
It  had  Incurred  no  liability,  and  cannot  be 
held  bound  as  if  It  had.  We  have  examined 
the  cases  dted  for  the  appellant  but  they 
fall  far  short  of  maintaining  the  liability  of 
the  company.  The  denial  of  all  liability  by 
the  company,  on  the  facts  of  this  case,  does 
not  need  the  support  of  adjudications,  and 
we  have  not  examined  any,  preferring  to  rest 
with  perfect  confidence  on  the  unmistakable 
meaning  of  the  written  .agreement,  which  no 
number  of  books  or  exient  of  ingenious  argu- 
ment could  change  so  as  to  create  liability, 
,  exc^t  on  the  terms  It  expresses.    Affirmed. 
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APAMS,  Stete  Rerenne  Agent,  r.  ILLINOIS 
CENT.  R.  CO. 

(Supreme  Court  of  Mississippi.    March  19^ 

1894.) 

LlMITATIOW  OF  AonoKS — Levbb  Dibtbiot. 

1.  The  Yazoo-Mississippi  delta  levee  district 
ia  a  subdivision  of  the  state,  within  Const.  1890, 
{  104,  providing  that  statutes  of  limitation  in 
civil  causes  shall  not  run  against  the  state  or 
any  subdivision  thereof. 

2.  Const  1890,  i  104,  providing  that  stat- 
utes of  limitation  shall  not  run  against  the 
state,  or  any  subdivision  thereof,  became  oper- 
ative upon  the  adoption  of  the  constitution,  and 
was  not  suspended  by  section  274,  continuing  is 
torce,  temporarily,  statutes  repugnant  to  the  new 
constitution,  because  there  waa  no  statute  re- 
pugnant to  such  section. 

Appeal  from  drcolt  court.  Hinds  county; 
J.  B.  Chrlsman,  Judge. 

"To  be  offlclaJly  reported." 

Actl(m  by  Wirt  Adams,  state  reyenue 
agent,  against  the  Illlnols  Central  Railroad 
Company.  From  a  Judgment  for  defendant, 
plaintiff  appeals.    Revorsed. 

Oalhoon  &  Green,  for  appellant.  Mayes  & 
Harris,  for  appellee. 

CAMPBBLL,  0.  J.  The  Tazoo-Mlssisslppl 
delta  levee  district,  created  by  statute,  and 
recognized  by  article  11  of  the  state  constita- 
tlon  as  a  division  of  the  state,  is  a  subdi- 
virion  thereof,  within  the  terms  of  section 
104  of  the  constitution  of  1890,  which  de- 
clares "statutes  of  limitation  in  dvU  causes 
shall  not  run  against  the  state,  or  any  sub- 
division, or  municipal  corporation  thereof." 
And  said  section  became  operative  Imme- 
diately, by  Its  own  force,  on  the  adoption  of 
the  constitution,  not  being  suspended  in  its 
operation  by  section  274  of  that  instrument, 
because  not  embraced,  there  being  no  statute 
law  of  this  state  repugnant  to  this  provislcn 
of  the  constitution.  The  statute  of  limita- 
tions applicable  to  such  a  demand  as  that 
here  sued  for  is  the  stz-years  statute.  The 
three-years  statute  (section  2670,  Code  of 
1880)  relates  to  actions  founded  on  contract, 
express  or  implied.  In  saying  that  the  six- 
years  statute  is  applicable  to  the  demand 
sued  for,  we  mean  that  it  applies  to  the 
taxes  due,  as  imposed  by  the  law,  and  not  to 
the  penalty  of  double  the  sum  for  default  as 
to  payment,  which  may  be  governed  by  sec- 
tion 2672  of  the  Code  of  1S80,  to  which  we 
refer,  in  order  to  exclude  the  conclusion  that 
It  is  decided  now.  The  demurrer  to  the 
pleas  should  have  been  sustained,  and  the 
Judgment  is  reversed,  the  demurrer  sus- 
tained, and  leave  given  to  the  defendant  to 
answer  over.   Reversed  and  remanded. 


am  Ala.  tn 

BRADLEY  v.  STATE. 
(Supreme  Court  of  Alabama.    May  23,  1894.) 
CaniiNAi.  Law— RoBBERT— Adhibsibiutt  or  Ev- 

rOESOK. 

On  Indictment  for  robbery,  testimony  that 
tlw  prosecuting  witness  had  in  his  poaseasion. 


shortly  before  the  alleged  robbery,  money  of 
the  value  and  description  of  that  charged  to 
have  been  taken,  is  admissible. 

Appeal  from  city  court  of  Montgom^Ti 
Thomas  M.  Arrington,  Judge. 

Jim  Bradley  was  convicted  of  robbery,  and 
appeals.     Afflrmed. 

The  appellant  was  Indicted,  tried,  and  con- 
victed for  robbery,  and  sentenced  to  the 
penitentiary  for  five  years.  Ttie  testimony 
for  the  state  tended  to  show  that  the  defend- 
ant, with  two  others,  had  robbed  one  Allen 
Girens  of  $7.85,  of  tbe  following  denominar 
tlons:  One  five-dollar  bill,  two  one-doll&r  sil- 
ver pieces,  and  the  rest  in  small  change.  The 
said  Givens  testlfled,  as  a  witness  for  the 
state,  that  a  short  time  before  he  was  robbed 
be  was  in  the  place  of  business  of  one 
O'Rear,  and  while  there  he  took  out  his  mon- 
ey, and  showed  it  to  the  witness  O'Rear, 
and  that  it  was  of  this  money,  which  he  bad 
shown  the  said  O'Rear,  that  he  was  robbed. 
The  state  introduced  the  said  O'Rear  as  a 
witness,  who  testlfled  that,  on  the  evening 
of  the  alleged  robbery,  Allen  Givens,  who 
was  in  his  place  of  business,  took  bis  pocket- 
book  out  of  his  pocket,  and  counted  out,  in 
the  presence  of  the  said  O'Rear,  one  five- 
dollar  bill,  two  silver  dollars,  and  some  small 
change.  The  defendant  objected  to  this  tes- 
timony, and  moved  to  exclude  the  sama 
The  court  overruled  the  objection,  and  the 
defendant  duly  accepted.  This  ruling  pre- 
sents the  only  question  reserved. 

Wm.  L.  Martin,  Atty.  Gen.,  for  the  State. 

BRICKELL,  C.  J.  The  general  rule  In  re- 
gard to  the  relevancy  of  testimony  is  that 
facts  and  circumstances  which  are  incapable 
of  affording  any  reasonable  presumption  or 
Inference  in  reference  to  a  material  fact  or 
inquiry  involved  in  the  issue  are  irrelevant 
and  Inadmissible.  But  facts  and  circum- 
stances  which  have  a  tendency  to  shed  light 
upon  a  material  inquiry,  which  are  pertinent 
and  not  toielgn  to  the  issue,  though.  If  dis- 
connected from  other  evidence,  are  of  them, 
selves  incapable  of  affording  a  reasonable 
presumption  or  inference,  are  admissible. 
The  testimony  of  the  witness  O'Rear  that 
an  hour  or  two  before  the  occurrence  of  the 
alleged  robbery  the  prosecutor  had  in  his 
possession  money  of  the  description  and 
value  charged  to  have  been  taken  from  his 
person  was  properly  admitted.  It  was,  as 
to  the  material  fact  that  the  prosecutor  had 
such  money  at  the  time  of  the  alleged  rob- 
bery, confirmatory  of  his  testimony,  and  t«x 
this  reason  was  admissible.  1  TayL  EM. 
K  335,  336.  The  jMssessIon  Of  personal 
property  is  prima  facie  evidence  of  owner 
ship,  and  the  evidence  was  admissible  for 
the  further  purpose  of  proving  the  material 
fact  of  ownership,  as  alleged  In  the  indict- 
ment The  admission  of  this  evidence  la 
the  only  question  raised  on  the  record,  ana 
the  Judgment  of  the  dtj  court  is  affirmed. 
Affirmed. 
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BUTIiBR  et  at.  t.  HANNAH. 
(Supreme  Ooort  of  Alabama.    May  23,  1894.) 

lUVIBW  OK  APPBAI^-SUFriOIKNOT  OT  EVIDBMOS— 

FiitDiKa  OT  Fact— When  RiyiKViBi.x. 

1.  In  an  action  to  redeem  lands  sold  nnder 
execution,  testimony  of  plaintiff's  husband  that 
he  made  a  tender  in  gold  coin,  which  is  denied 
by  defendant,  who  testified  that  be  refused  to 
sign  an  acknowledgment  of  a  tender,  because 
none  was  in  fact  made,  Is  insufficient  to  show  a 
tender,  where  a  third  iwrson,  who  was  present 
at  the  transaction,  was  not  examined  by  either 
party,  and  his  absence  is  not  explained. 

2.  Where  the  eyidence  is  wholly  by  deposi- 
tions, findings  of  fact  by  the  trial  court  may  be 
reviewed  on  appeal. 

Appeal  from  chancery  conrt,  Madison  cotm- 
ty;  Thomas  Cobles,  Chancellor. 

Bill  by  Laura  B.  Hannah  against  James  B. 
Bntler  and  others  to  redeem  lands  sold  under 
execution.  From  a  decree  for  plaintur,  de- 
fendants appeaL    Reversed. 

William  Blcbardson,  for  appellants.  Law- 
rence Cooper,  for  appellee. 

COLEMAN,  J.  Laura  B.  Hannah,  as  the 
owner  and  bolder  of  a  Judgment  against 
Andrew  J.  Hannah,  fUed  the  present  bill  to  re- 
deem certain  lands  which  bad  been  sold  un- 
der execution  Issued  upon  a  Judgment  recov- 
ered by  a  different  creditor  against  the  said 
Andrew  J.  Hannah,  and  which  lands  were 
purchased  by  James  B.  Butler.  The  bill  was 
filed  within  two  years,  and  we  hold  the 
averments  are  suflSclent  to  entitle  complain- 
ant to  relief  If  sustained  by  tlie  proof.  The 
statute  provides  the  terms  upon  wblcb  one 
Judgment  creditor  may  redeem  lands  from  a 
purchaser  at  execution  sale  or  from  another 
Judgment  creditor.  In  construing  the  stat- 
ute, this  court  has  imiformly  held  that  the 
redemptloner  must  tender  to  the  purchaser 
or  his  vendee  the  purchase  money  and  10 
per  cent  per  annum  thereon,  and  all  lawful 
charges;  and  imless  this  Is  done  before  the 
filing  of  a  blU  to  redeem,  or  some  sufficient 
reason  for  not  making  the  tend»  Is  shown, 
the  redemptloner  is  not  entitled  to  relief. 
Beebe  v.  Buxton  (Ala.)  12  South.  667;  Ldi- 
man,  Durr  &  Go.  v.  Moore,  93  Ala.  186,  9 
South.  690.  The  bill  avers  distinctly  that 
the  tender  was  made  to  James  B.  BuUer,  and 
the  answer  denies  with  equal  emphasis  that 
'  any  money  whatever  was  tendered.  Andrew 
J.  Hannah,  the  husband  of  the  complainant, 
was  the  only  witness  examined  to  prove  the 
tender.  He  swears  positively  to  a  tender  to 
James  E.  Butier,  in  gold  coin,  of  the  proper 
amount,  and  10  per  cent,  per  annum.  His 
evidence  sustains  the  averments  of  the  bUl. 
James  B.  Butier  testified  positively  that  no 
such  tender  was  made;  that  "neither  A.  J. 
Hannah  nor  Laura  B.  Hannah,  nor  any  one 
acting  for  them,"  tendered  him  any  money 
before  the  bill  was  filed.  He  says  A  J. 
Ha.nnwh  came  to  him  with  a  paper,  and 
wanted  him  to  sign  an  acknowledgment  that 
a  legal  tender  had  been  made,  "which  wit- 
ness refused  to  do,  as  be  had  nukde  no  tender 
▼.15so.no.l5— 41 


of  any  cash."  The  evidence  Is  IrreconcIIaMfl^ 
.and  there  Is  nothing  that  would  Justify  a  rea- 
sonable conclusion  that  the  complainant  bad 
made  good  the  averment  of  a  tender.  It 
would  appear  from  the  testimony  of  both 
these  witnesses  that  a  third  person  was  pres- 
ent as  a  witness  to  the  transaction  between 
them,  and,  strange  to  say,  this  i>erson  was 
not  examined  by  either  party,  nor  any  reason 
given  why  he  was  not  examined.  The  case 
is  not  the  same  as  when  a  court  has  a  wit- 
ness examined  orally  in  Its  presence^  and  can 
consider  the  manner,  tone,  and  appearance 
of  the  witness  during  his  examination.  In 
weighing  the  evidence.  In  the  case  at  bar, 
both  witnesses  were  examined  by  deposition. 
This  court  has  all  the  means  of  weighing 
the  testimony  possessed  by  the  chancery 
court,  and,  after  weighing  the  evidence,  we 
are  not  satisfied  that  a  legal  tender '  waa 
made.  It  may  be,  as  argued  by  the  appel- 
lee, that  the  purchaser  denied  the  right  of 
complainant  to  redeem,  and.  would  have  re- 
fused a  tender  if  made.  We  do  not  know 
this.  He  remained  at  his  place  of  business, 
was  accessible,  and.  It  seems,  did  not  avoid 
giving  to  complainant  the  opportunity  to 
make  a  tender.  He  testified  that  he  refused 
to  acknowledge  a  tender,  because  no  cash 
was  in  fact  tendered.  There  are  other  ques- 
tions argued,  but  our  conclusion  upon  the 
question  of  a  tender  renders  it  unnecessary 
to  consider  them.     Reversed  and  remanded. 

BRIOKELL,  O.  J.,  not  sitting. 


(IW  Ala.  RO 
LOWBRX  V.  STATH. 
(Supreme  Court  of  Alabama.    May  28,  1894.) 

ESTABLiaailBNT  0»  COUBT  —  CONSTITUTIOSILITT— 
HoillCIDB— ODTT  TO  RETBB1.T  —  QcBSnOH  1«B 
JCKT. 

1.  AcU  18g0-«l,  p.  692,  establishing  an  ad- 
ditional circuit  conrt  in  the  county  of  Blount, 
does  not  create  a  new  court,  but  merely  divides 
the  territorial  jurisdiction  of  the  court  already 
established,  and  Is  constitutional. 

2.  Where  a  general  request  Includes  several 
charges,  and  is  refused,  if  any  one  is  bad,  a 
general  exception  to  such  refusal  is  unavailable. 

3.  Whether  a  distance  of  12  or  15  feet  from 
deceased,  who  had  a  gun,  was  snch  perilous 
proximity  as  would  have  increased  defendant's 
danger,  had  he  attempted  to  retreat,  is  a  ouea- 
tioB  for  the  Jury. 

Appeal  from  drcnit  court,  Blount  county; 
John  B.  Tally,  Judge. 

John  EL  Lowery  was  convicted  of  man- 
slaughter, and  appeals.     Affirmed. 

The  appellant  was  tried  under  the  following 
Indictment:  "The  grand  Jury  for  the  west- 
ern division  of  said  county  charges  that,  be- 
fore the  finding  of  this  indictment,  John  H. 
Lowery,  xmlawfully.  and  with  malice  afore- 
thought, killed  William  Justice,  by  shooting 
him  with  a  gun  or  pistoL"  This  Indlctmoit 
was  preferred  by  the  grand  Jury  organized 
for  the  circuit  court  of  the  western  division 
of  Blount  county,  as  authorized  by  an  act  of 
the  general  assembly  approved  February  U, 
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1891  (ActB  1890-81,  p.  S92).  Upon  the  trial 
of  the  cauae,  as  1b  shown  by  the  bill  of  ex- 
ceptions, the  evidence  Introduced  tended  to 
show  that  at  the  time  the  fatal  shot  was 
fired  the  deceased,  who  was  standing  12  or 
15  feet  from  the  defendant,  had  a  gun  drawn 
upon  the  defendant,  and  had  snapped  one 
barrel  at  him.  After  the  introduction  of  all 
the  evidence,  the  bill  of  exceptions  recites 
that  "the  defendant  asked  the  court  In  writ- 
ing to  give  the  following  charges  to  the  Jury, 
which  the  conrt  refused  to  do,  and  to  the  re- 
fusal the  defendant  duly  excepted."  The 
first  charge  which  was  thus  asked  by  the  de- 
fendant was  as  follows:  "If  the  deceased 
and  the  defendant  were  at  the  time  of  the 
difficulty  within  a  few  feet— 12  or  15  feet— 
apart,  then  that  In  law  would  be  a  perilous 
proximity,  which  In  law  could  only  Increase 
the  danger  of  one  who  attempts  to  fly  from 
an  assault  with  a  gun."  The  defendant  moved 
for  a  new  trial,  assigning  sevtfal  grounds 
therefor.  The  court  overruled  this  motion, 
and  the  defendant  duly  excepted.  The  de- 
fendant then  moved  the  court  In  arrest  of 
Judgment,  upon  the  grounds— First,  that  the 
Indictment  against  the  defendant  was  not 
found  by  a  grand  Jury  authorized  by  law; 
second,  that  the  court  had  no  Jurisdiction  to 
try  said  cause;  and,  thbrd,  because  the  act 
creating  this '  court  is  unconstitutional.  This 
motion  was  overruled,  and  the  defendant 
duly  excepted. 

Bobt.  T.  Boblnett,  for  appellant  Wm.  L. 
Martin,  Atty.  Oen.,  for  the  State. 

HUAD,  J.  The  appellant  was  indicted  and 
tried  for  the  offense  of  murder,  and  con- 
victed of  manslaughter  In  the  second  degree, 
and  fined  $50,  and  sentenced  to  imprison- 
ment in  the  county  Jail  for  one  month.  The 
indictment  and  trial  were  in  that  division  of 
the  circuit  court  of  Blount  county  created 
and  defined  by  the  act  of  the  general  assem- 
bly entitled  "An  act  to  establish  an  addi- 
tional circuit  conrt  in  the  coimty  of  Blount 
and  to  provide  a  place  for  holding  the  same." 
Acts  1S90-01,  p.  692.  It  js  insisted  this  act 
is  unconstitutional,  and  the  argument  Ynade 
in  the  brief  is  that  the  legislature  has  power, 
under  the  constitution,  to  create  Inferior 
courts  only,  and  that  this  is  not  an  Inferior 
court,  because  the  act  contains  no  provision 
by  which  its  proceedings  may  be  reviewed 
by  a  higher  tribunal.  When  the  act  is  ex- 
amined It  Is  seen  that  It  does  not  create  a 
new  court  at  alL  Its  purpose  and  effect  are 
to  divide  the  territorial  Jurisdiction  of  the 
circuit  court,  already  established  by  the  con- 
stitution, into  two  divisions,  and  to  establish 
two  places  of  holding  that  conrt  In  Blount 
county,— one  In  each  division,— and  to  confer 
upon  each  division  exclusive  Jurisdiction  of 
all  causes,  dvll  and  criminal,  arising  in  Its 
territory.  Combined,  they  constitute  the  cir- 
cuit court  of  Blount  county,  as  established  by 
the  con8tltatl<Hi,  and  form  part  of  the  niuth 


Judicial  circuit  of  Alabama.  We  have  been 
referred  to  no  provision  of  the  oonstitatlon, 
and  are  aware  of  none,  which  Imposes  any 
limitation  upon  the  power  of  the  legislature 
to  thus  divide  the  territorial  Jurisdiction  of 
the  circuit  conrt  of  a  county,  and  appoint 
a  place  In  each  division  for  holding  the  court. 
No  objection  to  the  act  has  been  pointed  out 
to  us,  except  that  above  stated;  'and,  tlie 
court  being  a  division  of  the  circuit  'court, 
the  general  statute  of  appeals  applies  to  Its 
Judgments,  as  well  as  to  those  of  any  other 
circuit  court  In  the  state.  It  was  unneces- 
sary that  the  act  make  a  special  provision 
for  revision  by  the  appellate  -  court. 

The  appellant.  In  one  general  request,  ask- 
ed the  court  to  give  eight  written  charges, 
and  reserved  a  general  exception  to  the  re- 
fusal of  the  conrt  to  give  them.  In  such 
case,  if  any  one  of  the  charges  is  bad,  we 
cannot  put  the  trial  court  in  error,  although 
one  or  more  of  the  others  may  have  been 
good.  Looking  at  the  first  of  these  charges, 
we  find  it  manifestly  bad.  It  was  for  the 
Jury,  not  the  court,  to  determine  whether 
the  distance  of  12  or  15  feet,  which  separated 
the  combatants,  was  such  perilous  proximity 
as  would  have  Increased  defendant's  danger 
If  he  had  attempted  to  avoid  the  combat  by 
retreat.  We  therefore  do  not  consider  the 
other  charges.  We  cannot  revise  the  action 
of  the  trial  court  on  motion  for  a  new  trial  in 
a  criminal  case.    Affirmed. 


(un  Au 
MOBILE  OODNTT  v.  POWERS. 
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(Supreme  Court  of  Alabama.    May  17,  1894.) 

CouNTiBS— Fssa  or  Curk  or  Codbt— FaoM 
Wh^t  Fund  Patablb. 
Sections  1,  2,  p.  9,  Acts  1890-91,  consoli- 
date the  fine  and  forreitnie  and  general  funds  of 
the  coant^  of  Mobile,  and  provide  that  all 
claims  which,  under  eusting  law,  were  charges 
upon  the  fine  and  forfeiture  fond,  whether  then 
existing  or  subseqaently  accroing,  should  be  paid 
from  the  consolidated  fund.  Sections  3,  4,  and 
6  provide  that  all  existing  claims  against  the 
fine  and  forfeiture  fund  shall  be  paid  only  when 
there  la  a  surplus  arising  from  fines  and  for- 
feitures, after  payment  therefrom  of  sabseqnent- 
ly  accruing  claims.  Plaintiff's  claim  for  fees  as 
clerk  of  a  city  court  accrued  after  the  paosage 
of  this  act, '  and,  but  for  it,  would  Iiave  been 
payable  out  of  the  fine  and  forfeiture  fund  only. 
Held,  that  liis  claim  was  payable  out  of  the  con- 
solidated fund,  without  reference  to  the  moneys 
arising  from  fines  and  forfeitures. 

Appeal  from  city  court  of  MobUe;  O.  J. 
Semmes,  Judge. 

Action  by  John  F.  Powors  against  the 
county  of  Mobile  to  recover  fees.  Judgment 
for  plaintiff,  and  defendant  appeals.  Af- 
firmed. 

The  plaintiff,  in  his  complaint,  (daima  the 
amount  sued  for  as  due  him  for  services  ren- 
dered at  the  November  criminal  term  of  the 
city  court  of  Mobile,  for  1892,  and  avers  that 
the  plaintiff  was,  at  that  time,  the  duly-«p. 
pointed  and  qualified  clerk  of  said  court,  and 
performed  such  services  at  the  Instance  ot 
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tbe  BoUoItor  In  cases  where  Indictments  had 
been  found,  and  for  which  serrlces  the  plain- 
tiff was  entitled  to  the  compensation  charged 
by  him,  under  section  4869  of  the  Code;  that 
the  defendants,  in  each  of  the  cases  in  which 
such  services  were  rendered,  were  acquitted, 
or  the  cases  nol  pros'd,  or  the  indictments 
quashed;  that  after  the  expiration  of  the 
term,  and  on  the  13th  of  February,  1803,  he 
made  up  and  presented  an  itemized  account 
of  the  several  services  so  rendered  by  him 
against  the  county  of  Mobile;  that  he  duly 
verified  and  presented  said  claim,  and  re- 
quested registration  in  its  proper  order,  and 
then,  within  12  months  from  the  date  of  Its 
accrual,  presented  It  to  the  county  commis- 
sioners of  said  comity;  and  that  it  was  by 
them  disallowed  before  the  commencement 
of  the  plaintiff's  suit  Several  demurrers 
were  filed  to  this  complaint,  and  overruled, 
and  the  county  then  pleaded,  first,  the  gen- 
eral issue,  and,  second,  that  the  act  under 
which  the  claim  was  made  is  unconstitu- 
tional, because  it  Impairs  the  obligation  of 
contracts.  The  cause  was  tried  upon  the  fol- 
lowing agreed  statement  of  facts:  "John  F, 
Powers  is  now,  and  has  been  for  many  years, 
the  duly-appointed  and  qualified  derk  of  the 
city  court  of  Mobile,  and  was  such,  and  so 
acted,  during  the  November  term,  1892,.  of 
said  court,  and  then  and  there,  hi  the  per- 
formance of  such  duties  as  such  clerk,  the 
said  John  F.  Powers  did,  at  the  Instance  of 
the  solicitor  of  Mobile  county,  render  certain 
services  In  a  numbv  of  criminal  cases  pend- 
ing in  said  court  diu-ing  said  term,  wherein 
criminal  Indictments  were  presented  by  the 
state  of  Alabama  against  several  persons, 
and  for  such  services  the  plaintiff  was,  under 
the  provisions  of  section  4869  of  the  Criminal 
Code  of  Alabama,  entitled  to  receive  certain 
fees,  aggregating  the  sum  of  four  hundred 
and  eighty-five  dollars;  and  It  Is  further  ad- 
mitted that  the  defendants  In  each  of  said 
causes  were  acquitted,  or  the  cases  were  nol 
pros'd,  or  the  indictments  were  quashed; 
and  It  is  further  admitted  that  after  the  ex- 
piration of  said  term,  and  on,  to  wit,  the 
13th  day  of  February,  1893,  the  said  plaintiff 
made  up  and  presented.  In  due  form,  an 
itemized  account  of  the  several  services  ren- 
dered by  him  as  aforesaid,  during  said  term, 
against  the  county  of  Mobile,  which  said  ac- 
count was  duly  sworn  to,  as  required  by  law, 
and  was  In  due  time  presented  by  the  plain- 
tiff for  registration  In  Its  proper  OTiet;  and 
said  account  was,  within  twelve  months 
after  the  same  accrued,  duly  presented  to 
the  county  commissioners  of  Mobile  county, 
and  was  by  said  county  commlssiona's  duly 
passed  upon  and  disallowed  as  a  claim 
against  the  county  of  Mobile,  before  the  com- 
mencement of  this  suit,  holding  that  said 
claim  was  payable  only  out  of  the  fine  and 
forfeiture  fund  of  said  county,  when  there 
should  be  a  sufilclent  amount  In  said  fund  to 
pay  the  same,  after  the  payment  of  state 
witnesses  or  other  claims  that  might  be  en- 


titled to  a  preference.  It  la  further  agreed 
that  on  December  3, 1890,  the  date  of  the  ap- 
proval of  the  act  entitled,  'An  act  to  dispose 
of  the  fine  and  forfeiture  fund  m  Mobile 
county,  and  to  provide  for  the  payment  of  all 
claims  which  are  by  law  a  charge  against 
said  fund,'  there  was  a  certain  amount  of 
money  in  the  fine  and  forfeiture  fund  in  Mo- 
bile county,  and  there  were  also  at  said  date 
claims  belonging  to  former  sheriffs  of  Mo- 
bile county,  and  also  claims  belonging  to  the 
clerk  of  the  city  court  of  MobUe,  all  properly 
verified  and  registered  with  the  treasurer  of 
Mobile  county,  all  of  which  claims  were  by 
law  payable  oat  of  said  fine  and  forfeiture 
fund,  and  none  of  said  claims  have  been 
paid.  The  said  claims  referred  to  as  claims 
registered  against,  and  payable  out  of,  said 
fine  and  forfeiture  fund,  at  the  time  of  the 
passage  of  said  act,  were  for  services  ren- 
dered by  such  sheriffs  and  derk  In  criminal 
cases  tried  In  the  city  court  of  Mobile  where- 
in the  defendants  were  acquitted,  or  the 
cases  nol  pros'd,  or  the  indictments  quashed, 
prior  to  Dec.  3d,  1890." 

Wm.  S.  Anderson,  for  appelant.  Gregory 
li.  &  H.  T.  Smith,  for  appellee. 

HEAD,  J.  The  controversy  brings  us  to 
construe  the  act,  "To  dispose  of  the  fine  and 
forfeiture  fund  In  Mobile  county,  and  to  pro- 
vide for  the  payment  of  all  claims,  which  are 
by  law  a  charge  against  said  fund."  Acts 
1890^1,  p.  9.  The  precise  question  present- 
ed Is  whether  a  claim  which  accrued  after 
the  passage  of  this  act.  In  favor  of  the  derk 
of  the  dty  court  of  Mobile,  which,  without 
the  act,  would  have  been  a  proper  claim 
against  the  fine  and  forfeiture  fund,  Is  now, 
by  virtue  of  the  act,  payable  out  of  the  gen- 
eral treasury,  without  regard  to  whether 
there  are  funds  In  the  treasury  to  cover  It, 
arising  from  fines  and  forfeitures.  If  the 
act  stopped  with  sections  1  and  2,  no  ques- 
tion could  arise  about  It  They,  In  plain 
terms,  abolish  aU  distinction  between  the 
fine  and  forfeiture  and  general  funds  of  the 
county,  consolidate  the  two,  and  provide  for 
the  payment,  out  of  the  consolidated  fund, 
of  all  claims,  whether  then  existing  or  subse- 
quently accruing,  which,  under  existing  law, 
were  charges  upon  the  fine  and  forfeiture 
fund.  The  controversy  grows  out  of  sec- 
tions 3,  4,  and  5  of  the  act  When  we  use 
the  term  "existing  claims"  in  this  opinion, 
we  wlU  be  understood  to  mean  daims  out- 
standing against  the  fine  and  forfeiture  fund 
at  the  time  of  the  passage  of  the  act;  and  by 
"subsequently  accruing  claims"  we  will  mean 
claims  accruing  subsequently  thereto,  which, 
under  the  former  law,  would  have  been 
charges  upon  the  fine  and  forfeiture  fund. 
Sections  3,  4,  and  6,  when  carefully  read,  are 
seen  to  relate  alone  to  the  existing  claims; 
and  the  sole  purpose  of  their  Insertion  was 
to  postpone  the  payment  of  soch  existing 
daims,  lu  a  way  therein  made  known,  oper< 
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tMng,  In  effect,  aa  a  gaaltficatlon  or  proviso  to 
the  general  proTlslon  of  section  2,  that  all 
daima  existing  and  subsequently  accruing 
shall  be  paid  out  of  the  general  treasury. 
To  this  end,  the  following  provisional  scheme 
and  plan  were  adopted,  viz.:  That  the  ex- 
isting claims  shall  be  paid  only  when  there 
shall  be  a  surplus  in  the  treasury  of  the  mon- 
eys arising  from  fines  and  forfeitures,  after 
payment,  out  of  such  moneys,  of  the  subse- 
quently accruing  claims;  and  when  there 
shall  be  such  a  surplus  or  surpluses,  arising 
from  time  to  time,  then  the  existing  claims 
shall  be  paid  therefrom,  according  to  speci- 
fied priorities,  until  all  shall  have  been  paid. 
To  facilitate  this  plan,  It  Is  provided  (not- 
withstanding, by  virtue  of  the  consolidation 
of  the  two  funds  under  the  first  section, 
there  Is  but  one  fund  in  the  treasury)  that 
the  treasurer  shall  keep  a  separate  account, 
showing  all  moneys  received  Into  the  treas- 
ury arising  ftom  fines  and  forfeitures,  and 
all  moneys  paid  out  on  the  subsequently  ac- 
cruing claims,  so  as  to  be  able  at  any  time' 
to  ascertain  when  there  is  such  surplus  In 
the  treasury,  until  all  the  existing  claims 
shall  have  been  paid.  The  salary  of  the 
Judge  of  the  city  court,  formerly  a  charge  on 
the  fine  and  forfeiture  fund,  shall  not  be  con- 
sidered in  ascertaining  the  surpluses.  All 
existing  claims  shall  be  registered  within 
three  months  after  the  passage  of  the  act,  or 
they  lose  thetr  priority  of  payment.  This  is 
a  plain  statement  of  the  provisions  of  the 
act,  and  their  meaning  appears  to  us  clear. 
Their  effect  is  that  all  claims,  whenever  con- 
tracted, are  payable  out  of  the  general  con- 
solidated fund,— for  tbere  is  but  one  fund; 
there  Is  no  separation  of  the  moneys  in  the 
treasury,— but,  as  to  the  existing  claims,  they 
shall  be  paid,  not  generally,  like  others,  but 
on  a  contingency,  which  is  that  there  Is  in 
the  treasiuy  an  excess  of  moneys,  coming  in 
from  fines  and  forfeitures,  over  the  amounts 
paid  out  on  subsequently  accruing  claims, 
and  then  only  to  the  extent  of  such  excess, 
the  excess  to  be  ascertained  by  the  separate 
account  the  treasurer  Is  required  to  keep. 
Whenever  a  sufficiency  of  these  excesses 
shall  have  arisen  in  the  treasury  to  cover  all 
the  existing  claims,  then  sections  3,  4,  and  5 
of  the  act  will  have  spent  their  force,  and 
sections  1  and  2  will  stand  as  the  unquali- 
fied, endtirlng  law  for  the  government  of  the 
treasury.  Now,  It  seems  from  all  this,  too 
clear  for  doubt,  that  there  was  no  Intention 
to  place  any  qualification  or  limitation  what- 
ever upon  the  payment,  from  the  general  con- 
solidated treasury,  of  any  claims,  as  directed 
by  section  2  of  the  act,  except  the  existing 
claims  against  the  fine  and  forfeiture  fund. 
Argument  to  the  contrary  is  predlcable  alone 
on  that  expression  in  section  3  that  the  ex- 
isting claims  shall  be  paid  only  when  there 
shall  be  a  surplus  in  the  county  treasury, 
arising  from  said  fund  (fines  and  forfeitures), 
"tffter  ih«  payment,  out  of  the  moneyt  earn- 
ing from  taid  fund, "  of  the  subsequently  ac- 


cming  claims,— the  contention  being  that  sub- 
sequently accruing  claims  can  only  be  paid 
when  there  are  moneys  in  the  treasury  aris- 
ing from  fines  and  forfeitures  sufficient  to 
cover  them.  Clonstruing  the  expressl(Hi 
above  quoted  and  emphasized  in  connection 
with  section  2,  and  seeing  how  carefully,  and 
with  what  minuteness  of  detail,  the  limita- 
tion upon  the  payment  of  existing  claims  is 
defined,  and  seeing  the  expression  used  In  the 
framework  of  that  limitation,  we  do  not  hes- 
itate to  declare  that  it  does  not  mean  lit- 
erally that  subsequently  accruing  claims  shall 
be  paid  out  of  the  fine  and  forfeiture  moneys 
actually  in  the  treasury.  It  means  simply 
that  whenever  it  Is  shown,  by  the  separate 
account  the  treasurer  is  required  to  keep, 
that  more  funds  have  come  in  from  finra  and 
forfeitures  than  the  amount  which  has  been 
paid  out  on  subsequently  accruing  claims, 
then  the  amount  so  paid  out  shall  be  refera- 
ble to  the  funds  so  received,  as  a  means  of 
ascertaining  a  surplus,  to  the  extent  of  which 
the  existing  claims  may  be  paid.  The  post- 
ponement of  payment  of  the  existing  claims 
was  the  central  thought  of  the  leglslatlTe 
mind,  and  the  terms  used  were  but  the  foiv 
mulatlon  of  a  plan  to  carry  that  thought  into 
effect  There  was  manifestly  no  purpose  to 
otherwise  limit  section  2.  We  hold  that, 
plaintiff's  being  a  subsequently  accruing 
claim,  he  was  entitled  to  have  it  allowed  and 
paid  out  of  the  general  treasury,  without  re- 
gard to  the  existence  therein  of  moneys  aris- 
ing from  fines  and  forfeitures.    Affirmed. 


(Un.  Ala.  682) 
NEWSOM  V.  HOLESAPPLH.    (No.  155.) 

GUY  et  nx.  v.  NEWSOM.    (No.  156.) 
(Supreme  Court  of  Alabama.    May  18,   189i.) 

CONSTRDOTION  OV  WiLLr— DeFEABIBLS  EST1.TB. 

Testator  gave  to  his  grandson  certain 
property  on  the  condition  that  if  the  grandson 
died,  leaving  no  issue,  the  property  devised 
should  go  to  plaintiff.  Held,  that  the  grandson 
took  a  conditional  fee,  defeasible  on  his  dying 
without  issne,  and  that,  on  his  death  without  la- 
sue,  plaintiff  became  entitled  to  the  property. 

Appeal  from  circuit  court,  Colbert  county; 
H.  O.  Speake,  Judge. 

Ejectment  by  John  E.  Newsom  against 
James  E.  Holesapple.  Judgment  for  defend- 
ant,  and  plaintiff  ap];>eals.    Beversed. 

Ejectment  by  John  E.  Newsom  against  L 
P.  Guy  and  another.  Judgment  for  plain- 
tiff, and  defendants  appeal.     Reversed. 

These  two  cases  were  statutory  actions  of 
ejectment,  brought  by  John  E.  Newsom  on 
January  9,  1892,  against  James  E.  Holesap- 
ple and  L  P.  Guy  and  wife,  respectively,  for 
the  recovery  of  certain  lands  specifically  de- 
scribed In  each  of  the  complaints.  In  the 
case  against  Holesapple,  No.  156,  the  landa 
sued  for  were  thus  described  In  the  com- 
plaint: "The  northwest  quarter  of  the  north- 
east quarter  of  section  one  (1)  in  township 
four  (4),  and  range  fourteen  (14)  (except  two 
acres  upon  which  defendant's  dwdllng  honaa 
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Ig  located,  and  which  two  acres  Is  not 
claimed  by  plaintiff  or  sued  for  In  this  ac- 
tion)." In  the  case  against  Guy,  the  com- 
plaint described  the  lands  sued  for  as  fol- 
lows: "All  of  fractional  section  thirty-one 
(81)  in  township  three  (3)  range  thirteen  (13) 
west.  All  of  fractional  section  six  (6)  in 
township  four  (4)  range  thirteen  (13)  west 
The  southeast  quarter  (^  of  section  one  (1) 
In  township  four  (4)  range  fourteen  (14)  west 
and  the  northeast  quarter  of  section  one  (1) 
in  township  four  (4)  range  fourteen  west 
except  forty  acres  in  the  northwest  comer 
of  the  last-described  tract  of  land  above." 
In  each  of  the  cases  the  defendants  pleaded 
the  general  issue  and  adverse  possession. 
AU  of  the  other  facts  necessary  to  a  full  un- 
derstanding of  the  decision  in  these  cases, 
ore  sufficiently  stated  in  the  opinion.  In  the 
case  against  Holesapple,  No.  155,  the  court, 
at  the  request  of  the  defendant,  gave  the 
general  affirmative  charge  in  his  behalf,  and 
refused  a  lUce  charge  for  the  plalntUf,  and 
to  each  of  these  rulings  the  plaintiff  duly 
excepted.  In  this  case  there  was  judgment 
for  the  defendant,  and  plaintiff  appeals,  and 
assigns  as  error  the  court's  ruling  upon  the 
charges  asked.  In  the  case  against  Guy  and 
wife.  No.  156,  the  court,  at  the  request  of 
the  plaintiff,  gave  to  the  Jury  the  following 
written  charge:  "If  the  jury  believe  all  the 
evidence  in  this  case  they  should  return  a 
verdict  for  the  plaintiff  for  the  land  de- 
scribed, as  all  of  fractional  section  thirty-one, 
township  three,  range  thirteen;  all  of  frac- 
tional section  six,  township  fom*,  range  thir- 
teen, except  the  one-half  thereof."  The  de- 
fendants duly  excepted  to  the  giving  of  this 
diarge,  and  also  excepted  to  the  .court's  re- 
foaal  to  give  the  general  affirmative  charge 
in  their  behalf.  In  this  case  there  was  judg- 
moit  for  the  plaintiff,  and  defendants  appeal, 
and  assign  as  error  the  rulings  of  the  court 
in  giving  the  charge  asked  by  the  plaintiff, 
and  the  refusal  to  give  the  charge  asked  by 
the  defendants. 

J.  B.  Moon  and  Ro'nihac  &  Nathan,  for 
plaintiff.  J.  T.  Kirk  and  R.  O.  BrlckeU,  for 
defendants. 

HARALSON,  J.  Wbitmel  Rutland  died  In 
Franklin  county,  in  the  year  1857,  leaving  a 
large  landed  and  i)er8onaI  estate,  which  he 
undertook  to  dispose  of  by  his  last  will.  The 
will  was  dated  2d  January,  1855,  with  a 
codicil  added,  of  date  February  19,  1855,  and 
t)oth  were  duly  proved  and  admitted  to  pro- 
bate in  said  connty,  on  the  9th  day  of  Feb- 
ruary, 1857.  By  the  first  clause  in  the  wiU 
of  the  testator,  he  gave  to  his  daughter,  Pe- 
nelope M.  Newsom,  one-half  of  his  land  which 
he  had  bought  from  one  A.  Barton,  "to  be 
divided  by  a  line  running  North  and  South, 
parallel  with  the  section  lines,  it  being  the 
west  half  of  said  land;"  together  with  a 
number  of  slaves  and  other  personal  prop- 
erty.   He  added  in  reference  to  this  devise. 


"It  is  my  desire  that  my  daughter,  Penelope 
M.  Newsom,  shall  continue  in  and  have  free 
use  of  my  dwelling  bouse,  so  long  as  she 
remains  a  widow."  By  the  codicil  to  bis 
will,  he  gave  to  his  said  daughter,  Penelope, 
"One-half  section  of  land,  that  Is  the  west 
half  of  the  Section  I  live  on,  that  was  given 
to  her  in  consideration  of  two  thousand  dol- 
lars paid  by  her  husband,  K.  H.  Newsom,  on 
the  purchase  of  said  lands."  We  have  quot- 
ed the  language  of  the  codicil.  These  lands 
appear  to  have  been  given  to  the  said  Penel- 
ope absolutely,  unaffected  by  any  conditions 
imposed  on  the  devises  of  them  to  her.  The 
testator  makes  a  number  of  specific  bequests 
of  personal  property  and  money,  and  then  he 
makes  devises  and  bequests  of  the  remain- 
der of  bis  land  and  personal  property.  The 
will  has  no  numbered  Items,  but  is  written 
throughout,  without  apparent  reference  to 
order  or  systematic  arrangement  For  the- 
sake  of  convenience  in  construing  the  Instru- 
ment, we  number  certain  parts  of  It,  as 
items  12,  13  and  14,  as  has  been  done  by 
counsel.  According  to  that  numbering,  item 
12  reads:  (12)  "I  give  and  bequeath  to  my 
grandson,  Whitmel  Rutland  Newsom,  upon 
conditions  hereinafter  expressed,  the  two 
quarter  sections  of  land  I  bought  of  0.  T. 
Barton  and  wife,  being  the  northwest  quar- 
ter of  Section  one,  and  the  northwest  quar- 
ter of  Section  No.  two,  in  Township  four  and 
Range  fourteen.  West  West  of  Huntsville, 
and  the  east  half  of  my  lands  according  to 
quantity,  to  be  divided  between  him  and  his 
mother  by  a  line  running  North  and  South, 
parallel  with  the  Section  lines,  so  that  all 
the  buildings  may  be  on  that  part  allotted 
to  my  grand-son,  Whitmel  Rutland  Newsom, 
reserving  however  the  lifetime  (right)  of  his 
mother,  (should  she  never  marry)  the  said 
Penelope  M.  Newsom,  In  and  to  the  dwelling 
house  and  out  houses  for  the  benefit  of  the 
family  so  long  as  she  may  live."  The  land  last 
referred  to  in  this  item,  the  east  half  of  which 
the  testator  gave  his  said  grandson,  is  evi- 
dently the  land  referred  to  in  item  1,  the  west 
half  of  which  be  gave  to  his  said  daughter, 
Penelope  M.,  and  designated  as  land  bought 
by  him  from  A  Barton.  (13)  The  thirteenth 
item  is  as  follows:  "I  also  give  and  bequeath 
unto  my  grand-son,  Whitmel  Rutland  New- 
som, the  following  described  lands,  — the 
north-east  quarter  of  fractional  Section  six 
In  fractional  Township  four.  Range  thirteen, 
also  the  north-east  quarter  of  Section  one. 
Township  four.  Range  fourteen,  West  also 
the  south-east  quarter  of  Section  No.  six  and 
Qie  south-east  quarter  of  section  No.  one  in 
township  four,  range  fourteen,  also."  (14) 
"I  give  unto  my  grand-son  Whitmel  Rutland 
Newsom  upon  the  same  conditions  all  the  re- 
mainder of  my  estate,  not  already  given 
away  including  negroes  stocks  of  every  kind 
crops  of  every  description  that  may  be  grow- 
ing or  housed,  provisions  of  all  kinds,  includ- 
ing notes,  money,  accounts  and  claims  which 
I  may  have  at  my  death,  including  also  the 
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Increase  either  by  btrth  or  pnrchaae  after  the 
payment  of  all  my  debts  and  si>ecified  legacies. 
My  will  and  desire  is  that  all  the  property 
given  conditionally  to  my  grandson,  Whitmel 
Rutland  Newsom  shall  be  kept  together  and 
worked  on  the  land,  and  that  my  brother 
Turner  Rutland,  now  Uvlng,  with  me,  may  be 
and  remain  on  the  farm  and  be  supported  by 
his  nephew  Whitmel  R.  Newsom  so  long  as 
said  Turner  Rutland  shall  live.  Now  my 
will  and  desire  is  that  should  my  grandson 
Whitmel  Rutland  Newsom  die,  leaving  no 
legitimate  issue  at  his  deatb,  then  and  in 
that  case  all  the  property  of  every  kind  and 
description  herein  devised  conditionally  to 
blm  shall  go  to  and  belong  to  my  grandson 
John  Newsom,  and  In  case  my  grandson 
John  Newsom  should  die,  leaving  no  legiti- 
mate Issue  living,  shall  go  to  and  belong  to 
my  grand-daughter  Francis  Famella  Newsom 
and  her  heirs  forever." 

The  defendant  in  case  165,  claims  posses- 
sion of  the  land  under  a  title  duly  executed 
by  said  Whitmel  Rutland  Newsom,  on  the 
20Ui  of  March,  1871,  by  which  he  conveyed 
to  Sallle  V.  Holesapple,  wife  of  defendant, 
the  absolute  title  to  the  land  sued  for.  The 
conveyance  was  to  the  said  Sallle  V.  "and  h^ 
heirs  and  assigns  forever."  Item  13  of  said 
will  which  has  been  copied,  embraces  the 
lands  sued  for.  The  contention  of  the  plain- 
tiff Is,  that  In  and  by  the  said  vclll  of  said 
Rutland,  the  said  Whitmel  Rutland  Newsom, 
took  only  a  life  estate  In  all  the  lands  devis- 
ed to  him  by  said  testator,  in  said  three  items 
of  the  will,  with  remainder  to  the  plaintiff, 
and  the  said  Whitmel  R.  having  departed 
this  life,  in  October,  1881,  unmarried  and 
without  Issue,  as  was  shown,  that  plaintiff, 
under  said  will  became  entitled  to  the  pos- 
session of  all  of  said  lands.  Including  that 
sued  tor  in  this  action;  whereas,  the  defend- 
ant Insists  that  an  absolute  fee«lmple  estate 
was  conferred  on  said  Whitmel  Rutland 
Newsom  to  the  lands  mentioned  in  said  item 
13.  The  same  contention  is  made  between 
the  parties  in  case  No.  1S6.  In  case  156  the 
oonrt  gave  the  general  charge  for  the  de- 
fWdant,  and  refused  a  like  charge  for  the 
I^intiff.  In  case  156,  it  gave  the  general 
charge  for  the  recovery  of  certain  lands  sued 
for,  mentioned  In  the  charge,  and  refused 
the  general  charge  for  the  defendant,  hold- 
ing that  item  13  conveyed  an  absolute  and 
the  others  a  life  estate  merely,  to  said  Whit- 
mel R.  We  are  Invited  by  this  appeal  to 
construe  said  will  and  to  pass  upon  the  rul- 
ings of  the  court  In  both  cases,  submitted 
together  on  the  same  evidence. 

This  will  has  been  before  this  court  In 
another  case  for  constructlcm,  but  not  upon 
the  point  now  raised.  The  question  there 
presented  and  dlscassed  has  no  bearing  ui>on 
this  case.  It  was  said  by  the  court,  bow- 
ever,  that  said  will  was  drawn  without  re- 
gard to  proper  punctuation,  capitalleation  or 
a  proper  separation  of  the  clauses.  Newsom 
T.  Thornton,  82  Ala.  4M,  8  South.  261.    In 


arriving  at  the  intention  of  a  testator  In  a 
will  so  bungllngly  drawn  as  this  one  was, 
we  may  look  at  the  whole  Instrument  and 
the  circumstances  which  surrounded  him  at 
the  time.  Wolffe  t.  Iioeb  (Ala.)  13  Soutti. 
744.  It  is  evidoit,  after  making  what  he 
thought  was  a  competent  provision  for  his 
widowed  daughter,  Penelope  Newsom,  that 
the  chief  object  of  his  bounty  was  his  grand- 
son, Whitmel,  to  whom  he  gave  the  larger 
part  of  his  estate,  with  certain  conditions 
which  be  desired  to  impose  upon  the  gift 
It  Is  with  these  conditions  we  have  to  deal, 
in  construing  his  wilL  It  has  been  seen  he 
gave  by  the  first  item  of  the  will,  the  west 
half  of  sections  of  land,  to  be  divided  by  a 
line  running  north  and  south,  parallel  with 
the  section  lines,  to  his  said  daughter  Penel- 
ope. He  Identifies  these  sections  by  refer- 
ring to  them  as  the  lands  he  purchased  from 
A.  Barton.  He  also  stipulates.  In  that  item, 
that  his  said  daughter  should  have  the  use 
of  the  dwelling  house,  so  long  as  she  remains 
a  widow.  The  dwelling  house  could  not 
have  been  on  the  land  he  gave  her,  or  else 
this  last  provision  was  useless.  It  satisfac- 
torily api>ear8  in  evidence,  it  was  on  section 
31,  tovmsfaip  3,  range  13.  By  bis  codlcU  he 
also  gave  to  his  said  daughter,  in  considera- 
tion of  $2,000  paid  by  her  husband,  E.  H. 
Newsom,  on  the  purchase  of  said  land,  the 
west  half  of  the  section  he  lived  on,  which 
was  shown  to  be  section  31,  township  3,  range 
13.  Referring  now,  to  Items  12,  13  and  14, 
it  will  be  seen,  that  he  opens  the  devises 
and  bequests  to  his  grandson,  Whitmel,  In 
this  language:  "I  give  and  bequeath,  unto  my 
grandsMi,  Whitmel  Rutland  Newsom,  upon 
conditions  hereinafter  expressed,"  certain 
designated  real  estate,  inclnding  the  east 
half  of  his  land,  and  as  he  expresses  It,  "ac- 
cording to  quantity  to  be  divided  between 
him  and  his  mother,  [who  was  the  said  Pe- 
nelope M.  Newsom]  by  a  line  running  North 
and  South,  parallel  with  the  section  Ibies, 
so  that  all  the  buildings  may  be  on  that  part 
allotted  to  my  grandson,  Whitmel  Rutland 
Newsom,  reserving  however  the  life  time 
(right)  of  his  mother,  (should  she  never  mar- 
ry) the  said  Penelope  M.  Newsom,  in  and  to 
the  dwelling  house  and  out  houses  for  the 
benefit  of  her  family  so  long  as  she  may 
live."  When  we  take  what  is  h&ce  said,  in 
connection  with  the  provisions  for  his  said 
daughter,  Penelope,  In  the  first  Item,  it  is 
manifest,  as  before  stated,  that  the  east  half 
of  the  section  here  given  to  his  said  grand- 
son, is  the  same  section,  the  west  half  of 
which  he  gave  by  the  first  item,  to  said 
Penelope.  But,  what  Is  meant  by  the  words,— 
"upon  conditions  hereinafter  expressed?" 
Most  certainly,  as  to  the  devises  of  these 
lands,  to  everything  that  follows,  which  Im- 
posed any  burden  or  condition  on  the  prop- 
erty the  testator  was  bestowing  on  his 
grandson,  whetbo:  light  or  heavy,  which 
made  his  tenure  of  iti,  short  of  an  absolute 
title,  to  dispose  of  as  he  pleased.    This  pro- 
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rislon  In  favor  of  said  Penelope  for  tbe  use 
of  the  d-welllng  and  other  houses  on  the  cur- 
tllatie,  for  herself  and  family  so  long  aa  she 
lived,  was  evidently  one  of  the  conditions 
to  which  the  testator  referred,  in  making 
his  devise  to  his  srandson.  In  the  next  item, 
13,  out  of  which  this  litigation  grows,  the 
testator,  immediately  after  item  12,  with  a 
comma  between,  as  shown  by  the  record, 
adds,  "I  also  give  and  bequeath  to  my 
grandson,  Whitmel  Rutland  Newsom,  the  fol- 
lowing lands,"  describing  them.  The  word 
"also,"  as  here  employed,  means,  "likewise," 
"in  like  manner."  At  the  aid  of  said  item 
13,  the  testator  continued:  "Also,  I  give  to 
my  grandson  Whitmel  Batland  Newsom,  up- 
on tbe  same  conditions,  all  the  remainder 
of  my  estate,  not  already  given  away,  in- 
(dnding  negroes,"  etc.  He  adds  another 
condition,  to  those  already  stipulated,  and 
which  applies  to  aU  the  property  he  gave 
to  bis  said  grandson,  viz.,  "My  will  and  de- 
sire is  that  all  the  property  given  condition- 
ally to  my  grandson  Whitmel  Butland  New- 
som, shall  be  kept  together  and  worked  on 
tbe  land,  and  that  my  brother.  Turner  Rut- 
land now  living  with  me  may  be  and  remain 
on  tbe  farm  and  may  be  supported  by  his 
nephew  Whitland  R.  Newsom  so  long  as  said 
Tomer  Rutland  may  live."  But,  the  inten- 
tion of  the  testator,  in  the  way  of  imposing 
conditions  on  the  devises  on  the  estate  he 
bestowed  on  his  grandson,  did  not  stop  here, 
and  he  adds,  "That  should  my  grandson 
Whitmel  Rutland  Newsom  die  leaving  no  le- 
gitimate issue  living  at  his  death,  then  and 
in  that  case  all  the  property  herein  devised 
conditionally  to  him,  shall  go  to  and  belong 
to  my  grandson  John  Newsom,"  etc.  We 
see  no  reason  for  supposing  that  the  testator 
did  not  intend  to  impose  these  conditions  on 
tbe  lands  described  in  item  18.  What  pur- 
pose did  he  have  in  not  so  doing?  They 
did  not  constitute,  so  far  as  appears,  a  sepa- 
rate farm.  They  do  not  even  lie  together, 
in  a  body,  or  adjoining.  Besides,  a  part  of 
the  same  land  included  In  this  item,— viz. 
tbe  N.  B.  ^  of  tractional  section  6,  town- 
ship 4,  range  13,— which  it  is  said  was  de- 
vised absolutely,  is  embraced  in  the  lands 
devised  in  item  12,  (being  the  B.  %  of  lands 
bou^t  of  A  Barton,)  which  are  admitted 
to  have  been  devised  subject  to  a  conditioa 
This  doplicatlon  of  the  devise,  unnecessary 
to  have  been  made,  is  in  keeping  with  the 
general  unSklllfulness  apparent  throughout 
tbe  instrument  After  all  thia,  it  is  mani- 
fest be  did  not  intend  any  of  the  lands  de- 
vised to  be  free  of  the  oonditlons  be  im- 
posed  on  the  others. 

Our  conclusion  is,  that  Whitmel  Rutland 
Newsom  took  no  estate  undw  his  grandfath- 
er's will,  except  up<Hi  condition,  and  that  hav- 
ing died  without  issue,  he  took  a  conditional 
fee  only  in  all  the  real  estate  devised  to  him 
under  said  will,  defeasible  on  his  dying  with- 
out Issue;  and  on  his  death,  without  chil- 
dren, John  Newsom  became  entitled  to  it. 


subject  to  the  conditions  therein  Imposed 
on  it,  as  to  him.  Code  1852,  S  1802;  Mason 
V.  Pate,  34  Ala.  379;  Goldsby  v.  Goldsby,  38 
Ala.  404. 

The  transcript  at  tbe  wOl  was  properly 
admitted  in  evidence.  It  was  made  out  for 
and  used  in  another  case,  but  that  did  not 
render  it  less  admissible  in  these  causes. 
The  will  was  duly  probated,  and  it,  and  the 
proof  of  probate,  properly  certified,  were  ad- 
missible in  place  of  the  originaL  C!ode,  i 
1984. 

Both  cases— Nos.  156  and  16&— were  here 
submitted  to  be  tried  together.  The  charge 
in  favor  of  the  defendant,  Holesapple,  in 
No.  1S6  was  erroneous.  The  general  charge 
requested  by  plaintiff  should  have  been 
given. 

In  No.  166,  the  plaintiff,  Newsom,  requested 
the  general  charge  for  the  recovery  of  certain 
designated  lands  sued  for,  which  was  given, 
and  the  general  charge  requested  by  defend- 
ants, Guy  and  wife,  was  refused.  Obere  was 
an  inadvertent  «Tor  in  this  charge  of  the 
court  to  the  Jury,  given  at  the  Instance  of 
the  plaintiff.  In  excepting  from  tbe  land  the 
court  charged  them  the  plaintiff  was  entitled 
to  recover,  the  E.  ^  of  section  6,  township 
4,  range  13,  instead  of  the  W.  Mt  of  said  sec- 
tion. The  charge  should  also  have  excepted 
the  W.  %  of  section  31,  township  3,  range 
13.  These  lands,  as  we  have  seen,  were 
given  by  the  will,  to  Mrs.  Penelope  M.  New- 
som. This  error  In  the  charge  was  followed 
in  the  verdict  and  Judgment  entry,  and  the 
cause  will  have  to  be  reversed  on  that  ac- 
count Otherwise  than  as  stated,  the  charge 
of  the  court  for  the  plaintiff  was  free  from 
error.  The  Judgment  in  each  case  is  re- 
versed and  remanded. 


(MB  Ala.  1S4) 

Bx  parte  FBUUUEIMBR  et  al. 
(Supreme  Court  of  Alabama.    May  22,  1894.) 

INJUKCTIOK— IMDMCTION  BoMD  —  UoTION  TO  Dl8- 
OBABOB— ReMEDT  BT  MaMDAIICS. 

1.  Code,  {  3613,  authorizing  appeals  from 
an  interlocntozy  ordeiB  sustaining  or  disgolving 
injonctiong,  does  not  authorise  an  appeal  from 
an  order  made  on  motion  to  discharge  an  injunc- 
tion;  the  remedy  is  by  mandamna. 

2.  Where  judgment  has  been  rendered 
against  a  claimant  in  attachment,  the  claim 
bond  forfeited,  and  execution  issued  against 
claimant  and  hig  sureties,  a  surety  seeking  to 
enjoin  sncb  execution  must  give  the  bond  re- 
quired by  Code,  S  3622,  conditioned  to  i>ay  the 
judgment  enjoined,  and  such  damages  and  costs 
as  may  be  adjudged  against  him. 

Application  by  Martin  Fechheimer  and 
others  for  a  writ  of  mandamus  to  compel 
the  chancellor  to  discharge  an  injunction. 
Writ  denied. 

On  October  17,  1892,  Eugene  F.  Bnslen 
filed  his  bill  in  the  chancery  court  of  Jeffer* 
son  county,  in  which  be  averred  that  on  De- 
cember 26,  December  27,  December  28,  and 
December  29,  1892,  Trounstine  Bros.  &  Co., 
Fechheimer,  Fisbel  &  Co.,  Wienman,  Btrsb- 
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man  &  Co.,  and  Hodges  Bros.,  In  the  order 
named,  upon  the  respective  dates  stated, 
sued  out  writs  of  attachment  against  M. 
Nathan  &  Co.;  that  these  writs  were  execut- 
ed by  the  sheriff  of  Jefferson  county  by  levy- 
ing upon  a  stock  of  merchandise  contained 
in  the  storehouse  in  Bessemer,  occupied  by 
the  said  M.  Nathan  &  Co.,  and  proper 
returns  of  the  levy  of  these  several  attach- 
ments were  made  by  the  sheriff;  that  one  A. 
Klosky  claimed  a  portion  of  the  goods  levied 
upon  by  the  sheriff  under  these  several  writs 
of  attachment,  and  executed  a  claim  bond 
therefor  with  the  complainant,  B.  F.  Ens- 
len,  and  one  B.  S.  Loventhal,  as  sureties 
thereon;  that  the  four  causes,  which  had 
been  previously  docketed  in  the  city  court  of 
Birmingham,  were  transferred  to  tiie  circuit 
court  of  Jefferson  county,  holding  at  Besse- 
mer, Ala.;  and  that  in  said  last-named  court, 
upon  Issue  being  made  as  to  the  claim  of  the 
said  Klosky  to  some  of  the  property  levied 
upon  under  the  attachments,  the  claim  suit 
was  tried,  and  Judgment  was  rendered  in 
favor  of  each  of  said  plaintiffs  In  the  several 
causes  against  the  claimant,  and  the  prop- 
erty claimed  by  said  Elosky  condemned  to 
the  satisfaction  of  the  plaintiff's  Judgment 
against  said  Nathan  &  Co.,  which  had  been 
previously  obtained.  It  was  further  averred 
in  said  bill  that  each  of  the  causes  were  tried 
In  one  proceeding,  and  that  the  transfer  of 
the  causes  from  the  city  court  of  Birming- 
ham to  the  circuit  court,  sitting  at  Bessemer, 
was  not  in  accordance  with  the  provisions  of 
an  act  of  the  general  assembly  approved 
February  21,  1893,  providing  for  such  trans- 
fers, and  that,  therefore,  the  order  of  trans- 
fer was  without  authority  of  law  and  void; 
that  the  submission  by  the  plaintiffs  in  the 
said  several  causes,  and  the  claimant,  to 
the  jTurlsdiction  of  the  circuit  court  at  Bes- 
semer was  an  alteration  of  the  terms  and 
conditions  of  the  claim  bond,  on  which  the 
plaintiff  was  the  surety,  and  operated  to 
discbarge  the  complainant  from  liability  on 
said  bond;  that  the  trial  of  the  said  four 
causes  in  one  proceeding,  and  the  agreement 
entered  into  In  reference  thereto,  were  a  fur- 
ther violation  of  the  complainant's  rights, 
and  operated  to  discharge  him  from  liability. 
It  was  also  averred  in  said  bill  that,  the  said 
claim  bond  being  returned  forfeited  by  the 
sheriff,  in  August,  1892,  tour  executions  were 
issued  by  the  clerk  of  the  circuit  court  in 
favor  of  the  four  several  plaintiffs,  against 
the  said  A.  E3osky,  claimant,  and  his  siure- 
ties  on  the  claim  bond;  and  that  each  of 
said  executions  was  issued  without  authority 
of  law,  for  the  reasons  stated  above;  and 
that  the  sheriff  was  withont  authority  to  in- 
dorse the  said  bonds  "Forfeited,"  so  as  to  claim 
any  right  against  the  orator.  In  conclusion, 
the  complainant  averred  that,  said  executions 
being  In  the  hands  of  the  sheriff  of  Jeffer- 
son county,  be  was  proceeding  to  enforce 
the  same,  and.  unless  restrained  by  an  in- 
Junctiom,  would  levy  upon,  seU,  and  sacrifice 


the  complainant's  property  to  satisfy  said  ex- 
ecutions. The  prayer  of  this  bill  was  for 
an  injunction  restraining  the  defendants 
Fecbhelmer,  Fishel  &  Co.,  each  member  of 
said  firm,  their  attorneys  and  agents,  from 
further  proceeding  against  the  complainant, 
upon  said  executions,  and  from  further  inter- 
fering with  his  property,  by  reason  of  said 
executions,  and  that  the  complainant  be  de- 
creed as  released  from  all  liability  on  said 
bond.  In  accordance  with  the  direction  to 
the  register,  a  writ  of  Injtmction  was  issued 
upon  the  complainant  executing  the  Injunc- 
tion bond.  The  condition  of  said  bond, 
which  was  executed  by  the  complainant,  was 
as  follows:  "Now,  therefore,  the  condition 
of  the  above  obligation  is  such  that  if  the 
above-bounden  Eugene  F.  Enslen,  his  execu- 
tors, administrators,  or  any  of  them,  shall 
and  do  well  and  truly  pay,  or  cause  to  be 
paid,  said  execution  enjoined,  with  interest, 
all  damages  and  costs  which  may  be  decreed 
against  him,  if  the  said  injunction  is  dis- 
solved, then  the  above  obligation  to  be  void; 
otherwise  to  remain  in  fuU  force  and  virtue." 
Upon  the  issuance  of  the  injunction,  the  re- 
spondents to  said  bill,  Fechhelmer,  Fishel  & 
Co.,  moved  the  court  to  discharge  the  injunc- 
tion, upon  the  following  grounds:  "(1)  The 
register  has  not  taken  bond  with  proper  con- 
dition as  required  by  law.  (2)  The  injunc- 
tion was  Improvldently  issued,  in  that  the 
complainant  was  not  required  to  give,  and 
did  not  give,  an  injunction  bond  conditioned 
as  required  by  law.  (3)  Because  the  bond 
given  Is  conditioned  to  pay,  or  cause  to  be 
paid,  the  execution  enjoined,  with  Interest, 
and  all  damages  and  costs  which  may  be  de- 
creed against  him— that  Is,  the  complainant— 
in  case  said  Injunction  Is  dissolved,  whereas 
the  bond  should  have  been  conditioned  to 
pay  all  damages  and  costs  which  any  per- 
son may  sustain  by  the  suing  out  of  the  in- 
junction, if  the  same  is  dissolved.  (4)  Be- 
cause the  Injunction  did  not  Issue  to  ^oin 
proceedings  after  Judgment,  nor  to  enjoin  a 
Judgment,  and  hence  bond  should  not  have 
been  conditioned  according  to  section  3522  of 
the  Code,  as  amended  by  the  act  of  the  legis- 
lature (Acts  1888-89,  p.  116),  bat  should 
have  been  conditioned  in  accordance  with 
section  3524  of  the  Code,  as  amended  by  said 
act  of  the  legislature."  On  the  submission 
of  this  motion,  the  chancellor  decreed  that  it 
was  not  well  taken,  and  overruled  the  same. 
Thereupon  the  respondents  moved  the  court 
to  require  the  complainant  to  give  an  InJimo> 
tlon  bond  with  proper  condition,  and,  in  de- 
fault thereof,  te  discharge  the  Injunction 
previously  issued  by  the  register,  upon 
grounds  which  were  substantially  the  same 
as  those  stated  above,  with  the  following  ad- 
dition thereto,  which  Is,  "(5)  because  if  it 
should  have  been  given  under  section  3522, 
as  amended,  it  Is  not  so  conditioned;  that  la 
to  say,  It  is  conditioned  to  pay  the  ezeca- 
tion,  and  not  any  Judgment  enjoined."  Up* 
on  the  submission  of  this  motion,  the  same 
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was  overruled  by  the  chancellor.  The  said 
respondents,  by  petition,  apply  to  this  court 
for  a  writ  of  mandamus,  directed  to  the 
Honorable  Thomas  Cobbs,  Ch.,  sitting  in 
said  cause,  commanding  him  to  grant  the 
motion,  made  in  said  cause  by  the  present 
petitioners,  to  discharge  the  said  injunction, 
or  to  make  an  order  discharging  the  said  in- 
junction, unless  the  said  Enslen  shall  exe- 
cute a  bond,  with  condition  "to  pay  all  dam- 
ages and  costs  which  any  person  may  sustain 
by  the  suing  out  of  said  injunction,  if  the 
same  is  dissolved,"  or  "to  pay  the  Judgment 
enjoined,  with  costs,  and  all  such  damages 
and  costs  as  may  be  decreed  against"  the 
said  Bnalen,  and,  in  default  of  the  execution 
of  such  bond,  to  order  the  chancellor  to  dls- 
solve  the  injunction. 

Caboniss  &  Wealdey,  for  petitioners. 

McGLBLLAN,  J.  SecUon  3613  of  the  Code 
provides  for  an  appeal  to  the  supreme  court 
from  an  interlocutory  orders,  in  term  time  or 
vacation,  sustaining  or  dissolving  injunc- 
tions. An  order  discharging  an  injunction  is 
quite  a  dilferent  thing  from  an  order  dissolv- 
ing an  Injunction,  and  it  has  been  decided 
that  the  section  referred  to  above  does  not 
authorize  an  appeal  from  an  order  dischar- 
ging an  injunction.  Ex  parte  Sayre  (Ala.) 
11  South.  378.  Had  the  legislative  purpose 
In  the  enactment  of  that  section  been  to 
authorize  an  appeal  from  an  order  overruling 
and  denying  a  motion  to  discharge  an  in- 
junction. It  is  not  conceivable  that  the  law- 
makers would  not  also  have  therdn  author- 
ized an  api>eal  from  an  order  granting  such 
motion  and  discharging  an  injunction.  That 
this  was  not  done  convinces  us  that  there 
was  no  purpose  to  authorize  an  appeal  trom 
any  order  made  on  a  motion  to  discharge  an 
injunction,  and  that  the  whole  operation  of 
section  3613  is  upon  orders  on  motions  to 
dissolve  injimctions.  In  the  case  at  bar  there 
was  a  motion  to  discharge  the  Injunction,  on 
the  ground  that  the  bond  given  for  the  issu- 
ance thereof  was  not  the  bond  in  respect  of 
its  condition  which  the  statute  required  on 
the  case  made  by  the  bill,  unless  complainant 
executed  a  sufficient  bond.  The  chancellor 
overruled  the  motion,  and  refused  to  dis- 
charge the  writ  No  interlocutory  appeal 
from  this  action  of  the  chancellor  being  al- 
lowed by  section  3613,  or  any  other  statutory 
provision,  and  it  not  being  a  matter  for 
remedy  on  appeal  from  a  final  decree  in  the 
cause,  our  opinion  is  that  mandamus  is  the 
appropriate  remedy  for  the  correction  of  the 
chancellor's  action.  If  it  be  erroneous.  We 
do  not  think,  however,  that  the  chancellor 
erred  in  refusing  to  discharge  the  injunction 
here.  The  purpose  of  this  bill  was  and  is 
"to  stay  iK'oceedlngs  of  the  Judgment  in  a 
personal  action,"  within  the  clear  intention  of 
section  3522  of  the  Code.  It  is  quite  true 
that  no  Judgment  had  been  rendered  against 
the  complainant  eo  nomine,  but  a  Judgment 


had  been  rendered  against  the  claimant, 
whose  surety  complainant  was,  In  the  trial 
of  his  dalm  to  the  property  attached,  and 
which  had  been  delivered  to  him  on  the  bond 
signed  by  the  claimant,  complainant,  and  an- 
other. This  Judgment  was  for  the  property 
th'is  claimed  and  taken  by  the  claimant,  or 
its  alternate  value.  The  property  was  not 
returned  within  the  statutory  period,  and, 
when  that  had  elapsed,  the  sheriff  returned 
the  claim  bond  as  forfeited.  This  forfeiture, 
together  with  the  fact  that  Judgment  had 
been  entered  against  the  complainant,  au- 
thorized the  issuance  of  execution  against 
the  sureties.  The  Judgment  against  the  prin- 
cipal in  the  bond  was  in  legal  effect  con- 
verted by  operation  of  law,  through  the  re- 
turn of  forfeiture,  into  a  Judgment  against 
the  sureties,  for  all  the  purposes  of  section 
3522,  and  the  bond  necessary  for  them  to 
^ve  to  stay  proceedings  thereunder  against 
them  is  that  prescribed  by  that  section,  which 
was  given  in  this  case.    Mandamus  denied. 


(46  La.  Ann.) 
IiACHMAN  et  al.  v.  BLOCK  et  aL    (No,  U,- 

ses.)! 

(Supreme  Court  of  Louisiana.    April  8,  1894.) 

CONTmOV  OF  SdBBTTSHIF  —  QUABAJITT — AOOBPIV 
▲NGE  —  CONCBALMENT  OV  FaOTS  BT  QVAUAHIBS 

— Ep»kot. 

X.  Suretyship  is  defined  to  be  an  accessory 
promise,  by  which  a  person  binds  himself  for  an- 
other already  bound,  and  a  guaranty  is  a  collat- 
eral engagement  to  answer  for  the  debt,  default, 
or  miscarriage  of  another  person;  the  former  be- 
ing treated  of  in  the  Code,  and  the  latter  being 
governed  by  the  precepts  of  the  law  merchant. 

2.  A  contract  of  suretyship  or  guaranty, 
like  other  contracts,  requires  the  concurrence  of 
intention  in  two  mmds,  one  of  whom  promises 
something  to  another  who  accepts.  Consequent- 
ly a  mere  offer  to  guaranty  is  not  binding  on- 
til  acceptance  by  the  person  to  whom  it  is  made, 
and,  nntil  acceptance,  it  is  revocable. 

3.  An  acceptance  of  a  proffered  suretyship 
or  guaranty  ma]r  be  given  at  any_  time  before 
the  person  maung  it  changes  his  mind  and 
withdraws  his  proposition;  but  acceptance  may 
be  either  express  or  implied,  or  it  may,  under 
certain  circumstances,  be  manifested  by  silence 
or  inaction. 

4.  If,  however,  a  proposition  of  guaranty  or 
Boretyship  be  made  in  terms  that  are  absolute, 
evidencing  a  design  to  give  the  other  party  the 
right  of  concluding  the  engagement  bv  his  as- 
sent, the  proposer  will  be  irrevocably  bound  hy 
such  assent,  either  express  or  implied,  and  lus 
signification  of  dissent  thereafter  will  be  of  no 
avail. 

5.  A  distinction  is  taken— one  that  is  ob- 
served in  all  the  authorities— between  a  guar- 
anty that  is  absolute  and  unconditional  in  its 
terms  and  a  mere  offer  of  guaranty,  depending 
oa  acceptance,  and  not  binding  nnnl  it  is  ac- 
cepted, expressly  or  impliedly. 

6.  Of  the  acceptance  of  an  absolute  guar- 
anty, notice  is  not  requisite,  but,  of  a  mere  offer 
of  guaranty,  the  guarantee's  acceptance  must 
be  notified  to  the  gnarantor,  such  notification 
being  of  the  essence  of  the  agreement. 

7.  If  the  agreement  onda  present  considera- 
tion be  treated  as  a  California,  rather  than  a 

'BabMuring  pending. 
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Ix>uial«na,  contract,  the  law  is  approzimatelr 
the  same,  as  by  the  CSalifornla  Code  notice  of 
the  acceptance  of  a  letter  of  credit  is  not  re- 
quired, nnlesa  the  terma  of  the  letter  of  credit 
require  it. 

8.  Judicial  admiasiona,  made  In  the  interest 
of  a  person  not  a  party  to  tite  suit  in  which 
same  are  made,  operate  between  the  parties  in 
interest  like  stipulations  pour  antrui  in  con- 
tracts, and  th^  cannot  be  recalled  by  the  party 
making  them,  after  they  have  been  accepted 
and  acted  upon  by  the  party  in  whose  f aror  they 
are  made. 

9.  The  rule  is  that  Tolantary  disclosure  need 
only  be  made  by  a  proposed  guarantee  to  the 
offering  guarantor  of  such  facts  as  tend  to  show 
tliat  the  contract  between  himself  and  the  debt- 
or may  be  different  from  that  the  guarantor 
might  naturally  expect;  but,  in  order  to  enable 
the  guarantor  to  aToia  the  contract  by  means 
of  an  equitable  discharge,  predicated  upon 
fraudulent  concealment  of  material  facts,  such 
material  facts  must  constitute  parts  of  the  trans- 
action, and  necessarily  operate  as  an  inducement 
to  the  guarantor  to  bind  himself:  and  these 
facts  must  immediately  affect  his  liability,  and 
bear  directly  on  the  particular  transaction  to 
wluch  the  suretyship  attaches. 

10.  Unless  interrogated,  a  creditor  is  under 
no  obligation  to  disclose  facts  in  no  manner  con- 
nected with  the  business  which  is  the  subject 
of  the  suretyship,  though  such  facts  would 
probably  liave  a  decided  influence  on  the  surety 
in  entering  into  the  contract;  and  the  current 
and  weight  of  authority  supports  the  proposi- 
tion that,  unless  inquiry  be  made  by  the  guaran- 
tor, it  is  not  obligatory  upon  the  guarantee  to 
volunteer  a  disclosure  of  the  debtor's  previous 
embezzlement,  and  his  failure  to  make  such  a 
disclosure  will  not  constitute  a  fraudulent  con- 
cealment tliat  will  operate  the  surety's  dis- 
charge. 

11.  Under  the  law  of  this  state  a  surety 
may  oppose  to  the  creditor  all  the  exceptions  be- 
longing to  the  principal  debtor  which  are  in- 
herent to  the  debt,  but  he  cannot  oppose  exeep- 
tiona  which  are  personal  to  the  debtor. 

(Syllabus  by  the  Court) 

Appeal  from  dvll  district  court,  parish  of 
Orteana. 

Action  by  Lachman  ft  Jacobl  against  Henry 
Block  &  Bro.  and  Calml  Lazard.  Judgment 
for  defendant  liOzard,  and  plalntisa  appeaL 
Kerorsed. 

Bernard  Tltche  and  Pi^cy  Robots,  for  ap- 
pellants. Farrer,  Leake  &  Lemle,  Lazarus, 
Moore  &  Luce,  and  Farrer,  Jonaa  &  Kmtt- 
■dinitt,  for  appellees. 

WATKINS,  J.  As  against  Henry  Block  ft 
Bro.,  this  suit  is  brought  upon  a  matter  of 
Indebtedness, ,  aggregating  about  $10,000  in 
amount,  accompanied  l^  an  attadunent;  but, 
as  against  Lasard,  it  Is  founded  on  an  in- 
stmment  of  the  following  tenor,  Tia.:  "New 
Orleans,  June  4th,  1891.  Messrs.  Lachman 
&  Jacobl,  San  Francisco,  CaL— Oentlemen:  I 
hereby  agree  to  become  surety  for  Henry 
Blodc  ft  Bro.  for  the  sum  of  $10,000,  Jointly 
and  severally  with  Henry  Block  ft  Bro.  This 
agreement  to  bind  me  in  the  cmm  of  $10,000 
until  the  16th  day  of  October,  1891.  Very 
respectftilly,  [Signed]  0.  Lazard."  This  in- 
strument presents  the  only  matter  in  con- 
troversy in  tills  case,  the  defendants  Block 
ft  Bro,  having  been  confessedly  insolvent  at 


the  time  suit  was  filed,  and  at  ibis  time  ur- 
ging no  defense;  and  their  property  and  as- 
sets having  been  attached  by  varlooa  cred- 
itors previous  to  institution  of  this  suit,  and 
notably  by  0.  Lazard  ft  Co.,  of  which  firm  the 
defendant  C.  Lazard  is  a  member.  Varlooa 
defenses  were  urged  in  the  court  below  on 
the  part  of  Lazard,  the  purport  of  whidi  la 
as  follows,  viz.:  (1)  That  there  was  no  ac- 
ceptance of  the  guaranty  on  the  part  of  the 
plaintiff;  (2)  that  the  guaranty  was  pro- 
cared  i^  fraud  on  the  part  of  Block  &  Bro. 
and  concealment  on  part  of  plaintiffs;  (3) 
that  the  debt  sued  on  is  not  the  one  that  was 
guarantied;  (4)  that  the  Items  of  indebted- 
ness sued  on  matured  after  the  16th  of  Octo- 
ber, 1891,  and  do  not  come  within  the  limit 
fixed  in  the  contract  of  guaranty;  (6)  that, 
in  any  event,  he  can  only  be  held  liable  for 
items  of  indebtedness  Henry  Block  ft  Go. 
contracted  after  June  4,  1891,— date  of  agree- 
ment On  these  issues  the  case  was  tried, 
and  Judgment  rendered  in  favor  of  the  de- 
fendant, and  the  plaintiffs  have  appealed. 

It  is  manifest  that  the  first  two  defenses 
are  the  most  serious,  and  on  them  the  dis- 
trict Judge  rested  his  opinion  exclusively,  em- 
ploying this  language,  viz.:  "Tlie  corres- 
pondence, the  circumstances,  the  testimony, 
leave  no  doubt,  in  my  mind,  that  the  letter 
of  guaranty  on  which  Lazard  Is  sued  was 
obtained  by  fraud,  collusion,  and  misrepre- 
sentation, devised  Jointiy  by  Lachman  & 
Jacobl  and  the  Block  Brothers."  These  de- 
fenses must  be  first  analyzed. 

1.  In  limine,  an  exception  of  no  cause  of 
action  was  propounded,  and,  by  the  Judge, 
referred  to  the  merits.  As  this  is  a  suit  upon 
an  unconditional  obligation  of  the  defendant, 
who  has  not  disavowed  his  signature,  a  cause 
of  action  has  been  plainly  stated.  The  ex- 
ception must  be  overruled. 

2.  The  matter  of  controversy  between  coun- 
sel, and  that  for  the  court  to  decide.  Is 
whether  it  was  oUIgatoty  upon  the  plain- 
tiffs to  give  the  guarantor  or  surety  notice 
of  their  acceptance  of  the  guaranty  or  sure- 
tyship as  a  condition  precedent  to  Its  valid- 
ity. The  law  of  guaranty  Is  not  treated  of, 
eo  nomine,  tn  the  dvll  Code,  but  It  furnishes 
and  formulates  rules  for  the  Interpretation 
of  the  contract  of  suretyship  in  its  stead, 
the  contract  of  guaranty  being  governed  and 
controlled  by  the  precepts  of  the  law  mer- 
chant In  order  to  arriTa  at  an  accurate 
condnslon  with  regard  to  the  question  of 
notice.  It  will  be  necessary  to  summarize  and 
compare  the  essential  Ingredients  of  the  con- 
tracts of  suretyship  and  guaranty.  The  Code 
defines  suretyship  to  be  an  accessory  prom- 
ise, by  which  a  person  binds  himself,  for  an- 
other already  bound,  and  agrees  with  the 
creditor  to  satisfy  the  obligation  If  the  debtor 
does  not  Rev.  Civ.  Code,  art  3035.  It  must 
be  restrained  within  the  limits  intended  by 
the  contract  Id.  art.  3039.  The  imrety  Is  en- 
titied  to  have  the  creditor  dlsctii^  the  prop- 
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erty  of  tbe  principal  debtor,  except  he  haB 
become  "bound  in  solldo,  Jointly  with  the 
debtor.  In  which  case  the  effects  of  his  en- 
gagement are  to  be  regulated  by  the  same 
principles  which  haTe  been  established  for 
debtors  in  solido."  Id.  arts.  3045,  8060.  A 
gnaranty  is  a  collateral  engagement  to  an- 
swer for  the  debt,  default,  or  miscarriage  of 
another  person.  De  Coly.  Guar.  p.  1.  That 
author  states  the  essential  requisites  of  the 
contract  to  be  (1)  the  mutual  assent  of  the 
parties;  (2)  that  the  parties  be  capable  of 
contracting;  (8)  that  it  be  supported  by  a 
yalnable  considwatlon.  Wlt]^  regard  to  the 
mutual  assent  of  the  parties,  he  says:  "Bv- 
eiy  contract  includes  a  concurrence  of  in- 
tention In  two  parties,  one  of  whom  prom- 
ises something  to  the  other,  who,  on  Us 
part,  accepts  such  promise.  Until,  therefore, 
an  acceptance  be  given  (which  must  be  an 
absolute  and  unconditional  acceptance  of  tbe 
previous  ofTer),  the  promisor  is  not  liable. 
In  accordance  with  this  doctrine,  it  has  been 
decided  that  a  mere  offer  to  guaranty  is  not 
binding  until  acceptance  b7  the  person  to 
whom  the  offer  is  made.  Till  then  It  Is  re- 
vocable by  the  party  maMng  It"  Id.  pp.  2, 
S.  Tested  by  these  iHrindples,  the  agree- 
ment under  consideration  must  be  regarded 
rather  in  the  light  of  a  contract  of  surety- 
ship than  of  guaranty,  though  the  two  en- 
gagements possess  many  similar  features. 
It  unequivocally  states  that  the  defendant 
Lazard  agrees  "to  become  surety  for  Henry 
Block  &  Bro.;"  to  become  surety  for  Henry 
Block  &  Bro.  "for  the  spedfled  sum  of  $10,- 
000."  It  declares  that  his  undertaking  Is 
"jointly  and  severally  with  Henry  Blodt  & 
"Bro."  It  is  oonduded  with  the  statement 
tbat  "this  agreement  [is]  to  bind  [talm]  in 
the  sum  of  $10,000  until  the  16th  day  of 
October,  1891."  We  find  from  the  foregoing 
recitals— First,  that  it  Is  a  contract  of  sure- 
iTShlp  In  terms  as  it  is  In  substance;  second, 
ttiat  the  amoimt  for  which  the  soretyshlp  Is 
undertaken  is  fixed  and  certain;  third,  that 
the  contract  is  Joint  and  several,  and  is 
operatlvs  as  a  solidary  engagement,  which  is 
to  be  construed  according  to  the  principles 
that  have  been  established  by  the  Code  for 
lite  Interpretation  of  solidary  obligations; 
fourth,  that  It  Is  of  limited  dxutition.  As 
a  contract  of  suretyship,  notice  of  its  ac- 
ceptance on  the  part  of  the  creditor  seems 
not  to  be  contemplated  by  the  Code,  no 
such  requirement  being  specified  In  those 
articles  treating  of  that  subject 

On  the  question  "of  the  consent  necessary 
to  give  validity  to  a  contract"  the  precepts 
of  onr  Code  are  quite  similar  to  those  we 
have  quoted  from  De  Colyar's  treatise  on 
the  Law  of  QuarantleB.  It  provides  that 
"the  contract  consisting  of  a  proposition  and 
Ibe  consent  to  It  the  agreement  is  incom- 
plete until  the  acceptance  of  the  person  to 
wlu»n  It  Is  proposed.    If  be  who  proposest 


should  before  that  consent  Is  given,  change 
his  intention  upon  the  subject,  the  concur- 
rence of  the  two  wlUs  Is  wanting,  and  there 
is  no  contract"  Rev.  'Civ.  Code,  art  IBOO. 
But  It  likewise  declares  that  the  proiioser 
"is  bound  by  his  proposition,  and  the  signifi- 
cation of  his  dissent  will  be  of  no  avail,  if 
ih«  propotition  bt  made  in  Urmt,  tehieh  evi- 
denee  a  deiign  to  give  the  other  parly  the 
right  of  eonelvdinff  the  eontraet  by  hit  at- 
tent,'  etc.  Id.  art  1802.  (Our  italics.)  It 
further  declares  that  "the  acceptance  needs 
not  be  made  by  the  same  act  or  In  point  of 
time,  immediately  attee  the  proposition;  if 
made  at  any  time  before  the  i>erson  who  al- 
tera, or  promises,  has  changed  his  mind,  or 
may  reasonably  be  presumed  to  have  done  so, 
it  Is  sufficient"  Id.  art  1804.  It  further 
declares  that  "the  proposition  as  well  as  the 
assent  to  a  contract  may  be  exjnress  or  im- 
plied." Such  assent  "Is  Implied,  wh«i  It  Is 
manifested  by  actions,  even  by  silence,  or  by 
Inaction,  in  cases  in  which  they  can,  from 
circumstances,  be  supposed  to  mean,  or  by 
legal  presumpticm,  are  directed  to  be  con- 
sidered as  evidence  of  an  assent"  Id.  art 
1811.  It  likewise  declares  that  "silence  and 
inacticm  are,  also,  under  some  circumstances, 
the  means  of  showing  an  assent  that  con- 
stitutes en  obligation."  Id.  art  1817.  And 
the  rules  on  the  subject  are  concluded  with 
the  declaration  that  "when  the  law  does  not 
create  a  legal  presumption  of  consent  firom 
certain  facts,  then,  as  In  the  case  of  other 
simple  presumptions.  It  must  be  left  to  the 
discretion  of  the  Judge,  whether  assent  is 
to  be  implied  &^>m  them  or  not"  Id.  art 
1818.  These  are  the  rules  of  law  applicable 
to  all  contracts,  including  ths  contract  of 
suretyship.  Applying  them  to  the  agree- 
ment or  proposition  of  the  defendant '  and 
it  seems  to  be  clear  that  the  plalntiffB  were 
not  bound'  to  accept  same  before  It  became 
complete,  because  It  was  made  in  terms 
which  evidence  a  design  on  the  part  of 
Lazard  to  give  them  the  right  to  conclude 
it  by  their  sim^de  assent;  and  the  facts  dis- 
posed by  the  record  sattaTy  us  that  the  plain- 
tiffs acted  on  the  defendants'  agreement  "to 
become  surety  for  Henry  Block  &  Bro."  by 
extending  them  a  line  of  credit  They  would 
not  otherwise  have  extended  to  them.  And 
that  this  line  of  credit  began  Immediately  af- 
ter the  receipt  of  the  defmdants'  agreement 
Is  evidenced  by  the  items  of  the  account 
sued  on,  and  which  are  nndenled.  And,  If 
acceptance  be  deemed  essential,  the  circum- 
stances clearly  indicate  plaintiffs'  assent- 
such  an  assent  as  puts  it  b^ond  the  power 
of  the  defendant  Lasard  to  voluntarily  with- 
draw from  his  engagement  Certain  it  is 
that  no  formal  notification  of  the  credit- 
or's acceptance  is  required  by  our  law 
as  a  condition  precedent  to  the  completion 
of  a  o(mtract  of  suretyablp.  De  Colyar  draws 
a  distlnctiiai  between  a  proposition  of  guai^ 
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anty  which  Is  absolute  and  ancoadltlonal  In 
Its  items— like  the  contract  before  us— and  one 
containing  a  mere  "offer  of  guaranty,"  •which 
"is  not  binding  until  acceptance  by  the  i>er- 
son  to  whom  the  offer  is  made,."  and  which 
remains  revocable  until  such  acceptance  oc- 
curs. But  of  this  mere  offer  of  guaranty 
the  author  states  that  "it  is  not,  as  a  rule, 
necessary  that  the  acceptance  should  be  ex- 
press; it  may  be  implied."  And  in  Ulustra- 
tioa  of  that  rule  he  furnishes  the  following 
example,  viz.:  "Thus,  when  an  offa:  of  guar- 
anty is  in  these  terms:  'I  agree  to  be  security 
to  you  for  T.  0.,  for  whatever  you  may  trust 
him  with  while  in  your  employ,  and  in  case 
of  default  to  make  the  same  good,'— as  soon 
as  the  person  to  whom  it  la  given  employs 
T.  C.  (but  not  before),  the  guaranty  attaches, 
and  becomes  binding  on  the  party  who 
gave  it,  without  any  formal  acceptance." 
De  Cioly.  Guar.  p.  3.  But  the  doctrine  is 
much  more  strongly  stated  by  an  English 
Judge  in  the  following  words,  viz.:  "If  a 
person  otten  a  guaranty,  and,  more  still,  if 
he  signs  a  guaranty  by  which  he  makes  him- 
sdf  liable,  and  that  be  sent  to  the  othw 
party,  tueA  othtr  party,  if  he  mean*  n<^  to  ac- 
eept  the  gvaranty,  it  bound  expreuly  to  diitent 
triAin  a  rtatondble  tims;  and  if  he  keepe  the 
guaranty  an  unreasonable  time  he  ie  deemed  to 
accept  jutt  the  tame  a*  if  he  had  auented  toil  by 
worde,  and  if  he  hat  ever  accepted  it  either  by  teord 
or  by  act  he  cannot  aftirwtrde  retract, "  Id.  p.  8. 
(Our  italics.)  Pope  t.  Andrews,  0  Gar.  ft  P. 
564.  According  to  this  treatise  on  the  law 
of  guaranty,  as  it  is  understood  in  England, 
and  as  it  is  interpreted  in  the  English  Juris- 
prudence, even  an  offer  of  guaranty  becomes 
binding  on  the  guarantor,  without  other  ac- 
ceptance by  the  guarantee  than  acting  under 
it;  and  it  is  esteemed  the  duty  of  the  per- 
son to  whom  such  offer  is  delivered  to  ex- 
pressly dissent  therefrom  If  it  be  his  inten- 
tlMi  not  to  accept,  and  within  a  reasonable 
time,  othowise  his  acceptance  of  the  offer 
will  be  implied.  Referring  to  the  defend- 
ant's iM-ief,  we  find  his  argument  addressed 
to  the  offer  of  guaranty  ex<dusively.  Thus: 
"We  contend  that  the  letter  of  Lazard  to 
Lachman  &  Jacobl  was  nothing  more  aar 
less  than  an  offer  to  guaranty;  and  in  this 
we  are  supported  by  the  Jurisprudence  of 
this  state,  and,  so  far  as  we  have  been  able 
to  find,  by  the  JurisiHnidence  of  the  United 
States  supreme  court  and  the  supreme  court 
of  every  other  state  in  the  Union."  Though 
far  from  conceding  that  the  agreement  un- 
der consideration  is  a  mere  offer  of  guaranty, 
—the  terms  of  the  instrument  being  abs(dute 
and  unconditional,— it  is  apparent  from  cas- 
ual observation  that  the  authorities  quoted 
by  the  defendants'  counsel  deal  with  that 
questloa  exclusively.  Many  of  them  are 
baaed  on  letters  of  credit,  compliance  with 
which  is  purely  optional  on  the  part  of  the 
party  addressed.   Busseil  t.  Glarke^  7  Crandi, 


91;  Edmonston  t.  Drake,  5  Pet  624;  Doug- 
lass V.  Reynolds,  7  Pet  125;  Lee  v.  Dick,  10 
Pet  482;  Adams  v.  Jones,  12  Pet  207. 
All  of  these  cases  proceed  upon  the  principle 
that  is  announced  in  Kellogg  v.  Stockton, 
29  Pa.  St  460.  "In  aU  cases,"  say  the  court, 
"when  a  plaintiff  seeks  to  make  one  liable 
for  the  debt  of  another,  the  case  must  be 
plainly  made  out  Every  ambiguity  in  the 
evidence  is  in  tayoe  of  the  defendant  It 
is  essential,  in  such  case,  that  the  plaintiff 
should  accept  and  give  credit  on  the  faith 
of  the  proposition;  and  it  is  equally  nec- 
essary that  th^  guarantor  should  be  notified 
that  his  proffer  has  been  accepted,  otherwise 
there  is  no  contract  A  mere  offer,  not  ac- 
cepted, is  not  a  contract;  and  a  mere  men- 
tal acceptance  of  a  proposition,  not  communi- 
cated to  the  party  to  be  charged,  is  not  an 
acceptance  at  all,  in  the  eyes  of  the  law." 
Vide  Coe  v.  Buehler  (Pa.  Sup.)  5  AtL  20. 
The  decisions  of  the  Arkansas  com^  are  to 
the  same  effect  Lane  v.  Levillian,  4  Arlc 
84;  McCollum  t.  Gushing,  22  Ark.  540. 
The  decisions  of  the  Alabama  court  are  of 
like  tenor.  Lawson  t.  Townes,  2  Ala.  373; 
Walker  v.  Forbes,  25  Ala.  139.  The  rule  was 
similarly  stated  in  Mussey  r.  Rayner,  22 
Pick.  223;  also  in  Rankin  v.  Childs,  9  Mo. 
674,  and  Hill  v.  Calvin,  4  How.  (Miss.)  231. 
This  rule  was  by  the  Illinois  court  extended 
to  an  offer  to  guaranty  the  payment  ot 
merchandise,  thus:  "An  offer  to  guaranty 
the  payment  of  goods  to  be  sold  to  a  third 
person  does  not  become  a  complete  contract, 
so  as  to  bind  the  guarantor,  until  the  guar- 
antee has  given  notice  to  the  guarantor  at 
his  acceptance  of  the  guaranty,  and  has  ex- 
tended credit  to  the  proposed  purchaser." 
Ruffner  v.  Love,  33  m.  App.  601;  Ttauastg 
V.  Reid,  30  N.  E.  1082.  In  Bank  y.  Sloo,  16 
La.  539,  our  predecessors  seemed  to  hare 
f(^owed  the  rule  as  laid  down  In  Gremer 
V.  Higginson,  1  Mason,  323,  Fed.  Gas.  No. 
3383,  and  Douglass  y.  Reynolds,  7  Pet  113, 
and  which  are  in  keeping  with  other  cases 
cited  supra,  and  affirmed  a  Judgment  dis- 
charging the  proffered  guarantors  because 
they  had  been  given  no  notice  of  the  ac- 
ceptance of  their  guaranty  of  a  letter  of  cred- 
it nor  of  advances  made  under  it  "nor  un- 
til the  circumstances  of  the  debtors  were 
materially  changed  by  the  dishonor  of  the 
bill."  In  his  treatise  on  the  Law  of  Surety- 
ship and  Guaranty  Mr.  Brandt  broadly  states 
the  doctrine  of  the  common  law  (m  this  sub- 
ject to  be  in  keeping  with  the  principles  an- 
nounced in  the  American  decisions  above 
quoted.  "A  question  often  arising  upon  cc»n> 
morcial  guaranties  is  whether,  in  order  to 
charge  the  guarantor,  it  is  necessary  that 
he  be  notified  of  the  acceptance  of  the  guar- 
anty by  the  person  acting  up<Hi  It  When  the 
guaranty  is  a  letter  of  credit,  <«■  is  an  offer 
to  become  respMksible  for  e  credit  which  may 
or  may  not  be  given  to  another,  at  the  optUn 
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of  tbe  party  to  Trbom  tiie  application  for 
credit  Is  made,  tbe  great  weight  of  author- 
ity Is  that  the  guarantor  must,  within  a  rea- 
sonable time,  be  notified  of  the  acceptance 
of  the  guaranty."  1  Brandt,  Sur.  (2d  Ed.) 
{  186.  But  this  author  quotes  approvingly 
from  a  decision  of  tbe  Massachusetts  court. 
In  which  tbe  same  distinction  is  taken  be- 
tween an  ofTer  of  guaranty  and  an  absolute 
guaranty  that  Is  made  by  De  Colyar.  "The 
distinction,"  say  tbe  court,  "is  between  an 
offer  to  guaranty  a  debt  about  to  be  created, 
the  amount  of  which  tbe  party  making  the 
offer  does  not  know,  and  It  Is  uncertain 
whether  the  offer  will  be  accepted,  so  that 
be  may  be  ultimately  liable,  and  the  case 
of  an  absolute  guaranty,  the  terms  of  which 
are  definite  as  to  Its  extent  and  amount 
In  the  latter  case  no  notice  is  necessary  to 
the  guarantor,  whereas  in  the  former  case 
tbe  contract  is  not  completed  until  the  offer 
is  accepted."  Allen  ▼.  Pike,  3  Cush.  238; 
1  Brandt,  Sur.  t  188.  The  actlob  In  Davis 
▼.  Wells,  104  n.  S.  159,  was  brought  on  on 
unconditional  contract  of  guaranty  to  tbe 
extent  of  $10,000,  and  the  answer  of  tbe 
guarantor  was  that  there  was  no  notice  of 
tbe  guarantees'  acceptance  of  the  guaranty, 
and  of  their  Intention  to  act  under  It;  but 
tbe  court  held  that  the  rule  requiring  notice 
by  the  guarantee  of  bis  acceptance  of  a 
guaranty,  and  his  intention  to  act  under  It, 
applies  only  where  the  Instrument  is,  In 
legal  effect,  an  offer  or  proposal  of  guaranty, 
and  not  when  It  Is  an  absolute  guaranty; 
the  court  maintaining  the  principle  that  the 
contract  of  guaranty  is  the  obligation  of  a 
surety.  The  same  distinction  was  recog- 
nized and  applied  in  tbe  various  cases  there- 
in cited  by  the  court  Menard  v.  Scudder, 
7  La.  Ann.  385,  presents  tbe  case  of  a  pro- 
spective or  continuing  guaranty,  and  the  court 
maintained  and  enfcnrced  the  contract  hold- 
ing that  the  guarantor  bad  been  construct- 
ively notified,  and  was,  consequently,  bound. 
Referring  to  the  Instrument  sued  on,  we 
find  It  couched  in  careftilly  selected  terms, 
clearly  indicative  of  the  defendant's  inten- 
tion to  bind  himself  absolutely.  Its  state- 
ment is  that  he  agrees  to  become  surety  for 
Henty  Block  &  Bro.  The  amount  is  fixed  at 
$10,000.  It  is  styled  "an  agreement  to  bind" 
the  promisor  "in  the  sum  of  $10,000."  The 
duration  of  this  agreement  is  limited  to  tbe 
15tb  of  October,  1891.  But  tbe  words  select- 
ed tar  the  purpose  of  clearly  conveying  the 
absolute  cbaractor  of  the  engagement  are,  "I 
hereby  agree  to  become  surety  for  Henry 
Block  &  Bro.,  Jointly  and  severally,"  etc.  The 
execution  of  this  Instrument  evidences  care 
and  skUL  It  Is  not  the  work  of  a  mere  lay- 
man. It  is,  in  terms,  as  well  as  In  Import 
most  absolute  and  unconditional;  and,  in  tbe 
sense  of  all  the  authorities,  English  as  well 
as  American,  formal  notice  of  its  acceptance 
by  tbe  plaintiffs  as  guarantees  was  unneces- 


sary, and  tbe  vincultmi  of  the  contract  be- 
came complete  by  Its  delivery  to  them,  and 
by  thetar  acting  on  it,  by  extending  to  the 
debtors  credit  on  tbe  faith  of  it  But,  if  tbe 
defendant's  covenant  be  treated  as  a  Califor- 
nia, rather  than  as  a  Louisiana,  contract— 
tbe  plaintiffs  residing  in  San  Francisco,  and  . 
tbe  defendant  Lazard  in  New  Orleans,— the 
situation  of  the  latter  is  not  improved,  be- 
cause the  state  of  California  has  a  Civil  Code, 
an  article  of  which  treats  of  letters  of  credit, 
and  declares  that  "the  writer  of  a  letter  of ' 
credit  is  liable  for  credit  given  upon  It  with- ' 
out  notice  to  Urn,  unless  Its  terms  express  or 
imply  the  necessity  of  giving  a  notice."  Sec- 
tion 2865.  On  this  state  of  the  authorities 
and  the  law  we  feel  bound  to  bold  that  tbe 
plaintiffs  were  dispensed  from  giving  to  tbe 
defendant  Lazard  notice  of  their  acceptance 
of  his  contract  of  guaranty  or  suretyship. 

3.  Tbe  defendant's  answer  sets  out  bis  rlgbt 
to  be  discharged  in  the  form  of  a  threefold 
proposition,  thus:  (1)  That  it  was  plaintiffs' 
duty  to  put  him  in  possession  of  all  tbe  facts 
likely  to  materially  affect  bis  responsibility, 
but  they  did  not  do  so,  and,  on  the  contrary, 
concealed  the  facts  in  relation  thereto  which 
would  have  prevented  bis  signing  the  letter 
of  guaranty,  bad  be  been  made  aware  of 
their  existence.  (2)  That  the  debtors,  Henry 
Block  &  Bro.,  obtained  said  letter  of  guaran- 
ty through  fraud  and  misrepresentaticm;  and 
the  course  of  dealing  between  them  and  the 
plaintifCs  were  such  as  to  fairly  lead  tbe  lat- 
ter to  believe  that  the  former  had  employed 
fraud  In  obtaining  tbe  letter  of  guaranty,  a.nd 
to  put  tbem  upon  Inquiry  as  to  tbe  circum- 
stances under  which  it  was  obtained.  (3) 
That,  the  letter  of  guaranty  having  been  ob- 
tained through  fraudulent  misrepresentation 
and  concealment  of  facta,  it  was  thereby  ab- 
rogated and  annulled,  and  be  became  dis- 
charged ipso  facto.  It  Is  to  be  observed  that 
the  allegations  are  general  In  terms,  and  con- 
tain no  particular  designation  of  tbe  "mate- 
rial facts"  which  tbe  plaintiffs  suppressed,  or 
reference  to  what  particular  fraudulent  de- 
vice or  misrepresentation  the  defendants 
Block  &  Bro.  resorted,  which  Influenced 
Lazard  to  execute  the  contract  of  guaranty. 
But  the  facts  seem  to  be  as  follows,  viz.: 
Prior  to  June  4,  1801,— date  of  the  agreement 
of  guaranty,— the  firm  of  Henry  Block  & 
Bro.,  of  New  Orleans,  bad  been  extensively 
dealing  in  the  wines  sold  by  Lachman  &  Ja- 
cob!, of  San  Francisco,  through  L.  Block,  tbe 
fatbor  of  Henry  BIo<^  as  plaintiffs'  agent. 
In  tbe  course  of  tbese  transactions,  Henry 
Block,  individually,  had  made  collections 
ftY>m  customers  of  bis  father  to  the  amount 
of  about  $8,000,  and  appropriated  same  to 
his  own  account  making  no  return  to  the 
plaintiffs.  This  deficit  occasioned  some  cor- 
respondence between  Henry  Block  and  the 
individual  members  of  tbe  Jacobl  firm,— 
three  only  of  tbe  lattor'a  letters  preceding  tiie 
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contract  of  gnaranty,  the  same  bearing  dates 
May  25  and  26,  1891  f  all  others  succeeding  It. 
Those  letters  appertain  exclusively  to  Henry 
Block's  shortage,  and  demand  Immediate  set- 
tlement, two  of  them  containing  casual  men- 
tion of  the  guaranty  only;  as,  for  instance: 
"The  gnaranty  written  of  we  want  in  snch 
shape  that  It  wUl  cover  all  you  owe  us  now 
[on  merchandise]  and  all  you  owe  us  here- 
after, up  to  $10,000."  Nothing  whatever  Is 
said  In  the  letters  of  Henry  Block,  replying, 
on  June  2d  and  Sd,  bnt  in  his  letter  of  the 
'  4th  he  says:  ■  "Yonr  telegram  of  3d  to  hand, 
and  contents  noted,  and  I  wire  you,  'Lazard 
guaranty  mailed  to-day,'  which  I  Inclose 
herewith.  If  I  or  onr  firm  owe  you  this  on 
that  date,  same  will  be  paid  by  C.  Lazard  & 
Co."  This  was  the  same  day  on  which  the 
letter  of  gnaranty  was  written  to  the  plain- 
tiffs, and  mailed  to  them  by  Henry  Block. 
With  respect  to  the  execution  of  the  letter  of 
gnaranty  it  appears  that  Henry  Block  called 
on  the  firm  of  C.  Lazard  &  Co.,  and  request- 
ed them  to  sign  the  guaranty.  It  was  not 
signed  by  the  firm  of  C.  Lazard  &  Co.,  be- 
cause of  objections  on  the  part  of  the  Junior 
member;  bnt  it  was  signed  by  C.  Lazard  in- 
dividually, notwithstanding  said  protest  C. 
Ijazard  is  the  father-in-law  of  Henry  Block, 
and  the  business  establishment  of  G.  Lazard 
&  Co.  is  only  a  few  squares  distant  from  that 
of  Henry  Block  &  Bro.,  the  members  of  the 
two  firms  enjoying  intimate  social  relations, 
and  all  of  them  acquainted  with  Lachman  & 
Jacobi.  The  reliance  of  the  defendant  Laz- 
ard in  procnring  release  from  his  contract  Is: 
First,  upon  the  failure  of  the  plaintiffs  to 
make  full  and  complete  disclosures,  to  all  the 
parties  concerned,  of  Henry  Block's  shortage 
and  d^alcation;  and,  second,  upon  the  facts 
which  are  disclosed  in  the  testimony  of  tiie 
two  Lazards,  to  the  effect  that  Henry  Block 
had  procured  the  signature  of  C.  Lazard  on 
the  represMitatlon  that  he  needed  it  to  enable 
him  to  purchase  600  barrels  of  wine  that  was 
a  little  sped:ed,  on  which  he  expected  to 
realize  a  profit  of  a  few  thousand  dollars. 
The  first  is  diarged  in  the  answer  to  have 
been  a  fraudulent  concealment  on  the  part  of 
plaintiflB,  which  operates  defendant's  equita- 
ble discharge;  and  the  second  was  a  misrep- 
resentation on  the  part  of  Blodi  &  Bro., 
through  which  the  letter  of  guaranty  was 
obtained;  and  that  the  course  of  dealing  be- 
tween plaintiffs  and  the  Blocks  had  been 
such  as  to  lead  them  to  believe  it  had  been 
thus  obtained.  Both  of  these  propositions  are 
strennouBly  denied  by  plaintiffs'  counsel,  and 
they  insist  that  they  did  not  participate  in 
the  negotiations  leading  up  to  the  execution 
of  the  agreement,  and  no  inquiries  were  made 
of  them  as  to  the  reason  or  necessity  for  the 
guaranty,  and  that  they  are,  consequently, 
not  in  any  way  responsible  for  defendant's 
want  of  information.  They  farther  insist 
that  these  negoliatlonB  were  undertaken  and 


consummated  by  Henry  Block  alone,  and  for 
his  individual  advantage,  and  that  he  alone 
was  guilty  of  appropriating  their  money,  and 
not  Henry  Block  &  Bro.,  for  whom  the  de- 
fendant Lazard  became  guarantor;  hence  the 
impropriety  and  want  of  necessity  for  any 
disclosures  being  made,  the  guaranty  being 
for  the  firm,  and  not  Henry  Block  alone. 

In  addition  the  plaintiffs  urge  as  an  estop- 
pel against  C.  Lazard  the  Judicial  declara- 
tions made  in  the  suit  of  C.  Lazard  &  Co. 
V.  Henry  Block  &  Bro.,— a  suit  recently 
filed,  and  still  pending,— in  which  he  sued 
for  and  claimed  Judgment  on  this  guaranty 
as  a  liability  of  the  defendants;  and,  as  a 
fiu-tber  estoppel,  the  promise  of  C.  Lazard 
to  pay  the  amount  of  this  guaranty  subse- 
quent to  the  institution  of  this  suit  From 
the  record  it  appears  that  on  the  6th  of  Oc- 
tober, 1891,-10  days  prior  to  the  termina- 
tion of  the  contract  of  guaranty,— the  firm 
of  G.  Lazard  &  Co.  obtained  an  attachment 
against  Henry  Block  &  Bro.  upon  a  claim  of 
$41,698.43,  and  caused  all  of  their  assets  to 
be  seized,  C.  Lazard  making  the  affidavit. 
The  claim  on  which  this  suit  was  brought 
exceeded  the  value  of  the  assets  of  the  de- 
fendant by  nearly  $30,000;  this  attachment 
being  first  in  point  of  time  and  in  rank  of 
lien.  Two  days  subsequent  to  the  attach- 
ment the  plainttfls,  through  their  attorneys, 
made  demand  on  C.  Lazard  for  the  pay- 
ment of  the  account  of  Henry  Block  &  Bro.. 
and  he  admitted  his  liability,  and  requested 
time  within  which  to  pay  it  It  subsequently 
transpired  that  the  $10,000  guaranty  consti- 
tuted a  part  of  the  $41,598.43  on  which  C. 
Lazard  &  Go.  brought  snlt  against  Henry 
Block  &  Bro.;  and  that,  after  the  aforesaid 
demand  had  been  made,  and  the  promise 
to  pay  had  been  given  by  O.  Lazard,  the  at- 
torneys for  the  plalntifGs  in  attachment  ap- 
peared In  court,  and  voluntarily  remitted 
the  sum  of  $10,000,  on  the  hypothesis  that 
same  bad  been  Included  "through  error  of 
fact;"  their  motion  not  indicating  what  was 
the  fact  which  was  relied  upon  as  error. 
But  the  two  Lazards,  as  witnesses,  state 
that  the  error  was  that  when  C.  Lazard's 
interview  occurred  he  understood  that  Hen- 
ry Block  &  Bro.  bad  received  the  wine  he 
expected  to  buy,  and,  if  they  had  received 
the  wine,  he  was  indebted  for  It,— or,  In  other 
words,  that  Henry  Block  &  Bro.  had  received 
the  500  barrels  of  specked  wine  which  Hen- 
ry Block  had  stipulated '  to  buy,  and  on 
the  faith  of  which  undertaking  C.  Lazard 
had  executed  the  guaranty;  and  that  such 
was  his  impression  when  he  sued  out  the 
writ  of  attachment,  though  such  was  error 
in  point  of  fact;  Henry  Blodc  &  Bro.  not 
having  received  the  wine.  This  testimony— 
and  other  testimony  of  like  character— was 
objected  to  by  plalntilia'  counsel  on  the 
ground  that  it  tended  to  contradict,  change, 
and  vary  tbe  terms  of  the  written  contract 
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-of  guaranty;  but  fhe  objectioa  was  over- 
ruled, and  the  teatimony  admitted  for  the 
puri>ose  of  throwing  light  on  the  alleged 
fraudulent  misrepresentation  and  conceal- 
ment of  facts  material  to  the  issue,  but  only 
in  the  event  of  plaintUCs  being  connected 
therewith.  There  seems  to  be  no  objection 
to  this  ruling,  but  the  record  furnishes  no 
evidence  to  any  way  connecting  the  plain- 
tiffs with  the  statement  of  the  Lazards,  and, 
consequently,  any  such  misrepresentation  or 
concealment  as  this  testimony  Intimates  can- 
not be  considered  under  the  restriction  placed 
upon  it  by  the  Judge  a  quo.  But,  If  this 
evidence  be  considered  for  the  purpose  of 
explaining  the  defendant's  admission  of  lia- 
bility to  the  plaintiffs,  and,  in  a  measure, 
counteracting  the  plaintiffs'  plea  of  estop-. 
pel,  it  recoils  upon  him;  for  the  account 
sued  <m  shows  that  the  plaintiffs  sold  Henry 
Blo<^  &  Bro.  over  700  barrels  of  wine  be- 
tween the  16th  of  June  and  the  28th  of  Sep- 
tember, 1881,— within  the  limit  of  the  guaran- 
ty,—and  it  is  for  the  piurchase  price  of  the 
goods  thus  sold  and  delivered  that  this  suit 
is  brought  This  leads  to  the  supposition 
£hat  it  was  the  expectation  of  C.  Lazard  and 
Henry  Block  that  the  specked  or  Indifferent 
wine  the  latter  contemplated  buying  could 
be  sold  at  the  market  price  of  good  wine. 
Surely,  if  such'  a  fraud  on  the  public  was 
contemplated,  plaintiffs  are  not  censurable 
feu:  not  liaving  participated  in  its  consumma- 
tion. And  this  leads  us  to  inquire  in  what 
different  manner  Henry  Block  could  have 
promised  himself  a  profit  of  two  or  three 
thousand  dollars  on  SOO  barrels  of  specked 
wine,  to  consideration  o'  the  fact,  which  la 
patent  on  the  face  of  the  plaintiffs'  account, 
that  plaintiffs  sold  the  Blodc  firm,  during 
the  tenure  of  the  guaranty,  near  800  barrels 
of  good  wine  for  the  total  price  of  $7,500. 
In  any  view  that  can  be  taken  of  this  testi- 
mony, it  is  evident  that  It  cannot  be  consid- 
ered; and,  leavtog  it  out  of  cc»isideration, 
Hiazard's  admission,  to  the  plaintiffs'  attw- 
neys,  of  his  liability  under  the  contract  of 
guaranty  or  suretyship,  stands  unimpaired 
.and  binding.  Not  only  so,  but  it  leaves  the 
rellnqulshm«it  on  the  part  of  C.  Lazard  & 
C!o.  to  their  attachment  suit  without  Justifi- 
cation or  excuse,  for  it  cannot  be  seriously 
argrued  that  the  Judicial  admissions  of  a 
party  to  a  suit  can  be  altered  at  will,  to  the 
-detriment  of  the  other  party,  or  with  re- 
spect to  those  persons  having  'an  adverse 
toterest  In  them.  C.  Lazard  &  Co.  attached 
.all  the  assets  of  Hen^  Block  &  Bro.  Thehrs 
-  was  the  first  and  ranktog  attachment  on 
their  property.  The  assets  attached  proved 
to  be  of  very  much  less  value  than  the 
amount  of  the  claims  of  the  attaching  cred- 
itors, which  included  the  amount  of  C.  Las- 
ard's  guaranty.  Having  included  the  amount 
■of  this  guaranty  to  the  account  sued  on,  and 
C  Lazard  having  made  the  affidavit  for  the 
.attachment,  the  Judicial  admissions  thereto 


contatoed  operate  like  atipalalionB  pour  au- 
trul  in  matters  of  contract,  whidi  cannot  be 
recalled  by  tbe  party  making  them  after 
they  have  been  accepted  and  acted  upon  by 
the  party  to  whose  favor  they  are  made. 
Bev.  Civ.  Code,  art  1880.  And  to  this  caM 
It  is  apparent  that  the  effort  of  Lazard  & 
Go.  was,  by  their  attachment,  to  realize  their 
own  dalm  against  the  Block  firm,  and  at 
the  same  time  recoup  the  amount  of  0.  Laz- 
ard's  obligation  of  guaranty  to  the  plato- 
tiffs;  and,  finding  themselves  to  this  posi- 
tion at  the  time  demand  was  made  on  them 
t<xe  payment,  it  seems  reasonable  and  likely 
that  these  attadtitog  creditors  examined  the 
situation  of  their  suit,  and  ascertained  that 
they  were  about  to  sustain  a  heavy  loss,  and 
tiastened  to  make  the  necessary  remittitur. 
While  there  is  no  positive  proof  of  such  ex- 
amination having  been  made  by  the  plato- 
tiffs,  yet  the  toferenoe  is  clear  that  it  was 
made,  as  they  acted  on  the  advice  of  coun- 
sel to  entering  their  remittitur,  and  notify- 
tog  the  attorneys  of  the  guarantees  that  C. 
Lazard  was  not  bound  as  guarantor.  In 
our  view,  the  attaching  creditors  cannot  be 
permitted  to  thus  alter  their  position  to  that 
suit  for  the  purpose  and  with  the  view  of 
defeattog  the  very  claim  on  which  they  at- 
tached the  goods  of  Block  &  Bro.,  and  for 
which  they  had  prayed  for  Judgment  against 
them  therein.  To  maintain  their  right  to 
thus  shift  their  position  would  be  to  contra- 
dict the  equitable  prtodple  which  is  an- 
nounced in  Kenner  v.  Holliday,  19  La.  154, 
to  the  effect  that  a  person  having  contracted 
to  pay  the  debt  of  a  third  person,  and  re- 
C^ved  prop^ily  out  of  which  it  was  to  be 
paid,  cannot  be  permitted  to  defeat  the  debt, 
and  retain  the  funds  that  were  placed  in  his 
hands  to  pay  it  This  case  comes  wlttain 
the  equity  of  that  prtodple.  And  this  court 
recenUy  said  to  Willlama  v.  Commission  Co., 
46  La.  Ann.  1013.  13  South.  394,  that  "there 
are  acts  in  Judicial  proceedings  which  btod 
the  parties  to  them,  even  so  fftr  as  third 
persons  may  be  concerned." 

These  conclusions  dispose  of  the  second 
and  third  paragraphs  of  the  answer,  and 
leave  the  first  for  our  determination,  it  in- 
volving a  question  of  law:  Was  it  the  duty  , 
of  Lachman  &  Jacobl  to  have  given  infor- 
mation to  C.  Lazard  of  Henry  Block's  de- 
falcation and  embezzlement,  in  anticipation 
of  the  former  becoming  the  surety  or  guar- 
antor for  the  latter's  firm?  In  the  first  place. 
It  must  be  kept  in  mind  that  such  a  course 
was  not  at  all  practicable,  because  Henry 
Block  procured  from  C.  Lazard  the  contract 
of  guaranty  to  response  to  a  telegram  he 
received  from  Lachman  &  Jacobi  on  the  4th 
of  June,  1891,  and  forwarded  the  same  by 
mall  on  that  date.  Consequently  there  was 
neither  time  nor  opportunity  for  any  com- 
munications between  Lazard  and  the  plain- 
tiffs to  respect  to  It  No  disclosures  were 
made  by  Henry  Block,  and  no  questtons 
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were  asked  by  Lazard,  with  regard  to  tbe 
plai&tiirs'  reasons  for  demanding  a  guaranty, 
notwithstanding  Henry  Block  &  Bro.  were 
undoubtedly  Indebted  largely  to  the  Lazard 
firm  at  that  time,  and  had  theretofore  en- 
joyed good  credit  with  the  plaintiffs,— cir- 
cumstances of  a  character  to  arouse  sus- 
picion in  the  mind  of  the  average  business 
man.  Was  the  embe^ement  of  Henry 
Block  a  material  fact,  which  Lachman  & 
Jacobl  were  bound  to  disclose  as  a  condi- 
tion precedent  to  the  yalldlty  of  the  guar> 
anty;  and  did  their  failure  to  make  the  dis- 
closure operate  an  equitable  discliarge  of 
Lazard  from  his  engagement?  It  Is  our  de- 
liberate conviction  that  such  embezzlement 
did  not  constitute  a  fact  material  to  the 
agreement  or  transaction  of  suretyship  or 
guaranty,  and  it  was  not  necessary  for  the 
guarantees  to  disclose  It,  and  that  their  fail- 
ure to  disclose  it  does  not  operate  the  re- 
lease or  discharge  of  the  defendant  To  this 
effect  is  the  weight  of  authority,  as  exhibited 
by  adjudicated  cases  and  the  opinions  of 
text  writers.  £>e  Colyar,  in  treating  of  tbe 
fraud  of  the  creditor  which  will  discharge 
the  surety,  says  that  It  was  once  supposed 
that  a  disclosure  should  be  made  of  all  ma- 
terial facts  prevailing  In  assurances  upon 
marine  and  life  risks,  and  that  their  non- 
disclosure vitiated  the  contract  of  guaranty; 
but  that  author  states  that  the  English. de- 
cisions sustaining  that  view  have  been  over- 
ruled, and  a  different  and  more  liberal  rule 
established;  citing,  among  quite  a  number 
of  other  cases,  that  of  Insurance  Co.  v. 
Lloyd,  10  Exch.  523;  and  Davles  v.  Insur- 
ance Co.,  8  Ch.  Dlv.  469.  De  Coly.  Guar, 
pp.  257,  258.  That  author  approves  the  rule 
laid  down  in  Hamilton  v.  Watson,  12  Clark 
&  F.  100,  and  which  is  that  "the  criterion 
whether  tbe  disclosure  ought  to  be  made 
voluntarily  is,  namdy,  whether  there  is  any- 
thing that  might  not  naturally  be  expected 
to  take  place  between  the  parties  who  are 
concerned  In  the  transaction;  that  Is  to  say, 
whether  there  be  a  contract  between  the 
debtor  and  the  creditor  to  the  effect  that  his 
position  shall  be  different  from  that  the 
surety  might  naturally  expect,  and,  If  so,  the 
surety  is  to  see  whether  that  is  disclosed 
to  him."  And  to  this  dass  of  cases  the  au- 
thor applies  the  rule  stated  in  Wythes  v. 
Labouchere,  3  De  Oex  &  J.  593,  which  is 
that  "tbe  concealment,  too,  must  be  of  some 
material  part  of  the  transaction  itself  be- 
tween the  creditor  and  his  debtor,  to  which 
the  suretyship  relates.  The  creditor  is  un- 
der no  obligation  to  Inform  the  intended 
surety  of  matters  affecting  the  credit  of  the 
debtor,  or  of  any  circumstances  unconnected 
with  the  transaction  in  which  he  is  about 
to  engage,  which  will  render  his  position 
more  hazardous."  Id.  p.  261.  Brandt,  in 
treating  of  this  subject,  formulates  a  like 
rule  in  more  concise  and  forcible  terms,  viz. : 
"If,  In  the  contract  of  suretyship,  thoe  1b 


any  fraudulent  concealment  on  the  part  of 
tbe  obligee  as  to  a  maUrial  part  of  'the 
trannaction,  to  induce  the  surety  to  become 
a  party,  he  is  not  bound.  But,  to  be  ma- 
terial,  it  must  be  concealment  of  some  fact 
or  circumstance  immediately  affecting  th$ 
liability  of  the  turety,  and  bearing  directly 
upon  the  particular  trantaetion  to  which 
the  rureiyship  attaehet.'  (Our  Italics.)  9 
Brandt,  Sur.  {  419,  citing  Flanagtm  v.  Post, 
45  Vt  246;  Morgan  v.  Smith,  7  Hun,  244,  70 
N.  Y.  537;  Stone  v.  Compton,  5  Blng.  N.  0. 
142;  Id.,  6  Scott,  846.  In  Comstock  v.  Gage, 
91  111.  328,  it  was  hdd  that  the  noncom- 
municated  fact,  to  have  the  effect  of  a  fraud 
upon  the  surety,  must  be  one  necessarily 
having  the  effect  of  increasing  the  surety's 
reeponsibillty.  In  Warren  v.  Branch,  15  W. 
Ya.  21,  the  court,  on  a  careful  review  of  au- 
thority, sold:  'Oar  conclnsiou  is  that,  un- 
let!  inquired  oj  by  he  surety,  a  creditor  is 
under  no  obligation  to  disclose  facts  In  no 
manner  connected  with  the  business  which 
is  the  subject  of  the  suretyship,  though  such 
facts  would  probably  have  a  decided  in- 
fluence on  the  surety  in  entering  into  or  de- 
clining to  enter  into  his  contract  of  snre^- 
ship;  as,  for  instance,  in  taking  the  bond 
of  a  cashier,  the  fact  that  he  gambled  large, 
ly  might,  and  probably  would.  Influence  a 
surety  in  going  on  his  bond,  yet,  such  fact 
not  being  in  any  manner  connected  with  tbe 
contract  that  he  would  faithfully  perform 
his  duties  as  cashier,  the  directors  are  under 
no  obligation  to  volunteer  a  ditclo*ur«  of 
thi*  fact  to  a  turtty;'  stating  the  general 
rule  as  announced  by  Brandt  and  De  Col- 
yar, supra.  (Our  italics.)  In  Bank  v.  Brown- 
ell,  9  R.  L  168,  a  similar  case  is  stated,  and 
the  court  puts  the  proposition  thus:  "We 
think  It  is  going  too  far  to  say  that  the  cred- 
itor is  in  all  cases,  and  without  being  In- 
quired of,  bound  to  communicate  everything 
that  it  is  Important  for  the  surety  to  know, 
and  that  would  increase  his  risk.  Under 
such  a  rule  no  one  would  ever  know  when 
he  cotild  rely  upon  a  bond,  and  it  would  tend 
to  a  great  deal  of  litigation;"  summarizing' 
the  rule  as  announced  by  said  authors.  But 
perhaps  the  most  pertinent  and  conclusive 
case  that  is  afforded  by  the  decisions  of  tho 
courts  of  our  sister  states  Is  that  of  Roper 
T.  Sangamon  Lodge,  01  HI.  518,  in  which  the 
lodge  sought  to  recover  a  sum  of  money  from 
Its  treasurer  and  his  sureties,  and  to  which 
the  defense  was  Interposed  by  the  sureties 
that  the  principal  was  treasurer,  and  at  the 
time  they  signed  the  bond  he  "was  a  de- 
faulter to  the  lodge  for  moneys  previously 
received  and  misapplied;  that  it  was  known 
to  the  oflElcera  and  members  of  the  lodg» 
that  he  was  a  defaulter,  and  the  soreties 
were  Ignorant  of  the  fiict;  •  •  •  that  It 
was  the  duty  of  the  officers  and  members  of 
the  lodge,  when  the  bond  was  executed,  to 
have  Informed  defendants  that  their  prin- 
cipal was  a  defanlt»,  and  defendants  wer» 


Digitized  by 


Google 


La.) 


LA17D  «.  MULLIN. 


657 


lolsled  thereby,"  etc.  The  plaintiff  de- 
murred to  the  defense,  and  the  court  sus- 
tiUned  the  demurrer. 

The  contention  of  the  sureties,  aa  stated 
by  the  court,  was  "that  such  conduct  on  the 
part  of  the  lodge  was  calculated  to  and  did 
mislead  appellants,  and  operated  as  a  fraud 
upon  them;  and  the  concealment  by  the  offi- 
cers and  members  of  the  fact  that  [the  treas- 
urer] wan  a  defaulter  when  they  signed  his 
bond  was  a  positive  fraud."  But  the  court 
held  that  the  defense  wa«  not  a  good  one, 
citing  Morley  t.  Town  of  Matamora,  78  111. 
395;  Pinkstaff  t.  People,  69  IlL  148.  That  is 
exactly  this  case,  and  the  identical  question 
here  presented  is  there  decided,  on  the 
g^nnd  that  it  was  not  the  duty  of  the  lodge 
to  spontaneously  furnish  proof  of  the  prin- 
cipal's embezzlement  The  same  question 
was  again  decided  in  the  same  way  in  In- 
surance Co.  ▼.  Holway,  55  Iowa,  571,  8  N. 
W.  467.  In  Magee  T.  Insurance  Co.,  92  U. 
S.  83,  a  similar  case  is  stated,  and  a  like  de- 
murrer was  sustained  in  the  lower  court, 
and  the  Judgment  was  affirmed  by  the  su- 
preme court,  citing  with  approval  the  Eng- 
lish decisions  quoted  by  De  Colyar.  The 
theoi7  of  our  law  and  the  tenor  of  our  ju- 
risprudence is  the  same  as  that  of  other 
states  of  the  Union.  In  Bank  y.  Beatty,  10 
La.  Ann.  378,  suit  was  brought  against  the 
cashier  and  certain  of  his  sureties,  and  the 
defense  of  the  latter  was  the  same  as  it  is 
In  the  instant  case,— undisclosed  embezzle- 
ment of  their  principal;  but  the  court  held 
the  soretiee  bound.  The  decision  of  the  court 
was,  in  effect,  that  such  of  the  assets  as  did 
not  exist  in  kind  "existed  in  claims  of  the 
same  amomit"  upon  (the  cashier  person- 
ally) "for  undetected  embeszlements."  "The 
principal  contract  was  not,  ^ther  wholly  or 
in  part,  affected  with  nullity,  and,  being 
good  and  valid,  the  validity  of  the  collateral 
undertaking  follows.  The  consideration  of 
a  contract  does  not  pass  to  the  sure^.  His 
obligation  arises  from  the  consideration  re- 
ceived by  his  principaL"  Vide  Monton  v. 
Beauchamp,  Id.  666.  But,  if  the  rule  of  our 
law  applicable  to  suretyship  be  applied,  this 
defelise  is  wholly  unavailing,  because  the 
Code  declares  that  "the  surety  may  oppose 
to  the  creditor  all  the  exceptions  belonging 
to  the  principal  debtor,  and  which  are  in- 
herent to  the  debt;  but  he  cannot  oppose  ex> 
ceptions  which  are  personal  to  the  debtor." 
Rev.  Olv.  Code,  art  3060.  Not  only  so,  but, 
as  the  def«idant  Lasard's  obligation  is,  in 
terms,  Joint  and  sevotil  with  the  debtors^ 
Henry  Block  &  Bro.,  he  is  to  be  dealt  with 
and  "his  engagement  is  to  be  regulated  by 
the  same  principles  which  have  been  estab- 
Ushed  for  debtors  in  soUdo."  Id.  art  3045. 
MtogeOta:  there  is  no  escape  from  the  con- 
closion  that  this  defense  of  Lazard  is  a  bad 
one,  and  was  incorrectly  maintained  in  th» 
court  a  qua. 

^  <•)  It  cannot  be  successfully  urged  that 
T.1580.nal6— 12 


the  debt  sued  on  Is  not  the  one  that  was 
guarantied,  for  the  manifest  reason  that  the 
language  of  the  agreement  is  that  "I  [C 
Lazard]  hereby  agree  to  become  surety  for 
Henry  Block  &  Bro.  for  the  sum  of  $10,000, 
Jointly  and  severally  with  Henry  Block  & 
Bro.;"  and  there  is  no  limit,  restriction,  or 
designation  of  any  particular  debt  or  ac- 
count either  present  or  future;  and  the 
surety  is  bound  by  the  terms  of  his  contract 

(b)  It  is  not  a  good  defense  that  some  of 
the  items  of  indebtedness  matured  after  the 
date  fixed  in  the  agreement  as  the  limit  of 
Ills  obligation.  It  is  only  material  to  inquire 
whether  the  Items  of  Indebtedness  were  con- 
tracted prior  to  the  expiration  thereof. 

(c)  It  is  not  a  good  defense  that  some  of 
the  items  of  plaintiff's  accoimt  were  con- 
tracted by  Block  &  Bro.  prior  to  the  date  of 
the  defendants'  contract  for  the  reason  pre- 
viously stated,— that  his  engagement  was  gen- 
eral "to  become  surety  for  Henry  Block  & 
Bro.  for  the  sum  of  $10,000."  The  only  limit 
of  any  kind  that  Is  fixed  in  the  agreement  is 
that  It  is  not  to  remain  In  operation  after  the 
15th  of  October,  1891. 

Havlag  examined  with  due  care  the  various 
defenses  set  up  by  the  surety  or  guarantor, 
and  all  the  authorities  on  the  subject  we 
have  reached  the  conclusion  that  the  judg- 
ment which  was  rendered  by  our  learned  and 
conscientious  brother  of  the  low^  court  Is  er- 
roneous, and  must  be  reversed.  It  is  there- 
fore ordered,  adjudged,  and  decreed  that  the 
Judgment  appealed  from  be  annulled  and  re- 
versed; and  it  is  further  ordered  and  decreed 
that  the  plaintiffs,  Lachman  &  JacobI,  do 
have  and  recover  of  and  from,  the  defendant 
O.  Lazard,  as  surety  for  Henry  Block  &  Bro., 
the  sum  of  $10,199.64,  with  5  per  cent  per 
annum  interest  from  Judicial  demand,  sub- 
ject to  a  credit  of  $594.18  as  of  date  of  filing 
suit,  and  all  costs  of  both  courtai 


(4S  La.  Ann.  JiW 
LAND  V.  MULLIN.    (No.  1,285.) 
(Supreme  Court  of  LonlBlana.    June  16,  1804.) 

DiVOKCB— ASUUnUlT— BVIDkNOB. 

Question  ot  facts  only  involved. 

Appeal  from  district  court,  parish  of  Blch- 
land;   Carey  J.  EMls,  Judge. 

Bill  by  W.  Bert  Land  against  Sarah  E. 
Mullin  for  divorce.  Judgment  for  plaintiff. 
Defoidant  appeals.   Reversed. 

Robert  Whetstone,  for  appellant  0.  T. 
Dunn,  for  appellee. 

McBNERT,  J.  The  plaintiff  sued  his  wife 
for  a  divorce  tor  adultery.  The  averment  in 
the  petition  is  "that  Sarah  B.  Mullin  has 
been  unfaithful  to  her  marriage  vows,  and 
has  committed  adultery  with  several  differ- 
ent men  within  the  last  six  or  seven  years; 
that  in  July,  1892,  petitioner  surpilMd  bJiii 
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said  wife  and  Edward  Bird  In  the  act  of 
adultery  In  petitioner's  own  house,  no  one 
being  a  witness  to  the  same  but  petitioner." 
The  wife  answered,  denying  the  accusations 
of  the  husband,  and  reconvened,  praybig  for 
a  separation  from  bed  and  board  and  a  dis- 
solution of  the  community  on  account  of 
cruel  treatment  and  defamation  of  her  char- 
actor.  There  was  a  Judgment  of  dlTorce  In 
favor  of  plaintiff,  and  giving  him  the  cus- 
tody of  the  daughter,  Laura.  The  wife  at>- 
pealed. 

If  the  charges  of  adultery  made  against  the 
wife  prior  to  July,  1892,  were  sustained,  they 
were  condoned  by  the  husband's  continued 
cohabitation  with  her.  The  particular  act  of 
adultery  charged  to  have  been  committed  in 
July,  1892,  Is  not  sustained  by  the  evidence 
in  the  record.  The  petition  alleges  that  the 
husband  was  the  only  witness  to  the  act 
The  son,  John  Land,  in  his  testimony,  says 
be  was  present  on  the  day  the  adultery  Is 
alleged  to  have  been  committed  with  one 
Bird  in  July,  1892,  and  that  he  was  with  bis 
mother  ail  tliat  day,  and  posltiv^y  denies 
any  Improper  relation  between  his  mother 
and  Bird.  This  testimony  Is  to  some  extent 
corroborated  by  the  daughter,  Laura.  It  is 
therefore  ord^ed,  adjudged,  and  decreed 
that  the  Judgment  appealed  from  be  avoided 
and  reversed,  and  it  is  now  ordered,  ad- 
judged, and  decreed  that  there  be  Judgment 
on  the  reconventional  demand  in  favor  of  the 
defendant  wife.  It  is  ordered  and  decreed 
that  there  be  a  separation  from  bed  and 
board  between  the  plaintiff  and  defendant, 
and  a  dissolution  of  the  community  existing 
between  them,  and  that  she  be  entitled  to 
retain  the  custody  of  her  daughter,  Laura. 
It  is  further  ordered  that  tills  case  be  re- 
manded to  the  lower  court  to  settle  the  com- 
munity interest  of  plaintiff  and  defendant, 
plaintiff  to  pay  all  costs. 

No  syllabus.  Facta  only  involved.  Judg- 
meat  reversed. 


(71  Hl88.  908) 

MTJRPHT  et  al.  V.  KLEIN  et  al. 

(Supreme  Court  of  MlgsiBsippi.    March  19, 
1894.) 

lilMITXTIOH  OF  AonORS — JuSOlCIirT — RDHHIHa 
0»  StaTDTI— EXSCCTIOM. 

An  execution  regalarly^  issued  within  sev- 
en ^eaia  will  stop  the  running  of  the  statute 
agamst  a  Judgment,  though  issued  for  that  sole 
purpose,  and  without  expectation  of  thereby  se- 
canng  satisfaction. 

Api>eal  from  chancery  court,  Warren  coun- 
ty; Claude  Plntard,  Chancellor. 

Action  by  John  Murphy  and  others  against 
George  M.  Klein  and  others  to  subject  prop- 
erty fraudulently  conveyed  to  the  satisfac- 
tion of  a  Judgment  From  a  decree  for  de- 
fendants, plaintiffs  appeal.   Reversed. 

Wade  R.  Toung,  for  appellaata.  Dabney 
&  McOabe^  for  appelleea. 


COOPER,  J.  The  appellants,  who  are 
Judgment  creditors  of  John  A.  and  George 
M.  Klein,  exhibited  thehr  bUl  to  subject  to 
the  satisfaction  of  their  Judgment  certain 
real  and  personal  properly,  which,  it  is  claim- 
ed, was  fraudnlHitly  conveyed  by  their  debt- 
ors to  the  other  defendants.  It  appears  frmn 
the  bill  of  complaint  that  the  Judgments 
which  are  the  foundation  of  the  proceedings 
were  rendered  more  than  seven  years  before 
the  bill  was  filed;  but  it  Is  averred  that  they 
have  been  kept  alive  by  the  Issuance  of  suc- 
cessive executions.  The  defendants  answer- 
ed the  bill,  find  then,  by  way  of  cross  bill, 
alleged  that,  while  the  Judgments  in  favor 
of  complainants  were  apparently  good  and 
valid,  yet,  in  fact,  they  were  void  or  dischaE- 
ged  by  the  statute  of  limitations;  that  none 
of  the  executions  issued  under  the  Judgments 
were  bona  fide,  and  for  the  purpose  or  in  the 
hope  of  collecting  and  enforcing  the  Judg- 
ments. The  prayer  of  the  cross  bill  is  that 
the  defendants  thereto  be  summoned  and  re- 
quired to  answer  under  oath,  "stating  wheth- 
er or  not  they  have  ever  caused  execatlMis 
to  be  Issued  on  their  Judgments,  respectively, 
and,  if  so,  when  and  for  what  purpose;  and 
what  effort,  if  any,  they  made  to  have  lev- 
ies of  said  executions  made,  (»:  whether  they 
simply  caused  them  to  be  sued  out,  If  at  all, 
for  the  purpose  of  having  them  Issued,  with- 
out any  purpose  or  expectaticMi  of  having  any 
levies  made  thereunder;  that  on  final  bear- 
ing, your  honor  will  decree  on  this  cross  bill 
that  all  of  said  Judgments  are  Invalid  or  dis- 
charged, and  no  longer  are  of  any  torce,  vir- 
tue, or  effect,  and  that  respondent  George  M. 
E3eln,  and  respondent  B.  B.  Klein  as  execu- 
trix, be  relieved  of  the  same,  and  that  the  orig- 
inal bill  be  dismissed."  The  defendants  tothe 
cross  bill  Intoposed  a  demurrer,  which  was 
overruled,  and  from  that  decree  they  prayed 
and  were  granted  an  appeal  by  the  chancel- 
lor, tn  order  that  the  principlea  involved 
may  be  settled. 

We  are  urged  by  counsel  on  both  atdes 
to  decide  the  question,  which  they  say  was 
Intended  to  be  raised  by  the  demurrer,  and 
which  was  considered  and  decided  by  the 
chancellor,  and  which  is  presented.  If  the 
demurrer  is  one  to  the  relief  prayed  by  the 
cross  bill.  But  counsel  for  the  appellees  In- 
sist that,  having  expressed  the  opinion-  as  to 
what  we  would  decide  on  a  case  presenting 
the  question,  we  must  sustain  the  decree  of 
the  court  below,  because,  they  say,  the  de- 
murrer is  one  to  the  discovery,  only,  sought 
by  the  cross  bill,  and  not  to  the  relief  prayed, 
and  defense  to  discovery,  only,  cannot  be 
made  by  demurrer.  Story,  Bq.  PL  {  54& 
We  will  dispose  of  the  objection  to  the  form 
and  nature  of  the  demurrer  first;  for,  if  it 
be  true  that  the  demurrer  Is  not  (me  to  relief, 
anything  we  should  say  in  reference  to  the 
main  question  argued  would  be  dictum.  Tbe 
pleader  does  not  seem  to  have  had  any  very 
dearly-defined  purpose  In  prepatlng  tbe  de- 
murrer; and  whether  It  is  ooe  to  dlaoorecy 
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or  to  tlie  relief  prayed  we  are  at  a  loss  to  de- 
termine from  an  Inspection  of  the  demurrer 
Itself.  But  it  Is  evident  that  both  court  and 
counsel  dealt  with  It  as  a  demurrer  to  the  re- 
lief, and  so  wiU  we.  The  single  proposltloa 
presented  by  the  cross  bill  Is  that  the  stat- 
ute of  limitations  on  Judgments  is  not  affect- 
ed by  executions  sued  out  and  dealt  with  by 
the  plalntlfTs  In  the  usual  manna:,  unless 
they  were  taken  out  for  the  purpose,  with  the 
hope,  and  in  the  expectation  of  thereby  se- 
curing satisfaction  of  the  Judgment  This 
contention  is  without  merit,  and  finds  no 
suggestion  of  support  In  the  cases  cited  by 
counsel.  Harris  t.  West,  25  Miss.  150;  Sea- 
T7  T.. Bennett,  64  Miss.  735,  2  South.  177; 
Jackson  y.  Scanland,  65  Miss.  4S7,  4  South. 
552.  In  Harris  v.  West,  the  plalntUT  had  the 
clerk  to  issue  execution,  which  he  then  took 
to  the  sheriff,  and  had  him  return  as  not  ex- 
ecuted for  want  of  time.  In  Seavy  t.  Ben- 
nett and  Jackson  t.  Scanland,  there  had 
been  no  execution  sued  out  at  all  by  the 
plalntlfts.  These  cases  decide  that  there 
must  be  a  real,  as  distinguished  from  a  mere 
formal,  suing  of  execution;  but  there  Is  noth- 
ing In  them  which  gives  countenance  to  the 
suggestion  that,  because  the  plaintiff  knows 
or  believes  the  defendant  to  be  insolvent, 
and  that  the  execution  will  be  fruitless,  his 
right  to  direct  Its  Issuance  In  the  usual  man- 
ner is  Unpaired,  or  Its  effect,  when  Issued, 
is  at  all  limited.  If  the  argument  for  ap- 
pellees be  sound,  the  statute  of  limitations 
of  the  right  to  sue  out  executions  against  In- 
solvents cannot  be  suspended  at  all;  for  one 
cannot  believe  what  he  has  no  ground  for 
believing,  and  no  one  can  expect  to  have 
fruit  from  an  execution  against  a  barren 
defendant  If  the  plaintiffs  sued  out  their 
executions  In  the  usual  manner,  and  caused 
them  to  be  put  In  the  hands  of  the  proper 
officer,  so  that  they  might  have  been  levied. 
If  property  subject  thereto  could  have  been 
foimd,  they  are  not  precluded  from  any  bene- 
fit flowing  from  such  action,  merely  because 
they  pursued  that  course,  for  the  purpose  of 
preventing  the  bar  of  the  statute  of  limita- 
tions from  attaching,  and  had  no  hope  or  ex- 
pectation of  securing  satisfaction  of  their 
Judgments  thereby.  The  decree  Is  reversed, 
the  demurrer  sustained,  and  cause  remand- 
ed. 

(71  Miss.  771) 

WBIS  et  al.  T.  BASKET  et  al. 
(Sapreme  Court  «f  MiasissippL  April  9,  1894.) 
Attaobmbnt— Sals  or  Psrishablx  Goods. 
Under  a  statute  authorising  the  officer  to 
tell  attached  goods,  after  another  person  has  in- 
terposed a  claim,  only  when  the  goods  are  live 
stock  or  chattels  which  it  Is  expensive  to  keep, 
or  perishable  articles  (Code  1^  !l  1774.  2618), 
cotton  ginned  and  baled  cannot  be  sold. 

Appeal  from  circuit  court,  Leflore  county; 
W.  T.  Rush,  Special  Judge. 
Action  by  J.  Wels  &  Co.  against  Basket  ft 


Aron.    There  was  a  Judgment  for  defend- 
ants, and  plaintiffs  appeaL     Beversed. 

E.  F.  Noel,  for  appellanta. 

COOPER,  J.  °  After  Wets  ft  Co.  had  in- 
terposed a  claim  to  the  property  seized  un- 
der the  attachment  for  rent  sued  out  by 
Weis  &  Goldstein  against  Bright  &  Conner- 
ly,  the  officer  had  no  authority  to  sell,  unless 
the  property  seized  was  "horses,  mules,  or 
other  live  stock,  or  chattels  which  It  was  ex- 
pensive to  keep,  or  perishable  articles."  Acts 
1882,  p.  139;  Code  1880,  H  1774,  2618.  Cot- 
ton ginned  and  baled  is  not  of  a  class  of 
chattels  expensive  to  keep  or  perishable  In 
its  nature,  within  the  meaning  of  the  law. 
Goodman  v.  Moss,  64  Misa  307,  1  South.  241. 
So  far  as  is  disclosed  by  this  record,  Wels  & 
Goldstein  were  not  landlords  of  Bright  ft 
Connerly,  and  they  had  no  right  to  sue  out 
the  attachment  for  rent  under  which  the 
cotton  was  seized.    Reversed  and  remanded. 


MERCHANTS'    ft    PIiANTERS'    BANK  v. 
MILLSAFS. 

(Sapreme  Court  of  Miasissipp!.     May  7,  1894.) 

FbOIUSSORT  NOTB  —  AOTION  BT  Indobseb  —  Db- 
FENSBS — FaILUBB  Of  CoN8IDEBATIO:<. 

L  Code,  {  3503,  allowa  the  maker  of  an 
instroment  for  the  payment  of  money,  when 
sned  by  the  assignee  or  indorsee,  to  plead  want 
or  failure  of  consideration,  in  the  same  manner 
as  if  the  salt  had  been  bronght  by  the  payee. 
Beld,  that  the  maker  of  a  note  is  not  estopped 
to  deny  the  existence  of  a  consideration  because 
he  knew,  when  executing  it  that  it  was  to  be 
discounted  by  a  certain  person,  if  he  made  no 
representation  to,  and  concealed  no  fact  from, 
audi  person. 

2.  The  maker  of  a  note,  the  consideration 
for  which  has  failed,  is  not  bound  to  pay  it 
because  he  secures  an  extension  thereof  from 
the  indorsee,  If  he  makes  no  promise  to  pay  it 
in  order  to  obtain  the  extenraon. 

Appeal  from  circuit  court.  Hinds  county; 
J.  B.  Chrisman,  Judge. 

"Not  to  be  officially  reported." 

Action  by  Merchants'  ft  Planters'  Bank 
against  R.  W.  Millsaps  on  a  promissory  note. 
Judgment  for  defendant,  and  plaintiff  ap- 
peals.   Affirmed. 

Calhoon  &  Green,  for  appellant.  Nugent 
ft  McWlIIie,  for  appellee. 


COOPER,  J.  The  assignments  Of  error 
are  that  the  court  below  erred  In  overruling 
the  plaintifTs  demurrer  to  the  1st,  2d,  3d, 
4th,  6th,  6th,  7th,  and  8th  pleas,  and  In  sus- 
taining the  defendant's  demurrer  to  the  rep- 
lication to  the  1st  2d,  3d,  4tb,  6th,  6th,  and 
7th  pleas,  and  "in  sustaining  defendant's 
demurrer  to  plaintiff's  replication  to  the  6th, 
8th,  and  9th  pleas,  filed  after  demurrer  sus- 
tained to  the  17th  replication."  O^e  plain- 
tiff was  successful  on  the  first  two  trials 
of  the  cause  in  the  lower  court,  but  on  ap- 
peals to  this  court  the  Judgments  were  re- 
versed.   The  cases,  as  presented  on  those 
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appeals,  are  reported  in  68  Miss.  818,  13 
South.  837;  13  South.  803.  The  focmer  ap 
peals  were  from  judgments  upon  verdicts; 
the  present,  as  It  may  be  conjectured  from 
the  errors  assigned,  deals  with  the  action  of 
the  court  upon  the  pleadings.  The  matters 
In  controversy  are  not.  In  their  nature,'  com- 
plicated, but  have  been  greatly  confused  by 
the  prolixity  of  the  pleadings.  Without  re- 
gard to  merely  formal  or  Immaterial  issues 
presented,  the  substance  of  the  controversy 
Is  this:  The  defendant,  Mlllsaps,  on  the 
20tb  day  of  September,  1890,  executed  his 
promissory  note,  payable  to  the  order  of  H. 
K.  Johnson,  for  the  sum  of  $2,916.67,  pay- 
able in  60  days  after  the  date  thereof.  This 
note,  Johnson,  on  the  same  day,  indorsed  to 
appellant,  for  value;  and,  the  note  not  bav. 
ing  been  paid,  this  suit  is  brought  against 
Mlllsaps,  the  maker  thereof.  He  pleads  In 
defense  that  the  note  was  given  for  the  pur- 
chase of  one-third  of  the  capital  stock  of 
certain  street-railroad  companies,  which 
Johnson  was  to  deliver  to  him,  and  that  the 
purchase  was  made  by  him  in  reliance  upon 
certain  representations  and  warranties  mad« 
by  Johnson  that  the  aggregate  Indebtedness 
of  the  said  companies  did  not  exceed  a  cer< 
tain  fixed  sum;  that  Johnson  never  dellv* 
ered  the  stock;  and  that  the  stock  had  no 
real  value,  because  the  Indebtedness  of  the 
companies  exceeded  their  corporate  assets, 
being  very  far  in  excess  of  the  amount  rep- 
resented by  Johnson.  The  former  trials  of 
the  cause  have  Involved  the  truth  of  the 
matters  set  up  In  the  pleas  of  the  defendant, 
and  their  sufSclency  to  meet  the  case  of  the 
plaintiff,  as  we  have  above  stated  It;  and 
the  result  has  been  that  this  court  has  held 
(1)  that  the  consideration  of  the  note  had 
failed;  and  (2)  that  under  oar  statute  al- 
lowing the  maker  of  an  instrument  for  the 
payment  of  money,  when  sued  by  the  as- 
signee or  Indorser,  the  benefit  "of  all  want 
of  lawful  consideration,  failure  of  considera- 
tion, payments,  discounts  and  sets  off,  had 
or  possessed  against  the  same  previous  to 
notice  of  assignment,  in  the  same  manner  as 
though  the  suit  had  been  brought  by  the 
payee"  (C!ode,  {  3503),  the  defendant  could 
avail  himself  of  the  defenses  interposed 
against  the  plaintiff. 

The  present  appeal  presents  certain  facts, 
the  existence  of  which,  the  plaintiff  con- 
tends, precludes  the  defendant  of  the  benefit 
of  the  defenses  he  has  hitherto  successfully 
Interposed.  The  numerous  pleas  and  demur- 
rers and  replications  and  demuirers  found 
In  the  record  are  all  dhrected  to  bringing  be- 
fore the  conrt,  in  one  form  or  another,  these 
facts,  which,  shortly  stated,  are:  (1)  That 
prior  to  the  20th  day  of  September,  1890 
(the  date  of  the  execution  of  the  note  sued 
on),  Johnson  had  agreed  to  sell,  and  Mlll- 
saps to  buy,  a  part  of  the  capital  stock  of 
the  street-railway  companies,  and  had  on 
July  22d  entered  into  a  written  agreement, 
\ff  the  terms  of  which  the  sale  was  to  be 


consummated  on  the  20th  day  of  Septemb^, 
at  which  time  Mlllsaps  was  to  have  deliv- 
ered to  him  one-third  of  the  capital  stock  of 
the  said  companies,  and  was  to  pay  therefor 
the  sum  of  $15,150,  less  one-third  of  the  ag- 
gregate indebtedness  of  said  companies, 
wliich  was  then  to  be  ascertained  and  fixed. 
That  said  parties  met  on  said  date  for  the 
purpose  of  consummating  their  contract  of 
sale;  but  inasmuch  as  a  larger  part  of  the 
stock  which  Johnson  had  agreed  to  sell  was 
then  pledged  to  one  Gimn,  and  Johnson  was 
then  unable  to  control  it,  and  inasmuch  as 
the  amount  of  the  corporate  debts  could  not 
then  be  fixed  to  the  satisfaction  of  Mlllsaps, 
the  parties  were  not  in  condition  to  carry 
out  their  contract  That  Johnson  neverthe- 
less expected  Mlllsaps  to  pay  him  the  pur- 
chase price  of  the  stock  at  that  time,  as  he 
claimed  Mlllsaps  had  agreed  to  do,  and  to 
leave  the  amount  of  the  corporate  debts  to 
be  thereafter  ascertained,  and  the  stock  to 
be  thereafter  redeemed  from  Ounn,  and  de- 
livered to  Mlllsaps.  That  Johnson  then  in- 
formed Mlllsaps  that  he  must  have  money, 
and  had  relied  upon  getting  it  at  that  meet- 
ing. That  Mlllsaps,  knowing  that  the  exist- 
ence of  the  margin  of  value  between  the 
property  of  the  corporations  and  the  corpo- 
rate debts  had  not  been  asc^-talned,  and 
knowing  that  this  margin  constituted  the 
thing  to  be  bought  and  sold,  then  and  there 
agreed  that  the  sum  of  $2,916.67  was  the 
amount  of  such  purchase  price  representing 
such  margin.  That  Johnson  then  Insisted 
that  Mlllsaps  should  pay  to  him  said  sum  of 
$2,916.67.  That  defendant  agreed  to  exe- 
cute bis  note  for  said  sum,  to  which  Johnson 
replied  that  the  note  would  do  him  no  good 
unless  he  could  get  it  discounted,  and  that 
he  would  go  out,  and  learn  whether  or  not 
this  could  be  done.  That  Johnson  soon  re- 
turned, and  told  defendant  that  plaintiff 
would  discount  the  note;  and  thereupon  the 
defendant  executed  and  delivered  the  note 
to  Johnson,  knowing  that  the  margin  of 
value  that  constituted  its  value  had  not  been 
ascertained,  and  that  Johnson  was  to  Imme- 
diately obtain  the  money  from  the  plaintiff 
on  the  faith  of  the  note  being  binding  on 
the  defendant  That  Johnson  Immediately 
presented  the  note  to  the  plaintiff,  who,  b» 
Ilevlng  it  to  be  a  valid  and  binding  note, 
and  without  notice  of  any  defect  in  or  want 
of  consideration  thereof,  bought  said  note 
from  Johnson  for  its  full  value.  This  l> 
pleaded  by  the  plaintiff  as  an  estoppd 
against  the  defendant  to  deny  the  validity 
of  the  note.  (2)  By  the  second  count  of  the 
declaration  the  plaintiff  avers  that  after  the 
execution  and  delivery  of  the  note  sned  on 
by  Mlllsaps,  and  after  it  had  been  purchased 
by  the  plaintiff,  and  Mlllsaps  notified  of  the 
fact,  Mlllsaps,  on  the  17th  day  of  November, 
1890,  wrote  to  Johnson  the. following  letter: 
"Jackson,  Miss.,  Nov.  17th,  1890.  H.  K. 
Johnson,  Greenville,  Miss.— Dr.  Sir:  I  ex- 
pected to  be  able  to  visit  Greenville  before 
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thts.  Please  bare  the  note  I  gave  for  tbe 
stock  extended  till  I  come  ovw  to  aid  in  the 
consolidation,  so  that  I  can  have  the  stock. 
dellTered  at  time  of  the  payment,  &  oblige 
jours,  truly,  R.  W.  Mlllsaps."  The  plaintiff 
avers  that  upon  presentation  of  said  letter, 
and  in  consideration  of  the  request  of  Mlll- 
saps for  an  extension  of  time,  the  plaintiff 
agreed  to  extend  the  time  for  the  payment 
of  said  note,  and  forbore  to  demand  pay- 
ment thereof  according  to  its  terms,  where- 
by Mlllaapa  became  liable  to  and  promised 
to  pay  to  idaintiff  the  money  mentioned  In 
said  note. 

We  can  perceive  nothing  In  what  was  done 
by  Mlllsaps  at  the  time  of  the  execution  of 
the  note  to  Johnson,  by  reason  of  which  he 
is  precluded  of  defending  against  the  note 
In  the  hands  of  the  plaintiff.  Johnson  was 
not  acting  for  him  in  applying  to  the  bank 
to  procure  the  note  to  be  disconnted,  and 
there  is  no  suggestion  that  he  made  or  au- 
thorized any  representation  to  be  made  to 
tbe  bank,  or  concealed  any  fact  then  known 
by  him  to  exist.  ,The  writing  signed  by 
him  has  a  fixed  and  known  legal  meaning, 
and  the  plaintiff  was  as  distinctly  informed 
by  the  face  of  tbe  paper  as  though  the 
words  had  been  therein  written  that  it 
bound  the  defendant  only  If  given  npon  con 
slderation  which  should  not  fall.  Persons 
who  deal  with  the  payees  of  notes  and  bills 
of  exchange  which  are  subject  to  onr  anti- 
commercial  statutes  must  look  to  them  for 
indemnity  against  losses  sustained  by  rea- 
son of  nonliability  of  the  maker  because  of 
want  or  failure  of  consideration  of  the  in- 
strument The  maker  of  a  note  may,  it  is 
true,  estop  himself  to  deny  the  existence  of 
a  consideration  tot  the  promise  he  makes; 
but  the  mere  execution  of  a  note  In  good 
faith,  l^nowlng  or  expecting  It  to  be  discount- 
ed or  disposed  of  by  the  payee  to  any  one 
of  the  pnbllc,  or  to  some  particular  Individ- 
ual, cannot  operate  as  an  estoppeL  Do  so 
hold  would  be  to  repeal,  in  effect,  the  stat- 
ute by  which  the  defenses  enumerated  are 
allowed. 

The  second  connt  In  the  declaration  con- 
tains no  cause  of  action  resting  on  the  ob- 
ligation of  the  defendant  to  pay  the  note  re- 
gardless of  its  validity  because  of  the  sup- 
posed extension  thereof.  Mlllsaps  did  not 
authorize  Johnson  to  promise  for  him  that 
the  note  should  be  paid  If  an  extension 
should  be  granted,  nor  to  make  any  repre- 
sentations or  agreements  In  reference  there- 
to.   The  Judgment  is  affirmed. 

CAMPBELL,  O.  J.,  being  interested,  takes 
no  part  in  this  decision. 


(103  Ala.    301) 

GUTLFORD  et  al.  v.  REEVES  et  al. 
(Supreme  Court  of  Alabama.     May  23,  1894.) 

OABltlBHMBHT— DiSSOLDTIOM  BT  BONS — JcsaiUNT. 

Where   a   garnishee   answers    admitting 
the  indebtedness,  but  alleges  that  such  indebt- 


edness has  been  previonsly  gandshed  in  another 
action  against  defendant,  and  defendant  gives 
bond  to  dissolve  the  garnishment,  as  provided 
by  Acts  1890-91,  p.  690,  judgment  cannot  be 
rendered  on  the  bond  until  the  claim  under  the 
previons  garnishment  hag  been  adjudicated,  and 
then  only  for  the  amount  remaininR  in  the 
hands  of  the  garnishee  after  satisfying  such 
daim. 

Appeal  from  circuit  court,  Henry  cotmty; 
J.  M.  Carmichael,  Judge. 

Action  by  J.  S.  Reeves  &  Co.  against  J.  C.  , 
Guilford  and  others.     From  a  Judgment  for 
plaintiffs,   defendants  appeaL     Reversed. 

J.  S.  Beeves  &  Co.  obtained  an  attachment 
against  J.  C.  Guilford,  which  was  levied  up- 
on a  stock  of  goods,  and  was  also  levied  by 
serving  writs  of  garnishment  on  several  In- 
surance companies.  The  several  garnishees 
answered,  and  disclosed  In  theb:  answers 
that  they  had  issued  fire  Insurance  policies 
In  favor  of  the  said  Guilford  upon  certain 
proper^;  that  the  property  covered  by  said 
policies  had  been  destroyed  by  fire;  and  that 
they  were  liable  under  said  policies  to  the 
holders  thereof.  It  was  also  stated  In  the 
answers  of  the  said  garnishees  that  they 
had  been  garnished  in  other  suits  against 
the  said  Guilford,  and  in  one  of  tbe  answers 
It  was  suggested  that  one  O.  M.  Hill  claimed 
the  amoimt  to  which  the  said  Gnllford  was 
entitled  under  the  policy.  The  said  Gull- 
ford  executed  bond,  as  provided  by  the  act 
of  February  12,  1891  (Acts  1890-91,  p.  590), 
with  the  other  appellants  as  sureties  there- 
on, to  have  the  garnishments  dissolved.  J. 
S.  Reeves  &  Co.  obtained  a  Judgment  against 
the  said  Guilford  for  the  amount  of  their 
debt,  but  no  Judgment  was  rendered  against 
either  of  the  garnishees.  On  motion  of  the 
said  J.  S.  Reeves  '&  Co.,  tbe  court  rendered 
Judgment  in-theb:  fAvor  against  the  said  J. 
O.  Guilford. 

G.  It.  Ciomer  and  T.  W.  Espy,  for  appd- 
lanta    W.  D.  Boberts,  tor  appellees. 

McCLBLLAN,  J.  It  is  quite  troe  that, 
when  the  defendant  to  a  cause  hi  which  the 
process  of  garnishment  has  been  resorted  to, 
and  the  garnishee  has  answered  indebted- 
ness, executes  bond,  as  provided  In  the  act 
of  February  12,  1891  (Acts  1890-91,  p.  590). 
for  the  dissolution  of  the  garnishment,  no 
Judgment  can  be  rendered  against  the  gar- 
nishee, for  the  plain  reason  that  the  garnish- 
ment has  been  dissolved.  Balkum  v.  Strauss 
(Ala.)  14  South.  63.  But  it  is  equally  true 
that  the  bond  stands  precisely  In  the  stead 
and  place  of  the  garnishee,  and  that  no  Judg- 
ment can  be  rendered  upon  it  or  against  any 
of  the  obligors  therein  as  such  obligors  un- 
less and  until  the  plaintiff  In  action  and  gar- 
nishment would  have  been  entitled  to  Judg- 
ment against  the  garnishee  bad  the  bond  for 
the  dissolution  of  the  attachment  not  been 
given.  If,  for  any  cause,  the  plaintiff,  not- 
withstanding admission  of  Indebtedness  by 
the  garnishee,  would  not  have  been  entitled 
to  Judgment  against  the  garnishee,  as,  for 
instance,  when  It  la  made  to  appear  that  • 
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third  person  lias  a  8nx)erlor  claim  to  the  mon- 
ey due  or  to  become  dne  In  the  hands  of  the 
garnishee,  then  he  cannot  have  Judgment 
on  the  bond.  In  the  case  at  bar  the  ansvrer 
,of  the  garnishee  alleges  that,  the  garnishee 
had  been  notified  that  C.  M.  Hill,  a  stranger 
to  the  pending  suit,  claimed  the  money  which 
the  answer,  admitted  to  be  due  from  the  gar- 
nishee to  the  defendant  The  answer  also 
showed  that  other  writs  of  garnishment,  in 
other  actions  against  the  defendant  here, 
had  been  served  on  the  garnishee,  but  wheth- 
er before  or  after  or  simultaneous  with  serv- 
ice of  the  writ  In  this  case  does  not  appear. 
On  this  answer,  the  bond  standing  In  the 
shoes  of  the  garnishee,  the  case  was  brought, 
in  our  opinion,  directly  within  the  provisions 
of  section  2984  et  seq.  of  the  Code,  and  no 
judgment  on  the  bond  could  be  rendered  (as 
no  Judgment  against  the  garnishee,  had  the 
bond  not  have  been  given,  could  have  been 
rendered)  until  the  proceedings  required  by 
those  sections  were  had,  and  upon  them  the 
claim  of  Hill  had  been  adjudged  against 
him,  or.  If  he  were  a  resident,  two  notices 
of  the  garnishee's  suggestion  of  his  claim 
had  been  returned  not  found.  Meantime 
the  law  requires  the  court  to  suspend  the  pro- 
ceedings against)  the  garnishee,  and,  as  wo 
hold,  where  bond  has  been  given  for  a  dis- 
solution of  the  garnishment,  against  the  obli- 
gors on  the  bond.  That  course  was  not  tak- 
en in  this  case.  To  the  contrary,  no  steps 
were  taken  to  notify  Hill  to  the  end  that  his 
claim  might  be  propounded  and  tried,  but 
Judgment  was  rendered  for  the  plaintiff 
against  the  obligors  on  the  bond,  without 
the  proceedings  provided  for  In  the  statutes 
being  bad.  This  was  clearly  erroneous. 
That  Judgment  will  be  bore  reversed,  and 
the  cause  will  be  remanded. 

The  pendency  of  garnishments  against  the 
garnishee  here  In  other  suits  against  the  de- 
fendants here,  whether  prior  or  subsequent 
to  the  writ  In  this  case,  is  not  a  matter  for 
suggestion  by  the  garnishee,  under  section 
2984  of  the  Code.  Association  v.  Weems, 
60  Ala.  S84.  But  where  there  are  other 
prior  garnishments,  and  the  admitted  Indebt- 
edness Is  not  sufficient  to  satisfy  the  de- 
mands of  the  two  or  more  plaintiffs,  or 
where  the  several  writs  are  contemporane- 
ous, and  the  indebtedness  Is  not  sufficient  to 
satisfy  an  the  claims  In  full.  It  would  seem 
that.  In  the  case  first  supposed,  the  cause 
should  stand  over  until  the  amount  of  the 
prior  demands.  Including  costs,  has  been  as- 
certained by  Judgment  against  the  bonds- 
men in  that  or  those  cases,  and  Judgment 
In  the  subsequent  garnishment  should  then 
be  rendered  against  the  bond  In  the  subse- 
quent case  for  the  balance,  only,  of  the  fund, 
and  In  the  second  case,  where  the  service  of 
the  several  writs  Is  simultaneous,  judgment 
against  the  bond  in  any  one  case  should  be 
for  only  such  part  of  the  Indebtedness  as 
each  plaintiff  is  entitled  to  under  the  rule 
for  tb«  division  of  proceeds  of  property  at- 


tached or  levied  upon  simnltaneotisly  at  the 
suit  of  two  or  more  creditors  of  the  defend- 
ant, and  that  no  Judgment  against  the  bond 
could  be  had  In  any  case  until  all  the  claims 
thus  entitled  to  share  In  the  fund  had  been 
ascertained  by  judgment  against  the  defend- 
ant In  each  of  them.  These  conclusions  ap- 
pear to  result  necessarily  from  the  position 
we  have  declared  In  respect  of  pntting  the 
bond  In  the  shoes  of  the  garnishee;  the  pro- 
vision of  the  statute  that  the  bond  shall  be 
"for  the  payment  of  the  amount  of  sach  judg- 
mait  as  may  be  [1.  e.  might  have  been  put 
for  the  dissolution  on  bond  given]  rendered 
against  the  garnishee  in  such  proceedings, 
flind  the  cost  thereon"  (Acts  1800-91,  p.  691); 
and  the  adjudications  of  this  court  on  this 
question  in  a  case  where  no  bond  had  been 
given  (Warren  v.  Matthews,  96  Ala.  188,  U 
South.  285). 
Reversed  and  remanded. 


an  AhL  m 
WTTJJAMB  v.  STATE. 
(Supreme  Court  of  Alabama.     May  23,  1894.) 
Felonious  Assaui/t— Belf-Dbvbssb— ^C!oxfession 

BT  DBFESDANT  —  EVIDENOB  TO  SHOW  AD1II88I- 
BILITT. 

1.  On  examiaatloD  of  a  sheriff  as  to  ad- 
missions made  by  defendant  just  after  his  ai^ 
rest,  it  was  proper  for  defendant's  counsel  to 
ask  if  he,  or  some  of  his  posse,  did  not  shoot 
and  wound  defendant  in  making  the  arreat,  oa 
this  was  a  circumstance  to  be  considered  in  de- 
termining the  competeucy  of  the  admissions. 

2.  Where  the  evidence  shows  that  prior  to 
the  assault  the  party  assaulted  made  threats 
against  defendant,  and  that  he  was  in  the  act 
of  drawing  a  pistol  on  defendant  when  he  fired, 
a  charge  as  to  self-defense  .should  be  given. 

Appeal  from  circuit  court.  Walker  county; 
James  J.  Banks,  Judge. 

Jack  Williams  was  convicted  of  a  fcJonious 
aosault,  and  appeals.    Reversed. 

The  testimony  for  the  state  tended  to  show 
that  the  defendant,  before  the  finding  of  the 
indictment  shot  John  Halton.  The  facts 
in  reference  to  the  ruling  of  the  court  upon 
the  evidence  are  sufficiently  stated  In  the 
oplnlMi,  as  Is  also  the  tendency  of  the  testi- 
mony for  the  defendant  The  defendant  r^ 
quested  the  court  to  give  to  the  jury  the  fol- 
lowing written  charges,  and  separatdy  ex- 
cepted to  the  court's  refusal  to  give  each  of 
them  as  asked:  (1)  "The  defendant  bad  the 
right  to  act  on  appearances,  and  if  the  Jury 
find  from  the  evidence  that,  at  the  time  the 
defendant  fired  at  John  Halton,  he  reason- 
ably believed  that  said  Halton  was  about  to 
kill  him  (defendant),  or  do  him  some  great 
bodily  harm,  and  that  defendant  fired  to 
prevent  such  Injury  to  his  person,  then  the 
jury  should  find  the  defendant  not  guilty." 
(2)  "If  the  Jury  find  from  the  evidence  that 
the  conduct  of  John  Halton  was  such  as  to 
reasonably  lead  the  defendant  to  believe  that 
Halton  was  about  to  Inflict  some  great  bodily 
harm  on  his  person,  and  the  jury  furthtf 
find  that  defendant  was   not  at  fault  In 
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tMinSlng  on  the  dlAcoIty,  tbat  the  defendant 
could  not  have  retreated  wltboat  increaalng 
hla  danger,  and  that  defendant,  acting  on 
Bach  reasonable  belief  of  great  bodily  harm, 
fired  a  pistol  at  said  Halton,  and  wounded 
him,  then  the  jury  should  acquit  the  defend- 
ant" 

AppUng,  McOuIre  &  Colllo-,  for  appellant 
Wm.  L.  Martin,  Atty.  Qen.,  for  the  State. 

OOLEMAN,  X  The  defendant  in  this  cbm 
was  Indicted,  tried,  and  convicted  of  a  felo- 
nious jasanlt,  and  sentenced  to  suffer  impris- 
onment in  the  penitentiary  for  a  period  of 
five  years.  During  the  trial  an  exception 
was  reserred  to  the  ruling  of  the  court  ad- 
mitting certain  facts  as  evidence,  and  for 
refusing  two  charges  requested  by  the  de- 
fendant The  deputy  sheriff,  a  witness  for 
the  state,  was  Interrogated  as  to  admissions 
made  by  the  defendant  just  after  his  arrest, 
and  while  under  arrest,  In  regard  to  the 
shooting.  After  stating  facts  to  show  that 
no  undue  influences  were  used  to  Induce  the 
confessions,  the  defendant's  counsel  asked 
the  witness  "If  It  was  not  a  fbct'that  he  or 
some  of  his  i>088e  had  shot  and  wounded  the 
defendant  In  making  the  arrest?"  The  wit- 
ness "answered  In  the  affirmative,  and  stated 
that  the  defendant  was  shot  in  makiag  the 
arrest  by  some  of  his  posse."  The  solicitor 
then  a^ed  the  deputy  to  state  the  facts  and 
circumstances  which  caused  the  shooting. 
This  was  objected  to  by  the  defendant  The 
objection  was  properly  ovemiled.  The  de- 
fendant himself,  by  his  counsel,  called  Out 
the  fact  that  at  the  time  of  the  statements 
he  was  wounded,  and  the  evidence  showed 
that  the  wound  was  Inflicted  by  some  one 
making  the  arrest,  and  was  made  while  un- 
der and  immediately  after  the  arrest  It 
waa  the  duty  of  the  court  to  ascertain  all  the 
Acts  and  circumstances  calculated  to  influ- 
ence the  defendant  to  make  the  confessions. 
In  wder  to  adjudicate  their  competency;  and 
It  was  right  for  the  jury  to  know  under  what 
drcnmstances  they  were  made.  In  order  to 
properly  weigh  them.  The  motion  to  ex- 
clude the  evidence'  was  properly  overruled 
tor  another  reason.  It  was  isompetent  for 
the  witness  to  state  that  the  defendant  had 
concealed  himself,  and  the  motion  to  ex- 
dude  the  statement  of  Acts  included  the 
fact  of  the  concealment  as  well  as  other 
facts.  The  court  is  not  bound  to  separate 
legal  from  Illegal  evidence,  conceding  tliat  a 
part  was  lIlegaL  The  first  charge  requested 
by  the  defendant  was  clearly  erroneous.  We 
need  not  refer  to  It  further. 

The  conrt  erred  In  refusing  the  second 
charge  requested.  The  defendant  attempted 
to  jnstlfy  under  the  rules  of  self-defense. 
He  introduced  evidence  tending  to  show 
that,  prior  to  the  time  of  the  difficulty,  John' 
Halton  (the  party  upon  #hom  the  alleged  as- 
sault was  committed) '  had  made  threats 
against  him,  and  "that  be  tras  In  tbe  act  of 


drawing  a  pistol  on  defendant.  In  a  threaten- 
ing atdtnde,  from  his  hip  or  side  pocket, 
when  defendant  fired,*"  that  defendant  was 
standing  near  a  fire,  in  company  with  sev- 
eral other  persons;  and  that  Halton  was 
"circling"  around  blm  when  he  fired.  The 
record  states  that  "Halton  was  in  the  act  of 
drawing  a  pisttd."  No  part  of  the  evidence 
tends  to  show  how  the  difficulty  was  brought 
on,  or  who  was  the  aggressor,  or  In  fault 
Considering  the  charge  in  relation  to  the  evi- 
dence, the  words,  "about  to  inflict  some 
great  bodily  harm  on  his  person,"  ore  prop- 
erly referable  to  the  fact  "that  he  was  In  the 
act  of  drawing  a.  pistol  on  defendant  in  a 
threatening  attitude,  firom  his  hip  or  side 
pocket"  The  proof  was  sufficient  upon 
which  to  predicate  a  charge  of  self-defense. 
The  charge  Itself,  as  we  construe  it,  asserts 
the  law  properly.  It  might  have  been  better 
expressed,  but,  as  framed,  it  could  not  mis- 
lead the  jury.  Holmes  v.  State  (Ala.)  14 
South.  864;  Keith  y.  State,  97  Ala.  32,  11 
South.  914;  Gibson  t.  State,  88  Ala.  121,  8 
South.  98. 
Reversed  and  remanded. 


an  Ala.  SO) 

BICH  T.  MelNEBT. 

(Snpreme  Court  of  Alabama.    May  22.  1884.) 

AoTioN  Foa  Faus  Impribonmext — TUSKDlSaB— 
BviDssoB— Malios— WaktofKbobabls  Cacsb. 

1.  Where  a  complaint  alleged  that  defend- 
ant procured  the  arrest  and  imprisonm«tt  of 
plaintiff,  npon  a  charge  of  larceny,  with  malice 
and  wlthont  probable  cause,  a  plea  alleging  that 
the  arrest  and  imprisonment  were  bv  a  pollce- 
man  who  had  reasonable  cause  to  believe  plain- 
tiff guilty  of  larceny  was  demurrable,  as  falling 
to  deny  that  the  arrest  was  made  at  the  request 
of  defendant  without  reasonable  cause  for  belief 
<Ml  the  lattor's  part  that  plaintiff  was  guilty, 
and  as  not  denying  that  defendant  caused  the 
arrest  maliciously,  and  without  probable  cause. 

2.  In  an  action  for  false  imprisonment  the 
officer's  statement  to  plaintiff,  at  tiia  time  of  the 
arrest  that  defendant  had  accused  plaintiff  of 
stealing,  is  admissible  as  part  of  the  res  gestae. 

8.  where  malice  and  want  of  probable  canse 
are  alleged,  they  must  be  proved. 

4.  Where  one  requests  an  officer  to  arrest 
another,  it  Is  Immaterial  whether  or  not  be  acta 
maliciously,  or  whether  or  not  there  is  want  of 
probable  cause,  unless  the  officer  makes  the  ar- 
rest because  it  is  requested,  and  not  of  his  own 
volitioD. 

Appeal  ftom  city  court  of  Decator;  WO- 
Uam  H.  Simpson,  Judge. 

Action  by  Midiael  Mclnery  against  Wil- 
Ham  Rich  for  false  Imprisonment  Judg- 
ment for  plaintiff,  and  defendant  appeals. 
Reversed. 

The  evidence  for  the  plaintiff  tended  to 
show  that  on  July  28,  1888,  he  was  In  the 
jewelry  store  of  the  defendant,  looking  at 
some  rings;  that  a  short  time  aft6r  he  left 
said  store  he  was  arrested  by  two  police  offi- 
cers of  the  dty  of  Decatur;  that  after  said 
arrest  he  gave  bond  for  his  appeai'anciB  st 
the  mayor's  court  the  next  morning;  that  In 
obedience  to  said  bond  he  appeared  at  tb« 
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eonrtf  and  the  came  was  oontinned  nntil  the 
afternoon;  that  at  the  hearing  of  the  cause 
against  him,  In  the  afternoon,  he  demanded 
of  the  defendant,  who  was  the  prosecutor, 
a  warrant  for  his  arrest;  that  at  the  defend- 
ant's request  the  case  was  continued  until 
the  next  morning,  In  order  that  be  might  sue 
out  a  warrant;    and  on  the  next  morning, 
the  defendant  falling  to  appear,  the  prosecu- 
tion against  the  plaintiff  was  dismissed.    The 
testimony  of  Thomas   Turley  and   William 
Griffin,  the  two  police  officers  who  arrested 
the  plaintiff,  tended  to  show  that  the  arrest 
was  made  at  the  Instance  and  ui)on  the  de- 
mand of  the  defendant.  Rich;  that  when  one 
of  the  officers  told  said  Rich,  after  he  had  ac- 
cused the  plaintiff  of  having  stolen  a  ring, 
that  he  (the  officer)  knew  Mclnery,  and  that 
Rich   must   be   mistaken   as   to   his  charge 
against  him.  Rich  told  the  said  officer  to 
arrest  him;   and  that  In  obedience  to  said 
dh-ection  the    officer   arrested   the   plaintiff. 
The  plaintiff  testified  that  when  he  was  ar- 
rested the  officers  told  him  that  Rich  accused 
him  of  stealing  a  ring.    The  defendant  ob- 
jected to  this  testimony,  and  moved  the  court 
to  exclude  the  same,  on  the  ground  that  it 
was  hearsay,  and  a  statement  not  made  In 
the  presence  of  the  defendant    The  court 
overruled  the  objection,  and  the  defendant 
duly  excepted.     The  testimony  of  defendant 
and  Nelson  and  Grass,  witnesses  In  behalf 
of  the  defendant,  tended  to  show  that  he  did 
not  accuse  the  plaintiff  of  having  stolen  a 
ring  from  him,  and  did  not  direct  the  officers 
to  arrest  the  plaintiff,  but  that  he  told  the 
officers  of  the  drcnmstanoes  of  the  plaintiff 
having  been  in  his  store  to  look  at  some 
rings,  and  when  the  plaintiff  left  he  missed  a 
ring  which  he  had  shown  him,  and  the  po- 
lice officers  asked  If  he  (Rich)  wished  the 
plaintiff  arrested;  that  he  declined  to  orAer 
the  plaintiff  arrested;   and  that,  thereupon, 
the  officers  said  that  under  the  circumstances 
they  would  arrest  the  plaintiff. 

The  court,  at  the  request  of  the  plaintiff, 
gave  to  the  Jury  the  following  charges:  (1) 
"If  the  Jury  believe  from  all  the  evidence 
that  defendant  procured,  ordered,  «x  direct- 
ed the  arrest  of  plaintiff,  and  that  he  was 
arrested,  then  I  charge  you  that  if  defend- 
ant did  this  merely  upon  suspicion  that 
plaintiff  had  stolen  a  ring  from  his  store, 
and  without  reasonable  cause  to  believe  that 
plaintiff  was  guilty  thereof,  then  defendant 
is  liable  in  this  action  in  such  a  sum  as  yon 
may  betieve,  from  all  the  evidence,  that  he 
ha>  been  Injured,  not  exceeding  five  thousand 
($6,000)  dollars."  (2)  "If  you  believe  fToaa 
all  the  evidence  in  this  case  that  defendant 
procnred,  ordered,  and  directed  the  arrest  of 
plaintiff,  and  that  he  was  arrested  at  defend- 
ant's request,  then  if  you  believe  that  in  fact 
no  ring  was  in  fact  etaiea  from  defendant's 
•tore,  and  that  consequently  plaintiff  was 
not  guilty  of  having  stolen  the  same,  then  I 
charge^  yon  that  tbe  def  mdant  la  liable  in 


this  salt,  and  your  verdict  should  be  for  the 
plaintiff."     (8)  "If  you  believe  from  all  the 
evidence  in  this  case  that  defendant    ap- 
peared at  the  mayor's  court  up<m  the  next 
day  after  the  arrest  of  defendant,  and  stated 
to  the  mayor  of  the  town  of  Decatur  that  he 
would  prepare,  or  have  prepared,  a  warrant 
for  plaintiff,  upon  a  charge  of  stealing  a  ring 
from  defendant's  store,  upon  the  next  morn- 
ing, and  that  thereupon,  and  because  of  this, 
the  mayor  continued  the  examination  or  trial 
of  plaintiff  until  the  next  morning,— If  yon 
believe  these  facts.  If  facts  they  be,— then 
this  is  some  evidence,  to  which  you  may  look 
In  connection  with  all  the  evidence  In  the 
case,  tending  to  show  that  defendant  authot^ 
i?ed  and  directed  the  arrest  of  plaintiff;  and 
If  you  believe  that  he  did  so  procure,  order, 
and  direct  the  arrest  of  plaintiff,  without  a 
reasonable  cause  to  believe  that  plaintiff  was 
guilty  of  the  charge,  then  defendant  is  liable 
in  this  suit"    (4)  "The  burden  of  the  proof 
Is  on  the  defendant.  Rich,  to  prove  to  the  sat- 
isfaction of   the  Jury   that   the   ring   was 
stolen."    (5)  "I  charge  you  that  the  probable 
cause  that  will  excuse  the  defendant  in  this 
case.  If  yon  believe  defendant  ordered  and  di- 
rected  the  arrest   of  plaintiff,   there   must 
have   been    a   reasonable   ground   ot  suspi- 
cion, supported  by  circumstances  sufficiently 
strong  In  themselves  to  warrant  a  cautious 
man    in   the   belief   that   the   plaintiff   was 
guilty;   and  even  this  probable  cause  is  not 
sufficient  to  avail  the  defendant  in  this  cause 
unless  you  believe  that  a  rhig  was  In  fact 
stolen  from  defendant's  store."     (7)  "If  the 
Jury  believe  from  the  evidence  that  no  fel- 
ony had  in  fact  been  committed,  and  that  de- 
fendant maliciously,  and  without  probable 
cause,  directed  the  arrest  of  plaintiff  by  the 
policemen,  they  must  find  for  the  plalntifC, 
and.  In  assessing  plaintiff's  damages,   may 
take  into  consideration  the  injury  to  his  feel- 
ings caused  by  his  arrest  and  Imprisonment 
and  it  Is  not  necessary  to  prove  by  witnesses 
the  amount  of  such  damages.     The  Jury  may 
assess  damages  as  they  deem  propo:,  not  ex- 
ceeding the  amount  claimed  in  the  plalntHTs 
complaint"    (10)  "Unless  the  Jury  are  rea- 
sonably satisfied  that  the  ring  was  In  fact 
stolen,  then  it  is  Immaterial   whether  Rich 
had  probable  cause  for  believing  that  the 
plaintiff  had  committed  the  theft" 

The  defendant  separatdy  excepted  to  the 
giving  of  each  of  these  diarges,  and  also 
separately  excepted  to  the  court's  refusal  to 
give  each  of  the  following  charges  requested 
by  him:  (1)  "If  the  Jury  believe  the  evi- 
dence, they  will  find  for  the  defendant"  (2) 
"Whether  the  ring  wa»  actually  stolen  or 
not,  if  you  believe  from  the  evidence  that  the 
iefendant  had  probable  cause  toe  believing 
it  was  stolen  by  plaintiff,  then  your  verdict 
should  be  for  defendant"  (3)  'If  the  minds 
of  the  Jury  are  in  a  state  of  doubt,  from  the 
evidence,  as  to  whether  defendant  Rich  or- 
dered the  police  <Aca:s  to  make  the  arrest  at 
plaintiff,  then  the  verdict  of  th«  Jury  aboold 
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be  toT  defendant"  (4)  "If  yon  believe  from 
tbe  evidence  that  plaintiff  took  tlie  ring  men- 
tioned out  of  tbe  store  wltbont  tbe  knowl- 
edge of  defendant,  tbls  would  be  felony,  un- 
der tbe  laws  of  Alabama;  and,  If  you  be- 
lieve flrom  tbe  evidence  tbat  tbe  defendant 
liad  probable  cause  for  bdieving  tbat  plain- 
tiff did  take  tbe  ring,  tben,  wbetber  be  took 
the  ring  or  not,  the  defendant  would  not  be 
liable."  (5)  "If  you  brieve  from  the  evi- 
dence that  tbe  evidence  of  the  witnesses  Tur- 
ley,  GrlfSn,  Grass,  Nelson,  and  Rich  con- 
flicts as  to  whethw  Rich  told  tbe  ot^oen. 
Griffin  and  Turley,  tbat  be  would  not  make 
the  charge  of  larceny  against  the  plaintiff, 
and  that  be  did  not  make  such  charge  before 
plaintiff  was  arrested,  and  tbls  was  all  tbe 
evidence  upon  this  point,  and  that  these  wit- 
nesses are  equally  credible  and  worthy  of  be- 
lief, then  your  verdict  should  be  for  defend- 
ant" (6)  "If  yon  believe. from  the  evidence 
tbat  tbe  plaintiff  was  arrested  by  the  offl- 
ceirs  wltbont  being  instructed  by  the  defend- 
ant to  do  so,  tben  defendant  Is  not  liable; 
and  in  determining  this  you  must  look  to  tbe 
evidence  of  the  witnesses  Grlffln,  Turley, 
Rich,  Nelson,  and  Crass,  and  if  you  find 
theirs  Is  all  tbe  evidence  upon  this  question, 
and  they  are  equally  credible  and  worthy  of 
belief,  and  that  Turley  and  Griffin  testified 
that  they  were  Instructed  by  defendant  to 
arrest  plaintiff,  and  tbat  Rich,  Nelson,  and 
Crass  testified  that  defendant  did  not  In- 
struct Turley  and  Griffin  to  arrest  him,  thai 
your  verdict  should  be  for  defendant" 

Harris  &  Eyster,  for  appellants.  O.  Kyle, 
tfxe  appellee. 

HEAD,  X  False  Imprisonment  is  tbe  un- 
lawful restraint  of  a  person,  contrary  to  bis 
will.  But  two  things  are  requisite,  viz.  de- 
tention of  the  person,  and  unlawfulness  of 
such  detention.  7  Am.  &  Bng.  Bnc.  Law, 
661,  662.  Malice  is  not  material,  except  in 
aggravation  of  damages.  Nor  Is  probable 
cause  of  guilt  on  the  part  of  the  party  im- 
prisoned, when  the  imprisonment  is  under  a 
criminal  charge,  material,  except  as  it  may 
be  rendered  so  by  the  provisions  of  sections 
4262  and  4266  of  the  Code,  in  cases  to  which 
those  sections  are  applicable.  7  Am.  &  Eng. 
Eno.  Law,  663,  664.  If  the  imprisonment 
is  under  legal  process,  but  the  prosecution 
has  been  commenced  and  carried  on  mali- 
ciously, and  without  probable  cause,  termin- 
ating In  the  discbarge  of  the  defendant  it  Is 
malicious  prosecution,  and  not  false  imprison- 
ment Id.  663.  The  action  for  damages  for 
false  Imprisonment  is  In  trespass;  for  ma- 
licious prosecution,  in  case.  In  Ragsdale  t. 
Bowles,  16  Ala.  62  (decided  In  1B49),  the  aver- 
ments of  the  complaint  were  that  tbe  defend- 
ant "falsely,  maliciously,  and  without  prob- 
able cause,  charged  the  plaintiff  with  the 
crime  of  felony,  and,  upon  said  charge,  false- 
ly, maliciously,  and  without  probable  cause, 
caused  the  plaintiff  to  be  arrested  by  bis 


body,  and  to  be  Imprisoned,  and  kept  and  de- 
tained in  prison  for  a  long  time,  to  wit  for 
tbe  space  of  one  day,  tben  next  following, 
and  at  the  expiration  of  which  said  time  he, 
the  said  defendant,  caused  the  said  plaintiff 
to  be  released  and  set  at  liberty,  and  wholly 
abandoned  his  said  prosecution."  The  action 
was  instituted  and  intended  as  one  for  ma- 
licious prosecution,  and  was  prosecuted  and- 
defended  in  the  court  below  and  in  this  court 
as  such.  The  defendant  demurred  to  the 
declaration  on  the  ground  tbat  it  did  not 
sufficiently  aver  the  termination  of  tbe  prose- 
cution. Dargan,  J.,  began  tbe  opinion  of 
this  court  with  the  statement  tbat  "this  was 
an  action  on  the  case,  for  a  malicious  prose- 
cution," and  proceeded  to  dispose  of  the  de- 
murrer, above  mentioned,  to  the  declaration, 
and  held  tbat  the  averment  touching  the 
termination  of  the  prosecution  was  insuffi- 
cient and  tbat  the  count  was  thoefore  bad, 
consida>ed  as  a  count  for  malicious  prosecu- 
tion. But  be  proceeded  further  to  say  that 
tbe  count  was  good  for  false  imprisonment 
and  for  this  reason  held  that  the  demurrer 
was  properly  overruled.  Tbe  idea  underly- 
ing this  conclusion,  manifestly,  was  tbat  the 
descriptive  words,  "falsely,  maliciously,  and 
without  probable  cause,"  were  sufficient  to 
show  tbat  the  acts  of  arrest  and  imprison- 
ment charged  were  unlawful;  and  there  be- 
ing no  allegatl(xi  that  they  were  done  under 
a  valid  warrant  the  prosecution  of  which 
had  terminated  In  the  discharge  of  the  de- 
fendant the  count  was  held  to  contain  all 
the  essmtlala  of  trespass  for  false  impris- 
onment It  was  clearly,  however,  not  intend- 
ed to  affirm  by  this  decision  that  In  order  to 
give  an  action  for  false  imprisonment  it  was 
necessary  tbat  the  arrest  and  detention 
should  have  been  under  a  criminal  charge, 
preferred  falsely,  maliciously,  and  without 
probable  cause.  These  characteristics,  while 
they  constitute  unlawfulness,  in  themselves, 
sufficient  to  show  trespass,  and  support  an 
action  of  that  nature,  when  the  arrest  is  not 
under  legal  process,  are  yet  restrictive  of  tbe 
unlawfulness  by  which  tbe  action  may  be 
supported;  and  they  were  material  to  the 
action  then  before  the  court  only  because 
they  were  alleged  and  constituted  tbe  only 
character  of  unlawfulness  which  was  al- 
leged. For  instance.  It  was  nevar  Intended 
to  be  decided  that  a  wrongful  Imprisonmoit 
not  based  upon  a  criminal  charge,  would  not 
give  an  action  of  trespass  for  false  imprison- 
ment or  that  an  unlawful  Imprisonment 
without  legal  process,  based  upon  a  criminal 
charge,  effected  without  malice  and  with 
probable  cause,  would  not  give  such  an  ac- 
tion. Suppose  the  case  of  an  arrest  and  Im- 
prisonment by  a  private  person,  in  good  faith, 
upon  4  charge  of  misdemeanor  not  commit- 
ted In  his  presence,  of  one  actually  gnllly  of 
the  offense.  Sur^,  In  such  a  case,  an  action 
for  false  Imprisonment  would  lie.  Shortly 
after  tbe  decision  of  Ragsdale  v.  Bowles,  su- 
pra, tbe  Code  of  1852  was  adopted,  and  In  It 


Digitized  by 


Google 


SOUTHERN  REPORTER,  Vol.  15. 


(Ala. 


a  schedule  of  forms  of  complaints  was  pro- 
mulgated.  Among  these  forms  Is  one  head- 
ed, "P<H-  False  Imprisonment"  With  the 
case  of  Ragsdale  t.  Bowles,  evidently,  before 
the  codlfler,  he  substantially  conformed  this 
form  to  the  declaration  in  that  case,  and 
wrote  It  thus:  "A.  B.  PlalntlfC  vs.  C.  D.  De- 
fendant The  plaintiff  claims  of  the  defend- 
ant   dollars,  as  damages  for  malicious- 
ly, and  without  probable  cause  therefw,  ar- 
resting and  Imprisoning  (or,  if  the  case  be  so, 
causing  the  defendant  [7]  to  be  arrested  and 
Imprisoned)  oa  a  charge  of  larceny,  (or  other 

felony  as  the  case  may  be)  for days, 

viz.:  on  the day  of ."  This  form 

was  carried  into  the  Codes  of  1867  and  1876 
without  change,  and  Into  the  Code  of  1886  so 
changed  as  to  correct  the  mistake  whereby 
the  word  "defendant"  was  used  when  "plain- 
tilT'  was  Intended,  and  to  adapt  the  fwm  to 
an  arrest  under  any  criminal  charge,  wheth- 
er felony  or  otherwise.  It  thus  appears,  as 
we  said  of  the  declaration  In  Ragsdale  v. 
Bowles,  that  the  form  of  complaint  pre- 
scribed by  the  Code  is  highly  restrictive  of 
the  nature  and  character  of  the  wrongful 
acts  which,  under  the  general  principles  of 
law,  will  support  an  action  of  trespass  for 
false  Imprisonment  Pursuing  that  form,  the 
action  is  maintainable  only  when  the  arrest 
and  Imprisonment  are  d<Hie  or  caused  by  the 
defendant,  upon  a  criminal  charge,  with  mal- 
ice and  without  probable  cause.  We  are  of 
opinion  It  was  not  the  Intention  of  the  legis- 
lature to  make  this  form  exclusive.  We  can- 
not suppose  it  was  designed  to  abolish  the 
probably  graver  offenses  of  false  imprison- 
ment civilly  actionable,  which  are  not  char- 
acterized by  the  elements  the  form  makes  es- 
sential. This  question,  howevor,  is  not  now 
befwe  Tis,  since  the  presoit  complaint  pur- 
sues the.  form  prescribed.  It  alleges  arrest 
and  imprisonment  of  plaintiff,  by  the  pro- 
curement of  the  defendant  upon  a  charge  of 
larceny,  with  malice,  and  without  iH-obable 
cause.  Being  alleged,  these  elements  must 
be  shown  to  have  existed,  to  Justify  a  recov- 
tfy  by  the  plaintiff. 

By  statute,  a  marshal  or  policeman  of  an 
Incorporated  city  or  town,  as  well  as  sher- 
iffs and  constables,  may,  within  the  limits 
of  his  county,  arrest  a  person  without  a 
warrant  when  he  has  reasonable  cause  to 
believe  that  such  person  has  committed  a 
felony,  although  it  may  afterwards  appear 
that  a  felony  had  not  in  fact  been  commit- 
ted. Code,  IS  4260,  4262.  In  making  the 
arrest  the  officer  must  Inform  the  person  of 
his  authority,  and  the  cause  of  arrest,  except 
when  he  is  arrested  on  pursuit  Id.  {  4263. 
There  are  other  cases,  not  necessary  to  men- 
tion, in  which  arrests  may  be  made  by  offi- 
cers without  warrant  See  sections  of  Code, 
supra.  The  defendant  Interposed  a'  special 
plea,  setting  up  that  the  alleged  arrest  and 
imprisonment  of  plaintiff  were  had  and 
made  by  a  policeman  of  the  town  of  De- 
catur,—an  incorporated  town  In  Morgan 
county,    Ala.,— the    said    poUcemau    having 


reasonable  cause  to  believe  that  the  plaintiff 
was  guilty  of  the  offense  of  grand  larceny. 
The  plaintiff  demurred  to  this  plea,  assign- 
ing as  grounds  that  it  fails  to  deny  tliat  the 
arrest  was  done,  caused,  or  effected  at  the 
Instance,  request  or  command  of  the  defend- 
ant without  reasonable  cause  for  belief  on 
the  part  of  the  defendant  that  the  plaintiff 
was  guilty  of  grand  larceny,  and  that  it  fails 
to  deny  tliat  defendant  caused  the  arrest  of 
plaintiff  maliciously,  and  without  probable 
cause.  These  pleadings  are  aptly  framed  to 
present  the  question  they  are  intended  to 
present,  which  Is  whether  the  facts  stated 
in  the  plea,  taken  in  connection  with  the 
facts  averred  in  the  complaint  and  not  trav- 
ersed by  the  plea,  do  not  show  the  injur} 
complained  of  was  consequential  upon  the 
defendant's  wrong,  by  reason  whereof  th« 
plaintiff's  remedy  is  in  case,  and  not  in  tres- 
pass. The  argument  in  support  of  the  plea 
is  that  as  the  arrest  was  by  an  officer  up- 
on a  charge  of  felony,  who  liad  reasonable 
cause  to  believe  the  plaintiff  guilty,  the 
act  was  lawful  on  the  part  of  the  officer; 
and  the  defendant  therefore,  In  procuring 
the  arrest  procured  the  commission  of  a 
lawful  act  and  his  conduct  being  character- 
ized by  malice  and  want  of  probable  cause, 
his  wrongdoing  consisted,  not  in  causing  an 
unlawful  arrest,  but  a  lawful  arrest  in  an 
unlawful  manner.  The  vice  of  the  argu- 
ment, we  conceive.  Is  that  It  erroneously  sup- 
poses that  the  rightfulness  or  lawfulness  of 
the  officer's  act  in .  arresting  one,  without 
warrant,  who,  he  has  reasonable  cause  to  be- 
lieve, has  committed  a  felony,  can  be  predi- 
cated upon  the  command  or  direction  of  an- 
other, procuring  him  to  do  the  act  Snch 
lawfulness  on  the  part  of  the  officer  is  predl- 
cable  alone  of  information  possessed  by  talm, 
affording  him  reasonable  cause  to  believe 
tliat  a  felony  has  been  committed  by  the 
party  arrested.  Hence,  the  arrest  must  be 
of  the  officer's  own  volition,  based  upon  this 
reasonable  cause,  and  must  not  be  induced 
by  the  command  or  direction  of  anothor.  If 
he  acts  by  the  command  or  direction  of  an- 
other, and  arrests  and  imprisons  one  niH>a 
a  charge  of  -felony  which  has  mot  been  oom- 
mitted,or  which,  if  committed,  the  party  com- 
manding the  arrest  has  no  reasonable  cause 
to  believe  was  committed  by  the  person  ar- 
rested, the  act  is  unlawful  on  the  part  of 
the  officer  himself,  as  well  as  the  person 
who  procured  it  Code,  |  4266.  .And  this  is 
true  although,  at  the  same  time,  be  may 
have  had  reasonable  cause  to  believe  the 
party  guilty.  If  he  acted  upon  the  com- 
mand or  request  of  another,  without  which 
he  would  not  have  made  the  arrest  the  act 
cannot  be  legally  considered  as  resulting 
from  the  reasonable  belief  of  guilt  We  Oa 
not  mean  to  Intimate  that  the  officer's  in- 
formation, which  will  give  Mm  reasonable 
cause  of  belief,.  Justifying  the  arrest  on  hlb 
part,  may  not  be  derived  from  another,  who 
may  at  the  same  time  command  or  request 
him  to  make  the  arrest    We  wish  it  under- 
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stood  that  the  distinction  we  draw  l3  that 
the  command  or  request  must  not  bd  the 
moving  cause  of  the  ofScer's  act,  bnt  his  act 
must  proceed  alone  from  his  reasonable 
cause  of  belief  of  the  party's  guilt,  based  up- 
on his  Information  of  facts  touching  guilt, 
howsoever  derived.  Whether  be  so  acted 
will  always  be  a  question  of  fact,  to  be  de- 
termined upon  the  consideration  of  all  the 
-circumstances  of  the  particular  case.  As  a 
-oorollary,  If  the  officer  was  not  induced  by 
the  command  or  request  given  by  another, 
but  acted  alone  upon  reasonable  cause  to  be- 
lieve the  party  gullly,  then  such  command 
or  request,  though  given,  cannot  be  deemed 
a,  cause  of  the  arrest,  and  the  party  giving  it 
would  be  guilty  of  no  trespass,  without  re- 
gard to  the  motive  with  which  It  may  have 
been  given.  The  plea  In  question,  in  legal 
«e(ect,  confessed  that  the  act  of  the  officer 
was  caused  by  the  command  of  the  defend, 
ant,  and  seeks  to  avoid  its  consequences  by 
the  allegation  that  he  (the  officer)  at  the 
same  time,  had  reasonable  cause  to  believe 
that  the  plaintiff  was  guilty  of  the  felony 
mentioned.  It  does  not  go  so  far,  even,  as 
to  allege  that  this  reasonable  cause  of  be- 
lief concurred  with  the  defendant's  com- 
mand, in  Inducing  the  officer  to  act.  Tbe 
demurrers  were  properly  sustained. 

We  have  seen  that  the  plaintifl  took  ni>on 
himself  to  allege  that  the  defendant  caused 
him  to  be  arrested  and  imprisoned,  on  a 
charge  of  larceny,  maliciously  and  without 
probable  cause.  We  construe  the  larceny 
charged  to  mean  grand  larceny,  unda*  onr 
statutes,  as  the  pleader  has  not  alleged  It 
to  have  been  of  a  smaller  grade.  The  pleas 
and  replications,  as  we  interpret  them,  do 
no  more  than  put  these  allegations  In  is- 
sue. On  the  trial  it  appeared  that  the  ar- 
rest was  made  by  police  officers  of  Decatur; 
and  plaintiff,  whUe  testifying,  was  permit- 
ted to  state,  against  the  objection  and  ex- 
ception of  defendant,  that  the  officers  said 
at  the  time  of  the  arrest  that  Klch  (meaning 
defendant)  had  accused  him  of  stealing  a 
ring.  There  was  no  error  in  this  ruling. 
All  that  was  said  by  the  offices  while  mak- 
ing the  arrest  was  admissible  as  res  gestae. 
Besides,  there  was  evidence  tending  to  show 
that  they  acted  by  command  and  procure- 
ment of  the  defendant,  and.  If  the  jmy  be- 
lieve that  evidence,  all  that  the  officer  said 
or  did  In  furtherance  of  such  command 
could  be  considered  as  evidence  against  blm. 
The  court  tried  the  case  upon  the  theory 
that  the  existence  of  malice  and  want  ot 
probable  cause,  actuating  the  defendant  to 
cause  the  arrest,  if  he  did  cause  it,  were  im- 
material  We  have  shown  that  they  wore 
material,  by  reason  of  being  alleged.  It 
was  IncumbMtt  on  plaintiff  to  satisfy  the 
iury  of  both.  All  the  charges,  therefore; 
given  for  the  plaintiff,  except  the  seventh, 
were  wroneous,  in  view  of  this  principle. 
For  like  reascm  the  second  charge  requested 
by  defendant  ought  to  have  been  given. 


All  the  other  charges  requested  by  the  de- 
fendant were  properly  refused.  The  third 
exacts  too  high  a  measure  of  proof  that  de- 
fendant caused  the  arrest.  The  fourth  in- 
correctly defines  larceny,  for  reasons  too  ob- 
vious to  require  mention.  The  fifth  and 
sixth  were  properly  refused  because  of  thdr 
argumentative  character. 

The  fifth  charge  given  at  the  instance  of 
plaintiff  correctly  defines  "probable  cause" 
to  be  "a  reasonable  ground  of  suspicion, 
supported  by  circumstances  sufficiently 
strong  In  themselves  to  warrant  a  cautious 
man  in  the  belief  that  the  plaintiff  was 
guilty."  Under  the  complaint,  as  framed,  it 
the  defendant  had  such  probable  cause  to 
believe  that  the  felony  bad  been  committed, 
whether  it  had  been  committed  or  not,  and 
that  the  plaintiff  was  guilty  thereof,  the 
plaintiff  was  not  entitled  to  recover. 

The  seventh  charge  g^lven  for  the  plaintiff, 
while  It  protects  defendant  against  a  recov- 
ery if  he' acted  without  malice,  or  with  prob- 
able  cause,  yet  authorizes  a  recovery  against 
him  If  he  directed  the  arrest  of  plaintiff  by 
the  policemen,  whether  those  officers  acted 
In  pursuance  of  such  direction,  or  entirely  ot 
their  own  volition.  As  we  have  already 
said,  if  they  were  not  moved  or  induced  to 
make  the  arrest  and  imprisonment  by  the 
direction  or  request  of  defendant,  it  Is  im- 
material whether  he  gave  such  direction  of 
request  or  not,  or,  if  he  did,  how  malicious 
may  have  been  his  motive  In  giving  it,  o^ 
how  palpable  the  want  of  probable  cause. 
We  remark,  further,  that  if  the  defendant 
did  no  mwe  than  accuse  the  plaintiff  of  the 
theft,  and  give  information  to  the  officers  ot 
the  fact  upon  which  he  based  the  accusa- 
tion, upon  which  accusation  and  information 
the  officers  acted,  of  their  own  volition,  with- 
out command,  direction,  or  request  of  the 
defendant,  then  defendant  is  not  liable  in 
this  action,  although  he  may  have  acted 
maliciously  and  without  probable  cause  in 
making  the  accusation  and  giving  the  in- 
formation. 

The  sevttith  ch^ge  Is  also  oroneons  In 
assuming  that  the  plaintiff  suffered  injury 
to  his  feelings.  Whether  he  did  or  not  was 
a  question  for  the  Jury,  not  the  court  For 
the  errors  pointed  out  the  judgment  of  the 
city  court  is  reversed,  and  the  cause  remand- 
ed.   Reversed  and  remanded. 

BBIOKBLL,  0.  X,  not  sitUng; 


(M  Fla.  77) 

NUTT  V.  CODINGTON  et  ux. 

(Supreme  Court  of  Florida.    July  3,  1894.) 

Mecbanic's  Liek— Notice— Wivb's  SBPAai.Ta  Es- 

TATB— PtEADIMG — ^EVIDBKCE. 

1  The  act  of  1885  (chapter  3811)  did  not 
require  any  notice  to  be  given  of  the  lien  there- 
by secMired  to  mechanics,  laborecs,  and  material 
men. 

2.1f  a  UU  filed  by  a  mechanic  agabist  a 
married  woman  and  her  huahand  to  enforce  a 
lira  claimed  under  the  act  ot  188S,  ebapter 
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B6I1,  on  tbe  wife's  separate  property  for  labor 
performed  and  material  fnmished  thereon,  con- 
tain Rn£Sdent  allegationa  to  show  a  prop« 
charge  on  such  estate,  It  will  sustain  a  decre«^ 
upon  sufScient  proof  of  the  claim,  in  favor  of 
comidainant,  independent  of  the  lien  given  by 
the  statute.  Whether  the  statute  referred  to 
gives  a  lien  on  the  separate  property  of  a  mar^ 
ried  woman,  not  decided. 

3.  A  married  woman  is  incapable  of  making 
a  contract  for  labor  performed  or  material  fur- 
nished on  her  separate  property  that  will  bind 
her  in  a  personal  judgment,  but  her  estate  may 
be  charged  for  such  a  demand  under  her  con- 
tract 

4.  Where  it  la  songht  by  bill  In  equity  to 
charge  the  separate  estate  of  a  married  woman 
for  labor  performed  and  material  furnished  in 
the  imi«ovement  thereof,  it  is  incumbent  upon 
the  comi^ainant  to  show  that  the  demand  sued 
for  was  for  labor  and  material  furnished  on  the 
wife's  property,  and  constituted  a  proper  charge 
on  said  estate;  and  a  decree  adverse  to  the  com- 
plainant will  not  be  reversed  when  the  testimony 
leaves  it  in  doubt  whether  or  not  such  demand 
was  for  labor  and  material  furnished  on  the 
wife's  property,  (»■  («  other  property  in  which 
she  had  no  interest. 

(Syllabus  by  the  Court) 

Appeal  from  drcnlt  court,  Folk  county;  O. 
A.  Hanson,  Judge. 

Bill  by  James  H.  Nutt  against  E.  W.  Cod- 
ington and  wife  to  enforce  a  mechanic's 
lien.  Decree  for  defendants.  Plaintiff  ap- 
peals.    Affirmed. 

J.  W.  Brady,  for  appelant  Wilson  & 
WUson  and  Wall  &  Knl^t,  for  appellees. 

MABRT,  J.  A  bin  In  chancey  Vfas  filed 
by  appellant  against  appellees,  and  It  alleges. 
In  substance,  that  in  September,  1886,  Nutt 
entered  into  s  contract  with  B.  W.  Codington, 
agent  for  his  wife,  Anna  V.  Codington, 
throngh  A.  B.  Pooser,  contractor,  to  famish 
matOTlal  and  do  the  work  necessary  in  plas- 
tering a  certain  dwelling  bouse  situated  on 
Floral  avenue,  in  the  town  of  Bartow.  It  Is 
alleged  that  the  bouse  and  lot  on  which  It  is 
located  belonged  to  Mrs.  Codington;  that 
the  contract  for  said  plastering  was  fnlly 
compiled  with,  and  completed  in  the  month 
of  January,  18S7,  and  that  there  was  then 
dne  the  complainant,  Nutt,  for  the  material 
famished  and  work  done  In  plastering  said 
house,  the  snm  of  $198.94,  a  copy  of  tbe 
account  being  filed  with  the  bill,  and  consist- 
ing in  a  statement  that  Anna  V.  and  B.  W. 
Codington  were  Indebted  to  James  H.  Nutt, 
for  lime  and  laths  furnished  and  work  done 
In  plastering  house  thronghont,  $198.94.  It 
Is  also  alleged  that  complainant  had  filed  a 
lien  against  the  building  in  the  ofilce  of  the 
clerk  of  the  circuit  court  for  Polk  county,  a 
copy  of  which  is  also  filed  with  the  biU. 
The  prayer  is  that  the  building  be  sold  and 
the  proceeds  applied  to  the  payment  of  com- 
plainant's claim,  costs  of  conrt,  attorney  fees, 
and  for  process. 

The  answer  alleges  that  B.  W.  Codington 
entered  Into  a  contract  with  A.  B.  Pooser 
for  the  erection  of  a  dwelling  house  on 
Floral  avenue,  but  it  is  denied  that  said  con- 
tract was  made  by  B.  W.  Codington  as  the 


agent  of  his  wife,  or  that  he  acted  in  any  way 
as  her  agent  It  is  admitted  that  the  real  estate 
sought  to  be  charged  with  a  lien  was  the 
property  of  l>Irs.  Codington,  but  alleged  that 
in  making  said  contract  B.  W.  Codington 
acted  for  and  on  behalf  of  himself  only,  and 
that  it  was  not  the  understandinjg  of  either  of 
the  respondents,  or  said  Pooser,  that  Mrs. 
Codington  should  in  any  way  subject  herself 
or  separate  estate  to  any  liability  concerning 
said  contract  It  is  admitted  that  Nutt  fur- 
nished materials  and  performed  woi^  in  the 
construction  of  said  building,  but  alleged  that, 
tf  he  made  any  contract  for  furnishing  said 
materials  and  performing  said  work,  it  was 
made  with  A.  B.  Pooser,  the  contractor  for 
the  erection  of  said  building,  and  that  Mrs. 
Codington  had  no  knowledge  whatever  of 
said  contract,  and  that  Nutt  had  never  given 
to  her  or  her  husband  any  notice  that  said 
material  had  been  furnished  or  work  per- 
formed in  the  erection  of  said  building,  or 
that  the  contractor  was  indebted  to  him 
(Nutt),  and  that  he  looked  to  the  respond- 
ents, or  either  of  them,  for  what  was  due 
thereon.  It  is  also  alleged  that  the  contract- 
or, Pooser,  had  been  overpaid  by  B.  W. 
Codington  for  the  entire  contract  price  for 
building  said  house  before  the  filing  of  the 
lien  mentioned  in  the  bill,  and  before  either 
of  the  respondents  had  any  knowledge  of 
any  claim  by  the  complainant  against  Poo- 
ser; also,  that  but  a  small  portion  of  the 
amount  sought  to  be  recovered  by  complain- 
ant was  for  labor  actually  performed  by 
him,  and  that  if  he  can  recover  at  all  It 
cannot  be  for  any  greater  amount  tiian  that 
claimed  for  said  labor,  as  no  lien  was  filed 
or  claimed  for  materials  famished.  After 
replication  and  testimony  taken,  the  bill  was 
dismissed  on  final  hearing  at  complalnanf  a 
cost,  and  the  appeal  Is  from  the  final  decree. 
The  testimony  shows  that  B.  W.  Codington 
made  a  contract  in  1886  with  A.  B.  Pooser 
to  erect  a  house  in  Bartow,  Fla.,  on  a  lot 
belonging  to  his  wife,  Anna  V.  Codington, 
and  that  Pooser  entered  into  a  ccmtract 
with  appellant,  Nutt,  to  furnish  the  material 
and  do  the  plast»ing  In  said  house.  Nntt 
comidieted  his  part  of  the  contract  by  the 
last  of  December,  1886,  and  the  bill  was 
filed  on  the  16th  day  of  December,  1887,  for 
the  purpose  of  subjecting  the  house  and  lot 
to  the  payment  of  what  Nntt  claimed  as 
then  due  him  on  the  plastering  contract  It 
appears  that,  about  the  time  Nntt  completed 
the  plastering,  an  agreement  was  entered 
into  between  B.  W.  Codington  and  A.  B. 
Pooser,  the  contractor,  by  which  the  build- 
ing was  to  be  finished  under  the  direction 
and  management  of  Codington.  It  aeema 
that  he,  at  this  time,  had  advanced  a  large 
proi>ortion  of  the  contract  price  for  building 
the  house,  and  was  appr^enslve  that  there 
would  not  be  enough  to  complete  it,  and  tiie 
agreement  was  for  him  in  person  to  pay  the 
hands  for  the  remaining  work  to  be  done  on 
the  house.    Tboe  Is  a  conflict  in  the  wU 
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dence  whether,  by  this  agreement,  Codington 
was  to  pay  the  laborers  only  for  work  per- 
formed after  the  agreement,  or  for  that  done 
as  well  before  as  after,  and  not  paid  for  by 
Pooser.  Nutt's  labor  was  performed  before 
the  agreement  was  made,  and  the  testimony 
tends'  to  show  that  Pooser,  the  contractor, 
was  paid  more  than  the  contract  price  for 
bnlldlng  the  house,  considering  the  cost  of 
labor  after  the  agreement  It  Is  shown  that 
Nntt  made  his  contract  with  Pooser,  and  not 
with  Oodlngton  or  his  wife,  although  he 
(Nntt)  says  that  after  doing  some  of  the 
work  K  W.  Codington  agreed  to  see  him 
paid.  This  Is  denied  by  Codington.  The  act 
of  1885  (chapter  3611)  required  no  notice  to 
be  given  of  the  lien  thereby  secured  to  me- 
chanics, laborws,  and  material  men,  and 
rei>ealed  the  section  in  the  act  of  March  7, 
1877,  on  that  subject.  Barbour  t.  Van  Camp, 
26  Fla.  40,  7  South.  162.  The  bill  In  this 
case  has  for  Its  object  the  subjection  of  a 
married  woman's  property  to  the  payment 
of  a  claim  for  ImproTements  placed  thereon, 
and  It  must  be  conceded  that  It  was  incum- 
bent upon  the  complainant  to  show  that  the 
demand  he  sued  for  was  a  proper  charge  on 
the  propaly.  The  conditions  under  which 
snch  a  claim  can  be  enforced,  and  a  married 
woman's  separate  property  subjected  in  equi- 
ty to  the  payment  of  debts,  have  frequently 
been  considered  by  this  court  Thrasher  v. 
I>oig,  18  Fla.  809;  Blnmer  v.  Pollak,  Id.  707; 
Harwood  v.  Root,  20  Fla.  948;  Schnabel  v. 
Betts,  23  Fla.  178,  1  South.  602;  O'NeU  v, 
Perdval,  25  Fla.  118,  6  Sonth.  800;  Garvin 
V,  Watklns,  29  Fla.  151,  10  South.  818;  and 
other  cases.  The  married  woman  not  being 
able  to  bind  herself  by  contract  in  such  cases, 
it  devolves  npon  a  complainant  to  show  that 
his  demand  is  snch  as  will  be  enforced  by 
A  court  of  equity. 

If  it  be  conceded  here  that  the  complain- 
ant had  a  lien  on  the  house  and  lot  of  Mrs. 
Codington  by  virtue  of  the  act  of  1885  (chap- 
ter 3611),  for  work  done  thereon,  which  he 
could  enforce  in  a  court  of  equity,  oar  con- 
tihislon  la  that  the  decree  dismissing  the  bill 
most  be  affirmed  on  the  testimony  In  tetee- 
estea  to  the  establishment  of  complainant's 
claim.  He  testified  that  he  completed  the 
work,  and,  "according  to  Mr.  Pooser's  ac- 
count, they  took  my  books  when  I  was  sick, 
and  agreed  that  this  amount  that  we  are 
now  snlng  for  was  due  me  on  the  house, 
of  which  I  have  never  received  a  cent" 
He  was  asked  if  the  amount  he  was  snlng 
for  was  then  dne  him,  and  stated:  "Yes, 
sir;  according  to  their  comit  I  could  not 
nnda-stand  it  on  account  of  having  received 
some  money.  The  money  came  through  Mr. 
Poostf."  He  was  also  asked,  on  cross-exami- 
nation, how  many  yards  of  plastering  there 
wem  In  the  house,  and  stated:  "I  cannot 
t^  yoo,  sir,  Jnst  now,  as  the  calculation  is 
laid  one  side,  and  I  cannot  find  it,  but  the 
measurement  was  satisfactory  to  Mr.  Pooser, 
%ad  all  otber  parties  besides."    On  redirect 


eccaminatlon,  the  witness  was  asked  if  the 
amount  agreed  upon  at  liis  room  at  the  time 
of  the  settlement  made  by  Pooser  and  Cod- 
ington represented  what  the  latter  owed  him, 
or  what  Pooser  owed  him,  on  general  ac- 
count, and  said:  "I  was  in  bed  sick,  and  I 
had  been  light-headed  for  two  days,  bnt 
was  better  on  that  day  than  I  had  been. 
They  told  me  that  they  had  come  to  settle 
up  their  aftairs  on  that  honse.  I  told  than 
that  I  was  not  In  a  fit  state  to>  do  any  figur- 
ing that  day,  bnt  Mr.  Codington  was  fully 
bent  on  having  us  settle  on  that  day,  so  I 
told  him  that  my  books  were  In  my  drawer, 
and  that  they  coald  reckon  np  the  money 
that  I  have  received  on  that  Job.  After 
figuring  it  up  th^re  was  fifty  dollars  that  Mr. 
Codington  claimed  he  had  paid  to  Pooser, 
and  that  the  money  came  to  me  from  Pooser 
with  the  understanding  that  the  money  came 
from  the  Gold  block.  I  saw  that  things 
were  not  going  very  satisfactory,  and,  with 
Mr.  Pooser  owing  me  so  much  money,  I 
was  glad  to  settle  in  almost  any  kind  of  way. 
and  I  agreed  to  let  them  go  on  with  their 
settlement  They  took  the  amount  of  yards 
of  plastering  and  the  amount  of  bricks  that 
were  used  on  that  house,  and  I  agreed  to 
stay  by  their  figures,  and  Mr.  Pooser  gave 
me  the  amount  of  their  figures,  for  which 
amount  I  am  now  suing."  It  is  shown  be- 
yond question  that  Nntt  had  t)een  working 
for  Pooser  on  other  contracts,  and  that 
there  was  a  general  unsettled  account  be- 
tween them.  Codington  testified  that  he 
was  present  at  the  settlement  spoken  of 
by  Nutt  and  did  some  of  the  figuring  him- 
self, and  had  the  figures  at  the  time  of 
testifying.  He  stated  that  the  amount  Nutt 
and  Pooeer  agreed  there  was  due  upon  the 
house  was  not  correct  He  says:  "I  find 
the  amount  Inaccnrate  as  he  [Nutt]  has  it, 
the  dollars  being  one  hnndred  and  ^ghty- 
nine,  instead  of  one  hnndred  and  ninety- 
eight  [the  amount  sued  for].  I  find  the 
amount  figured  due  him  at  that  Hme  on 
general  account  to  be  one  hnndred  and 
seventy-^ht  dollars  and  sixty-one  cents, 
leaving  the  amount  of  ten  dollars  and  forty 
cents,  which  he  claimed  on  my  house,  over 
the  full  amount  which  was  dedded  was  due 
him  on  general  account  from  Mr.  Pooser." 
The  only  other  witness  examined  was  Poos^, 
bnt  his  testimony  is  very  indefinite  as  to 
wheth^  or  not  the  claim  made  by  Nutt  was 
for  work  on  the  Codington  house.  He  was 
asked  if  he  knew  the  amount  of  work  that 
Nutt  did  on  that  building,  and  said:  "No, 
sir;  I  do  not  I  am  not  prepared  to  answer 
that"  He  was  also  asked  if  the  figures 
given  by  him  at  Nutt's  room  when  he  was 
sick  represented  what  was  due  for  work  and 
material  furnished  Codington,  and  replied 
as  follows:  "I  cannot  say  that  I  can.  Mr. 
Codington  came  to  me  claiming  that  Mr. 
Nutt  had  made  an  overcharge  in  his  brick 
account  He  and  I  thea  went  and  counted 
the  brick  in  the  bulk  as  near  aa  we  conld. 
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and  thore  was  no  mistake;  there  and  within 
the  plastering  was  all  right  As  I  had  heea. 
paying  Mr.  Nntt  cm  other  bills,  we  went  to 
see  Mr.  Nutt  to  ascertain  the  exact  amounts 
that  had  been  paid  to  him  by  Mr.  Coding- 
ton and  myself.  I  carried  my  books  to 
Mr.  Natt's  bedroom.  Mr.  Nntt  was  In  bed 
when  we  got  there,  and  we  fonnd  out  just 
how  much  had  been  paid  him,  according  to 
his  statements  and  my  own.  I  turned  the 
two  statomraits  ova:  to  Mr.  Nntt  and  Mr. 
Oodlngton."  From  Nutt's  testimony  it  ap- 
pears that  he  was  not  relying  upon  his  own 
knowledge  of  the  wurk  done  In  the  house, 
but  upon  the  statement  given  him  while 
sick.  Pooser  and  Codington  made  up  a  bal- 
ance from  the  books  then  produced,  but 
Pooser  disclaims  any  knowledge  of  the  exact 
amount  of  work  done  by  Nutt  on  the  house, 
nor  does  any  one  testify  that  the  books  from 
which  the  statement  was  made  were  ac- 
curate and  properly  kept.  There  is  a  differ- 
ence between  Pooser  and  Codlngrton  about 
what  the  balance  ascertained  at  Nutt's  house 
r^resented,  but  taking  the  entire  testimony 
together,  without  setting  out  any  more  of  It 
.here,  we  are  unable  to  say  that  it  is  of  such  a 
character  and  weight  as  to  overcome  the  con- 
clusion of  the  chancellor  adverse  to  the  com- 
plainant below.  This  conclusion  is  summed 
up  in  the  following  language  of  the  decree 
appealed  from,  viz.:  "The  court  is  of  the 
opinion  that,  aside  from  every  other  ques- 
ttaa,  it  is  incumbent  upon  the  plaintiff,  be- 
fore he  can  ask  a  decree  against  Anna  V. 
Codington,  to  prove  spedflcally  the  items  of 
his  account  and  the  value  of  the  work  and 
materials,— there  being  no  contract  with  her, 
—and  this  he  has  failed  to  do."  Thwe  is 
nothing  in  the  evidence  to  justify  a  conclu- 
sloa  that  Mrs.  Codington  was  bound  by  the 
amount  rendered  on  the  settlement  referred 
to  by  Nutt,  and,  so  far  as  she  was  concerned, 
it  was  necessary  to  prove,  as  decreed  by 
the  court,  the  Items  of  the  demand,  and  the 
value  of  the  Improvements  actual^  placed 
upon  her  house. 

Not  feeling  authorized  to  dtstnrb  the  con- 
clusion reached  on  the  evidmce,  our  decision 
is  that  the  decree  appealed  from  must  be 
affirmed  on  the  evidence,  and  it  is  so  ordered. 


(M  FU.  It) 

OPPBNHEIMER  v.  OUCKENHEIMER  et  al. 
(Supreme  Court  of  Florida.    June  18,  1894.) 

FKiLCTIOB  OM  APPBAL— SCIKE  FaCI AS  —  EvrsoT  ov 
Appearance. 
1.  The  iisnance  and  seirice  of  a  scire  fadas 
ad  aodlendum  errorea  are  essential  to  give  the 
appellate  court  jurisdiction  of  the  person  of  the 
defendant  in  error,  and  withont  such  writ  and 
service  this  court  cannot  adjudicate  the  case. 
But  SQch  writ  and  service  are  not  necessary  to 
give  this  court  jurisdiction  of  the  caoae,  and, 
stionld  the  defendant  in  error  file  in  this  conrt 
a  general  appearance  in  a  cause  properly  brought 
here  by  wnt  of  error,  the  necessity  for  the  issu- 
ance or  service  of  the  scire  facias  ad  audiendum 
errores  will  thereby  be  waived. 


2.  Hie  defendants  In  error  made  a  motloD 
In  this  court  to  dismiss  the  writ  of  error  issned 
in  the  cause  on  the  ground  that  the  plaintiff  In 
error  had  not  filed  oiiefs  witliin  the  time  re- 
gnired  bv  the  rule  of  the  conrt  on  that  subject. 
On  a  subsequent  day,  this  motion,  l>y  leave  of 
the  court,  was  amended  so  as  to  recite  that  de- 
fendants in  error  came  specially  for  the  purpose 
of  the  motion,  and  for  no  other  purpose>  and 
moved  the  court  to  dismiss  the  writ  of  error, 
because  no  briefs  had  been  filed  as  required  by 
the  rule,  and  no  scire  facias  ad  audiendum 
errores  had  been  issued  in  the  cause,  or  served 
npon  the  defendants  in  error.  Bdd,  that  by  the 
motion  as  first  made  to  dismiss  the  writ  of  error 
because  no  briefs  had  been  filed  the  defendants 
in  error  appeared  generally  in  the  cause,  and  it 
was  a  waiver  of  the  issnance  and  service  of  the 
scire  facias  ad  audiendum  errores. 
(Syllabus  by  the  Court) 

Brrw  to  circuit  court,  Polk  counjy;  Bamm 
PblUips,  Judg& 

Attachment  by  S.  Ouckenheimer  &  Sons 
against  William  T.  Munfort  and  J.  S.  Oppen- 
helmer.  L.  8.  Oppenheimer  interposed  a 
claim.  Judgment  for  plaintiffs,  and  claimant 
brings  etT(V.     Motion  to  dismiss.    D^iied. 

R.  W.  Williams,  for  the  motion.  WUs(m 
&  Wilson  and  Sparkman  &  Spademan,  <^ 
posed. 


MABRY,  J.  An  attachment  suit  was  In- 
stituted in  the  circuit  court  for  Polk  county 
by  S.  Ouckenheimer  &  Sons  against  W.  T. 
Munfort  and  J.  S.  Oppenheimer,  and  the  at- 
tachment writ  was  levied  upon  certain  goods 
as  the  property  of  defendants.  L.  S.  Oppen- 
beim»  into-posed  a  claim  to  the  pn^ierty 
levied  on,  and  on  the  8th  day  of  April,  1893, 
a  verdict  and  judgment  were  rendered  in  the 
claim  suit  against  the  claimant  After  mo- 
tions in  arrest  of  judgment  and  for  a  new 
trial  w^re  overruled  and  final  judgment  al- 
tered, the  record  recites  that  the  claimant, 
by  his  attorneys,  in  open  court  applied  tear 
and  ent»ed  an  appeal  from  tbe  judgment 
rendered  to  the  June  term,  A.  D.  1883,  ot 
the  supreme  court  of  the  state  of  Florida. 

On  the  4th  day  of  October,  1893,  four  days 
before  the  expiration  of  the  time  In  which  a 
writ  of  error  could  have  been  sued  out  £rom 
said  judgment  such  writ  issued,  returnable 
to  the  January  term,  1894,  of  this  court  and 
was  at  the  time  of  its  Issuance  properly 
served  by  being  lodged  with  the  dietk  of  the 
circuit  court  of  Polk  county. 

A  motion  was  filed  in  this  court  on  April 
20,  1894,  by  the  attorney  of  record  for  the 
plaintiffs  in  the  claim  suit  reciting  that  the 
appellees  In  the  cause  of  L.  S.  Oppeihelmer, 
Appellant,  vs.  S.  Ouckenh^mer  et  aL,  Ap- 
I>ellee8,  move  the  court  to  dismiss  the  ap- 
peal because  the  same  was  entered  to  the 
June  term,  A.  D.  1893,  of  the  suiveme  court 
and  that  the  attorneys  for  appellant  had 
failed  to  file  briefs  in  the  cause,  and  100  days 
had  e^ired  since  the  beginning  of  the  Jan- 
uary term,  1894,  of  this  court  and  that  the 
record  showed  that  said  appeal  had  been 
abandoned.  Notice  was  given  toe  the  hear- 
ing of  this  motion  on  the  8th  dajr  of  May, 
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188i.  On  the  7th  day  of  May,  1894,  connsel 
toe  defendants  in  error  entered  the  following 
motion  upon  the  motion  docket,  viz.:  "Op- 
penhelmer,  Plff.  In  £<rror,  vs.  Oudcenbeimer, 
Deft,  in  Error.  Comes  now  the  defendant 
in  errw,  and  moves  the  court  to  dismiss  tills 
cause,  for  the  reason  that  it  Is  a  civil  cause 
returnable  to  the  January  term,  1894,  and 
was  not  submitted  on  brief  by  the  plalntifr 
in  errw  within  ninety  days  from  the  return 
day,  Vhlch  ninety  days  expired  before  the 
filing  of  this  motion." 

Counsel  for  plalntlfT  in  error  entered  a  mo- 
tion on  the  8th  day  of  May,  1894,  for  leave 
to  file  briefs  in  th6  cause,  for  reasons  stated 
In  affidavits  on  file.  At  the  motion  hour  on 
lilay  8, 1894,  counsel  for  defendants  in  error 
stated  at  the  bar  of  the  court  that  be  de- 
sired to  amend  the  motion  entered  on  the 
7th,  and  add  another  ground  toe  dismissing 
the  writ,  as  he  had  then  discovered  that  no 
scire  facias  to  hear  errors  had  been  issued 
in  the  catise.  Counsel  for  plaintiff  in  error 
then  stated  that  they  had  appeared  in  obedi- 
ence to  proper  notice  to  contest  the  motion 
to  dismiss  for  failure  to  file  briefs,  and  were 
not  then  prepared  to  meet  a  motion  to  dismiss, 
because  no  scire  facias  had  been  issued. 
The  motion  entered  April  20th  to  dismiss 
the  api)eal  was  then  denied,  because  there 
was  no  such  case  on  an  appcaal  in  this  court, 
and  by  leave  of  the  court  counsel  for  de- 
fendants in  errrar  amended  the  motion  en- 
tered on  May  7tb,  so  as  to  read  as  follows, 
vis.:  "Come  now  the  defendants  in  atoe, 
qpedally  for  the  purpose  of  this  motion,  and 
for  no  other  inirpose,  and  move  the  court 
to  dismiss  this  cause  toe  the  reasons  that 
it  is  a  dvil  cause  returnable  to  the  January 
term,  1894,  and  was  not  submitted  on  brief 
by  the  i^aintiff  in  «ror  within  ninety  days 
from  the  return  day,  which  ninety  days  ex- 
ph-ed  before  the  filing  of  this  motitxi;  that 
no  writ  of  scire  facias  ad  andloidum  errores 
has  been  served  upon  the  defendants  in  eacroe 
or  their  attorney,  and  no  soch  writ  has  Is- 
sued, or  been  returned  to  this  court,  as  shown 
by  the  rec<»d."  This  amended  motion  com- 
ing on  regularly  toe  hearing  upon  notice  at 
the  succeeding  motion  day,  the  same  being 
the  12th  day  of  this  month,  counsel  for 
plaintiff  in  errw  entered  anothor  motion  for 
an  order  that  scire  facias  issue  nunc  pro 
tunc,  for  reasons  set  forth  in  affidavit  filed. 
The  three  motions  in  the  cause  above  recited, 
not  disposed  of,  were  submitted  by  counsel 
for  the  consideration  of  the  court  on  the 
same  day. 

It  is  not  shown  or  claimed  that  any  sdre 
facias  to  hear  errors  was  eree  issued,  either 
by  the  derk  of  the  circuit  court  for  Polk 
county  or  by  the  clerk  of  the  supreme  court. 
The  writ  of  error,  however,  was  Issued  and 
served  within  proper  time,  and  tills  brought 
the  case  properly  to  this  court  The  issuance 
and  service  of  a  scire  facias  ad  audiendum  er- 
rrares  are  essential  to  give  the  appellate  court 
Jurisdiction  of  the  poson,  and  without  such 


writ  this  court  cannot  adjudicate  the  cause. 
The  scire  facias,  being  the  legal  notice  to  the 
defendant  in  error  that  the  cause  is  proi>erly 
pending  in  the  appelate  court,  may,  how- 
ever, bb  waived  by  him;  and,  although  no 
such  writ  has  been  issueid  or  served,  a  gen- 
eral appearance  In  the  cause  in  the  appel- 
late court  will  be  sufficient  to  give  the  court 
Jurisdiction  of  the  person  of  the  defendant 
in  error.  It  was  held  in  Williams  v.  La 
Fenottere,  26  Fla.  S33,  7  South.  869,  that  an 
application  to  the  appellate  court  by  counsel 
for  defendant  in  error  for  an  order  granting 
leave  to  withdraw  the  transcript  with  a  view 
of  testing  its  c(»Tectness  is  an  appearance  in 
that  court,  and  cures  any  defect  there  may 
bare  been  in  the  service  of  the  scire  fadas 
ad  audiendum  errores.  There  is  no  room 
for  doubt,  we  think,  that  by  appearing  and 
filing  a  motion  by  a  defendant  in  error  in  this 
court  to  dismiss  a  cause  for  the  reason  that 
plaintiff  in  error  had  not  complied  with  the 
rule  of  the  court  as  to  filing  briefs,  would 
cure  any  defects  as  to  the  Issuance  or  serv- 
ice of  the  scire  facias  to  hear  errors.  Such 
a  motion  would  be  an  appearance  in  the  case, 
and  that  is  precisely  what  the  defendants  in 
error  did  in  the  case  before  us  by  filing  the 
motion  of  May  7,  1894.  At  the  time  that 
motion  was  first  entered  there  was  no  effort 
or  purpose  manifested  by  it  to  limit  the  ap- 
pearance of  the  defendants  in  error,  but  the 
evident  purpose  was  to  have  the  .writ  of 
eerot  dismissed,  because  the  briefti  had  not 
been  filed  in  time.  An  appearance  in  the 
cause  having  been  made  for  the  purpose  in- 
dicated, was  a  waiver  of  any  want  of  or  de- 
fect in  the  service  of  the  sdre  fadas,  and 
was  effectual  to  give  the  court  Jurisdiction'  of 
the  persons  of  the  defendants  in  error,  and 
the  court  still  has  such  Jurisdiction,  un- 
less the  amendment  of  the  motion  on  the 
8th  of  May  had  the  effect  to  with- 
draw the  general  appearance  already  en- 
tered, and  to  limit  It  solely  to  an  ob- 
jecti(Mi  to  the  issuance  and  service  of  the 
scire  facias.  We  do  not  question  the  right 
of  a  defendant  in  error  to  specially  appear 
for  the  purpose  of  objecting  to  the  issuance  or 
service  of  a  writ  of  scire  fadas,  and  that  by 
so  doing  he  would  not  subject  himself  to  the 
Jurisdiction  of  the  court  for  any  other  purpose. 
But  we  do  not  see  that  such  effect  can  be 
given  to  the  motion  as  amoided  on  the  8th 
of  May,  as  defendants  therein  limit  their  ap- 
pearance specially  for  the  purpose  of  the  mo- 
tion; and  the  first  ground  of  the  moti(Hi  is  to 
dismiss  the  suit  because  plaintiff  In  error  had 
not  filed  briefs  wltliln  the  time  required  by 
the  rule  on  the  subject  This,  as  we  have 
said,  constitutes  such  an  appearance  as 
waives  all  objections  to  the  issuance  oe  serv- 
ice of  the  sdre  fadas,  and  defendants  In  «> 
ror  are  still  relying  upon  It  as  one  ground 
for  dismissing  the  writ  of  error.  The  other 
ground  of  the  motion  relates  to  the  sdre  fa- 
cias, and  would  not  alone,  coupled .  with  a 
proper  special  appearance,  be  a  general  sub- 


Digitized  by 


Google 


672 


BOUTHBBN  REPORTER,  Vol.  15. 


iA3a. 


mission  to  the  Jurisdiction  of  the  court. 
Where  a  defendant  in  error  appears  specially 
for  the  purpose  of  objecting  to  the  issuance 
or  service  of  the  scire  facias,  and  thereby 
presenting  the  question  of  the  Jurisdiction 
of  the  court  over  his  person,  he  must  re- 
strict his  motion  to  the  ground  of  such  Juris- 
diction, and  must  not  include  therein  some 
other  ground  that  recognizes  the  Jurisdic- 
tion of  the  court  over  his  person,  and 
amounts  to  an  appearance  In  the  cause 
by  him.  Aultman  &  Taylor  Go.  v.  Stei- 
nan,  8  Neb.  109.  The  making  of  the 
motion  here  to  dismiss  for  failure  to  file 
briefs  was  an  appearance  in  the  cause,  and 
the  statement  In  the  amendment  to  the  mo- 
tion, that  defendants  in  error  appeared  spe- 
cially for  the  purpose  of  the  motion,  and  for 
no  other  purxK>se,  does  not  have  the  efCect  to 
deprive  the  court  of  the  Jurisdiction  over 
their  persons  acquired  Instantly  upon  the  en- 
try of  the  motion  that  amounts  to  snch  an 
appearance.  The  defendants  in  error  volun- 
tarily appeared  in  the  cause,  and  thereby 
vralved  all  objections  to  the  issuance  of  the 
scire  facias,  and  the  motion  to  dismiss  on 
this  ground  should  be  overruled. 

We  think  the  reasons  assigned  in  the  affi- 
davit of  counsel  for  not  filing  briefs  within 
the  time  required  by  the  mle  of  this  conrt  on 
the  subject  are  sufficient  to  authorize  the 
filing  of  them  now,  and  orders  will  be  made 
denying  the  motion  to  dismiss  the  writ  of 
error,  and  sustaining  the  motion  for  leave 
to  file  briefs. 

The  motion  for  an  order  to  grant  the  Is- 
suance of  scire  facias  to  hear  errors  nunc  pro 
tunc  will  be  denied.  Orders  will  be  entered 
In  all  of  said  motions  In  accordance  with  this 
opinion. 


ao3  Ala.  <tt) 

LOVENTHAL  et  al.  r.  MORRia 
(Supreme  Court  of  Alabama.     Hay  22,  1894.) 

AoooDNT  Stated — Subseqobmt  Cbbdits — Ac- 
tio m  ON. 
Where  a  merchant  renders  a  statement  of 
goods  sold,  which  is  assented  to  by  the  debtor, 
and  payments  are  made  on  account  at  various 
times  thereafter,  he  cannot  recover  the  balance 
due  in  an  action  on  a  stated  account,  without 
proof  that  a  new  account  showing  the  balance 
rlnimoil  hnd  been  rendered  and  assented  to. 
Head,  J.,  dissenting. 

Appeal  from  circuit  court.  Limestone  conn- 
ty;  H.  0.  Speake,  Judge. 

Action  by  B.  S.  Ijoventhal  &  Son  against 
Hassle  I>.  Morris  on  a  stated  account  There 
was  a  Judgment  for  defendant,  and  plaintiffs 
appeal.    Affirmed. 

Issue  was  Joined  upon  the  plea  of  the  gen- 
eral issue,  and  upon  the  special  pleas  of  the 
statute  of  limitations  of  three  years,  and  the 
statute  of  limitations  of  six  years.  On  the 
trial  OD  the  case,  as  is  shown  by  the  bill  of 
exceptions,  the  phiintiffs  Introduced  in  evi- 
dence the  following  statement  of  their  ac- 
count with  the  said  defendant,  which  was 
verified  by  the  affidavit  of  B.  S.  Loventbal: 


Mr.  H.  L.  Morris,  In  account  with  B.  8.  X<otcbp 
thai  &  Son,  300  N.  Market  Sts. 

Dr. 

1886. 

Sept     17.  Tomdse $  67  150 

Oct        eL  "      •'    76  78 

Oct        7.  "      "    28  25 

Oct      20.  "      "    108  00 

Oct      22.  "      "    13  85 

Not.     10.  "      "    225  72 

Nov.     27.  "      "    43  25 

Dec.       7.  "      "    226  88 

Dec.       8.  "      "    7  75 

1887. 

Jan.      16.  *•     "    228  92 

Feby.   21.  "      "    63  02 

Feby.   23.  "      "    13  40 

Apr.        7.  "      "    21  10 

Apr.      29.  "      "    60  50 

June       7.  "      •*    65  50 

Aug.       5.  "      "    129  67 

Aug.       8.  "      "    8  35 

Not.     15.  "    cash 24  86 

n,413  90 

Cr. 

1886.  Amount  over  $1,413.90 

Sept     17.  Bycash $  20  00 

Oct      19.  "  •'  47  00 

Oct      22.  "  "  15  50 

Nov.     10.  "  "  IGO  00 

Nov.     27.  "  "  125  00 

Dec.        7.  "  «  100  00 

Dec.      20.  "  •*  100  00 

1887. 

Jan.      14.  "  "  120  00 

Feby.   21.  "  "  110  00 

March  12.  "  "  35  00 

March  31.  "  "  25  00 

Apl.        8.  "  "  10  80 

Apl.      29.  «  "  20  00 

May     27.  "  "  15  00 

July       a  "  "  20  00 

Aug,       4.  "  "  10  00 

Aug.       a  "  "  5  00 

Sept       5.  "  •'  25  CO 

Nov.     12.  "  "  100  00 

Dec.       9.  "  "  20  00 

Dec.      23.  "  "  50  00 

1888. 

Jan.      28.  "  «  20  00 

Feb.     20.  "  "  20  00 

Mch.     19.  "  "  10  00 

ApL        5.  "  "  10  00 

Nov.     21.  "  "  ........  15  00 

Dec*     17.  "  ♦*  50  00 

$1,258  80 

$   155  00 

B.  S.  liOventhal,  as  a  witness  for  the  plain- 
tiffs, testified  that  the  verified  account  Intro- 
duced In  evidence  was  correct,  and  that  he, 
on  October  25,  1887,  rendered  a  statement  of 
said  account  sued  on,  and  presented  It  to  the 
defendant  and  that  the  defendant  did  not 
dispute  the  correctness  of  the  same.  This 
witness  further  testified  that  at)  the  date  of 
the  purchase  of  each  bUl,  as  shown  In  the 
stated  account,  he  rendered  to  the  defendant 
a  statement  of  each  Item  comprising  the  in- 
debtedness, and  that  the  defendant  never 
made  objection  to  any  of  the  said  statements. 
He  further  testified  that  the  defendant  visit- 
ed the  plaintiffs'  place  of  business  In  Nash, 
vllle  on  August  6,  1887,  and  that  at  that  time 
he,  the  witness,  presented  to  the  defendant; 
for  payment,  the  account  sued  on,  and  the 
defendant  then  and  there  admitted  the  Jost. 
ness  of  the  same.  The  defendant,  as  a  wit- 
ness In  his  own  behalf,  testified  that  tiie 
"plaintiffs  bad  nevor  rendered  to  blm  any 
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acooont  against  him  for  payment,  at  any 
time  or  place,  nor  Tvas  he  Informed  of  the 
amount  claimed  of  him  by  plalntlfCs  imtll 
this  suit  was  brought"  The  other  facts  are 
aofflclently  stated  In  the  opinions.  Upon  the 
introduction  of  all  the  evidence  the  plaintiffs 
requested  the  follotring  written  charges:  (1) 
"If  you  believe  the  evidence,  you  must  find 
for  the  plalntifts."  02)  "If  you  believe  from 
the  evidence  that  on,  to  wit,  August  5,  1887, 
the  defendant  visited  the  plaintiffs'  place  of 
business  at  Nashville,  and  at  that  time  the 
plaintiffs  presented  to  the  defendant  for  pay- 
ment the  acoonnt  here  in  suit,  and  the  de- 
fendant then  admitted  the  Justness  of  the 
account,  then  you  must  find  for  the  plain- 
tiffs." (3)  "If  the  jury  believe  from  the  evi- 
dence that  a  bill  of  each  article  sold  was  fur- 
nished by  plaintiffs,  giving  each  article  and 
price  of  each  article,  and  the  amount  of  each 
bill  purchased,  and  the  date  of  purchase, 
that  makes  it  an  account  stated,  unless  the 
defendant  objected  to  the  bill  as  rendered 
within  a  reasonable  time."  The  court  re- 
fused to  give  each  of  these  charges,  and  to 
each  refusal  the  plaintiffs  separately  ex- 
cited. They  also  separately  excepted  to 
the  court's  giving,  at  the  request  of  the  de- 
fendant, each  of  the  following  written 
charges:  (1)  "The  fact  that  the  defendant 
could  have  found  out,  if  he  had  tried,  the 
amount  of  the  account,  does  not  make  It  a 
stated  account"  (2)  "The  amount  here  In 
rait  must  be  found  to  have  been  admitted  or 
recognized  by  the  defendant  before  you  can 
render  a  verdict  against  the  defendant" 

W.  T.  Sanders  and  J.  J.  Turrentlne,  for.ap- 
pellantB.  McClellan  &  McOlellan,  for  appel- 
lee. 

COLEMAN,  J.  Plaintiffs,  Loventbal  & 
Son,  sued  the  defendant  upon  a  stated  ac- 
count, to  recover  $155.  The  complaint  con- 
tains five  counts,  each  counting  for  the  same 
amount,  and  all  upon  a  stated  account,  aver- 
ring different  times  at  which  it  is  alleged 
the  account  was  stated  between  the  parties, 
the  last  being  the  15th  day  of  November, 
1887.  The  account  sued  upon  as  a  stated  ac- 
count appears  in  the  statement  of  facts,  and 
will  show  for  itself.  An  open  account  is 
one  In  which  some  item  in  the  contract  is 
left  oi)en,  undetermined  by  the  parties,  or 
where  there  are  current  dealings  between  the 
parties,  and  the  accotmt,  because  of  con- 
templated future  dealings,  is  kept  open. 
Whether  the  account  consists  of  a  single 
item  or  many  items,  if  the  terms  of  the  con- 
tract have  not  been  adjusted  and  agreed  up- 
on, the  demand  Is  an  open  account  Battle 
V.  Reid,  68  Ala.  149;  Gayle  v.  Johnston,  72 
Ala.  254.  An  account  becomes  stated  when 
a  specified  indebtedness  is  admitted  to  be 
correct  The  mere  admission  of  indebtedness 
alone  will  not  render  an  account  stated,  but 
the  admission  must  be  of  the  sum  charged, 
and  claimed  to  be  due.  The  omission  may 
T.15so.nal7— 43 


be  express,  or  It  may  arise  by  implicaUon  of 
law,  as  where  an  account  is  rendered  to  a 
debtor,  and  he  retains  it,  and  makes  no  ob- 
jection within  a  reasonable  time.  Nooe's 
Sx'r  V.  Gamer's  Adm'r,  70  Ala.  443;  Bums 
V.  CampbeU,  71  Ala.  271;  Hhrschfelder  y; 
Levy,  68  Ala.  351;  Rice  v.  Schloss,  90  Alq, 
416,  7  South.  802;  Langdon  v.  Boane's  Adm'r, 
6  Ala.  627;  Ryan  v.  Gross,  48  Ala.  374; 
Goodwin  V.  Harrison,  6  Ala.  438.  These  de- 
cisions of  our  own  state  are  conclusive  that 
an  account  where  there  are  debits  and 
credits,  does  not  become  stated  ontii  there 
has  been  an  adjustment,  and  an  assent  to 
the  conclusion.  In  1  Amer.  &  Eng.  Enc.  Iaw, 
p.  110,  it  is  said:  "When  two  persons,  having 
bad  monetary  transactions  together,  close 
the  account  by  agreeing  to  the  balance  ap- 
pearing to  be  due  from  one  of  them,  -11118  is 
called  an  'account  stated.'  It  is  of  Impor- 
tance from  the  fact  that  it  operates  as  an 
admission  of  liability  by  the  person  against 
whom  the  balance  appears;  or,  in  the  lan- 
guage of  the  common  law,  'the  law  implies 
that  he  against  whom  the  balance  appears, 
has  engaged  to  pay  it,  to  the  other,  and  on 
this  implied  promise  or  admission  an  action 
may  be  brought.  But,  if  one  of  the  parties 
does  not  agree  to  the  balance,  an  action  up- 
on an  account  stated  can  not  be  maintain* 
ed.' "  And  on  page  113:  "To  make  an  ac- 
count stated,  there  must  be  a  mutual  agree- 
ment between  the  parties  as  to  the  allowance 
of  their  respective  claims,  and  to  establish 
such  an  account  *  *  •  there  must  be 
proof  of  assent  to  the  account  as  rendered." 
In  the  case  of  Yolkening  v.  De  Graaf,  81  N. 
X.  268,  opinion  by  Folger,  C.  J.,  the  principle 
is  very  fully  and  clearly  stated.  The  court 
says:  "This  is  strictly  a  cause  of  action  on 
an  account  stated.  To  maintain  the  actio& 
as  averred  in  the  complaint,  the  plaintiff 
must  prove  an  account  stated.  That,  and 
nothing  else,  will  support  his  allegations. 
An  account  stated  is  an  account  balanced 
and  rendered,  with  an  assent  to  the  balance, 
express  or  implied;  so  that  the  demand  is 
essentially  the  same  as  if  a  promissory  note 
had  been  given  for  the  balance.  Bass  y. 
Bass,  8  Pick.  1S7.  The  emphatic  words  of 
a  count  upon  an  account  stated  were  in  for^ 
mer  days  'inslmul  computassent,'  that  they, 
the  plaintiff  and  defendant  accounted  to- 
gether; and  the  count  went  on  to  say.  that  on 
such  accounting  the  defendant  was  found  In 
arrears  and  Indebted  to  the  plaintiff  in  a 
sum  named,  and,  being  so  found  in  arrears, 
he  undertook  and  promised  to  pay  the  same 
to  the  plaintiffs.  2  Chit  PL  90;  1  Chit  PI. 
358."  When  suit  is  upon  an  account  stated, 
no  proof  is  required  to  show  the  correctness 
of  the  items  of  the  account  The  recovery  is 
upon  the  assent  to  the  balance,  and  the  subse- 
quent agreement  to  pay  that  balance,  as  if  ap' 
on  a  promissory  note.  As  was  said  In  Good- 
win V.  Harrison,  supra:  "An  account  Is  said 
to-  be  open  whenever  there  have  been  run- 
ning or  current  dealings  between  the  parties 
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whidi  are  kept  tinclosed  with  tbe  eq;>ecta- 
tlon  of  further  transactlonB  between  them. 
In  such  a  case  It  Is  obvlouB  that  the  accounts 
are  open."  Now,  compare  the  account  sued 
upon  with  the  several  counts  of  the  com- 
'plaint,  and  apply  the  foregoing  principles  of 
law  to  the  evidence.  There  Is  no  pretense 
that  the  account  sued  upon  as  a  stated  ac- 
count, or  any  other  account,  at  any  time, 
showing  a  balance  of  |155,  or  any  account 
whatever  of  debits  and  credits,  showing  any 
"balance,  was  ever  rendered  to  the  defend- 
ant; much  less  one  either  expressly  or  im- 
pliedly assented  to,  and  agreed  to  be  paid, 
by  him.  Balancing  an  account  on  one's 
own  books,  done  without  the  consent  of  the 
other  party,  is  not  a  stated  account  In  law. 
Nostrand  v.  Dltmls,  28  N.  B.  27. 

The 'argument  based  upon  the  proposition 
that  the  complaint  does  not  aver  any  par- 
ticular time  when  the  account  was  stated, 
but  only  when  the  balance  claimed  was  due, 
Is  too  technical  and  strained.  A  complaint 
upon  an  account  stated,  which  did  not  aver 
when  It  was  stated,  would  be  as  defective 
as  a  suit  upon  a  note  which  failed  to  aver 
when  It  was  made.  The  suit  itself  Is  upon 
the  ecpresB  or  Implied  promise  to  pay.  The 
time  wh«i  the  promise  to  pay  was  made  is 
not  the  essence  of  the  promise,  and  It  is  not 
necessary  to  prove  it  strictly  as  laid,  but  It 
is  the  subsequent  agreement  to  pay  which 
sustains  tbe  cause  of  action.  The  suit  is 
strictly  upon  a  stated  account,  and  it  must 
be  proven  as  laid  to  authcaize  a  recovery. 
An  Indebtedness  is  not  sufficient  The  de- 
fendant was  not  called  upon  to  plead  or 
prove  payment  to  defeat  a  recovery,  unless 
the  case  made  by  the  complaint  could  be 
made  out  The  issue  was  whether  an  ac- 
count, showing  a  balance,  had  been  rendar- 
ed  to  the  defendant,  and  assented  to  by 
him.  But  independent  of  this,  the  defend- 
ant was  not  called  upon  to  introduce  evi- 
dence of  payments  which  were  admitted  by 
the  plaintifr  to  have  been  made  and  credited. 
It  may  be,  as  stated  in  Fltzi>atrlck  v.  Harris, 
8  Ala.  82,  that  where  an  accoimt  is  made  out 
with  debits  and  credits,  and  presented  to  a 
debtor,  he  cannot  claim  the  credits  without 
submitting  to  the  debits;  but  this  rule  can- 
not be  so  applied  as  to  prevent  a  debtor  from 
showing  certain  charges  of  .debits  to  be  in- 
correct, without  losing  tbe  benefit  of  the 
creditor's  evidence,  independent  of  the  ac- 
count, to  the  effect  that  the  debtor  bad  made 
certain  payments  which  were  credited  on  the 
account  We  do  not  see  how  this  question, 
or  the  questions  of  the  applications  of  pay- 
ments, can  arise  upon  tbe  pleadings  In  this 
case.  They  are  principles  applicable  to 
suits  upon  open  accounts.  So  the  principle 
declared  In  the  case  of  McCuUock  v.  Judd, 
Sons  &  Co.,  20  Ala.  703,  cannot  apply  to  the 
case  at  bar.  In  that  case  the  complainant 
counted  upon  an  open  account,  and  also  on 
an  account  stated  between  the  parties.  To 
the  plea  of  the  statute  of  limitation-  of  three 


years  the  plaintifr  replied  that  the  parties 
were  merchants,  and  the  account  between 
merchant  and  merchant  Of  course,  the 
statute  of  llmitationB  of  three  years  was  no 
answer  to  the  count  upon  a  stated  account 
It  was  only  available  so  far  as  the  plea  ap- 
plied to  an  open  account  but  the  replication 
being  general,  the  plalntifTs  were  required  to 
make  It  good.  This  they  failed  to  do.  The 
evidence  in  fact  showed  that  an  account  had 
been  stated  between  the  parties,  and  assent- 
ed to  by  the  defendant 

It  is  said  that  the  defendant  "does  not  de- 
ny tliat  biUs  were  rendered  for  every  item 
of  merchandise  charged,  including  those  of 
January,  February,  April,  and  June,  1887." 
The  defendant's  testimony  on  this  point  Is 
as  follows:  "That  plaintiff  neyex  rendered 
to  him  any  account  against  him  for  payment 
at  any  time  or  place,  nor  was  he  Informed  of 
the  amount  claimed  of  him  by  plaintiff  until 
this  suit  was  brought  ♦  •  •  Did  not  know 
what  the  account  was.  That  he  bought  some 
goods  in  August,  1887,— about  $130.  That 
the  bill  was  correct  That  he  bought  no 
goods  In  1887,  prior  to  August  That  he  got 
the  bills  every  time,  and  never  discovered 
any  error  in  them."  This  language  Ciiunot  be 
construed  Into  an  admission  that  bills  were 
rendered  to  him  In  January,  February,  April, 
and  June,  1887.  He  says  he  bought  no  goods 
prior  to  August  The  statement  "that  he  got 
bills  every  time"  certainly  means  that  he  got 
bills  for  tbe  goods  that  he  bought,  but  cannot 
be  construed  to  be  an  admission  that  he  had 
bills  rendered  to  him  toe  goods  which  he 
denies  having  purchased,  and  of  which  he 
was  never  Informed.  But,  as  said  before,  all 
these  questions  are  eliminated  from  this  case. 
The  suit  is  not  upon  the  original  considera- 
tion for  goods  sold,  which  requires  proof  of 
the  items,  but  upon  a  subsequent  promise 
and  agreement  to  pay  a  balance  for  an  ac- 
count rendered.  This  the  plaintiff  has  wholly 
failed  to  show.  Tbe  plaintiff  does  not  pre- 
tend that  he  ever  made  out  a  bill  for  the 
Item  of  $24,  nor  sent  any  statement  contain- 
ing such  a  charge  to  the  defendant  and  on 
the  trial  testified  to  its  correctness  as  a  propw 
charge,  or  item  of  the  account  indei>endent 
of  any  bill  rendered,  or  assent  to  such  a 
charge,  express  or  implied.  We  think  it  per- 
fectly clear  that  the  trial  court  did  not  err  in 
holding  that  the  plaintiff  had  failed  to  prove 
his  case.    Affirmed. 

HEAD,  J.  (dissenting).  There  are  six 
counts  In  the  complaint,  each  claiming  $156 
as  due  upon  an  account  stated.  The  first  Is 
as  follows,  after  properly  stating  the  names 
of  the  parties  In  the  caption:  "The  plalntiflts 
claim  of  the  defendant  one  hundred  and  flfty- 
flve  dollars,  due  from  him  on  account  stated 
between  the  plaintiffs  and  defendant  on  the 
18tb  day  of  March,  1888,  which  sum  of  mon- 
ey, with  the  interest  thereon,  Is  still  unpaid. 
The  account  Is  verified  by  affidavit"  Each 
of  the  others  is  In  the  same  words,  except 
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that  a  different  date  on  which  the  account 
was  stated  is  given,  and  the  averment  that 
the  accoimt  is  verified  by  affidavit  is  omitted. 
The  second  avers  that  the  account  was  stated 
on  the  7th  day  of  June,  1S87;  the  tliird,  on 
the  6th  day  of  August,  1887;  the  fourth,  on 
the  8th  day  of  August,  1887;  the  fifth,  on  the 
15tb  day  of  November,  1887;  and  the  sixth. 
on  the  25th  day  of  October,  1887.  It  wUl  be 
otnerved  that  neither  of  these  counts  states 
that  the  amount  of  the  alleged  account  stat- 
ed was  $155.  That  Is  the  sum  sued  for  as 
due  on  an  accoimt  stated  on  the  day  named. 
It  will  not  be  denied,  I  apprehend,  that  under 
either  of  these  counts.  If  the  piaintiilB  proved, 
to  the  satisfaction  of  the  Jury,  tliat  on  the 
day  specified  an  account  was  stated  between 
the  parties,  showing  an  amount  due  the  plain- 
tiffs (no  defense  being  proven),  the  plaintiffs 
woiild  be  entitled  to  recover  the  amount  of 
the  stated  account,  not  exceeding  the  sum 
sued  for.  The  fact  that  the  amount  of  the 
account,  as  actually  stated,  was  more  or  less 
than  the  sum  sued  for,  would  create  no  ob- 
stacle to  a  recovery.  If  the  amount  was 
greater  than  the  sum  sued  for,  it  may  have 
been  reduced  by  a  subsequent  payment,  or 
the  plaintiff  may,  of  his  own  volition,  remit 
the  excess.  In  either  case  the  plaintiff  could 
well  declare  and  recover  for  a  sum  less  than 
the  account  stated.  So,  also,  if  he  declares 
for  a  greater  sum,  he  may  yet  recover  the 
sum  proven.  These  principles  are  elemen- 
tary, and  of  every-day  application.  If  we 
apply  to  this  case  the  strictest  notions  of 
pleading  and  evidence,  holding  the  plaintiffs 
to  a  correspondence  of  aUegatlons  and  proof, 
and  concede  that  there  is  a  failure  of  proof, 
or  conflict  In  the  evidence.  In  support  of 
those  counts  which  lay  the  account  stated 
on  March  18,  1888,  June  7,  1887,  and  Octo- 
ber 25,  1887,  respectively,  yet,  upon  the  un- 
disputed evidence,  as  I  conceive,  the  plain- 
tiffs were  entitled  to  the  general  afElrmatiTe 
charge  in  their  favor  on  account  of  the  three 
remaining  counts.  Let  us  see,  then,  what  the 
record  shows.  In  the  first  place,  the  plain- 
tiffs introduced  in  evidence,  without  Objec- 
tion, a  sworn  account  in  their  favor  against 
defendant,  wherein  the  latter  was  debited 
with  sundry  bills  or  Items  of  merchandise, 
on  sundry  days  during  the  years  1886  and 
1887,  beginning  with  September  17, 1886,  and 
ending  with  August  8,  1887;  there  being  17 
of  such  bills,  the  smallest  of  which  is  for 
$7.76,  and  the  largest  for  $228.92.  There  ia 
also  charged,  on  November  15,  1887,  an  item 
of  cash  for  $24.86.  The  total  amount  of  the 
account  is  $1,413.30.  The  defendant  is  then 
credited^  with  many  Items  of  cash  paid  on  the 
account,'  ranging  from  $5  to  $160,  and  from 
September  17, 1886,  to  December  17,  1888,  ag- 
gregating $1,258.30,  leaving  a  balance  due 
plaintiffs  of  $155.  This  account,  it  will  be  ob- 
served, does  not  present  a  case  of  "mutual  ac- 
counts and  reciprocal  demands"  between  two 
persons,  or  "mutual  accounts"  between  mer- 
chants.   The  dealing  was  simply  that  of  sales 


of  goods  by  the  plaintiffs  upon  which  payments 
in  cash  were  made  by  defendant  See  McOul- 
loclc  y.  Judd,  Song  &  Co.,  20  Ala.  703,  709. 
There  was,  therefore,  no  item  on  the  defend- 
ant's side,  wlilch  it  can  be  claimed  was  open,  to 
impart  to  the  account  on  plaintiffs'  side  the 
nature  of  an  open  account,  tf  the  latter  was 
otherwise  stated.  This  account,  we  have 
said,  was  verified  and  introduced  without  ob- 
jection; hence,  whether  it  be  open  or  stated, 
each  item  of  it,  upon  this  proof,  must  be 
taken  as  correct.  If  there  be  no  counter  evi- 
dence of  its  incorrectness.  Besides,  Loven- 
thai,  one  of  the  plaintlfCs,  testifies  to  the  cor- 
rectness of  every  item  upon  it  There  is  con- 
flict in  the  evidence  as  to  the  correctness 
of  the  bills  charged  In  January,  February, 
April,  and  June,  1887,  arising  from  the  state- 
ment in  the  defendant's  testimony  that  "he 
bought  no  goods,  In  1887,  prior  to  August;" 
but  as  to  aU  the  other  charges  there  is  no 
conflict  whatever.  Plaintiffs'  evidence  show- 
ing their  correctness  is  in  nowise  denied. 
This  establishes,  then,  without  dispute,  the 
correctness  of  the  charge  for  cash,  $2486, 
November  15,  1887.  That  item  was,  in  its 
very  nature,  an  account  stated.  There  can 
be  no  such  thing  as  an  open  account  for 
money  loaned  or  money  paid,  where  the 
transaction  is  such  ttiat  the  express  agree- 
ment of  the  parties  or  the  law  fixes  the  time 
for  its  repayment,  for  the  obvious  reason  that 
the  money  itself  ascertains  its  own  sum,  and 
fixes  the  exact  measure  of  the  creditors'  re- 
covery; and  this  nature  cannot  be  changed 
by  entering  It  upon  a  bools  of  accounts,  or  an 
account  di^wn  off,  no  more  than  the  nature 
of  a  promissory  note  can  be  changed  by  a 
like  entry.  It  remains  still  a  demand  for 
money  loaned  or  money  paid.  So  much  for 
this  item.  EhLcepting  the  items  of  January, 
February,  April,  and  June,  1887,  there  is,  aa 
I  have  said,  no  conflict  in  the  evidence  of  the 
correctness  of  the  account;  and,  further,  it 
is  shown,  without  conflict  or  dispute,  that 
for  every  bill  of  merchandise  charged  upon 
the  account,  the  plaintiffs  rendered  to  the 
defendant  at  the  time  a  complete  a^vcoont 
thereof,  wliich  was  retained  by  the  defendant 
without  objection.  This  fact  is  shown  by  the 
testimony  of  loventhal,  and  not  denied  by 
the  defendant  The  defendant  iilmself  tes- 
tifies tliat  bills  were  rendered  of  all  the  goods 
he  bought,  which  admission,  in  view  of  the 
undisputed  testimony  that  he  bought  all  the 
goods  charged  upon  the  account,  except  those 
of  January,  February,  April,  and  June,  1887, 
applies  to  every  item  upon  the  account  with 
that  exception.  But  as  I  said,  he  does  not 
deny  Loventbal's  testimony  that  bills  were 
rendered  for  every  item  of  merchandise 
charged,  including  those  of  January,  Febru- 
ary, April,  and  June,  1887.  He  expressly 
admits  the  item  of  August  5, 1867,  for  $128.67. 
and  that  the  bill  was  correct  He  states  in 
his  testimony  that  no  acooont  was  ever  ren- 
dered to  him  for  payment,  but  that  was  not 
essential.    If  the  bills  were  rendered  merely 
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to  Inform  him  what  they  were,  and  If  re- 
tained, without  objection,  beyond  a  reasona- 
ble time  for  examination  and  response,  they 
became  as  mnch  stated  accounts  as  If  their 
rendition  were  accompanied  by  a  demand  for 
payment  Now,  these  facta  being  true.  It  Is 
established  beyond  all  question  that  each  Item 
charged  upon  the  account  became  an  account 
stated  between  the  parties,  and  plaintiffs 
could  have  Incorporated  In  their  complaint  as 
many  counts  as  there  are  charges,— a  count 
for  each  charge,— and  with  no  other  plea  than 
those  interposed  in  this  case  they  would  have 
beai  entitled  to  recover  upon  every  count, 
except  those  for  the  UUs  of  January,  Febru- 
ary, April,  and  June,  1887,  which  were  in 
dlspate,  and,  in  consequence,  were  cases  for 
the  Jury.  This  proposition  is  true,  notwith- 
standing the  undisputed  fact  that  all  these 
bills  were  paid  except  $155,  to  be  carved  out 
of  the  last  charges  on  the  account,  for  the  rea- 
son that,  no  plea  of  payment  being  inter- 
posed, evidence  of  payment  cannot  be  per- 
mitted to  defeat  a  recovery,  such  evidence 
being  admissible,  under  the  general  issue, 
only  In  mitigation  of  damages.  McMlllian 
V.  Wallace,  3  Stew.  185;  1  Suth.  Dam.  p. 
260.  In  such  case,  where  the  entire  demand 
Is  shown  to  have  been  paid,  the  plaintiff-  Is 
entitled  to  recover  nominal  damages.  To  de- 
feat the  action  by  the  defense  of  payment.  It 
must  be  specially  pleaded.  Then  what  have 
we?  (1)  A  count  upon  an  account  stated  on 
Angnst  6,  1887,  sustained  by  the  undisputed 
evidence  that  on  that  day  an  account  was 
stated  between  the  parties  for  $129.67,  In 
plaintiffs'  fiivor;  (2)  a  count  for  August  8, 
1887,  with  like  proof,  showing  $8.35;  and  (3) 
a  count  for  November  16,  1887,  with  like 
proof,  showing  $24.86  In  plaintiffs'  fiivor; 
upon  all  three  of  which  plaintiffs  were  enti- 
tled to  recover  the  aggregate  sum  of  $155, 
with  Interest;  that  being  the  sum  sued  for. 
So  fiir  as  these  three  items  may  be  said  to 
be  affected  by  the  preceding  Items  of  the  ac- 
count, the  case  Is  doubly  hedged  about  In 
plaintiffs'  favor.  (1)  As  I  have  shown,  every 
Item  on  the  account  constituted  a  distinct  ac- 
count stated;  hence  neither  could  impart  to 
any  other  the  character  of  an  open  account 
(2)  The  three  items  were  the  last  transactions, 
and  so  entered.  The  law  applied  the  pay- 
ments wMch  were  made  ($1,258.30)  to  the  sat- 
isfaction of  the  debits  in  the  order  they  were 
Incurred  and  charged.  Marks  v.  Robinson, 
82  Ala.  69,  2  South.  292;  Golden  v.  Conner, 
89  Ala.  698,  8  South.  148.  This  paid  every 
item  upon  the  account  preceding  the  three  In 
question,  and  a  part  of  one  of  those.  If  It 
be  said  that  some  of  those  items  were  In  dis- 
pute, and  that  the  Jury  might  have  found 
that  the  defendant  did  not  purchase  the  goods 
they  call  for,  in  consequence  of  which  the 
admitted  payments  exceed  the  amount  the  de- 
fendant really  owed,  the  answer  Is,  the  de- 
fendant, under  the  facts  of  this  case,  can 
claim  no  benefit  of  these  payments  without 
at  the  same  time  admitting  the  correctness 


of  the  debit  tdde  of  the  account,  for  the  rea- 
s<Mi  that  there  is  no  evidence  whatever  of  any 
payments,  except  the  plaintiffs'  admission  of 
them  by  entering  them  as  credits  on  the  ac- 
count they  introduce.  In  such  case  it  is  the 
settled  rule  that  the  debtor  must  take  the 
account  as  a  whole,  or  not  at  all.  Fltzpat- 
rlck  V.  Harris,  8  Ala.  32.  Indeed,  It  may 
well  be  Inquired  whether  the  defendant,  by 
disputing  some  of  the  debits  and  offering  no 
evidence  of  any  payments,  has  not  taken  the 
admitted  payments  entirely  out  of  the  case, 
full  Independent  proof  of  the  debits  being 
made  by  the  plaintiffs. 

From  what  I  have  said  it  results  obviously 
that  the  plaintiffs  were  entitled  to  the  gen- 
eral af^matlve  charge  which  was  refused, 
as  well  as  the  second  special  charge.  I  do 
not  consider  whether  the  first  special  charge 
they  requested  was  abstract  or  not  The 
charge  given  for  the  defendant  is,  to  my 
mind,  clearly  erroneous.  Unquestionably, 
the  Jury  believed,  from  this  ctiarge,  that  It 
was  essential  for  the  plaintiffs  to  prove  that 
an  account  for  $155— the  amount  sued  for- 
bad been  stated  between  the  parties.  That 
Is  certainly  not  the  law.  The  amount  as 
actually  stated  may  have  been  more  or  less 
than  the  sum  sued  for,  and  yet  a  recovery  be 
bad. 

I  have  considered  this  case  according  to 
very  strict  rules  of  pleading  and  practice  In 
favor  of  the  defendant  I  have,  in  a  meas- 
ure, laid  aside  the  rule  that,  in  general,  "al- 
legations of  number,  magnitude,  quantity, 
value,  time,  sums  of  money,  and  the  like," 
as  Greenleaf  puts  it,  need  not  be  proved  as 
laid;  and  have  left  out  of  view  the  exceeding 
liberality  which  the  law,  as  adjudged  in  this 
state.  Indulges  in  support  of  actions  on  the 
common  counts.  Illustrating  that  liberality, 
a  recovery  may  be  had  on  a  promissory  note 
in  an  action  upon  an  account  stated.  1 
Brick.  Dig.  p.  148,  {  199.  In  a  case  where 
the  declaration  showed  that  the  account  was 
stated  after  the  Issuance  of  the  writ  under 
the  old  practice,  a  demurrer  for  this  cause 
was  held  bad.  The  court  treated  the  alle- 
gation of  time  as  Immaterial,  and  said  all 
that  was  necessary  to  show  was  that  the 
account  received  the  assent  of  both  parties, 
which  was  the  essential  matter.  Garlisle  t. 
Davis,  9  Ala.  858.  In  a  simple  action  upon 
account  In  the  Code  form,  a  recovery  may 
be  had  upon  proof  of  an  account  stated.  So 
firmly  is  this  the  rule,  that  a  plea  of  the  stat- 
ute of  limitations  of  three  years  to  such  an 
action  Is  bad  on  demurrer,  unless  it  avers 
that  the  demand  sued  for  is  an  open  account 
2  Brick.  Dig.  p.  226,  t  129.  In  truth,  in  aU 
cases  where  money  is  due  as  upon  an  as- 
sumpsit, even  In  cases  of  special  contracts, 
where  nothing  remains  to  be  done  but  the 
paymrait  of  money,  the  flexible  common 
counts  may  be  used  to  promote  Justice  hy 
doing  away  with  technical  averments  anfl 
proof.  They  bring  out  and  enforce  the  es- 
sence of  the  rights  of  the  parties,  shorn  of 
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technlcalltleB.  Snch  being  their  office,  can  It 
well  be  donbted  that,  upon  one  common 
count  upon  account  stated,  although  a  sln- 
fle  time  be  averred,  a  recovery  may  be  had 
for  the  aggregate  of  sums  due  upon  sundry 
accounts  stated,  at  different  times,  before 
■nit  brought;  or  a  recovery  be  had  upon  an 
account  stated  at  a  different  time,  and  for  a 
different  sum  from  those  alleged?  If  not, 
then  where,  I  Inquire,  la  the  possible  obstacle 
to  the  plaintiffs*  recovery  in  this  case?  I 
am  of  opinion  the  judgment  of  the  circuit 
court  should  be  reversed,  and  the  cause  re- 
manded. 


(«] 
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FBBIBBRO  et  aiv.  LANGFBLDER  (LANG- 
FBLDHR,  Intervene).    (No.  1,288.) 

(Supreme  Court  of  Louisiana.    June  11,  1894.) 

FRAUSULSST  CONTBTJLNOEa— DaTIOH  SIT  Patvent 

— Ertirbtt  ov  Contbaot. 

In  a  dation  en  payment  the  thing  trans- 
ferred to  the  wife  must  bear  a  just  proportion 
in  value  to  the  amount  dne  the  wife.  A  sale  is 
an  entirety,  and  there  ia  no  contract  when  there 
is  no  agreement  aa  to  the  price.  If  the  prop- 
erty transferred  to  the  wife  exceeds  appre- 
ciably the  debt  dne  her,  she  cannot  tie  permitted 
to  retain  a  part  of  the  property  transferred,  and 
remain  a  creditor  to  the  commonity  for  the 
difference. 

(Syilabos  by  the  Court) 

Appeal  from  district  conrt,  pariah  of  Ouach- 
ita;  R.  W.  Rlcbardaon,  Judge. 

Action  by  L.  Frdberg  ft  Oo.  against  A. 
Langfelder.  Pauline  Langfelder  Intervened, 
and  appeals  from  the  Judgment    Reversed. 

Gnnby  ft  Bbolara,  for  appellant  Boatner 
ft  Lamkln  and  Stnbbs  ft  Russell,  for  appellee. 

PER  CURIAM.  The  plaintiffs,  creditors 
of  A  Langfelder,  proceeded  against  him  by 
attachment,  and  caused  to  be  s^ed  undv 
tbeir  writ  the  bar-room  fixtures  attached  to 
his  saloon,  and  the  liquors,  dgars,  etc.,  In  the 
same,  which,  on  the  day  previous,  Langfel- 
der, the  husband,  had  transferred  to  his  wife, 
the  intervener,  In  satisfaction  of  her  para- 
pbemal  funds  used  by  him  in  the  oondnct. 
ing  of  his  business.  PlainUffs'  debt  in  the 
attachment  ia  below  the  lows'  limit  of  the  Ju- 
risdiction of  this  court  The  intervener 
claims  property  which  it  is  alleged  is  worth 
the  sum  of  $6,038.02,  and  the  amount  of  the 
debt  of  the  husband  to  her  ^,460.  If  the 
intervener  had  been  cast  in  the  suit  she 
would  have  been  entitled  to  an  appeal.  The 
same  right  must  be  accorded  to  the  defend- 
ant The  matter  In  dispute  is  over  $200. 
The  motion  to  dismiss  the  appeal  la  thtt«fore 
denied. 

On  the  Merita. 

The  properly  Hansfeired  to  the  wife  was 
Invoitorted,  each  item  in  it  valued,  and  the 
total  value  of  an  the  property  amounted  to 
$fi,O3e.0S2.    'Oe  evidence  satisfies  us  that  the 


huslMuid,  Langfelder,  received  ftom  his  wife, 
and  used,  the  sum  of  $3,750  in  his  business, 
which  he  never  returned  to  her.  This  sum  is 
made  up  of  $3,000  given  to  her  by  her  brotb- 
en  and  $750  by  her  fatber.  The  otber 
amount,  $700,  which  forms  a  part  of  the  price 
of  the  dation  en  payment  constituted  no  part 
of  the  wife's  paraphernal  funds.  This  amount 
was  loaned,  through  the  solicitation  of  Mrs. 
Langfelder,  by  her  brother  to  Langfelder.  In 
the  act  of  transfer  the  articles  transfored  to 
the  wife  are  taken  at  a  valuation  of  $4,400. 
We  must  accept  as  the  value  of  the  goods  the 
valuation  placed  thereon  in  the  itemized  ac- 
count as  the  party  transferring  had  access 
to  the  Invoices,  and  was  thus  enabled  to  af- 
fix a  true  valuation  to  each  item  on  the  in- 
ventory. The  difference  between  the  amount 
really  due  the  wife  and  the  value  of  the 
articles  transferred  on  the  Inventory  amounts 
to  $1,286.  The  difference  in  the  price  agreed 
on  by  the  parties  in  the  dation  is  $700.  The 
law  favors  the  giving  in  payment  to  the  wife 
to  replace  her  paraphernal  effects,  and  high 
and  extraordinary  privileges  are  accorded  the 
contract  But  there  must  be  a  Just  propor- 
tion in  value  in  the  thing  given  to  the  debt  of 
the  wif&  Gross  inequality  cannot  be  enter- 
tained. It  would  offer  a  temptation  to 
shield  the  husband's  property  from  the  pur- 
suit of  creditors,  and  afford  an  opportunity 
to  carry  out  the  intention.  In  this  case  each 
article  was  valued.  The  husband  knew  the 
value  of  the  goods  he  was  transferring  to  his 
wife,  and  an  amount  approximate,  at  least 
to  the  debt  could  have  been  easily  ascertained. 
There  was  no  room  for  varying  opinions  as 
to  value,  and  no  conditions  to  depreciate  the 
value  of  the  goods  transferred.  It  was  Just 
as  easy  to  stop  when  the  wife's  debt  had 
been  reached  as  it  was  to  extend  the  item- 
ised account  In  fact  the  parties  had  It  in 
their  power  to  do  what  we  cannot  We  can- 
not arbitrarily  accept  for  the  wife  articles  in 
the  inventory  equal  or  approximate  to  the 
amount  of  her  debt  If  we  Ignore  the  inven- 
tory, and  accept  the  $4,400  for  the  goods 
transferred,  as  the  price  of  the  sale,  we  are 
confronted  with  greater  difficulties  in  af- 
fording the  relief  demanded  by  intervener. 
We  would  make  a  contract  for  the  parties 
they  never  intended  to  make.  The  wife  nev- 
er intended  that  the  price  should  be  $3,750, 
and  the  husband  never  Intended  to  transfer 
goods  worth  $4,4(X)  for  $3,750.  We  have  as- 
certained $3,750  is  the  true  amount  due  by 
the  huslmnd  to  the  wife.  The  wife  has  In 
possession,  on  this  view  of  the  case,  $700  that 
belongs  to  the  community.  There  is  no  de- 
cree that  we  can  render  that  could  make  this 
amount  available  for  community  creditors. 
We  cannot  affirm  the  sale  and  decree  her  to 
be  the  owner  of  the  property,  and  this  amount 
subject  to  community  debts,  as.  In  the  end, 
it  would  lead  to  seizure  of  the  wife's  sepa- 
rate property  to  pay  the  husband's  debts, 
which  is  prohibited  by  law.  The  contract  of 
■ale  is  an  entirely.    We  cannot  separate  the 
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price,  and  decree  one  part  of  It  valid  and  the 
other  lIlegaL  The  sale  cannot  be  both  null 
and  valid,  as  the  price,  the  thing,  and  the 
consent  are  essential  to  its  validity.  There- 
fore we  cannot  say  that  the  vendee  ought  to 
have  a  part  of  the  thing  conveyed  and  the 
vendor  a  part  of  the  price.  Our  conclusion 
is  that  there  was  no  valid  sale  to  the  wife, 
and  the  title  to  the  property  In  controversy 
never  passed  out  of  the  husband  of  the  appel- 
lant The  views  herein  expressed  are  sup- 
ported by  abnitdant  authority.  Hayden  v. 
Nntt,  4  La.  Ann.  67;  Metcalf  v.  Clark,  8  La. 
Ann.  286;  Spurlock  v.  Malner,  1  La.  Ann. 
301.  The  articles  Inventoried  and  sold  to 
the  appellant  by  the  husband  are  liable  to  the 
pursuit  of  the  Judgment  credit(«s.  Our  for- 
mer decree  rendered  herein  Is  reversed  and 
annulled,  and  It  Is  now  ordered  that  the 
Judgment  appealed  from  be  avoided  and  an- 
niilled,  and  the  Intervention  herein  be  dis- 
missed, at  Interven^'s  costs. 


(46  !«.  Ann.  UU) 

BRANSFOBD    v.    BRANSFORD    (HATHA- 
WAY et  al.,  Interreners).    (No.  1,290.) 
(Supreme  Court  of  Louisiana.    June  16,  1894.) 

HU8BAKD  AND  WlJB  —  DlSSOLnXlOJI  OF  MaTRIHO- 
KIAI.  COMMUNITT. 

1.  When  the  wife  anes  her  husband  for  a 
separation  of  property,  and  a  dissolution  of  the 
matrimonial  community,  she  carries  the  burden 
of  proving  that  the  disorder  of  his  afFairs  is 
such  as  to  endanger  her  separate  property  in 
esse,  or  her  future  acqnisitioos. 

2.  If  she  claim  a  moneyed  judgment  against 
the  husband,  at  the  recognition  of  her  para- 
phernal title  to  property  he  has  transferred  to 
ner,  in  satisfaction,  in  whole  or  in  part,  of  her 
claims  against  him,  she  mast  administer  clear 
and  satisfactory  proof  of  her  huslund's  indebt- 
edness, to  snstam  ha  action  as  against  in- 
tervening  creditors. 

(Syllabas  by  the  Court) 

Appeal  from  district  court,  parish  of  Ouachi- 
ta; R.  W.  Richardson,  Judge. 

Action  by  Ida  lu  Bransford  against  John 
S.  Bransford  for  a  dissolution  of  the  matri- 
monial community.  Messrs.  Hathaway  and 
others  Intervene.  Judgment  for  plaintiff,  and 
hiterveners  appeal    Amended  and  affirmed. 

Potta  &  Hudson,  for  appellanta.  Gunby  & 
Sbolars,  for  appellee. 

WATKINS,  J.  Plaintiff,  a  married  woman, 
sues  hee  husband  for  a  dissolution  of  the 
matrimonial  community,  a  separation  of  prop- 
erty, and  her  right  of  administration  thereof, 
grounded  on  his  insolvency,  and  the  gener- 
ally disordered  condition  of  his  financial  af- 
fairs, endangering  her  paraphernal  rights  and 
claims,  as  well  as  her  future  acquisitions. 
The  property  petitioner  claims  is  specified,  as 
well  as  the  sources  from  which  same  was 
derived,  and  various  items  of  indebtedness  of 
her  husband  are  enumerated,  and  the  result- 
ing balance  due  is  fixed  at  (1.460,  for  which 
'  she  demands  a  personal  Judgment    Several 


of  the  defendant's  Judgment  creditots  Inter- 
vened, and  resisted  plaintiff's  demands,  de- 
nying her  paraphernal  ownership  of  the  prop- 
erty claimed,  and  the  reality  and  validity  of 
the  indebtedness  she  prefers  against  her  hus- 
band; charging  same  to  be  fictlttoas  and 
fraudulent,  and  the  act  of  .restitution  by  de- 
fendant, to  his  wife,  of  the  property  claimed, 
as  a  part  of  a  scheme  on  the  part  of  the  de- 
fendant to  defraud  his  creditors,  and  pat  his 
property  beyonii  their  reach.  The  defendant 
made  defai^t  On  these  issues  the  case  was 
tried,  and  Judgm«it  pronounced  in  favor  of 
the  plaintiff  for  the  sum  of  $1,066,  dissolving 
the  community,  decreeing  her  the  owner  of 
the  property  specified,  in  her  own  parapher- 
nal right,  and  giving  her  the  s^arate  admin- 
istration and  control  of  same;  and  from  that 
Judgment  the  interveners  have  appealed. 

It  is  evident  that  in  this  case,  as  well  as  all 
others  of  its  kind,  the  principal  question  is 
whether  the  plaintiff  had  a  valid,  subsisting 
debt  or  demand  against  ner  husband.  If  she 
had,  the  defmdant  was  entitied  to  convey 
to  her  property  In  partial  satisfaction  of  It, 
as  he  did,  and  she  is  entitied  to  Judgment  for 
the  resulting  balance.  Otherwise,  the  charge 
of  unreality  and  fraud  is  substantiated,  and 
the  Judgment  must  be  reversed,  and  a  decree 
pronounced  in  favor  of  hiterveners. 

The  Issues  before  us  are  Identically  the 
same  as  they  were  in  the  court  below,  with 
the  exception  that  the  money  demand  of  the 
plaintiff  is  restricted  to  $1,066,  as  that  Is  the 
amount  for  which  Judgment  was  pronounced 
In  her  favor,  and  she  has  not  answered  the 
appeal,  and  demanded  an  alteration  of  the 
decree.  The  following  are  the  Items  of  de- 
fendant's Indebtedness,  as  recited  In  the  act 
of  restitution,  and  reiterated  in  plalntlfl's  pe- 
tition, viz.:  (1)  The  sum  of  $200,  which  was 
paid  to  the  defendant  as  the  <Mie-third  of  the 
purchase  price  of  the  plantation  known  as 
the  "Indian  Village  Place,"  to  which  the 
plaintiff  was  entitied  as  an  heir  of  her  de- 
ceased father,  John  A  Covington.  (2)  The 
sum  of  $416,  which  was  likewise  paid  to  the 
defendant  as  the  one-third  of  the  purchase 
price  of  the  plantation  knotvn  as  the  "Low- 
ery  Place,"  to  which  plaintiff  was  entitled  as 
heir.  (3)  The  sum  of  $400,  which  was  like- 
wise paid  to  the  defendant  as  the  one-third 
of  the  price  of  certain  mules,  stock  of  cattie, 
sheep,  etc.,  which  were  disposed  of,  and  to 
which  plaintiff  was  entitied  as  heir.  (4)  The 
sum  of  $1,250,  which  was  likewise  paid  to  the 
defendant,  as  the  proceeds  of  certain  i>olicies 
of  life  Insurance  which  had  been  compro- 
mised and  surrendered,  to  which  plaintiff 
was  entitied  as  assignee.  Claim  Is  made  for 
the  first  three  amounts,  as  having  been  de- 
rived from  the  sale  of  property  of  the  plain- 
tiff's father's  succession,  made  by  his.  legal 
heirs  and  surviving  widow,  and  of  which 
plaintiff  was  and  is  beneficiary  to  the  extent 
of  one-third,  on  the  fbllowing  theory:  That, 
during  his  lifetime,  John  A.  Covington  ac- 
quised  sundry  smaU  pieces  of  improved  real 
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estate,  sltnated  in  the  vicinity  of  the  plaoe 
where  he  conducted  a  mercantile  business 
which  was  operated  In  the  name  ot  John  A. 
Covington  &  Son.  That  J.  A.  Covington  was 
twice  married;  and  of  the  first  marriage  the 
plaintiff  and  her  brother,  J.  Y.  Covington, 
were  the  sole  surviving  Issue  at  his  death; 
and  of  the  second  marriage  there  was  no 
Issne,— his  second  wife  surviving  him.  Of 
the  various  properties  which  J.  A.  Covington , 
purchased,  some  were  acquired  during  the 
second,  but  the  greater  part  diurlng  the  first, 
community.  Consequently,  the  three  parties 
in  interest  agreed  among  themselves  to  make 
a  division  of  the  effects  of  the  deceased,  on 
the  basis  of  one-third  to  each;  and  hence, 
when  a  piece  of  property  was  sold,  one-third 
of  the  proceeds  was  delivered  to  each;— -the 
share  fcilllng  to  the  plaintiff  being  delivered 
to  her  husband,  the  defendant  After  hla  fa- 
ther's death,  J.  Y.  Covington,  the  son  and 
partner,  continued  to  operate  the  mercantile 
bostness  as  before,  to  pay  Its  debts  and  wind 
up  Its  affairs;  there  having  been  no  formal 
adtmlnlstratlon  of  the  succession,  and  the 
heirs  taking  unqualified  control  of  the  proper- 
ty and  affairs  of  deceased  as  their  own,  as  an 
inheritance,  wlthoui  objection  or  complaint 
by  creditors.  The  Interveners,  however,  in- 
sist that  J.  A.  Covington  was  largely  Indebted 
at  the  ttme  of  bis  death,  and  consequently 
there  was  nothing  remaining  In  his  succes- 
sion for  his  children  to  Inherit,  and  they  have 
no  Inheritance.  There  Is  on  the  record  no 
proof  of  J.  A.  Covington's  Indebtedness  at 
time  of  his  death,  except  the  statement  that 
X  Y.  Covington  made  as  a  witness  in  another 
salt,  to  which  the  plaintiff  was  not  a  party  or 
a  privy;  and,  as  she  urges  the  objection  that 
it  was  res  Inter  alios  acta,  we  most  decline 
to  considor  the  evidence,  as  the  objection  was 
nndoabtedly  good,  and  should  have  been  sus- 
tained by  the  Judge  a  quo.  But,  If  the  proof 
be  as  Interveners'  counsel  Insist  it  la,  it  could 
not  affect  the  question,  for  the  reason  that, 
by  the  simple  and  unconditional  acceptance 
of  J.  A  Covington's  succession  by  his  heirs, 
and  the  appropriation  and  sale  of  its  proper- 
ty and  effects,  the  succession  Is  no  longer  in 
esse,— it  becoming  absorbed  by  the  heirs.  In 
addition,  J.  T.  Covington  took  charge  of,  and 
snbBeqnently  conducted,  the  mercantile  busi- 
ness of  J.  A  Covington  &  Son,  and  liquidat- 
ed ita  affairs,  and  presumably  settled  its 
debts.  At  least.  It  Is  reasonable  to  suppose 
tliat  they  have  been  settled,  as  we  hear  of 
no  complaints,  suits,  or  Judgments  by  his 
creditors,  and  the  heirs  have  peaceably  taken 
possession  of  his  property,  sold  It,  and  divid- 
ed its  proceeds.  Under  these  circumstances, 
we  think  that  we  are  not  at  liberty  to  enter- 
tain a  doubt  of  the  reality  and  validity  of  the 
plaintiff's  Inheritance  from  her  father. 

As  to  questions  of  fact,  we  are  of  opinion 
that  there  is  Just  as  little  doubt  as  to  the 
amoimt  plaintiff  was  entitled  to  have  re- 
ceived on  the  score  of  the  sale  of  the  Indian 
Village  and  Lowery  places;   but  as  to  the 


$400  she  dalms  on  the  score  of  stodc,  etc., 
sold,  we  cannot  express  aa  opinion,  inasmuch 
as  the  district  Judge  rejected  that  item,  and 
plaintiff  asked  no  amendment  of  his  Judg- 
ment 

In  regard  to  the  second  item,  the  proof  is 
dear  to  the  effect  that  the  sum  of  $416  was 
delivered  Into  the  possession  of  the  defend- 
ant for  the  plaintiff;  and  there  la  no  proof 
that  the  money  was  afterwards  returned  to 
her.  But  in  regard  to  the  first  item  the  proot 
is  not  quite  clear.  The  party  who  made  the 
purchase  of  the  Indian  Village  property  states 
that  he  paid  $500  in  cash  to  3.  Y.  Covington, 
in  two  different  payments,  and  gave  his  note 
for  the  balance,  of  $100,  and  that  neither  the 
plaintiff  nor  the  defendant  was  present  at 
the  time.  Covington  rather  confuses  the  mat- 
ter in  his  statement,  by  tnniriTig  an  explana- 
tion of  the  two  transactionB  at  the  same 
time;  but  he  substantially  declares  that  he 
"paid  $150  of  that  which  Bransford  receiv- 
ed." And,  taking  this  statement  in  connec- 
tion with  that  of  Parker,  it  becomes  reasona- 
bly certain  that  the  defendant  did  receive 
this  $150,  which  is  $60  less  than  the  sum  al- 
lowed by  the  Judgment  appealed  from. 

The  transaction  with  regard  to  ttie  life  in- 
surance policies  was  substantially  as  follows, 
viz.:  J.  Y.  Covington,  being  somewhat  em- 
barrassed financially,  obtained  a  loan  of 
money,  upon  the  Indorsement  of  two  friends, 
to  the  extent  of  about  $8,000,  and  as  col- 
lateral security  he  assigned  to  them  two 
policies  of  life  Insurance,  for  $2,500  each. 
Having  subsequently  returned  the  money  bor- 
rowed, the  pledgees  transferred  the  policies 
to  the  plaintiff,  at  the  request  of  the  bene- 
ficiary, her  brother.  Tor  reasons  of  his  own, 
which  were  not  disclosed,  the  agent  opened 
communication  with  the  plaintiff,  as  as- 
signee, with  a  view  of  compromising  the 
risk,  and  recalling  the  policies.  The  nego- 
tiation was  attended  with  some  difficulty  and 
delay.  Of  this  the  agent  says:  "I  then 
called  upon  Mr.  Bransford,  made  known  my 
business  to  him,  and  offered  to  i>ay  Mrs. 
Bransford  the  amount  of  the  premiums  paid, 
with  interest.  If  she  would  surrender  the 
policy.  The  matter  was  submitted  to  her, 
and  declined.  During  the  next  six  or  eight 
months,  I  made  her,  through  her  husband, 
four  or  five  offers.  Finally,  I  offered  to  pay 
her  $1,000  for  the  remainder  of  the  policy. 
Every  offer  was  in  turn  declined,  [and]  in 
the  meantime  one  or  two  half-annual  pre- 
miums were  paid.  During  the  last  week  in 
February,  1893,  Mr.  Bransford  called  me  in 
his  store,  and  Stild  that  he  was  hard  pressed 
for  money,  etc.,  and  that  if  I  would  pay 
$1,250  for  the  policies,  that  he  was  of  opin- 
ion be  could  Induce  his  wife  to  sell  them. 
I  submitted  the  offer  to  the  company,  [and 
it]  was  accepted.  •  •  •  I  then  wrote  out  a 
receipt  for  Mr.  Bransford  to  send  to  Mrs. 
Bransford  to  sign;  and  drew  my  chedc,  Na 
15,  on  the  Capital  State  Bank,  at  Jackson, 
Mississippi,  payable  to  my  own  order,  and 
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left  It  with  Mr.  F.  P.  StnbbB  to  deUver  to 
Mr.  Bransford  upon  the  delivery  of  the 
policy  and  receipt  signed  by  Mrs.  Bransford. 
In  a  few  days  the  receipt  waa  received, 
•  •  •  and,  upon  the  receipt  of  the  ppliclea 
and  premium  receipt,  I  handed  Mr.  Brans- 
ford my  check  No.  15,  before  mentioned, 
amounting  to  $1,250."  It  thus  appears  that 
not  only  were  the  policies  duly  assigned  by 
Covington's  pledgees  to  Mrs.  Bransford,  at 
her  request,  but  the  Insurance  company  rec- 
ognized her  as  the  legal  assignee  of  them, 
and,  as  the  result  of  an  eight-months  negotia- 
tion with  her,  purchased  them  from  her,  and 
paid  $1,250  for  them,  giving  the  agent's 
check  to  the  defendant  The  president  of  the 
Ouachita  National  Bank  states  that  he  recol- 
lects the  check,  and  that  same  was  collected 
through  his  bank  for  accoimt  of  J.  S.  Brans- 
ford, and  that  the  proceeds  were  placed  to 
the  credit  of  his  account,  and  drawn  out 
again,  on  bis  checks,  at  different  times.  The 
av^ments  of  Interveners'  petition  with  refer- 
ence to  these  Insurance  policies  are  that  de- 
fendant "never  owed  his  wife  anything  on 
account  of  his  Insurance  policies;  that  Brans- 
ford paid  the  premiums  on  said  policy,  and 
whatever  accrued  thereon  was  the  result  of 
a  contract  made  during  the  commimity,  and 
belonged  to  the  community.  They  further 
specially  deny  that  defendant  received  any 
cash,  or  property,"  etc.  The  theory  of  In- 
terveners is  manifestly  Incorrect  The  poli- 
cies were  Issued  in  favor  of  J.  Y.  Covington, 
and  were  payable  to  him  or  his  assignee. 
Blthor  he  or  his  pledgees  paid  the  premiums. 
After  the  demands  of  his  pledgees  had  been 
satisfied,  and  they  had  been  reimbursed  the 
amount  of  the  premiums  they  had  paid,  the 
policies  were  at  once  assigned  to  Mrs.  Brans- 
ford, at  Covington's  request  He  swears  to 
this  as  a  witness.  There  is  neither  allegation 
nor  proof  of  any  fraud  or  simulation  in  the 
transaction,  on  the  part  of  Covington.  He 
was  not  made  a  party  to  this  suit,  and  no 
attempt  was  made  to  annul  the  assignment 
of  the  policies  to  Mrs.  Bransford  on  any 
ground.  Covington  owed  the  Interveners 
nothing;  and  being  an  unmarried  man,  with- 
out nearer  kindred  or  heirs  than  his  sister, 
-le  had  a  perfect  legal  right  to  transfer  the 
policies  to  her  as  he  did;  and  It  was  near 
eight  months  subsequently  that  she  sold  them 
to  the  company,  and  her  husband  received 
the  money.  But  our  attention  Is  attracted 
to  the  fact  that  the  proof  discloses  that  at 
the  time  of  these  transactions,  J.  Y.  Coving- 
ton had  a  latent  interest  In  the  defendant's 
business,— having,  from  time  to  time,  loaned 
him  money  to  be  employed  In  his  business; 
and  consequently,  when  Bransford  collected 
the  $1,250  from  the  Insurance  company,  and 
checked  it  out  of  bank  for  the  benefit  of 
Ills  firm,  same  Inured  to  Covington's  benefit 
also.  But  that  is  a  non  sequltur,  for,  if 
Bransford  was  indebted  to  Covington  for  ad- 
vances of  money,  his  disbursement  of  the 
$1,250  among  other  ^'editors  did  not  benefit 


Covington,  nor  reduce  the  amount  of  Ua 
claim.  Certain  it  is  that  no  part  of  tlie  $1,- 
250  was  paid  to  Covington,  as  the  proof 
shows  that  Bransford  subsequently  sold  his 
entire  stock  of  goods  for  about  $5,000  in 
cash,  and  out  of  the  proceeds  of  sale  he  paid 
Covington  about  $1,500  In  full  of  his  claim, 
assuming  all  of  the  liabilities  of  the  mer- 
cantile business.  If  there  is  anything  In  these 
transactions  which  even  tends  to  show  fraud 
or  simulation,  or  an  interest  in  the  commu- 
nity, it  is  not  discoverable.  To  our  minds  the 
proof  of  the  paraphernal  character  of  the 
plaintiff's  claim  to  the  insurance  money  Is 
Just  as  clear  and  as  free  from  doubt  as  the 
dalms  which  arose  out  of  her  inheritance 
from  her  father's  succession.  In  Stauffer  v. 
Morgan,  39  La.  Ann.  632,  2  South.  98,  the 
identical  question  under  consideration  was 
examined  and  decided.  In  that  case  the 
creditors  of  the  husband  attached  prop^ty 
standing  In  the  name  of  bis  wife,  as  that  of 
the  community;  and  she  Intervened,  claim- 
ing that  It  was  her  separate,  paraphernal 
property,  having  been  purchased  with  her 
separate  means,  under  her  administration 
and  control.  The  principal  question  was  as 
to  the  paraphemality  of  the  funds  with 
which  the  wife's  alleged  acquisition  was 
made;  and  the  controversy  chiefly  turned 
upon  the  question  of  whether  there  was  an 
actual,  completed  donation  of  a  check  whicb 
the  groom  gave  to  his  flancte,  on  a  New  York 
bank.  Just  prior  to  their  marriage,— the  at- 
taching creditors  denying  the  effectuality  of 
the  donation,  and  the  Interveners  affirming  it 
The  court  said:  "Granting  the  correctness  of 
the  proposition  of  law  [contended  for  by 
plaintiff's  counsel],  we  are  satisfied  that  the 
presoitatlon  of  the  check  to  the  firm  on 
which  it  was  drawn,  and  the  placing  of  the 
proceeds,  under  her  Instructions,  to  her  cred- 
it, was  an  effective  collection  of  the  check, 
and  a  reduction  of  the  proceeds  to  her  pos- 
session;" thus  completing  the  donation  by  a 
manual  delivery  of  the  proceeds  and  avails 
of  the  cfae(&.  So,  In  this  case,  the  donation 
of  the  insurance  policies  was  perfected  by 
their  surrender  to  the  company,  and  their 
payment  of  the  price  to  her  husband  upon 
her  receipt  The  assignability  of  such  a 
policy  of  insurance  as  that  under  considera- 
tion is  sustained  by  the  current  and  weight 
of  authority  in  this  state.  Succession  of 
Hearing,  26  La.  Ann.  326;  Succession  of 
Bofenschen,  29  La.  Ann.  711;  Putnam  ▼. 
Insurance  Co.,  42  La.  Ann.  739,  7  South.  602; 
PUcher  v.  Insurance  Co.,  33  La.  Ann.  322. 
And  In  the  recent  case  of  Stuart  v.  Sutcllffe^ 
46  La.  Ann.  — ,  14  South.  912,  aU  of  the  aur 
thorities  are  collated,  reviewed,  and  the  doc- 
trine reaflSrmed. 

From  the  foregoing  summary  of  law  and 
fact  it  foUows  that  the  plaintiff's  tiUe  to 
the  property  is  supported  by  a  good  and 
valid  consideration,  and  was  properly  rec- 
ognized by  the  Judgment  appealed  from; 
that  there  was  a  valid  and  subsisting  In* 
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debtedness,  on  the  part  of  the  defendant  to 
the  plalntlif,  in  excess  of  the  estimated  value 
of  the  real  estate;  to  the  amount  of  $1,066. 
as  specified  in  the  Judgment,— less  the  sum 
'  of  $50,  as  we  have  ascertained  from  the 
evidence,  and  by  which  amount  it  should  be 
reduced;  and  that  on  account  of  business 
complications,  and  his  suspension  of  busi- 
ness, and  the  general  disorder  of  his  affairs, 
the  plaintiff  is  entitled  to  a  separation  of 
property,  the  dissolution  of  the  matrimonial 
community,  and  the  control,  management, 
and  administration  of  her  separate  estate 
and  property.  Rev.  Olv.  C!ode,  art  2426. 
The  judgment  should  be  amended  and  af- 
firmed. 


(t4  na.  K) 

PICKBTT  T.  BRTAN  et  nx. 

(Supreme  Court  of  Florida.    June  12,  1804.) 

BsTiEtr  on  Appeal— Biix  or  Excbftions — Stip- 

VLATIOHS. 

1.  Where  It  appears  from  the  bill  of  ezc«>- 
tloDB  that  testimony  not  Incorporated  therein 
was  submitted  to  and  passed  npon  by  the  court 
or  jury,  the  appellate  court  will  not  review  the 
evidence  to  ascertain  whether  or  not  it  sustains 
the  judgment  or  Terdict.  The  rule  is  settled 
that  the  decision  of  the  trial  conrt  will  not  be 
disturbed,  as  being  contrary  to  the  evidence, 
when  all  the  tesomony  that  was  before  the 
conrt  ia  not  properly  presented  to  the  appellate 
conrt 

2.  The  appellate  conrt  will  not  consider 
agreements  of  counsel  to  amend  and  supply  de- 
ficiencies in  bills  of  exceptions  properly  certified 
to  by  the  trial  judge  and  fonnd  in  the  transcript. 
Tlie  action  of  this  conrt  must  bear  npon  the  ac- 
tion of  the  trial  conrt,  and  bills  of  exceptions 
certified  to  bv  that  conrt  mnst  be  regarded  as 
the  only  evidence  of  matters  in .  pais  transiiir- 
ing  at  the  trial. 

(Syllabus  by  the  Court.) 

Appeal  trom  circuit  court,  Volusia  county; 
John  D.  Broome,  Judge. 

Action  by  Joseph  Ii.  Pickett  against  Joseph 
D.  Bryan,  Jr.,  and  wife.  Judgment  for  de- 
fendants, and  plaintiff  appeals.    Affirmed. 

B.  M.  Cheney  and  A.  W.  Cockrell  A  Son, 
for  appellant 

liABBZ,  3.  Pickett,  the  appellant,  sued 
Biyan  and  wife,  appellees,  in  ejectment  to 
recover  possession  of  a  certain  pared  of  land 
situated  in  Volusia  county,  Fla.  The  record 
shows  that  when  the  case  came  on  for  trial 
upon  the  issue  tendered  by  the  plea  of  not 
guilty  a  jory  was  waived,  and  the  court, 
after  hearing  the  evidence,  rendered  judg- 
ment in  favor  of  defendants,  from  which  an 
appeal  was  taken  by  the  plaintiff. 

The  bill  of  exceptions  recites  that  when  the 
issue  joined  between  the  parties  came  on  to 
be  tried  by  the  court,  by  consent,  without  a 
jtury,  the  plaintiff,  to  maintain  the  issue  on 
his  behalf,  offered  in  evidence  a  certain  pat- 
ent issued  by  the  United  States  to  Seymoor 
Plidcett,  his  heirs  and  assigns,  bearing  date 
tbe  15th  day  of  November,  A.  D.  18S8,  and 
then  closed  his  case.  The  patent  contains, 
anaong  others,  the  following  recitals,  vis.: 


That  there  had  been  deposited  In  tbe  general 
land  office  of  the  United  States  a  patent  cer- 
tificate of  the  register  of  the  United  States 
land  office  at  Gainesville,  Fla..  dated  Septem- 
ber 6,  1888,  whereby  it  appeared  that  the 
daim  of  Seymo'ur  Pickett  to  a  certain  tract 
of  land  situated  in  Florida  was  confirmed 
by  the  act  of  congress  approved  February  8, 
1S27,  and  that  said  chiim  had  been  regularly 
surveyed  by  a  designated  description,  and, 
as  shown  by  a  plat  on  file  in  the  general 
land  office  of  the  United  States,  duly  authen- 
ticated on  the  2&th  day  of  September,  A.  D. 
1^  by  the  signature  of  the  surveyor  gen- 
eral for  the  state  of  Florida.  It  Is  also  re- 
cited that  a  final  decree  had  been  rendered 
in  the  United  States  district  conrt  for  the 
northern  district  of  Florida,  on  the  petition 
of  Joseph  L.  Pickett,  adjudging  that  the  Sey- 
mom-  Pickett  grant,  according  to  the  survey 
thereof  as  shown  by  the  said  plat  in  the  sur- 
veyor general's  office,  take  precedence  to 
the  grants  to  Ambrose  Hull  and  P.  R.  Del 
Galla,  and  any  survey  of  said  grants,  so  far 
as  the  same  conflicted  with  the  said  survey 
of  the  Seymour  Pickett  grant  The  patent 
purports  to  convey  to  Seymour  Pickett  his 
heirs  or  legal  representatives,  and  to  Us  or 
their  heirs,  the  tract  of  land  embraced  in  the 
said  survey  and  plat,  and  bears  date  the 
15th  day  of  November,  A.  D.  1888.  As  shown 
by  the  bill  of  exceptions,  this  was  all  the  tes- 
timony offered  by  the  plaintiff. 

It  also  appears  that  defendants,  to  main- 
tain tbe  issue  on  theb:  part,  offered  in  evi- 
dence certain  portions  of  the  fourth  volume 
of  Duff  Green's  edition  of  the  American  State 
Papers,  for  the  purpose  of  showing  that  Sey- 
mour Pickett  derived  tiUe  to  the  land  in 
question  from  the  Spanish  government  and 
that  tbe  plaintiff  and  his  ancestors  had  a 
right  of  entry  on  the  said  lands  continuously 
since  1848.  and  that  the  United  States  did 
not  have  the  legal  titie  to  the  land  at  the 
date  of  said  patent  This  testimony  was  ad- 
mitted over  the  objection  of  the  plaintiff. 
The  bill  of  exceptions  further  recites  that 
defendants  offered  in  evidence  certain  deeds 
and  evidence  to  prove  that  they  and  those 
through  whom  they  claimed  titie  had  been 
in  the  open,  adverse,  and  continuous  posses- 
sion of  the  said  premises  under  a  written  in- 
strument since  1840.  Extracts  from  the 
fourth  volume  of  American  State  Papers,  re- 
ferring to  the  Sejrmour  Pickett  grant  are 
found  in  the  record,  but  no  deeds  or  evidence 
in  reference  to  defendants'  claim  to  the  land 
appear.  The  extracts  do  not  show  that  the 
plaintiff  here  had  any  interest  In  the  Sey- 
mour Pickett  grant 

On  the  bill  of  exceptions  fonnd  in  the 
record  it  is  entirely  clear  that  the  judgment 
mnst  be  affirmed.  If  It  be  conceded  that  the 
patent  vested  titie  in  Seymour  Pickett  or 
his  heirs  or  assigns,  there  is  nothing  to  show 
that  the  plaintiff,  Joseph  L.  Pickett,  bad  any 
interest  in  the  land  sought  to  be  recovered. 
It  is  not  made  to  appear  that  Seymour  Pick- 
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ett  to  dead,  and  tbat  tbe  plaintiff  la  his  heir; 
nor  does  It  appear  that  tbe  plaintiff  has  ac- 
quired, in  any  way  known  to  the  law,  the 
title  to  said  land.  As  shown  by  the  bill  of 
exceptions,  the  plaintiff  lalled  entlrdy  to 
show  that  he  had  any  right  to  recover  pos- 
session of  the  land  as  against  the  defendants. 
He  shows  neither  title  nor  previous  posses- 
sion, and  on  such  a  showing  the  Judgment 
of  the  trial  court  would  have  to  be  affirmed. 

But,  still  further,  the  bill  of  exceptions 
does  not  set  out  the  deeds  and  evidence  un- 
der which  defendants  claimed  adverse  t>08- 
session,  although  It  does  appear  that  testi- 
mony under  such  a  defense  was  submitted 
to  and  passed  upon  by  the  court.  The  deci- 
sion of  the  trial  court  will  not  be  disturbed 
as  being  contrary  to  the  evidence  when  all 
the  testimony  that  was  before  the  court  la 
not  presented  to  the  appellate  court  Mar- 
shall ▼.  State.  32  Fla.  462,  14  South.  92,  and 
authorities  cited. 

After  the  record  was  filed  in  this  court,  an 
agreement  was  filed  here,  signed  by  counsel 
for  plaintiff  and  defendants,  consenting  that 
the  bill  of  exceptions  be  amended  by  Insert- 
ing th««ln  certain  matters  set  out  in  the 
agreement  We  cannot  look  to  this  agree- 
ment to  supply  any  deficiencies  in  the  bill 
of  exceptions,  or  as  furnishing  any  matter 
resting  in  pals,  tending  to  make  a  different 
issue  than  that  upon  which  the  trial  court 
acted,  as  shown  by  the  record  and  bill  of  ex- 
ceptions, properly  co'tifled  to  by  the  Judge, 
and  found  in  tbe  transcript  There  is  no 
method  known  to  the  law  of  Informing  this 
court  of  the  proceedings  in  pals  bad  upon  the 
trial  of  a  cause  except  a  bill  of  exceptions. 
It  was  said  in  City  of  Jacksonville  v.  Law- 
son,  16  Fla.  321,  that:  "Our  action  must  bear 
upon  the  action  of  the  court  and  the  statute, 
and  tbe  mles  plainly  point  the  method  of 
bringing  sncb  proceedings  here  to  be  review- 
ed. We  must  not  tie  expected  to  decide 
moot  questions,  sncb  as  may  be  presented  up- 
on stipulations  of  counsel;  for  such  course  Is 
liable  to  result  In  great  abuse  of  public  Jus- 
tice^  and  may  be  unjust  and  prejudicial  to 
a  drcnit  Judge,  if  it  should  happen  that  tbe 
counsel  have  presented  a  case,  and  obtained 
a  reversal  or  affirmance  of  supposed  rulings, 
which  would  surprise  the  Judge  when 
brought  to  his  notice.  Hence  '  the  statute 
and  rules  have  made  joovision  of  the  means 
by  which  questions  may  be  brought  here  for 
review,  and  while  these  methods  are  possible 
we  have  no  right  to  adopt  any  other.  This 
court  is  bound  by  the  law."  Robinson  v. 
Matthews,  16  Fla.  319;  Burroughs  v.  State, 
17  Fla.  643;  Smith  v.  State,  20  Fla.  838;  Pine 
V.  Anderson,  22  Fla.  330.  This  court  has 
never  shown  any  disposition  to  relax  the  rule 
above  stated,  and  we  think  tlie  only  safe 
course  is  to  adhere  to  it  On  the  record 
proper  and  bill  of  exceptions  under  the  sig- 
nature of  the  Judge,  to  which  alone  we  cam 
look  in  this  case,  the  Judgment  most  be  af- 
firmed, and  it  is  so  ordered. 


(Fla. 

HODOBS  V.  FRIBS  «t  aL 
(Supreme  Court  of  Florida.    June  22,  1894.) 

IdABILITT  or  IiANDLOBD  —  FjMMBM    TO  DBI<rm 

Posscssios— Daxxoss— RsviBW  ox  ArrsAi. 

1.  In  a  BDlt  by  a  tenant  againat  a  landlord 
to  recover  damages  for  a  failure  of  the  latter  to 
deliver  posaession  of  tlie  leased  premiBOs  ao- 
cording  to  contract,  the  measore  «t  oamageB  geo- 
erally  is  the  difference  Iietween  the  rent  agreed 
upon  and  the  value  of  the  premises  to  the  tenant 
for  the  term,  and  such  other  damages  as  result 
directly  and  necessarily  as  the  natural  eonae- 
qaence  of  the  breach  of  the  contract,  and  ar« 
capable  of  being  estimated  by  reliable  data. 

2.  Profits  uiat  are  Bpeculative  or  oonjec- 
taral  are  not  generally  regarded  as  dements  in 
fixing  damages,  not  becanse  there  is  anythins 
in  their  nature  per  se  which  demands  their  re- 
jection, bnt  because  they  cannot  be  estimated 
with  reasonable  certainty. 

3.  On  appeal,  the  midlngs  of  a  referee  on 
the  evidMice  will  be  accorded  the  same  eonsid- 
eration  and  weight  as  are  given  to  the  verdict 
of  a  jury,  and,  where  there  is  sufficient  testimo- 
ny to  sustain  the  findings,  it  will  not  be  set 
aside  unless  the  testimony  against  them  is  so 
strong  as  to  indicate  that  due  consideration  had 
not  been  given  to  the  entire  testimony. 

4.  If  a  plaintiff,  by  reasonable  exerti<ms  or 
care,  could  have  prevented  damages  residting 
to  him  by  reason  of  the  wrongful  act  or  acts 
of  the  defendant,  he  should  have  used  such  ex- 
ertions and  care  to  avoid  the  damage,  and,  so 
far  as  he  could  thns  have  prevented  them,  he 
cannot  recover  therefor. 

(Syllabus  by  the  Ciourt) 

Appeal  firom  circuit  court,  Duval  cotmty; 
James  M.  Baker,  Judge. 

Action  by  Sarah  J.  Hodges  against  A.  P. 
fVies  &  Co.  Judgment  for  plaintiff,  and 
plaintiff  appeals.    Affirmed. 

Mrs.  Hodges,  the  appellant,  sued  A.  P. 
Fries  and  J.  W.  Morrison,  as  partners  doing 
business  under  the  firm  name  of  A.  P.  Fries 
&  Co.,  for  damages  for  the  breach  of  an  al- 
leged rental  contract  The  declaration  filed 
in  the  case  contains  two  counts.  The  first 
one  alleges.  In  snbstance,  that  aj^eilees,  on 
the  27th  day  of  February,  1889,  contracted 
to  rent  to  appellant  one-half  of  a  store,  num- 
bered 41  Bast  Bay  street,  in  the  city,  of  Jack- 
sonville, to  be  used  and  occupied  by  her  for 
one  year  from  the  15th  day  of  March,  18S9, 
for  the  sum  of  $36  i>er  month,  and  that  ai>- 
pellant  on  said  date  demanded  possession 
of  the  half  of  said  store,  and  possession  of 
the  same  was  postponed  by  appellees  on  the 
pretext  that  the  said  store  was  being  repaired 
and  fitted  up  for  hee  use,  and  as  soon  as 
said  repairs  wa«  finished,  which  would  be 
at  an  early  day,  possession  of  the  half  of 
said  store  would  be  delivered  to  her;  that 
appellant  was  delayed  from  time  to  time 
until  the  16th  day  of  April  following,  when 
she  was  refused  possession  of  the  half  of 
said  store  by  appellees,  who  then  Informed 
her  that  they  had  rented  the  entire  store  to 
other  pfuties.  The  damages  sued  for  are 
|5,(XX),  and  the  alleged  causes  of  the  same 
are  as  follows,  vis.:  That  appellant  broke 
up  and  abandoned  a  lucrative  millinery  busi- 
ness in  which  she  was  engaged  in  Lake  City, 
Fla.,  and  moved  a  large  and  valuable  ato6k 
of'  millinety  goods  to'  Jacksonville^  and  also 
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moved  herself,  with  her  large  and  depmdent 
family  of  children,  to  the  latter  place,  on 
the  faith  of  aald  contract,  and  relying  upon 
the  iffomlse  of  api>ellees  to  give  her  poasea- 
slon  of  the  half  of  aaid  store  on  the  15th  day 
of  March,  1S67,  when  and  where  she  conld  re- 
sume her  buslnees,  she  having  good  prospects 
of  a  compensatory  spring  trade,  ont  of  which 
she  bad  evvery  reason  to  have  expected  to 
make  a  large  sum  of  money,  to  wit,  f5,000, 
all  of  which  i^ofitg  and  gain  she  lost  In  con- 
sequence of  the  failure  of  appellees  to  let 
appellant  have  the  half  of  said  store;  and 
appellant  Incurred  further  loss  and  damage, 
in  consequence  of  the  violation  of  said  con- 
tract. In  the  unnecessary  expense  In  breaking 
up  her  business  In  Lake  City  and  having 
to  support  her  family  In  Jacksonville,  with- 
out being  able  to  engage  in  business,  be- 
tween the  16th  of  March,  1889,  and  the 
16th  day  of  April  following,  she  being  led 
to  believe  from  assurances  from  appellees 
that  she  would  soon  get  possession  of  the 
half  of  said  store,  whereas  she  had  not  been 
able  to  resume  her  said  business  up  to  the 
time  of  bringing  her  suit  The  second  count 
alleges  that,  subsequent  to  the  making  of 
the  contract  for  the  half  of  said  store,  ap- 
pellees offered  to  rent  to  appellant  the  entire 
store  for  fSO  per  month  for  one  year,  and 
she  was  given  the  option  of  taking  the  mtlre 
store  at  any  time  before  the  repairs  then 
being  made  on  it  were  completed;  that  before 
said  repairs  were  completed,  to  wit,  on  the 
Ist  day  of  April,  1889,  appelant  decided  to 
take  the  entire  store  on  the  terms  mention- 
ed, and  so  informed  appellees,  who  then 
and  there  refused  to  let  her  have  said  store, 
in  whole  or  in  part,  and  then  Informed  her 
that  they  bad  raited  the  entire  store  to 
other  parties.  By  reason  of  the  failure  to  ob- 
tain the  possession  of  said  store,  It  Is  al- 
leged that  appellant  was  damaged  In  the 
sum  of  $5,000,  for  the  reasons  and  on  the 
grounds  set  forth  In  the  flist  count  of  the 
decIaratlML 

A  demurrer  to  so  much  of  the  8X>eciflca- 
tlons  of  damages  in  the  declaration  as  ore 
based  upon  the  claim  for  loss  of  profits  was 
sustained,  and  appellees  filed  two  pleas,  one 
denying  the  making  of  the  contract  for  the 
rent  of  either  the  half  or  the  whole  of  the 
said  store  as  alleged,  and  the  other  alleging 
that  appellant,  after  entering  Into  negotiar 
tlons  for  the  rent  of  the  whole  or  half  of  the 
said  st<ve,  dedlned  and  refused  to  take  a 
lease  of  either.  The  declaration  was  subse- 
quently amended  by  repeating  In  substance 
the  allegations  of  the  original  as  to  the  con- 
tract for  the  rent  of  the  said  store  room, 
and  the  refusal  of  appellees  to  comply  with 
their  said  contract,  and  alleging  damages 
as  follows,  viz.:  That  appellant  Incurred 
great  expense  and  outlay  of  money  In  mov- 
ing herself  and  family,  consisting  of  sev^al 
young,  dependent  children,  from  Lake  City, 
Fla.,  where  they  bad  resided  for  many  years, 
to  Jacksonville;  the  cost  and  expense  of  snp- 


portlng  appellant  and  her  children,  during 
the  time  she  was  waiting  to  get  possession 
of  the  half  of  said  store,  amounting  to  the 
sum  of  $500;  the  cost  and  outlay  of  money 
in  freight  on  the  shipment  of  a  large  stock 
of  millinery  goods,  of  value  the  sum  of 
$5,000,  from  Lake  City  to  Jacksonville,  and 
in  money  paid  for  drayage,  packing  and  stor- 
ing said  goods,  as  well  as  loss  of  goods  and 
other  legitimate  expenses  and  losses  In  and 
about  the  removal  of  said  stock  of  goods, 
and  In  and  about  the  keeping  of  the  same 
preparatory  to  appellant's  going  Into  said 
store.  It  is  further  alleged  that  appellees 
well  knew  when  they  entered  into  said  con- 
tract that  appellant  was  engaged  in  the  mil- 
linery business  In  Lake  City,  and  by  said 
contract  they  Induced  her  to  break  up  and 
abandon  said  business  In  Lake  City,  which 
it  la  alleged  was  lucrative  and  paying,  and 
move  her  said  business  and  stock  of  goods 
to  Ja(A»>nviIle,  by  promising  to  rent  to  her 
one-half  of  said  store,  and  to  deliver  posses- 
sion of  the  same  at  the  time  mentioned,  for 
the  purpose  of  resuming  her  said  busint'ss 
In  Jacksonville.  It  Is  also  alleged  that  ap- 
pellant was  not  able  to  procure  another 
store  equally  favorable  to  her  business  after 
appellees  refused  to  give  her  possession  of 
the  one  she  had  raited,  or  during  the  time 
she  was  waiting  to  get  possession  of  the 
same. 

The  bill  of  pardcnlars  filed  with  the  amend- 
ed declaration  consists  of:  Cost  of  moving 
appellant  and  fbmlly  from  Lake  City  to 
Jacksonville,  and  for  support  of  family  while 
waiting  to  get  possession  of  store,  $500;  cost 
of  moving  stock  of  goods,  freight,  drayage, 
loss  of  goods,  including  storage,  $1,000;  in- 
terest on  value  of  goods,  $600. 

On  the  issues  presented  by  the  pleas  men- 
tioned, the  case  was  tried  before  a  referee, 
who  rendered  Judgment  in  flivor  of  appel- 
lant for  $6.60  and  costs,  from  which  she  has 
appealed. 

Cooper  &  Cooper,  fw  appellant   H.  Bisbee, 

for  appellees. 

MABRY,  J.  (after  stating  the  facts).  The 
first  error  assigned  and  presented  here  in  be- 
half of  appellant  Is  that  the  court  erred  in 
sustaining  the  demurrer  to  that  part  of  the 
declaration  claiming  damages  for  loss  dt  sup- 
posed profits  from  trade.  Counsel  for  appel- 
lant say  that  "the  declaration  and  the  plain- 
tiff's joinder  In  demurrer  show  that  the  dam- 
ages claimed  for  loss  of  alleged  profits  In 
trade  were  based  on  the  legal  proposition 
that  where  a  store  is  rented  for  the  purpose 
of  trade,  and  In  which  to  resume  a  business 
already  under  way,  which  necessarily  enters 
Into  the  contemplation  of  the  parties,  such 
loss  of  trade  forms  a  ground  of  damages,  if 
proven;  the  basis  of  proof  being  what  she  had 
annually  realized  net  before  the  breaking  up 
[of  the  business]." 

We  can  only  look  to  the  declaration  in  de- 
tennlnlng  its  sufficiency  on  demurrer,  and 
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TThat  1b  stated  In  the  joinder  In  demurrer  to 
the  declaration  cannot  affect  Ita  allegations 
on  such  Issue.  From  the  original  declaration 
we  understand  that  appellant  claimed  as  rd- 
coverable  damages  profits  that  she  had  good 
reasons  to  expect  from  a  millinery  business 
prevented  or  postponed  -without  cause  by  the 
refusal  of  appellees  to  let  her  bave  the  half 
of  the  store  room  mentioned.  The  contract 
for  the  rent  of  the  store,  and  wliich  It  is  al- 
leged that  appellees  violated,  was  executory, 
and,  according  to  the  allegations  of  the  dec- 
laration, their  action  in  the  premises  was 
without  excuse.  No  money  was  paid  on  the 
lease  contracted  for,  but  a  price  was  fixed, 
and  possession  was  refused  without  cause. 
Under  such  circumstances,  the  tenant  would 
without  doubt  be  entitled  to  recover  the  dif- 
ference in  value  between  the  price  agreed  on 
and  the  rental  value  of  the  room  at  the  time 
of  the  breach  of  the  contract  The  original 
declaration  claims  more  than  that  as  dam- 
ages. The  feature  of  it  demurred  to  asserts 
that  the  profits  which  the  tenant  had  good 
reason  to  expect  from  the  business  to  be  car- 
ried on  in  the  premises  refused  are  recovera- 
ble as  damages.  Considering  the  declaration 
in  this  light,  as  It  has  been  presented,  we 
will  pass  upon  the  correctness  of  the  court's 
ruling  thereon. 

The  primary  object  in  awarding  damages 
at  common  law  is  compensation  to  the  in- 
jured party,  and  the  damages  allowed  for 
this  purpose  must  be  the  natural  and  proxi- 
mate result  of  the  wrong  done.  In  cases  of 
breach  of  contract,  with  few  exceptions,  the 
common-law  rule  aims  to  give  compensation 
for  the  loss  sustained,  and  to  put  the  injured 
party  in  the  same  condition  in  which  he 
would  have  been  had  the  contract  been  per- 
formed. As  between  vendor  and  vendee,  when 
the  former  fails  to  perform  his  contract  of 
sale  and  conveyance  of  real  estate,  by  reason 
of  his  inability,  without  fault,  to  make  title, 
an  exception  to  the  general  rule  as  to  award- 
ing damages  was  early  established.  Flureau 
V.  ThomhlU,  2  W.  Bl.  1078.  It  was  there  es- 
tablished that  in  such  cases  the  vendee  could 
recover  only  the  amount  of  payments  made, 
with  interest  and  costs.  The  rule  established 
by  the  case  referred  to  has  been  extensively 
followed  in  this  country,  though  some  courts. 
It  seems,  have  departed  from  it  EfForts  have 
been  made  to  have  the  same  rule  applied  to 
the  violation  of  rental  contracts  between 
landlord  and  tenant  on  the  theory  that  the 
latter  is  a  purchaser  pro  tanto  of  an  interest 
in  real  estate.  The  rule  established  in  Flu- 
reau V.  ThomhiU  has  not  met  with  general 
favor,  and  the  courts  have  shown  no  disposi- 
tion to  extend  it  beyond  the  facts  of  that  case. 
In  England  this  rule  has  not  been  applied  as 
between  landlord  and  tenant  where  the  for- 
mer, in  violation  of  his  contract,  has  withheld 
possession  of  the  leased  premises  from  the 
latter,  and  the  general  rule,  that  the  measure 
of  damages  is  the  loss  a  plaintiff  has  proxi- 
mately sustained  by  reason  of  the  breach,  of 


the  defendant's  contract,  obtains  In  such 
cases.  Lock  v.  Furze,  19  a  B.  (N.  S.)  96; 
same  case  on  appeal,  L.  R.  1  C.  P.  441.  In 
these  cases  It  is  said  that  the  plaintiff  was 
entitled  to  recover  the  value  of  the  leased 
premises  for  the  term,  and  also  the  expenses 
to  which  he  has  legitimately  been  put  In  en- 
deavoring to  obtain  it 

In  New  York  and  Missouri  It  has  been  held 
that,  when  damages  are  claimed  solely  from 
the  failure  of  the  lessor  to  give  the  lessee 
possession  of  the  leased  premises,  the  plain- 
tiff can  only  recover  the  difference  between 
the  rent,  as  provided  for  in  the  contract  of 
lease,  and  the  rental  value  of  the  premises. 
Dodds  V.  Hakes,  114  N.  Y.  260,  21  N.  B.  398; 
Hughes  V.  Hood,  50  Mo.  350. 

Our  view  Is  that  the  general  rule  for  award- 
ing damages  should  apply  in  such  cases,  and 
the  plaintiff  should  generally  be  allowed  to  re- 
cover the  differeuce  between  the  T&at  reserved 
and  the  value  of  the  use  of  the  premises  for 
the  term.  If  oth»  damages  result  as  the  di- 
rect and  necessary  or  natural  consequence  of 
the  breach  of  the  contract  by  the  defendant, 
we  do  not  see  why  they  cannot  also  be  recov- 
ered, provided  they  are  capable  of  being  esti- 
mated by  reliable  data.  Ward  v.  Smith,  11 
Price,  19;  Brigham  v.  Carlisle,  78  Ala.  243; 
Suodgrass  v.  Reynolds,  79  Ala.  452;  Adatar  v. 
Bogle,  20  Iowa,  238;  Woodbury  v.  Jones,  44 
N.  H.206. 

In  estimating  damages,  profits  that  at« 
speculative  or  conjectural  are  not  generally 
regarded  as  elements.  Such  profits  are  re- 
jected, not  because  there  is  anything  in  their 
nature  per  se  which  demands  thoir  rejection, 
but  in  obedience  to  the  well-established  com- 
mon-law  rule  that  all  damages  recovered  for 
a  breach  of  contract  must  be  proven  with 
certainty,  and  not  left  to  speculation  or  con- 
jecture. The  rule  on  the  subject  is  well  ex- 
pressed, we  think,  in  the  case  of  Brigham  v. 
Carlisle,  supra,  as  follows,  vis.:  "The  law 
presumes  that  a  iMurty  foresees  the  natuial 
and  proximate  result  of  a  breadi  of  bis  con- 
tract or  tort,  and  hence  these  aie  presumed 
to  be  in  his  legal  contemplation.  Vat  socb 
damages,  as  a  general  rule,  the  party  at  fa,iilt 
is  liable.  But  there  are  damages  which  are 
In  the  contemplation  of  the  parties  at  the 
time  of  making  the  contract,  and  are  the  nat- 
ural and  proximate  results  of-  its  breach, 
which  are  not  recoverable.  The  parties  must 
necessarily  contemplate  the  loss  of  profits  aa 
the  direct  and  necessary  consequence  of  the 
breach  of  a  ccmtract,  and  yet  all  profits  are 
not  within  the  scope  of  recoverable  damages. 
There  are  numerous  cases,  however.  In  which 
profits  constitute,  not  tmly  an  element,  bat 
the  measure  of  damages.  While  the  line  of 
demarkatlon  Is  often  dim  and  shadowy,  the 
distinctive  features  consist  in  the  nature  and 
character  of  the  profits.  When  they  form  an 
elemental  constituent  of  the  contract,  tiiehr 
loss  the  natural  result  of  its  breach,  and  the 
amoimt  can  be  estimated  with  reasonable 
certainty,  such  certainty  as  satlsfles  the  mind 
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of  a  pnident  and  Impartial  person,  they  are 
aUowecL  The  requisite  to  their  allowance  is 
some  standard,  as  regnlar  market  values,  or 
other  established  data,  by  reference  to  which 
the  amount  may  be  satisfactorily  ascertained. 
•  •  •  On  the  other  hand,  mere  speculative 
profits,  such  as  ndght  be  conjectured  would 
be  the  probable  result  of  an  adventure,  de- 
feated by  the  breach  of  a  contract,  the  gains 
from  which  are  entirely  conjectural,  and 
with  respect  to  which  no  means  exist  of  as- 
certaining even  approximately  the  probable 
results,  cannot  imder  any  circumstances  be 
brought  within  the  range  of  recoverable  dam- 
ages."   Masterson  v.  Mayor,  etc.,  7  Hill,  61. 

It  may  be  that  profits,  though  not  recover- 
able as  such,  should  be  allowed  to  be  proven 
In  some  cases,  as  afFording  facts  from  which 
a  Jury  may  properly  estimate  the  value  of  the 
lease  to  the  tenant;  but  they  should  not  be 
allowed  for  this  purpose  unless  they  form  a 
constituent  element  of  the  contract,  and  the 
amount  can  be  estimated  with  reasonable  cer- 
tainty from  established  data.  The  cases  of 
Brent  v.  Parker,  23  Pla.  200,  1  South.  780, 
and  Sullivan  v.  McMillan,  26  Fla.  543,  8 
South.  450,  are  authority  for  the  admission  of 
evidence  as  to  the  loss  of  profits  in  a  suit  for 
a  breach  of  contract  where  they  are  suscep- 
tible of  estimation  by  satisfactory  proof. 

Under  the  allegations  of  the  declaration  be- 
fore MB,  the  profits  and  gains  supposed  to 
have  been  sustained  by  reason  of  the  faU- 
nre  to  commence  the  millinery  business  in 
the  store  contracted  for  in  Jacksonville  are 
too  remote  and  conjectural  to  form  an  ele- 
ment of  recoverable  damages  for  a  breach  of 
the  alleged  contract  They  are  not  suscepti- 
ble of  any  satisfactory  estimation  by  estab- 
lished data,  as  plaintiff  had  never  engaged  in 
such  business  at  that  place.  The  cases  of 
Giles  V.  O'TooIe,  4  Barb.  261,  and  Oreen  t. 
Williams,  45  HI.  206,  in  both  of  which  dam- 
ages were  claimed  for  profits  which  might 
have  been  made  in  the  millinery  business  in 
the  premises  withheld,  decide  that  they  could 
not  be  recovered,  because  they  were  too  re- 
mote and  speculative.     1  Sedg.  Dam.  183. 

The  other  assignments  of  error  relate  to  the 
findings  of  fact  by  the  referee,  and  his  con- 
dnsions  as  to  the  law  applicable  to  the  facts. 
The  referee  found  from  the  evidence  that  ap- 
pellant and  appellees  entered  Into  a  contract 
whereby  one-half  of  tb.e  store  mentioned  in 
the  declaration  was  to  be  occupied  by  the 
former  for  one  year,  and  that  possession  was 
to  be  given  to  her  as  soon  as  the  repairs  then 
being  placed  on  the  store  were  completed ;  that 
said  contract  was  entered  Into  after  appellant 
moved  with  her  goods  to  Jacksonville,  but  be- 
t(«&  the  removal  of  the  goods  to  rooms  of 
appellees;  that  the  store  was  ready  for  occu- 
pancy about  the  1st  of  April,  1889,  and  appel- 
lant stood  ready  to  accept  the  store  under 
the  contract,  but  appellees  refused  to  let  her 
have  possessi<n>;  that  at  the  time  ot  said  re- 
fusal appellees  offered  to  rent  to  appellant 
another  store  in  the  same  locality,  praoticalljr 


as  good  for  the  purposes  of  lier  bnslness  aa 
the  store  contracted  for,  and  for  the  same 
rental  price,  and  that  she,  without  legal  ex- 
cuse, refused  to  accept  it;  and  that  the  rental 
value  of  the  store  room  contracted  for,  as 
it  was  when  the  contract  was  made,  and 
when  possession  was  refused,  was  $50  pex 
month  by  the  year,— the  contract  price,— and 
that  there  was  no  difference  between  the 
actual  rental  value  of  half  of  the  store  and 
what  appellant  agreed  to  pay  for  it.  The 
referee  also  found  that  appellant  expended 
$5.50  in  the  removal  of  her  goods  from  -the 
depot  In  Jacksonville  to  rooms  of  appellees, 
and  that  this  item  was  the  only  damages  le- 
gally recoverable  for  the  breach  of  the  said 
contract 

The  conclusion  of  the  referee  on  the  facts 
mnst,  in  onr  Judgment,  be  sustained.  On  ap- 
peal, the  findings  of  a  referee  on  the  testi- 
mony are  to  be  accorded  the  same  consider- 
ation and  weight  as  are  given  to  the  verdict 
of  a  Jury.  McClenny  t.  Hubbard,  20  Fla. 
541;  Broward  v.  Boche,  21  Fla.  466.  That 
is,  where  there  Is  sufficient  testimony  to  sus- 
tain the  finding,  it  will  not  be  set  aside  on 
appeal  unless  the  testimony  against  it  Is  so 
strong  as  to  indicate  that  due  consideration 
had  not  been  given  to  the  entire  testimony. 

From  a  careful  consideration  of  the  cor- 
respondence between  the  parties  before  ap- 
pellant moved  to  Jacksonville,  we  reach  the 
conclusion  that  it  cannot  be  said  that  there 
was  by  said  correspondence  any  completed 
bargain  as  to  the  rent  of  either  the  half  or  the 
whole  of  the  store  room  in  question.  That 
there  was  an  agreement  about  the  15th  of 
March,  1889,  after  appellant  moved  to  Jack- 
sonville, for  her  to  have  one-half  of  the 
store  room  described  In  the  declaration,  when 
the  repairs  then  being  placed  on  it  were  com- 
pleted, is  supported  by  direct  and  positive 
testimony,  and  under  the  rule  annonnced  we 
are  not  authorized  to  disturb  it  Upon  such 
finding,  It  was  proper  for  the  referee  to  ex- 
clude all  costs  and  expenses  Incident  to  the 
move  to  Jacksonville,  and  incurred  before  the 
contract  was  made.  Whether  such  costs  and 
expenses  would  be  allowable  as  damages  for 
a  breach  of  the  contract,  had  it  been  entered 
Into  before  appellant  moved  from  Lake  City, 
and  before  such  costs  and  expenses  were  in- 
curred, we  need  not  say.  As  such  expendi- 
tures had  already  been  made  when  the  con- 
tract was  entered  Into,  they  did  not,  of 
course,  enter  Into  the  contemplation  of  the 
parties  In  making  the  contract 

Appelant  and  one  of  the  appellees,  J.  W. 
M(»Ti8on,  were  the  only  witnesses  who  tes- 
tified as  to  the  value  and  desirability  of  the 
store  offered  in  lieu  of  the  one  sh^  was  to 
have,  being  the  one  described  in  the  declara- 
tlaa.  Morrison  testified  that  the  store  of- 
fered Mrs.  Hodges  was  as  good  in  every  re- 
spect as  the  one  she  wanted,  and  says,  using 
his  language,  that  "as  far  as  desirability  is 
concerned,  I  should  think  that  the  Simkln 
store  [the  one  offered]  was  a  mwe  desirable 
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Btan  tiian  munber  41  Bast  Bay,  aa  It  Is  tbe 
same  size,  has  a  plate-glass  front,  and  Is  one 
door  nearer  the  business  center  of  the  city." 
Mrs.  Hodges  denies  that  the  Slmkin  store 
was  as  desirable  for  her  business  as  the  one 
she  was  to  have,  but  she  does  not  deny  that 
the  two  stores  were  in  the  same  locality,  ad- 
joining or  near  each  other,  and  of  the  same 
structure  and  size.  No  difference  In  pecuni- 
ary value  is  shown.  It  is  clear  that  she  was 
offered  the  Slmkin  store,  then  owned  by  ap- 
pellees, <Mi  the  same  terms  as  the  other  store, 
and  on  the  testimony  we  do  not  feel  author- 
ized to  disturb  the  finding  of  the  referee  that 
the  Slmkin  store  was  practically  as  good  t(x 
the  business  contemplated  as  -Uie  other  one. 
This  conclusion  Justified  the  exclusion  by  the 
referee  of  any  consideration  of  the  amounts 
expended  by  the  appellant  in  securing  other 
rooms  in  different  portions  of  Jacksonyille, 
In  which  to  carry  on  her  business,  after  she 
refused  to  accept  the  Slmkin  store.  It  is  a 
weU-eetabllshed  legal  rule,  and  of  constant 
application,  that  if  a  plaintiff,  by  reasonable 
exortions  or  care,  coidd  have  prevented  dam- 
ages resulting  to  him  by  reason  of  the  defend- 
ant's wrongful  acts,  it  was  his  duty  to  do  bo, 
and,  so  far  as  he  could  have  thus  prevented 
them,  he  cannot  recover  therefor.  Adair  v. 
Bogle,  supra;  Dobbins  v.  Duquld,  65  Bl.  464. 
If  appellant  was  tendered  on  equal  terms  as 
good  a  store  room  as  the  one  she  had  con- 
tracted for,  and  in  the  same  locality,  she 
had  a  right  to  decline  it,  but  she  bad  no  right 
to  dalm  as  damages  the  increased  rental 
cost  of  other  rooms  secured  in  different  parts 
of  the  city,  and  the  expenses  attending  the 
removal  to  the  same. 

Under  the  facts  found  by  the  referee,  there 
was  no  basis  for  the  claim  of  supposed  profits 
that  might  have  been  realized  from  a  milli- 
nery business  In  the  store  contracted  for. 
Appellant  expected  to  commence  such  a  busi- 
ness in  the  store,  and  this  fact  was  evidently 
known  to  appellees.  As  found  by  the  ref- 
eree, however,  the  business  was  to  be  open- 
ed when  the  store  was  repaired,  and  at  that 
time  she  was  tendered  another  room  in  the 
same  locality,  equally  as  good  as  the  one  she 
was  to  go  Into.  Furthermore,  such  profits 
were  entirely  specnlative,  and  there  was  no 
reasonably  safe  basis  for  their  estimation. 
Appellant  had  never  before,  so  far  as  we 
know,  engaged  in  business  in  Jacksonville, 
and  her  business  venture  was  entirely  a  new 
one  in  that  place.  For  reasons  given  In  the 
first  part  of  this  opinion,  such  profits  could 
not  be  estimated  and  considwed. 

Accepting  the  conclusions  of  the  referee 
on  the  testimony  as  correct,  which  we  must 
do,  it  follows  that  appellant  sostained  no 
substantial  damage  by  reason  of  the  failure 
of  appellees  to  deliver  to  her  possession  of  the 
store  described  in  the  declaration,  and  that 
she  has  shown  none,  by  her  testimony,  for 
which  she  Is  entitied  to  a  recovery  beyond 
that  awarded  by  the  referee. 

We  may  add  that  the  Question  of  tbe  effect 


of  the  statute  of  ftands  wonld  present  a 
serious  difficulty  to  the  right  of  appellant  to 
recover  on  the  contract  alleged  In  this  case, 
but  it  is  not  insisted  on,  and  It  Is  not  neces- 
sary to  consider  it 

The  Judgment,  upon  the  record  before  us, 
should  be  afibrmed,  and  it  will  be  so  ordered. 


(M  na.  1> 

WALSH  V.  WEOTBBN  BY.  CO.  OF 

FLOKIDA. 

(Supreme  Coxurt  of  Florida.    Jane  12,  1S94.) 

Isivuj  TO  Emplotk— Plbadino— Knowledqb  of 

Dbvbotivb  Appliances. 

1.  A  declaration  by  an  empIoyS  against  a 
railroad  company,  allegiag  generally,  without 
stating  specific  facts,  that  the  plaintiff  was  in- 
jured in  consequence  of  the  negligence  of  the 
defendant  in  operating  and  managing  its  road 
and  care,  and  in  using  defective  implements  and 
machinery,  ia  too  general,  and  will  be  held  bad 
on  demurrer;  and  the  same  rule  will  apply 
where  the  wife  of  an  emploji  sues  for  lua 
wrong-ful  death  by  the  company. 

2.  In  Budi  actions,  where  negligence  is  the 
basis  of  recovery,  it  is  not  necessary  for  the 
(daiutiff,  in  her  declaraUon,  to  set  out  the  facts 
constituting  the  negligence,  but  an  allegation 
of  sufficient  acts,  the  doing  of  which  caused  the 
injury,  and  an  averment  that  such  acts  were 
negligently  and  carelessly  done,  will  be  suffi- 
cient. 

3.  Although  It  is  a  complete  answer  to  the 
claim  for  damages  resulting  from  a  failure  on 
the  part  of  a  railroad  company  to  furnish  suita- 
ble instrumentalities  that  the  injured  servant 
had  full  knowledge  of  the  sltnation,  and  volim- 
tarily  engaged  in  the  employment,  or  continued 
therein  with  such  knowledge  without  objection, 
yet  where  a  declaration  alleges  that  the  defend- 
ant company  did  know  of  the  defects  men- 
tioned, and  that  the  plaintiff,  an  employe  of  the 
company,  did  not  know  of  them,  nor  had  he  rea- 
son to  anticipate  or  provide  against  them,  and 
they  were  not  such  risks  or  hazards  as  were  re- 
quired or  contemplated  by  his  employment  as 
such  servant,  it  will  be  good  on  demaner. 

(Syllabus  by  the  Comrt.) 

Appeal  from  circuit  cotirt,  C!Iay  county; 
James  M.  Baker,  Judge. 

Action  by  Alice  M.  Walsh  against  the 
Western  Railway  Company  of  Florida.  De- 
murrer to  the  complaint  sustained,  and  plain- 
tiff appeals.    Reversed. 

The  defendant,  the  railway  company,  de- 
murred to  the  declaration,  and  the  demurrer 
was  sustained,  with  leave  to  amend,  and 
thereupon  the  plaintiff  filed  an  amended  dec- 
laration, a  demurrer  to  which  was  also  sus- 
tained, and  plaintiff  suffered  final  Judgment 
to  be  entered,  and  has  appealed  to  this  court, 
assigning  as  oror  the  action  on  the  latta" 
demurrer. 

The  amended  declaration  Ib,  in  substance, 
as  follows: 

Alice  Mary  Walsh  saes  the  Western  Rail- 
way of  Florida,  a  corporation  duly  created 
and  existing  tmder  the  laws  of  Florida,  for 
that  the  defendant  on  April  28,  1888,  was, 
and  still  is,  such  a  corporation,  and  was  own- 
ing, operating,  and  using  a  certain  railroad 
In  day  county,  Fla.,  and  operating  and  using 
on  said  railroad  on  said  day  its  engine  and 
cars,  and  plaintiff  was  the  wife,  and  Is  now 
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the  widow,  of  Tohn  Walsh,  deceajsed;  and 
defendant,  before  and  at  the  time  of  com- 
mitting the  grievances  herelnafto:  mention- 
ed, owned,  used,  and  operated  said  raUroad 
for  the  carriage  of  goods  and  persons  In  said 
county  and  state  between  Oreen  Core 
Springs  and  Belmore,  and  did  employ  divers 
servants  to  manage  and  operate  said  road, 
and  on  said  day,  and  before  then,  employed 
said  John  Walsh,  the  hnsbond  of  plaintiff, 
as  a  servant  for  hire  and  reward;  and  be  did 
then  and  there  faithfully  perform  his  duties 
as  such  servant  In  the  capacity  of  a  superin- 
tendent, and  on  said  la8t>mentioned  date 
said  John,  following  out  the  line  of  duty 
assigned  to  him  by  the  defendant,  and  at 
the  request  of  defendant,  and  In  the  exercise 
of  his  duties  as  such  servant  and  superin- 
tendent, and  for  the  purpose  of  more  ef- 
fectually performing  the  same,  did  go  upon 
one  of  the  engines  belonging  to  the  defend- 
ant, and  pass  over  said  railroad  until  said 
engine  came  near  a  certain  creek  in  said 
county  over  which  defendant's  road  passes. 
That  the  track  of  the  road  over  which  said 
John  was  then  and  there  passing  and  being 
at  w<»rk  in  his  propa  and  lawful  capacity 
as  a  servant  and  superintendent,  and  for  hire 
and  reward  then  and  there  paid  to  him,  was 
then  and  there  extremely  dangerous,  and 
subjected  him  to  great  hazards,  risks,  and 
dangers  of  life  and  bodily  Injury;  by  reason 
whereof  the  defendant,  well  knowing  the 
premises,  ought  then  and  there  carefully  to 
have  constructed,  Inspected,  and  operated  the 
said  track  and  the  machinery  and  appliances 
incident  and  necessary  to  its  proper  con- 
struction, (q;>eration,  and  maintenance.  Yet 
the  defendant  did  then  and  there  disregard 
its  duty  in  this  behalf  in  that  the  said  track 
was  then  and  there,  with  its  appliances,  so 
negligently,  carelessly.  Insecurely,  and  Im- 
properly and  defectively  constructed,  in- 
spected, operated,  and  maintained  for  the 
'  purposes  and  uses  aforesaid;  and  the  said 
John,  while  so  employed  then  and  there  as 
a  servant  and  superintendent,  and  while  then 
and  there  exercising  due  care  and  precaution, 
did  not  know  and  could  not  see  the  said 
defects  and  dangers  In  and  about  said  track, 
which  defects  and  dangers  were  then  and 
there  known  to  defendant,  and  by  law  the 
defendant  ought  and  was  bound  to  know  the 
said  dangers  and  defects;  and  defendant  did 
then  and  there  so  negligently,  carelessly, 
and  Improperly  conduct  Itself  In  and  about 
the  premises,  and  in  and  about  the  man- 
agement, construction,  and  maintenance  of 
said  track,  that  by  reason  thereof,  and  of  the 
Imperfect,  negligent,  and  earless  manner 
in  which  said  defendant  then  and  there  set 
and  allowed  to  be  set  to  work  the  said  John 
in.  his  capacity  of  a  servant  and  ST^>erln- 
tendent  as  aforesaid,  without  any  caution  or 
warning  or  instruction  of  or  about  said  dan- 
gers from  said  defendant,  the  said  Johiv 
then  and  there,  and  without  any  fault  or 
negligence  on. bis  part,  and  in  the  course  of 


the  lawful  and  proper  use  tbereof ,  wu  llien 
and  there  exposed  to  great  and  unnecessary 
dangers  and  risks,  and  dangers  and  risks 
not  required  or  contemplated  by  his  employ- 
ment; whereby,  and  in  consequence  of 
which,  said  track  then  and  there  broke,  gave 
way,  fell  apart,  spread  open,  and  "sloughed," 
and  the  engine  Jiunped  and  fell  from  said 
track,  and  the  said  John  was  thrown  there- 
from with  great  violence  and  force,  and 
down  an  embankment  to  the  ground,  and 
the  engine  fell  upon  him,  and  greatly  hurt, 
bruised,  and  injured  him,  and  thereby 
caused  his  death,  and  he  then  and  there 
died  from  the  effects  of  said  bruises  and 
injuries  on  April  28,  1888,  in  Oiay  county, 
Fla. 

And,  further,  that  there  were  attached  to 
the  said  engine,  upon  which  said  John  was 
then  and  there  at  work  and  In  his  proper  and 
lawful  capacity  as  a  servant  and  superin- 
tendent, certain  cars  that  were  extremely 
dangerous,  and  subjected  him  to  great  hazards 
and  risks  and  dangers  of  life  and  bodily 
Injury,  by  reason  whereof  the  defendant, 
well  knowing  the  premises,  ought  then  and 
there  carefully  to  have  constructed  and  In- 
spected and  operated  the  said  cars  and  the 
machinery  and  appliances  incident  and  nec- 
essary thereto.  Yet  the  defendant  did  then 
and  there  disregard  Its  duty  in  this  behalf, 
in  that  said  cars  were  then  and  there,  with 
their  machinery  and  appliances,  so  negli- 
gently, carelessly,  insecurely,  improperly,  and 
defectively  constructed  and  operated  and 
managed  for  the  purposes  and  uses  afore- 
said, and  the  said  defects  in  and  about  the 
construction.  Inspection,  and  use  of  said 
cars  and  their  appliances  and  machinery 
were  then  and  tha%  so  hidden,  tliat  the  said 
John  Walsh,  while  so  employed  then  and 
there  as  a  servant  and  superintendent,  and 
while  exercising  due  care  and  precaution, 
did  not  know  and  could  not  see  the  defects 
and  dangers  In  and  about  said  cars  and  their 
machinery  and  appliances,  but  said  dangers 
and  defects  were  known  then  and  there  to  de- 
fendant, and  by  law  he  ought  and  was  bound 
to  know  the  same;  and  defendant  did  then 
and  thoe  so  negligently,  carelessly,  and  Im- 
properly conduct  itself  In  and  about  the 
premises,  and  In  and  about  the  manage- 
ment, construction,  and  Inspection  of  said 
cars  and  their  appliances,  that  by  reason 
of  the  premises  and  of  the  Improper  con-, 
structlon,  ai^licatlon,  and  adaptation  of 
such  appliances  and  machinery  of  said  cars 
as  aforesaid,  and  of  the  imprudent,  negli- 
gent, and  careless  manner  in  which  said 
cars  and  machinery  and  appliances  were 
then  used  and  Inspected,  an(^  of  the  impru- 
doit,  negligent,  and  careless  manner  in 
which  defendant  then  and  there  set  and  al- 
lowed to  be  set  to  work  the  said  John  in  his 
capacity  of  a  servant  and  superintendent  as 
aforesaid,  without  any  caution,  instmctlon, 
or  warning  of  such  danger,  as  aforesaid, 
from   defendant,   the   said  John  then  and 
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taete,  and  without  any  ta.vlt  or  negligence 
on  hla  part,  and  in  the  course  of  the  lawful 
and  proper  use  thereof,  was  then  and  there 
exposed  and  subjected  to  great  and  unneces- 
sary dangers  and  risks,  and  risks  and  dan- 
gers not  required  or  contemplated  by  his 
employment;  wha*eby,  and  in  consequence  of 
wbl(di,  the  said  cars  then  and  there  broke, 
gave  way,  and  fell  apart  and  from  the  track 
of  defendant's  road,  and  the  said  John  was 
then  and  there  with  great  force  and  vio- 
lence thrown  from  the  engine  aforesaid  to 
the  ground,  and  greatly  bruised,  hurt,  wound- 
ed, and  injured,  and  by  reason  of  said  brui- 
ses, wounds,  and  injiules  received  then  and 
there  he  died  on  April  28,  1888^  in  CUy 
county,  Fla. 

And,  further,  that  defendant  well  knew 
the  said  track  of  defendant's  road  and  its 
said  appliftnces  and  said  cars  and  their  ap- 
pliances and  machinery  to  be  dangerous  and 
perilous  to  the  life  of  said  John  Walsh,  and 
he  was  thereby  subjected  to  dangers  and 
perils  not  contemplated  by  said  employment 
as  such  servant  and  superintendent  as  afore- 
said, and  that  said  John  did  not  know  the 
said  dangers  or  perils,  nor  had  be  reason  to 
anticipate  or  provide  against  the  same,  when 
he  entered  said  employment  as  aforesaid,  or 
subsequently  till  the  day  of  his  death  as 
aforesaid;  and  the  death  of  said  John,  and 
tne  damage  hereinafter  mentioned,  were 
caused  by  the  fault  and  negligence  of  the 
defendant,  without  fault  on  the  part  of  said 
John. 

And,  farther,  that  said  John,  during  his 
lifetime,  and  the  period  of  her  intermarriage 
to  him,  was  a  kind,  affectionate,  and  indul- 
gent husband  to  her,  and  supported  and 
maintained  her  In  a  proi)er,  decent,  and  sub> 
Btantial  manner,  so  that  she  had  the  reason- 
able and  necessary  comforts  and  luxuries  of 
life,  and  oontlnned  to  have  them  to  the 
time  of  his  death,  caused  as  aforesaid;  and 
that  before  said  Aixll  28,  1888,  plaintiff  was 
lawfully  married  to  said  John,  and  was  his 
lawful  wife,  and  Is  now  his  lawful  widow. 

And,  further,  that  by  reason  of  the  death 
of  said  John,  caused  as  aforesaid,  she  was 
and  is  now  deprived  of  and  has  lost  the  said 
comforta,  necessities,  and  conveniences,  luxu- 
ries, and  support  and  society  of  her  said  hus- 
band, and  also  his  aid  and  assistance  in  the 
management  of  her  domestic  affaln  and 
children,  and  the  profit  and  advantage  of 
his  fortune,  which  she  otherwise  would  have 
had  and  enjoyed,  and  she  was  thereby  made 
to  suffer  great  mental  anguish  and  paln> 
and  was  forced  to  eixpead,  and  did  expend, 
divers  sums  of  money  for  the  decent  and 
proper  builal  of  her  said  husband,  and  for 
the  support  of  herself  and  her  children,  the 
said  children  being  minor  children,  and  heirs 
of  said  John. 

Whereby  she  has  suffered  great  damage, 
to  wit,  Id  the  sum  of  ^25,000,  which  damage 
she  has  demanded  and  bees  refused,  and 
lieaee  she  brings  her  soiC 


The  grounds  of  demurrer  to  this  declara- 
tion as  not  setting  forth  a  cause  of  action 
are  as  follows: 

(1)  The  defects  in  the  machinery,  which 
the  plaintiff's  deceased  husband.  It  is  al- 
leged, did  not  know  of,  and  of  which,  it  is 
alleged,  the  defendant  did  know,  are  not 
stated  with  sufficient  certainty. 

(2)  It  appears  therefrom  that  the  decedent 
was  the  superintendent  of  the  company,  and 
was  in  the  discharge  of  his  duty  as  such 
superintendent  In  riding  upon  the  engine,  by 
the  falling  over  of  which  he  is  alleged  to 
have  been  slain. 

(3)  It  does  not  appear  from  said  declara- 
tion that  the  service  in  which  the  deceased 
was  employed  by  the  defendant  corporation 
did  not  require  him  to  look  after  the  track 
and  machinery  of  said  defendant,  the  alleged 
defect  in  which  caused  the  accident  by  which 
he  was  killed. 

(4)  It  does  appear  from  the  said  decla- 
ration that  the  service  in  which  the  deceased 
was  employed  required  him  to  look  after  and 
superintend  the  track  and  machinery,  the 
alleged  defect  in  which  resulted  in  the  ac- 
cident whereby  he  lost  his  life. 

R.  W.  Williams  and  P.  C.  Fisher,  for  ap- 
pellant  A.  W.  Cockrell  &  Son,  for  appdlee. 

MABRT,  J.  (afto:  stating  the  facts).  The 
sufficiency  of  the  amended  declaration  to 
which  a  demurrer  was  sustained  is  the 
only  question  Involved  hare.  The  first 
ground  of  the  i&aivaeta  questions  the  suffi- 
ciency of  the  allegation  of  negligence  on  the 
part  of  the  def^idant  railway  company. 
Negligence  is  the  gist  of  the  action,  and 
must,  of  course,  be  sufficiently  alleged. 
Plaintiff  alleges  a  defective  railroad  track 
and  defective  cars  used  by  defendant  aa 
grounds  of  ne^gence,  and  the  first  ground 
of  the  demurrer  is  that  the  defects  in  the 
machinery  are  not  stated  with  Boffident  oer-  ■ 
tainty. 

A  declaration  by  an  empIoyA  against  the 
company,  alleging  generally,  without  stating 
specific  facts,  that  the  plaintiff  was  injured 
in  consequence  of  the  negligence  of  the  de- 
fendant in  operating  and  managing  its  road 
and  cars,  or  in  using  defective  implements 
and  machinery,  will  not  be  sufficient  Sacb 
a  declaration  would  be  too  gen^nl,  and 
violate  the  rule  iHioblbltlng  the  allegations 
of  mere  conclusions  of  law.  It  is  said  In 
Orlnde  v.  Railroad  Co.,  42  Iowa,  376,  that 
"it  Is  not  allowable  to  plead  mere  abstract 
conclusions  of  law,  having  no  element  of 
fact  They  form  no  part  of  the  allegations 
constltatlng  a  cause  of  action.  But  If  they 
contain  the  elements,  also,  of  a  fact  con- 
struing the  language  in  its  (nrdinary  mean- 
ing, thai  force  and  effect  must  be  givoi  to 
them  as  allegations  of  fact;  as  when  neces- 
saries are  furnished  to  an  infant,  or  when 
a  deed  or  mortgage  is  alleged  as  having 
been  made,  or  the  ownersh^  of  prop«tx 
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is  asserted,  the  general  allegation  is  suffi- 
cient, being  the  ultimate  fact  to  be  estab- 
lished by  evidence."  In  alleging  negligence 
the  role  does  not  require  that  the  facts  con- 
stlt'iting  tlie  negligence  shall  be  set  out  in 
the  declaration,  but  it  is  sufficient  if  the  acts 
constituting  the  injury  are  specified,  and  it 
is  alleged  that  they  were  negligently  and 
carelessly  done^  Of  course,  the  acts,  the 
doing  of  which  caused  the  injury,  being 
the  ultimate  facts  to  l>e  established  by  evi- 
dence, must,  whrai  proven,  constitute  a 
cause  of  action  against  the  defendant  In 
the  case  of  Railroad  Co.  v.  Selby,  47  Ind. 
471,  the  complaint  averred  that  the  defend- 
ant railroad  company  did  not  use  due  care, 
diligence,  and  skUl  in  carrying  the  plaintiff, 
but,  on  the  contrary,  the  track  of  the  rail- 
road was  In  bad  condition  and  repair,  and 
the  defendant,  by  its  servants,  negligently, 
unsldllfully,  and  carelessly  ran  its  train  of 
cai'B,  whereby  the  plaintiff  was  damaged  in 
the  manner  specified.  On  demurrer  this  com- 
plaint was  held  not  to'  be  too  general  as 
to  the  condition  of  the  track.  The  role  es- 
tablished by  the  authorities  is  that  in  ac- 
tions founded  upon  negligence  it  is  not 
necessary  for  the  plaintiff,  in  his  declaration, 
to  set  out  the  facts  constituting  the  negli- 
gence, but  an  allegation  of  sufficient  acts, 
the  doing  of  which  caused  the  injury,  and 
an  averment  that  such  acts  were  negli- 
gently and  carelessly  done,  will  suffice. 
Waldhler  v.  Railway  Co.,  71  Mo.  614; 
Schneider  v.  Railway  Co.,  75  Mo.  295;  Mack 
V.  Railway  Co.,  77  Mo.  232;  Railway  Co. 
V.  Keeley,  23  Ind.  133;  Railroad  Co.  v. 
Matbias,  60 'Ind.  66;  Kessler  r.  Leeds,  51 
Ind.  212;  Railroad  Co.  v.  Nelson,  Id.  150; 
Johnson  T.  Railroad  C6.,  81  Minn.  283,  17 
N.  W.  622;  2  Thomp.  Neg.  p.  1246,  {  28. 
If  we  concede  that  the  rules  should  be  applied 
with  more  strictness  when  an  employ^  Is 
suing  a  company  in  whose  service  be  Is 
«>gaged,  still  our  judgment  is  that  the  dec- 
laration in  the  case  before  us  is  sufficient  in 
the  particulars  mentioned.  The  allegations 
are  that  the  defendant  disregarded  its  duty 
In  reference  to  constructing  and  maintain- 
ing Its  railroad  track,  and  that  a  designated 
portion  of  it  was  so  negligently,  carelessly, 
improperly,  and  defectively  constructed,  in- 
spected, and  maintained  that  the  said  track 
broke  and  gave  way,  whereby  the  injury 
was  done  that  resulted  in  the  death  of 
plaintiff's  husband;  and  that  the  cars  at- 
tached to  the  engine  on  which  the  said  hus- 
band was  riding  were  so  carelessly,  negli- 
gently, insecurely,  and  defectively  construct- 
ed and  in8i)ected  that  they  broke,  gave  way, 
and  fell  apart,  and  thereby  caused  him  to 
be  thrown  from  the  engine,  and  suffer  in- 
juries, from  the  effects  of  which  he  died. 
The  facts  alleged  In  reference  to  the  de- 
fective track  and  cars,  if  true,  show  a  fall- 
are  on  the  part  of  the  company  to  perform 
positive  duties  resting  upon  it  to  provide 
suitable  instrumentalities  and  safe  machln- 
v.l5so.no.l8 — 4A 


ery  with  which  to  work.  Railroad  Co.  t. 
Weese,  32  Fla.  212,  13  South.  436. 

If  such  pleading  was  liable  to  embarrass  or 
delay  a  fair  trial  of  the  action,  the  defend- 
ant could  have  applied  to  the  court,  under 
section  55,  p.  820,  McClel.  Dig.,  to  have  it 
amended  so  as  to  more  definitely  state  in 
what  particulars  tbe  defects  existed.  As  it 
stands,  the  declaration  in  the  particulars 
mentioned  shows,  in  our  judgment,  a  cause 
of  action.  This  conclusion  does  not  in  any 
way  conflict  with  the  rule  that,  where  one 
cause  of  action  Is  alleged  in  the  declaration, 
the  plaintiff  will  be  confined  to  that  in  his 
proof  and  recovery.  Parrish  v.  Railroad 
Co.,  28  Fla.  251,  9  South.  696;  Railway 
Co.  ▼.  Neff,  28  Fla.  373,  9  South.  653;  Rail- 
way Co.  V.  Galvin,  29  Fla.  636,  11  South. 
231;  Ralb^)ad  Go.  v.  Weese,  82  Fla.  212, 
13  Sonth.  436. 

The  other  grounds  of  the  demurrer  are 
based  upon  tbe  view  that  plaintiff's  hus- 
band was  employed  as  superintendent,  and 
as  such  was  engaged  In  the  performance  of 
duties  requiring  him  to  exercise  watchful- 
ness and  care  over  defendant's  road  and 
cars,  and  see  that  they  were  in  proper  re- 
pair, and  fit  for  use.  It  is  contended  that 
an  employe  cannot  recover  for  an  injury 
Suffered  in  the  course  of  his  employment, 
for  defects  in  the  machinery  used,  unless 
the  employer  knew,  or  ought  to  have  known, 
of  the  defects,  and  the  servant  did  not  know, 
or  did  not  have  equal  means  of  knowledge, 
of  the  defects.  There  is  no  doubt  that  It  Is 
a  complete  answer.  Independent  of  Act  1887, 
c.  3744,  to  the  claim  for  damages  resulting 
from  a  failure  on  the  part  of  the  company 
to  furnish  suitable  instrumentalities,  that 
the  injured  servant  had  full  knowledge  of 
the  situation,  and  voluntarily  engaged  In  the 
employment,  or  continued  therein  with  such 
Icnowledge  without  objection  or  protest,  and 
without  any  assurance  on  tbe  part  of  the 
employer  to  provide  better.  Railroad  Co.  v. 
Weese,  supra.  The  declaration  before  us, 
however,  alleges  positively  that  the  defend- 
ant company  did  know  of  the  defects  men- 
tioned, and  that  plaintiff's  husband  did  not 
know  of  them,  mx  had  he  reason  to  an- 
ticipate or  provide  against  them  before  enter- 
ing Into  the  service,  or  subsequently  till  the 
day  of  the  injury.  It  is  true  it  is  alleged 
that  said  husband  was  employed  as  a  serv- 
ant for  hire,  and  performed  duties  as  such 
in  the  capacity  of  superintendent,  without 
specifying  what  his  duties  were;  but  it  Is 
also  alleged  that  the  risks  and  hazards  re- 
sulting from  the  defective  track  and  cars 
to  which  he  was  subjected  in  the  perform- 
ance of  his  duties  while  riding  on  tbe  en- 
gine wero  not  such  as  were  required  or  con- 
templated by  his  employment  as  such  serv- 
ant and  superintNident,  and  that  he  was 
without  fault  in  the  premises.  If  this  be 
true,  there  Is  no  ground  for  the  conclusion 
that  plaintiff's  husband  was  guilty  of  con- 
tributory negligence,  or  that  he  waived  in 
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any  way  the  performance  of  the  duty  on 
the  part  of  the  defendant  to  provide  a  good 
railroad  trade  and  safe  cars  In  the  operation 
of  Its  said  road.  The  legal  presumption  may 
be,  in  the  absrace  of  any  allegations  to  the 
contrary,  that  the  powers  and  duties  of  a 
superintendent  are  extensive;  but  the  pow- 
ers and  duties  conferred  upon  such  an  agent 
by  different  companies,  as  well  as  the  usage 
of  companies  as  to  such  matters,  may  dlfFer 
essentially.  1  Wood,  Ry.  Law,  pp.  498,  499. 
In  the  face  of  what  is  alleged  in  plaintiffs 
declaration  we  cannot  assume  on  demurrer 
that  her  husband  knew  of  the  defects,  or 
that  It  was  his  duty  to  Icnow  of  them.  The 
cause  of  action  in  the  present  case  arose 
subsequent  to  the  enactment  of  chapter  3744, 
but  no  contention  is  made  that  this  act  af- 
fects the  sufficiency  of  the  declaration  in  any 
way,  nor  do  we  see  that  its  allegations  make 
it  necessary  to  enter  into  any  consideration 
of  said  act. 

The  declaration,  in  our  judgment,  states 
a  prima  facie  cause  of  action  against  the 
company,  and  the  demurrer  should  have 
been  overruled.  The  Judgment  of  the  court 
sustaining  the  demurrer  and  entering  Judg- 
mt3it  for  the  defendant  is  reversed,  and  the 
cause  will  be  remanded  for  further  pro- 
ceedings. 

(46  La.  Ann.  1223) 

■WISNER   y.    DELHI   LAND   ft   IMP.    CX)., 

Limited,  et  al.  (No.  1,283.) 
(Sapreme  Court  of  Looiaiana.    June  16,  1894.) 
Cbbtifioatgs  of  Stock  —  Fraudulent   Issob  — 

Estoppel  to  Cli.iii— Sionaturb  bi  Bbobbtabt 

—Effect. 

L  A  stockholder  having  sued  the  corpora- 
tion for  the  annnlment  and  revocation  of  a  sale 
of  property  to  a  director  and  stockholder,  char- 
ging fraud  and  want  of  consideration,  and  the 
corporation  having  sought  to  justify  its  action 
by  a  ratification  of  the  stockholders  at  a  general 
meeting,  the  plaintiff  will  be  estopped  from 
proving  tliat  the  shares  of  stock  which  were 
voted  at  the  meeting  were  fraudulently  issued 
without  consideration;  the  evidence  being 
stamped  on  the  face  of  the  certificates  that 
same  were  certified  by  him  as  the  secretary  of 
the  corporation,  and  issued  to  the  stockholders 
as  fully  paid  up. 

2.  This  case  is  not  that  of  a  witness  'whose 
testimony  is  objected  to  on  the  ground  that 
be  cannot  be  heard  to  impeach  the  tmthfulness 
of  a  certificate  he  had  previously  made  as  an 
officer,  but  that  of  a  party  who  sues  the  cor- 
poration of  which  he  is  a  shareholder  for  the 
annulment  of  a  sale  which  the  corporati<Mi  has 
made,  and  charges,  as  a  badge  of  nullity,  tlie 
sliares  of  stock  which  were  voted  at  a  gen- 
eral meeting  approving  and  ratifying  the  sale 
were  fraudulently  isfued,  when  in  fact  tiie  ceiv 
tificates, -signed  by  the  plaintiff. as  secretary  of 
the  corporation,  show  on  their  face  that  they 
were  fully  paid  up  at  the  date  of  their  issu- 
ance. 

(Syllabus  by  the  Oonrt) 

Appeal  from  district  court,  parish  of  Rich- 
land ;  Carey  J.  Ellis,  Judga. 

ActlMi  by  Edward  Wlsner  against  the  Del- 
hi Land  ft  Improvement  Company,  Limited, 
and  others.  Judgment  for  defendants,  and 
^alntlCF  appeals.   Afllrmed. 


H.  P.  Wells,  for  appellant  Boatner  ft 
LamUn,  for  appellees. 

WATKJNS,  T.  This  Is  a  revocatory  ac- 
tion, coupled  with  an  ax:tloa  of  nullity,  an 
action  sul  generis,  possessing  features  com- 
mon to  both.  Or,  in  oth«'  words,  as  an  in- 
dividual shareholder  in  the  defendant  com- 
pany, and  of  which  corporation  he  was  a  di- 
rector and  secretary,  Edward  Wlsner  Insti- 
tutes this  suit  for  the  revocation  and  annul- 
ment of  a  certain  sale,  in  globo,  of  all  the 
property  of  the  corporation  to  another  stodc- 
holder  and  directw  of  the  company,  on  the 
grounds— First,  that  the  sale  was  not  proper- 
ly authorized  by  the  stockholders  at  general 
meeting;  second,  that  there  was  no  neces- 
sity for  the  sale;  and,  third,  that  the  sale 
was  fraudulent,  not  being  competitive  and 
open,  or  for  adequate  consideration. 

Preliminarily,  the  defendant  Frederick  Rob- 
nert  tendered  several  peremptory  exceptions, 
viz.:  (1)  That  the  plaintiff  faUed  to  tender 
to  the  respondent  the  amount  expended  by 
him  as  the  price  of  the  proiierty  in  contro- 
versy, and  which  has  inured  to  the  benefit 
of  the  Delhi  Land  ft  Improvement  Company; 

(2)  that  he  la  estopped  from  contesting  the' 
legality  of  the  directors'  meeting  held  on  the 
3d  of  April,  1893,  and  its  action  in  ratlflca- 
tlon  of  the  sale  to  the  respondent,  because 
the  action  of  the  board  of  directors  was  ran- 
fled  and  confirmed  at  a  stockholda«'  meet- 
ing held  on  the  4th  of  April,  1893,  at  which 
plaintiff  was  present,  and  in  which  he  par- 
ticipated without  protest  or  objection,  and 
voted  on  the  proposition  to  ratify  the  same; 

(3)  that  be  is  estopped  from  questioning  the 
legality  of  the  stock  owned  and  voted  by 
Hibbard  Baker  and  Morse  Rohnert  at  the 
stockholders'  meeting  afwesald,  on  the 
ground  that,  as  secretary  of  the  corporation, 
he  signed  and  issued  same,  and  cannot  be 
permitted  to  question  or  Impeach  the  valid- 
ity of  his  own  official  action.  Reserving  the 
benefit  of  his  exceptions,  the  defendant 
pleaded  a  general  denial,  and  averred  that 
he  became  the  purchaser  of  the  land  in  con- 
troversy in  due  course  of  business,  without 
fraud,  and  for  a  fair  consideration.  He 
prays  that  platntifTs  demands  be  rejected. 
The  land  company  urge  the  same  exceptions, 
and  the  additional  one  that  the  land  wss 
sold  for  the  purpose  of  providing  means  for 
the  payment  of  pressing  debts  of  the  com- 
pany, and  to  protect  the  titles  to  othw  land 
that  the  company  had  previously  sold  to  oth- 
er persons,  the  title  to  which  had  not  been 
perfected,  and  that  the  proceeds  of  sale  had 
been  used  for  that  purpose,  to  the  knowledge 
of  the  plaintiff,  and  be  has  not  tendered  the 
amounts  so  paid,  either  to  the  purchaser  or 
to  the  company,  which  tender  la  a  prerequi- 
site to  any  action  to  annul  the  said  sale.  Re- 
serving the  benefit  of  said  exceptions,  the 
company  made  answer,  and  alleged  that  the 
sale  was  legal  and  fair  in  every  particular; 
that  the  board  of  directors  has  ample  an- 
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thorlty,  xuad&c  the  company's  charter,  to  sen, 
and  Its  action  was  ratified  by  all  the  stock- 
holdov,  except  the  plaintiff,— a  maJcHity 
thereof  favoring  and  approving  the  action  of 
the  board  of  directors  In  making  said  sale; 
and  that  said  ratification  cored  the  defects, 
If  any,  in  said  sale,  and  supplemented  the 
anthority  of  the  board  of  dhrectors,  if  same 
-was  In  any  respect  deficient 

Becorring  to  the  averments  of  the  petition, 
we  find  plaintlfrs  statement  of  his  case  to  be 
"that  he,  together  with  Hlbbard  Bak&r, 
Morse  Sohnert,  Fred  Bohnert  and  William 
£!.  Roblnaon,  of  Detroit,  Michigan,  and  D.  O. 
Bdwards  and  one  Miller,  of  Cincinnati,  Ohio, 
are,  so  far  as  petitioner  is  informed,  the 
stockholdets  of  the  Delhi  Land  &  Improve- 
ment Company,  Limited,  a  corporation  duly 
organized  nnder  the  laws  of  the  state  of 
Lonlslana,  having  its  domicile  at  the  town  of 
Delhi,  in  the  parish  of  Rlctiland,  with  the 
said  Hlbbard  Baka*  as  its  president,  and 
Morse  Bohnert  as  its  secretary.  He  further 
represents  that  the  objects  and  purposes  of 
said  corporation  are  to  purchase,  plat,  sell, 
and  Improve  real  estate,  as  shown  by  its 
charter.  He  farther  reivesents  that  the  said 
Baker,  president,  and  said  Morse  Bohnert, 
secretary,  did  on  or  about  the  27th  of  Janu- 
ary, 1893,  without  any  authority  from  either 
the  board  of  directors  or  "stockholders  of  the 
corporation,  by  notarial  act,  pretendedly  sell 
and  transfer  aU  of  the  real  estate  belon^ng 
to  said  corporation,  Improved  and  unim- 
proved, to  Fredrick  Bolmert,— one  of  the 
stockholders  of  the  corporation."  The  sale 
thus  described  is  the  (me  against  which  this 
suit  is  directed,  and  of  It  the  following  com- 
plaints are  made,  viz.:  First,  that,  whoreas 
the  sale  was  made  fw  the  ostensible  consid- 
eration of  $16,000,  in  fact  the  lands  pretend- 
ed to  have  been  conveyed  were  worth  more 
than  that  amount;  second,  that  Baker,  Bob- 
Inson,  and  Morse  Bohnert,  on  or  about  the 
3d  of  April,  1893,  acting  as  a  board  of  di- 
rectors, pretended  to  hold  a  directors'  meet- 
ing without  giving  due  notice  to  all  the  di- 
rectors as  the  charter  requires,  and  thereat 
did  pretend  to  oratlfy  the  sale  that  had  been 
previously  made  by  the  president  and  secre- 
tary; third,  that  on  or  about  the  4th  of 
April,  1893,  the  president  pretended  to  call 
an  annual  meeting  of  the  stockholders,  with- 
out giving  to  petitioner  or  any  other  stock- 
holder any  notice  of  said  meeting,  and  that 
said  meeting,  not  constituting  a  majority  of 
stockholders,  in  number,  elected  a  board  of 
directors  for  the  year  ensuing,  "and,  by  a 
majority  vote  of  those  present,  confirmed  the 
act  of  the  board  of  directors  at  its  last  meet- 
ing, tn  which  said  board  had  authorized  the 
presldoit  and  secretary  to  make  another 
deed  to  the  land  sold."  Of  the  proceeding 
related,  complaint  is  made  that  on  account 
of  certain  informalities  and  Illegalities  there- 
in "the  sale  is  fraudulent,  null,  and  void,  for 
the  following  reasons,  viz.:  (1)  That  the  sale 
of  all  the  property  of  the  corporation  Is 


a  practical  dissolution  th»eof,  In  a  manner 
difl^erent  fh>m  that  jHrovlded  In  its  charter. 
(2)  That  the  pretoided  meeting  of  the  board 
of  directors  was  illegal,  because  proper  no- 
tices thereof  had  not  been  given;  three  of 
the  stockholders  not  being  notified,  and  be- 
ing consequently  absent  therefrom.  (3)  That 
the  voting  of  the  stockholders  at  the  meet- 
ing was  not  by  a  majority  of  the  stodihold- 
ers  in  number,  and  that,  whUe  a  majority  of 
those  voting  held,  or  pretended  to  hold,  a 
majority  of  the  stock,  there  was  no  evidence 
at  the  meeting  that  the  members  voting  were 
actual  stockhcdders;  that  Baker  was  not  at 
the  time  the  holder  of  four  hundred  shares 
of  stock  of  said  corporation,  and,  if  he  was 
the  owner  of  same,  they  are  illegal,  null,  and 
void,  for  the  reason  that  he  caused  same  to 
be  issued  to  himself  without  any  equlvalait, 
—neither  money,  property,  nor  labor  having 
been  paid  therefor;  that  the  stock  voted  by 
Morse  Bobnort  and  William  B.  Bobinson  at 
the  sto<&holders'  meeting  was  Illegal  and 
void  for  the  same  reasotL  (4)  That  the  con- 
stitution and  laws  of  this  state  prohibit  the 
issuing  of  any  stock  by  any  corporation  until 
same  shall  have  been  paid  for.  (6)  lliat  the 
sale  is  fraudulent  for  the  reason  that  Baker, 
Bohnert,  and  Bobinson  conspired  together 
to  deprive  your  petitioner  of  his  rights  in 
said  corp<M:atlon,  and  If  it  is  not  revoked  it 
will  result  greatly  to  his  injury,  and  that  the 
ratification  of  said  sale  is  fraudulent  for  the 
further  reason  that  Bobinson  was  Induced  to 
vote  at  the  stockholders'  meeting  in  favor  of 
the  ratification  of  the  sale  on  the  assurance 
of  Morse  Bohnert,  Fredrick  Bohnert,  and 
Baker  that  he  should  still  retain  an  Interest 
in  the  lands  pretended  to  be  sold." 

Thereupon  an  injunction  was  prayed  for 
and  obtained  against  the  parties  and  the  re- 
corder, prohibiting  them  from  putting  deed 
to  the  prop^ty  of  record  until  further  order 
of  the  court;  the  prayer  of  the  petition  be- 
ing that  the  sale  be  annulled  and  revoked, 
and  the  injunction  perpetuated.  Upon  the 
Introduction  of  proof,  and  trial  had,  there 
was  Judgment  rejecting  plaintiff's  demands, 
and  affirming  the  legality  of  the  s^le,  and 
dissolving  the  injunction.  Vtom  that  judg- 
ment the  plaintiff  has  prosecuted  a  devolu- 
tive appeal. 

From  the  foregoing  synopsis  of  the  plead- 
ings, it  appears  that  the  only  complaint  of 
the  sale,  In  Itself,  Is  that  the  consideration 
was  Inadequate,  and,  as  to  the  general  effect 
of  the  sale,  that  it  operated,  practically,  a 
dissolution  of  the  corporation  In  a  manner 
different  from  that  provided  in  the  charter. 
All  other  charges  and  specifications  relate 
to  certain  Irregularities  in  the  proceedings 
had  by  the  board  of  directors  and  the  stock- 
holders at  a  general  meeting,  the  purport  and 
object  of  which  were  to  ratify  and  confirm  a 
sale  of  the  property  that  was  previously 
made  to  the  defendant  Bohnert  We  gather 
from  the  admissions  of  fact  contained  In  the 
petition  that  Baker,  president,   and  Morse 
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Robnert,  secretary,  made  a  sale  on  the  27th 
of  January,  1893,  to  Fredrick  Rohnert,  of 
all  the  real  estate  that  the  land  company 
owned  at  the  time  for  the  expressed  consid- 
eration of  $16,000  In  cash,  the  expressed  ob- 
ject of  the  sale  being  to  raise  the  means  nec- 
essary to  pay  Immediately  pressing  debts  of 
the  corporation;  that  subsequently,  recogniz- 
ing the.  fact  to  be  that  they,  as  president 
and  secretary  of  the  corporation,  could  not 
make  a  legal  and  valid  sale  of  property  of 
the  corporation  without  first  being  authorized 
by  the  corporation,  the  president  called  a 
meeting  of  the  board  of  directors,  and  at  the 
meeting  thus  called  the  previous  sale  was 
ratified;  that.  Immediately  afterwards,  the 
president  called  a  general  meeting  of  the 
stockholders,  and  thereat  a  new  board  of  di- 
rectors was  chosen,  and  by  a  majority  vote, 
at  this  stockholders'  meeting,  the  action  of 
the  former  board  of  directors  was  ratified. 
The  only  complaint  that  Is  made  of  this 
meeting  of  the  board  of  directors  Is  that  aU 
of  the  directors  were  not  notified  of  the  meet- 
ing; bnt  it  Is  not  alleged  that  all  the  direct- 
ors were  not  inresent  at  the  meeting,— partic- 
ipating therein.  And  the  only  objection  that 
Is  urged  against  the  stockholders'  meeting  Is 
that  not  one  of  the  stockholders  was  notified; 
but  as  It  appears  that  the  plaintiff,  as  a 
stockholder,  was  present  and  voted,  and  now 
urges,  as  an  illegality  in  the  proceedings, 
that  a  majority  in  number  of  the  stockhold- 
en  did  not  vote  for  the  ratification  of  the 
sale,  we  must  conclude  that  a  majority  of 
the  stockholders  were  present  and  voting,— 
the  plaintiff  being  present,  and  -casting  the 
only  negative  vote,  and  the  majority  of  those 
present  voting  In  the  affirmative.  As  a  ma- 
jority of  the  stockholders  were  present  and 
participating,  and  those  holding  a  majority 
of  the  certificates  or  shares  of  stock  voted  in 
favor  of  the  ratification  of  the  act  of  the 
board  of  directors  in  making  the  sale,  it  is 
difficult  to  perceive  the  basis  of  the  plain- 
titTs  objection;  be  having  been  present  and 
participated  in  the  meeting  without  protest 
or  complaint  of  the  time  or  manner  of  Its 
organization,  or  as  to  the  right  of  the  hold- 
ers of  a  majoriiy  of  the  stock  to  control  the 
election.  The  same  Is  true  of  his  complaint 
that  there  was  no  proof  exhibited  at  the 
stockholders'  meeting  that  the  numbers  vo& 
Ing  actually  held  a  majority  of  stock.  There 
was  scarcely  a  necessity  for  the  exhibition  of 
such  iH-oof  at  the  meeting,  In  the  absence  of 
any  question  or  complaint  on  that  score. 

The  further  charge  is  made  that  Baker  was 
not  the  real  and  actual  owner  of  400  shares 
of  stock,  and,  if  he  was,  same  was  issued 
at  his  instance  and  request,  and  without  any 
price  or  value  having  been  paid  therefor; 
and  it  is  alleged  that  the  some  is  true  of  the 
stock  certificates  that  were  issned  to  Morse 
Rohnert  and  WiUiam  B.  Robinson.  But  In 
the  defendants'  exception  the  point  is  made 
that  the  plaintiff  Is  estopped  from  question- 
ing the  legality   of  the  stodc  which  was 


owned  and  voted  by  said  stockholders,  on 
the  ground  that,  as  secretary  of  the  corpora- 
tion, he  signed  and  issued  same,  and  can- 
not be  permitted  to  question  or  impeach  the 
validity  of  his  own  official  action.  There  ia 
in  the  record  (brought  up  in  the  original)  a 
certificate  which  states  "tliat  Morse  Rohnert 
is  the  holder  and  owner  of  167  paid-up  shares 
In  the  capital  stock  of  the  Delhi  Land  and 
Improvement  Company,  Limited;"  and  this 
certificate  bears  this  Jurat,  viz.:  "In  testi- 
mony whereof  the  president  and  secretmy 
have  signed  their  names,  and  caused  the 
seal  of  the  company  to  be  affixed  thereto, 
on  the  4th  of  February,  1892,  at  Delhi,  Rich- 
land parish,  state  of  Louisiana.  [Signed] 
Hibttard  Baker,  President  Edward  Wlsner, 
Secretary."  On  the  same  date  two  similar 
certificates  were  Issued  to  Hibbard,  repre- 
senting 400  paid-up  shares  of  stock,  and  to 
Edward  Wlsner,  the  plaintiff,  166  shares,  all 
Ukewise  signed.  It  thus  appears  that  Baker 
and  Morse  Rohnert  collectively  owned  or 
held  possession  of  667  paid-up  shares  of  the 
comxMiny's  stock,  to  the  verity  and  genuine- 
ness of  which  he  had  co^tified  as  the  secre- 
tary of  the  association.  Not  only  is  that 
the  case,  but  these  certificates  were  issued 
more  than  a  year  previous  to  the  date  of  the 
transactions  complained  of,  and  the  same 
were  used,  recognized,  and  voted  by  Baker 
and  Morse  Rohnert  at  the  stockholders'  meet- 
ing; Wlsner  being  iHresent,  participating,  and 
making  no  objection  to  their  legality  or  gen- 
uineness, at  a  time  when  it  was  his  duty 
to  speak,  if  his  charge  Is  true.  This  is  not 
the  case  of  an  objection  urged  to  the  testi- 
mony of  a  witness,  on  the  ground  that  he 
cannot  be  heard  to  lmi>each  the  truthfulness 
of  a  certificate  he  had  previously  made  as  an 
officer.  The  plaintiff  brings  this  suit  for  the 
annulment  of  a  sale  made  by  the  corporation 
of  which  he  Is  a  stockholder,  and  was  secre- 
tary, on  the  ground  that  the  sale  was  Illegal 
because  the  vote  of  the  stockholders  at  the 
meeting  at  which  same  was  ratified  was  ille- 
gal, for  the  reason  that  the  stock  voted  there- 
at had  been  fraudulently  issued,  and  without 
any  equivalent  having  been,  paid  therefw. 
How  can  he  be  heard  to  prove  that  state  of 
facts,  if  true,  to  ednble  him  to  impeach  and 
annul  the  sale  for  his  own  benefit  and  ad- 
vantage? There  may  be  circumstances  under 
which  such  proof  could  be  administered,  but 
they  certainly  do  not  exist  In  this  case.  It 
is  our  deliberate  conclusion  that  the  estoppel 
urged  is  good,  and  must  be  maintained,  and 
the  proof  excluded  from  consideration. 

In  regard  to  the  charge  of  conspiracy  on 
the  part  of  Baker,  Rohnert,  and  Robinson  to 
fraudulently  deprive  petitioner  of  his  rights 
In  said  corporation,  there  is  no  adequate 
proof  in  the  record,  nor  of  the  charge  that 
Robinson  was  induced  to  vote  for  the  rati- 
fication of  the  sale  becaose  it  was  agreed 
that  be  was  to  have  an  Interest  in  the  prop- 
erly. It  Is  uncontested  and  undented  that 
the  corporation  owed  debts  which  were  large 
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Ill  amonnt,  and  pressing  In  character,  and 
that  the  only  means  the  corporation  had  of 
raising  the  necessary  funds  was  the  sale  of 
Its  property.  It  is  quite  true  that  a  sale  had 
to  be  made  of  all  the  property  of  the  corpora- 
tion, but  that  fact  Is  of  no  especial  signifi- 
cance when  we  consider  that  the  very  objects 
and  puriposes  of  the  association  were  "to 
purchase,  plat,  improve,  and  sell  real  estate." 
Consequently,  the  dissolution  of  the  con>ora- 
tlon  did  not  necessarily  result  from  the  sale 
of  all  the  property  the  company  claimed  to 
own  at  the  time.  The  proof  Is  clear  that 
the  company  had  purchased  and  sold  other 
properties,  and  that  It  was  at  the  time  of 
the  sale  In  question  segotlatlng  for  more. 
There  Is  no  proof  of  the  sale  having  been 
made  for  an  Inadequate  price.  The  price 
of  $16,000  seems  to  have  been  reasonable  and 
fair,  when  everything  Is  considered.  The  re- 
sults of  the  enterprise  may  have  proven  un- 
satisfactory and  nnprofltable.  This  transac- 
tion may  have  resulted  Injuriously  to  the 
plaintlft,  but  he  will  be  compelled  to  submit 
to  the  common  misfortune  of  those  who 
onbark  In  such  adventures,— of  being  over- 
powered by  the  majority  of  stock  in  a  cor^ 
poratlon  of  which  he  Is  a  minority  share- 
holder. Viewing  the  question  of  want  of 
previous  tender  from  our  present  standpoint, 
it  Is  unimportant.  Though,  In  such  a  case  as 
this,  we  are  of  opinion  that  the  rights  of  the 
defendants  could  have  been  protected  by  a 
reserve  in  the  Judgment,  had  one  been  ren- 
dered in  fftvor  of  the  plaintiff  and  appellant. 
Judgment  affirmed. 


(46  lia.  Ann.  12(1) 

CHAWPORD  et  al.  v.  BINION.     (Na  1,288.) 

CSupreme  Court  of  Lonisiana.    June  16,  ISM.) 

PaATITIO!!— JUKISDIOTION  — NONBISIDBirT  MlXOVS 

— Cdrator  ad  Hoo— Judicial  BaLiSs. 

1.  The  court  where  the  property  Is  situated 
has  Jarisdiction  of  a  suit  to  have  property  sold 
to  effect  a  partition  of  property  of  which  mi- 
nors, who  are  absentees,  are  eoproprieton  with 
major  hein,  who  are  present,  and  the  surviv- 
Idr  wife.  Baddecke  v.  Baddecke,  81  La.  Ann. 
672. 

2.  In  the  suit,  minora,  who  are  absentees, 
are  properly  represented  by  a  curator  ad  hoc. 

3.  Purchasers  at  judicial  sales  are  protected 
by  the  judgment  decreeing  the  sale. 

(Syllabus  by  the  Court) 

Appeal  from  district  court,  parish  of  Rich- 
land;  Carey  J.  Bills,  Judge. 

John  W.  Crawford  and  others  bring  action 
against  Robert  L.  BInlon  for  the  recovery  of 
a  tliree-fourths  interest  in  land.  Judgment 
for  defendant,  and  plaintiffs  appeaL  Af- 
firmed. 

Oundy  &  Sholars  and  J.  W.  WilUs,  for  ap- 
pellants. Potts  &  Hudson  and  H.  P.  Wells, 
tor  appellee. 

BREAUX,  J.  The  plaintiffs  sue  for  the  re- 
covery of  a  three-fourths  interest  in  lands  de- 
scribed la  their  petition.   Their  father,  the 


late  T.  S.  Crawford,  resided  In  Caldwell  par- 
ish, and  left  a  wife  and  four  children,  mi- 
nors, at  the  date  of  his  death.  Their  mothor 
qualified  as  their  tutrix,  and  shortly  after- 
wards removed  to  Texas,  and  married.  In 
1878,  one  J.  P.  McGIuire,  from  whom  she  ob- 
tained a  divorce  hi  1878.  In  1880,  the  tutrix 
visited  rdations  in  Madison  parish,  and,  while 
in  that  parish  on  a  visit,  a  family  meeting 
was  held,  and  recommended  her  appointment 
as  tutrix  without  bond.  The  tutrix  qualified 
also  as  undertutor.  The  tutrix  never  resided 
In  that  parish,  and  owned  no  property  sit- 
uate within  its  limits.  On  the  15th  day  of 
December,  1882,  one  of  the  heirs,  Mary 
Risinger,  Joined  by  her  husband  to  author- 
ize her,  brought  suit  in  the  district  court  of 
Richland  parish  to  partition  a  plantation  con- 
taining 410  acres,  the  property  of  the  late 
T.  8.  Crawford.  In  her  petition  for  the  par- 
tition, she  alleged  the  interest  she  claims  and 
the  Interests  of  her  laother  and  coheirs.  She 
averred  that  they  were  absentees;  also,  that 
it  was  necessary  to  appoint  a  curator  ad  hoc 
to  represent  her  mother  and  her  mother's  hus- 
band, individually  and  as  tutrix  and  ootutor 
of  the  absentees;  also,  to  represent  each  of 
the  minors.  The  prayer  of  the  petition  Is  that 
a  curator  ad  hoc  be  appointed  to  represent 
Mrs.  Alice  A.  McGulre  and  her  husband,  in- 
dividually and  as  cotator.  The  minors  are 
not  personally  named  or  referred  to  as  ab- 
sentees to  be  represented.  Hie  clerk  of  the 
district  court  issued  an  wder  appointing  an 
attorney  at  law  to  represent  the  parties,  In- 
cluding the  minors  personally.  The  court 
subsequently  pronounced  a  Judgment  of  par- 
tition, decreeing  the*  sale  of  the  plantation 
to  effect  a  partition,  upon  terms  to  be  fixed 
by  a  family  meeting,  and  ordering  that  a 
family  meeting  be  held  to  recommend  the 
terms.  In  March,  1881,  the  property,  under 
this  Judgment,  was  offered  for  sale,  and  adju- 
dicated to  John  A.  Hemler,  the  warrantor. 
On  the  27th  of  November,  1888,  Hemler  sold 
the  property  to  R.  L.  BInlon. 

The  records  do  not  contain  a  copy  of  pro- 
ceedings of  any  family  meeting  in  the  Inter- 
est of  the  minors  to  fix  the  twms  of  the  par- 
tition sale  as  decreed  In  the  Judgment  for  a 
partition.  This  is  urged  as  one  of  plaintiffs' 
grounds  to  annul  the  proceedings  of  parti- 
tion. The  plaintiffs  also  aver  tliat  the  de- 
fendants In  the  suit  for  partition,  plaintiffs 
In  the  present  suit,  were  minors,  and  not  rep- 
resented in  the  proceedings;  that  their  moth- 
er had  lost  her  natural  tutorehlp  by  her  sec- 
ond marriage,  kaA  that  the  appointment  of  a 
curator  ad  hoc  to  represent  their  mother  per- 
sonally and  as  tutrix,  and  appointing  the 
same  curator  to  represent  eadi  of  the  minors, 
who  had  conflicting  interests,  was  an  ab- 
solute nullity;  that  the  curator  ad  hoc  never 
was  cited,  and  never  answered;  that  the  court 
of  Richland  parish  was  without  Jurisdiction 
to  settle  the  succession  of  T.  S.  Crawford, 
whose  last  place  of  domicile  n  as  the  parish  of 
Caldwell,  where  his  succession  was  opened. 
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me  plalntUFs  claim  rent  at  the  rate  of  |400 
per  annum,  and  that  the  defendants  and  war- 
rantor wi»e  in  bad  f  altb. 

Jurisdiction  In  Partition. 

Primarily  the  inquiry  "suggests  its^,  was 
the  court  of  Franklin  parish  vested  with  Ju- 
risdiction? The  property  was  owned  in  in- 
dlTisIon.  No  administrator  or  executor  op- 
posed the  amplication  to  make  a  partition  at 
the  situs  of  the  property.  It  does  not  api>ear 
that  there  were  debts.  The  property  was 
owned  by  the  surviving  widow  and  the  heirs, 
who  were  parties  to  the  proceedings.  The 
jurisdiction  of  the  court  of  the  domicile  does 
not  necessarily  exclude  the  Jurisdiction  of 
the  court  of  the  situs  of  the  property.  Co- 
heirs, made  defendants,  who  are  cited  to  ap- 
pear before  the  court  where  the  property  is 
situated,  and  make  no  defense,  but  submit 
themselves  to  the  court's  Jurisdiction  by  of- 
fering no  defense,  cannot  be  beard  to  ques- 
tion the  validity  of  the  title  of  the  purchaser 
at  the  partition  sale,  who  bought  in  good 
faith.  The  {Hvperty  was  not  owned  exclu- 
sively by  the  succession.  The  surviving  wid- 
ow bad  an  interest  in  the  land.  Buddecke 
V.  Buddecke,  31  La.  Ann.  572. 

Appointment  of  Curator  ad  Hoc  to  Bepre- 
sent  Heirs. 

It  Is  argued  for  plaintiffs  tbat  the  defend- 
ants in  the  partition  proceedings  w&ee  ab- 
sentees, and  that  they  were  not  legally  made 
parties  to  the  suit;  that  they  were  not  cited. 
To  sustain  the  argument,  they  allege  that  the 
appointment  of  the  curator  ad  hoc  was  an 
absolute  nullity,  in  that  It  was  ultra  petltum; 
that  the  petition  did  not  make  them  parties 
individually,  nor  as  absentees,  but  simply  as 
minors,  represented  by  one  who  was  no  long- 
er tutrix.  In  the  body  of  the  petition,  it  is 
alleged  that  an  appointment  should  be  made 
to  represent  the  minors  personally.  The  omis- 
sion in  the  prayer  is  cured  by  the  order  ap- 
pointing the  curator  ad  hoc.  The  officer  sets 
forth  In  thb  order  of  appointment  that,  after 
having  considered  the  petition,  he  made  the 
appointment  of  the  curator  ad  hoc  to  rep- 
resent the  minors  personally,  as  well  as  their 
tutrix.  The  plaintiffs  themselves  did  not  con- 
sider It  a  fatal  irregularity,  for,  in  their  pe- 
tition in  this  case,  they  allege:  "(4)  The  ap- 
pointment of  a  curator  ad  hoc  to  represent 
Mrs.  A.  McGulre,  Individually  and  as  tutrix, 
and  appointing  the  same  curator  to  represent 
each  of  the  minors,  who  had  oonfllcting  lnt»- 
ests,  was  and  Is  an  absolute  nullity."  In  the 
face  of  tbis  allegation,  tbe  objection  urged 
in  argument  only— tbat  the  prayer  does  not 
Include  the  minors  personally— has  no  mei-it 

Tbe  Minors  Properly  Represented. 

This  brings  us  to  the  second  point  present- 
ed in  plaintiffs'  petition  to  annul  the  parti- 
tion, viz.  that  the  minors,  who  had  conflicting 
interests,  could  not  be  represented  by  one 
curator;    that  each  absent  minor  must  be 


represented  by  a  curator  ad  hoc.  Tbe  law's 
provision  upon  the  subject  is  tbat  aa  to  tbe 
several  minors  who  have  opposite  interests 
In  the  partition,  and  who  hare  the  same  tu- 
tor, there  shall  be  appointed  to  each  of  them 
a, special  tntor  ad  hoc,  whose  functions  shall 
cease  after  the  partition  has  been  effected. 
Rev.  Civ.  Code,  art  1368.  The  sale  made  to 
effect  a  partition  is  merely  one  of  the  acts 
of  tbe  partition.  Hooke  v.  Hooke,  14  La. 
23.  In  establishing  tbe  shares  of  the  minors 
in  the  partition,  who  ttave  opposite  interests, 
special  tutors  must  be  appointed;  also  In 
forming  lots  In  a  partition  in  kind,  for  In 
forming  these  lots  the  minor  absolutely  parts 
wltb  an  interest,  and  becomes  the  absolute 
owner  of  the  interest  allotted  to  him.  Tbi& 
necessity  of  such  an  appointment  does  not 
arise  in  tbe  matter  of  the  sale  of  the  proper- 
ty to  effect  the  partition.  The  rights  of  the 
defendants  inter  se  remained  as  If  no  sale 
had  been  made.  Their  rights  attach  to  the 
proceeds.  In  definitely  settling  those  rights, 
a  conflict  of  Interest  may  arise,  rendering  it 
necessary  to  appoint  a  special  tutor  to  'each 
minor.  The  proceedings  to  sell  do  not  sug- 
gest the  necessity  of  appointing  a  different 
curator  ad  hoc  to  represent  each  party  in  in- 
terest The  functions  of  tbe  curator  are  not 
of  such  a  character  as  require  such  separate 
representation  at  the  sale.  In  Succession  of 
PInnlger,  26  La.  Ann.  55,  a  similar  question 
was  considered,  and  the  court  in  tbat  case 
announced  that  the  fact  that  there  were  not 
special  tutors  ad  hoc  appointed  for  tbe  mi- 
nors at  the  sale  did  not  concern  the  purchas- 
er; that  the  duty  of  such  tutors  begins  at  the 
partition,  before  notary,  and,  if  not  appoint- 
ed at  the  time  of  the  sale,  they  may  l>e  ap- 
pointed afterwards,  before  the  notary  be- 
gins the  partition.  In  Emuer  v.  Kelly,  23 
La.  Ann.  784,  the  court  said:  "In  the  ulterior 
proceedings,— that  is,  after  the  sale,— espe- 
cially in  the  act  making  the  partition,  sepa- 
rate tutors  were  severally  appointed  by  tbe 
minors."  In  tbe  Revised  Civil  Code  tbe  ar- 
ticle requiring  such  appointment— viz.  article 
136&— Is  found  under  the  sobriquet  "How  the 
Notary  is  Bound  to  Proceed  in  Judicial  Par- 
titions," and  relates  more  particularly  to  tbe 
forming  of  lots  and  the  method  to  be  fol- 
lowed in  the  partition  proper. 

The  plaintiffs  also  plead,  as  a  ground  to  an- 
nul the  sale,  that  the  curator  ad  hoc  was 
never  cited,  and  did  not  file  an  answer.  Tbe 
plaintiffs,  on  the  trial,  "admitted  that  the 
original  suit  (No.  841,  Mrs.  M.  E.  Rlslnger  v. 
Mrs.  A.  A.  McGulre  et  al.)  has  been  lost  or 
mislaid,  after  diligent  search,  except  tbe 
original  appraisement  of  tbe  property  made 
by  B.  F.  Newl>erry  and  M.  C.  Williams  (ap- 
praisement being  $1300),  to  effect  a  partition, 
except,  also,  the  original  order  of  sale  direct- 
ed to  the  sheriff  of  the  parish  of  Richland, 
giving  the  terms  of  the  sale  as  agreed  to  by 
a  family  meeting."  We  are  not  Informed 
whether  or  no  a  citation  was  among  the  lost 
documents.  The  minutes  show  that  "in  this 
case  there  was  an  answer  filed."    Tbie  doc- 
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omenta  beln^  lost,  this  extract  from  the  min- 
utes supplies  the  loss,  as  It  sbows  tbat  an  ap- 
pearance was  made  on  behalf  of  the  defend- 
ants In  the  partition  proceedings.  Granted 
that  the  tutrix  had  forfeited  her  tnut  as 
tatrtz  hj  permanently  leaving  the  state,  her 
minor  children,  who  were  with  her  and  ab- 
sentees, were  represented  by  a  curator  ad 
hoc.  "If  the  minor,  against  whom  one  in- 
tends to  institute  a  suit,  has  no  tutor,  the 
plaintiff  must  demand  that  a  curator  ad  hoc 
be  named  to  defend  the  suit"  Code  Pr. 
art  116.  Interpreting  the  article,  In  Bud- 
decke  v.  Buddecke,  31  La.  Ann.  574,  this 
court  held  tbat  "the  minors,  absentees,  were 
properly  represented  by  curator  ad  hoc." 
In  Zuberbier  v.  Prudhomme,  34  La.  Ann. 
1048:  Minors  may  be  made  parties  through 
a  curator  ad  hoc. 

The  plaintiffs  also- allege  tbat  "no'  famllr 
meeting  was  ever  held  in  the  Interest  of  said 
minors,  to  fix  the  terms  of  said  partition 
sale."  In  the  admission  made  relative  to 
lost  documents,  the  records  disclose  that 
there  Is  an  order  of  sale  extantj  giving  the 
terms  of  the  sale  "as  agreed  to  by  a  family 
meeting."  Whatever  may  have  been  the  in- 
formalities and  irregularities  of  the  meeting ; 
are  not  before  us;  only  the  admissioc  of  rec- 
ord. There  may  have  been  grave  irregulari- 
ties, but  the  admission  made  to  supply  lost 
records  is  an  answer  to  the  allegation  that  no 
sach  meeting  was  held  fixing  the  terms  of  the 
sale.  Moreover,  in  an  action  for  partition 
against  minors,  the  terms  need  not  be  fixed 
by  a  family  meeting.  Rev.  Civ.  Ck>de,  art 
1237.  In  Sbaffet  v.  Jackson,  14  La.  Ann. 
157,  it  was  decided  that,  "where  minors  are 
sued  for  a  partition,  a  family  meeting  is  not 
necessary  to  authorize  the  salt  or  to  fix  the 
.  terms  of  the  sale." 

The  Innocent  Purchaser. 

As  to  strangers,  there  Is  no  good  reason  to 
hold  them  bound  because  of  Informality, 
however  great,  or  because  no  family  meeting 
at  all  was  held.  The  principle  la  now  well 
established  that  a  probate  sale  to  effect  a 
partition  Is  a  Judicial  sale,  and  the  purchaser 
is  protected  by  the  decree,  beyond  which. 
If  the  com-t  have  Jurisdiction,  be  need  not 
look.  Salanne's  Heirs  v.  Morean,  13  La. 
431.  .  "The  order  of  sale,  it  has  been  held,  is 
a  Judgment,  and  'th&t  the  purchasers 'under 
It  are  protected."  Orabam's  Heirs  v.  Gibson, 
14  La.  150;  Shaffet  v.  Jackson,  14  La.  Ann. 
155.  The  court,  we  have  determined,  bad 
Jurisdiction,  and  the  heirs  were  parties  to  the 
proceedings.  The  Irregularities  are  not  Ju- 
risdictional, and  the  rights  of  strangers  to  the 
proceedings  resulting  in  a  sale  are  not  af- 
fected by  them. 

Clerical  Error. 

We  note  tbat  In  the  brief  It  Is  stated  that 
the  Judgment  in  the  partition  suit  Is  fatally 
defective  in  another  respect,— that  it  does  not 
mention   two  of  the  plaintiffs.    It  is  not 


made  a  ground  In  plaintiffs'  petition.  We 
do  not  feel  at  liberty  to  annul  a  partition 
upon  a  ground  not  Judicially  alleged.  The 
district  Judge  says  it  was  clerical  error.  It 
is  therefore  ordered,  adjudged,  and  decreed 
that  the  Judgment  appealed  from  is  affirmed, 
at  appellants'  costs. 

On  Rehearing. 

WATKINS,  J.  The  point  is  made  that  two 
Important  questions  were  not  noticed  by  the 
court:  First,  that  the  Judgment  ordering  the 
partition  did  not  fix  the  shares  of  the  copro- 
prietors;  second,  that  the  property  was  the 
separate  estate  of  plaintiffs'  father,  and  not 
tbat  held  in  community  between  talm  and  his 
wife.  This  proposition  Is  coupled  with  the 
averment  that  the  Judge  a  quo  Improperly 
refused  plaintiffs  a  new  trial  on  the  ground 
assigned,  of  newly-discovered  evidence  to  the 
effect  that  Crawford  entered  the  land  in  con- 
troversy prior  to  his  marriage;  and  the  con- 
tention of  theh*  counsel  Is  tbat,  if  they  are 
not  allowed  a  new  trial  for  the  purpose  of 
introducing  the  evidence  newly  discovered, 
the  evidence  should  be  considered  in  deter- 
mining the  status  of  the  property.  On  this 
hypothesis  the  argument  and  insistence  of 
plaintiffs'  counsel  Is  that  taking  the  property 
to  be  separate,  and  not  community,  the  Judg- 
ment of  the  court  a  qua  must  be  reversed, 
and  the  partition  sale  declared  an  absolute 
nullity;  for,  say  they.  If  the  surviving  Mrs. 
Crawford  had  no  community  half  interest  In 
the  property,  there  was  a  one-half  Interest  in 
the  property  tbat  was  not  represented  in  the 
partition  suit  and  sale;  that  this  question  is 
Jurisdictional,  and  the  fact  a  fondamental, 
radlcol  defect,  because  a  Judgment  against 
an  absentee  can  have  no  effect  beyond  the 
property  interest  of  the  absentee  which  Is 
before  the  court  rendering  the  decree,  the 
court  possessing  no  Jurisdiction  In  personam 
quoad  boa  While  still  Insisting  on  all  tiie 
grounds  assigned  in  the  petition  for  the  nulli- 
ty of  the  partition  suit  and  sale,  there  have 
not  been  any  specific  reasons  assigned  for  a 
rehearing,  in  other  respects  than  those  enu- 
merated; and  we  are  not,  for  that  reason, 
authorized  to  review  them. 

1.  On  the  first  proposition— that  the  Jndp- 
ment  of  partition  did  not  fix  the  shares  of  the 
respective  coproprletors— we  find  the  state- 
ment of  our  opinion  to  be  that  "the  court  pro- 
nounced a  Judgment  of  partition  upon  terms 
to  be  fixed  by  a  family  meeting,  and  ordering 
that  a  family  meetii^  be  beld  to  recommend 
the  terms;  and,  in  treating  of  the  nullity  of 
the  appc^tment  of  a  curator  ad  hoc  to  repre- 
sent the  absentee  defendants  in  the  suit,  the 
opinion  draws  a  dear  distinction  between  the 
proceedings  antecedent  to  the  act  of  partition 
and  the  proceedings  in  the  matter  of  the  par- 
tition, and  held  that  one  curator  ad  hoc  was 
sufficient  to  represent  all  the  defendants  in 
the  former,  but  that,  "in  establishing  the 
shares  of  the  minors  In  the  partition,  who 
had  opposite  Interests,  special  tutors  must  be 
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appointed;  also  In  forming  lots  In  a  partition 
In  kind,  for  In  forming  tbe  lots  the  minors 
absolutely  part  with  an  Interest,  and  become 
the  owners  of  an  Interest."  The  conclusion 
is  clear  and  Irresistible  that  there  is  a  marlced 
distinction  between  the  essential  requisites  of 
a  partition  suit  and  tbe  proceedings  in  efTec- 
tuatlng  a  partition  under  the  Judgment  order- 
ing a  partition.  Recognizing  this  dear  dis- 
tinction, the  Judgment  did  not  fix  the  shares 
of  the  heirs;  and  this  is  the  effect  of  our  opin- 
ion.    In  fact,  this  is  the  only  basis  of  it. 

2.  On  the  second  proposition,  our  opinion 
simply  states,  without  any  discussion,  "that 
the  property  was  owned  in  indlrlslon,"  with- 
out specifying  it  as  separate  or  community 
property.  An  Inspection  of  the  record  dis- 
closes no  record  proof  as  to  the  date  or  dates 
at  which  the  deceased,  T.  S.  Crawford,  ac- 
quired tbe  property  in  dispute,  except  of  one 
tract  of  80  acres,  which  was  adjudicated  to 
him  at  sherifTs  sale,  on  the  Ist  of  April, 
1864;  and  Inasmuch  as  his  marriage  occurred 
on  the  28th  of  December,  1854,  it  was  evident- 
ly not  an  asset  of  the  Crawford  community. 
With  regard  to  tbe  remaining  330  acres,  there 
la  no  proof  except  that  furnished  by  the  evi- 
dence of  the  widow  Crawford  that  her  de- 
ceased husband  had  purchased  all  of  the 
lands,  and  made  all  of  tbe  improvements 
thereon,  prior  to  the  marriage.  The  Judge  a 
quo  did  not  regard  that  testimony  sufficient 
to  Justify  the  annulment  of  the  defendants' 
title,  derived,  as  it  was,  through  a  Judicial 
partition  of  the  property,  proceedings  in 
which  bad  been  taken  on  the  theory  that 
same  was  comumnlty.  As  there  is  only  one- 
half  Interest  In  80  acres  affected  by  this 
ground  of  complaint,  we  are  of  opinion  that 
the  rule  de  ratione  should  apply.  It  being  only 
10  per  centum  of  the  total  amount  of  land 
daimed.    We  think  bis  decision  was  correct 

3.  After  Judgmoit  had  been  raidared 
against  them,  plaintiff  made  an  unavailing  ap- 
plication toe  a  new  trial,  in  order  to  introduce 
In  evidence  a  certified  abstract  of  land  entries, 
found  In  the  recorder's  office,  pariah  of  Rich- 
land, showing  that  T.  S.  Crawford  did  enter 
the  remaining  830  acres  of  land  on  July  31, 
1854,  and  September  21,  1854,  respective, 
to  show  his  separate  ownership.  His  motion 
was  formal,  timely,  and  adequate  in  terms, 
but  It  is  evident  that  it  does  not  evidence 
due  diligence.  The  evidence  was  important, 
but  It  was  as  easily  obtainable  before  trial  as 
It  was  afterwards.  Its  rejection  was  not 
error  on  the  part  of  the  Judge  entitling  plain- 
tiffs to  reliet.    Rehearing  refused. 


l«  ta.  Ann.  192) 

CITY  OF  MONROE  v.  HARDY.  (No.  1,292.) 
(Supreme  Court  of  LonUana.  June  15,  1804.) 
Municipal  Cohforatioxs— Ordikjikobs— Crimbs 

FUSIBBABLB  BT  StaTDTB. 

1.  The  legislature  may  delegate  to  mu- 
nicipal corporations  power  to  adopt  and  en- 
force ordinances  4rf  special   local   importance. 


though   general  statutes  exist  rdating  to  the 
same  subjects. 

2.  The  same  act  may  constitute  a  crime 
against  the  public  law  of  the  state,  and  also  a 
petty  offense  against  a  municipal  rcgulatitm. 
The  two  offenses  are  different,  and  each  may 
be  pnniehed  without  violating  any  constitutional 
right  of  the  party  accused. 

3.  Violations  of  city  ordinances  may  be 
tried  and  punished  summarily,  without  informa- 
tion or  indictment  or  trial  by  jury. 

(Syllabus  by  the  Court) 

Appeal  from  recorders*  court  of  dty  of 
Monroe;   ttobert  Endom,  Recorder. 

Wesley  Hardy  was  convicted  of  gaming, 
and  appeals.    AfOrmed. 

Ounley  &  Sholars,  for  appellant  Thomaa 
O.  Benton,  for  appellee. 

McENERY,  J.  The  defendant  was  con- 
victed for  playing,  within  the  limits  of  the 
city  of  Monroe,  a  gambling  game  called 
"Craps."  The  state  of  Louisiana,  by  Act  Na 
7  of  1892,  prohibits  tbe  playing  of  this  game, 
and  affixes  a  penalty  for  violating  tbe  same. 
The  defendant,  because  of  this  state  statute, 
contends  that  the  recorder's  court  of  said 
city,  before  which  be  was  convicted,  had  no 
Jurisdiction  to  try  the  case,  and  tbe  city  ordi- 
nance prohibiting  the  playing  of  the  game  of 
craps  is  null  and  void,  being  in  contravoi- 
tlon  of  the  constitution  of  tbe  state. 

The  legislature  has  delegated  to  tbe  city  <rf 
Monroe  ample  and  complete  power  to  regu- 
late and  preserve  tbe  good  order  and  peace 
of  tbe  city.  Gambling  is  denounced  by  tbe 
constitution  as  a  vice,  and  Its  regulation  and 
prohibition  fall  within  the  police  powers  of 
the  city.  In  a  certain  class  of  offenses,  then 
may  be  concurrent  powers  In  the  state  and 
the  municipal  authorities  to  prohibit  them. 
Tbe  decisions  on  this  point  have  been  so  nur 
merous  and  uniform  in  upholding  this  doc- 
trine that  It  has  passed,  as  an  elementary 
principle,  into  tbe  text-books.  Cooley,  Const 
Law,  p.  242;  1  Dill.  Corp.  {  3G8.  The  Juris- 
prudence of  this  state  is  in  accord  with  this 
doctrine.  State  v.  Fourcade,  45  La.  Ann.  717, 
13  South.  187.  In  State  v.  Recorder  of  First 
Recorder's  Court  30  La.  Ann.  454,  it  la  said: 
That  fines  may  be  Imposed  by  municipal  cor- 
porations for  a  violation  of  their  ordinances, 
and  the  state  may  impose  a  fine  for  viola- 
tions of  the  same  act  la  well  established. 
Tb&re  can  therefore  be  no  objection  to  the 
municipal  corporation  imposing  a  fine  for  an 
act  punished  by  a  state  statute,  yrben  the  of- 
fense is  of  that  nature  that  is  embraced  with- 
in the  power  of  the  mimlcipal  government  to 
preserve  public  order  and  the  public  peace. 
The  experience  of  municipal  corporations  will 
teach  them  what  acts  are  of  that  nature, 
which  are  liable  to  promote  public  disturb- 
ance; and  In  the  proper  exercise  of  theUr 
Judgment  In  this  direction  there  must  pre- 
Bomably,  be  left  to  them  a  latttnde  of  discre- 
tion, wiiicb  will  not  be  disturbed  by  the  court 
unless  in  plain  violation  of  personal  rights. 

In  the  Instant  case,  we  do  not  see,  nor  is  it 
contended,  that  any  of  the  personal  rights  of 
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the  defendant  have  been  violated.  He  haa 
transgressed  the  state  statute,  and  is  liable  to 
punishment  for  so  doing.  He  has  violated  a 
dty  ordinance  enacted  in  the  furtherance  of 
the  good  order  and  peace  of  the  municipal 
corporation.  Here  are  two  distinct  offenses, 
—one  directed  against  the  police  power  of 
the  state,  and  the  other  against  the  munici- 
pal government  These  offenses,  committed 
by  one  act,  are  of  that  nature  that  two  prose- 
cutions can  be  instituted,  since  the  state  has 
delegated  the  power  to  the  mayor  and  city 
coimcU  of  Monroe  to  pass  all  necessary  or- 
ders to  preserve  the  good  order  and  peace  of 
the  city.  It  would  serve  no  useful  purpose 
to  enumerate  the  offenses  dally  punished  by 
both  the  state  and  municipal  corporations. 
It  is  sufficient  to  say  that,  when  the  act  falls 
within  the  delegated  police  powers  of  the 
city,  the  prosecution  for  its  commission  may 
be  institated  by  both  the  city  and  the  state, 
—in  the  former  case,  when  the  penalty  im- 
posed by  the  city  is  within  the  limits  of  the 
penalty  it  is  allowed  to  Impose,  and  does  not 
exceed  the  limit  imposed  by  the  state.  On 
this  point  the  authorities  are  practically  unan- 
imous.    Judgment  affirmed. 


(84  Fla.  48) 

BrCKllAN  T.  STATE  ex  rel.  SPENOBB. 

(Supreme  Court  of  Florida.    June  30, 1894.) 

Quo  Wabbanto— Plbadino — Elbotiok  of  Matob 
— Tbial  bx  Jcbt. 

1.  The  plea  of  non  usurpavit  la  not  a  proper 
plea  in  a  proceeding  by  information  In  the 
nature  of  a  quo  warranto,  on  the  relation  of  a 
private  person,  upon  the  refusal  of  the  attorney 
general  to  institute  the  suit. 

2.  The  circnit  courts  of  this  state  have  Ju- 
risdiction to  inquire,  by  informations  in  ue 
nature  of  a  quo  warranto,  into  the  legality  of 
the  election  of  a  person  to  the  office  of  mayor 
of  a  city  or  town  organized  under  the  general 
laws  of  this  state  for  the  incorporation  of  such 
municipalities;  and  the  city  or  town  coancil 
has  no  power,  by  any  action  it  may  take  in  ref- 
erence to  such  an  election,  to  deprive  the  courts 
of  their  jurisdiction  over  such  matters. 

3.  The  right  of  trial  by  jury  on  issues  purely 
of  fact,  arising  in  proceedinf^  by  information  in 
the  nature  of  qao  warranto,  is  guarantied  by  the 
third  section  of  the  bill  of  rights  of  our  consti- 
tution, which  provides  that  the  right  of  trial 
by  jury  shall  be  secured  to  all,  and  remain  in- 
violate forever. 

(Syllabus  by  the  Court.) 

Appeal  from  circuit  court,  Volusia  cotmty; 
John  D.  Browne,  Judge. 

Qao  warranto  by  the  state,  on  the  relation 
of  Champlln  H.  Spencer,  against  (3ourtland 
Buckman.  Judgment  for  relator,  and  de- 
fendant appeals.    Reversed. 

H.  H.  Buckman,  for  appellant  Hamlin 
&  Stewart,  for  appellee. 

MABRY.  J.  An  information  in  the  nature 
of  a  quo  warranto  was  filed  In  the  circuit 
court  for  Volusia  county,  in  the  name  of  the 
state  of  Florida,  on  the  relation  of  appellee, 
upon  the  refusal  of  the  attorney  general  to 
institute  the  proceeding  on  such  relation,  for 


the  purpose  of  testing  the  right  of  appel- 
lant to  bold  the  office  of  mayor  of  the  town 
of  Daytona,  in  this  state.  The  information 
alleges,  among  other  things,  in  substance, 
that  appellee  and  appellant  were  the  only 
candidates  for  said  office  at  a  regular  elec- 
tion of  municipal  officers  for  said  town  held 
on  the  24th  day  of  July,  A  D.  1889,  and  that 
appellee  was  duly  elected  by  a  majority  of 
the  electors  of  said  municipality  as  mayor, 
but  that  the  Judges  and  inspectors  of  said 
election,  or  a  majority  of  them,  fraudulently 
canvassed  the  votes  cast  and  wrongfully 
declared  appellant  elected,  and  that  be  took 
the  oath  of  office,  and  was  then  wrongfully 
exercising  the  franchises  thereof. 

The  proceedings  in  the  circuit  court  termi- 
nated in  a  Judgment  that  appellant  be  oust- 
ed from  the  office  of  mayor  of  said  town, 
and  that  appellee  be  Inducted  therein. 

The  pleadings  in  this  case  are  similar  In 
many  respects  to  those  In  the  case  of  State 
V.  Anderson,  26  Fla.  240,  8  South.  1,  both 
cases  growing  out  of  the  same  election.  The 
respondent  in  the  circuit  court  (appellant 
here)  filed  a  motion  to'  quash,  and  also  de- 
marred  to  the  information;  and,  both  being 
overruled,  pleas  were  filed,  to  which  a  de- 
murrer was  sustained.  The  pleas  were 
amended,  and  upon  the  issaea  of  fact  made 
on  them  the  trial  was  had  that  resulted  In 
the  Judgment  mentioned. 

The  first  two  errors  assigned  are  the  rul- 
ings of  the  court  on  the  motion  to  quash, 
and  the  demurrer  to  the  information.  In 
reference  to  these  assignments  of  error,  coun- 
sel for  appellant  says:  "But  as  the  court 
has  virtually  passed  on  the  matter  raised  by 
them  lately  in  a  similar  proceeding,  these 
two  grounds  of  error  are  therefore  not  now 
urged,  except  as  such  matters  differ  from  the 
case  referred  to,  and  are  hereafter  specially 
set  up."  It  is  then  urged,  first,  that  the 
court  erred  in  overmllDg  the  plea  of  non 
usurpavit  which  was  filed  by  respondent; 
the  contention  under  this  head  being  that 
while  such  a  plea  would  not  be  good  aa 
against  the  people,  where  the  attorney  gen- 
eral institutes  the  proceedings,  the  same  rule 
does  not  obtain  when  a  private  individual 
comes  In  on  his  own  relation,  upon  the  re- 
fusal of  such  officer  to  commence  the  suit. 
This  point  was  settled  in  the  case  mention- 
ed (State  V.  Anderson).  Where  the  suit  is 
Instituted  on  the  relation  of  a  private  Indi- 
vidual, and  a  prima  facie  right  to  the  office 
is  shown,  the  respondent  must  show  by 
what  right  he  holds.  The  relator  having 
shown  a  right  to  contest  for  the  office,  and 
to  call  upon  the  respondent  to  show  by 
what  authority— quo  warranto— he  exercises 
the  functions  thereof,  and  an  Issue  being 
made  up  to  try  such  right  between  the  par- 
ties, the  fact  that  the  relator  may  be  found 
not  entitled  to  the  office  will  not  authorlBO 
the  respondent  to  hold  it  unless  he  is  en- 
titled to  It  Upon  such  an  Israe  the  statute 
provides  that  no  person  shall  be  adjudged 
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entitled  to  bold  tbe  office  then  In  question, 
except  upon  full  proof  of  his  title  to  It  As 
decided  In  the  case  referred  to,  the  plea  of 
non  usurpavit  by  the  resi>ondent  la  not 
proper,  and  the  court  did  not  err  In  oyemd- 
Inglt 

It  is  further  Insisted,  under  the  assignments 
of  error  mentioned,  that  the  court  erred  In 
OTerruling  respondent's  third  original  plea. 
It  Is  not  necessary  to  set  out  all  the  allega- 
tions of  this  plea,  as  the  only  objections  to 
It  lu'ged  here  may  be  clearly  stated  without 
Buch  recital.  The  Information  alleges  that 
the  town  of  Daytona  was  a  municipal  cor- 
poration duly  Incorporated  under  tbe  laws  of 
tbe  state  of  Florida,  and  was  such  corpora- 
tion on  tbe  day  of  the  election  therein  men- 
tl<ned,  and  that  said  Section  was  ordered 
and  held  In  pursuance  of  an  ordinance  duly 
passed  by  said  municipality  In  May,  1884,  and 
that  the  provisions  of  another  ordinance, 
passed  by  said  town  on  the  22d  day  of  July, 
1889,  two  days  before  said  election  was  held, 
were  enforced  by  the  Inspectors  of  the  elec- 
tion up  to  tbe  closing  of  the  polls.  In  the 
second  plea  to  the  Information  It  Is  alleged 
tbat  the  ordinance  of  tbe  22d  of  July,  1888, 
was  Inoperative  at  the  date  of  the  election 
because  It  was  passed  two  days  prior  thereto, 
and  had  not  then  been  properly  promulgated. 
The  third  plea  sets  out  the  provision  of  the 
ordinance  passed  in  1884,  prescribing  that 
the  InspectorB  of  elections  In  said  towns  shall 
proceed  substantially  as  the  state  laws  shall 
direct;  and,  after  reciting  what  was  the  state 
regulation  as  to  the  ballot  to  be  used  at  a 
general  election,  it  is  further  alleged  that 
said  election  was  held  in  pursuance  of  the 
act  under  which  said  town  was  incorporated, 
the  said  ordinance  passed  in  1884,  and  the 
said  state  regulation  as  to  the  ballot  to  be 
used;  also,  that  on  final  canvass  of  the 
votes  cast  at  said  election,  by  the  Inspectors, 
respondent  was  fbund  by  them  to  be  duly 
and  legally  elected  to  the  office  of  mayor  of 
aald  town,  giving  the  votes  cast  for  both 
parties,  and  upon  the  completion  of  said  can- 
vass the  Inspectors  duly  certified  the  result 
of  the  election  to  the  mayor  of  said  town, 
who,  with  the  aldermen  thereof,  in  regular 
session  assembled  for  tbat  purpose,  and  In 
the  presence  of  relator,  who  made  no  protest 
or  objection  thereto,  received  the  returns  of 
said  election,  and  by  resolution  adopted  the 
same  as  the  only  valid  result  of  said  election. 
It  is  also  alleged  that  tbe  respondent  then 
took  tbe  oath  of  office  as  said  mayor,  and 
was  lawfully  exercising  the  functions  thereof. 

It  will  be  seen  by  an  examination  of  the 
case  already  referred  to  (State  v.  Anderson) 
tbat  tbe  validity  of  the  ordinance  passed  on 
the  22d  day  of  July,  1889,  so  far  as  shown 
by  the  record,  was  passed  upon,  and  held  to 
be  valid.  The  ordinance  took  effect  from  tbe 
date  of  Its  passage  and  approvaL 

Tbe  points  argued  by  counsel  under  tbe 
tblrd  plea  are  "that  tbe  matter  was  res  ad- 
Judlcata.   having  been  acted  upon  by  tbe 


conncQ,  a  body  empowered  by  tbe  statute  to 
Judge  of  the  qualifications  and  election  re- 
turns of  Its  own  members,"  and  that  the 
plea  set  up  a  full  defense  to  the  relator's 
dalms,  for  the  reason,  according  to  tbe  au- 
thorities cited  on  this  point,  tbat  the  Juris- 
diction over  such  matters  is  vested  exclu- 
sively in  the  town  counciL  The  fact  tbat 
relator  was  present  when  tbe  return  of  the 
Inspectors  was  received  by  the  council,  and 
made  no  protest  thereto,  was  not  sufficient 
to  estop  him  from  resorting  to  the  courts 
for  the  redress  of  sncb  rights  growing  out 
of  tbe  election  as  he  may  have  had.  In  refer- 
ence to  the  grant  of  power,  by  tbe  general 
law  Incorporating  cities  and  towns  in  this 
state,  to  the  council,  to  Judge  of  the  election 
returns  and  qualifications  of  its  own  mem- 
bers, having  the  effect  to  deprive  the  courts 
of  Jurisdiction  over  such  matters.  It  is  said 
in  State  v.  Anderson  that  "tbe  better  au- 
thority, as  we  think,— and,  it  seems,  the 
weight  of  it,— is  against  the  proposition  that 
the  above  grant  to  tbe  council  ousts,  of  itsell, 
the  Jurisdiction  of  this  court  to  inquire,  upon 
information  in  tbe  nature  of  quo  warranto, 
into  the  defendant's  title."  But  we  fall  to 
find  any  grant  at  all  to  the  council  to  Judge 
of  tbe  election  of  the  mayor,  or  to  entertain 
any  contest  over  the  title  to  this  office.  It 
may  be  that  the  legislature  can  confer  such 
exclusive  authority  on  the  town  council  to 
pass  upon  the  election  and  qualifications  of 
the  mayor  as  to  deprive  the  courts  of  Juris- 
diction over  the  same;  but  no  such  power 
had  been  conferred  upon  the  town  coundl 
of  Daytona  at  the  time  of  the  election,  and  re- 
lator had  a  right  to  resort  to  the  court  to 
have  his  right  to  the  office  determined. 

What  Is  here  said  covers  tbe  objections 
urged  to  tbe  rulings  of  the  court  on  the  plead- 
ings, and  we  find  no  errors,  so  far  as  the 
objections  urged  extend. 

A  demurrer  was  overruled  to  the  amended 
pleas  ffied,  and  upon  Issues  tendered  thereon 
the  defendant  demanded  a  trial  by  Jury. 
This  was  refused,  and  the  court  appointed  a 
master  to  take  testimony.  Upon  the  report 
of  the  master  tbe  court  proceeded  to  adju- 
dicate the  cause.  The  defendant  excepted  to 
tbe  rulings  of  the  court  denying  the  trial  by 
jury,  and  also  to  the  proceedings  before  the 
master,  and  they  are  assigned  as  error.  The 
ruling  of  the  couirt  on  the  demurrer  to  the 
amended  pleas.  It  may  be  stated.  Is  not  be- 
fore us  for  review,  and  we  will  not  stop  to 
discuss  It,  though  we  entertain  some  doubt 
about  the  legal  sufficiency  of  the  pleas  on  de- 
murrer. Accepting  the  issues  of  fact,  as  was 
done  by  tbe  court,  tendered  on  the  pleas,  we 
proceed  to  consider  the  errors  assigned. 

These  assignments  of  error  present  the 
question  whether  a  defendant  is  entitled  to  a 
Jury  trial  on  questions  of  fact  in  a  proceed- 
ing by  Information  in  the  nature  of  a  quo 
warranto.  This  right  Is  claimed  under  the 
guaranty  of  the  constitution.  The  preseat 
constitution  provides  tbat  "tbe  right  of  trial 


Digitized  by 


Google 


Sla.) 


BUCEMAN  e.  STATE. 


by  ixay  shall  be  gecored  to  an,  and  remain 
InTlolate  forever."  The  firat  constltatlon, 
framed  In  1838,  for  our  state  gOTemment, 
provided  "that  the  right  of  trial  by}ury  gliall 
forever  remain  inviolate."  These  provisions, 
it  is  evident,  were  not  designed  to  grant  or 
create  the  right  of  trial  by  Jury,  bnt  they 
were  framed  for  the  purpose  of  guarantying 
such  a  right  already  existing.  It  lias  been 
said  that  a  constitution  is  not  the  beginning 
of  government,  and  is  adopted  in  harmony 
with  eTlBtlTig  conditions  of  tilings.  The  fol- 
lowing is  the  language  of  Judge  Gooley, 
quoted  by  na  in  the  case  of  BngUsb  v.  State, 
31  Fla.  340, 12  South.  689:  "It  is  also  a  very 
reasonable  rule  that  a  state  constitution  shall 
be  understood  and  construed  in  the  light  and 
by  the  assistance  of  the  common  law,  and  with 
the  fact  in  view  that  its  rules  are  still  left  tn 
force.  By  this  we  do  not  mean  that  the 
common  law  Is  to  control  the  constitution, 
or  that  the  latter  is  to  be  warped  and  per* 
verted  in  its  meaning  in  order  that  no  in- 
roads, or  as  few  as  possible,  may  be  made 
In  the  system  of  common-law  rules,  but  only 
that,  for  definitions,  we  are  to  draw  from 
that  great  fountain,  and  that,  in  judging 
what  it  means,  we  are  to  keep  in  mind  that 
It  Is  not  the  beginning  of  law  for  the  state, 
bat  that  It  assumes  the  existence  of  a  well- 
understood  system,  which  is  still  to  remain 
In  force  and  be  administered,  but  under  snch 
limitations  and  restrictions  as  that  instru- 
ment imposes."  Donald  y.  State,  SI  Fla. 
255,  12  South.  695.  Judge  DougUs  said  for 
this  court  in  Flint  Blver  Steamboat  Co.  v. 
Roberts,  Allen  &  Go.-,  2  Fla.  102,  In  speaking 
of  the  right  of  trial  by  jury,  that  "it  has  al- 
ways been  an  object  of  deep  interest  and 
solicitude,  and  every  encroachment  upon  it 
has  been  watched  with  great  jealousy.  3 
Story,  Comm.  pp.  638,  639,  {  1760.  In  Magna 
Gharta  it  is  more  than  once  insisted  on,  as 
the  principal  bulwark  of  our  liberties,  but 
especially  la  chapter  29,  by  which  It  Is  pro- 
vided that  no  freeman  shall  be  hurt  in  either 
his  person  or  property  (nlal  per  legale  ju- 
dicium parinm  suorum,  vel  per  legem  terrae) 
unless  by  lawful  judgment  of  bis  peers  or 
equals,  or  by  the  law  of  the  land.  •  •  • 
Chapter  29  of  Magna  Gharta  Is  In  force  In 
this  state  by  virtue  of  the  act  of  Novonber 
6,  1829,  adopting  the  common  law  and  statr 
nte  laws  of  England." 

When  the  right  of  trial  by  jury  Is  secured 
by  constitutional  provision  in  general  terms 
like  ours,  and  without  any  qualification  or 
restriction,  it  must  be  understood  as  retained 
In  all  those  cases  that  were  triable  by  jury 
according  to  the  course  of  the  common  law. 
The  provision  In  the  first  constitution,  framed 
in  1838,  "that  the  right  of  trial  by  jury  shall 
forever  remain  inviolate,"  contemplated,  with- 
out doubt,  a  continuation  of  jury  trials  in 
all  cases  where  such  was  the  practice  at  the 
common  law,  and  there  Is  nothing  In  the  sub- 
sequent constitutions  to  Indicate  a  change 
of  meaning  in  this  resi)ect    It  will  be  re- 


membered that  In  1829,  prior  to  the  forma- 
tion of  the  constitution,  in  1838,  the  legisla- 
ture had  expressly  adopted  the  common  law 
of  England  as  In  force  in  the  toritory  of 
Florida.  But  It  was  never  nnderstood  that 
the  right  of  trial  by  jury,  secured  by  such 
a  constitutional  provision,  extended  to  all 
cases,  as  there  were  many  trials  and  pro- 
ceedings according  to  the  coarse  of  the  com- 
mon law  In  which  juries  did  not  participate. 

The  old  common-law  writ  of  quo  warranto 
was  a  prerogative  writ,  to  be  applied  for  on 
behalf  of  the  crown,  as  a  matter  of  right,  as 
against  one  who  bad  usurped  franchises  or 
liberties,  and  for  the  purpose  of  inquiring  by 
what  right  he  claimed  to  do  so.  It  was 
clearly  a  civil  remedy  at  law,  and  the  process 
to  bring  the  party  into  court  was  a  summons. 
In  process  of  time  the  old  writ  became  su- 
perseded in  great  measure  by  the  proceeding 
by  information  In  the  nature  of  quo  warranto. 
This  writ.  In  its  origin,  was  criminal  in  its 
nature,— designed,  not  only  to  oust  the  usurp- 
er of  the  franchise  claimed  by  him,  but  to 
punish  him  by  fine  for  snch  usurpation.  The 
question  of  the  right  to  exercise  the  fran- 
chise was,  however,  Involved  in  the  prosecu- 
tion. This  writ,  at  first,  like  the  old  one, 
could  only  be  prosecuted  on  behalf  of  the 
crown;  and  at  the  present  It  must  be  in  the 
name  of  the  crown,  and,  with  us,  in  the  name 
of  the  state. 

The  statute  of  9  Anne  made  some  changes 
as  to  the  mode  of  instituting  this  writ,  con- 
fined, probably  exclusively,  to  municipal  ofil- 
ces;  and  certain  crown  officers  were  permit- 
ted by  that  statute,  by  leave  of  the  court 
first  obtained,  to  Institute  the  suit  in  the  name 
of  the  crown  on  the  relation  of  parties  claim- 
ing a  right  to  the  office.  This  statute  extend- 
ed, to  some  extent,  the  writ,  so  as  to  permit, 
under  the  conditions  prescribed,  a  contest  in 
reality  between  private  Individuals  to  the 
office  in  qaeetion.  It  was  very  much  de- 
bated for  quite  a  while  whether  the  informa- 
tion In  the  nature  of  quo  warranto  was 
strictly  a  criminal  prosecution,  or  a  civil  suit 
It  is  clear,  however,  that  for  some  time  be- 
fore the  Bevolntion  the  writ  was  regarded 
in  England,  though  criminal  In  form,  as  a 
dyll  proceeding  to  test  the  right  of  a  party 
to  exercise  a  franchise,  and  of  ousting  a 
wrongful  possessor.  It  has  always  been  con- 
sidered as  a  civil  remedy  at  law  by  the  great 
majority  of  the  American  coiu-to,  and  our 
own  court  has  so  regarded  it  State  v.  Olea- 
son,  12  Fla.  190;  State  t.  Saxon,  25  Fla. 
342,  5  South.  801;  State  ▼.  Anderson,  supra; 
Ames  V.  Kansas,  111  U.  S.  449,  4  Sup.  Ct 
437;  note  to  case  of  People  v.  Bichardson, 
4  Cow.  97. 

The  question  whether  or  not  the  issues 
purely  of  fact  made  upon  the  pleadings  ia 
informations  In  the  nature  of  quo  warranto 
were  triable  by  jury  at  the  common  law  has 
given  rise  to  some  diversity  of  opinion  in 
some  of  Uxe  American  courts.  In  the  pres- 
ent investigation,  we  are  confined  to  the  pro- 
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ceedlnga  by  Information  In  the  miture  of 
quo  warranto,  wbich,  In  Us  origin,  was  un- 
doubtedly criminal  in  nature,  as  well  as 
purpose,  In  i>art.  Our  examination  into  tbe 
matter  has  conducted  us  to  the  conclusion 
that  at  the  time  of  the  Revolution  the  trial 
of  pure  questions  of  fact  In  such  proceedings 
was  by  Jury.  It  la  stated  In  5  Bac.  Abr. 
p.  188,  under  the  head  of  "Informations," 
that,  "as  an  information  of  this  kind  [quo 
warranto]  Is  now  considered  rather  as  a 
civil  proceeding,  a  new  trial  may  be  granted 
as  well  where  there  has  been  a  verdict  in 
favor  of  the  defendant  as  where  it  has  been 
given  In  favor  of  the  crown."  Again,  on 
page  187:  "Wheee  the  defendant  sets  forth  a 
bad  titie  to  the  office,  and  confesses  the 
user,  that  amounts  to  a  confession  of  the 
usurpation;  and  if  an  Immaterial  issue  le 
Joined,  and  a  verdict  found  on  which  the 
court  cannot  give  Judgment,  yet  they  will 
not  grant  a  repleader,  but  wm  give  Judg- 
ment on  the  plea."  In  the  following  English 
decisions,  in  such  cases,  trials  by  Jury  on  the 
issues  of  fact  were  had,  viz.:  Rex  v.  Ben- 
nett, 1  Strange,  101;  Rex  v.  Bell,  2  Strange, 
995;  Nevin  v.  Payne,  1  Crolie,  304;  Rex  v. 
Francis,  2  Term  R.  484;  Rex  v.  Philips,  1 
Burrows,  293;  Rex,  v.  Carpenter,  2  Show. 
47;  Rex  T.  Maiden,  4  Biirrows,  2135;  Rex 
V.  Bridge,  1  W.  Bl.  4&  In  Rex  v.  Bennett, 
all  the  Judges  of  England  were  equally  di- 
vided—the division  being  equal  In  each  court 
—over  the  question  whether  a  new  trial  could 
be  granted  after  a  verdict  In  favor  of  the 
defendant  in  such  proceeding.  The  view  that 
the  suit  was  criminal  then  widely  prevailed, 
but  this  point  was  finally  settled  In  favor  of 
the  view  above  announced,— that  the  action, 
though  criminal  In  form,  was  regarded  as  a 
civil  suit  for  the  purpose  of  trying  the  right 
to  the  franchise.  It  seems,  also,  that  a  bill 
of  exceptions  was  allowed  in  such  proceed- 
ings. Bac.  Abr.,  supra.  And  In  People  v. 
Sackett,  14  Mich.  243,  It  was  held  that  the 
appellate  court  woold  not  review  the  pro- 
ceedings on  the  trial  of  Issues  of  fact  In 
such  cases  by  a  Jury  In  the  chrcult  court, 
without  the  Judge's  report  of  the  proceedings, 
rulings,  and  evidence  before  him. 

AngeU  &  Ames  on  Corporations  state  (sec- 
tion 741)  "that  If  a  prima  facie  case  of 
usurpation  Is  made  out,  and  there  appears 
a  fair'  doubt  on  the  titie  of  the  defendant, 
the  court  will  not  discuss  the  question  In 
the  summary  way  of  motion,  but  send  the 
facts  to  a  jury."  Several  E<ngIIsh  cases  are 
ref«*red  to,  in  which  the  court  thought  proper 
to  send  the  question  to  a  Jmy,  or  leave  the 
parties  to  bring  the  matter  more  solemnly 
before  the  court  on  demurrer.  In  a  great 
many  of  the  American  courts,— and,  we  think, 
a  clear  majority  of  them,— parties  have  a 
right  to  have  the  Jury  pass  upon  purely 
questions  of  fact  in  such  proceedings.  We 
refer  to  some  of  them:  People  v.  Albany  & 
S.  R.  Co.,  57  N.  T.  161;  People  v.  Doesburg, 
16  Mich.  183;  Harbaugb  y.  Cicotte,  33  Mich. 


241;  State  v.  Norton,  46  Wis.  332,  1  N.  W. 
22;  State  v.  Burnett,  2  Ala.  140;  Lee  T. 
State,  49  Ala.  43;  Com.  v.  Woelper,  3  Serg. 
&  R.  29;  Com.  v.  Smith,  45  Pa.  St  59;  State 
V.  Fonck,  17  Iowa,  365;  State  v.  Turnpike^ 
Co.,  10  Conn.  157. 

In  People  v.  Cicotte,  16  Mich.  326,  a  ques- 
tion arose  In  the  supreme  court  on  issues  of 
fact  made  there,  as  to  the  county  to  which 
they  should  be  sent  for  trial  by  Jury;  and  it 
was  held  that  in  such  cases,  "the  statute  be- 
ing silent  as  to  the  place  of  trial  of  Issues 
of  fact  Involved  therein,  the  supreme  court 
will  not  send  any  such  case  for  trial  to  a 
court  other  than  that  where  the  election  took 
place,  without  the  same  showing  as  would 
authorize  a  change  of  venue."  The  supreme 
court  of  Wisconsin,  in  the  case  of  State  v. 
Messmore,  14  Wla  115,  ordered  a  trial  by 
Jury  In  that  court  on  issues  of  fact  raised 
In  such  a  proceeding,  on  the  ground  that  It 
was  a  case  of  public  Interest  and  Importance, 
and  should  be  then  determined.  That  court, 
as  we  understand  It,  exercises  Its  own  dis- 
cretion whether  trials  by  Jury  shall  be  had 
there  on  Issues  of  fact  in  such  proceedings, 
or  be  sent  to  a  trial  court  for  such  purpose. 
In  King  V.  Amery,  1  Term  R.  363,  it  was 
held  that  upon  an  application  for  a  trial  at 
bar  the  court  will.  In  every  case,  exercise 
Its  own  discretion  upon  the  peculiar  circum- 
stances of  the  case,  and  where  a  fair  trial 
cannot  be  had  In  the  county  where  the  mat- 
ter arises  the  trial  will  be  awarded  In  the 
next  English  county  where  the  king's  writ 
of  venue  runs.  The  case  of  State  v.  Foster, 
32  Kan.  14,  3  Pac.  534,  presents  a  complete 
trial  by  Jury  on  issues  of  fact  before  the 
supreme  court  in  an  Information  in  the  na- 
ture of  quo  warranto.  The  right  of  trial  by 
Jury  on  such  issues  was  demanded  and  ac- 
corded by  the  cotu-t,  though  It  Is  stated  to 
have  Iieen  done  ex  gratia.  Vide  Paine,  Elect 
i  903,  where  It  U  stated,  "The  weight  of  au- 
thority is  In  favor  of  the  proposition  that  at 
the  common  law  an  information  in  the  nat- 
lu-e  of  a  quo  warranto  was  triable  by  jury." 
Reynolds  v.  State,  61  Ind.  392;  Wood  Mand. 
p.  234;  High,  Bxtr.  Rem.  Sf  740,  741-  There 
are  some  authorities  to  the  contrary.  State 
V.  Vail,  53  Mo.  97;  State  v.  Lupton,  64  Mo. 
415;  State  v.  Johnson,  26  Ark.  281.  In  the 
first  and  last  of  the  cases  just  mentioned, 
applications  for  Jury  trials  on  issues  of  fact 
wae  made  In  the  supreme  courts  and  re- 
fused. In  the  last  case  mentioned  the  i^o- 
ceeding  was  by  quo  warranto.  In  this  case 
it  Is  said  that,  "in  the  proceeding  by  in- 
formation In  the  nature  of  quo  warranto, 
it  was  expressly  provided  by  an  act  of  par- 
liament (3  Geo.  II.  c.  25)  that  a  Jury  shall  be 
struck  before  a  proper  officer  on  demand  of 
the  king  or  the  respondent;"  and  It  Is  argued 
from  this  fact  that  no  such  right  existed  at 
the  common  law,  as  the  statute  would  have 
jeen  useless  if  it  did.  We  have  not  been 
able  to  find  the  statute  of  Qeo.  n.  referred 
to  in  the  opinion,  and  cannot  say  whether 
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or  not  It  wu  declaratory  of  the  Gommon  law 
on  the  snbject;  bnt,  from  the  date  given, 
n  would  be  old  enough  to  become  law  here, 
by  Tirtne  of  the  act  of  1829  adopting  the 
common  law  and  Bngllsh  statates  In  force 
prior  to  and  down  to  1776. 

In  State  ▼.  CommlsslonorB  of  Suwannee 
Co.,  21  Fla.  1  (an  original  proceeding  by 
mandamus  in  this  conrt).  it  was  held  that 
a  Jury  trial  could  not  be  demanded  here. 
The  view  expressed  was  that  the  constitn- 
tlon  ccmferred  the  Jurisdiction  on  this  conrt 
in  such  cases,  and  the  proceeding  was  at  com- 
mon law,  and  according  to  this  proceeding 
there  was  no  Jury  trial,  as  the  return  waa 
conclnsiTe.  Under  the  statute  of  9  Anne, 
issues  of  fact  were  iiermitted  to  be  made 
m  the  return,  and  trial  bad  thereon;  but 
as  there  was  no  statute  requiring  or  author- 
izing such  issues  to  be  tried  by  Jury  in  this 
court,  the  proceeding  'should  be,  as  it  was  at 
common  law,  without  a  Jury.  In  State  ▼. 
Vail,  supra,  it  waa  decided  that  the  supreme 
court  had  Jurisdiction  in  such  cases,  but  it 
would  generally  decline  to  investigate  them 
when  oth&c  courts  had  been  provided  for 
their  adjudication,  and  possessing  the  same 
powoB  as  the  appellate  court  over  such  mat- 
ters subject  to  appeal,  and  having  m(xe 
tacllitiee  for  the  trial  of  such  Issues. 

The  statute  of  Anne  in  reference  to  per- 
ndtting  lnf(^matlon8  In  the  nature  of  quo 
warranto  to  be  filed  on  the  relation  of  private 
persons  provides  that  such  actions  shall  pro- 
ceed in  such  manner  as  is  usual  In  cases  of  in- 
formation in  the  nature  of  quo  warranto. 
The  proceedings  In  the  case  before  us  were 
instituted  in  the  circuit  court,  and  we  are 
to  determine  whether  or  not  such  issues  of 
fact  are  triable  by  Jury  in  that  court,  and 
not  in  the  appellate  court  As  before  stated, 
oar  conclusion  Is  that  in  infOTmations  in  the 
nature  of  quo  warranto  the  right  to  Iiaye 
issues  of  fact  determined  by  a  Jury  existed 
at  the  common  law,  and  that  such  right  ex- 
isted down  to  the  time  of  the  Revolution. 
There  is  nothing  in  the  terms  of  the  act  of 
1872  (chapter  1874)  that  will  prevent  a  eon- 
stmctlon  in  harmony  with  such  right  as  it 
existed  at  common  law,  and,  as  such,  secured 
by  the  ccmstltutlonal  provisions  to  which  we 
bave  referred. 

It  may  be  well  to  say  that  we  are  not  deal- 
ing with  a  statntcHT  regulation  as  to  the 
contest  of  the  Section  of  a  mayor  of  a  town 
or  city.  It  was  decided  In  State  t.  Ander- 
son, supra,  that  the  grant  of  power  to  the 
council  to  Judge  of  the  election  returns  and 
qualifications  of  its  own  members  did  not 
deprive  the  courts  of  Jurisdiction  by  the 
remedy  of  Information  in  the  nature  of  quo 
warranto.  Rights  asserted  by  such  remedy 
are  controlled  by  common-law  principles,  and 
not  by  statutory  regulations  providing  ex- 
clusive modes  for  settling  contests  over  munic- 
ipal omces.   State  t.  Lewis,  61  Conn.  113. 

The  Issues  raised  on  the  j^eas  filed  In  the 
case  under  consideration  presented  questions 


purely  of  fact,  and  we  think  the  coort  erred 
In  refusing  to  submit  them  to  the  considera- 
tion of  the  Jury.  The  denial  of  this  right, 
It  will  not  be  questioned,  is  good  ground  for 
a  reversal  of  the  Judgment  appealed  from; 
and  an  order  will  be  entered  reversing  the 
Judgment,  and  remanding  the  cause  to  the 
drcnlt  court 

*~°~™'  (M  BTa.  62) 

VAN  DOKN  T.  STATE  ex  rd.  CLARKE. 

(Supreme  Conrt  of  Florida.  Jane  SO,  1894.) 
RioHT  TO  Just  TaiAir-Quo  Wabxakto. 
A  Jary  trial  of  questions  purely  of  fact 
ariring  in  proceedings  by  information  in  the 
nature  of  quo  warranto  la  a  constitutional 
right,  and  the  judgment  in  this  case  is  reversed 
for  the  reasons  given  in  the  case  of  Buckman  t. 
State  (decided  at  this  term)  Ifi  South.  697. 

(Syllabus  by  the  Court) 

Appeal  from  drcuit  court,  Volusia  coun- 
ty; John  D.  Broome,  Jndge. 

Quo  warranto  by  the  state,  on  the  relation 
of  George  H.  Clarke,  against  Walter  Van 
Dorn.  Judgment  for  relator,  and  defendant 
appeals.    Reversed. 

H.  H.  Buckman,  for  appellant  Hamlin  ft 
Stewart,  for  appellee. 

MABRY,  J.  This  was  an  Information  In 
the  nature  of  a  quo  warranto,  filed  in  the 
circuit  court  on  the  relation  of  appellee,  up- 
on the  refusal  of  the  attorney  greneral  to 
institute  such  proceeding,  for  the  purpose  of 
testing  the  right  of  appellant  to  hold  the 
office  of  treasurer  of  the  town  of  Daytona, 
In  this  state. 

The  pleadings  and  Issues  in  this  case  are 
so  similar  to  those  In  the  case  of  Buckman  v. 
State  (decided  at  this  term)  15  South.  697, 
that  a  recital  of  them  here  becomes  unneces- 
sary. The  ground  upon  which  Buckman's 
Case  was  disposed  of  will  control  this  case. 
After  issues  of  fact  were  tendered  on  the 
pleadings,  defendant  below  (appellant  here) 
demanded  a  trial  of  them  by  Jury,  and  It 
was  refused.  This  was  error.  The  defend- 
ant had  the  right  to  have  such  issues  settled 
by  the  Jury,  and  for  this  reason  the  Jodg- 
moit  must  be  reversed. 


(tt  La.  Ann.  13X1) 

VIOKSBURG.  S.  &  P.  K.  CO.  T.  ELMORB 

et  al.    (No.  1,296.) 

(Supreme  Court  of  Louisiana.    June  13,  1884.) 

Fktitobt  AcTioy  tor  Land  —  Pdbuo  Laitds^ 
Raiuioad  Obant — TiHB  fob  Complbtiso  Boas 
— Rights  of  Sbttlbbb— Compbnbatiox  fob  Im- 
fbovbmbnts. 

1.  Parties  without  tities,  occupying  lands, 
may  be  Joined  as  defendants  in  a  suit  for  the 
lands  by  plaintiff  asserting  ownership.  Oalnes 
V.  Chew,  2  How.  644;  OaJnes  v.  New  Orleans^ 
1  Woods,  104,  Fed.  Cas.  No.  6,177;  Derbes  t. 
Romero,  28  La.  Ann.  644. 

2,  Purchasers  under  foreclosures  of  mort- 
gages of  railroad  franchises  and  property  may 
organise  a  corporation  under  such  name  as  they 
may  adopt,  which,  by  the  organisation,  succeeds 
to  such  franchises  and  property,  and  takes  the 
ootporate  capacity  of  the  corporation  against 
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wUdi  A*  foredoaiire  {Mroceedinga  vere  con- 
dncted.  Act  88.  1877;  People  r.  Cook,  13 
Sap.  Gt  e46»  148  V.  a  897. 

8.  The  grant  of  land*  by  the  United  Statei 
in  aid  of  a  railroad— the  state  named  as  trnstee 
for  the  road;  the  lands  to  revert  to  the  Unit- 
ed States  if  the  road  la  not  completed  in  10 
years;  the  lands  ijeing  identified  by  the  grant, 
and  the  listing  apixroved,  as  directed  by  the  act 
of  congress — vesta  title  in  the  railroad  company, 
althont^  the  road  is  not  built  within  the  limited 
time  specified  in  the  act;  the  grantor  not  insist- 
ing on  the  reversion,  bnt  accepting  the  snbse- 
quent  completion  of  the  road  as  compliance  with 
the  grant.  Act  Cong.  3d  June,  1856  (11  Stat 
18);  Schnlenberg  v.  Harriman,  21  WaU.  44; 
Railroad  Co.  v.  Sledge,  6  South.  726,  41  La. 
Ann.  896:  Mower  v.  Kemp,  8  South.  830, 12  La. 
Ann.  1019. 

4.  The  state,  a  mere  trustee,  cannot  de- 
clare a  forfeiture  of  the  lands  granted.  Act 
39  of  1879;  State  v.  Vicksburg,  S.  &  P.  K.  Co. 
11  South.  865,  44  La.  Ann.  9^. 

6.  Those  who  settle  on  snch  lands  in  the 
face  of  the  giant  cannot  hold  against  the  nUl- 
road  company,  and  are  possessors  in  bad  faith, 
thougli  the  settlements  are  in  contemplation  of 
homestead  entries,  and  are  made  after  the  10- 
year  limit  in  the  grant,  and  the  noncompletion 
of  the  road  within  that  period;  for  all  have  no- 
tice that  the  grant,  by  its  terms,  takes  effect 
from  its  date,  and  that  conditions  subsequent, 
i.  e.  the  noncompletion  of  the  road,  may  be 
waived,  and  can  be  insisted  on  only  by  the 
United  States,  by  declaring  the  lands  open  for 
fintry,  or  by  equivalent  act  revokini?  the  grant. 
Civ.  Code,  arts.  603.  3460-3453;  Railroad  Co. 
V.  Sledge,  6  South.  725,  41  La.  Ann.  896. 

6.  The  claim  of  a  possessor  in  bad  faith 
for  alleged  imjK'ovements  is,  at  best,  sparingly 
admitted.  Oh  the  other  hand,  he  is  liable  lor 
fmits  during  the  entire  period  of  his  possession. 
And  this  court,  without  clear  proof  of  same, 
will  not  disturb  a  verdict  which  compensates 
a  claim  for  such  improvements  by  the  lia- 
bility of  the  possessor  for  fmits,  the  verdict 
not  being  complained  of  by  piaintifC.  Civ. 
Code,  arte.  603,  608,  2814,  and  articles  cited; 
Pearce  v.  Frantum,  16  La.  422;  Gibson  v. 
Hutcliins,  12  La.  Ann.  646;  Wood  v.  NichoUs. 
33  La.  Ann.  744;  Railroad  Co.  v.  Sledge,  6 
South.  725,  41  1&.  Ann.  896;  Mower  v.  Kemp, 
8  South.  890,  42  La.  Ann.  1007;  Donaldson  v. 
Hull,  7  Mart  (N.  S.)  112;  LoWry  t.  Erwln, 
6  Rob.  (La.)  192;  Rhodes  t.  Hooper,  6  La. 
Ann.  356.  .    . 

7.  Nor  will  snch  verdict  and  judgment 
thereon  be  set  aside  merely  because,  after  be- 
ing diarged,  the  jnry  were  permitted  to  leave 
the  court,  and  separate,  before  giving  their 
verdict 

8.  The  verdict  of  the  jury  responds  to  the 
issues  when — the  plaintifF  suing  for  the  land 
and  its  revenues,  the  defendant  claiming  the 
valne  of  improvements— the  verdict  determines 
that  the  demand  for  improvements  is  com- 
pensated by  that  for  revenne;  and  the  jndg^ 
ment  following  such  verdict  is  unobjectionable. 
Code  Pr.  arts.  519,  526;  Trepagnler's  Heir* 
V.  Dumford,  6  Mart.  (La.)  456;  Downea  t. 
Scott,  8  Rob.  (La.)  84. 

(Syllabus  by  the  Court) 

Appeal  from  district  oonrt,  pariah  of  Ouach- 
ita;  R.  W.  Richardson,  Judge. 

Action  tfr  the  VlcicsburK,  Shreveport  &  Pa- 
cific Railroad  Company  against  Milo  Elmore 
and  others.  Judgment  for  plaintiff,  and  de- 
foidants  api)eaL    Affirmed. 

Gunby  &  Sbolars,  for  appellanta.  Stnbbs 
St  Russell,  for  appellee. 

McENBRT,  J.  This  ts  a  petitory  action  In- 
stituted by  the  plaintiff  corporation  agaUut 


the  defendants,  who,  It  Is  alleged,  "without 
any  sliadow  of  right  or  title,"  have  entered 
upon  a  tract  of  land  owned  by  plaintiff,  and 
described  as  the  S.  B.  ^  of  the  &  W.  ^  the 
B.  %  of  the  N.  W.  ^  the  W.  )6  <tf  the  N.  E. 
^  the  S.  W.  %  of  the  M.  B.  ^  tUe  E.  ^  of 
the  S.  W.  %  the  8.  B.  ^  of  the  N.  E.  ^  sec- 
tion 17,  township  17,  range  1  E.,  containing 
400  acres.  It  is  alleged  that  the  defendants 
ore  trespassers,  and  hare  destroyed  a  large 
<iuantll7  of  valnable  timber,  and  are  stlU 
wasting  the  same,  to  the  great  injury  and 
damage  of  plaintiff,  and  that  said  defendants 
have  occupied  and  coltlTated  said  land  for  a 
period  of  five  years.  The  prayer  of  the  pe- 
titioner Is  that  the  plaintiff  recover  judgment 
against  the  defendants,  decreeing  plaintiff  to 
be  the  lawful  owner  of  said  land,  and  in 
the  Btmi  of  $500  on  account  of  the  destruc- 
tion of  the  timber  on  said  land,  and  for  $4,- 
000  for  the  use  and  occUiwncy  of  said  land  to 
the  last  day  of  January,  1892,  and  $800  an- 
nually from  said  date  until  the  dellyefy  of 
the  property  to  petitions.  The  dtfendants 
filed  an  exception  to  the  salt  on  the  grounds 
(1)  that  there  is  a  misjoinder  ot  parties;  (2) 
that  the  allegations  in  the  petitlcm  are  Tagae, 
indefinite,  and  Insufilcient;  (8)  that  plaintiff 
is  without  capacity  to  bring  this  suit  there 
being  no  such  corporation,  under  the  laws  of 
lionisiana,  as  the  Vicksburg,  Shreveport  & 
Pacific  Railroad  Company.  The  exceptlc« 
was  overruled,  and  the  defendants  ajiswered 
in  substance  as  follows:  That  the  plaintiff 
corporation  has  no  title  whatever  to  the  land 
sued  for,  and  that  the  claim  for  damages  is 
eixtortlonate,  far  exceeding  the  value  of  the 
land;  that  the  mortgage  of  aald  lands  grant- 
ed to  said  corporation  by  the  federal  govern- 
ment by  Act  8d  June,  1856,  is  null  and  Toid, 
as  the  road  could  sell  only  20  miles  (rf  said 
lands  at  a  time,  as  said  road  was  completed, 
and  thetefwe  the  states  holding  the  lands  in 
trust  toe  the  purpose  of  constmctlng  the 
road,  could  not  authorise  the  mortgage  of  the 
lands  toe  the  uncompleted  portion  of  the 
road;  tliat  on  June  8,  1866,  all  the  lands  be- 
tween the  Ouachita  and  Red  rivers  reverted 
to  the  federal  government,  as  cm  tliat  date 
the  road  liad  not  been  completed,  and  be- 
came a  part  of  the  public  domain,  and  the 
defendants  had  the  right  to  enter  upon  and 
homestead  the  same;  that  the  road  was  not 
located  as  provided  by  act  (tf  the  legislature 
in  1857,  and  they  deny  that  the  lands  grant- 
ed to  the  railroad  were-  er&e  transf«red  to 
plaintiffs,  directly  or  indirectly,  in  the  pro- 
ceedings of  Henry  R.  Jackson  et  aL  v.  John 
T.  Ludeling  et  al.,  or  was  ever  seized  or  sold 
by  the  marshal,  or  that  said  land  could  be 
Bdied  or  sold,  in  any  manner,  for  debt,  or 
transferred,  until  the  road  bad  earned  the 
same  by  its  completion;  that  the  fedovl  gov- 
ernment, through  its  interior  department,  has 
refused  to  issue  patents  to  plaintiff  for  said 
lands;  that  the  road  was  not  constructed  on 
the  faith  of  the  grant  of  said  lands;  that  the 
legislatore  in  1878  declared  the  grant  for- 
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felted,  and  In  1886  declared  fhat  said  road 
Imd  no  title  to  said  lands;  that  the  United 
States  register  of  the  land  office  advertised 
said  lands  for  entry,  and  defendants  wait  on 
the  same  In  good  faltb,  b^eving  them  to 
be  sobject  to  homestead  occnpatioD.  Defend- 
ants, separating  In  their  defense,  aver  that 
each  has  made  application  for  homestead  en- 
try, and  designate  the  quantity  of  land  ap- 
plied for  by  each.  The  answer  sets  out  al- 
leged oppressive  acts  of  plalntUF,  and  prays 
for  damages  to  the  amount  ot  |500. 

The  case  was  tried  by  Jury,  and  a  verdict 
retnmed  In  favw  of  the  plaintiff,  as  follows: 
"Full  possession  of  all  the  lands  sued  for  In 
this  case  (situated  In  section  17),  and  an  the 
improvements  thereon;  said  Improvements 
going  In  lieu  of,  and  to  offset,  the  dalm  of 
the  plaintiff  for  rent  and  damages.  Including 
rents  for  the  present  year."  A  Judgmoit  In 
favw  of  plalntifl  was  entered  tn  accordance 
with  this  verdict,  except  the  (»der  to  deliver, 
possession  by  Janoary  1, 18d4.  To  this  Judg- 
ment the  plaintiff  excepted  on  the  ground 
that  It  was  not  In  accordance  with  the  ver- 
dict, and  assigned  this  as  error.  At  this  time 
we  state  that  dellvwy  to  the  plaintiff  could 
have  bem  dnnanded  when  the  Judgment  be- 
came final,  and  this  extension  of  time  could 
not  possibly  injuriously  affect  the  defend- 
ants. 

Exception. 

1.  The  petition  charges  that  the  defendants 
are  trespassers  upon  the  land  to  which  the 
plaintiff  asserts  title.  It  Is  Immaterial 
whether  they  set  up  claim  to  any  particular 
part  of  the  land,  as  long  as  they  are  tres- 
passers without  title,  and  possess  the  same 
advovely  to  the  true  owner.  They  are  sued 
Jointly  as  naked  possessors,  and  they  have  a 
common  Issue  in  resisting  plaintiff's  title. 
The  defense  of  one  is  the  defense  of  all  the 
defendants,  as  each  holds  by  virtue  of  the 
same  title,  and  they  aie  Jointly  Interested  In 
being  maintained  In  possession.  The  pri- 
mary questitMi  at  issue  Is  title  to  the  property, 
and  all  the  defendants  are  alike  Interested, 
regardless  of  the  quantity  of  land  possessed 
by  each.   Derbes  v.  Romerot  28  La.  Ann.  944. 

2.  There  is  no  force  in  this  objection. 
The  i>etition  contains  every  necessary  and 
essential  averment  for  maintaining  the  ac- 
tion. 

3.  We  fan  to  see  the  appllcatiim  of  de- 
fendants' argument  to  the  facts  in  this  case. 
The  recwd  is  against  the  pretensions  of  de- 
fendants. The  plaintiff  acquired  title  through 
the  foreclosure  sale  December  1,  1879.  The 
mortgage  creditors  piurchased  the  mortgage 
property,  and  organized  the  present  com- 
pany. The  organization  was  perfected,  lit- 
eraUy,  in  conf wmlty  to  Act  88  of  1877,  and  a 
statement  of  the  organization  and  forma- 
tion of  the  corporation  In  compliance  with 
section  8  of  the  act  was  filed  with  the  secre- 
tary ot  state.  The  defendants  objected  to 
the  copy  of  this  statement— certified  to  by 


the  secretary  of  state— being  introduced  In 
evidence  because  the  act  of  Incorporation 
was  not  made  by  authentic  act,  and  the  copy 
was  not  a  copy  of  an  authentic  document 
which  proves  Itself.  The  act  did  not  re- 
«inire  the  formation  to  bi  by  authentic  act, 
and  following  the  plain  direction  of  the 
statute  was  sufficient.  The  statement  of  the 
formation  of  the  company  or  corporation, 
when  filed,  became  a  part  of  the  public  ar- 
chives; and  a  certified  copy  of  same  is,  to  all 
Intents  and  purposes,  a  copy  of  an  authentic 
act,  and  authorizes  its  Introduction  as  evi- 
dence. State  V.  Cannon,  46  La.  Ann.  1231, 
14  South.  130;  State  v.  Lake,  45  La.  Ann. 
1207,  14  Sontii.  126. 

Merits. 

nie  defendants  aver  that  they  liave  made 
application  for  homestead  on  the  lands  as  a 
part  of  the  public  domain  subject  to  home- 
stead entry.  Their  claims  are  based  on  no- 
tices of  the  register  and  receiver  of  the  land 
office  at  Monroe,  La.,  inviting  homeet<jad  set- 
tlers on  the  same.  It  is  alleged  that  they 
had  received  Instructions  that  the  lands 
granted  to  the  railroad  company  had  been 
opened  to  public  entry.  No  sudi  instruc- 
tions have  been  shown  to  have  been  issued, 
and  it  is  a  moral  certainty  that,  had  they 
been  issued,  the  original  would  be  found  in 
the  government  records  at  Washington.  The 
fact  is  that  In  1868  Thomas  A.  Hendricks, 
commissioner  of  the  general  land  office,  with- 
drew these  lands  from  sale,  on  the  expected 
approval  of  the  act  of  congress  of  June  3, 
1856,  by  the  president,  and  it  may  be  safely 
asserted  that  since  that  date  they  have  never 
been  open  to  entry.  This  Is  corroborated  by 
the  decree  of  the  United  States  supreme 
court  recognizing  the  force  and  validity  of 
the  mortgage  placed  on  the  railroad  and 
these  lands,  and  their  sale  under  the  de- 
cree of  the  court,  and  the  repeated  action 
of  one  of  the  executive  departments  of  the 
federal  goTonunent  in  recognizing,  on  the 
certificates  of  the  governor  of  Louisiana,  the 
dalm  of  the  road  to  the  lands  granted  to  it 
by  congress.  This  recognition  is  not  found 
In  this  record,  but  it  is  a  part  of  the  history 
of  the  corporation,— not  Important  In  decid- 
ing this  case,  but  merely  stated  incidentally. 
The  fact  still  remains  that  the  lands  have  not 
been  restored  to  the  public  domain,  and  that 
no  department  of  the  federal  government 
has  done  any  act  to  disturb  the  rights  of  the 
road  to  these  lands. 

The  otho:  matters  allied  as  defenses  In 
the  answers  do  not  concern  these  defendants, 
and  are  personal  to  the  grantor.  It  is  Im- 
material to  them  whether  the  road,  in  its 
cmnstmction,  was  diverted  from  its  original 
line;  how  the  state  disposed  of  the  trust 
confided  to  it  by  the  general  government;  in 
what  manner  the  lands  were  sold  by  the  cor- 
poration; whether  they  were  exempt  from 
seizure  and  sale  for  debt;  in  what  manner 
tite  road  acquired  posseBBlon  ot  these  lands. 
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All  these  matters  are  qunstlons  for  the  fed- 
eral government  to  consider,  and  so  long 
as  It  Is  satisfied  with  the  manner  In  which 
the  trust  was  executed,  and  the  road  buUt, 
no  one  else  can  complain.  It  Is  very  certain 
that  the  defendants  cannot  act  for  the  gor- 
emment,  and  by  any  act  of  theirs,  or  any 
Judicial  proceeding  they  may  Inroke,  re- 
store these  lands  to  the  public  domain, 
against  the  wishes  and  desires  of  the  federal 
government,— the  grantor. 

We  have  mentioned  these  defenses,  as  the 
defendants  assert  this  case  presents  issues 
not  heretofore  decided  by  this  court.  Bat 
we  think  they  are  ail  embraced  within  the 
issues  in  the  cases  of  Railroad  C!o.  t.  Sledge, 
41  La.  Ann.  896,  6  South.  725;  Mower  t. 
Kemp,  42  La.  Ann.  1007,  8  South.  830;  and 
State  T.  Yicksburg,  S.  &  P.  B.  C!o.,  44  La. 
Ann.  981,  11  South.  865.  In  these  cases  we 
decided  that  the  government  of  the  United 
States  not  having  asserted,  by  legislative 
act  or  Judicial  construction,  the  forfeiture 
for  the  breach  of  the  condition,  the  apparent 
legal  title  is  in  the  railroad  company  acquh> 
ing  rights  under  the  foreclosure  of  the  mwt- 
gage;  In  other  words,  the  title  of  the  railroad 
to  the  lands  granted  is  good  against  anybody 
except  the  government  of  the  United  States. 
We  did  not  discuss  the  rights  of  the  road  as 
against  the  federal  government,  aa  oar  decree 
would  not  be  binding  upon  that  authority. 
In  the  case  of  Railroad  Co.  v.  Sledge  the 
defendant  entered  upon  the  railroad  land 
with  the  intention  of  acquiring  the  right  to 
ent^  the  land  if  ever  it  should  be  open  to 
public  entry.  In  this  case  the  defendants 
made  affidavits  for  homestead  entries,  but 
the  land  was  not. open  for  such  purposes. 
Tbe  defendants  may  have  been  deceived, 
bat  this  does  not  alter  the  character  of  their 
entry  upon  the  lands  of  plalntut.  They  went 
on  them  without  any  color  of  right  or  an- 
thorlty,  and  stand  In  the  same  position  as 
the  defendant  Sledge  in  the  case  referred  to. 
Possession  is  solely  Hie  prima  facie  evidence 
of  title.  The  entry  on  the  land  was  unlawful; 
and  as  no  title,  other  than  the  trespass,  is 
exhibited,  the  defendants  cannot  dispute  the 
apparent  tlUe  of  plaintiff.  Stille  v.  Shall. 
41  La.  Ann.  816,  6  South.  634.  Judgment  af- 
firmed. 

On  Application  for  Rehearing. 

The  earnestness  of  the  argument  for  a 
rehearing  in  this  case  has  prompted  us  to 
a  careful  re'«xamination;  and.  If  our  con- 
clusions prove  disappointing  to  the  defend- 
ants, we  trust  they  will  be  accepted  as  the 
result  of  a  diligent  effort  on  our  part  to  give 
to  the  controversy,  inrevious  phases  of  which 
have  been  before  us,  our  best  attention. 

When  defendants  (sued  for  land)  hold  by 
different  titles,  they  cannot,  as  a  general  rule, 
be  Joined,  because  their  defenses,  necessarily, 
are  different  In  this  case  the  defendants  ex- 
hibit no  title  whatever,  common  or  Indlvid- 
uaL    There  is,  it  Is  true,  on  the  part  of 


some  of  the  defendants,  the  averment  that 
they  made  homestead  entries  of  portions  of 
the  land;  but,  in  our  view,  such  entries,  even 
if  sustained  by  proof,  would  not,  under  the 
circumstances  of  this  case,  distinguish  the  po- 
sition of  those  who  assert  such  entries  from 
that  of  trespassers.  Hence,  we  have  the  case 
of  the  plaintiff  asserting  title  to  a  tract  of 
land  on  which  various  persons  have  settled. 
The  defendants  are  not  distinguished  by  any 
difference  in  the  titles  they  hold,  for  they 
hold  none.  They  stand  on  one  common 
ground  of  naked  possession.  We  are  aware 
of  no  rule  or  test  by  which  plaintiff  could 
divide  Us  action.  On  the  othK  hand,  all 
these  defendants  have  a  common  interest  In 
disputing  plaintiff's  title.  If  plaintiff  had 
brought  as  many  different  suits  as  there  are 
defendants,  all  could  Join  in  the  defense,  and 
to  the  consolidation  of  the  suit  there  could  be 
no  objection.  If  consolidation  to  save  costs 
would  have  been  authorized,  the  ^opriety  is 
enforced  of  Joining  all  these  defendants  in 
one  suit  We  think,  therefore,  the  excep- 
tion of  misjoinder  is  not  well  taken.  Sup- 
port of  this  view  Is  to  be  found  in  the  gen- 
eral rules  of  pleading,  and,  we  are  inclined 
to  believe,  admits  of  abundant  support  in  au- 
thority. We  find  one  case  in  point  and 
those  cited  in  plaintiff's  brief,  to  which  we 
have  not  had  access,  seemed  to  sustain  the 
pleadings  in  this  case.  Derbes  v.  Romero,  28 
La.  Ann.  644;  McCabe  v.  Worthington,  16 
How.  88;  Shields  v.  Thomas,  18  How.  253; 
Gaines  v.  Chew,  2  How.  642.  In  the  cases 
of  Gaines  v.  New  Orleans,  1  Woods,  104,  Fed. 
Cas.  No.  6,177,  the  defendants,  charged  as 
possessors  in  bad  faith,  were  Joined  in  one 
bill,  as  we  remember  the  cases.  Gaines  v. 
Agnelly,  1  Woods,  238,  Fed.  Cas.  No.  5,173. 

The  defendants  put  at  Issue  the  corporate 
capacity  of  plaintiff.  The  Vlclcsburg,  Shreve- 
port  &  Texas  Railroad  Company  was  created 
tn  1853  to  construct  a  railroad  from  the  Texas 
line  to  Vlcksburg  via  Greenwood,  Shreve- 
port  and  Monroe.  In  aid  of  this  railroad,  or, 
as  the  act  of  congress  expressed  it  "&  rail- 
road," between  these  points  and  the  line 
stated,  congress  granted.  In  1856,  alternate, 
odd  sections  of  land,  for  six  sections  in  width, 
on  each  side  of  the  road.  The  grant  stipn- 
lated  the  road  should  be  constructed  In  10 
years,  or  the  lands  should  revert  to  the  Unit- 
ed States.  It  is  not  disputed  that  the  grant 
was  accepted  by  the  company,  lands  selected, 
and  the  listing  approved  by  the  government 
as  provided  by  the  act  of  congress  of  1856 
(11  Stat  18).  Thereafter,  in  September,  1857, 
the  company  executed  and  issued  bonds  to 
a  large  amounc,  secured,  as  usual  in  railway 
mortgages,  on  its  roadbed,  lands,  and  tnn- 
chises;  and  the  mortgage  specially  embraced 
the  420,924  acres  of  land  embraced  in  the 
grant  On  these  bonds,  extant  and  unpaid 
in  1879,  by  appropriate  proceedings  In  tbe 
United  States  chrcult  coun,  fifth  circuit  and 
district  of  Louisiana,  the  bondholders  fore- 
closed their  mortgage,  and,  at  the  master's 
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sale  under  tbe  decree  of  the  court,  acqtilred, 
through  a  committee  selected  by  them,  the 
railroad.  Its  lands  and  franchises,  covered  by 
the  mortgage.  We  do  not  appreciate  that 
any  objection  is  or  can  be  urged  to  these 
proceedings.  They  exhibit  the  usual  method 
by  which  railroad  franchises  are  transferred 
when  bondholders  exact  their  rights.  It  has 
never  been  supposed  that  such  proceedings 
end  the  corporate  existence,  for,  if  this  were 
the  case,  railroad  mortgages  would  confer  no 
rights,  and  railroad  bonds  disappear  as  se- 
curities. It  must  be  accepted,  then,  that 
the  sale  passed  the  corporate  franchises  to 
the  purchasers.  In  that  condition,  the  pur- 
chasers availed  themselves  of  Act  No.  38  of 
the  legislature  of  1877,  which  authorizes  the 
purchasers  of  railway  property  and  fran- 
chises to  bold  all  such  proi>erty,  and  operate 
the  railroad,  the  same  as  the  company  that 
executed  tbe  mortgage.  The  act  further  au- 
thorized the  purchasers  to  fix  and  divide  the 
stock  bought,  adopt  a  name,  and  organize 
anew  the  company  by  electing  a  board  of  di- 
rectors. WbeD  all  this  was  effected,  the  act 
provided  for  the  filing  of  the  organization 
certificate  In  the  office  of  the  secretary  of 
state;  and,  this  done,  the  act  declares  the 
comi>any  shall  be  deemed  a  body  corporate, 
tmder  the  name  chosen,  as  fully  as  If  char- 
tered anew  by  the  legislature.  We  find  from 
the  record  that  all  these  provisions  were  com- 
piled with  by  the  purchasers,  and  the  cor- 
poration once  known  as  the  Vlcksburg, 
Shreveport  &  Texas  Railroad  Company  has 
become  the  Vlcksburg,  Shreveport  &  Pacific 
Railroad  Company,  If  there  is  any  virtue  In 
the  Judicial  proceedings  to  foreclose  the  mort- 
gage, and  th6  legislative  act  of  1877.  There 
was  no  creation  of  any  new  corporation,  but 
the  continuation  of  a  subsisting  corporation 
nnder  a  new  name.  The  act  has  stood  un- 
challenged for  years,  nor  Is  the  court  advised 
of  any  ground  on  which  It  can  be  assailed. 
It  is  not  of  easy  application  that  there  can  be 
any  repugnancy  to  the  organic  law  in  le^s- 
latlon  of  this  character,  so  necessary  to  give 
effect  to  the  changes  so  apt  to  occur  in  tbe 
operation  of  railroads.  The  court  conceives 
that  the  present  Vicksbiu-g,  Shreveport  & 
Pacific  Railroad  Company  must  be  deemed 
clothed  with  all  the  rights  of  its  predecessor, 
and  is  a  subsisting  corporation,  and  is  com- 
petent to  stand  in  Judgment 

Nor  can  it  be  denied  that  the  lands  sued 
for  in  this  case  are  embraced  In  the  grant 
of  1866.  Unless  that  grant  has  been  with- 
drawn or  annulled,  the  present  corporation 
Is  vested  with  title  to  the  lands.  These  de- 
fendants Insist  the  lands  have  reverted  to  tbe 
United  States  by  tbe  lapse  of  time,  1.  e.  the 
10  years;  that  the  company  did  not  build  the 
road  on  the  original  line;  that  the  legislatiH^ 
of  Louisiana  has  declared  the  grant  forfeited; 
and  other  defenses  are  advanced,  assailing 
tbe  right  of  the  corporation  to  the  lands 
granted.  It  is  true  the  railroad  was  not  com- 
pleted wttbln  the  time  stipulated  in  the  grant 
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It  is  also  true,  we  believe,  there  was  a  devia- 
tion  from  the  line  originally  designed  for 
the  road.  But  it  is  equally  true  the  road  has 
been  completed,  and  the  United  States  has 
never  insisted  on  any  cause  of  forfdture,  and 
has  never  forfeited  the  grant  From  time  to 
time  the  cerdficates  of  the  completion  of  the 
road  have  been  filed  in  the  office  of  the  com- 
missioner of  the  general  land  office,  and, 
though  long  after  the  10-year  limit,  have  been 
accepted  as  satisfactory  evidence  of  compli- 
ance with  the  grant  So  long  as  the  grantor 
Interposes  no  objection,  we  cannot' perceive 
the  right  of  defendants  to  urge  noncompli- 
ance with  conditions  we  must  deem  waived 
by  the  grantor.  We  do  not  enlarge  on  this 
point  because,  In  our  view,  unnecessary,  es- 
pecially in  view  of  tbe  elaborate  decisions  In 
Railroad  Co.  v.  Sledge,  41  La.  Ann.  896,  6 
South.  725;  Mower  v.  Kemp,  42  La.  Ann. 
1007,  8  South.  830;  and  State  v.  Vlcksburg, 
S.  &  P.  B.  Co.,  44  La.  Ann.  981.  11  South. 
865. 

Nor  can  we  understand  how  the  state  of 
Louisiana  can  forfeit  lands,  or  declare  an- 
nulled the  grant  of  1856.  The  state  has  no 
Interest  It  was  the  trustee  under  the'  act 
of  1856,  but  its  functions  have  long  since 
ceased,  and  before  tbe  legislative  act  in 
wbidi  It  undertook  to  annul  the  grant  44 
La.  Ann.  081, 11  South.  865. 

We  have  given  careful  attention  to  the 
claims  advanced  In  behalf  of  some  of  the 
defendants,— that  they  hold  under  homestead 
entries.  If  such  entries  had  t>een  made,  they 
would  have  been  In  the  face  of  tbe  grant  and 
with  the  implied  notice  that  the  grant  stood, 
notwithstanding  all  conditions  and  limits' 
tions,  unless  Insisted  on  by  the  United  States. 
In  our  view,  the  proof  falls  to  show  any 
homest^d  entries,  except  those  held  toe  can- 
cellation by  the  officials  of  the  land  office. 
In  our  opinion  the  defendants  stand  simply 
as  Irespassers  without  titl&  It  is  well  set- 
tled In  our  Jurisprudence  that  claims  for 
Improvements  by  defendants  in  this  position 
are  admitted  sparingly.  We  find  no  evidence 
in  tbe  record  that  defendants  have  made  im- 
provements of  that  character  tha/t  some  cases 
have  recognised  as  affwdlng  a  basis  for  a 
claim  against  the  owner.  Pearce  v.  Fran- 
tum,  16  La.  414;  BailUo  v.  Bumey,  3  Rob. 
(La.)  317;  Williams  v.  Booker,  12  Rob.  (La.) 
254.  But,  waiving  this  question,  it  Is  set- 
tled that  trespassers  wtthont  title,  and  with 
knowledge,  or  presumed  icnowledge,  of  tbe 
title  of  the  owner,  owe  fruits  from  the  date 
Of  their  possession,  and  we  see  no  objection 
to  the  verdict  and  Judgment  that  compen- 
sates any  supposed  liability  for  improve- 
ments by  the  claim  of  plaintiff  for  rents  and 
revenues.  Donaldson  v.  Hull,  7  Mart  (N. 
S.)  112;  Lowry  v.  Brwin,  6  Rob.  (La.)  192; 
Baillo  V.  Bumey,  12  Rob.  (La.)  256.  The 
verdict  was  for  plaintiff,  with  the  addition 
of  compensating  the  claim  for  improvements 
with  that  fcHT  revenue;  Judgment  followed 
the  rerdlct  tmd  both  substantially  responded 
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to  the  iBsnea;  and  we  do  not  tbink  the  objec- 
tion of  the  defendant  on  thla  ground  Is  well 
taken. 

It  la  ondonbtedly  better  that  Jnries  should 
be  kept  together  afba  the  charge,  and  It  la 
iDopUedly  required  by  the  Coda  But  merely 
because,  in  thla  case,  there  was  a  separa- 
tion, we  do  not  think  the  verdict  should  be 
set  aside.    Beheailng  refused. 


(4S  La.  Ann.  IXtt) 

SPENOBB  ▼.    800TT,    Sheriff,   et  aL     (No. 

1,289.) 
(Supreme  Court  of  Louisiana.    Jane  IS,  1884.) 

HomarxAD  Riom  —  TauisrEB  or  Pbofbrtt  to 
Win— Bffbot  —  ATT^cBMEirr  bt  Chbditobs — 
RBmmoiATioii  or  Comkumitt  bt  Wira 

1.  Where  a  hi»I>and  has  legally  sdected 
and  recorded  a  homestead,  the  homestead  right 
li  not  destroyed  by  the  fact  that,  snbseqnently 
thereto^  personal  property  of  the  husband  not 
indnded  In  the  declaration  is  transferred  by 
him  to  his  wife  in  payment  of  paiaphemal 
f nnds  of  hers  received  by  him  and  conTerted  to 
his  own  use,  thus  placing  this  property  b^ond 
the  reach  of  his  creditors.  The  constitution 
oontemplates  the  possibility  of  the  coexistence 
of  ownership  of  parapbemal  property  by  the 
wife  with  a  homestead  right  In  the  husband 
where  the  valve  of  the  property  of  the  wife 
is  within  the  limit  fixed  by  it. 

2.  If  the  wife  has  legal  rights  which  she 
has  enf(Hrced  In  a  legal  manner,  her  motives 
in  exerdring  her  rights  do  not  concern  the  cred- 
itws  of  the  husband.  If  she  has  no  legal  rights, 
or  has  enforced  them  in  an  illegal  manner,  the 
remedy  of  the  creditors  is  to  attack  the  Jndg- 
ment  which  recognizes  them,  and  the  transfer 
made  under  the  judgment,  to  have  it  set  aside, 
and  the  property  included  in  the  transfer  sub- 
jected to  the  payment  of  theh-  claims. 

8.  Where  the  community  of  acquets  and 
gains  is  dissolved  by  a  judgment  of  separation 
of  properly,  the  wife,  in  the  absence  of  evidence 
on  the  subject,  is  presumed  to  have  renounced 
the  community,  a.  wife  who  renounces  the 
community  stands  as  a  third  person  quoad  the 
community. 
(Syllabus  by  the  Ck>urt) 

Appeal  from  district  court,  parish  of  Rich- 
land;  Carey  J.  Bills,  Judge. 

Suit  by  James  L.  Spenoer  against  Lem 
Scott,  sheriff,  and  others,  to  restrain  the  sale 
of  certain  proi)erty  under  ^ecuttcHL  Judg- 
ment for  plaintiff,  and  defendant  Meyers  ap- 
peals.    Modified. 

Ounby  ft  Sholars,  for  appellant  Robert 
Whetstone,  for  appellees. 

NI0HOLL8,  O.  J.  ▲  certain  piece  of  land 
in  the  parlsb  of  Richland,  containing  120 
acres,  mora  w  less,  also  one  horse,  two 
mares,  four  mules,  one  wagon,  and  one  Img- 
gy,  having  been  seised  by  the  sheriff  of  that 
parish  in  executlcm  of  a  writ  of  fi.  fa.  in  the 
case  of  Mrs.  Carrie  P.  Meyers  against  James 
L,  Spencer,  the  seised  debtor  enjoined  the 
sale  of  the  land,  of  the  horse,  and  of  the 
wagon,  and  demanded  a  release  of  the  same, 
with  damages,  <»  the  ground  that  th^  wore 
exempt  from  seizure  and  sale  under  articles 
219  and  220  of  the  constitution  of  the  state 
and  Act  Nok  114  of  1880,  as  the  said  property 


had  been  set  aside  and  reoNrded  as  a  home- 
stead. Plaintiff  In  execntkn  answered,  de- 
nying that  Spencer  had  any  legsl  or  Just 
grounds  for  the  injunction.  She  admitted 
that  the  sheriff  seised  the  pnverty,  but  de- 
nied that  the  same  Is  exempt  under  the 
homestead  laws  of  the  state.  She  denied 
that  her  debtor  ever  complied  with  the  condi- 
tions prescribed  by  law  for  securing  the 
homestead  exemption,  and  avored  that  the 
declaration  filed  by  him  more  than  10  years 
before  was  defective,  insufficient,  and  void. 
She  specially  denied  that  the  horse  and  wag- 
on, the  sale  of  which  Is  enjoined,  are  ooa- 
tained  In  ae  described  by  said  declaration. 
She  further  averred  that  Spenoer  abandoned 
and  forfeited  all  right  to  claim  said  property 
as  a  homestead  by  having  his  wife  sue  him 
for  a  separation  of  property,  and  obtaining 
a  Judgment  dissolving  the  community,  and 
decreeing  him  to  be  indebted  to  her  for  a 
large  sum,  under  which  Judgment  he  attempt- 
ed to  transfer  to  her  all  Ms  property  not 
covered  by  the  homestead  claims,  thereby 
committing  a  fraud  on  the  seldng  creditor, 
and  rendering  it  Impossible  for  her  to  ooUe<4 
the  debt  due  the  succession  of  Meyers  by  the 
community  of  which  Spencer  was  head  and 
master.  She  specially  denied  plaintiffs  right 
to  dalm  a  homestead  in  the  land  hdd  in  in- 
dlvislon  by  him  with  his  wife  after  the  dis- 
solution of  the  community,  and  denied  the 
l^ality.  Justice,  and  good  faith  of  his  claim 
to  a  homestead  after  there  bad  Iieen  a  sep- 
aration of  property  colluslvely  entered  Into 
between  him  and  his  wife  for  tlie  purpose 
of  placing  a  part  of  his  property  beycmd  the 
reach  of  his  credltora.  She  averred  that  aU 
the  proceedings  in  the  suit  for  s^Miratton, 
and  In  an  injunction  taken  out  in  the  district 
court  for  Richland  by  the  wife,  against  the 
sale  of  the  four  mules  seised,  on  the  ground 
that  they  were  her  separate  property  under 
the  act  of  transfer  mentioned,  were  insti- 
gated by  and  carried  on  under  the  direction 
of  Spencor,  and  he  is  estt^ped  in  law  and 
morals  from  aaaertlng  or  claltulng  a  home- 
stead exemption  In  the  community  property; 
and  denied  that  he  is  entitied  to  the  same  ca 
any  ground  whatsoever.  She  prayed  that 
plaintiff's  demand  be  rejected,'  the  Injmictloa 
dissolved,  and  that  she  have  Judgment  in 
reconvention  against  Spencer  and  the  surety 
on  his  bond  In  solido  (or  20  per  cent  oo  the 
amount  of  the  writ  enjoined,  as  special  dam- 
ages, and  10  per  oait  thereon  as  general 
damages.  The  sheriff,  who  bad  I>een  made  a 
party,  averred  he  had  no  interest  faa  the  liti- 
gation; that  he  was  proceeding  regularly 
with  the  execution  of  a  legal  writ  when  en- 
Joined.  He  prayed  that  iriaintUTs  demand 
against  him  be  rejected.  On  trial  the  dis- 
trict court  rendered  Judgment  perpetnatiDg 
the  Injuncticm.  The  seising  creditor  baa,  un- 
der the  amendment  to  article  81  of  the  con- 
stitution, bron^t  the  case  befOra  this  court 
on  appeaL  Appellee  has  filed  an  answer 
praying  that  the  Jndgmoit  be  ameaded,  so  as 
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to  allow  him  $100  damages  for  attomeyB' 
fees.  A  certified  copy  of  tlie  decloratlan  of 
homestead  made  hy  plaintiff  In  Injunction, 
together  with  the  certiflcate  of  its  registry  in 
the  parish  of  Richland,  Is  in  the  record.  It 
seems  to  conform  to  the  requirements  of  the 
articles  of  the  constitution,  and  to  the  provi- 
sions of  Act  No.  114  of  1880.  Defendant  in 
injunction  declares  it  to  be  "defectlTe,  insuffi- 
cient, and  T<Hd,"  but  we  have  not  been  In- 
formed, either  in  the  argument  or  the  brief 
of  counsel,  upon  what  this  assertion  is  based. 
The  only  departure  from  article  219  of  the 
constitution  which  we  notice  Is  the  placing  of 
a  "mule"  upon  the  ex«uptton  list,  instead 
of  a  "worlc  horse."  It  is  not  claimed  that 
Spencer's  wife,  either  at  the  time  of  the  dec- 
laration of  the  homestead  or  since,  has  had 
prc^erty  of  h«r  own  sufficient  In  value  to 
deprive  the  busl>and  of  his  right  of  exemp- 
tion. The  property  wtilch  she  owned  at  the 
tim«  of  the  seizure  seems  to  have  consisted 
^cclusively  of  mules  (among  which  Is  the  one 
referred  to  in  the  declaration  of  homestead), 
transferred  to  her  by  her  husband  In  pay- 
ment of  the  judgment  which  she  obtained 
against  lilm  in  restitution  of  paraphernal 
funds  of  the  wife  received  by  him  and  con- 
verted to  his  own  use. 

The  constitution  contemplates  the  possibil- 
ity of  the  coexistence  of  a  right  by  the  hus- 
band to  a  homestead  with  ownership  of  par- 
aphernal property  by  the  wife,  provided  the 
value  of  this  paraphernal  property  be  under 
$2,000.  The  evidence  shows  that  at  the  time 
of  the  declaration  of  homestead  Spencer 
owned  four  mules,  of  which  three  died,  but 
that  he  replaced  these  by  others;  that,  not 
long  before  the  seizure  in  the  present  suit, 
Mrs.  Spencer  instituted  a  suit  against  her 
husband  for  a  separation  of  property,  pray- 
ing for  a  moneyed  judgment  against  him  for 
moneys  of  hers  alleged  to  have  been  received 
by  him  and  convo-ted  to  his  own  use;  that 
she  obtained  judgment  In  conformity  to  her 
prayer,  and  that  In  satisfaction  of  this  judg- 
ment the  four  mules  owned  by  her  husband 
were  transferred  to  her,  and  that  they  are 
now  used  in  the  cultivation  of  the  farm.  It 
Is  claimed  that  all  the  proceedings  in  the  suit 
for  separation  were  collnsively  carried  on  for 
the  purpose  of  placing  a  part  of  the  property 
beyond  the  reach  of  his  creditors,  and  of 
committing  a  fraud  on  defendant  in  injunc- 
tion, putting  it  out  of  her  power  to  collect  the 
debt  due  the  succession  of  Meyers  by  the 
community  of  which  James  L.  Spencer  was 
the  head,  and  that  they  were  instigated  and 
carried  on  under  the  direction  and  control  of 
the  husband.  The  reality  of  the  claims  of 
the  wife  against  the  husband  Is  not  disputed. 
No  attack  upon  the  judgment  is  made.  The 
wif^  is  not  a  party  to  this  suit  The  conten- 
tion, as  made,  is  that  she  could  not,  and 
should  not,  legally,  in  good  morals  and  eq- 
uity, enforce  her  judgment,  in  view  of  the 
exemptions  claimed  by  the  husband  and  the 
existence  of  debts  due  by  him  to  other  par- 


ties. The  main  tellance  of  appellant  for  re- 
versal of  the  Judgment  is  in  successfully  hold" 
ing  that  the  dissolution  of  the  community  be- 
tween Spencer  and  wife  (brought  about  by 
the  judgment  of  separation)  had  the  effect 
to  destroy  the  right  of  exemption  asserted  in 
the  declaration.  The  theory  upon  which  this 
result  is  based  is  that  the  dissolution  of  the 
communlly  operated  ipso  facto  a  diange  from 
ownership  of  the  property  in  Its  entirety  by 
the  community  to  joint  ownership  by  each 
of  the  two  spouses  of  an  undivided  one-half 
Interest  therein;  that,  by  reason  of  the  own- 
ership being  no  longer  of  the  property  in  its 
entirety,  and  of  the  fact  that  the  homestead 
exemption  cannot  be  made  to  cover  undivid- 
ed joint  interests,  the  homestead  In  this  case 
ceased  to  exist  The  seizing  creditor  has 
overlooked  the  fact  that  the  acceptance  or  re- 
nunciation of  the  community  of  acquets  and 
gains  by  the  wife  Is  a  matter  resting  entire?y 
upon  her  own  will,  and  that  where  it  is  dis- 
solved by  reason  of  a  separation  of  property 
both  allegation  and  proof  that  she  has  ac- 
cepted are  necesssary  to  be  made  to  justify  a 
court  In  dealing  with  her  Interests,  or  those 
of  the  husband,  ftom  that  standpoint  Her- 
man V.  Tbeurer,  11  La.  Ann.  70;  Andrich  ▼. 
Lamothe,  12  La.  Ann.  76;  Rev.  Civ.  Code, 
art  2420.  Under  such  circumstances,  the  inre- 
sumption  is  that  she  has  r^iounced.  It  is 
not  alleged  nor  proved  that  Mrs.  Spencer  has 
accepted  the  community.  The  renouncing 
wife  stands  quoad  the  community  as  a  third 
person  (Lombas  v.  Collet  20  La.  Ann.  80), 
and  she  Is  not  prejudiced  In  her  legal  rights 
by  any  moral  obligation  which  it  may  be 
supposed  rests  upon  her  to  see  that  her  hus- 
band's debts  to  others  be  paid.  So  far  from 
this,  the  wife,  in  dealing  with  her  husband 
in  reference  to  her  property  rights,  is  often 
upheld  and  protected  where  dealings  of  like 
character  tietween  the  husband  and  one  of 
his  creditors  under  similar  circumstances  and 
conditions  would  be  liable  to  be  set  aside  as 
fraudulent  Mrs.  Spacer  either  had  or  had 
not  legal  rights  against  her  husband's  prop- 
erty. If  she  had,  and  enforced  them  legally, 
her  motives  in  exercising  them  play  no  part 
in  this  controversy.  If  she  had  not  legal 
rights,  or  did  not  enforce  them  legally,  the 
remedy  which  the  seising  creditor  should 
have  pursued  was  to  Iiave  attacked  the  judg- 
ment, and  the  transfer  under  it,  as  illegal, 
fraudulent,  or  unreal,  had  it  set  aside,  and 
the  property  covered  by  the  transfer  sub- 
jected to  the  satisfaction  of  her  claim.  A 
fraudulent  judgment  and  fraudulent  or  simu'' 
lated  or  illegal  transfer  could  be  set  aside. 
The  legal  result  of  their  having  been  resort- 
ed to  by  the  spouses  would  not  be  the  de- 
struction of  the  homestead  right,  to  which 
they  were  entitted  under  the  law  and  the  con- 
stitution. We  see  no  reason  for  enjoining 
the  sale  of  the  hwse  which  was  seized  In 
tills  case.  It  was  not  included  In  the  ex- 
emption  list  which  was  recorded,  and,  be- 
sides this,  there  has  I)een  no  attempt,  made  to 
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show  that  It  was  a  "work  horse."  -We  think 
the  injonctlon  as  to  it  should  have  been  dls- 
Bolved.  Bach  side  should  pay  its  own  attCMr- 
neys'  fees.  For  the  reasons  horeln  assigned. 
It  is  wdered,  adjudged,  and  decreed  that  the 
Judgment  appealed  from  be,  and  the  same  is 
hereby,  amended  by  dissolving  the  injunc- 
tion which  issued  in  this  case  as  to  the  horse 
seized,  but  that  otherwise  it  stands  affirmed. 
Ciosts  of  appeal  to  be  paid  by  appellee. 


W  lA.  Ann.  lOK) 

Snccession  of  LANAUX    (No.  11356.) 

(Supreme  Oonrt  of  Louisiana.    March  12, 1894.) 

PutDGB— Deposit  -with  Third  Person— Pailubb 

TO  Dblivkr  to  Ckbditob— Effect. 

1.  A  debtor  who  deposits  with  a  third 
party  pledges  for  his  creditor,  presumably  pur- 
chased with  trust  funds,  and  who  informs  the 
creditor  of  the  deposit,  who  accepts  the  third 
party  as  a  depositary,  loses  control  and  posses- 
sion of  said  pledge.  The  depositary  holds  the 
pledge  for  the  benefit  of  the  pledgee.  That  the 
tiiird  party  is  the  clerk  of  the  pledgor  does  not 
destroy  the  effect  of  the  pledge. 

2.  A  deposit  of  money  lost  or  misappropri- 
ated by  an  insolvent  depositary  does  not  give 
the  depositor  a  general  privilege  on  the  estate 
of  the  depositary  for  the  return  of  the  money. 

On  Rehearing. 

1.  Delivery  of  the  property  pledged  to  the 
creditor,  or  to  the  third  person  to  hold  possession 
for  the  creditor,  is  indispensable  to  perfect  the 
contract  of  pledge;  and,  when  delivered  to  the 
third  person,  he  must,  of  course,  know  of  the 
trust,  and  accept  the  obligation  it  imposes. 
Rev.  Civ.  Code,  arts.  3133,  3152,  3162;  Code 
Nap.  art.  2076;  28  Laurent,  Droit  Civil,  p.  162, 
pars.  464,  470,  471,  484;  3  Mourlin,  5Examen 
du  Code  Nap.  p.  482,  par.  1218;  7  Boilleux, 
Commentaire  du  Gage  (3d  Series)  p.  129;  Jones, 
Pledges.  §§  23,  27,  28,  et  seq. 

2.  Hence,  no  pledge  is  accomplished  by  the 
debtor  executing  his  note  in  favor  of  his  cred- 
itor; attaching  l>onds  and  certificates  of  stock 
to  secure  its  payment;  placing  note  and  secu- 
rities, in  a  paclcage  marked  with  the  creditor's 
name,  in  the  box  of  the  debtor,  in  bank;  the 
debtor  at  the  same  time  instructing  his  clerk 
having  the  key  of  the  bank  box  to  deliver  the 
package  on  the  request  of  the  creditor,  and  al- 
though the  instructions  are  communicated  to 
the  creditor,  and  all  is  done  in  pursuance  of  a 
pledge  promised  the  creditor,  but  no  ddivery 
ever  having  been  made,  and,  when  the  debtor 
dies,  the  securities  remaining  in  his  bank  box, 
deposited  and  held  as  his  property.    Id. 

8.  In  such  case  the  clerk  of  the  debtor,  be- 
cause he  receives  the  instructions  of  Iiis  em- 
ployer to  deliver  the  securities  and  communi- 
cates such  instructions  to  the  creditor,  does 
not  become  "the  third  person  agreed  upon"  to 
take  possession  of  the  securities  for  the  cred- 
itor, required  by  the  Code  when  the  pledge  is 
E reposed  to  be  perfected  by  that  method  of  de- 
very.  Least  of  all  can  we  hold  that  by  audi 
instructions,  and  their  communication,  is  any 
shadow  of  possession  passed  to  the  clerk,  of  se- 
curities in  his  employes  bank  l>ox,  never  taken 
from  it  until  his  death,  when  his  executor  takes 
charge  of  box  and  contents.    Id. 

4.  Instructions  of  an  employer  to  his  clerk, 
with  reference  to  the  delivwy  of  the  employer's 
securities  to  one  of  his  creditors,  and  commu- 
nicated to  the  creditor,  whatever  their  force  in 
the  life  of  the  employer,  certainly  cease  to  have 
any  effect  when  the  death  of  the  employer  oc- 
curs, no  delivery  bavins  ever  been  made. 

6.  Death  of  the  debtor  fixes  the  right*  of 
his  creditors  as  tliey  exist  at  that  moment,  and 


a  proposed  pledge,  not  perfected  by  delivery 
when  the  debtor's  death  occurs,  confers  no 
rights.     Rev.  Qv.  Code,  arts.  3133,  3152,  3162, 


rignti 
8182, 


3182,  3185;  Buard  ▼.  Lemee,  12  Rob.  (La.)  243; 
Boyce  v.  Escoffie.  2  La.  Ann.  872;  SUdell  v. 
Pritchard,  6  Rob.  (La.)  101;  Martin  t.  Wil- 
liams, 3  La.  Ann.  682. 

Watkins,  X,  dissenting. 

(Syllabus  by  the  (Tourt) 

Appeal  from  dvll  district  court,  parish  ot 
Orleans;    Frederick  D.  King,  Judge. 

In  the  matter  of  the  succession  of  Pierre 
Lanauz.  On  opposition  to  provisional  ao 
count  of  executor.  From  &  decree  sustain- 
ing certain  of  the  oppositions,  Joseph  B. 
Hymel  and  others  appeaL   Affirmed. 

Albert  Voorhles,  for  appellants  Joa  R.  Hy- 
mel, the  Succession  of  O.  Hymel,  and  Mrs. 
F.  B.  Tasshi.  Felix  P.  Pochfi,  for  appellant 
Mrs.  F.  B.  Tassln.  Chas.  F.  Claiborne,  tar 
appellants  Denis  Lanaux  and  testamentary 
executor.  Thomas  J.  Semmes  and  Legendre^ 
for  appellant  Estate  of  Seraphln  Hymd. 
James  McConnell,  for  appellee  State  Nat 
Bank.  E.  Howard  McCaleb,  for  appellees 
People's  Nat  Bank,  New  Orleans  Nat  Bank, 
and  George  Dlonne.  Seattle  &  Beattie,  for 
appellee  George  Dlonne.  Farrar,  Jonas  & 
Kruttschnitt,  for  appellees  Glover  &  Oden- 
dahL  William  S.  Benedict  and  Robert  G. 
Dusug,  for  appellees  Joseph  Walton  &  Co. 
and  Moran  &  Wood.  John  B.  Fisher,  for  ap- 
pellee People's  Slaughterhouse  Co. 

McENERY,  J.  Pierre  Lanaux,  commission 
merchant  and  factor,  died  in  the  city  of  New 
Orleans  September  6,  1892.  He  was  the 
agent  for  Mrs.  B.  Tassln,  Octave  Hymel,  de- 
ceased, and  J.  R.  and  Serapbln  Hymd. 
These  parties  Intrusted  their  funds  to  La- 
naux  for  investment,  without  specifying  and 
directing  the  mode  of  investment  These 
funds  were  never,  except  In  case  of  Mrs. 
Tassln,  loaned  to  Lanaux;  and  he  was  never 
authorized  to  use  them  for  his  own  pur- 
poses, or  In  bis  business.  The  mandate,  as 
shown  by  the  witnesses  and  the  correspond- 
ence between  the  parties,  was  to  Invest  their 
funds.  They  were  deposited  by  them  with 
Lanaux  for  this  purpose,  and  none  oths. 
On  the  accounts  current  furnished  these  sev- 
eral parties.  It  was  noted  that  the  funds  had 
been  Invested,  without  saying  in  wliat  pan- 
ticular  manner.  A  short  time  before  his 
death,  Lanaux,  for  the  amounts  which  he 
had  for  Investment  for  these  parties,  made 
up  separate  packages  In  separate  envelopes, 
in  which  were  placed  his  Individual  notes 
for  the  amount  due  each,  with  bonds  and  cer- 
tificates of  stock,  with  the  usual  blank  pow^ 
of  attorney  to  transfer  attached  to  them. 
On  each  envelope  or  package  was  indorsed 
the  name  of  the  party  to  whom  it  belonged. 
They  were  placed  In  a  bank  box,  and  this 
box,  with  the  key,  was  placed  In  the  actnal 
cori)oral  possession  of  De  Jaham,  his  cleric 
This  box  was,  according  to  Lanaux's  instruc- 
tions, placed  in  the  branch  depository  of  the 
State  National  Bank  for  aecuritj  and  safe- 
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keeping,  through  the  Intervention  of  George 
Lanauz,  who  received  the  box  from  De  Ja- 
bam.  De  Jaham  was  Instructed  and  direct- 
ed by  Lanaux  to  deliver  on  demand  these 
packages  to  tbe  persons  to  whom  they  were 
addressed.  He  bad  exclusive  control  of  tbe 
box  containing  these  pledges,  and  says  be 
would  have  delivered  them  to  the  parties  on 
demand.  It  Is  evident  from  the  testimony  of 
De  Jabam  and  George  Lanaux  that  De  Jai- 
bam's  possession  of  the  box  was  full  and 
complete,  and  adverse  to  that  of  TinnawT. 
Mrs.  Xassln,  who  had  Instructed  Lanaux  In 
tbe  same  manner  as  tbe  Hymels  as  to  the  In- 
vestment of  her  money,  subsequently  met 
JrfjnauT,  to  whom  she  loaned  her  money  on 
tbe  faltb  of  tbe  securities  set  apart  for  her, 
with  tbe  understanding  that  De  Jaham  was 
to  be  tbe  depositary  of  the  pledges.  De  Ja- 
bam, after  receiving  these  pledges,  informed 
Mrs.  Tassin  of  bis  possession  of  tbe  same  for 
ber  benefit;  and  she  accepted  De  Jaham  as 
the  depositary  then,  as  she  bad  previously 
signified  ber  assent  to  do  so,  when  she  bad 
tbe  conversation  with  Lanaux  wblcb  resulted 
In  the  lending  of  the  money.  This  statement 
of  tbe  facts  in  relation  to  Mrs.  Tassin  brings 
ber  case  directly  under  tbe  textual  provi- 
sions of  article  8162  of  the  Revised  Qvil 
Code,  and  tbe  Interpretation  placed  upon  the 
same  by  this  court  Peters  v.  Guano  Co.,  42 
La.  Ann.  694,  7  South.  700;  Jacquet  v.  His 
Creditors,  38  La.  Ann.  863;  Weems  v.  Moss 
Co.,  33  La.  Ann.  973;  Conger  v.  City  of  New 
Orleans,  32  La.  Ann.  1250.  Tbe  fact  that 
De  Jaham  was  tbe  clerk  of  Lanaux  could  not 
affect  bis  capacity  to  act  as  a  third  party 
chosen  by  tbe  parties  to  be  the  detainer  of 
the  thing  pledged.  There  was  no  incon- 
sistency in  the  two  relations.  Having  ac- 
cepted tbe  trust,  so  far  as  it  was  concerned,  be 
was  a  stranger  to  Lianaux,  and  in  no  way 
bound,  by  his  private  relations  to  bim,  to  vio- 
late his  obligation  as  a  fiduciary,  and  to  sur- 
render tbe  pledge  to  him;  and  he  so  regard- 
ed It,  as  be  says  be  would  have  delivered  the 
packages,  on  demand,  to  the  parties  for 
whom  they  were  Intended.  Serapbin  Hy- 
mel,  J.  R.  Hymel,  and  Octave  Hymel  w»e 
informed  of  the  investment  of  their  funds, 
either  by  Lanaux  or  De  Jabam,  although  the 
testimony  does  not  show  that  they  were  In- 
formed particularly  as  to  the  mode  of  invest- 
ment It  Is  a  fair  inference,  however,  that 
they  were  Informed  by  Lanaux  and  De  Ja- 
bam, when  they  spoke  to  those  parties,  whom 
tbey  bad  visited  for  tbe  purpose  of  Inform- 
ing tbem  as  to  tbe  fulfillment  of  tbe  trust 
imposed  by  tbem  upon  Lanaux.,  This  Is  cor- 
roborated by  tbe  blank  power  of  attorney 
wblcb  Serapbin  Hymel  refused  to  sign,  tbe 
object  of  which  was  to  remove  and  to  de- 
posit bonds,  bills,  stocks,  notes,  etc.  Taking 
all  tbe  evidence  together,  tbe  Impression 
made  upon  the  mind  Is  that  the  Hymels  bad 
knowledge  of  the  pledging  of  these  bonds, 
stocks,  etc.,  for  tbem,  and  that  tbey  accepted 
De  Jabam  as  tbe  custodian.    Serapbin  Hy- 


mel's  reason  for  refusing  to  sign  tbe  powff 
of  attorney  was  that  be  thought  his  funds 
safely  invested.  This  power  of  attorney  was 
admitted  In  evidence,  over  tbe  objection  of 
tbe  exponents ;  but  it  was  admissible  to 
show.  In  part,  that  Serapbin  Hymel  knew 
that  his  funds  had  been  Invested  In  the  man- 
ner shown  by  the  inventory  and  tlie  account 
and  the  disposition  of  his  funds,  and  tbat  be 
accepted  De  Jaham  as  the  third  party  agreed 
on  between  the  parties  to  detain  the  pledge. 
We  see  no  good  reason  why  the  debtor  can- 
not place  the  thing  pledged  in  the  hands  of  a 
tbird  party,  and  inform  tbe  creditor  of  tbe 
fact,  when.  If  be  accepts  the  third  party,  the 
pledge  becomes  perfected.  Such  seems  to  be 
tbe  doctrine  indicated  in  Peters  v.  Guano 
Co.,  42  La.  Ann.  694,  7  South.  790.  The  suc- 
cession of  Lanaux  could  have  no  greater 
rights  than  the  decedent  If  be  bad  lived, 
would  not  the  pledgees  have  had  the  right  to 
claim  the  things  pledged  to  them  In  the 
bands  of  De  Jabam?  If  a  demand  bad  been 
made  upon  De  Jaham  for  tbe  pledges,  he 
could  not  have  set  up  title  In  Lanaux,  and 
Lanaux  certainly  was  estopped  from  claim- 
ing the  pledges.  In  fact,  be  bad  completely 
divested  himself  i  *  possession  of  tbe  notes, 
bonds,  and  certificates  of  stock  after  De 
Jabam  bad  accepted  the  pledges  from  httai, 
and  bad  been  accepted  as  tbe  detainer  of  tbe 
pledges  by  tbe  pledgees.  Any  attempt  of 
Lanaux  to  dispose  of  tbe  things  pledged,  In 
tbe  hands  of  De  Jabam,  could  have  been  suc- 
cessfully resisted  by  the  pledgees. 

And  another  view  of  the  case  Is  also  fatal 
to  the  demand  of  opponoits.  Conceding  that 
there  was  no  valid  pledge  of  the  property, 
the  relations  between  Lanaux  and  the  Hy- 
mels were  not  those  of  debtw  and  creditor. 
Tbey  never  authorized  Lanaux  to  use  for  bis 
own  purpose,  or  in  bis  business,  their  funds. 
Their  instruction  to  bim,  who  was  their  serv- 
ant and  agent,  was  to  invest  these  funds. 
They  were  informed  that  they  had  been  In- 
vested, and  it  was  so  noted  on  the  accounts 
current  furnished  tbe  Hymels.  Tjnnn-r  in- 
vested  these  funds  In  property  of  which  he 
was  the  owner,  and  placed  tbe  same  in  the 
bands  of  his  clerk,  to  be  delivered  on  demand. 
Tbe  Hymels,  on  his  death,  found  in  bis  suc- 
cession tbe  property  destined  by  Lanaux  for 
tbem.  This  property  was  presumably  pur- 
chased with  their  funds,  and  separated  from 
Lanaux's  property,  and  became  their  proper- 
ty. Beat^  V.  Mcdeod,  11  La.  Ann.  76.  It 
is  tbe  law  that  tbe  Hymels,  in  order  to  se- 
cure tbe  Identical  fund  in  the  Insolvent  suc- 
cession, must  separate  the  fund  from  the 
mass  of  the  succession,  and  distinguish  It 
But  It  is  also  the  law,  where  trust  funds  have 
been  specifically  invested  In  property  which 
can  be  identified,  the  property  must  req>ond 
to  tbe  trust  fund,  and  stand  in  its  stead. 
Tbe  Hymels  therefore  have  tbe  right  to  daim 
tbe  specific  property  purchased  with  their 
funds  by  tbeir  servant  and  agent    Id. 

It  is  contended  by  opponents  that  tbe  notes 
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were  null  and  void  because  signed  and  In- 
dorsed by  De  Jaham,  and  that  he  had  no 
written  authority  to  sign  and  indorse  them. 
The  mandate  to  sign  and  indorse  a  promis- 
sory note  must  be  express  and  special,  bnt  It 
need  not  be  In  writing.  Boyd  v.  Chaffe,  21 
La.  Ann.  476.  De  Jabam's  authority  to  sign 
and  Indorse  the  notes  was  express  and  spe- 
cial, although  not  In  writing.  To  perfect  the 
pledge,  the  delivery  of  the  bonds,  notes, 
eta,  was  sufficient  Rlbet  v.  Batallle,  35 
La.  Ann.  1171;   Rev.  Civ.  Code,  art.  2158. 

On  October  8,  1891,  S.  Hymel  deposited 
with  Lanauz  |23,000.  This  deposit  was  for 
the  purpose  of  meeting  current  expenses  of 
his  plantation.  This  sum  Is  placed  on  the 
account  as  an  ordinary  debt.  It  is  claimed 
by  Hymel  that  his  was  a  trust  fund,  and 
that  the  executor  must  turn  It  over  to  Hy- 
mel's  representatives  before  making  a  dis- 
trlbntiOD  of  Lanaux's  assets  among  his  cred- 
itors. The  fund  has  not  been  identified,  nor 
has  It  been  traced  in  Its  conversion  Into  oth- 
er property.  The  depositor  has  no  general 
privilege  on  the  property  of  the  agent  Lan- 
oue  V.  Dumartrait  25  La.  Ann.  478;  Succes- 
sion of  Stone,  31  La.  Ann.  314.  It  must 
therefore  be  rated  as  an  ordinary  debt  against 
the  succession  fund. 

The  opposition  to  the  claim  of  the  Flant^s' 
Fertilizing  Company  Is  not  well  founded. 
The  proof  is  inaufflclent  to  sustain  It  The 
district  Judge  was  of  this  opinion,  and  we 
see  no  reason  to  disturb  his  ruling. 

Walton  Sc  Co.  and  Moran  &  Wood's  claim 
for  a  privilege  for  coal  furnished  the  planta- 
tion was  properly  allowed,  restricted  as  it 
was  to  coal  furnished  for  making  the  crop  of 
sugar  on  .the  several  plantations. 

It  Is  therefore  ordered,  adjudged,  and  de- 
creed that  the  Judgment  appealed  from  be 
amended  so  as  to  reverse  that  part  of  the  de- 
cree sustaining  the  oppositions  to  the  claims 
of  Seraphln  Hymd,  Octave  Hymel,  Joseph  R. 
Hymel,  Mrs.  P.  B.  Tassln,  to  be  paid,  by 
preference  and  privilege,  out  of  certain  notes 
and  bonds,  shares  of  stock,  etc.,  pledged  to 
them,  and  mentioned  in  the  Inventory  and 
on  the  account  of  the  executor;  and  It  Is  now 
ordered  that  the  opposition  to  the  same  be 
dismissed,  and  said  claims  be  recognized  as 
placed  on  the  account  In  all  other  respects 
the  Judgment  Is  afSrmed;  the  succession  to 
pay  all  costs. 

On  Rehearing. 
(Jane  9,  1894.) 
MILLBR,  J.  The  question  In  this  case  Is 
whether  the  appellants,  the  successions  of 
Seraphln  Hymel,  of  Octave  Hym^  Joseph 
R.  Hymel,  Mrs.  Florlan  E.  Tassln,  and  Denis 
Lananx,  are  pledge  creditors  of  the  late 
Pierre  Lanaux.  The  account  of  the  «cecu- 
tor  of  the  deceased  recognized  the  pledges, 
and  from  the  Judgment  of  the  lower  court 
maintaining  the  oppositions  of  ordluaiy  cred- 
itors of  the  deceased,  and  adjudging  that  the 
appellants  were  not  pledge  creditors,  they 


prosecute  this  appeal  The  case  has  been 
elaborately  argued  in  this  court,  both  on  the 
original  trial  and  on  the  rehearing,  and  has 
engaged  our  serious  attention.  The  full  ar- 
gument in  this  court  has  served  to  eliminate 
from  consideration  a  mass  of  testimony  con- 
tained in  the  voluminous  record,  wen  calcu- 
lated to  dond  the  issue  and  mislead  the  court 

At  the  outset  It  may  be  stated,  we  regard 
the  debts  of  the  creditors  asserting  the 
pledges  as  established.  The  pecuniary  condi- 
tion of  Pierre  Lanaux  is  unimportant  as  this 
Is  not  the  revocatory  action.  It  is  of  no  con- 
sequence in  this  discussion  that  Pierre  Lan- 
aux, the  deceased  factor,  had  annually,  for 
years,  balances  in  his  hands  derived  from  the 
sale  of  the  crops  of  the  asserted  pledge  cred- 
itors,—was  accustomed  to  Invest  for  them 
their  balances,— and  all  evidence  tending  to 
show  that  the  asserted  pledges  were  such  in- 
vestments has  no  bearing  on  the  controversy, 
the  creditors  claiming  as  pledgees,  not  as 
owners,  for  whom  the  securities  had  been 
bought  by  their  agent  The  claim  of  ovnier- 
shlp,  and  at  the  same  time  as  creditors  en- 
titled to  the  bonds  as  pledgees,  would  be  In- 
consistent, besides  admitting  of  no  support 
imder  the  facts;  and  the  creditors  proi>erly 
elected.  In  the  lower  court,  to  stand  on  their 
asserted  pledges. 

The  controversy  Is  between  the  creditors 
asserting  these  pledges  on  a  large  amount  of 
the  securities  of  the  debtor,  and  the  mass 
of  the  creditors  Interested  In  disputing  the 
pledges,  so  as  to  secure  the  applications  of 
all  the  debtor's  assets  to  the  payment  of  his 
debts.  The  requisites  of  the  pledge  are  well 
defined.  The  agreement  consummated  by 
delivery  of  the  property  pledged  to  the  cred- 
itor, or  the  jMssessIon  of  the  property  by  a 
third  person,  agreed  on  to  hold  for  the  cred- 
itor, are  the  essentials.  Th&ce  is  no  substan- 
tial difference  between  our  Code  and  the 
general  commercial  law  on  the  subject  and 
In  one  of  the  recent  text-books  the  articles 
of  our  Code  are  Incorporated  as  expressing 
the  commercial  law.  In  this  case  there  Is 
no  pretense  of  any  delivery  to  the  creditors. 
The  claim  of  the  asserted  pledge  credib»s  is 
that  the  securities  were  placed  in  the  posses- 
sion of  a  third  person  to  bold  for  them.  Rev. 
Civ.  Code,  arts.  3133,  3152,  3162;  Code  Nap. 
art  2076;  Jones,  Pledges,  H  23,  27,  28,  et  seq.; 
28  Laurent  Droit  Civil,  p.  162,  pars.  464,  470. 
471,  4S4;  7  Bollleux,  Commentaire  du  Gage,  p. 
129.  The  pledges  are  asserted  to  have  been 
made  In  August,  1892.  Pierre  -  Lanaux,  the 
debtor,  died  In  September,  about  a  month 
after.  There  was  no  Intercourse  betwe^i  the 
debtor  and  Denis  Lanaux,  one  of  the  alleged 
creditors,  having  any  reference  to  the  pledge 
claimed  for  him.  We  draw  the  conclusion 
from  the  record  that  there  was  none  with 
Seraphln  Hymel,  another  alleged  pledge 
creditor,  leaving  out  of  view  the  hearsay  tes- 
timony of  statements  from  him  that  his  bal- 
ance In  the  hands  of  the  deceased  factor  was 
safe,  or  had  been  Invested.   With  two  other 


Digitized  by 


Google 


La.) 


SUCCESSION  OP  LANAUX 


711 


of  the  creditmrs  claiming  as  pledgees.  Octave 
Hymel  and  Joseph  R.  Hymel,  there  appears 
to  have  been  Intercourse  ;«lor  to  the  time  of 
the  asserted  pledges,  from  which  these  cred- 
itors derived  the  understanding,  and  were  as- 
sured by  the  deceased  factor,  their  balances 
In  his  hands  would  be  or  were  Invested,  and 
their  securities  placed  In  the  safe  at  the  New 
Orleans  Insurance  Company,  in  the  vault  of 
the  branch  depository  of  the  State  National 
Bank,  In  this  city.  The  deceased  factor  was 
president  of  both  lnstltatl<Mis.  With  Mrs. 
Tassln,  another  of  these  creditors,  the  com- 
munications of  the  deceased  factor  were  of 
a  more  special  character.  Her  balance  in  his 
hands  in  July,  1882,  was  large,  and  she  was 
solicitous  to  have  It  secured;  L  e.  Invested 
In  state  bonds.  He  submitted  to  her  his 
plan,  thus:  He  would  make  his  note  for  |40,- 
000;  secure  It  by  a  pledge  of  state  bonds 
and  other  securities;  place  note  and  securi- 
ties In  the  hands  of  Qeorge  De  Jaham,  his 
dvk;  instruct  him  to  put  the  note  and  se- 
curities in  a  bank  box,  in  the  safe  of  the  New 
Orieans  Insurance  Company,  in  the  vault  of 
the  branch  bank,  to  which  Oeorge  Tiansux, 
the  secretary,  had  sole  access;  at  the  same 
time  he  would  instruct  him  to  hold  the  box 
subject  to  the  order  of  De  Jaham,  having 
the  key  of  the  box,  and  who  would  be  direct- 
ed to  deliver  the  note  and  securities  on  her 
request  To  this  plan  Mrs.  Tassin  assented. 
With  this  review  of  the  relations  and  lnt»^ 
course  of  the  deceased  factor  with  his  cred- 
itors, the  next  phase  of  this  controversy  Is 
the  method  of  the  execution  of  the  asswted 
pledges.  On  the  3d  August,  1892,  Mr.  La- 
naux  directed  bis  clerk,  Mr.  De  Jaham,  to 
make  five  notes  (one  for  Mrs.  Tassin,  for  her 
balance,  $40,000;  one  toe  $31,000,  in  ftivor  of 
Octave  Hymel;  one  for  |27,500,  in  favor  of 
Seiaphin  Hymel;  one  In  favor  of  J.  B.  Hy- 
mel, for  $25,000;  and  another,  for  $10,000, 
in  favor  of  Denis  I<anaux);  to  attach  to  each 
note  securities  deemed  adequate  to  secure  It; 
to  place  notes  and  securities  in  five  packages, 
each  marked  as  the  property  of  the  creditor 
for  whom  the  contents  were  intended;  and  to 
put  the  sealed  pacliages  in  a  bank  box,  for 
which,  Pierre  Lanaux  told  his  clerk,  Oeorge 
Lianaux  would  call.  All  this  was  done,  and 
De  Jaham,  the  clerk,  was  instructed  to  de- 
liver the  packages  to  the  creditors.  On  the 
day  previous,  George  Lanaux  had  heea  re- 
quested by  Pierre  Lanaux  to  put  a  bank  box 
In  the  safe  of  the  insurance  company,  add- 
ing that  De  Jaham  would  give  the  box.  On 
the  day  following  the  making  up  the  pack- 
ages, and  placing  them  in  the  box.  It  was 
taken  from  Pierre  Lanaux's  office  by  De  Ja- 
ham and  George  Lanaux,  and  deposited  in 
the  safe  of  the  insurance  company,  in  the 
vault  of  the  branch  bank.  De  Jaham  had 
the  key  of  the  box;  George  Lanaux,  the  com- 
bination to  open  the  safe.  Nothing  was  said 
by  Pierre  Lanaux  or  by  De  Jaham  to  George 
Lanaux  In  reference  to  the  box,  save  the  re- 
quest from  Pierre  Lanaux  to  deposit  it,  and 


of  course  there  was  no  syllable  of  reference 
to  its  contents.  It  bore  the  name  of  the  de- 
ceased factor,  and  contained,  besides  the 
packages,  his  will,  appointing  Doils  Lanaux 
his  executor.  Not  a  single  security  was  ever 
delivered  from  the  box.  It  was  untouched 
from  the  time  It  was  idaced  in  the  safe,  at 
Plrare  Lanaux's  request,  until  liis  death, 
when  it  was  opened,  under  the  ord»  of  the 
court,  to  search  for  his  will  and  inventory 
his  property.  The  claims  of  the  creditors 
asserting  pledges  on  the  contents  of  the  box 
on  the  theory  that  the  securities  in  their 
debtor's  bank  box  ought  to  be  deemed,  not  in 
his  possession,  but  in  that  of  these  creditors, 
through  a  third  persm  supposed  to  hold  for 
them,  are  fortified,  it  is  urged,  by  the  direction 
of  Pierre  Lanaux  to  his  do'k  to  deliver  the 
packages,  and  by  the  fact  that  the  directions, 
at  the  request  of  Pierre  Lanaux,  w«'e  com- 
municated by  his  do'k  to  the  creditors,  or 
some  of  them.  The  testimony  on  this  branch 
of  the  case  appears  to  be  about  this:  The  in- 
formation was  given  to  Octave  Hymel  and 
Joseph  B.  Hymel  that  theh:  funds  in  the 
bands  of  the  deceased  ftictor  had  be«i  in- 
vested for  them,— were  In  x'xo  iafe  of  the  in- 
surance company,— and,  to  use  the  language 
of  the  witness,  they  ratified  the  Investments. 
The  testimony  of  De  Jaham  on  this  point  is 
In  some  degree  cmflicting,— apt  to  occtur  in 
the  testimony  of  any  witness  subjected  to 
protracted  examination  and  cross-examlna- . 
tlon  as  to  details.  But  giving  effect  to  all  his 
testimony,  and  that  of  others,  it  Is  our  con- 
clusion his  communication  to  Joseph  R.  and 
Octave  Hymel  may  be  epitomised  in  the  ref- 
erence by  him  to  the  Investments  being  4n 
the  safe  of  the  company.  To  Mrs.  Tassin  the 
communication  of  De  Jaham  was.  In  effect, 
that  all  had  been  done  with  reference  to  the 
pledge  as  proposed  to  her  by  Pierre  Lanaux, 
—that  is,  the  execution  of  the  note;  placing 
the  note  and  securlttes  In  the  package  mark- 
ed tor  her,  the  packages  in  the  box,  the  box 
in  the  safe  of  the  company  in  the  bank'v 
vault;  his  Instructions  to  deliver  to  her. 
And  De  Jaham  also  stated  that  he  and 
Oeorge  Lanaux  had  accepted  the  commission 
confided  to  them  by  the  deceased.  This  last 
statement  conveyed  the  inference  of  the  wit- 
ness; but  the  fact  Is  that  George  Lanaux,  en- 
tirely ignorant  of  the  contents  of  the  box, 
bad  no  such  commission,  and  never  even 
heard  of  it. 

It  Is  substantially  on  this  state  of  facts 
this  court  is  called  on  to  sustain  pledges  of 
securities  In  the  debtor's  bank  box  never 
taken  from  it  till  his  death,  and  then  by 
his  executor.  It  is  urged  on  us  that  the  facts 
bring  the  asserted  pledges  within  the  essen- 
tials so  plainly  expressed  in  the  Code,— that 
no  pledge  exists  without  actual  ddlvery  to 
the  creditor,  or  to  a  third  person  for  him. 
The  symbol  of  the  pledge,  in  the  Roman  law. 
Is  the  fist  of  the  creditor  closed  on  the 
pledge,  denoting  that  actual  possession 
which  all  recognize  as  linked  to  the  pledge^ 
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and  withottt  which  none  can  exist  We  are 
responding  to  the  case  of  the  creditors,  to 
hold  that  these  securities  In  Pierre  Lanaux's 
box.  In  bank,  directed  to  be  delivered,  but 
never  taken  from  It,  are  notwithstanding  to 
be  deemed,  not  In  his  possession,  but  in  that 
of  some  third  person  tot  the  creditors.  If 
we  are  to  reach  any  guch  conclusion,  it  must 
be  on  some  theory  of  constructive  possession 
not  capable  of  easy  appreciation.  We  can 
hardly  conceive,  even  on  this  theory  urged 
on  us,  of  constructive  possession  or  construc- 
tive holding,  how  the  case  of  the  Hymels 
and  Denis  Lanaux  can  be  supported.  The 
intercourse  with  Octave  and  Joseph  R. 
Bymel  with  the  deceased  factor,  and  subse- 
quently, after  his  death,  with  De  Jaham, 
that  can  be  deemed  to  have  the  faintest  re- 
lation to  these  securities,  has  been  stated. 
It  will  not  be  pretended,  in  that  Inter- 
course, any  one  was  agreed  upon  or  sug- 
gested to  take  possession  of  the  securities 
for  them.  Still  less  can  it  be  maintained 
that  there  was  ever  the  shade  of  any  such 
possession,  unless  packages  In  Lanaux's  box 
are  to  be  deemed  not  In  his,  but  In  the 
I)os8esslon  of  some  other.  With  respect  to 
Denis  Lanaux  and  Seraphin  Hymel,  there 
was  no  Intercourse  with  reference  to  the 
box  or  Its  contenta  A  day  or  two  after  the 
death  of  Mr.  Pierre  Lanaux,  De  Jaham 
spoke  to  Denis  Lanaux  of  a  letter  In  the  box 
for  him.  That  was  all  he  ever  heard  of  the 
box  until  the  opening  under  the  order  of 
the  court  disclosed  the  package  marked  with 
his  name.  With  Seraphin  Hymel,  all  in- 
tercourse or  knowledge  of  box  or  contents 
is  a  blank.  The  claims  of  these— the 
Hymels  and  Denis  Lanaux— may  at  once  be 
laid  aside.  There  Is  no  pretense  of  the  de- 
livery to  them  of  the  asserted  pledges.  It 
would  do  violence  to  the  record,  were  we  to 
maintain  tiiat  there  was  ever  the  selection 
of  any  third  person  to  hold  the  securities  for 
them,  and  still  greater  violence  If  we  held 
there  was  the  shadow  of  any  such  possession. 
Is  the  case  of  Mrs.  Tassln  any  strongs? 
The  actual  custody  of  the  box  containing  the 
secnrltles  when  Lanaux  died  Is  susceptible 
of  no  dispute.  Whether  (Jeorge  Lanaux, 
who  received  it  from  Pierre  Lanaux,  or  the 
company,  or  the  bank  in  whose  vault  the 
box  was  placed,  is  deemed  custodian,  is  im- 
material. Oould  the  possession  of  any  one 
of  these  be  deemed  that  of  Mrs.  Tassln? 
Neither  George  Lanaux  nor  the  company 
nor  the  bank  had  the  slightest  Intimation  of 
her  now  asserted  Interest  In  the  contents  of 
the  box.  With  the  fact  that  must  be  con- 
ceded,-^that  the  box  was  thus  received  and 
thus  held,— It  Is  plain  that  no  other  relation 
or  ownership  or  accountability  grew  out  of 
the  deposit  of  the  box,  other  than  that  aris- 
ing dally  when  the  customer  sends  his  box 
to  the  bank.  It  must  be  apparent,  then,  that 
George  Lanaux  held  that  box  for  Pierre 
Lanaux,  and  in  no  sense  for  Mrs.  Tassln, 
whose  asserted  pledge  rests  on  the  theory 


of  her  possession,  actual  or  constructive,  of 
the  securities  in  that  box,  claimed  by  her. 
The  fact  that  George  Lanaux  received  the 
box  from,  and  held  it  for,  Pierre  Lanaux, 
must  be  accepted,  and  exert  Its  influence  In 
the  solution  of  the  vital  Issue  as  to  the  pos- 
session of  these  securities.  Whatever  quall- 
flcations  nuiy  be  claimed  to  arise  from  the 
previous  negotiation  between  Mr.  Lanaux 
and  Mrs.  Tassln  In  reference  to  the  asserted 
pledge,  or  from  the  fact  that  subsequent  to 
the  negotiation  he  placed  the  package  of 
securities  bearing  her  name  In  the  box,  or 
from  the  additional  circumstance  that  the 
clerk  of  the  debtor,  with  the  key  of  the  box, 
had  his  Instructions— never  fulfilled— to  de- 
liver to  her  the  pacliage,  and  that  the  In- 
struction, at  the  request  of  the  debtor,  had 
been  communicated  to  her,  still,  whatever 
the  force,  If  any,  of  these  qualifications,  or 
of  any  other  the  record  exhibits,  the  unalter- 
able fact  remains  that  when  the  death  of 
the  debtor  occurred,  which  fixes  the  rights  of 
all  creditors  as  they  exist  at  that  mom«it, 
the  securities  now  claimed  to  have  been  In 
the  possession  of  a  third  person,  agreed  on 
to  bold  for  the  creditor  asserting  the  pledge, 
were  In  the  debtor's  bank  box,  deposited  aa 
his  property.  There  is,  on  this  branch  of 
the  case,  another  Impressive  feature.  When 
Pierre  Lanaux  unfolded  his  plan  to  secure 
Mrs.  Tassln,  the  payment  of  the  larg^  bal- 
ance In  his  hands,  along  with  the  placing 
the  note  in  her  favor,  with  the  package  of 
securities  bearing  her  name,  In  the  box,  and 
along  with  the  Instructions  for  delivery  to 
his  clerk,  and  the  deposit  of  the  box.  It  waa 
part  of  that  plan  that  George  TiananT,  re- 
ceiving the  box,  was  to  be  Instructed  to  hold 
the  box  subject  to  the  order  of  the  clerk. 
If  these  Instructions  had  been  given,  and 
accepted  (as  doubtless  they  would  have  been) 
by  George  Lanaux,  the  case  of  Mrs.  Tassln 
would,  at  least  In  this  respect,  have  pre- 
sented a  different  aspect  There  would  have 
been  the  basis  for  the  argument  to  whatever 
extent  it  might  avail,  that  the  box  was  held 
for  De  Jaham  along  with  his  mandate  of 
delivery  to  Mrs.  Tassln.  But  tlie  deceased 
factor— sick  when  the  proposed  pledge  was 
discussed,  and  attempted  to  be  carried  Into 
effect,  and  unfitted  for  business— failed  to 
bear  In  mind  the  precaution  devised  by  him 
for  the  protection  of  the  creditor.  Death 
closed  his  lips  without  any  instructions  to 
George  Lanaux  in  respect  to  the  box.  The 
record  then  places  George  Lanaux  before  the 
court  as  holding  the  box  for  him  whose  name 
It  bore,  and  from  whom  It  came.  It  cannot, 
therefore,  for  one  moment  be  contended  that 
he  bore  the  slightest  relation  to  Mrs.  Tassln. 
When  the  pledge  is  consimimated  by  deliv- 
ery to  a  third  person  to  hold  for  the  creditor. 
It  Is  the  natural  result  that  a  liability  at 
once  arises  between  the  third  person  thus 
selected  and  the  creditor.  No  such  liability. 
In  this  case,  existed.  Laurent  thus  puts  It: 
"L'article  2076  admet  que  le  creander  gagiate 
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est  mlB  en  possession  lorsque  le  gage  a  6t6 
remis  a  nn  tiers  convena  entre  les  parties. 
n  faut  done  une  convention  qui  etabUsse  on 
lien  entre  le  tiers  et  le  creancler  gagiste  de 
Borte  que  le  crCander  possfide  par  I'inter- 
mfidlare  du  tiers."  28  Laiirent,  Droit  CIvU, 
p.  484.  This  case  can  be  supported  on  no 
theory  that  George  Lanaux  beld  for  the  cred- 
itor, of  whose  asserted  Interest  be  was  Ig- 
norant, and  to  whom  he  sustained  no  rela- 
tion of  trust  or  liability. 

It  Is  insisted,  however,  that  this  court,  in 
solving  the  issue  of  the  possession  of  these 
securities  claimed  by  Mrs.  Tassln  as  pledged 
to  her,  shall  bold  for  naught  that  tbey  were 
in  the  debtor's  box,  deposited  and  held  for 
him,  and  never  taken  from  it,  except  by  his 
executor,  when  the  .debtor's  death  occurred. 
It  is  claimed  that  the  pledge  and  possession 
of  Mrs.  Tassln  are  to  be  supported  on  the 
theory  that  George  De  Jaham  had  been  se- 
lected to  hold  possession  of  the  pledges  for 
her,  and  actually  bad  that  possession.  Her 
whole  case  rests  on  that  theory.  Is  It  to  be 
maintained  that  De  Jaham  ever  was  se- 
lected to  take  the  securities  Into  his  posses- 
sion, or  that  he  ever  had  the  vestige  of  any 
such  possession?  All  must  realize  the  ex- 
action of  the  Code  that  actual  delivery  of  the 
pledge  must  be  made  to  the  creditor,  or 
possession  delivered  to  a  third  person  chosen 
by  debtor  and  creditor  to  hold  for  the  cred- 
itor. What  the  Code  means  by  this  stiec- 
tion  of  a  third  person  to  hold  for  the  cred- 
itor, and  by  his  possession  of  the  pledge, 
requires  no  comment  Was  De  Jaham  ever 
clothed  with  any  such  agency,  or  vested 
with  any  such  possession?  De  Jaham's 
whole  function  with  respect  to  the  securities 
was  derived  from  the  order  of  his  employer. 
That  was  to  place  the  package  of  securities 
in  his  employer's  bank  box,  and  dellv»  the 
package  on  the  call  of  the  creditor.  That 
order  certainly  did  not  authorize  the  clerk  to 
take  the  securities  into  his  possession,  to 
hold  them  for  the  creditor.  Nothing  of  the 
kind  was  contemplated.  If  the  creditor  had 
called,  she  doubtiess  would  have  obtained 
the  securities,  and  thus  obtained  the  posses- 
sion essential  to  perfect  the  pledge.  No  such 
call  was  made,  and  the  securities  remained 
In  the  debtor's  bank  box,  undelivered.  The 
clerk  never  conceived  he  had  any  authority 
to  remove  the  securities  ftom  the  bank  box. 
When  the  creditor  demanded  the  securities 
after  the  debtor's  death,  the  clerk  declined, 
stating  his  authority  ceased  with  the  death; 
adding,  however,  the  creditor's  right  would 
nltimately  be  secured.  His  refusal  without 
any  qualification,  in  onr  opinion,  defined  his 
power,  because  death  revokes  all  unexecuted 
orders  of  the  principal.  There  was  then  no 
agreement  whatever  that  the  securities 
claimed  as  pledged  to  Mrs.  Tassln  should 
be  put  In  possession  of  the  clerk  as  a  third 
person  to  bold  for  Mrs.  Tassln.  Nor  does  It 
In  the  least  affect  the  question  that  the 
deA  communicated  the  order  ot  his  em- 


ployer to  deliver  to  her,  nor  that  she  signi- 
fied her  assent.  No  license  of  construction 
enables  us  to  transform  an  order  of  the  em- 
ployer to  his  clerk  for  the  delivery,  if  called 
for,  of  securities  from  the  employer's  box 
in  bank,  into  a  mandate  that  the  clerk  shall 
remove  the  securities,  and  take  them  into 
possession  to  hold  for  the  creditor.  Least  of 
all  can  we  hold  the  clerk  ever  had  that  poe- 
session.  Placed  in  the  debtor's  bank  box, 
deposited  and  held  as  his  property,  the  se- 
curities remained  untouched  until  his  death, 
and  then  were  removed  only  by  the  executor 
to  inventory  the  debtor's  property.  There 
was  clearly  no  delivery  of  the  securities; 
none  to  the  creditor;  none  to  a  third  per- 
son to  bold  for  her.  The  pledge  was  in- 
choate,—a  delivery  proposed,  but  never  ac- 
complished. The  case  is  of  the  class  of 
pledges  proposed,  but  not  perfected;  and 
nothing  Is  better  settied  than  that  Inchoate 
or  executory  contracts  of  pledge,  not  perfect- 
ed by  delivery,  confer  no  rights,  as  against 
other  creditors.  The  death  of  the  debtor 
fixes  the  rights  of  the  creditors  as  they  exist 
at  that  moment  The  same  rule  Is  enforced 
when  the  debtor  makes  a  surrender  of  his 
property  to  his  creditors.  Civ.  Code.  No 
delivery  had  been  made  when  that  death  oc- 
curred; none  after  was  possible.  Eev.  Civ. 
Code.  arts.  3133,  3152,  3102,  3182,  8183,  8185; 
Buard  t.  Lemee,  12  Rob.  (La.)  243;  Boyce 
V.  BscofiEIe,  2  La.  Ann.  872;  Slldell  v.  Prltch- 
ard,  6  Rob.  (La.)  101;  Orr  v.  Thomas,  3 
La.  Ann.  582.  See  the  cases  collected  in 
1  Hen.  Dig.  p.  686,  No.  7;  2  Hen.  Dig.  p. 
1501,  No.  1.  The  creditor's  case  lacks  the 
life  of  the  pledge  in  a  controversy  with  cred- 
itors, i.  e.  delivery. 

In  a  commercial  community,  especially,  it 
is  of  importance  the  law  of  pledge  should  be 
clearly  understood,  and  that  requisites  of 
common  acceptance  should  not  be  made  un- 
certain. The  creditor's  case  exacts,  we 
think,  that  the  tests  of  our  law  shall  be 
displaced.  The  case  may  receive  appropri- 
ate illustration  by  supposing  that  precisely 
such  a  pledge  as  Is  claimed  here  for  Mrs. 
Tassln  was  proposed  to  any  bank  or  busi- 
ness man.  The  proposition  would  be:  The 
execution  of  the  borrower's  note,  with  se- 
curities attached;  the  note  and  securities 
placed  in  a  package  marked  with  the  lend- 
er's name;  the  package  placed  in  the  debt- 
or's bank  hox;  the  box  deposited  In  bank 
by  the  debtor;  his  clerk  instructed  to  deliver 
the  package  on  the  call  of  the  creditor;  and 
the  creditor  notified  when  all  this  is  done; 
and  of  the  instructions  given  the  derk. 
Does  any  one  suppose  that  a  dollar  could 
be  obtained  on  any  such  so-called  pledge 
of  securities  to  be  kept  In  the  debtor's  bank 
box,  supplemented  by  his  directions  to  his 
clerk  for  delivery  to  the  creditor?  WoiUd  any 
one  suppose  that,  unless  that  delivery  was 
obtained,  there  would  be  any  pledge,  as 
against  other  creditors  of  the  debtor.  On 
the  contrary,  the  prompt  answer,  at  may 
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bask,  to  any  such  proposition,  would  be  that 
putting  securities  In  the  debtor's  bank  box, 
with  all  the  formalities  and  instructions  In- 
dicated, was  neither  delivery  to  the  cred- 
itor, nor  to  a  third  person  to  bold  for  him, 
and  hence  there  was  no  pledge.  If  a  pledge, 
dependent  as  It  la,  on  delivery  to  the  cred- 
itor, or  the  third  person  to  hold  for  him, 
can  be  accomplished  In  the  mode  we  are 
asked  to  recognize  In  this  case,  1.  e.  of  se- 
curities never  out  of  the  debtor's  bank  box 
from  the  time  he  placed  them  In  It  until  his 
executor  took  charge  of  them,  there  would 
be  no  limit  to  the  pledges  the  debtor  might 
make  of  the  same  property.  To  each  lender 
the  debtor  ml|^t  tender  the  security  of  his 
own  bank  box,  with  directions  to  his  clei^ 
of  ddlvery  to  the  creditors.  The  delivery 
obtained  by  any  of  these,  relying  on  this 
bank-box  pledge,  would  demonstrate  that 
all  the  others  had  no  pledge.  This  theory 
that  pledges  can  be  made  without  the  com- 
plete dispossession  of.  the  debtor,  and  that 
the  pledge  may  be  consummated  by  mark- 
ing tbe  creditor's  name  on  the  packages  of  se- 
curities In  the  debtor's  bank  box,  supple- 
mented by  his  unexecuted  order  for  deliv- 
ery, given  to  his  clerk  and  communicated  to 
the  creditor, 'finds  its  answer  In  our  Code,  In 
the  text-books,  and  adjudicated  cases.  That 
answer  Is:  The  pledge  requires  possession  In 
the  creditor.  Without  that  possession  the 
pledge  Is  Inchoate  or  executory,  only,  as 
between  the  debtor  and  the  asserted  pledge 
creditors,  but  gives  no  right  whdtever  as 
against  otho:  creditors.  Bollleux  thus  puts 
it:  "Une  apprehension  manuelle  est  de  I'ea- 
sence  du  contrftt  de  gage;  on  congolt  que  le 
I^glslateur  ait  dQ  subordonner  les  droits  du 
cr&mcler  &  cette  condition,  pulsqu'il  ne 
s'aglt  pas  d'un  privilege  proprement  dlt, 
c'est-a-dire  d'un  droit  attache  6,  la  quality  de 
la  cr&ince;  mals  d'une  preference  fondfe 
sur  la  possession;  si  le  deblteur  ne  se  des- 
salssalt  pes  le  gage  ne  serait  pas  q'une  source 
de  fraudes,  rien  ne  I'empecheralt  pas  de  con- 
ferer  successlvement  &  plusieurs  personnes 
des  droits  sur  la  chose."  7  Bollleux,  p.  129. 
Tbia  commentator  on  the  Napoleon  Code  is 
felicitous  In  his  development  of  the  policy  to 
guard  against  fraud  that  requires  the  com- 
plete dlsiKMssessIon  of  the  debtor  of  the 
pledged  property,  but  all  the  text-books  In- 
sist on  that  dispossession.  See,  In  addition 
to  the  authorities  cited,  Story^  Ballm.  {  299; 
Casey  v.  Cavaroc,  96  U.  S.  467;  Story,  Ag. 
{  367  et  seq. 

Adho-lng,  as  we  think,  to  the  text  and 
spirit  of  the  Code,  It  Is  our  conduslon  the 
pledge  claimed  for  Mrs.  Tassin  was  never 
perfected.  There  was  neither  delivery  to 
her,  or  possession  for  her  in  a  third  person. 
The  bonds  and  securities  claimed  as  pledged 
to  her,  never  delivered,  but  in  the  debtor's 
possession  at  his  death,  are  to  be  deemed 
the  common  pledge  of  all  his  creditors.  Bev. 
CIV.  Code,  art.  8183.  It  Is  therefore  ordered, 
ad^dged,  and  decreed  that  our  former  Judg- 


ment be  avoided  and  set  ajslde;  and  It  it 
now  ordered,  adjudged,  and  decreed  that 
the  Judgment  of  the  lower  court  be  affirmed, 
with  costa 

(July  6, 1894.) 

WATKINS,  J.  (dissenting).  With  respect 
to  the  claim  of  the  <9pon«it  Mrs.  Tassin,  tbe 
question  is  whether  the  possession  of  De  Ja- 
ham  was  such  that  the  privilege  had  struck 
the  collaterals  that  were  attached  to  the  note 
of  Pierre  Lanaux  so  effectually  as  to  have 
consecrated  their  proceeds  to  Its  payment, 
had  said  collaterals  been  seized  and  sold  by 
any  other  creditor  of  TjinmiT  The  conten- 
tion of  Mrs.  Tassin's  counsel  la:  That  at  the 
request  of  Pierre  Lanaux  It  was  agreed  be- 
tween him  and  Mrs.  Tassin  that  she  should 
loan  Lanaux  the  sum  of  $40,000  out  of  her 
funds  then  in  bis  hands,  on  his  demand  note, 
to  be  secured  by  a  pledge  of  Louisiana  state 
consols  and  New  Orleans  Insurance  Aasod- 
ation  stock,  as  collateral  security.  That  It 
was  further  agreed  between  said  parties  that 
the  pledge  was  to  be  arranged  in  the  follow- 
ing manner,  namely:  The  note,  together  with 
the  securities,  were  to  be  placed  In  tbe  pos- 
session of  Oeorge  De  Jaham,  who  was  to  put 
them  in  a  bank  box,  whldi  waa'to  be  placed 
on  deposit  by  De  Jaham  In  an  iron  safe  of 
the  New  Orieans  Insurance  Association,  at 
the  time  in  the  branch  depository  of  the 
State  National  Bank,  and  in  the  custody  and 
under  the  control  of  the  secretary  of  the  in- 
surance association,  who  alone  possessed  the 
combination  of  the  vault  and  safe.  That  the 
secretary  of  the  Insurance  association  was  in- 
structed to  deliver  the  box  containing  the  se- 
curities to  De  Jaham,  mi  his  demand;  the 
latter  having  instructions  from  Pierre  La- 
naux to  deliver  the  note  and  pledged  securi- 
ties to  Mrs.  Tassin,  on  her  demand.  That  on 
the  3d  of  August,  1892,  the  note  and  act  of 
pledge  were  executed,  and  they,  together  with 
the  accompanying  securities,  were  placed 
in  the  box,  and  the  box  was  placed  in  the 
safe  of  tlie  insurance  association,  where  it  re- 
mained uninterruptedly  until  after  Lananx's 
death.  That  on  the  7th  of  August  following 
the  date  of  the  selection  of  the  securities,  and 
in  pursuance  of  the  previous  agreemoit  of 
Mrs.  Tassin  and  Pierre  Lanaux,  and  by  di- 
rection of  Pierre  Lanaux,  -De  Jaham  visited 
Mrs.  Tassin,  at  her  plantation,  in  tlie  pariah 
of  St  John,  and  explained  to  her  all  that  he 
had  done,— describing  the  note  which  he  had 
executed  for  Lanaux  to  her  order,  with  tike 
designated  securities  attached,— and  that 
Mrs.  Tassin  expressed  hersdf  satisfied  th&t 
be  had  carried  out  the  agreement  and  ap- 
proved of  what  he  had  done.  That  immedi- 
ate after  the  death  of  Pierre  lAuanx,  Mrs. 
Tcwsln  called  on  De  Jaham,  and,  in  person. 
demanded  the  note  and  securities;  but  he 
declined  because,  in  his  opinion,  the  death  of 
Lanaux  had  terminated  bis  aatiiority  In  the 
premises. 

The  facts  bearing  on  the  foregoing  ptapty. 
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Bltions  are  detailed  substantially  by  two  or 
three  of  the  witnesses,  and  they  may  be  fair- 
ly snmmarlzed  as  follows,  viz. :  Mra.  Tassln 
states  that  she  had  three  separate  and  dis- 
tinct IntKTlews  with  Pierre  Lanaux  on  the 
subject  of  her  business,  then  in  his  hands, 
viz.  on  the  11th  of  June,  1892,  on  the  2lBt 
and  again  on  the  25th  of  July,  1892.  In  the 
first  Interview  she  gave  him  instructions  to 
Invest  for  her.  In  state  bonds,  the  balance  of 
946,017.26  then  remaining  in  his  bands  to  her 
credit;  in  the  second,  she  agreed  to  loan  him 
140,000  on  his  demand  note,  secured  by  a 
pledge  of  state  bonds  on  the  par  value  of 
S35,000,  and  In  stock  of  the  New  Orleans  Inr 
soi&nce  Association  auffldeat  In  amount  to 
cover  tbe  balance  of  $5,000;  In  the  third, 
there  was  a  repetition  of  the  second,  tbe  de- 
tails th»eof  being  reiterated.  She  states 
that  Pierre  Lanaux's  proposition  was  to  place 
his  demand  note  for  940,000,  with  the  afore- 
said securities  attached,  in  the  hands  of 
Greorge  De  Jaham,  which  he  would  inatmct 
him  to  place  in  a  bank  box  In  the  safe  of  the 
New  Orleans  Insurance  Association,  to  which 
Gewge  Lauaux,  secretary  of  the  company, 
had  exclusive  access,  and  that  at  the  same 
time  he  would  Instruct  the  secretary  to  hold 
the  box  subject  to  the  order  of  De  Jaham, 
who  was  to  be  authorized  to  deliver  said  note 
and  securities  on  her  demand.  That  In  the 
last  Interview  with  Pierre  Lanaux  the  latt» 
Inquired  of  her,  to  know  If  she  perfectly  un- 
derstood all  the  instructions  he  had  previous- 
ly given  her,  and  that  she  replied  in  the  af- 
firmative. Mr.  George  De  Jaham  makes  the 
following  statement,  viz.:  "Mr.  Lanaux  gave 
jne  Instructions  before  leaving,— that  is  to 
say,  a  few  days  before,  on  the  2d  of  August, 
he  told  me  to  make  a  note  for  Mrs.  Tassln; 
to  place  $40,000  for  Mrs.  Tassln,  or  |35,000,  in 
Louisiana  state  bonds,  and  to  complete  the 
balance  of  the  pledge  with  New  Orleans  In- 
surance Association  stock."  Again  he  states: 
"On  the  3d  of  August,  Mr.  Lanaux  told  me 
that  be  had  given  instructions  to  Mr.  George 
Lanaux  to  call  upon  me  fw  a  certain  box,  in 
which  I  was  to  place  >  the  pledges  for  Mra 
Tassln  and  [others].  *  *  •  Mr.  Pierre  La- 
naux called  at  the  office  [on]  the  3d,  at  about 
2  p.  m.  He  asked  me  if  I  had  executed  his 
orders.  I  told  him,  'Xes.'  I  went  to  the 
bank,  and  got  the  box.  I  brought  It  Into  the 
office,  opened  it  in  his  presence,  exhibiting  to 
him  the  notes  for  all  these  different  parties, 
made  jnckages  before  him,  and  rei^aced 
them  in  the  box.  That  was  on  the  3d  of 
August"  Again  he  says:  "Mr.  Lanaux's  in- 
stmctiens  were  to  deliver  to  the  parties 
whose  names  were  on  those  packages,  at 
their  request."  He  states  that  on  the  4th  of 
August,  at  about  11  or  12  o'clock  m.,  he  tele- 
phoned George  Lanaux,  secretary  of  the  in- 
surance association,  that  he  was  ready  to  de- 
Uver  to  him  the  box,  and  he  came  and  met 
him,  and  that  they  went  together,  and  placed 
the  box  in  his  safe,  in  the  vault  of  the  insur- 
ance association.    Be  further  states  that  be 


retained  the  key  to  the  bank  box,  which  con- 
tinuously remained  In  the  safe  until  after  the 
death  of  Pierre  TjinanT,  and  was  then  deliv- 
ered to  him  by  George  Lanaux,  and  he  open- 
ed It  In  his  presence.  He  was  asked  the  ques- 
tion whether  he  would  have  delivered  the 
packages  to  the  parties  named,  tf  they  had  de- 
manded them;  and  his  answer  was  that  he 
would,  as  Mr.  Lanaux  had  instructed  him  to 
deliver  the  packages  to  the  parties  named  on 
the  back  of  the  different  envelopes,  upon  their 
demand.  He  concludes  his  answer  by  making 
this  statement:  "His  instructions  were  to  put 
them  in  the  box,  as  stated  yesterday,  subject 
to  their  demand."  This  witness  further  states 
that  he  wait  to  "Mrs.  Tassin's  house  on  the 
7th  of  August,  1892.  •  •  •  and  told  [her] 
that  Mr.  lanaux  had  placed,  L  e.  invested  for 
her,  940,000,  on  his  note,  secured  by  936,000 
of  Louisiana  fours,  and  520  shares  of  New 
Orleans  Insurance  Association,  as  he  bad 
promised  her.  Mr.  Lanaux  had  told  me  to 
go  there.  Q.  Did  he  instruct  yon  to  go  there 
and  Inform  her?  A.  Yes.  Q.  After  you  re- 
lated to  her  (Mrs.  Tassln)  what  occurred 
on  the  3d  day  of  August,  did  she  say  any- 
thing? A.  Well,  she  said  It  was  all  right, 
according  to  what  Mr.  Lanaux  had  promised 
her."  The  witness  again  states  that,  after 
Mr.  Lanaux's  death,  Mrs.  Tassln  called  on 
him  for  the  note  and  the  securities,  but  he 
declined  to  deliver  them,  because,  in  his  opin- 
ion, his  authority  firom  Pierre  Lanaux  ceased 
at  his  death.  Counsel  for  the  executor  said, 
interrogatively:  "And  therefore  you  knew 
that  when  he  died  you  would  have  no  power 
over  it,  for  the  reason  that  it  (the  box)  must 
be  opened  in  his  estate?"  But  his  answer 
was:  "No,  I  did  not  think  it  bdonged,  even 
after  his  death,  to  his  estate.  Q.  Tbe  In- 
structions of  Mr.  Pierre  Lanaux  were  up  to 
the  time  of  his  death?  A.  He  did  not  speci- 
fy up  to  the  time  of  his  death.  Tbe  words 
were:  Tou  will  deliver  these  padcages  to 
the  parties  whose  names  are  on  them,  on 
their  demand.'  These  were  tbe  only  words 
he  spoke  to  me  in  reference  to  these  padc- 
ages." The  witness  then  repeats  that  the  in- 
struments or  pledges  were  thus  made,  and 
planed  in  a  bank  box,  and  the  parties  were 
duly  notified  of  the  fact  of  the  pledges  hav- 
ing been  made;  and  tbeb:  accounts  current 
were  duly  credited  with  the  proper  amounts, 
corresponding  with  the  amounts  of  the  se- 
cured notes.  Mr.  George  Lanaux  states  that 
on  the  2d  or  3d  of  August,  1892,  Pierre  La- 
naux "crossed  over  from  the  State  National 
Bank  to  the  office  of  the  New  Orleans  In- 
surance Assodatlon;  came  to  [his]  office,  and- 
said,  'George,  can  you  put  a  bank  box  in  the 
Iron  safe  of  your  company?' "  To  which 
question  tbe  witness  replied:  "It  depends  on 
the  size  of  the  box.  Our  iron  safe  is  pretty 
fulL"  "Lanaux  said:  "Try  and  put  the  box 
in  tbe  safe.  (Seorge  De  Jabam  will  give  you 
the  box.'  That  was  all  P.  Lanaux  said  to 
me  In  relation  to  the  box.  That  was  in  the 
morniag,  between  10  and  11  o'dock.    About 
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2  o'cIo<&  that  same  day,  I  telephoned  to  De 
Jaham,  •  •  •  asking  him  if  P.  Lananz 
told  him  atx>ut  a  bank  box  which  I  was  to 
put  in  the  safe  of  the  New  Orleans  Insur- 
ance Association.  He  said,  'Yes;'  but  he 
was  not  ready  to  put  the  box  in  the  safe,  but 
would  telephone  me.  •  •  •  The  following 
day,  De  Jaham  telephoned  that  he  was  ready 
to  put  the  box  in  the  safe  of  the  company.  I 
answered,  to  wait  for  me  at  Lanaux's  office; 
that  I  was  coming.  Immediately,  I  left  my 
office,  and  proceeded  to  Pierre  Lanaux's  office, 
on  Contl  [street],  and,  together,  accompanied 
by  De  Jaham,  took  the  bank  box  from  the 
desk  in  P.  Lanaux's  ot&ce,  and  went  to  the 
branch  depository  of  the  State  National  Bank, 
comer  of  Royal  and  Contl  streets,  and,  bav- 
log  assistance  of  employes  of  the  bank,  we 
went  into  the  vault  where  our  safe  is.  I 
opened  the  safe,  and,  after  baying  moved  cer- 
tain securities  from  one  shelf  to  another,  we 
succeeded  in  putting  in  the  bank  box.  *  *  * 
There  is  no  key  to  the  safe.  There  is  a  com- 
bination. I  bad  the  combination.  I  was  the 
only  parson  who  had  the  combination."  On 
being  asked  if  he  knew  anything  of  the  con- 
tents of  the  box,  he  said  he  did  not.  He  fur- 
ther states:  "On  the  6th  of  September  I  de- 
livered the  box  to  George  De  Jaham,  who 
called  for  It  I  had  received  it  trova  Creorge 
De  Jaham.  *  *  *  He  returned  it  to  me  in 
the  course  of  five  minutes."  This  witness 
again  says:  "I  surrendered  the  box  to  De 
Jaham,  having  received  It  from  him.  I  did 
not  know  whose  agent  he  was,  <x  considered 
himself  to  be.  That  I  cannot  answer.  De 
Jaham  will  answer  that  You  cannot  expect 
me  to  answer  for  De  Jaham."  Mr.  Denis 
Lanaux  states  that  the  first  time  he  "saw 
this  tin  box  was  on  the  6th  of  September, 
•  •  •  with  De  Jaham  and  George  Lanaux. 
I  had  been  Informed  by  De  Jaham  that  he 
had  a  box,  which  box  was  In  the  safe  of  the 
New  Orleans  Insurance  Association,  which 
was  in  the  vault  of  the  branch  depository  of 
the  State  National  Bank,"— informing  wit- 
ness of  the  contents.  He  said  that  "GeM-ge 
Lanaux  opened  the  vault  and  De  Jaham 
opened  the  bank  box.  We  found  packages, 
—one  marked  'Property  of  Mrs.  Tassln,'  "  etc. 
He  again  said,  "De  Jaham  told  me  he  had 
the  bank  box,"  and,  being  asked  when  he 
was  BO  informed  by  De  Jaham,  replied  that 
"It  was  on  the  4th  or  5th  of  September,  •  •  ♦ 
two  or  three  days  before  Lanaux  died." 

On  this  evidence,  there  can  be  no  doubt  of 
the  following  facts  being  fully  established, 
via.:  (1)  That  there  was  an  agreement  be- 
tween Pierre  Lanaux  and  Mrs.  Tassln  that 
certain  specified  collaterals  were  to  be  at- 
tached to  his  demand  note  for  $40,000  in  her 
ftivor,  as  security  therefor.  (2)  That  the 
note  was  accordingly  executed,  and  the 
aforesaid  collaterals  were  thereto  attached, 
and  that  same  were  placed  in  an  envelope, 
indorsed,  "Property  of  Mrs.  F.  E.  Tassln," and 
that  this  envelope  was  deposited  in  a  bank 
box,  that  was  locked,  and  deposited  In  a  safe 


In  the  Tftnlt  of  Qie  New  Orleans  Insurance 
Association.  (3)  That  De  Jaham  was  pro- 
posed by  Plwre  Lanaux  as  the  person  who 
was  to  carry  the  agreement  between  himself 
and  Mrs.  Tassln  Into  effect,  and  that  Mrs. 
Tassln  was  so  informed,  and  unequivocally 
accepted  the  proposition.  (4)  That  Pierre 
Lanaux  gave  De  Jaham  instructions  in  fesact 
conformity  with  the  aforesaid  agreement; 
that  In  pursuance  of  said  instructions,  De 
Jaham  accepted  the  trust  and  made  and  exe- 
cuted in  favor  of  Mrs.  Tassln  a  demand  note 
for  $40,000,  and  signed  per  pro  Lanaux,  and 
to  that  note  attached  the  specified  collaterals, 
and  placed  them  In  a  bank  box,  and  locked 
the  box,  and  deposited  it  in  the  iron  safe  at 
the  New  Orleans  Insurance  Association,  re- 
taining the  key  In  his  possession.  dS)  That 
in  pursuance  of  the  Instruction  of  Piore 
Lanaux,  De  Jaham  visited  Mrs.  Tassln,  at  her 
plantation,  in  the  pariah  of  St  John,  for  the 
express  pmirase  of  reporting  to  her,  carefully 
and  succinctly,  all  he  had  done,  as  Mr.  La- 
naux had  promised  her  he  would,  and  which, 
she  acknowledged  to  De  Jaham,  had  been 
done  according  to  their  agreement  (6)  That 
De  Jaham,  assisted  by  George  Lanaux,  secre- 
tary of  the  Insurance  association,  and  other 
bank  employes,  placca  the  bank  box  contain- 
ing the  securities  specified  in  the  safe  of  the 
Insurance  association,  in  the  vault  of  the 
company;  De  Jaham  retaining  the  key  of  the 
box,  and  George  Lanaux  keeping  the  com- 
bination of  the  safe.  (7)  That  the  box  thus 
remained  on  deposit,  and  was  not  touched 
by  any  one,  until  after  the  death  of  Lanaux, 
when  George  Lanaux  opened  the  safe,  and 
permitted  De  Jaham  to  remove  the  bank  box. 
(8)  That  on  the  7th  of  September,  1882,— 
the  next  day  after  the  death  of  Pierre  La- 
naux,—Mrs.  Tassln  called  upon  De  Jaham  for 
the  delivery  to  her  of  the  note  and  the 
pledged  securities;  but  her  request  was  de- 
clined, on  account  of  Pierre  Lanaux's  death, 
De  Jaham  explaining  that  she  would  receive 
them  in  a  few  days.  (9)  That  on  the  fol- 
lowing day,  De  Jaham,  accompanied  by  Denis 
Lanaux,  visited  the  branch  depository  of  the 
State  National  Bank,  and  called  upon  George 
Lanaux,  secretary  of  the  New  Orleans  Insur- 
ance Association,  for  the  delivery  of  the  bank 
box;  that  the  secretary  at  once  opened  the 
vault  and  safe  of  the  insurance  association, 
and  delivered  the  bank  box  to  De  Jaham; 
and  that  De  Jaham  produced  the  key,  opened 
the  box,  and  he  and  Denis  Lanaux  examined 
the  packages  therein  deposited,  whereupon 
the  bank  box,  with  the  pledged  securities, 
was  returned  to  the  custody  of  the  Insur- 
ance association. 

Recurring  to  the  query  propounded.  It  ajh 
pears  that  in  the  light  of  the  evidence  de- 
tailed, it  must  receive  an  afflnnative  reply, 
-4hat  the  possession  of  De  Jaham  was  such 
that  Mrs.  Tassin's  privilege  had  so  effectual- 
ly struck  the  collaterals  that  she  would  have 
been  entitled  to  the  proceeds  If  any  other 
creditor  of  Lcmaux  had  seized  and  sent  them 
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to  sale.  Or,  in  other  words,  Pierre  Lanaiix 
absolutely  lost  or  dlscontlnTied  control  orer 
the  pledged  collaterals  from  the  moment  the 
bank  box  containing  them  had  been,  by  De 
Jaham,  deposited  In  the  iron  safe  of  the  New 
Orleans  Insurance  Association.  After  that 
date  the  custody  of  De  Jaham  was  exclnslre- 
ly  for  the  account  of  Mrs.  Tassin,  to  whom 
he  was  directed  by  Pierre  Lanaux  to  deliver 
upon  her  demand.  With  Pierre  Lanaux's 
knowledge,  and  by  his  direction,  the  collat- 
erals Indicated  by  him,  and  agreed  upon  by 
him  and  Mrs.  Tassin,  were  segregated  from 
his  other  assets,  were  attached  to  his  demand 
note  in  her  favor,  and  placed  In  an  envelope, 
and  marked,  "Property  of  Mrs.  P.  E.  Tassin," 
and  by  De  Jaham  deposited  In  a  bank  box, 
of  which  he  possessed  the  key.  With  the  as- 
sistance of  the  secretary  of  the  Insurance  as- 
sociation, and  others  of  its  employee,  the 
bank  box  containing  the  pledged  secnritles 
was  removed  from  the  desk  of  Pierre  La- 
naux, and  deposited  In  an  Iron  safe  in  the 
vault  of  the  Insurance  association,  of  which 
Its  secretary  alone  possessed  the  combination, 
thus  completely  severing  Pierre  Lanaux's 
contnd  and  dominion  over  the  box  and  Its 
contents.  And  when  De  Jaham  called  on 
Mrs.  Tassin,  and  informed  her  of  all  that 
had  been  done,  "as  he  [Pierre  Lanaux]  had 
promised  her,"  and  Mrs.  Tassin  expressed  her 
approbation  of  the  acts  he  had  performed, 
"as  Mr.  Lanaux  had  promised  her,"  the 
Tinculnm  of  the  contract  was  completed,  and 
henceforth  De  Jaham  was  exclusively  her 
agent.  Tliat  De  Jaham  so  understood  the 
position  is  folly  attested  by  bis  statements, 
to  the  effect  (1)  that  Mr.  Lanaux's  instmc- 
tlons  to  him  were  for  him  to  deliver  the 
pledged  collaterals  to  the  parties  whose 
names  were  Indorsed  on  the  respective  pack- 
ages, at  their  request;  (2)  that  the  instruc- 
tions of  Pierre  Lanaux  were  not  up  to  the 
time  of  his  death,  but  that  he  was  to  ddlvo- 
upon  the  demand  of  the  pledgees;  (3)  that  he 
(De  Jaham)  Informed  Mr.  Denis  Lanaux,  two 
or  three  days  prior  to  the  death  of  Pierre 
Lanaux,  that  he  held  a  box  in  the  safe  of  the 
New  Orleans  Insurance  Association,  contain- 
ing pledged  securities;  (4)  that.  Immediately 
after  the  death  of  Pierre  Lanaux,  De  Jaham 
visited  the  vault  of  the  insurance  association 
in  company  with  Denis  I^ananx  and  the  sec- 
retary of  the  insurance  company,  opened  the 
vault  and  the  safe,  and  delivered  the  box  con- 
taining the  securities  into  the  hands  of  De 
Jaham,  and  he  unlocked  It  in  the  presence  of 
the  secretary  and  Denis  Lanaux,  and  there- 
upon he  and  Denis  Lanaux  examined  the  se- 
curities that  were  found  In  the  box,  and, 
among  the  number,  the  package  indorsed, 
"Property  of  Mrs.  F.  B.  Tassin;"  (5)  that 
after  their  examination  was  completed  the 
packages  were  returned  to  their  places,  Mr. 
De  Jaham  locked  the  box,  and  returned  It  to 
the  custody  of  the  secretary  of  the  insurance 
association,  and  he,  in  turn,  placed  the  box 
In  the  iron  safe,  and  dosed  it,  as  weQ  as  the 


vault,  he  alone  possessing  the  combinations. 
What  more  could  have  been  done,  or  wliat 
additional  formality  could  have  been  ob- 
served, to  Iiave  perfected  the  delivery  of 
pledged  collaterals  to  a  third  person  agreed 
upon  by  the  parties?  The  text  of  the  law  is, 
"It  is  essential  to  the  contract  of  pledge  tliat 
the  creditor  be  put  In  possession  of  the  thing 
given  him  In  pledge,"  etc.  Rev.  Oiv.  Code, 
art  3152.  But  there  Is  an  express  qualifica- 
tion placed  upon  this  article,  In  these  words, 
viz.:  "In  no  case  does  this  privilege  [Rev. 
Glv.  Code,  art  3167]  subsist  on  the  pledge, 
except  when  the  thing  pledged,  if  It  be  a  cor- 
poreal movable,  or  the  evidence  of  a  credit, 
if  It  be  a  note  or  other  instrument  under  pri- 
vate signature,  has  been  actually  put  and  re- 
mained in  the  possession  of  the  debtor,  or  of 
a  third  person  agreed  upon  by  the  parties." 
Id.  art  3162.  Was  not  De  Jaham  the  third 
person  agreed  upon  by  the  parties?  Was  not 
his  selection  duly  notified  to  bim?  Did  he 
not  carry  out  his  Instructions  to  the  letter, 
in  the  preparatl<»i  of  the  note  and  pledge, 
and  in  giving  to  Mrs.  Tassin  information  of 
his  having  performed  all  the  acts  that  Pierre 
Lanaux  had  promised  her  should  be  per- 
formed? Did  not  Mrs.  Tassin  specifically 
approve  and  accept  samet  and  subsequently 
call  on  De  Jaham  for  the  note  and  pledged 
collaterals,  in  keeping  with  Lanaux's  direc- 
tions to  deliver  to  her  order?  And,  finally, 
did  not  De  Jaham  declare  to  Denis  Lanaux, 
before  Pierre  Lanaux's  death,  that  he  held 
possession  of  the  pledged  collaterals,  and, 
after  Lanaux's  death,  did  not  the  secretary 
of  the  Insurance  association  deliver  them  to 
him?  And  can  It  be  doubted.  In  view  of  the 
act  of  the  secretary  in  surrendering  the  ac- 
tual possession  of  well-nigh  $150,000  of  state 
bonds  into  the  power  of  De  Jaham,  two  or 
three  days  after  the  death  of  Pierre  Lanaux, 
that  De  Jaham  had  a  right  of  custody  and 
control,  entirely  Independent  of  Lanaux? 
There  can  be  no  other  solution  of  the  ques- 
tion. What  Is  the  answer  to  the  foregoing 
proposition?  That  of  the  district  Judge  was, 
as  appears  frocii  his  reasons  for  Judgment 
that  the  instructions  of  Lanaux  to  De  Jaham 
"were  those  of  an  employer  to  his  derk;" 
that  Lanaux  "said  nothing  about  the  bank 
box,  or  of  De  Jabam's  holding  It  or  the  secu- 
rities it  contained,  as  the  agmt  for  any  one, 
or  as  a  party  agreed  upon,  with  whom  the 
box  and  securities  were  to  be  deposited,  nor 
did  he,  at  the  time,  instruct  De  Jaham  to  no- 
tify the  pledgees  that  the  securities  had  been 
placed  In  the  box,  object -to  their  demand. 
But  De  Jaham  testifies  that  he  did  so,  at 
some  time  not  meatioued  in  the  testimony." 
It  Is  evident  that  the  Judge  a  quo  was  un- 
der a  misapprehension  of  the  facts  adduced 
In  evidence  on  aU  of  the  foregoing  propo- 
sitions. Pierre  Lanaux  being  dead,  his  lips 
are  sealed,  and  cannot  speak,  but  De  Jaham 's 
testimony  is  clear  and  unmlstalmble.  He 
says  (using  his  own  words):  "His  instruc- 
tions were  to  put  it  in  the  box,  as  I  stated 
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yesterday,  subject  to  their  demand."  Again: 
"He  did  not  specify,  up  to  the  time  of  hla 
death.  His  \rord8  were,  'You  will  deliver 
these  packages  to  the  parties  whose  names 
are  on  them,  on  their  demand.'"  Again:  "I 
went  to  Mrs.  Tassin's  house  on  the  7th  of 
August,  1892,  •  •  •  and  told  her  that 
Mr.  JLianauz  had  placed— Invested  for  her— 
$40,000,  on  hla  note,  secured  by  $35,000  of 
Louisiana  fours,  and  520  shares  of  the  New 
Orleans  Insurance  Association,  as  he  had 
promised  her.  Mr.  Lananx  had  told  me 'to 
go.  Q.  Did  he  instruct  you  to  go  there  and 
inform  her?  A.  Yes.  Q.  After  you  related 
to  her  [Mrs.  Tassln]  what  occiured  on  the  3d 
of  August,  did  she  say  anything?  A.  Well, 
she  said  that  It  was  all  right,  according  to 
what  Mr.  Lanaux  had  promised  her."  From 
the  foregoing  It  Is  perfectly  evident  that  De 
Jaham  had  been  made  acquainted  with 
"what  Mr.  Lanaux  had  promised  Mrs.  Tas- 
sln," and  that  one  of  the  things  he  had  prom- 
ised her  was  that  De  Jaham  was  to  deliver 
the  securities  to  her,  on  her  demand.  It  Is 
equally  evident  that  he  did  inform  Mrs.  Tas- 
^n  that  he  had  deposited  Lanaux's  note  and 
the  securities  he  had  specified  In  their  pre- 
vious agreement,  which  he  would  deliver  on 
her  demand,  and  that  she  expressed  herself 
satisfied  that  he  had  done  all  that  Lanaux 
had  promised  her.  It  Is  likewise  evident 
that  the  dates,  places,  and  drcamstances  are 
all  precisely  detailed,  with  perfect  accuracy. 

That  De  Jaham  was  at  the  time  the  cl«:k 
of  Pierre  Lanaux  is  a  matter  of  no  conse- 
quence. The  following  queries  have  been 
propounded,  the  trend  of  which  is  to  show 
that  De  Jaham  acted  in  the  capacity  of  La- 
naux's cletk  throughout  all  these  transac- 
tions, and  that  consequently  the  bonds  were 
at  aU  times  In  Lanaux's  possession,  being  in 
his  bank  box.  The  two  must  be  taken  to- 
gether, as  one  Is  but  the  counterpart  of  the 
other:  "(1)  Can  this  court  hold,  as  a  proper 
intopretation  of  the  law  of  pledge,  that  a 
debtor  putting  bonds  in  a  package  marked 
with  the  debtor's  name.  Instructing  his  clerk 
to  deliver,— the  creditor  appilsed  in  advance 
that  Instructions  will  be  given,  and  notified 
afterwards  by  the  clerk,— consummates  the 
pledge,  although  the  Instructions  were  not 
fulfilled,  and  the  bonds  always  remained  in 
the  debtor's  box?  (2)  Would  any  bank  take 
such  a  pledge,  1.  e.  lend  money  on  the  debt- 
ee's bonds,  in  his  bank  box,  and  on  his  direc- 
tion to  his  clerk  to  deliver,  or  would  the  bank 
have  any  pledge  unless  the  clerk  delivered?" 
Both  of  these  questions  may  be  answered  in 
the  negative  without  in  any  manner  affect- 
ing the  claim  of  Mrs.  Tassln. 

If  it  be  conceded  that  De  Jaham  was  acting 
as  Lanaux's  clerk,  in  the  transaction  with 
Mrs.  Tassln,  and  that  the  collaterals  remained 
in  Lanaux's  custody  all  the  while,  of  course 
thwe  was  no  pledge.  But  De  Jaham  was 
the  third  person  agreed  upon  between  Pierre 
Lanaux  and  Mrs.  Tassln  to  hold  the  col- 
laterals for  the  latter,  and,  tliough  the  box 


may  have  been  the  property  of  Pierre  La- 
naux, It  was  removed  from  his  possesion  be- 
fore the  collaterals  were  placed  in  it;  and, 
when  the  collaterals  were  deposited  in  the 
box,  De  Jaham  locked  It,  and  thereafter  re- 
tained the  key.  Then  De  Jaham,  assisted  by 
the  secretary  and  his  employes,  put  the  box 
in  the  safe  of  the  insurance  association,  to 
which  the  secretary  alone  possessed  the  com- 
bination. No  one  had  access  to  the  box,  bat 
De  Jaham;  and  the  secretary  gave  him  ac- 
cess to  it  after  the  death  of  Pierre  Lanaux, 
he  being  accompanied  by  George  T4>nanx. 
And  while  it  is  true  that  De  Jaham  was  the 
clerk  of  Pierre  Lanaux,  within  the  scope 
of  the  latter's  business,  he  was  at  the  same 
time  the  liiird  person  agreed  up<Hi  by  him  and 
Mrs.  Tassln  to  hold  the  securities  for  the 
latter.  There  is  no  IncompatlbUity  between 
the  two  positions.  This  was  distinctly  held 
In  Weems  v.  Delta  Moss  Co.,  33  La.  A"" 
974;  this  court  dedarlng  that  "the  objection 
that  the  two  custodians  of  the  property 
pledged  were  employes  of  the  company  has 
no  force,  and  cannot  destroy  the  effect  of  de- 
livery to  Relchard."  Consequently,  this  is 
not  the  case  supposed,  of  collaterals  being 
in  a  debtw's  bank  box,  who  had  given  hla 
clerk  Instructions  to  deliver,  which  instruc- 
tions he  bad  not  fulfilled;  but  it  proceeds  on 
the  theory  that  De  Jaham  was  the  third  per- 
son agreed  upon  by  the  parties,  and  that 
he  had  possession,  with  InstructlonB  to  de- 
liver to  Mrs.  Tassln  on  her  demand,  within 
the  plain  and  evident  meaning  of  the  Code. 
But  a  further  proof  of  Pierre  Lanaux's  lack 
of  possession  and  control  of  the  collata«lB 
Is  fumished  by  the  procuration  that  was  an- 
nexed thereto,  authorizing  the  pledgees  (not 
De  Jaham)  to  sell  the  collaterals.  Such  a 
mandate  to  the  pledgee  is  an  adjunct  of  the 
pledge,  and  inseparable  from  it  Such  a 
mandate,  in  its  nature,  is  irrevocable.  Jour- 
nal du  Palais,  12  and  19,  of  1S27.  And  in 
Benahaw  v.  Mia  Oreditors,  40  La.  Ann.  S7, 
3  South.  403,  this  court  said:  "The  same 
principle  applies  in  ev&cy  case  where  the 
mandate  is  granted  as  a  condition  of  the  om- 
tract,  or  as  a  means  of  executing  It.  In 
such  case  the  mandate,  forming  an  element 
of  a  synallagmatic  oontradt  is  impressed 
with  the  qualities  of  such  a  contract,  and  Is 
irrevocable.  Journal  du  Palais,  7th  July, 
1837."  And  the  court  further  observes:  "It 
is  plain  that  the  powers  of  attM-ney,  here  In- 
volved, belonged  to  the  class  wliich  has  berai 
described,  forming  Important  adjuncts  to  the 
contracts  of  pledge,  themstives,  and  stipu- 
lated. In  the  interest  of  the  mandatories,  that 
the  mandator  had  no  power  to  revoke  them, 
and  hence  they  are  equally  irrevocable,"  etc. 
Renshaw  v.  His  CreditMv,  40  La.  Ann.  40,  S' 
South.  403.  After  its  execution,  Pierre  Lananx 
had  no  more  power  to  revoke  this  mandate 
to  the  pledgee,  to  sell,  than  he  had  to  revoke 
the  note  he  had  executed.  When  executed, 
and  delivered  into  the  hands  of  the  deposi- 
tary agreed  upon  between  himself  and  Mrs. 
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Tassii],  the  mandate  became  Irrevocable,  in 
BO  far  as  he  was  coDcemed. 

The  only  question  for  consideration  Is 
whether  the  agreement  between  pledgor  and 
pledgee,  and  the  iMMUsesslon  of  the  third  per- 
s(n  agreed  upon,  was  binding  on  Lanaux's 
creditors,  or,  in  other  words,  whether  Mrs. 
Tassln's  privilege  could  be  enforced  on  the 
proceeds  of  the  securities  pledged,  in  case 
they  had  seized  and  sold  them,  as  they  evi- 
dently had  the  right  to  do.  Aug6  v.  Variol, 
31  La.  Ann.  865.  If  the  pledge  In  favor  of 
Mrs.  Taasin  was  in  keeping  with  the  Code,  it 
was  evidently  binding  on  the  creditors  bf 
Lanaux;  and,  as  the  Code  authorized  that  a 
contract  of  pledge  may  be  effected  by  deliv- 
ery of  possession  of  the  thing  pledged  to  a 
third  person  agreed  upon  by  the  parties,  the 
only  question  la  this  case  iB  whether  De 
Jaham  had  an  effectual  possession  of  the 
bonds.  The  only  figure  that  the  secretary  ol 
the  Insurance  association  cuts  in  the  trans- 
action is  that,  lielng  the  custodian  of  the 
company's  vault  where  the  bank  l)ox  was  de- 
posited, his  custody  proved  the  possession  of 
De  Jaham,  and  disproved  the  possession  of 
Pierre  Lanaux.  If  so,  the  Code  declares  that 
the  privilege  of  the  pledgee  does  subsist  on 
the  thing  given  In  pledge  (1)  when  "it  has 
been  actoally  put  and  remains  in  the  pos- 
session of  the  creditor;"  (2)  or  when  "It  has 
been  put  and  remains  in  the  possession  of 
a  third  person  agreed  upon  between  the  par- 
ties." Rev.  Civ.  Code,  3182.  The  latter  char- 
acter of  pledge  has  been  frequently  and  re- 
cently recognized  and  enforced  by  this  court, 
-on  evidence  far  less  deer  and  cogent  than 
that  which  is  afforded  by  this  record.  In 
Conger  v.  City  of  New  Orleans,  32  La.  Ann. 
1250,  a  case  is  presented  of  a  demand  for 
23-year  bonds  of  the  dty  of  New  Or- 
leans, which  the  dty  had  pledged,  retain- 
ing the  bonds  in  her  own  possession,— she 
being  the  debtw,— and  this  court  said:  "Pos- 
'Sesslon,  though  essential  to  the  validity  of  the 
pledge,  need  not  be  always  in  the  creditor. 
It  is  sufficient  that  the  thing  pledged  be  in 
one  occupying,  ad  hoc,  the  position  of  a  trus- 
tee. The  debtor  himself  may  In  some  cases 
be  considered  as  such  trustee,  and  be  given 
possession  of  the  thing  by  him  pledged,  pro- 
vided his  tenure  be  precarious,  and  clearly 
^or  the  account  of  the  creditor.  The  Lou- 
isiana doctrine  is  in  perfect  accord  with  the 
common,  Roman,  and  French  laws.  See  Rev. 
Civ.  Code,  3162;  Code  Nap.  2076,  and  va- 
rious dted  auth<MPltie8,^»articularly,  Pothier, 
Pandects;  Bell's  Comm.;  Troplong,  Nantlss- 
ment;  Dalloz,  Repertoire;  and  Duranton. 
The  authority  of  the  Conger  Case  has  been 
followed  and  approved  by  this  court  in  many 
eobsequent  and  well-considered  cases.  In 
Weems  v.  Moss  Co.,  33  La.  Ann.  973,  a  case 
is  stated  of  a  pledge  having  been  made  of 
the  boilding  and  factory  of  the  company, 
and  of  Its  various  movable  effects,  enumer- 
ated in  the  act  of  pledge,  which  was  entered 
Jmto  between  the  president  of  the  oompan7 


and  the  creditor,  api)oIntlng  one  of  the  com- 
pany's employes  as  custodian;  and  that 
pledge  was  maintained  against  the  creditcffs 
of  the  company,  after  It  became  insolvent, 
on  the  authority  of  the  Conger  Case.  In 
Jacquet  v.  His  Creditors,  38  La.  Ann.  863,  a 
case  is  stated  of  a  pledge  having  been  exe- 
cuted of  cotelu  machinery  used  for  the  man- 
ufacture of  tobacco,  consisting  of  boilers,  en- 
gines, cutters,  etc.,  which  was  agreed  to  by 
the  parties,  who  selected  a  third  person  as 
custodian,— the  act  of  pledge  stipulating  a 
right  of  sale  in  the  pledgee..  Same  was 
maintained  against  the  creditors  of  the  part- 
nership afto:  the  surrender  of  the  pledgors, 
on  the  authority  of  the  Cong»  and  Jacquet 
O&keB.  In  Woodward  v.  Railway  Co.,  39  La. 
Ann.  566,  2  South.  413,  a  ccmtroversy  is 
stated  between  the  plaintiff,  asserting  a  priv- 
ilege resulting  from  a  pledge  of  certain  iron 
rails  and  other  appurtenances  used  in  the 
construction  of  a  railroad,  and  which  had 
been  secured  by  an  act  of  pledge  of  the  rail- 
road and  all  of  its  appurtenances,  by  placing 
same  in  the  custody  of  a  third  person  named; 
the  plaintiffs  privilege  being  resisted  by  an 
intervener  claiming  a  privilege  upon  certain 
lumber  he  had  sold  the  company  for  the  pur^ 
pose  of  building  bridges,  etc.  The  demand  of 
the  intervener  was  rejected,  and  that  of  the 
plaintiff  was  sustained;  ills  privilege  as 
pledgee  of  the  railroad,  in  Its  entirety,  being 
sustained,  as  upon  p^sonal  property,  on  the 
authority  of  the  Conger,  Weems,  and  Jacquet 
Cases.  In  Levy  v.  Ford,  41  La.  Ann.  873,  6 
South.  671,  a  case  is  stated  of  a  pledge  of  a 
mortgage  note  for  $7,000,  for  the  security  of 
two  different  claims  of  two  different  credit- 
ors; a  third  person  holding  posseaslon  as  the 
mutual  mandatory  of  the  pledgor  and  the 
two  pledgees,  they  each  having  a  limited  in- 
terest in  the  pledged  collateraL  This  pledge 
was  maintained  as  against  a  competing  mort- 
gage creditor  of  the  piedgw.  Peters  v. 
Quano  Co.,  42  La.  Ann.  690,  7  South.  790,  pre> 
sents  the  case  of  the  agents  of  a  company  en- 
gaged in  the  manufacture  of  guano  giving  in 
pledge,  to  two  lenders  of  money  in  Boston, 
on  a  cargo  of  guano,  a  bill  of  lading  for  the 
goods  in  transit  to  the  consignee  thereof  at 
New  Orleans,  one  of  the  pledgees  holding:  for 
the  two.  This  court  not  only  maintained 
the  pledge  with  respect  to  the  people  In  Bos- 
ton, but  held,  also,  that  it  extoided  to  the 
consignees  of  the  agents  in  New  Orleans,  as 
well  as  to  the  New  Orleans  bank,  to  whom  he 
assigned  it  for  another  and  Independent  loan, 
all  without  the  specific  knowledge  of  the 
guano  company,  the  agent's  authority  bdng 
purely  derivative.  On  the  authority  of  the 
foregoing  wdl-considered  cases,  interpreting 
the  provision  of  the  Code  which  declares  that 
a  privilege  subsists  on  the  thing  given  In 
pledge  "if  It  has  been  put  and  remained  in 
the  hands  of  a  tMrd  i>«t9on  agreed  uiwn" 
(Rev.  Civ.  Code,  3162),  the  Jurisprudence  of 
this  court  may  be  considered  thoroughly  set 
tied  as  to  the  question  that  is  controverted 
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In  thte  case,  not  only  with  regard  to  the  par- 
ties, inter  se,  bat  with  regard  to  creditors, 
privileged  as  well  as  ordinary,  even  in  in- 
solvencies and  successions. 

As  opposed  to  the  foregoing  decisions,  the 
opposing  creditors  cite  and  rely  on  Casey  v. 
Cavaroc,  96  U.  S.  467,— which  is  a  Louisiana 
case,  and  Is  predicated  on  Louisiana  decisions 
and  precepts  of  the  civil  law,— as  stating  a 
different  rule.  In  that  decision  a  case  is 
stated  of  a  New  Orleans  bank  offering  to 
make  a  pledge  of  collaterals  as  security  to 
the  Soci6t6  de  Or6dit  Mobilier,  of  Paris, 
France,  for  proposed  acceptances;  the  bonds 
and  notes  to  be  placed  on  deposit  with  a 
third  person  named  and  agreed  upon  between 
'  the  bank  and  the  society,  said  third  person 
becoming  gruarantor  of  the  bank.  The  ques- 
tion raised  in  that  ease  was  whether  "there 
was  such  a  delivery  and  retention  of  posses- 
sion of  the  collateral  securities  as  to  constl- 
tnte  a  valid  pledge  by  the  law  of  Louisiana;" 
and,  making  answer  to  that  query,  the  court 
said:  "Clearly,  they  were  never  out  of  the 
possession  of  the  officers  of  the  bank,  and 
were  never  out  of  the  bank,  for  a  single 
moment,  but  were  always  subject  to  its  dis- 
posal, in  any  manner  whatever,  whether  by 
collection,  renewal,  substitution,  or  exchange; 
and  collections,  when  made,  were  for  the  ac- 
count of  the  bank."  In  support  of  this  opin- 
ion the  court  refers  to  only  two  decisions  of 
this  court  as  bearing  on  the  question  at  issue, 
and  those  decisions  were  rendered  in  G^eddes 
V.  Bennett,  6  La.  Ann.  516,  and  Succession  of 
De  Meza,  26  La.  Ann.  35.  In  those  cases  the 
pledges  were  not  sustaJned.  In  the  former 
a  case  is  stated  of  certain  barrels  of  whisky 
being  the  object  of  the  pledge,  the  creditor 
permitting  the  pledgor  to  remove  them  to 
his  own  premises,  on  his  simple  receipt,— he 
subsequently  making  sale  of  them  to  another. 
In  a  suit  of  the  pledgee  against  the  piu:- 
chaser,  the  sale  was  maintained.  That  casu 
has  not  the  least  applicability,  in  my  concep- 
tion, to  the  Cavaroc  Case,  nor  to  the  instant 
one,  for  the  reason  that  it  was  not  the  case  of 
a  thing  being  given  in  pledge  by  placing  It 
In  the  hands  of  a  third  person  agreed  on.  In 
the  latter  case,  certain  creditors  of  the  de- 
ceased, having  made  advances  on  the  faith 
of  an  Insurance  policy,  which  he  had  left 
in  the  hands  of  his  bookkeeper,  with  instruc- 
tions to  deliver,  the  right  of  pledge  was  de- 
nied (»1  the  ground  that  the  creditors  did  not 
have  the  possession  requisite  to  constitute  a 
pledge;  this  court  holding  "Uiat  the  policy 
was  never  beyond  the  control  of  De  Meza, 
and  that  Myers  &  Levy  [creditors]  never  had 
the  requliite  possession  thereof.  The  book- 
keeper neur  KM  the  policy  ob  agent  or 
truttee  for  Mver$  A  Levy.  Although  In- 
formed of  his  employer's  Intention  in  regard 
to  one  of  the  policies,  he  was  neter  intrusted 
to  deliver  to  Myers  <t  Levy,  or  any  one  else. 
There  was  therefore  no  delivery  of  the  poHey 
to  Myers  A  Levy,  although  the  deceased  in- 
tended to  do  to.     Consequently,  they  never 


held  It  as  a  pledge,  as  collateral  security 
for    their     accommodation     Indorsements." 
(Our   Italics.)    It   is   evident,    upon   simple 
perusal  of  tliat  paragraph  of  the  opinion, 
that  it  was  a  case  of  alleged  possession,  by 
the  creditor,  of  the  collaterals,  and  not  that 
of  a  third  person  agreed  upon  by  the  cred- 
itor and  debtor.    The  two  cases  are  exactly 
parallel,  and,  in  my  opinion,  not  In  line  with 
the  Cavaroc  Case.     In  that  case  the  court 
made  an  extensive  examination  and  colla- 
tion of  cases,  and,  In  its  summary,  gives  a 
very  clear  and  comprehensive  definition  of 
the  character  of  possession  that  is  necessary 
to  complete  a  pledge  in  the  hands  of  a  third 
person  agreed  on.     "l%e  difference,"  say  the 
court,  "ordinarily  recognized  between  a  mort- 
gage [i.  e.  at  common  law]  and  a  pledge  Is 
that  title  is  transferred  by  the  former,  and 
possession  by  the  latter.    Indeed,  possesslmi 
may  be  considered  as  of  the  essence  of  a 
pledge  (Pothler,  Nantlssment);   and.  If  pos- 
session be  once  given  up,  the  pledge,  as  such. 
Is  extinguished.    The  possession  need  not  be 
actual.    It  may  be  constructive,  as  where 
the  keys  of  a  warehouse  containing  the  goods 
pledged  are  delivered,  or  a  bill  of  lading.  Is 
assigned.    In  such  case  the  act  done  will  be 
considered  as  a  token  standing  for  the  actual 
delivery  of  the  goods.     It  places  the  prop- 
erty under  the  power  and  control  of  the  cred- 
itor.   In  some  cases,  such  constructive  de- 
livery cannot  be  effected  without  doing  what 
amounts  to  a  transfer  of  the  property  also. 
In  such  case  there  is  a  union  of  two  distinct 
forms  of  seciuity,- the  pledge  and  mortgage; 
mortgage  by  virtue  of  the  title,  and  a  pledge 
by  virtue  of  the  possession.     This  advan- 
tage exists  when  notes  and  bills  are  trans- 
ferred to  a  creditor  by  way  of  collateral  se- 
curity.   The  possession  gives  them  the  char- 
actw  of  a  pledge.    The  indorsement,  if  pay- 
able to  order,  and  their  delivery.   If  pay- 
able to  bearer,  gives  him  the  title  also,  which 
is   something    more    than   a   pledge.     This 
double  title  existed   In   White  v.   Piatt,   5 
Denio,  269,  and  Ciark  v.  Iselin,  21  Wall.  360. 
Hence,  the  actual  possession  of  the  securitiea 
by  the  creditor  was  a  matter  of  less  Impor- 
tance in  those  cases."     So,  In  the  Instant 
case,  the  collaterals  being  of  the  dass  of 
commercial  paper  that  Is  payable  to  bearo*. 
and  which  consequently  passes  a  complete 
title  by  mere  delivery,  De  Jaham  had  title 
as  well  as  possession,— his  possession  being 
evidenced  by  his  possession  of  the  key  to  the 
box  in  which  the  securities  were  kept,  and 
to  which  no  one  else  had  access,  and  npon 
which  the  opponents  acquired  no  right  dur- 
ing Pierre  Lanaux's  lifetime.     But,  even  If 
it  is  considered  doubtful  whether  De  Jaham 
held  possession.  Independently  of  Tiwnaux,  for 
the  account  of  Mrs.  Tassin,  the  court.  In  tbe 
Cavaroc  Case,  cited  various  cases  In  which 
precedents  are  given  of  privileges   havfnsr 
been  recognized,  as  against  creditors,  even 
when  the  pledgor  retained  precarious  posses- 
sion of  the  thing  pledged,— as  Intimated  In 
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the  Conger  Case.  A  case  In  point  Is  OaX  of 
Clark  V.  Iseliri,  21  WaU.  360,  In  which  the 
court  held  that  the  pledge  was  not  viti- 
ated by  the  pledgee  returning  the  collaterals 
pledged,  to  the  pledgor,  for  collection;  also, 
the  case  of  White  y.  Piatt,  5  Denio,  269,  to 
same  efFect,— the  court  holding  that  In  such 
case  the  pledgor  acts  as  the  servant  or  agent 
of  the  pledgee,  and  the  character  of  the  se- 
curity Is  not  changed.  A  strong  case  of  the 
kind  Is  cited  from  the  Massachusetts  court 
(Macomber  v.  Parker,  14  Pick.  497),  of  a 
pledge  having  been  maintained  through  the 
precarious  possession  of  the  pledgor.  The 
pledgor  was  the  proprietor  of  a  brickyard, 
and  the  pledgee  advanced  the  money  requi- 
site for  the  manufacture  of  bricks;  the  con- 
tract being  that  the  bricks,  as  fast  as  made, 
should  be  pledged  as  secnrity  for  the  ad- 
vances thus  made,  but  the  pledgor  was  to 
retain  the  bricks  In  his  charge,  and  sell  them 
at  retail,  and  deposit  the  proceeds  In  bank, 
to  the  credit  of  the  pledgees.  Before  sale, 
the  bricks  In  the  yard  of  the  pledgor  were  at- 
tached for  a  debt;  but  the  pledge  was  main- 
tained, the  court  employing  this  language, 
viz.:  "To  say  that  the  limited  authority  to 
seU  the  bricks  by  retail.  In  small  sums,  on 
account  of  the  plaintiffs,  was  a  waiver  of 
their  possession  of  the  residue  that  remained 
In  the  kilns  In  their  yard,  would  be  cleariy 
against  the  Intent  and  meaning  of  the  parties, 
unreasonable,  and  unwarranted  by  the  evi- 
dence. The  special  authority  given  by  the 
plaintiffs  to  the  [brickmaker]  was  to  clothe 
him  with  the  character  of  an  agent  to  a 
limited  extent  only,  and  no  remission  to  him, 
in  bis  character  of  pledgor,  of  the  plaintiffs' 
right  to  retain  the  bricks  according  to  agree- 
ment" The  creditor's  attachment  was  dis- 
solved, and  the  pledge  maintained.  An  ex- 
ample of  this  kind  Is  furnished  by  Troplong, 
in  treating  of  article  2076  of  the  Code  Na- 
poleon,—of  which  article  3162  of  our  Code 
is  bnt  a  repetition,— of  a  merchant  in  Bremen 
having  pledged  60,000  bottles  of  Burgundy 
wine  to  a  merchant  of  Baden,  as  security  for 
a  debt;  the  wine  having  been  delivered  to  an 
agent  of  the  pledgee,  it  having  been  agreed 
that  the  pledgor  should  give  It  necessary  at- 
tention and  care.  It  so  happened  that  the 
agent  of  the  pledgee  occasionally  left  the 
key  of  the  vault  In  the  possession  of  the 
pledgor,  and  on  one  occasion  the  latter  re- 
moved some  of  the  bottles  of  wine  to  his  own 
premises;  and  subsequently  to  his  surrender 
In  Insolvency  the  syndic  insisted  that  the 
pledge  was  null  and  void  on  that  account— 
the  debtor  and  pledgor  not  having  been  dis- 
possessed of  the  wine.  But  the  validity  of 
the  pledge  was  maintained,  as  against  the 
creditors  of  the  pledgor  In  Insolvency.  Trop- 
long, Nantlssment,  No.  311.  A  like  Interpre- 
tation Is  given  of  the  Code  Napoleon  by  other 
French  commentators.  32  Dalloz,  Reper- 
toire, p.  455;  18  Dmnnton,  No^  625  et  seq. 
The  court,  in  the  Cavaroc  Case,  citing  two 
leading  state  decisions,  express  the  further 
v.l5so.no.l9 — 46 


opinion  on  this  question,  and  say:  "So,  when 
the  debtor  Is  employed  In  the  creditor's  serv- 
ice, his  temporary  use  of  the  pledged  article 
in  the  creditor's  business  does  not  effect  a 
restoration  of  the  possession  of  the  debtor. 
This  Is  in  accordance  with  the  common  and 
the  civil  law.  Reeves  v.  Capper,  5  Bing.  (N. 
C.)  136,  was  a  case  of  this  kind.  A  sea 
captain  pledged  his  chronometer  for  a  debt. 
He  was  afterwards  employed  by  the  pledgee 
as  master  of  one  of  his  ships,  and  the  chronom- 
eter was  placed  in  his  charge,  to  be  used 
on  the  voyage.  It  was  held  that  the  pledge 
was  not  lost  He  recovered  the  chronometer, 
as  against  a  person  to  whom  the  master  had 
pledged  it  a  second  time.  In  Hayes  v.  Rid- 
dle, 1  Sandf.  248,  the  plaintiff  delivered  to 
the  defendant  at  his  request  a  convertible 
bond  of  the  New  York  &  Erie  Railroad  Com- 
pany, which  had  been  pledged  by  the  latter 
to  the  former,  in  order  to  get  It  exchanged 
for  stock  of  the  same  company,  which  was 
returned,  and  substituted  for  the  bond  In 
pledge.  The  defendant  never  returned  either 
the  bond  or  the  stock.  The  plaintiff  brought 
action  in  trover  against  him  for  the  bond, 
and  recovered  its  value,  being  less  than  the 
debt  for  which  it  was  pledged.  Judge  Story 
is  In  perfect  accord  with  the  views  enter- 
tained by  the  supreme  court,  and,  in  the 
course  of  an  elaborate  discussion  of  the  ques- 
tion, says:  "As  possession  is  necessary  to 
complete  the  title  by  pledge,  so,  by  the  com- 
mon law,  the  positive  loss  or  delivering  back 
of  the  possession  of  the  thing,  with  the  con- 
sent of  the  pledgee,  terminates  his  title. 
However,  If  the  thing  Is  delivered  back  to  its 
owner  for  a  temporary  purpose  only,  and  it 
Is  agreed  to  be  redelivered  by  him,  the 
pledgee  may  recover  It  against  the  owner, 
If  he  refuses  to  restore  It,  after  the  purpose 
is  fulfilled.  So,  If  it  be  delivered  back  to 
the  owner  in  a  new  character,  as,  for  ex- 
ample, as  special  bailee  or  agent  In  such 
a  case  the  pledgee  will  still  be  entitled  to 
the  pledge,  not  only  as  against  the  owner, 
but  also  as  against  third  persons,  for  under 
such  circumstances  the  possession  is  perfect- 
ly consistent  with  the  existence  of  the  orig- 
inal rights  of  the  pledgee."  Story,  Bailm. 
i  299,  citing  various  authorities. 

In  consideration  of  the  authorities  I  have 
cited,  I  think  it  can  be  safely  affirmed  that 
the  pledge  In  favor  of  Mrs.  Tassln  was  good 
and  valid — First  because  the  bonds  were 
held  by  a  third  person  agreed  upon,  with 
instructions  to  deliver  on  demand  of  the 
pledgee;  second,  because  they  were  deposit- 
ed in  a  vault  over  which  the  debtor  had 
no  control,  and  in  a  bank  box,  of  which  the 
third  person  agreed  upon  had  the  key;  third, 
liecanse  the  pledgor  had  executed  a  power  of 
attorney  authorizing  the  pledgee  to  sell  the 
thing  pledged;  foui-th,  because  the  debtor 
had  credited  his  books  with  the  amount  of 
the  pledged  collaterals,  and  also  the  cred- 
itor's account;  fifth,  because  the  third  per- 
son claimed  possession  just  before  the  pledg- 
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or's  death,  and  was  aUowed  to  bare  access 
to  the  pledged  collaterals  after  bis  deatb, 
tbe  safe  and  vault  being  Toluntarlly  opened 
by  tbe  secretary  of  tbe  Insurance  association, 
and  the  box  containing  the  securities  tm- 
locked  by  the  third  party  In  the  presence  of 
others  and  the  secretary.  And  finally,  If  it 
be  considered  that  the  bonds  were,  after 
their  deposit.  In  any  manner,  In  tbe  posses- 
sion or  under  tbe  control  of  Pierre  Lanaux, 
through  De  Jaham,  It  was  only  a  precarious 
possession,  for  tbe  account  of  Iklrs.  Tassln, 
and  which  cannot  be  successfully  opposed 
by  the  creditors  of  Lanaux,  as  against  Mrs. 
Tassln.  As  the  case  herein  presented  Justi- 
fies and  establishes  the  sufficiency  and  com- 
pleteness of  Mrs.  Tassln's  pledge,  our  orig- 
inal opinion  should,  to  that  extent,  be  main- 
tained; but  as  the  proof  falls,  In  my  opin- 
ion, to  show  that  the  Hymels  participated  In 
the  agreement  selecting  De  Jabam  as  a 
third  person  to  take  and  hold  the  collaterals 
specified,  this  contract  of  pledge,  as  to  them, 
Is  lacking  a  vital  element  to  give  It  force 
and  efficacy,  as  to  third  persons  and  cred- 
itors of  Pierre  Lanaux,  though  It  was  per- 
fectly good  and  valid  as  between  the  parties. 
The  Code  requires  that  there  must  be  an 
actual  delivery  to  tbe  creditor  or  pledgee  of 
the  thing  pledged.  This  Is  an  essential  to 
the  completion  of  the  pledge.  It  Is  the  test 
of  Its  efficacy.  But  tbe  C!ode  states,  as  an 
exception  to  this  general  rule,  that  If  the 
thing  be  placed  and  remain  In  the  hands  of  a 
third  person,  who  Is  agreed  upon  by  the 
parties,  the  privilege  of  tbe  pledgee  attaches 
to  the  thing  pledged;  and,  having  failed  to 
participate  In  the  agreement  selecting  De 
Jaham  as  custodian  of  the  assets  placed  for 
the  several  accounts  of  the  Hymels,  their 
pledges  were  Incomplete,  and  they  acquired 
no  Hen  or  privilege  on  said  assets.  And  In 
this  respect  the  opposition  of  creditors  must 
be  maintained,  and  to  that  extent  our  for- 
mer opinion  and  decree  should  be  amended; 
and,  as  thus  amended,  affirmed. 

McBNERY,  jr.,  concurs  In  this  opinion  with 
respect  to  the  dalm  of  Mrs.  Tassln,  but  dis- 
sents from  the  views  expressed  as  to  other 
parties,  maintaining  the  correctness  of  the 
original  opinion  of  tbe  court  In  its  oitirety. 


(102  Ala.  26) 

STATE  ex  rel.  MARTIN,  Atty.  Gen.,  r.  TAL- 
LY, Judge. 
(Supreme  Conrt  of  Alabama.    Aug.  9,  1894.) 
Circuit  Jodoe  —  Complioitt  m  Mcrdbr  —  Im- 

PBACHMBNT— POWBB  OF  SOPREMB  CoUKT  —  TaK- 
IHe  BVIDBKOB  AWAT  TBOU  SbAT  OF  QOTBBK- 
MBNT — RBASONABLB  DoUBT  —  EVIDBNCB — SOFH- 
CIEKCT. 

1.  Though  the  supreme  conrt  mnst  be  held 
at  the  scat  of  government,  except  that  If  it  shall 
become  dangerous  it  may  adjourn  to  a  different 
place  (Const,  art  6,  i  3),  in  proceedings  to  im- 
peadi  a  circiit  judge  in  the  supreme  conrt  the 
jndges  of  anch  conrt  may,  to  snbserve  the 
convenience  of  witnesses,  and  in  pnrsuance  of 
an  agreement  between  the  state  and  respondent. 


take  the  evidence  and  hear  the  arguments  of 
counsel  at  a  place  other  than  the  seat  of  gov- 
ernment. 

2.  An  information  in  impeachment  proceed- 
ings of  a  circuit  judge  charged  respondent  (1) 
with  wlllfnl  neglect  of  dnty  while  m  office,  in 
that,  knowing  the  intent  of  fonr  persmis  named 
to  take  the  life  of  one  R.,  and  having  oppor- 
tunity to  intervene,  in  his  official  capacity, 
to  prevent  the  execution  of  sudi  intent,  ho  will- 
fnlly  failed  and  neglected  to  do  so;  and  (2) 
with  complicity  in  the  murder  of  R.  by  snch 
persona.  Edd,  that  it  was  competent  to  show 
the  abstract  fact  that  the  grievance  such  per- 
sons liad  against  R.  was  that  he  had  sednced 
the  sister  of  respondent's  wife  and  of  three  <rf 
such  persons. 

3.  But  other  evidence  on  such  subject.  In- 
cluding letters  from  R.  to  such  sister,  was 
irrelevant  and  immaterial,  it  appearing  that  both 
respondent  and  snch  persons  had  full  knoivledee 
of  snch  seduction  long  before  the  killing  of  R. 

4.  On  such  Impeachment  trial,  it  was  not 
competent  for  respondent  to  testify  as  to  the 
pnrpose  and  intention  whidli  actuated  him  in 
sending  a  certain  telegram  to  one  H.,  nor  for 
H.  to  testify  that  on  receiving  such  telegram, 
and  one  from  a  kinsman  of  R.,  on  the  morning 
of  the  kilUng,  he  "went  down  to  the  hotd  to 
see  if  R.  was  there,— to  see  if  he  had  come 
there;  went  down  to  advise  with  him,  and  to 
see  what  the  tiouble  was,  and  also  to  deliver 
the   message." 

5.  Where  a  person  talks  with  an  attorney, 
with  a  view  to  retaining  him,  the  conversation 
is  privileged,  though  the  relation  of  attorney 
and  client  is  never  established  between  them. 

6.  On  Impeachment,  the  gnilt  of  respondent 
must  be  established  by  the  evidence  beyond  a 
reasonable  doubt. 

7.  On  snch  trial,  it  appeared  that  R.,  re- 
spondent, his  brothers-in-law,  S.,  J.  S.,  and  W., 
and  their  cousin,  J.,  all  lived  in  the  town  of  8.; 
that,  on  account  of  fear  of  being  killed  bv  J. 
and  his  cousins,  R.  left  such  town  at  6  o'dock 
a.  m.  on  February  4.  in  a  closed  hade,   with 
three  other  persons,  all  armed,  to  go  to  a  rail- 
road station  18  miles  distant,  where  R.  intend- 
ed to  take  a  train;    that  snch   three  cousins 
learned  of  R-'s  ffight,  and  armed  themselves, 
and  started  in  pursuit,  on  horsebadc;   that  they 
came  near  R-'s  liadc,  some  distance  from  the 
station,  where  S.  and  J.  S.  left  their  horses, 
and  ran  along  the  railroad  track  to  the  depot, 
while  the  other  two  fcrflowed  the  back,  also  on 
foot;   that  they  concealed  themselves,  and  soon 
after  R.  all^ted  from  the  hack  he  was  shot  by 
them.     There  was  evidence  that  J.    S.   lived 
with   respondent;    that   two   days   before   the 
killing  a  witness  suggested  to  the  latter  that 
such  persons  were  "on  the  warpath"  for  R., 
but  he  said  he  guessed  nx>t,  as  R.  would  leave 
the  town;  that,  the  day  before  the  shooting,  re- 
spondent and  S.  consulted  for  half  an  hour  in 
regard  to  the  relations  of  R.  with  S.'s  sister, 
but  respondent  and  8.  testified  that  the  cod- 
versation  related  to  the  best  means  of  learning 
wbere  such  sister  was,  and  getting  her  home, 
and  their  determination  to  do  no  violence  to  R., 
and  to  allow  him  to  leave;   that,  soon  after  R. 
left,  J.  and  X  8.  were  on  the  street,  near  re- 
spondent's barn;    that  8.  was  then  on  horse- 
back, and  talking  to  respondent,  near  the  bam- 
lot  fence,  bnt  remained  there  only  a  minute, 
when  he  followed  the  other  two  in  the  direction 
of  snch  railroad   station;    that  W.   was   seen 
going  in  the  same  direction;    that  respondent 
was  seen  at  his  front  gate  twice  during  the 
morning,  looking  in  the  direction  W.  had  gone; 
that  W.  rode  a  horse  procured  by  respondent's 
son  at  a  Uvery,  for  the  use  of  which  respondent 
paid  after  he  was  charged  with  compfidty   in 
the  murder;   that  J.  8.  left  respondent's  hoaae, 
where  he  had  slept,  went  down  town,  armed 
and  monnted  himsdf,  came  back,  and  hitdied 
his  horse  in  front  of  the  honse,  stood  his  Kun 
against   the   front   gate,    went   to    the   dining 
room,  and  ate  something,  and  then  rode  a'vray 
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and  Joined  the  oAers;  that  R.'s  flight  and  the 
pnrsait  were  soon  known  and  talked  about  by 
everybody  in  tlie  town;  that  respondent  went 
to  the  depot  and  telegraph  office,  where  he  re- 
mained most  of  the  morning;  that  a  witness 
there  suggested  to  him  that  a  hack  and  t^ysi- 
cian  onght  to  be  sent  after  the  parties  who  had 
gone,  and  he  said  his  folks  could  take  care  of 
themselTes;  that  it  was  also  suggested  that  a 
telegram  onght  to  be  sent  to  have  them  all 
arrested;  that  he  made  no  reply,  but  said  be 
was  waiting  to  see  if  anybody  sent  a  telegram; 
that  a  kinsman  of  B.  went  to  the  telegraph  of- 
fice, and  sent  a  message  to  K.,  saying:  ''Four 
men  on  horsebadi  following.  Look  out;"  that 
he  was  followed  by  respondent,  who  iminedi- 
ately  wrote  a  message  himself,  addressed  to  the 
<H]erator  at  such  railroad  station  (a  friend  of 
respondent);  that  he  then  advised  with  a  wit- 
ness as  to  preyoitins'  the  operator  from  send- 
iag  the  message  to  R.  by  putting  him  out  of 
the  ofBce;  that  he  was  dissuaded  from  doing 
so,  and  gave  the  operator  the  message  he  had 
written,  aa  foUows:  "Do  not  let  the  party 
warned  get  away;"  that  he  said  to  the  oper- 
ator, "This  message  has  something  to  do  with 
that  one  just  received,"  and  he  wanted  it  sent: 
that  soon  afterwards  he  told  the  operator  to  add 
to  the  message,  "Say  nothing;"  that  it  was 
sent  just  after  the  one  to  R.;  that  afterwards 
he  abstracted  the  telegram  from  the  files,  and, 
on  the  preliminary  hearing  of  the  parties  for 
the  mn^er  of  R.,  testified  that  "it  was  not 
about  this  matter.  It  was  to  a  friend,  about 
another  matter;  nothing  concerning  this  case;" 
and  that  about  11  o'clock  respondent  received 
from  S.  a  message  saying,  "R.  dead.  None  of 
na  hurt"  Respondent  testified  that  he  knew 
of  the  relations  between  R.  and  his  sister-in- 
law;  that  on  January  6th  he  and  S.  consulted 
as  to  what  was  best  to  be  done,  S.'s  brother  D. 
b^ng  present;  that  S.'s  plan  was  to  get  his 
sister  home,  and  let  R.  leave,  and  make  the 
best  of  it;  that  respondent  concurred  in  such 
course;  that  D.  spoke  of  killing  R.j,  when  re- 
spondent said,  "D.,  that  won't  do.  This  is  the 
best  management;'  and  that  thia  waa  the  only 
time  any  member  of  the  family  ever  said  any- 
thing in  his  hearing  about  killing  R.  Respond- 
ent was  corroborated  by  the  testimony  of  S. 
The  evidence  was  that  respondent's  wife,  at  the 
instance  of  W.,  ordered  the  horse  he  rode,  and 
sent  her  son  for  it;  that  she  was  in  the  habit 
of  doing  this;  that  it  was  charged  to  respondent, 
as  was  the  custom,  and  he  paid  for  it  in  the 
usual  course;  that  he  did  not  see  W.  at  all, 
and  did  not  know  the  horse  had  been  ordered 
until  after  W.  had  gone;  that  on  that  morn- 
ing he  did  not  get  up  until  some  time  after  his 
wife  and  J.  S.;  that  he  did  not  see  J.  S.  at 
the  house  at  all,  nor  his  horse  and  gun  at  the 
front  gate;  that  he  went  to  the  back  yard,  and 
saw  S.,  J.,  and  J.  S.  riding  away;  that  he 
called  to  8.,  and  he  rode  to  where  resimndent 
was,  near  the  fence;  that  he  twice  asked  8. 
where  he  was  going,  and  both  times  he  replied, 
"Up  the  road,  and  said  he  was  in  a  hurry, 
and  rode  away.  As  to  this  interview,  respond- 
ent was  corroborated  by  8.,  and  as  to  the  cir- 
cnmstances  and  brevity  of  it,  by  a  disinterest- 
ed witness.  Respondent  also  testified  that  he 
did  not  see  his  wife  until  after  her  brothers 
had  gone,  when  she  told  him  of  R.'s  flight,  and 
the  pursuit  by  the  brothers,  which  was  his 
first  Knowledge  of  it.  Bdd,  that  the  evidence 
does  not  show  beyond  a  reasonable  doubt  that 
respondent  knew  of  the  purpose  of  his  brothers- 
in-utw  and  their  cousin  to  pursne  and  kill  R. 
before  they  started  in  such  pursuit,  and  that 
he  was  not  guilty  of  willful  neglect  of  duty, 
as  charged  on  the  first  count  of  the  informa- 
tion. 

S.  Nor  does  such  evidence  show  that  re- 
spondent wati  informed  of  the  intention  and  pur- 
pose of  such  persons  to  unlawfully  take  the 
life  of  R.,  and  held  communications  with  them 
touching  such  purpose,  and  knew  of  their  pur- 
auit  of  R..  and  had  such  knowledge  when  they 


Wire  preparing  therefi>r,  and  at  the  time  they 
set  out  in  such  pursuit,  and  was  therefore  guilty 
while  in  office  of  an  offense  involving  moral 
turpitude,  to  wit,  the  offense  of  murder,  as 
charged  in  the  first  specification  of  the  second 
count  of  the  information. 

9.  But  such  evidence  shows  that  respond- 
ent, knowing  the  intention  of  his  brothers-in- 
law  and  their  cousin  to  take  the  life  of  R.,  and, 
after  they  had  gone  in  pursuit  of  him,  did  acts 
(viz.  watch  at  a.)  to  prevent  warnings  of  dan- 
ger being  sent  to  R.,  and  sent  a  telegram  to  the 
operator  at  the  railroad  station  to  which  R. 
had  gone,  intended  to  further  their  design,  and 
aid  them  in  the  taking  of  R.'s  life,  under  cir- 
cumstances which  rendered  them  guilty  of  mur- 
der.   Head,  J.,  dissenting. 

10.  Under  Code,  i  3704,  providing  that  all 
persons  concerned  in  the  commission  of  a  tei- 
ony,  whether  they  directly  commit  the  act,  or 
aid  or  abet  in  its  commission,  though  not  pres- 
ent, must  be  indicted,  tried,  and  punished  as 
principals,  it  is  essential  to  the  guilt  of  re- 
spondent, as  charged  in  the  information,  that 
such  acts  should  have  contributed  to  the  effectu- 
ation of  the  design  to  kill  R. 

11.  It  is  not  essential  that  the  asristance 
given  by  respondent  contributed  to  the  criminal 
result;  but  it  is  sufficient  if  it  facilitated  a  re- 
sult that  would  have  transpired  without  it,  or 
if  the  aid  merely  rendered  it  easier  to  accom- 
plish the  end  intended  by  the  actual  perpe- 
trators and  respondent,  though  in  all  human 
probability  the  end  would  have  been  attained 
without  it  „   , 

1l2.  It  appeared  that  the  td^pram  to  R.  from 
Us  kinsmen  was  received  by  me  operator  five 
or  ten  minutes  before  the  arrival  of  R.;  that 
the  message  from  respondent  to  such  operator 
was  received  by  him  immediately  afterwards; 
that  the  c^e'ator  appreciated  the  urgency  of  the 
case,  and  at  first  intended  doing  his  duty,  by 
delivering  R.'8  message  to  him  at  the  earliest 
practicable  moment;  that  the  operator  went  to 
the  hotel,  about  70  yards  away,  with  the  mes- 
sage, in  quest  of  R.,  without  waiting  to  copy 
It;  timt,  not  finding  R.,  he  returned  to  the  door 
of  the  telegraph  office.— upstairs,  in  the  depot,-- 
and  from  there  saw  R.'s  hack  approach,  and 
stop  35  yards  distant;  that  he  supposed  R.  waa 
in  it;  that,  instead  of  delivering  the  message  to 
R.,  the  operator,  who  was  mayor  of  the  town, 
sent  a  man  in  search  of  the  marshal,  whose 
whereabouts  were  then  unknown  to  him,  and 
beckoned  respondent's  brother,  who  was  near 
the  hack,  to  come  to  him;  that  he  then  went 
into  the  telegraph  office,  as  he  claimed,  to 
copy  R.'8  message  for  delivery  to  him;  that 
If  the  operator  had  gone  out  to  the  road  on 
which  the  hack  was  aHProaching,  not  more  than 
100  feet  away,  he  would  have  informed  R.  of 
the  contents  of  the  message  before  R.  alighted; 
that  all  the  murderers  were  then  dismounted, 
and  away  from  their  horses,  and  none  were  In 
front  of  R.'s  hack;  and  that  R.  was  not  hit 
by  the  first  shot  fired.  SM,  that  the  delay  in 
delivering  the  message  to  R.  was  caused  by  re- 
spondent's telegram  to  the  operator,  and  re- 
spondent aided  and  abetted  the  murder  of  R., 
as  alleged  in  the  second  specification  of  the 
second  count  of  the  information,  and  is  guiltj 
as  charged  therein,  and  that  he  is  guilty  ofmur- 
der  as  charged  in  such  second  count.  Head, 
J.,  dissenting. 

Impeachment  proceeding  agalnBt  John  B. 
Tally,  Jadge  of  the  ninth  judicial  circuit  of 
Alabama,  commenced  by  an  Information  filed 
on  the  part  of  the  state  by  the  attorney  gen- 
eral, founded  upon  the  report  of  the  grand 
jwcy  of  Jackson  county.  Judgment  finding 
respondeit  guilty,  and  deposing  him  from 
office. 

Wm.  L.  Martin,  Atty.  Gen.,  and  R.  W. 
Walker,  for  the  State.    Wm.  Rlchardaon,  D. 
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D.   Shelby,   Lusk   S.   Bill.   George  O.  Hunt, 
and  AmoB  Goodhue,  for  respondent 

McCLBLLAN,  3.  The  evidence  was  taken 
ore  tenus  In  this  case.  There  wore  nuiny 
witnesses.  Much  difficulty  and  delay  In  se- 
curing their  attendance  at  Montgomery  were 
apprehended.  To  facilitate  the  hearing  of 
the  case,  and  to  subserve  the  convenience  and 
necessities  of  the  witnesses,  the  Judges  of 
this  court,  at  the  request  and  In  accordance 
with  the  agreement  of  the  respondent  and 
the  state,  consented  to  take  the  evidence  and 
hear  the  arguments  of  counsel  in  the  cause  at 
Huntsville,  near  the  scene  of  the  acts  and 
omissions  laid  against  the  respondent  in  the 
information;  and  the  evidence  was  there 
taken,  and  the  arguments  were  there  heard. 
This,  we  were  and  are  of  opinion,  we  might 
well  do  at  the  request  and  in  accordance 
with  the  agreement  referred  to.  In  view  of 
the  control  which  the  statute  gives  respond- 
ents in  such  cases  over  the  manner  of  taking 
testimony.  But  we  were  not  unmindful  of 
section  3,  art  6,  of  the  constitution,  which 
is  in  this  language:  "The  supreme  court  shall 
be  held  at  the  seat  of  government  hut  if 
that  shall  become  dangerous  from  any  cause. 
It  may  adjourn  to  a  different  place."  And 
we  were  careful,  while  sitting  at  Huntsville 
as  Individual  members  of  the  court  and 
not  as  the  court  itself,  to  avoid  the  attempted 
exercise  of  all  judicial  power.  Hence  it  is 
that  we  made  no  rulings  as  to  the  admissi- 
bility of  testimony  except  of  a  tentative  and 
advisory  nature,  and  hence  it  is  also  that 
much  incompetent  testimony  was  rebeived, 
subject  to  objections  noted  at  the  time  and 
is  now  to  be  stricken  out  and  excluded,  either 
expressly  or  by  tacitly  disregarding  It  in 
reaching  the  conclusions  we  shall  announce. 
This  course,  under  the  circumstances,  the 
triors  of  the  facts  and  the  Judges  of  the 
competency  of  proposed  testimony  oelng  the 
same,  and  under  a  necessity,  for  the  most 
part  to  know  what  the  offered  testimony  is 
before  passing  upon  its  admissibility,  wheth- 
er the  ruling  is  to  be  presently  or  subsequent- 
ly made.  Involved  no  prejudice  to  either 
party,  and,  we  believe,  facilitated  the  bearing 
in  this  instance. 

Briefly  stated,  the  information  in  diis  case 
contains  two  charges  against  John  B.  Tally, 
as  judge  of  the  ninth  Judicial  circuit  The 
first  Is  willful  neglect  of  duty  while  In  of- 
fice. In  that  knowing  the  Intent  of  Robert 
John,  James,  and  Walter  Skelton  to  take  the 
life  of  R.  O.  Ross,  and  having  the  opportunity 
to  intervQie  in  his  official  capacity,  to  pre- 
vent the  execution  of  that  intent  he  will- 
fully failed  and  neglected  to  do  so.  The 
second  count  charges  complicity  on  the  part 
of  Tally  in  the  murder  of  Ross  by  the  hands 
of  said  Skeltons.  Tally  was  a  brother-in-law 
to  all  of  the  Skeltons  named,  except  John, 
having  married  their  sister,  who  was  a  cousin 
to  John.  The  grievance  they  had  against 
Ross  lay  in  the  fact  that  the  latter  had  se- 


duced, or  been  criminally  Intimate  with,  a 
sister  of  three  of  them  and  of  Mrs.  Tally. 
This  abstract  fact  was,  in  our  opinion,  com- 
petent evidence  in  this  case  against  Tally,  as 
tending  to  connect  him  with  the  motive  which 
actuated  the  Skeltons  to  the  killing  of  Ross, 
and  the  fact  appears  in  this  case  by  evidence 
to  which  no  objection  was  interposed.  Much 
evidence  on  this  subject  including  several  let- 
ters written  by  Ross  to  Miss  Skelton,  was 
offered  by  the  respondent,  objected  to  by  the 
state,  and  received  subject  to  the  objection 
because  of  the  circumstances,  to  which  we 
have  adverted,  under  which  the  evidence  was 
taken.  All  this  must  now  yield  to  the  ob- 
jection noted  at  the  time,  and  be  excluded 
from  the  case.  It  was  proved  that  both  the 
Skeltons  and  Tally  had  full  knowledge  of  the 
liaison  between  Ross  and  Miss  Skelton— had 
had  possession  of  and  read  all  the  Impllcatory 
lettera  from  him  to  her— long  before  the 
killing  of  Ross.  Had  they,  immediately  upon 
the  receipt  of  these  letters  and  upon  coming. 
In  this  or  oth«r  way,  to  a  knowledge  of  Ross' 
misconduct  towards  her,  been  moved,  by  the 
tumult  of  passion  which  the  law  holds 
such  intdllgence  sufficient  to  provoke  and 
engender,  to  take  the  life  of  Ross,  and  had 
taken  his  life  while  under  the  actual  domin- 
ion of  this  overmastering  passion,  before 
cooling  time  had  elapsed,  all  this  evidence 
would  have  been  competent  as  negativing 
the  premeditation  and  malice  which  are  es- 
sential elements  of  murder,  and  thereby  re- 
ducing the  grade  of  their  offense  to  man- 
slaughter. But  the  amplest  cooling  time  had 
elapsed.  If  their  passion  continued,  it  was 
without  justification  of  law.  And  whether, 
as  a  matter  of  fact  life  was  takoi  In  a  pas- 
sion so  continuing,  or  not  the  offense  of 
the  Skeltons  and  of  Tally,  If  he  participated 
In  the  homicide,  was  and  could  be  in  no  wise, 
and  to  no  extent  or  d^^ee,  justified,  miti- 
gated, or  extenuated  by  the  fact  of  Ross'  re- 
lation with  their  sister;  and  they  are  each  ■ 
and  all  guilty  or  not  of  murder  as  the  other 
and  only  evidence  In  the  case  wholly  apart 
from  and  exclusive  of  ths  relations  of  Ross 
and  Miss  Skelton  may  or  may  not  satisfy, 
beyond  a  reasonable  doubt  minds  charged 
with  the  Investigation  that  they  killed,  at 
participated  hi  the  killing  of,  Ross  under  cir- 
cumstances that  would  have  Imported  murder 
had  the  perpetrators  been  wholly  without 
grievance,  real  or  fancied,  against  him.  All 
this  testimony  Is  therefore  entirely  irrelevant 
and  Immaterial  to  any  issue  that  can  possi- 
bly exist  In  this  case,  and  It  is  excluded. 
Hooks  V.  State  (Ala.)  13  South.  767;  Mc- 
Neill V.  State  (Ala.)  15  Soutii.  352. 

It  has  been  many  times  decided  by  this 
court  and  may  now  be  considered  the  settied 
rule  with  us,  though  most  of  the  adjudged 
cases  in  other  jiuisdlctions  hold  the  con- 
trary, that  a  witness  cannot  depose  to  his 
uncommunlcated  intention.  And  upon  tills 
rule  the  testimony  of  the  respondent  as  to 
the  purpose  and  Intention  which  actuated 
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bim  In  the  sending  of  a  certain  telegram, 
and  of  the  witness  Huddleston  that,  upon 
receiving  certain  telegrams  from  B.  H.  Boss 
and  the  respondent  on  the  morning  of  Feb- 
ruary 4,  1894,  he  "went  down  to  the  hotel 
to  see  If  Mr.  Ross  was  there,— to  see  If  he 
had  come  there;  went  down  to  advise  with 
him,  and  to  see  what  the  trouble  was,  and 
also  to  deliver  the  message,"— must  now  be 
stricken  out  Wheeless  v.  Rhodes,  70  Ala.  419; 
Whlzenant  v.  State,  71  Ala.  383;  Stewart  v. 
State.  78  Ala.  436;  Fonvllle  v.  State,  91 
Ala.  39,  8  South.  688;  Baldwin  y.  Wallcw, 
91  Ala.  428.  8  South.  364;  Railroad  C!o.  T. 
Davis,  91  Ala.  615,  8  South.  849;  Lewis  t. 
State,  96  Ala.  6,  11  South.  259. 

The  conversation  between  the  respondoit 
and  Mr.  J.  E.  Brown,  after  and  on  the  day 
of  the  homicide,  was  In  the  nature  of  priv- 
ileged communications  between  attorney  and 
client,  for,  though  that  relation  was  never 
established  between  those  parties,  what  was 
then  said  by  the  respondent  was  with  a 
view  to  the  retainer  of  Mr.  Brown,  and  Is 
within  the  protection  of  the  rule.  That  con- 
versation and  the  drcomstances  under  which 
it  was  had  must  now  be  excluded.  Hawes 
T.  State,  88  Ala.  37,  68,  7  South.  302. 

Without  discussing  at  present  other  objec- 
tions to  testimony  which  may  be  ruled  upon 
in  the  course  of  this  opinion,  we  will  proceed 
to  state  and  consider  the  evidence  with  ref- 
erence to  the  guilt  or  innocence  of  the  re- 
spondent of  the  charges  brought  against  him 
by  the  Information;  premising  that  we  rec- 
ognize the  rule  of  conviction  beyond  a  rea- 
sonable doubt  as  applicable  to  this  case,  and 
that  our  minds  must  be  convinced  to  that 
degree  of  the  guilt  of  the  respondent  before 
we  can  adjudge  him  guilty  as  chaiged. 

Among  the  facts  which  the  evidence  estab- 
lishes without  conflict,  direct  or  Inferential, 
In  this  case,  are  the  following:  About  Jan- 
uary 6,  1894,  Ross  left  his  house  In  Scotts- 
boro  snrrpptltlously  under  and  because  of 
an  apprehension  ttiat  his  life  was  in  immi- 
nent peril  at  the  hands  of  the  Skeltons.  He 
remained  away  from  Scottsboro  under  this 
apprehension  until  Tuesday  night,  January 
30th,  when  he  returned  on  account  of  the  Ill- 
ness of  bis  wife.  From  that  time  hntil  Sun- 
day, February  4th,  he  remained  In  Scottsboro, 
secluded  in  his  house.  About  6  o'clock  on 
that  Sunday  morning.  Just  as  the  train  passed 
Scottsboro  going  to  Stevenson,  and  beyond 
there  to  Chattanooga,  Ross  left  Scottsboro, 
in  a  hack,  for  Stevenson,  18  miles  distant, 
Intending  to  catch  a  train  there  on  another 
road,  and  go  on  to  Chattanooga.  With  him 
were  his  brother-in-law,  Bloodwood,  a  negro 
man.  John  Calloway,  and  the  driver,  one 
Hammons.  All  of  the  party  were  armed. 
Roes  had  a  gun  and  a  pistol,  Bloodwood  had 
a  gun,  and  Calloway  and  Hammons  each 
had  a  pistol.  They  arrived  In  Stevenson 
about  10:45  that  morning,  and  driving  to  a 
point  In  a  public  road  or  street  midway  be- 
tween an  hotel  and  the  passenger  station  of 


the  two  railroads  that  connect,  or  rather 
unite,  there,  and  30  or  40  yards  from  each, 
all  the  par^  alighted  from  the  vehicle,  ex- 
cept the  driver,  and  took  out  their  arms  and 
baggage,  the  latter  consisting  of  three  valises. 
A  person,  William  Tally,  passing  at  the 
time  from  the  hotel  to  the  station,  walked 
aronnd  the  hack,  which  had  stopped  immedi- 
ately in  front  of  him,  and  met,  shook  hands, 
and  passed  the  usual  salutations  with  Ross, 
who  had  gotten  out  on  the  side  next  the  sta- 
tion. Tally  then  turned  away,  and  started 
on  towards  the  station.  Just  at  this  junc- 
ture a  shot  was  fired  at  Bloodwood  from  be- 
hind the  depot  platform.  This  was  followed 
by  another  from  the  same  place,  and  then 
by  other  shots  from  two  guns  behind  the 
platform,  and  from  a  pile  of  telegraph  poles 
a  llttie  way  down  the  road.  In  the  direction 
from  which  the  hack  had  come.  Some  one 
or  more  of  these  succeeding  shots  took  ef- 
fect In  Ross'  legs,  and  he  fell.  Bloodwood 
was  also  wounded,  and  ran  away.  The  team 
ran  away  with  Hammons.  Calloway  does 
not  appear  to  have  been  hit,  but  In  some  way 
he  fell  with  and  under  Ross.  They  both 
arose  almost  immediately.  The  negro,  Cal- 
loway, ran  away.  Ross  managed  to  get  to 
the  side  of  a  small  oil  house,  a  short  distance 
beyond  where  the  hack  had  stopped,  and  took 
a  position  afTordidg  some  shelter  from  per- 
sons behind  the  platform  and  telegraph 
poles.  While  standing  there  with  his  gun  in 
his  hand,  and  looking  in  the  direction  of  the 
telegraph  poles,  a  man  came  to  the  comer 
of  the  house  behind  him,  and  shot  him  with 
a  Winchester  rifle  through  the  head  from  back 
to  front  He  feU  in  the  throes  of  death,  and 
died.  Then  another  man  came  up  from  be- 
hind the  platform,  and,  approaching  closely, 
also  shot  him  through  the  head  with  a  \^n- 
Chester  rifle.  The  man  who  fired  the  first 
and  two  or  three  other  shots  from  be- 
hind the  platform  was  Robert  Skelton.  The 
man  who  fired  the  other  shots  from  that  posi- 
tion was  James  Skelton.  The  man  who  fired 
from  the  telegraph  poles  was  Walter  Skel- 
ton. John  Skelton  it  was  who  reached  the 
comer  of  the  oil  house  behind  Ross,  shot  him 
In  the  back  of  the  head,  and  killed  him.  And 
It  was  Robert  who  came  up  after  he  was 
dead,  and  again  shot  him  in  the  head.  Some 
of  the  Skeltons  were  seen  about  the  sta- 
tion In  Scottsboro  when  the  east-bound  train 
passed  that  morning.  Just  at  the  time  Ross 
started  overland  to  Stevenson.  Soon  after 
tiiat  they  heard  of  Ross'  flight,  and,  as  soon 
as  they  could  get  together,  arm  and  mount 
themselves  they  started  in  pursuit  on  horse- 
back. They  were  fearful  that  Ross  would 
turn  off  the  Stevenson  road,  and  go  across 
the  Tennessee  river,  as  he  had  done  on 
the  occasion  of  his  previous  flight;  and 
hence,  they  were  afraid  to  take  any  short 
cuts,  by  resorting  to  which  they  could  have 
—as  Ross  continued  In  the  Stevenson  road — 
overtaken  him  much  sooner  than  they  did; 
but.  In  their  uncertainty  as  to  his  destination. 
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they  thooght  It  best  to  follow  the  tnuto  of 
his  vehicle.  Doing  so,  they  came  In  sight  and 
within  a  little  distance  of  the  hack  as  It  was 
crossing  a  creek  a  mile  from  Stevenson.  The 
back  was  a  close  one,  and  its  occupants  did 
not  see  tbem.  A  railroad  crosses  the  creek 
at  this  point  along  the  side  of  the  public 
road.  They  could  have  attacked  the  Koss 
party  at  this  point,  and  Walter  Skelton  tes- 
tifies that  he  then  said  to  his  companions, 
"Let's  surround  them,  and  demand  of  him 
where  Annie  is;"  but  that  they  said,  "No; 
that  would  probably  bring  on  a  fight,  and 
some  one  of  us  get  killed."  Instead  of  this, 
Robert  and  James  dismounted,  left  their 
horses,  and  ran  along  the  railway  track  to 
Stevenson,  where  they  arrived  and  took  posi- 
tions behind  the  platform  almost  Immediate- 
ly after  the  Ross  party  had  arrived  and 
stopped.  Walter  and  John  Skelton  kept  in 
the  road  behind  the  bade,  and  50  or  60  yards 
distant  from  It  They,  too,  were  afoot  at 
this  time.  Walter  stopped  at  the  pile  of 
telegraph  poles,  which  he  seemed  to  have 
reached  about  the  time  the  hack  stopped, 
and  before  any  one  alighted  from  It.  John, 
in  some  way,  got  beyond  the  hack,  and  final- 
ly to  the  oil  boose,  without,  so  far  as  the  evi- 
dence discloses,  being  seen  by  anybody  nntU 
Just  before  he  shot  and  Idlled  Ross.  After 
the  klUlng  of  Ross,  Ro'bert  Skelton  sent 
a  telegram  to  the  respondent,  at  Scotts- 
boro,  informing  him  that  Ross  was  dead,  and 
that  none  of  the  Skeltons  were  hurt;  and  they 
all  surrendered  themselves  to  Huddleston, 
wbo  was  mayor  of  Stevenson,  and  were  tak- 
en back  to  Scottsboro,  and  confined  in  Jail. 
Subsequently  bail  was  allowed  them,  and 
was  given  by  Robert  and  James.  John  and 
Walter  were  unable  to  give  ball,  and  the 
former  escaped,  and  is  still  at  large.  After 
this  Walter  also  gave  baU.  All  these  facts 
are  undisputed. 

The  evidence  offered  in  Justification  or  mit- 
igation of  the  homicide,  except  the  facts  and 
circumstances  of  Ross'  relations  with  Miss 
Annie  Skelton,  whicb  we  have  excluded,  is 
that  of  Robert  Skelton,  as  follows:  "About 
the  time  that  I  got  to  the  depot,  between  the 
depot  and  the  hotel,  Mr.  Ross  was  at  the  bug- 
gy, speaking  with  Bill  Tally.  I  walked  up 
and  saw  that  In  a  little  while,  I  don't  know 
bow  long,  Mr.  Bloodwood  drew  his  gun  up  at 
me.  I  dodged  down,  and  then  fired  at  Blood- 
wood."  And  of  Walter  Skelton:  "I  was,  I 
suppose,  fifty  or  sixty  yards  behind  the  hack 
when  it  stopped,  and  I  was  watching  to 
see  who  got  out  I  saw  Mr.  Ross  get  out, 
talking  to  some  one.  Then  I  saw  Mr.  Blood- 
wood  get  out;  and  in  a  few  minutes  I  saw 
him  raise  his  gun  across  the  hack,  then  take 
It  down,  and  about  the  instant  I  heard  a  gun 
pop."  The  gun  which  Walter  heard  "pop" 
was  that  of  Robert  Skelton.  Walter  and 
James  then  Joined  in,  and  Robert  continued 
the  fusillade.  That  Bloodwood  did  not  shoot 
there  is  no  reasonable  doubt  That  Ross 
or  any  other  of  his  party  fired  a  shot  is  not 


pretfflided.  That  Bloodwood  snapped  his  gun 
In  an  effort  to  shoot  there  is  some  evidence, 
—enough,  we  wlU  conclude,  to  engender  a 
reasonable  doubt  as  to  whether  he  did  or  not 
But  the  conclusion  that  he  attempted  to  shoot 
at  Robert  Skelton  will  not  afford  any  Justifi- 
cation or  excuse  to  the  Skeltons  or  the  re- 
spondent They  were  in  no  danger  from 
Bloodwood's  gun.  If  they  were  In  dang^, 
a  safe  avenue  of  retreat  was  open  to  each  of 
them.  Had  there  been  danger,  and  had  the 
opportunity  of  retreat  been  wanting,  they 
yet  could  not  invoke  the  doctrine  of  self- 
defense,  because  their  danger  resulted  from 
their  own  wrongful  and  unlawful  aggression. 
They  were  there  to  kill.  It  was  Ross  and 
Bloodwood,  and  not  they,  who  were  on  the 
defensive.  This  conclusion  cannot  be  es- 
caped, even  from  Lheh:  own  standpoint 
They  say  they  pursued  Ross  to  prevent  his 
going  to  their  sister,  and  continuing  criminal 
relations  with  her.  How  were  they  to  do 
this?  How  could  they  do  It  but  in  the 
effective  way  they  did  do  It,— by  stopping 
Ross  at  once  and  forevw  in  his  trades? 
That  they  contemplated  this  means,  con- 
ceding their  purimse  was  to  prevent  the  com- 
ing together  of  Ross  and  Miss  Skelton,  is 
beyond  all  question.  It  is  shown  by  their 
conversation  at  the  creek,  when  they  said 
Ross  would  fight,  and  some  of  them  would  be 
killed.  If  they  approached  him  with  reference 
to  Miss  Skdton;  and  they  then  desisted  only 
because  the  place  and  surroundings  were 
not  opportune.  It  Is  shown  by  the  disposi- 
tion they  made  of  themselves  around,  but  con- 
cealed from,  Ross,  at  Stevenson,  and  the  in- 
stantaneous fire  they  opened  on  Mm  as  soon 
as  tfaey  were  In  their  places  of  ambush, 
when,  had  their  purposes  been  less  dead- 
ly, had  any  sort  of  parley  with  Ross  been 
desired,  either  for  the  puriKwe  of  diverting 
him  from  their  sister,  or  of  ascertaining  from 
Mm  h»-  whereabouts,  pacific  means  to  that 
end  were  at  hand,  in  the  person  of  William 
Tally,  who  had  Just  spoken  to  Ross,  and 
was  then  coming  directly  towards  the  place 
of  concealment  of  two  of  them,  one  of 
whom  began  the  onslaught  and  in  the  per- 
son of  several  other  men  then  In  and  about 
the  depot  Their  purpose  was  to  kill.  Its 
wickedness  was  unrelieved  by  aught  of  legal 
Justlflcation  or  excuse.  Tb^  did  kill,  and 
their  hat  was  vritbout  any  Justification,  miti- 
gation, or  extenuation  which  the  law  knows, 
or  courts  can  allow  to  be  looked  to.  It  was 
murder. 

What  connection  had  the  respondent  wltli 
that  murder?  Was  he,  knowing  the  deadly 
Intent  Of  the  Skeltons  and  their  pursuit  bent 
upon  its  execution,  willfully  neglectful  of 
his  duty,  as  a  ma^trate.  In  not  exerdslng 
the  power  of  the  law  bad  clothed  him  with 
to  stay  their  hands?  Or  did  he  blms^  par- 
ticipate In  the  deed,  by  commanding,  direct- 
ing, counseling,  or  encouraging  the  Skeltons 
to  its  execution,  or  by  aiding  and  abettlngr 
them  in  its  commissicm?  The  evidence  tor 
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the  prosecQtlan  on  tbese  iaaues  will  be 
briefly  stated:  Ab  has  been  seen,  Judge 
Tally  was  tbe  brother4ii-law  of  Bobert, 
James,  and  Walter  Skelton,  and  of  Miss 
Annie  Skelton,  the  wronged  girl.  It  may  be 
supiMsed,  therefore,  that  he  shared  with 
the  SkeIton»— In  some  degree,  at  least— the 
shame  and  mortification  which  had  come 
upon  them  through  Boss,  and  that  the  grler- 
ance  against  Ross  was  common  to  them  all. 
It  was  shown  that  he  knew  all  the  facta 
known  to  the  Skeltons,  and  came  to  his 
knowledge  of  them  soon  after  they  did. 
They  all  lived  in  the  same  town,  with  the 
intimacy  usually  incident  to  their  relations. 
Jamee  Skelton  lived  with  Judge  TaUy.  On 
Friday  before  the  Sunday  of  the  homicide, 
Judge  Tally  returned  to  Scottsboro  from  Ft 
Payne,  where  he  had  been  holding  court, 
by  way  of  Chattanooga,  Tenn.,  and  over  the 
Memphis  and  Charleston  Railroad.  On  the 
train  was  Mr.  Gregory,  a  lawyer  of  Scotts- 
boro, who  engaged  Judge  Tally  In  conver- 
sation. The  latter  spoke  of  some  interest- 
ing murder  cases  that  he  had  been  trying  at 
Ft  Payne;  and,  in  this  connection,  Gregory 
remarked  to  him  that  he  thought  they  would 
have  one  or  more  killings  Jn  Scottsboro  In  a 
very  short  time.  "The  judge  [to  quote  the 
witness]  asked  me  why,  and  I  told  him  tlmt 
Ross  had  come  back,  and  that  the  Skelton 
boys  were  on  the  war  path,  or  some  such 
thing.  I  don't  remember  Just  what  it  was. 
The  judge  said  he  guessed  not;  that  be  sup- 
posed Ross  would  leave,  or  would  not  stay 
there,  or  something  of  that  Und;  and  I  told 
him  I.  supposed  so."  On  Saturday  afternoon, 
Judge  Tally  was  In  consultation  with  Robert 
Skelton,  the  eldest  of  the  brothers,  fbr  some- 
thing like  a  half  hour,  In  the  tatter's  office. 
It  IB  admitted  by  Judge  TaUy  that  this  con- 
versation had  rdation  to  Ross  and  Miss  Skel- 
ton, and  the  scandal  connected  with  them. 
Tally  stayed  at  home  that  night  James 
Skelton  also  slept  there.  The  next  morning 
Tally's  15  year  old  son  went  to  a  llvay  sta- 
ble and  got  a  horse,  the  hire  of  which  was 
charged  to,  and  subsequently  paid  by.  Judge 
Tally.  This  horse  was  gotten  fcnr  the  pur- 
pose of  being  ridden,  and  was  ridden, 
by  Walter  Skelton,  In  pursoit  of  Ross. 
One  witness  testified  that  quite  early 
on  that  Sunday  morning,  before  the 
Skdtons  had  assembled  to  go  in  pursuit  of 
Boss,  be  saw  a  man  whom  he  took  to  be 
Judge  TaUy  passing  a  street  some  distance 
from  Judge  Tally's  house,  going  In  the  direc- 
tion of  John  Skelton's;  but  he  was  by  no 
means  sure  that  the  man  he  saw  was  Judge 
Tally.  J.  D.  Snodgrass,  a  witness  for  the 
state,  testified  that  he  saw  three  of  the 
Skeltons  (Robert,  John,  and  James)  leaving 
Scottsboro  that  Sunday,  morning.  When  he 
first  saw  them,  John  and  James  were  going 
ak>ng  a  side  street  upon  which  Judge  Tally's 
bam  and  bam  lot  were  situated;  that  the 
two  last  named  had  gotten  beyond  Tally's 
premises,' and  were  about  turning  out  of  this 


street  which  ran  north  and  aontb.  Into  a 
street  running  east  and  west  and  passed  in 
front  of  Judge  Tally's  residence.  This  resi- 
dence was  the  second  from  the  comer  at  the 
intersection  of  these  streets.  At  this  time 
Bobert  Skelton  was  on  horseback  near  Tal- 
ly's bam-lot  fence,  talking  with  Tally.  He 
remained  thore  only  a  very  short  time  (the 
witness  said  probably  a  minute)  after  Snod- 
graas  saw  them.  Tally  was  either  inside  his 
lot  or  in  the  street  near  his  lot  and  on  foot 
At  the  end  of  this  short  time,  Robert  rode 
on,  following  John  and  James,  turned  east 
on  the  street  mentioned,  and  passed  by  Snod- 
grass' house,  which  fronted  on  that  street 
going  In  the  direction  of  Stevenson.  He  then 
observed  that  each  of  them  had  a  gun.  An- 
other witness  .before  this  saw  Walter  Skelton 
following  the  Stevenson  road  on  foot  This 
witness,  coming  on  down  this  street  In  front 
of  Judge  Tally's  house,  saw  Tally  standing 
at  his  front  gate,  looking  in  the  direction 
Walter  SkeltMi  was  proceeding.  Tally 
turned  before  he  reached  him,  and  went  Into 
his  house.  Young  Tally  carried  tbe  horse, 
which  he  had  gotten  from  the  livery  stable, 
to  Walter,  on  the  road.  Another  witness 
passed  down  this  street  after  they  had  all 
gone  towards  Stevenson,  and  he  also  saw 
TaUy  at  his  gate,  looking  in  that  direction. 
TaUy  again  turned  and  went  Into  his  house, 
before  this  witness  reached  him.  It  was 
also  In  evidence  that  James  Skelton  left  Tal- 
ly's house  that  morning  before  breakfast, 
went  down  town,  armed  and  mounted  him- 
self, came  back  to  TaUy's,  hitched  his  horse 
in  front  of  the  house,  set  his  gim  against  tbe 
front  gate,  went  Into  the  dining  room  to  get 
something  to  eat  before  starting,  then  went 
out  remounted,  and  joined  Robert  and  John 
at  the  comer  where  these  three  were  seen 
by  Snodgrass.  The  flight  of  Ross  and  the 
pursuit  of  tbe  Skeltons  at  once  became  gen- 
eraUy  known  In  the  town  of  Scottsboro,  and 
was  weU  nigh  the  sole  topic  of  conversation 
that  Sunday  morning.  Bvorbody  knew  It 
Everybody  talked  only  about  it  Everybody 
was  impressed  with  the  probablUty  of  a  ter- 
rible tragedy  to  be  enacted  on  the  road  to 
Stevenson,  or  at  the  latter  point  The  re- 
spondent was  soon  abroad.  He  went  to  the 
depot  where  the  telegraph  oflBlce  was.  He 
remained  about  there  most  of  that  morning. 
About  nine  o'clock  that  morning  Dr. 
Rorex  saw  him  there,  and  this,  in  the 
language  of  the  witness,  passed  between 
them:  "I  said  to  Judge  TaUy  that  I  thought 
we  had  better  send  a  hack  and  a  physician 
to  their  assistance  up  the  road  [referring  to 
tbe  Ross  and  Skelton  parties  Uien  on  the 
road  to  Stevenson] ;  that  these  parties  might 
get  hurt  and  they  might  need  assistance. 
Judge  TaUy  repUed  that  his  folks  or  friends 
could  take  care  of  themselves.  I  also  said 
to  him  that  I  redconed  we  ought  to  send  a 
telegram  to  Stevenson  and  have  aU  of  them 
arrested,  to  which  he  made  no  reply.  •  •  ♦ 
He  said  that  he  was  waiting  to  see  if  any< 


Digitized  by 


Google 


728 


SOUTHBRN  RBPOBTHE,  VoL  15. 


(Ala. 


body  sent  a  telegram— (»r  words  to  that  ef- 
fect; waiting  or  watching,  to  see  If  any- 
body sent  a  telegram."  And  he  did  wait 
and  watch.  He  was  seen  there  by  Judge 
Bridges  just  before  the  passenger  train,  going 
west  at  10:17,  pajssed.  He  was  seen  there 
after  it  passed.  E.  H.  Roes,  a  lilnsman  of 
the  Rosa  who  had  fled,  and  was  being  pnr^ 
sued,  meeting  the  telegraph  operator,  Whit- 
ner,  at  the  passenger  station,  walked  with 
him  down  to  the  freight  depot,  where  the  tel- 
egraph office  waa.  Judge  Tally  followed 
them.  They  went  into  the  telegraph  office, 
and  so  did  he.  Ross  was  sitting  at  a  table, 
writing  a  message.  It  was  addressed  to  R. 
C.  Ross,  Stevenson,  Ala.  Its  contents  were: 
"Four  men  on  horseback  with  guns  follow- 
ing. Look  out"  Ross  handed,  it  to  the  op- 
erator to  be  sent.  Tally  either  saw  this  mes- 
sage, <»:  in  some  way  accurately  dirined  its 
contents.  He  called  for  pap«,  and  imme- 
diatdy  wrote  a  message  himself.  Judge 
Bridges  was  still  In  the  office.  At  this  Junc; 
ture.  Tally  spoke  to  him,  took  him  into  a 
comer  of  the  room,  and,  calling  him  by  his 
given  name,  said:  "What  do  you  reckon 
that  fellow  [the  operator]  would  think  tf  I 
told  him  I  should  put  him  out  of  that  office 
before  he  should  send  that  message?"  re- 
ferring to  the  message,  quoted  above,  which 
B.  H.  Ross  had  Just  given  the  operator. 
Jndge  Bridges  replied:  "Judge,  I  wouldn't 
do  that  That  might  cause  you  very  se- 
rious trouble,  and,  besides  that  might  cause 
the  young  man  to  lose  his  position  with  the 
company  he  la  working  for."  Judge  Tally 
then  remarked:  "I  don't  want  him  to  send 
the  message  he  has,  and  I  am  going  to  send 
this  one."  He  then  showed  Judge  Bridges 
a  message  addressed  to  William  Huddleston, 
containing  these  words:  "Do  not  let  the 
party  warned  get  away."  This  message  was 
signed  by  Tally.  The  respondent  then  hand- 
ed this  telegram  to  the  operator,  remarlcing 
to  him,  "This  message  has  something  to  do 
with  that  one  yon  Just  received;"  said  he 
wanted  it  sent  and  paid  for  it  He  then 
started  towards  the  door,  but  turned  to  the 
opo-ator,  and  said:  "Just  add  to  that  mes- 
sage, 'say  nothing.'"  Tally  left  the  office. 
This  message  was  sent  Just  after  that  of  Ei. 
H.  Ross  to  R.  C.  Ross.  The  original  of  it 
was  placed  on  a  file  in  the  office  at  Scotts- 
boro.  Two  days  after,  a  search  was  made 
for  It  and  It  could  not  be  found,  and  has 
never  been  found.  l%e  one  man  in  the 
world  most  Interested  In  its  destruction— the 
respondent  in  this  case— in  the  meantime  had 
had  an  opportunity  to  abstract  it,  he  having 
had  access  to  this  file,  and  gone  through  the 
messages  on  it,  for  the  purpose,  he  said  then, 
and  says  now,  of  finding  the  address  of  a 
person  to  whom  he  had  sent  a  message  some 
days  before.  And  on  the  preliminary  exam- 
ination of  the  Skeltons  before  the  probate 
Judge  of  Jackson  county,  for  the  miu-der  of 
Ross,  Judge  Tally  was  called  and  examined 
as  a  witness  for  them,  and  before  a  copy 


of  this  message  was  produced  by  the  oper- 
ator, and  hence  at  a  time  when  Judge  Tally 
was  not  aware  that  a  copy  was  in  existence, 
this  question  was  put  to  him:  "You  didn't 
send  any  dispatch  that  morning  to  Steven- 
son?" And  his  answer  was:  "Yes,  sir,  I 
sent  one,  but  not  about  tills  matter.  It  was 
to  a  friend  about  another  matter;  nothing 
concerning  this  case."  And  this  friend  was 
Mr,  Huddleston.  He  further  testified,  on 
that  trial,  that  he  did  not  know  Ed  Ross, 
did  not  see  him  going  to  the  telegraph  office 
that  morning,  and  did  not  Imow  whether  Ed 
Ross  was  in  the  telegraph  office  while  he 
was,  on  that  occasion,  or  not  Thase  tele- 
grams of  Ed  Ross  and  Tally  were  sent  about 
10:25  a.  m.  Tally  then,  his  watch  to  pro- 
vent  the  sending  or  delivery  of  a  telegram  to 
R.  0.  Ross  being  over,  went  home.  Soon  aft- 
er 11  o'clock,  the  message  before  referred 
to  came  from  Stevenson  to  Scottsboro,  ad- 
dressed to  Judge  Tally,  and  signed  by  Rob- 
ert Skelton.  It  ran:  "Ross  dead.  None  of 
us  hurt"  This  was  taken  to  Judge  Tally's 
house,  and  there  delivered  to  him,  and  he 
thereupon  went  to  see  Mr.  Brown,  and  had 
the  conversation  which  we  have  excluded. 

The  foregoing  is  substantially  the  case  made 
by  the  evidence  adduced  by  the  state  against 
the  respondent  leaving  out  of  view,  for  the 
moment,  the  evidence  touching  the  effect 
which  his  message  to  Huddleston  had  upon 
the  occurrences  at  Stevenson. 

Next  we  undertake  a  summary  of  the  evi- 
dence for  the  defense.  Judge  Tally  himself, 
and  Robert  James,  and  Walter  Skelton, 
were  among  the  witnesses  examined.  The 
respondent  admitted  liaving  a  conversation 
on  the  train  with  Mr.  Gregory,  but  he  did 
not  recall  that  Gregory  said  anything  about 
the  Skeltons  being  on  the  warpath.  He  says 
he  knew  of  the  relations  between  Ross  and 
Miss  Skelton  soon  after  the  Skeltons  were 
Informed  of  them,  and  read  the  letters  from 
him  to  her  soon  aft^  they  came  to  their  pos- 
session; that  he  and  Robert  Skelton,  at  the 
time  the  latter  showed  him  the  letters,  on 
January  6,  1894,  held  a  consultation  as  to 
what  was  best  to  be  done  in  the  matter. 
This  is  his  account  of  what  occurred,  and 
was  said,  at  that  time,  in  Robert  Skelton's 
office:  "I  asked  Bob  Skelton  if  he  had  such 
communications  as  it  was  reported  he  had; 
letters  said  to  have  been  written  by  Mr. 
Ross  to  Annie.  I  asked  him  If  he  would  let 
me  see  the  letters.  He  said  be  would,  and 
got  them  and  showed  them  to  me,  and  I 
read  them  there  in  his  office.  He  and  his 
brother  David  Skelton  and  myself  were  the 
only  persons  present  During  the  time  I  was 
reading  the  letters,  we  were  speaking  about 
the  contents,  and  discussing  them,  and  he 
told  me,  after  I  had  read  the  letters,— pos- 
sibly during  the  time  I  was  reading  them,— 
he  gave  me  his  Ideas  as  to  mana^ng  the 
trouble.  He  told  me  about  his  plans  to  get 
Annie  home,  and  to  let  Mr.  Ross  leaver  and 
make  the  best  of  It,— let  It  die  out,  and  make 
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the  best  of  it  I  told  him  that  was  decidedly 
the  beat  thing  to  do.  It  was  best  for  him, 
and  would  possibly  save  the  publication  gen- 
erally of  the  scandal,  and  might  possibly 
save  her  mother's  life.  Annie's  mother  was 
paralyzed  and  helpless,  and  I  suggested  that 
exposure  might  possibly  cost  her  her  moth- 
er's life.  Dave  Skelton  was  sitting  by,  and 
observing  our  conversation,  and  would  occa- 
sionally have  something  to  say;  and  he  spoke 
of  doing  violence,— spoke  of  killing  him.  I 
simply  turned  to  him  and  said:  'Dave,  that 
won't  do.  This  is  the  best  management.'  I 
desire  to  say  just  here  that  this  Is  the  only 
time  that  any  member  of  the  Skelton  family 
ever  said  anything,  in  my  hearing,  about 
killing  Ross.  Not  long  after  that  he  left,  and 
I  beard  no  farther  conversation  about  any 
violence."  The  respondent  gives  the  follow- 
ing account  of  the  conference  he  had  with 
Bobert  Skelton  on  Satturday  afternoon  pre- 
ceding the  homicide:  "I  think  I  was  on  the 
street,  and  Bob  called  me  into  his  office, 
*  *  *  and  we  engaged  In  conversation.  I 
think  that  the  first  thing  Bob  mentioned  to 
me  was  that  he  was  thinking  as  to  how  he 
should  find  out  where  Annie  was.  He  said 
he  had  been  thinking  abont  trying  to  get 
some  one  to  go  to  Mr.  Ross,  and  induce  him, 
or  ask  him,  to  tell  us  where  Aimie  was.  I 
suggested  to  him  the  propriety  of  interview* 
Ing  Mr.  Brown  abont  that,  and  gave  him  rea- 
sons why  I  suggested  Mr.  Brown."  These 
reasons,  as  given  at  the  time  by  the  wit- 
ness, he  then  repeats;  and  goes  on  to  men- 
tion one  or  two  other  persons  whose  avail- 
ability in  getting  this  information  was  dis- 
cussed, and  says  that  after  this  he  left  Bob's 
office,  having  been  there,  he  sup];K>se8,  16  or 
20  minutes.  In  all  this.  Judge  Tally  Is  cor- 
roborated by  the  evidence  of  Robert  Skel- 
ton, and,  in  respect  of  their  determination  to 
do  no  violence  to  Ross,  but  to  get  the  girl 
home,  and  allow  him  to  leave  Scottsboro,  he 
Is  fnrth^  corroborated  by  the  declaration, 
proved  by  Mr.  Gregory,  in  substance,  that  no 
violence  would  be  done  to  Ross,  as  he  would 
leave  Scottsboro.  He  denies  having  passed 
up  the  street  when  the  witness  Miller  says 
he  thought  he  saw  him,  at  an  early  hour 
Sunday  morning,  and  no  Importance  can  be 
attached  to  the  evidence  of  that  witness,  be- 
cause, In  the  first  place,  his  glance  at  the 
man  was  casual  and  hasty,  and  he  was  him- 
self not  at  all  certain  that  it  was  Judge 
Tally  he  saw.  In  the  nert  place,  even  on 
the  theory  of  the  prosecntlon,  there  was  no 
reasonable  occasion  for  Judge  Tally's  be- 
ing at  that  place  at  that  time,  and,  finally, 
the  fact  is  denied  on  oath  by  the  respondent. 
So  that  testimony  may  stand  out  of  the  case. 
In  respect  of  the  horse  which  Judge  Tally's 
son  procured  at  the  livery  stable,  which  was 
charged  to  and  paid  for  by  the  respondent, 
and  which  Walter  Skelton  rode  in  pursuit 
of  Ross,  the  testimony  is  that  Mrs.  Tally,  at 
the  instance  of  Walter  Skelton,  ordered  this 
borae,  and  sent  her  son  for  it;  that  she  was 


in  the  habit  of  doing  tibls;  that  It  was  char- 
ged to  Judge  Tally,  as  was  the  custom;  and 
that  he,  conceiving  himself  under  a  moral 
and  legal  obligation  to  do  so,  because  the 
horse  had  been  supplied  to  Mrs.  Tally,  paid 
the  bill,  and  this,  in  the  usual  course,  after 
the  point  now  made  on  those  facts  had  been 
suggested  to  him.  The  respondent  admits  on 
the  stand  that  he  saw  and  had  a  few  words 
with  Robert  Skelton  when  the  Skeitons  were 
leaving  Scottsboro  Sunday  morning,  as  testi- 
fied to  by  Mr.  Snodgrass,  and  this  is  his  ac- 
count of  the  Interview:  "When  I  first  got 
up,  I  went  down  stairs  and  stepped  out  to 
the  front  gate  ixust  a  minute.  The  only  per- 
son I  saw  was  Bob  Skelton  riding  up  the 
street  towards  the  railroad  [a  street  running 
north  and  south,  and  not  in  the  direction  of 
Stevenson].  Bob  was  crossing  the  street  go- 
ing northwest  [the  direction  In  which  John' 
Skelton  lived].  I  walked  back  through  the 
hall  of  my  house,  and  went  down  into  the 
garden,  to  the  closet,  and  was  thare  some 
time;  I  don't  remember  how  long;  some  lit- 
tle time,  however  After  I  came  out  of  the 
doset,  and  while  I  was  in  the  garden,  I 
saw  Bob  and  John  Skdton  riding  away,  go- 
ing east,  on  the  street  parallel  with  the  rail- 
road [and  which  ran  back  of  Judge  Tally's 
residence].  I  stayed  there,  and  obso^ed 
them,  and  saw  them  after  they  had  passed 
the  bam  of  Mr.  Harris  on  the  corner.  I  saw 
them  coming  on  the  street  south,  passing  my 
bam;  along  the  street  that  runs  in  front  of 
my  barn.  When  I  saw  them  going  in  that 
direction,  I  walked  through  my  bam  lot  to 
the  fence,  and  saw  them  at  the  corner  [the 
Intersection  of  this  south  and  north  street, 
passing  Tally's  bam,  with  the  east  and  west 
street,  upon  which  his  residence  fronts]. 
About  that  time  Jim  Skelton  joined  them. 
I  didn't  notice  where  he  came  from.  Then 
I  called  to  Bob  Skelt(m.  He  turned  and  rode 
back  from  where  I  saw  them  at  the  comer, 
*  *  *  and  I  crossed  the  fence,  and  met 
him  near  the  comer  of  my  bam  lot  He  rode 
up  within  six  or  eight  or  ten  feet  and  I  said 
to  him:  'Bob,  whwe  an  yon  going'/'  He 
said  to  me:  'Gtoing  up  the  road.'  i  asked 
him  again:  'Where  are  you  going?*  And  he 
answer:  'Up.  the  road,  and  I  am  in  a 
hurry.'  He  turned  and  rode  ott;  went  back 
the  way.  he  came  when  I  called  to  him." 
Robert  Skelton'a  testimony  agrees  with 
Judge  Tally's  fully  as  to  this  Interview, 
only  he  added  that  he  said,  farther,  to  Tal- 
ly, that  he  was  in  a  hurry,  and  did  not  want 
to  talk.  And  they  are  both  fully  corrobo- 
rated as  to  the  circumstances  under  which 
this  interview  was  had,  its  brevity,  and  how 
it  was  brought  about  by  Mr.  Shelley,  a  whol- 
ly disinterested  witness,  who  saw  John  and 
Bobert  Skelton  as  they  rode  along  the  east 
and  west  street  back  of  Judge  Tally's  prem- 
ises,—they  passed  the  witness  there;  saw 
them  turn  south  on  the  street  in  front  of 
Judge  Tally's  bam;  and  proceed  along  that 
sireet  beyond  the  point  of  the  tntorview  be- 
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tween  Tally  and  Robert  Skelton,  then  saw 
the  latter  riding  back  to  where  Tally  was, 
sit  there  on  his  horse  while  the  witness  conld 
have  counted  IQ  or  20,  then  tnm,  rejoin  the 
others,  and  ride  out  east.  And  there  Is  noth- 
ing in  this  account  of  this  interview  which 
materially  conflicts  with  that  given  by  J.  D. 
Snodgrass.  James  Skelton,  as  has  been  said, 
lived  at  Judge  Tally's.  He  slept  there  the 
night  before  the  homicide,  and  went  thence, 
as  we  have  seen.  In  pursuit  of  Ross.  Judge 
Tally  swears  he  did  not  see  him  that  morn- 
ing, except  when  he  joined  Robert  and  John 
at  the  corner,  about  the  time  of  the  conr»- 
satlon  between  Robert  and  himself.  It  Is 
shown  by  the  evidence  of  Mr.  Proctor,  who 
slept  with  James  the  night  before,  that  the 
latter  arose  and  left  the  room  quite  early 
that  morning.  It  was  also  shown  that  he 
'  was  down  town  at  an  early  hour.  Judge  Tal- 
ly must  have  arisen  after  James  went  down 
town.  The  testimony  and  all  the  circnm- 
stances  concur  in  showing  that  when  James 
came  back  to  the  house,  mounted  and  armed, 
and  went  In  to  get  "a  piece  of  meat  and 
bread,"  as  be  expressed  it,  leaving  his  gnn 
and  horse  at  or  near  the  front  gate.  Judge 
Tally  was  either  in  his  garden  back  of  his 
house,  or,  more  probably,  in  his  teirnyard, 
which  was  batik  of  an  adjoining  house. 
From  neither  of  these  positions  could  he  see 
the  horse  or  gun  at  the  front,  or  James  In 
the  house.  Judge  Tally  also  testifies  that  he 
did  not  see  Walter  Skelton  at  all  that  morn- 
ing, or  Know  of  his  son's  going  for  a  horse 
for  him  until  the  Skelton  party  had  left 
Scottsboro.  This  Is  somewhat  strange.  In 
view  of  the  facts  that  Walter  Skelton  came 
to  his  house  that  morning,  talked  with  Mrs. 
Tally,  and  induced  her  to  procure  a  horse  for 
him  to  ride  In  pursuit  of  Ross,  and  that 
young  Tally  was  sent  from  the  house  to  the 
livery  stable  for  the  horse.  But  it  reasonably 
appears  from  the  evidence  that  all  this  hap- 
pened before  Judge  Tally  got  up.  It  Is 
shown  that  Mrs.  Tally's  cook  was  sick,  and 
that  she  had  to  be  up  ecurly  to  prepare  break- 
fast, and  did  get  up  some  time  before  Judge 
Tally.  And  the  othw  testimony,  and  the  sur- 
rounding circumstances,  concur  In  showing 
that  all  that  occurred  at  Judge  Tally's  house, 
with  reference  to  this  horse,  occurred  In  the 
interval  between  the  times  Judge  and  Mrs. 
Tally  arose. 

The  respondent  further  testifies  that  he  did 
not  see  his  wife,  after  she  arose  that  morn- 
ing, until  he  returned  to  the  house  from  the 
bam  lot,  where  he  had  the  Interview  with 
Robert  Skelton;  that  he  returned  thence  to 
his  house,  saw  his  wife,  and  she  then  told 
him  of  the  flight  of  Rcmss,  which  had  been 
communicated  to  her  by  Walter  Skelton,  and 
of  the  pursuit  of  the  Skeltons;  and  that  he 
did  not  know,  and  had  received  no  Informa- 
tion, before  this,  that  Ross  had  gone,  and 
that  the  Skeltons  were  pursuing  him.  At  this ' 
juncture,  it  is  to  be  borne  in  mind,  all  the 
Skeltopa  h«4  left  Scojtt«boro.    And  this,  with 


proof  of  the  respondent's  good  character.  Is 
the  case  of  the  defense,  so  far  as  the  first 
count  of  the  Information  is  concerned.  Ob 
the  evidence  for  the  state  which  we  here,  set 
out,  taken  In  connection  with  this  evidence 
for  the  respondent;  can  It  be  said  that  Judge 
Tally,  when  he  was  in  the  presence  of  Rob- 
ert, and  in  sight  of  John  and  James  Skelton, 
that  morning,  knew  of  their  Intention  to  take 
the  life  of  Ross,  and  that  they  were  setting 
out  to  presently  execute  that  intention,  as  Is 
charged  In  the  sev^al  specifications  under 
the  first  count?  We  think  not  There  Is  no 
affirmative  evidence,  such  as  declarations  and 
the  like,  on  their  part;  might  have  afforded, 
that  they  themselves  ever  entertained  the 
purpose  to  take  life  prior  to  that  morning, 
except  in  the  event  Ross  failed  and  refused 
to  leave  Scottsboro.  And  they  might  well 
have  entertained  such  purpose  without  Tal- 
ly's knowledge  of  It.  It  might  well  have  been 
that,  Intending  to  kill  Boss,  the  Skeltons 
would  have  concealed  their  design  from 
Tally,  on  account  of  his  official,  position,  and 
notwithstanding  his  family  relations  with 
them.  Again,  there  is  no  positive  evidence, 
if  they  so  Intended  prior  to  the  day  of  the 
homicide,  that  Tally  was  ever  Informed  or 
knew  of  their  intention.  True,  It  may  be 
said  that  he  knew  Ross  bad  to  leave  there, 
and,  falling  In  this,  the  Skeltons  would  or 
Intended  to  kill  him;  but,  only  knowing  this, 
the  fact  that  Roes  had  gone,  which  fact,  ac- 
cording to  the  state's  theory,  he  must  have 
known  when  the  Skeltons  left  Scottsboro,  It 
would  have  been  but  natural  for  him  to  have 
concluded  that,  as  the  condition  upon  which 
Ross  was  to  live  had  been  met,  the  condi- 
tional purpose  to  take  his  life  was  abandoned. 
True  it  Is,  also,  that  he  had,  in  some  degree, 
the  same  motive  to  destroy  Ross  that  moved 
the  Skeltons  to  his  destruction,  in  the  sense 
that  he,  too,  by  reason  of  his  marital  rela- 
tions, was  a  victim  of  the  wrong  that  Ross 
had  wrought  npon  them  all;  but  this  motive 
might  have  lmi>elled  the  Skeltons  to  the  ex- 
treme to  which  they  went  in  purpose  and 
deed,  while  he  was  restrained  by  that  respect 
for  law  which  his  profession  engenders,  and 
by  the  environment  of  his  high  judicial  posi- 
tion, from  yielding  in  Intent  or  action  to  the 
deadly  impulse  the  wrong  was  conducive  to. 
There  is,  we  repeat,  no  affirmative  evidence 
that  Judge  Tally  knew,  until  after  the  Skel- 
tons had  gone,  that  they  Intended  to  take  tb» 
life  of  Roes.  There  were  circumstances 
proved  which,  unexplained,  might  have  justi- 
fied,—indeed,  would  have  justified,— the  InfO'- 
.ence  that  he  did.  But  explanations  have  been 
made  which  are  either  affirmatively  satisfac- 
tory, or  cast  such  reasonable  doubt  <»i  the 
conclusions  to  which,  without  the  explana- 
tions, the  circumstancee  would  have  led  as, 
that  we  do  not  feel  jnsttQed  in  adopting  tlie 
conclusions.  Fw  instance,  the  hiring  of  tha 
hoise  which  Walter  rode.  As  presented  by 
the  state,  in  all  its  boldness,  that  fact  waa 
most  Incriminating.    But  when  taken  in  con- 
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nection  with  the  facts  that  the  horse  was  to 
aerve  an  occasion  which  was  bom  of  the 
flight  of  Boas,  while  Tally  slept,  and  was 
subserved  by  the  procvirement  of  the  horse 
before  he  arose;  that  It  was  charged  to  him 
becanse  ordered  by  bis  wife,  and  i>ald  for 
by  him,  after  the  circumstances  of  the  hbing 
and  use  of  the  animal  had  been  used  In  the 
public  mind  to  connect  him  with  the  tragedy, 
because,  by  the  course  of  previous  dealing 
between  him  and  the  liveryman.  In  respect 
of  orders  by  bis  wife,  he  was  under  both  a 
moral  and  a  legal  obligation  to  pay,— its  pro- 
bative force  against  him  Is  utterly  destroyed. 
The  presence  that  morning  at  his  house  of 
Walter  Skelton  is  a  circumstance  of  suspicion, 
and  would  be  of  Incrimination,  but  for  the 
tact,. which  is  shown  by  other  evidence  than 
Tally's,  and  against  which  nothing  has  been 
offered  affording  a  contrary  Inference  even, 
that  Walter  had  come  and  gone  before  Tally 
got  out  of  bed,  In  an  upstairs  room.  Again, 
the  naked  fact  that  James  came  there  after 
Tally  had  arisen,  armed  and  mounted,  has  of 
course  a  natural  tendency  to  show  that  Tally 
Imew  the  purpose  of  sudti  unwonted  and  war- 
like preparations  on  that  day,  when  to  ride 
about  the  country  with  guns  is  such  an  un- 
usual thing.  But  according  to  the  testimony, 
not  only  of  Tally  and  Robert  Skelton,  but  also 
of  Mr.  Shelley,  a  witness  for  the  defense, 
and  of  Mr.  Snodgrass,  a  witness  for  the  state, 
the  respondent  was  at  that  time  In  his  bam 
lot,  or  next  It,  in  the  side  street  from  which 
point  he  could  see  neither  James  Skelton  in 
the  house,  nor  his  gun  standing  against  the 
ftont  gate,  nor  his  horse  hitched  in  {he  street 
in  front  of  the  house  and  gat&  The  presence 
of  Tally,  with  Robert  Skelton,  in  the  street 
near  the  former's  barn,  as  the  Skeltons  were 
starting  on  their  chase  of  Ross,  standing 
alone  and  unqualified,  might  prove  much 
against  him.  But  the  evidence  of  himself 
and  Robert  Skelton,  taken  with  that  of  Mr. 
Shelley,  a  disinterested  witness,  satlsfles  us 
that  that  meeting  was  momentary,  and 
wholly  casnaL  Skelton  had  passed  Tally,  and 
was  proceeding  on  his  journey,  when  Tally 
hailed  him,  and  had  him  come  back.  Clearly 
he  had  not  come  that  way  to  see  Tally.  It 
is  not  pretended  that  they  had  met  before 
on  that  morning,  or  had  any  communication 
after  Ross'  flight  Tally's  being  tha:e  is  rea> 
sonably  accounted  for  without  connecting  his 
presence  In  anyway  with  this  Ross  matter. 
Skelton's  passing  there  was  reasonable  with- 
out any  reference  to  Tally;  it  was  bte  route 
to  bis  destination.  They  were  together  about 
long  enough  for  the  words  they  give  to  have 
passed  between  them.  They  were  not  to- 
gether long  enough,  we  should  say,  for  such 
conversation  as  would  naturally  have  passed 
bad  tbey  been  discussing  the  flight  and  pur^ 
suit  of  Ross,  what  the  Skeltons  intended  to 
do,  what  Tally  should  do  in  the  meantime  at 
Scottsboro,  and  the  like.  The  state's  witness 
Mr.  Snodgrass  saw  them  there,  and  his  evi- 
dence does  not  materially  conflict  with  that 


of  Shelley  as  to  the  length  of  time  tfaey  woe 
together.  We  have  already  stated  tbe  con- 
versation they  had,  as  testified  to  by  TaUy 
and  Skelton.  Though  tbey  are  to  the  last  d»> 
gree  Interested  witnesses,  there  is  nothing  be- 
fore us  which  would  Justify  our  reaching  the 
conclusion,  with  the  necessary  conviction  of 
mind,  tbat  aught  was  said,  other  than  the 
words  they  have  deposed  to.  Mweover,  it 
does  not  appear,— but  the  contrary  does  ap- 
pear, upon  all  the  evidence  we  have,  much  of 
whicb  is  not  tainted  by  interest— that  Tally 
had  any  information  of  Ross'  flight  when 
he  was  talking  with  Robert  Skelton.  It  is 
clearly  shown  that  James  Skelton  did  not 
know  it— indeed,  it  had  not  transpired— when 
he  left  the  house.  It  came  first  to  the  knowl- 
edge of  Walter,  and  it  may  well  be  supposed 
that  he  and  James,  and  all  of  them,  made 
their  preparations  with  all  possible  expedi- 
tion, losing  no  time  to  hunt  up  and  Inform 
Tally.  Walter  and  James  were  at  Tally's 
house  after  they  knew  of  it  but  there  is 
no  evidence  that  Tally  saw  either  of  them. 
Tally's  own  and  Walter's  evidence  that  they 
did  not  see  each  other,  and  proof  of  circum- 
stances, demonstrate  that  he  did  not  see 
James  until  he  was  riding  away.  It  is  said 
that  Tally  must  be  hdd  to  have  known  the 
intention  of  the  Skeltons  to  pursue  and  kill 
Ross,  from  seeing  Robert  and  John  mounted 
and  armed.  How  could  he  know  this— how 
are  we  to  be  justified  in  holding  that  he  knew 
this— when  it  Is  clearly  shown  that  he  did 
not  know  Ross  had  gone  at  all?  And,  had 
he  known  that  how  could  he  Justify  a  con- 
clusion that  they  were  going  to  pursue  and 
slay  him  as  he  left  Scottsboro,. whoi,  accord- 
ing to  all  the  evidence  we  have  as  to  Tally's 
knowledge  of  their  Intentions,  they  all  want- 
ed him  to  leave  ScottslxMro,  and  intended 
be  should  go  in  peace.  Again,  shall  the 
inference  of  a  murderous  lnt»it  on  Tally's 
part  01^  of  his  knowledge  of  such  Intent  on 
the  part  of  the  Skdtons,  be  drawn  from  tbe 
mere  fact  that  he  was  seen  on  two  occasions 
talking  with  his  brother-in-law  in  the  latter's 
office  for  half  an  hour?  Obviously  not 
Shan  the  fact  that  one  of  those  occasions 
was  the  day  befbre  the  kilUng  of  Roes  lead 
us  to  say  that  Tally  knew  the  Skeltons  in- 
tended to  kill  Ross?  Of  course  not  And  even 
less.  If  posdble,  would  such  conclusions  be 
Justified  when  we  consider  that  the  only 
evidence  of  what  passed  in  those  conversa- 
tions was  to  the  effect  whatever  else  it  may 
have  Imported,  that  Ross  should  not  be  killed 
if  he  did  what  he  was  manifestly  trying  to 
do  when  he  was  killed,— leave  Scottsboro. 

Some  other  minor  circumstances,  really 
of  no  probative  force,— such  as  that  Tally 
was  seen  at  his  front  gate  that  morn- 
ing, once  before  and  once  after  the  Skeltons 
had  gone;  that  he  saw  Robert  Skelton  rid- 
ing north  on  a  street  some  distance  flrom 
him,  which  fact  he  brought  out  himself;  and 
the  like,— were  put  in  evidence.  These  we 
.  will  not  stop  to  discuss.    Nor  do  we  deem  it 
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ncceasaiy  to  discuss  In  this  connection— with 
reference  to  Tally's  knowledge  of  the  Skel- 
tons'  Intent  when  he  had  the  brief  Interview 
with  Robort  that  morning— Judge  Tally's 
condnct  after  the  Skeltons  had  gone.  That 
conduct  la  referable  to  the  knowledge  he 
then  had— which  had  been  first  Imparted  to 
him  by  hla  wife,  and  which  soon  became  the 
common  knowledge  of  the  town— that  the 
Skeltons  had  gone  In  pursuit  of  Ross  to  Idll 
him;  and.  In  onr  opinion,  what  he  did  and 
said,  after  that  time,  will  not  serve  to  estab- 
lish the  scienter  laid  under  the  first  count  of 
the  Information.  We  conclude  this  part  of 
the  case  by  saying  that  we  do  not  find  that 
Judge  Tally  had  any  knowledge  of  the  in- 
tention of  the  Skeltons  to  kill  Ross  before  or 
at  the  time  of  their  departure  in  pursuit  of 
him;  that,  therefore,  neither  of  the  three 
specifications  under  the  first  count  Is  proved, 
and  we  find  him  not  guUty  of  the  charge  of 
willful  neglect  of  official  duty  presented  by 
that  count. 

The  second  connt  of  the  information 
charges  that  "John  B.  Tally,  judge  of  the 
ninth  Judicial  circuit  of  the  state  of  Ala- 
bama, unmindful  of  the  duties  of  his  said  of- 
fice, was,  before  the  filing  of  said  report  of 
said  grand  Jury,  and  while  In  such  office, 
gnllty  of  an  offense  Involving  moral  turpi- 
tude, to  wit,  the  offense  of  murder."  There 
are  three  specifications  under  this  charge. 
The  averments,  among  others,  of  the  first 
i^eclfication,  following  averments  of  Ross' 
flight,  the  Skeltons'  pursuit,  and  the  killing 
of  Ross  by  them  at  Stevenson,  with  malice, 
etc.,  are  "that  said  Tally  was  informed  of 
the  intention  and  purpose  of  the  said  Skel- 
tons to  unlawfully  take  the  life  of  the  said 
Ross,  and  said  Tally  held  communications 
with  said  Skeltons  touching  their  said  pur- 
pose, and  said  Tally  knew  of  the  pursuit  of 
said  Ross  by  the  said  Skeltons,  as  aforesaid, 
and  had  such  knowledge  at  the  time  said 
Skeltons  were  making  ready  to  set  ont  in 
pursuit  of  said  Rosa,  and  at  the  time  they 
did  set  out  in  such  pursuit"  Aa  we  have  al- 
ready Indicated,  we  are  not  convinced  of  the 
truth  of  these  averments,  and,  as  the  other 
matters  laid  in  this  specification  may  be  con- 
sidered as  well  under  the  second  and  tUrd 
specifications,  we  will  direct  our  attention 
solely  to  them.  Tlie  second  specification 
charges  that  the  Skeltons  "unlawfully,  and 
with  malice  aforethought,  killed  Robert  O. 
Ross  by  shooting  him  with  a  gun,"  and  "that 
the  said  John  B.  Tally,  before  the  said  fel- 
ony and  murder  was  committed,  in  manner 
and  form  aforesaid,  on  the  day  aforesaid, 
and  in  the  county  and  state  aforesaid,  did 
aid  or  abet  the  said"  Skeltons,  naming  them, 
"in  the  commission  of  the  said  felony  and 
murder."  And  the  third  specification  charges 
"that  on  Sunday,  the  4th  day  of  February, 
1894,  in  the  county  of  Jackson,  state  of  Ala- 
bama, the  said  John  B.  Tally  unlawfully, 
and  with  malice  aforethought,  klUed  Robert 
0.  Ross  by  BhooUng  him  with  a  gun."   These 


charges  of  aiding  or  abetting  murder,  and  of 
murder  direct,  which  amount  to  the  same 
thing  under  our  statute  (Code,  {  S704),  are, 
upon  considerations  to  which  we  have  al- 
ready adverted,  to  be  sustained,  if  at  all,  by 
evidence  of  the  respondent's  connection  with, 
the  homicide  afto:  the  Skeltons  had  left 
Scottsboro  in  pursuit  of  Ross,  since  we  do 
not  find  any  incriminating  connection  up  to 
that  point  of  time.  Being  without  convic- 
tion that  Tally  knew  of  the  Skeltons'  Inten- 
tion to  take  Ross'  life  until  after  they  had  de- 
parted on  their  eirand  of  death,  and  there 
being  no  evidence  or  pretense  that  betwe^i 
this  time  and  the  homicide  any  communica- 
tion passed  between  them  and  Tally,  we 
reach  and  declare  the  conclusion  that  the  re- 
spondent did  not  command,  direct,  counsel. 
Instigate,  or  encourage  the  Skeltons  to  take 
the  life  of  Ross,  and  that,  in  whatever  and 
all  that  was  done  by  them  and  him,  respect- 
ively, there  was  no  understanding,  precon- 
cert, or  conspiracy  between  them  and  him. 

This  narrows  the  issues  to  three  inquiries- 
two  of  fact  and  one  of  law:  First  (a  question 
of  fact),  did  Judge  Tally,  on  Sunday,  Feb- 
ruary 4,  1894,  knowing  the  intention  of  the 
Skeltons  to  take  the  life  of  Ross,  and  after 
they  had  gone  In  pursuit  of  him,  do  any  act 
Intended  to  further  their  design,  and  aid 
them  in  the  taking  of  his  life?  If  he  did, 
then,  sec(»id  (a  question  of  law),  is  It  essen- 
tial to  his  guilt  that  his  act  should  have  con- 
tributed to  the  effectuation  of  their  design- 
to  the  death  of  Ross?  And,  if  so,  third  (an- 
other Inquiry  of  fact),  did  his  act  contribute 
to  the  de&th  of  Ross?  There  can  be  no  rea- 
sonable doubt  that  Judge  Tally  knew,  soon 
after  the  Skeltons  had  departed,  that  they 
had  gone  In  pursuit  of  Ross,  and  that  they 
intended  to  take  his  life.  Within  a  few  min- 
utes, he  was  informed  by  his  wUe  that  Roes 
had  fled,  and  that  the  four  fflceltons  were 
pursuing  him.  He  had  seen  three  of  them 
mounted  and  heavily  armed.  He  knew  the 
fourth,  even  keener  on  the  trail  than  these, 
had  gone  on  before.  He  knew  their  griev- 
ance. The  fact  that  they  Intended  to  wreak 
vengeance,  in  the  way  they  did,  npon  over- 
taking Ross,  was  known  to  all  men  in  Scotts- 
boro, as  soon  as  the  flight  and  pursuit  became 
known.  It  was  in  the  minds  and  on  the 
tongues  of  everybody  there.  Nothing  tiaa 
was  thon^t  or  talked  of.  When  Dr.  Bo- 
res, voicing  the  universal  apprehension,  sag- 
geeited  to  liim  that  aid  be  sent  up  the  road 
to  the  dead  and  wounded.  Judge  Tally,  taking 
in  the  full  force  of  the  ImplicatioD  that  there 
would  be  a  fight  to  the  death,  with  the  Skd- 
tons  as  assaUants,  and  not  dissenting  there- 
from at  ell,  said,  with  the  ken  of  prophecy,  as 
a  reason  why  he  would  not  be  a  party  to 
the  execution  of  this  humane  suggestion,  that 
his  folliB  (the  Skeltons)  would  take  care  ot 
themsdves.  How  wdl  they  took  care  of  theov 
selves— with  what  «cceedlng  care  they  coi^ 
served  their  own  safety— is  shovm  by  the 
event,  and  the  manner  in  which  it  was  pro- 
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dnced.  To  the  other  snggestion  of  Dr.  Hopex 
— resnltlng  from  the  unlveraal  knowledge 
that,  unless  something  was  done,  an  awful 
tragedy  would  be  enacted— that  "we  tele- 
graph to  Stevenson,  and  have  them  all  arrest* 
ed,"  and  thus  prevent  the  catastrophe.  If  per- 
chance Ross  should  reach  that  point  alive, 
Jtidge  Tally  made  no  direct  response;  but  in 
tlie  same  connection  be  said,  "I  am  waiting 
and  watching  here  to  see  if  anybody  sends  a 
tdegram."  What  he  meant  by  this  Is  most 
clearly  demonstrated  by  his  subsequent  shad- 
owing and  following  up  Ed  Ross,  and  his  con- 
versation with  Judge  Bridges  about  putting 
the  operator  out  of  the  office  before  he  should 
send  Ed  Rosa'  message  of  warning  to  his 
kinsman,  Robert  C.  Rofs.  This  was  the  Blto- 
atlon:  Ross  was  in  what  he  supposed  to  be 
secret  flight  from  the  Skeltons.  He  was  nna> 
ware  that  his  early  departure  had  been  seen 
by  one  of  them.  He  did  not  know  they  were 
all  in  foil  pniBOlt  to  take  his  life.  Under 
these  drcnmstances,  the  pursuers  had  every 
advantage  of  the  pursued.  They  could  come 
upon  him  unawares.  Being  on  horseback, 
while  he  was  In  a  vehicle,  coming  up  to  him, 
they  could  wdl  get  beyond  and  waylay  him. 
This  they  actually  did.  Having  this  tre- 
mendous advantage,  accentuated  by  the  fact 
that  they  were  In  no  danger  from  Ross  even 
if  he  saw  them,  unless  he  was  forced  to  de- 
fend himself,— that  his  effort  and  intent  were 
to  get  away,  and  not  to  kill,— Jndge  Tally 
might  well  feel  satisfied  with  the  posture  of 
affairs;  he  mi^t  weU  feel  assured  that  his 
folks  would  take  care  of  themselves,  as  they 
did.  All  be  wanted  was  that  this  situation, 
which  portended  the  death  of  Ross  and  the 
safety  of  his  folks,  should  not  be  changed 
He  would  not  agree  that  it  should  be  changed 
so  as  to  save  Ross'  Ufe,  even  thou^  at  the 
same  time  the  safety  of  the  Skdtons  should 
be  assured,  as  would  have  been  the  result 
had  the  authorities  at  Stevenson  been  fuUy 
advised,  at  the  time  Dr.  Rorez  suggested  the 
■ending  of  a  telegram  there,  to  arrest  all  par- 
ties. He  was  waiting  and  watching  there  to 
see  that  the  situation  was  not  changed  by  ad- 
vice to  Ross  which  would  or  might  enable 
him  to  escape  death  at  the  hands  of  his  folks. 
He  waited  long  and  wattdied  faithfully,  and 
his  patience  and  vigil  were  rewarded.  He 
saw  Ed  Ross  going  towards  the  telegraph 
office.  He  at  once  conctnded  Ross  was  going 
there  to  warn  his  kinsman,  and  give  him  a 
chance  for  his  life.  He  fcdlowed.  His  pur- 
pose was  to  stop  the  message;  not  to  let  the 
warning  even  start  on  Its  journey.  This  he 
proiKMed  to  do  by  ovnawlng  the  operator,  a 
mere  youth,  or  by  brute  force.  Judge  Bridges 
dissuaded  him  from  this  course,  but  he 
adopted  another  to  destroy  this  one  precari- 
ous chance  of  life  which  was  being  held  out 
to  Robert  O.  Boss.  It  would  not  do.  Bridges 
advised  him,  to  stop  the  warning  by  threaten- 
ing Mr  overpowering  him,— the  operator.  The 
young  man  was  a  newcomer,  and  a  stranger 
there,  and  a  resort  to  moral  suasion  with 


him  was  therefore  unpromising  and  hazard- 
ous. Not  so  with  the  operator  at  the  other 
end  of  the  line.  He  was  Judge  Tally's  friend 
of  long  standing.  He,  through  whose  hands 
Ed  Ross*  message  of  warning  was  Intended 
to  pass,  could  be  approached,  and  to  him  Tal- 
ly addressed  himself.  Saying  to  Judge  Brid- 
ges that  he  (the  Soottsboro  operator)  had  a 
message  which  he  (Tally)  did  not  want  sent, 
and  which,  under  Judge  Bridges'  advice, 
Tally  had  concluded  not  to  stop  by  threat  or 
force,  he  adopted  another  means  of  stopping 
it  short  of  the  person  to  whom  it  was  ad- 
dressed. He  telegraphed  his  friend  (the  op- 
erator at  Stevenson)  not  to  let  Ross  get  away. 
His  language  was,  as  first  written,  "Do  not 
let  party  warned  get  away."  This  he  handed 
to  the  operator  to  be  sent  to  Stevenson,  say- 
ing, "This  message  has  something  to  do  with 
the  one  you  have,"  referring  to  Ed  Ross'  mes- 
sage. What  then  passed  through  his  mind 
we  are  left  to  conjecture;  but  upon  further 
thought  he  added  to  the  message  these  words, 
"Say  nothing."  What  was  the  full  Import 
of  this  completed'  message,  looking  at  its 
terms  and  the  drcnmstances  und«*  which  it 
was  sent?  One  thing  is  most  clear  from  all 
circumstances  and  upon  the  words  them- 
selves and  in  the  light  of  those  drcnmstances: 
The  message  beyond  all  question  would  never 
have  been  sent  but  for  the  sending  of  Ed 
Roes'  message.  It  was  manifestly  and  con- 
fessedly the  offspring  of  a  purpose  to  thwart 
the  efforts  of  Ed  Ross  to  warn  his  kinsman  of 
the  true  situation.  One  element  of  this  situa- 
tion, which  gave  Jndge  Tally  great  satisfac- 
tion with  it,  was  Robert  Ross'  utter  Igno- 
rance of  the  danger  he  was  in.  He  scouted 
all  suggestions  to  Interfax  at  all  so  long  as 
this  element  of  the  gravest  peril  to  Ross  and 
of  assured  safely  to  the  Skeltons  existed.  It 
was  to  the  end  that  this  element  of  peril  to 
the  one  and  safety  to  the  other  party  should 
not  be  eliminated  that  he  had  waited  and 
watched  all  the  morning,  to  see  if  anybody 
attempted  to  eliminate  it  by  advising  the 
hunted  of  the  oncoming,  in  deadly  purpose, 
of  the  hunters,  and  to  prevent  by  threats  or 
force,  or  in  any  other  possible  way,  the  send- 
ing of  a  t^egram  to  advise  Ross  of  -this  im- 
portant f&^tor  in  the  posture  of  affairs  with 
which  he  had  to  deal  on  the  hazard  of  his 
life.  At  the  last  moment  the  idea  of  resort- 
ing to  threats  and  force  was  abandoned  as 
unwise.  There  was  no  other  way  to  stop 
the  telegram  In  the  Scottsboro  office.  It  was 
therefore  to  go,  and  the  only  other  way  to 
prevent  its  reaching  Ross  was  to  have  it  stop- 
ped at  the  Stevenson  office.  Tally,  being  dis- 
suaded from  the  former  course,  adopted  the 
latter.  His  purpose  was  the  same  through- 
out, but  there  was  a  change  in  the  means  be 
had  contemplated  for  its  effectuation.  Whlt- 
ner,  the  newcomer  and  stranger,  could  not  be 
prevented  or  dissuaded  from  putting  the  mes- 
sage on  the  wire;  but  Huddle8ton,the  Ufdong 
friend,  who  was  to  take  it  off  the  wire,  and 
whose  duty  it  was  to  deliver  It  to  Boat, 
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might  be  oommanded  or  persuaded  to  omit 
Its  dellyery,— when  he  had  taken  It  from  the 
wires,  to  "say  nothing."  And  In  that  event 
Ross  would  remain  in  ignorance  of  his  dan- 
ger; the  situation,  which  gave  Judge  Tally 
so  much  satisfaction  as  that  he  felt  assured 
his  folks  could  take  care  of  themselvee,  and 
which  he  would  not  consent  to  Interfere  with, 
as  suggested  by  TSUxex,  in  a  way  to  conserve 
the  safety  of  both  the  Ross  and  Skelton  par- 
ties, would  remain  unchanged,  and  Ross 
would  go  to  his  death,  as  he  did,  without  a 
single  chance  to  raise  his  hand  in  defense 
of  his  life.  The  telegram  to  Ross  was: 
"Four  men  on  horseback  with  guns  following. 
Look  out."  Tally's  telegram  to  Huddleston 
was:  "Do  not  let  party  warned  get  away. 
Say  nothing."  "Get  away"  from  what,  or 
from  whom?  From  whom,  indeed,  and  in  all 
common  sense,  but  from  the  four  men  on 
horseback,  following  with  guns  to  take  Ms 
life?  They  alone  were  In  pm-suit  They 
only  were  following  the  party  warned.  From 
them  alone  was  Ross  fleeing.  From  them 
only,  by  what  he  supposed  to  be  secret  flight 
across  the  couutry,  rather  than  attempt  to 
board  a  train  guarded  by  them  against  him, 
was  he  trying  to  get  away.  The  law  had  no 
claim  upon  him.  He  had  committed  no  of- 
fense of  which  it  took  cognizance,  and  no 
charge  of  crime  had  ever  been  made  against 
him.  Nobody  on  earth  except  the  four  men, 
the  Skeltons,  sought  to  prevent  his  getting 
away;  and  from  these  Judge  Tally,  seeing 
that  a  chance  of  escape  was  about  to  be  af- 
totied  him,  called  upon  his-  friend  Huddle- 
ston to  interpose,  destroy  that  chance,  and 
not  to  let  him  get  away.  Having  formulated 
his  command  or  request  to  Huddleston  to  pre- 
vent his  getting  away,  and  handed  it  to  Whit- 
ner  for  transmission  to  Huddleston,  the 
thought  must  have  passed  through  his  mind: 
"How  is  my  command  or  request  to  be  com- 
plied with?  How  Is  Huddleston  to  prevent 
Ross'  getting  away?"  He  knew  there  was  no 
ground  to  arrest  Roes.  He  knew  that  Hud- 
dleston, although  mayor  of  Stevenson,  was 
ntteriy  without  authority  or  right  to  stay  him 
for  one  moment  of  time.  How,  then,  was  he 
to  proceed?  One  obvious  means  to  this  end 
presented  Itsdf  to  the  respondent's  compre- 
hension as  be  pondered  how  the  thing  be 
wanted  to  be  done  oould  be  accomplished. 
That  was  that  Ross  should  not  be  advised  of 
the  contoits  of  the  dispatch  of  warning. 
This  would  maintain  the  status  quo  with 
which  Judge  Tally  had  evinced  such  com- 
plaisance and  satisfactlcKi,  in  which  bis 
"folks  conld  take  care  of  themselves,"  and 
out  of  which  must  result  the  death  of  Ross. 
And  to  suggest  this  effective  means  to  his 
friend,  he  makes  Whitner,  who  then  had  the 
original  message  in  his  possession,  add  to  it 
the  words,  "Say  nothing."  Say  nothing  about 
what?  dearly  about  the  subject-matter  of 
the  two  dispatches;  nothing  about  the  pui^ 
stdt  of  the  four  men  on  horseback  with  guns; 
nothing  about  the  warning  to   Ross.    Say 


nothing,  so  tiiat  the  situation  may  remain 
unchanged.  Say  nothing,  so  that  Ross  shall 
continue  to  be  as  he  is  now,  without  the 
chance  or  hope  of  escape.  In  other  words, 
and  in  short,  the  substance  and  effect  of 
what  Tally  said  to  Huddleston,  taking  the 
two  dispatches  and  all  the  drcnmstances  in- 
to the  account,  was  simply  this,  no  more  or 
less:  "Ross  has  fled  in  the  direction  of  Ste- 
venson. The  four  Skeltons  are  following 
him  on  horseback,  with  guns,  to  take  his  life. 
Ross  does  not  know  of  the  pursuit  An  ef- 
fort Is  being  made  to  get  word  to  Ross 
through  you  that  he  is  thus  pursued,  in  order 
that  he  may  get  away  from  them.  If  you 
do  not  deliver  this  word  to  him,  he  cannot 
escape  them.  Do  not  deliver  that  message. 
Say  nothing  about  It,  and  thereby  prevoit 
his  getting  away  from  them."  A  most  care- 
ful analysis  of  the  voluminous  testimony  In 
this  case  convinces  us  beyond  a  reasonable 
doubt  that  this  was  what  Tally  Intended  to 
convey  to  Huddleston,  and  that  his  message 
means  this,  and  only  this,  to  all  reasonable 
comprehension.  Other  meanings  were  sug- 
gested at  the  hearing.  In  argummt,  and  In 
testimony  as  to  unoommnnlcated  Intention 
which  has  been  excluded,  but  the  suggestions 
are  either  entirely  unreasonable  in  them- 
selves or  do  not  at  all  comport  with  the  at- 
tendant circumstances.  For  Instance,  it  is 
said  that  the  language  of  Tally's  telegram 
shows  he  contemplated  that  the  message  to 
Ross  would  be  dellva«d.  He  said,  "Do  not 
let  the  party  warned  get  away;"  implying,  it 
is  argued,  that  the  party  referred  to  had  been 
or  would  be  warned  by  the  delivery  of  Ed 
Ross'  message  This  view  is  entirely  too  lit- 
eral and  technical  The  form  of  expression 
employed  was  incident  to  the  brevity  usual 
In  telegraphic  communication,  and  was 
manifestly  intended  merely  as  an  identiflca- 
tion  of  the  person  who  was  not  to  be  allowed 
to  get  away.  Tally  did  not  care  to  put  the 
name  of  this  person  In  bis  message.  He 
Imew  a  message  of  warning  had  been  sent 
to  Ross.  Ross  was  the  man  be  did  not  want 
to  escape;  and  be  referred  to  him  as  the 
party  warned  in  the  sense  that  he  was  the 
party  to  whom  the  other  message  had  been 
started.  He  meant,  and  his  message  meant, 
that  Huddleston  should  not  let  the  party 
warned,  or  Intended  to  be  warned,— the  party 
referred  to  in  and  by  Ed  Ross'  message,— get 
away;  and  not  that  Huddleston  was  to  look 
after  a  party  who  had  actually  received  the 
message  of  warning.  Moreover,  he  spoke 
over  the  wires  to  Huddleston  at  the  same 
time  E!d  Ross'  message  was  sent,  and  before 
there  was  any  possible  chance  for  the  warn- 
ing to  have  been  given  to  R.  O.  Ross.  He 
knew  this.  And  it  was  at  that  junctoie, 
when  nobody  had  been  warned  In  fact,  that 
he  referred  to  Ross  as  the  party  warned, 
when  he  could  not  have  been  the  party 
warned  in  other  sense  than  as  being  the  par- 
ty intended  to  be  warned,  and  for  whom  a 
message  of  warning  had  beoi  transmitted 
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from  Scottsboro  to  Sterenson,  bnt  not  de- 
livered. And  It  would  seem  that  he  espe- 
cially Intended  his  command  or  request 
should  be  laid  upon  Huddlestou  Just  at  this 
point,  for  be  was  careful  to  tell  Whltner, 
the  operator  at  Scottsboro,  that  his  message 
was  about  the  same  matter  as  that  of  Ed 
Boss,— the  warning  of  R.  C.  Boss,— thus  im- 
pressing upon  him  the  propriety,  not  to  say 
necessity,  of  both  being  sent  at  the  same 
time.  They  both  were  sent  and  received  at 
the  same  time,  L  e.  in  immediate  succession; 
and  Tally  called  upon  his  friend  Huddleston 
not  to  let  the  i)er8on  referred  to  in  the  other 
get  away,  and,  as  we  have  seen.  Indicated  to 
him  that  the  way  to  prevent  his  escape  was 
to  "say  nothing"  about  the  other,  and  indeed 
either,  message.  Asaln,  it  is  suggested  that 
Tally  intended  by  his  message  to  have  Hud- 
dleston, who  was  mayor  of  Stevenson,  arrest 
Ross.  There  are  many  elements  of  improb- 
ability, to  say  the  least,  about  this.  In  the 
first  place,  the  word  "arrest"  Is  a  most  com- 
mon one,  and  In  most  universal  use.  We 
cannot  concave  of  any  man,  and  especially 
not  of  a  lawyer  and  a  judge,  employing  any 
other  word— and  especially  when  a  resort  is 
had  to  telegraphic  commimlcatlona— to  ex.- 
press  the  idea  which  this  suggestion  imputes 
to  Tally,  a  lawyer  and  a  Judge.  Then,  as 
we  have  already  seen,  there  was  no  ground 
for  Boss'  arrest.  Not  only  did  Tally  know 
this,  but  Huddleston  also.  The  cause  of 
Boss'  flight  and  the  Skeltons'  pursuit  was 
well  known,  it  seems,  both  in  Scottsboro  and 
Stevenson,  and  to  even  the  most  unlearned 
comprehension  the  circumstances  Involved 
Boss  in  no  liabiUty  to  arrest  It  is  said  that 
Tally  wanted  Boss  arrested  because  he  fear- 
ed that  after  getting  the  warning  he  would 
lie  in  wait  and  UIl  the  Skeltons  as  they 
came  into  Stevenson.  This  ides  is  most  far- 
fetched in  view  of  Boss'  attitude  throughout 
of  being  purely  on  the  defensive,  and  not 
standing  even  upon  that,  but  flying  from  the 
Skeltons,  bis  whole  purpose  being  to  escape 
teom  them,  and  not  to  kill  them.  The  me»- 
sage  Itself  utterly  ezdndes  the  possibility  of 
any  such  interpretation  and  the  existence  of 
any  snch  fear  at  intention  in  the  mind  of 
Judge  Tally.  The  fear  deposed  to  is  that 
Boss  wonld  entrench  himself  at  Stevenson, 
and  kill  the  Skeltons  as  they  cune.  The  ap- 
prehension clearly  evinced  by  the  message 
was  tiiat.  If  he  got  the  warning,  he  would 
get  away,  and  not  that  he  would  tarry  and 
flgbt  If  he  got  away,  the  Skeltons  were 
in  no  danger.  But  Huddleston  was  besought, 
not  to  prevent  his  waiting  for  and  killing 
the  Skdtons,  nor  to  do  anything  in  that  line 
at  all,  bnt  to  prevent  his  getting  away  from 
the  Skeltons,  as  everybody  knew  he  was  en- 
deavoring to  do.  Again,  it  surpasses  un- 
derstanding how  Huddleston  was  to  arrest 
Boss,  If  he  obeyed  the  flnal  Injunction  of 
Judge  Tally  to  "say  nothing;"  and  that  the 
idea  of  having  Boss  arrested  was  not  in 
Tally's  mind  further  appears  from  the  fact 


that  be  wonld  not  agree  to  that  being  done 
when  it  was  suggested  by  Dr.  Borez  earlier 
In  the  day.  Si)ecially  in  respect  of  the  words 
"say  nothing"  in  Tally's  message  explanatory 
suggestions  were  made  by  him  on  the  stand. 
As  a  reason  for  them,  he  first  said  he  hoped 
by  their  use  to  keep  the  scandal  secret  As 
there  was  nothing  in  either  of  the  dispatches 
referring  to  the  scandal^  the  force  of  this 
reasoning  is  not  readily  felt  But,  more 
than  this,  everybody  in  Scottsboro  and  Ste- 
venson knew  already  a  great  deal  more  about 
the  scandal  than  could  possibly  have  gotten 
to  them  through  Huddleston  saying  all  he 
could  about  those  dispatches.  Everybody 
knew  it,  and  Judge  Tally  must  have  been 
folly  aware  of  this  general  knowledge. 
Seeming  to  appreciate  the  impotency  of  this 
suggestion,  which,  however,  was  at  first  ad- 
vanced with  every  appearance  of  being  in- 
tended to  cover  and  account  for  the  whole 
matter,  Judge  Tally  ofTered  another.  It  was 
that  he  meant  by  using  the  words  "say  noth- 
ing" to  keep  Huddleston  from  disclosing  his 
connection  with  the  message.  Why  he 
should  have  laid  snch  an  Injunction  upon  his 
friend  Huddleston,  and  not  upon  Judge 
Bridges,  to  whom  he  showed  the  message 
without  these  words,  nor  upon  an  entire 
stranger,  young  Whitner,  at  Scottsboro,  is 
much  more  than  we  can  undo'stand.  It  also 
surpasses  comprehension  tliat  be  could  have 
expected  Huddleston  to  arrest  Boss  without 
saying  to  him  or  anybody  else  a  word  about 
the  tdegram  on  or  because  of  which  the  ar- 
rest was  made.  There  is  nothing  in  all  this. 
That  Tally's  message  will  bear  the  construc- 
Htm  we  have  put  on  it,  and  no  other,  we  have 
no  doubt  at  all,  on  the  considerations  we 
have  advanced;  and  our  view  of  its  mean- 
ing and  intent  Is  strengthened  by  the  re- 
spondent's self-consciousness  of  Its  bad  pur- 
pose and  Intent  which  is  shown  by  the  facts, 
which  the  evidence  leaves  us  no  room  to 
doubt,  that  he  surreptitiously  abstracted  the 
original  message  from  the  files  in  the  tele- 
graph office,  and  swore,  on  the  preliminary 
examination  of  the  Skeltons,  that  he  sent  a 
telegram  to  Stevenson  that  morning,  "but  not 
about  this  matter.  It  was  to  a  friend  about 
another  matter,— nothing  concerning  this 
case;"  and  his  further  testim(»y  on  that  trial 
going  to  show  tliat  he  did  not  Imow  Bd  Boas, 
did  not  follow  him  to  the  telegraph  office, 
and  did  not  know  whether  he  was  in  the  of- 
fice while  he  (Tally)  was  there  or  not  We 
therefore  find  and  hold  that  John  B.  Tally, 
with  full  Icnowledge  that  the  Skeltons  were 
in  pursuit  of  Boss  with  the  intent  to  take 
his  life,  committed  acts,  namely,  kept  watch 
at  Scottsboro  to  prevent  warning  of  danger 
being  sQit  to  Boss,  and,  with  like  purpose, 
sent  the  message  to  Huddleston,  which  were 
calculated  to  aid,  and  were  committed  by 
him  with  the  intent  to  aid,  the  said  Skeltons 
to  take  the  life  of  Boss  under  the  circum- 
stances which  rendered  them  guilty  of  mur- 
der. 
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iLnd  we  are  next  to  consider  and  deter- 
mine the  second  Inquiry  above,  namely: 
Whether  It  is  essential  to  the  guilt  of  Judge 
Tally,  as  charged  In  the  second  count  of  the 
Information,  that  the  said  acta,  thus  adapted, 
intended  and  committed  by  him,  should.  In 
fact,  have  aided  the  said  Skeltons  to  take 
the  life  of  the  said  Ross,— should  have,  In 
fact,  contributed  to  his  death  at  their  hands. 
As  the  life  of  Ross  was  not  taken  by  the 
bands  of  Tally,  the  criminal  consequences  of 
the  homicide  could  only  have  been  visited 
upon  him  at  the  common  law.  If  at  all,  as  a 
principal  in  the  second  degree,  or  as  an  ac- 
cessory before  the  fact  He  could  not  have 
been  charged,  as  he  Is  In  this  information, 
directly  with  the  crime  of  murder  as  a  prin- 
cipal in  the  first  degree.  Our  statute  has 
abolished  the  common  law  distinctions  be- 
tween accessories  before  the  fact  and  prin- 
cipals, and  between  principals.  In  the  first 
and  second  degrees  in  cases  of  felony,  and 
provided  that  "all  persons  concerned  in  the 
commission  of  a  felony,  whether  they  direct- 
ly commit  the  act  constituting  the  offense,  or 
aid  or  abet  in  Its  commission,  though  not 
present,  must  hereafter  be  indicted,  tried 
and  punished  as  principals,  as  in  the  case  of 
misdemeanors."  Code,  {  3704.  And,  though 
the  respondent  here  is  proceeded  against  by 
virtue  of  this  statute  as  a  principal  In  the 
first  degree,  the  evidence,  It  being  confessed 
that  he  did  not  personally,  or  in  such  other 
way  as  to  make  him  a  principal  In  the  first 
degree  at  common  law,  take  the  life  of  Ross, 
must  present  him  in  the  light  either  of  an  ac- 
cessory before  the  fact  or  as  a  principal  in 
the  second  degree,  as  those  distinctions  ob- 
tained before  the  enactment  of  the  statute  to 
which  we  have  adverted,  or  he  cannot  be 
convicted.  We  have  already  stated  our  con- 
clusion, and  the  considerations  which  led  us 
to  It,  that  Judge  Tally  did  not  command,  di- 
rect, incite,  counsel,  or  encourage  the  Skel- 
tons to  the  murder  of  Ross.  We  have  failed 
to  find,  and  have  so  stated,  that  he  knew  of 
their  felonious  purpose  before  their  departure 
from  Scottsboro  In  pursuit  of  Ross.  Up  to 
that  time  there  was  no  Instigation  or  Incite- 
ment by  him  to  the  commission  of  the  crime 
by  them  until  after  the  death  of  Ross,  and 
hence,  pending  the  pursuit,  he  could  not  have 
encouraged  or  Instigated  them  to  kill  Rosa. 
Judge  Tally  was  therefore  not,  on  the  view  we 
take  of  the  evidence,  an  accessory  before  the 
fact  to  the  killing  of  Ross.  To  be  guilty  of  mur- 
der, therefore,  not  being  a  common-law  prin- 
cipal, and  not  being  an  accessory  before  the 
fact,— to  be  concerned  In  the  commission  of 
the  offense  within  the  meaning  of  our  stat- 
ute,—he  must  be  found  to  have  aided  or 
abetted  the  Skeltons  in  the  commission  of 
the  ofTense  In  such  sort  as  to  constltnte  him 
at  common  law  a  principal  in  the  second  de- 
gree. A  principal  In  this  degree  Is  one  who 
Is  present  at  the  commission  of  a  felony  by 
the  hand  of  the  principal  in  the  first  degree, 
and  who,  being  thus  present,  aids  or  abets. 


or  aids  and  abets,  the  latter  therein.  Tbe 
presence  which  this  definition  requires  need 
not  be  actual,  physical  Juxtaposition  In  re- 
spect of  the  personal  perpetrator  of  the 
crime.  It  Is  enough,  so  far  as  presence  iB 
concerned,  for  the  principal  In  the  second  de- 
gree to  be  In  a  position  to  aid  the  commia- 
sion  of  the  crime  by  othav.  It  is  enough  if 
he  stands  guard  while  the  act  la  being  per- 
petrated by  others  to  prevent  Interference 
with  them,  or  to  warn  them  of  the  approach 
of  danger;  and  it  is  immaterial  how  distant 
from  the  scene  of  the  crime  his  vigil  is  main- 
tained, provided  it  gives  some  promise  of 
protection  to  those  engaged  in  Its  active  com- 
mission. At  whatever  distance  he  may  b^ 
he  is  present  in  legal  contemplation  If  he  is 
at  the  time  performing  any  act  in  further- 
ance of  the  crime,  or  is  in  a  position  to  give 
information  to  the  principal  which  would  be 
helpful  to  the  end  in  view,  or  to  prevott  oth- 
ers from  doing  any  act,  by  way  of  warning 
the  Intended  victim  or  otherwise,  which 
would  be  but  an  obstacle  in  the  way  of  the 
consummation  of  the  crime,  or  render  Its  ac- 
complishment more  difficult.  This  is  well  il- 
lustrated by  the  case  of  State  v.  Hamilton, 
13  Nev.  386,  in  which  a  plan  was  arranged 
between  Laurie  and  others  to  rob  the  treas- 
ure of  Wells,  Fargo  &  Co.  on  the  road  be- 
tween Eureka  and  some  point  in  Nye  county. 
Laurie  was  to  ascertain  when  the  treasure 
left  Eureka,  and  signal  his  confederates  by 
building  a  fire  on  the  top  of  a  mountain  In 
Eureka  county,  which  could  be  seen  by  them 
in  Nye  county,  30  or  40  mUes  distant  This 
signal  was  given  by  him,  and  his  confeder- 
ates, advised  by  It  met  the  stage,  attacked 
and  attempted  to  rob  It  and  in  the  attempt 
killed  one  of  the  guards.  Laurie  was  Indict- 
ed with  the  rest  for  murdw,  and  put  on  his 
trial  in  Nye  county,  and  made  the  point  that 
inasmuch  as  a  statute  of  Nevada  required 
that  an  accessory  "bitora  or  after  the  fact 
should  be  tried  in  the  county  where  his  of- 
fense was  committed,  he  could  not  be  held 
under  the  pending  indictment  or  tried  in  the 
county  of  Nye,  where  the  robbery  was  at- 
tempted and  the  murder  committed.  But 
the  supreme  court  of  that  state  held  that  U 
he  was  an  accessory  before  the  fact  ho  was 
also.  In  legal  contemplation,  presoit  and  aid- 
ing and  abetting  at  the  fact  and  was  there- 
fore a  principal  in  the  second  degree,  and  in- 
dictable, triable,  and  punishable  in  Nye 
county  as  principal  In  the  first  degree,  under 
a  statute  like  section  8704  of  our  Code.  He 
was  constructively  present  thouj^  30  or  40 
miles  away,  and  he  was  guilty  as  a  principal 
In  the  second  degree  in  that  from  and  across 
this  distance  he  aided  and  abetted  his  con- 
federates by  the  beacon  lights  which  be  set 
upon  a  hill.  It  was  as  if  he  had  been  en- 
dowed with  a  voice  to  compass  the  interven- 
ing space,  and  to  advise  his  accomplices  of 
the  approach  of  the  trecwure,  mr  as  if  his 
words  had  been  transmitted  over  a  telephone 
or  a  telegraph  Una  to  the  ears  of  biM  distant 
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oonfederatefl.  Tbtg  treasure  stage  was  pro- 
ceeding on  Its  way  without  notice  to  those  In 
charge  of  it  of  the  Impending  onslaught  np- 
oa  It  If  it  had  been  apprehended  by  Lau- 
rie and  his  confederates  that  the  people  of 
Eureka— those  interested  in  the  treasure,  and 
in  the  Ures  of  the  guards  who  went  with  It 
—would,  after  Its  departure,  become  aware 
of  the  situation,  and  dispatch  a  courier  to 
overtake  the  stage,  and  warn  its  occupants, 
and  Laurie  had  remained  there  to  give 
warning  by  signal  lights  or  telegram  of  the 
departure  of  this  courier,  so  that  he  might  be 
intercepted,  and  his  message  stopped,  and 
the  stage  set  upon  unawares,  and  all  this 
bad  been  done,  it  cannot  for  a  moment  be 
donbted  that  on  these  facts,  also,  Laurie 
would  have  been  present  at  the  scene  of  the 
attempted  robbery  in  legal  sense,  and  been 
guilty  thereof  as  a  principal  in  the  second 
degree,  though  he  was  all  the  while  much 
further  away  in  point  of  physical  fact  than 
the  distance  l>etween  Scottsboro  and  Steven- 
son; and  this  upon  the  principle,  as  stated 
by  the  Nevada  court,  that  "where  several 
persons  confederate  together  for  the  purpose 
of  committing  a  crime,  which  is  to  be  ac- 
complished In  pursuance  of  a  common  plan, 
all  who  do  any  act  which  contributes  to  the 
accomplishment  of  their  design  are  princi- 
pals, whether  actually  iHresent  at  its  commis- 
rion  or  not  They  are  deemed  to  be  con- 
fltmctivdy  present  though  in  fact  they  may 
be  absent"  1  Blsh.  Cr.  Law,  i  650;  1  Chit 
Or.  Law,  p.  256;  1  Whart  C3r.  Law,  {  206 
et  sea.;  Hose  Cr.  Ev.  pp.  178,  179;  Ralford 
T.  State,  69  Ala.  106;  Oriffltb  t.  State,  90 
Ala.  683,  8  South.  812. 

So  far,  therefore,  as  presence  goes.  Judge 
Tally,  on  guard  at  Scottsboro,  to  prevent 
warning  being  sent  to  Ross,  or  intercepting, 
or  attempting  to  intercept  messages  of  warn- 
ing which  had  started  on  their  flight  was 
in  legal  contemplation  present  at  Stevenscm, 
—the  scene  of  the  homicide,— standing  over 
Huddleston,  to  stay  him  in  the  performance 
of  bis  duty  of  delivering  warnings  to  Ross. 
He  was  constructively  th»e,  and  hence,  for 
all  isactical  legal  purposes,  actually  therei 
B^ng  thus  present  did  he  aid  or  abet  the 
killing  of  Ross?  What  is  meant  by  these 
terms,  and  what  has  one  to  do  to  bring  him- 
self within  them?  It  is  said  in  the  Raiford 
Case,  supra,  that  "the  words  'aid'  and  'abet' 
are  pretty  much  the  synonyms  of  each  oth- 
er;" and  this  has  doubtless  come  to  be  true 
In  the  law,  though  originally  a  different 
meaning  attached  to  each.  The  legal  defi- 
nition of  "aid"  Is  not  different  from  its  mean- 
ing in  common  parlancet  It  means  "to  as- 
sist," "to  supplement  the  efforts  of  another." 
Rap.  ft  L.  Law  Diet  p.  4a  "Abet"  Is  a 
French  wwd,  compounded  of  the  two  wiwds 
*^"  and  "beter,"— "to  bait  or  exdte  an  ani- 
mal;" and  Rapalje  and  Lawrence  thus  de- 
fine It:  "To  abet  is  to  Incite  w  encourage 
a  person  to  commit  a  crime.  An  at>ettor  la 
•  person  who,  being  present  or  In  the  neigb- 
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borhood,  incites  anoth«  to  commit  a  crime, 
and  thus  becomes  a  principal  in  the  of- 
fense." Id.  p.  4.  By  the  amalgamation 
of  the  two  wwda  in  the  meaning,— by  mak- 
ing ssrnonyms  of  them,— it  may  be  said  that 
to  abet  has  come  to  mean  to  aid  by  pres- 
ence, actual  or  constructlye,  and  incite- 
ment and  that  to  aid  means  not  only  ac- 
tual assistance,  the  supplementing  of  anoth- 
er's efforts,  but  also  presence  for  the  pur- 
poses of  such  actual  assistance  as  the  cir- 
cumstances may  demand  or  admit  of,  and 
the  incitement  and  mcouragement  which  the 
fact  of  such  presence  for  such  purposes  nat- 
urally imports  and  implies.  So  we  have 
this  definition  of  the  two  terms  by  the  late 
Chief  Justice  Stone:  "The  words  'aid'  and 
'abet,'  in  legal  phrase,  are  pretty  much  the 
synonyms  of  each  other.  They  comprehend 
all  assistance  rendered  by  acts  or  words  of 
encouragement  or  support  or  presence,  actual 
or  constractive>  to  rendo*  assistance  should 
it  become  necessary.  No  particular  acts  are 
necessary.  If  encouragement  be  given  to 
commit  the  felony,  or  if,  giving  due  weight 
to  all  the  testimony,  the  Jury  are  convinced 
beyond  a  reasonable  doubt  that  the  defend- 
ant was  present  with  a  view  to  reader  aid 
should  it  become  necessary,  th^i  that  ingre- 
dioit  of  the  offense  is  made  out"  Ralford 
V.  State,  59  Ala.  10&  This  definition  was  suf- 
ficent  for  the  case  then  in  hand,  and  it  is 
in  the  form  not  infrequently  found  in  tbe 
books.  But  it  is  incomplete.  Mere  presence 
for  the  purpose  of  rmdering  aid  obviously  Is 
not  aid,  in  the  substantive  sense  of  assist- 
ance by  an  act  supplemmitary  to  the  act  of 
the  principal;  nor  is  it  aid  in  the  original 
sense  of  abetting,  nor  abetting  In  any  sense, 
unless  presoice  with  the  puri>ose  of  giving 
aid,  if  necessary,  was  preconcerted,  or  In  ac- 
cordance with  the  general  plan  conceived  by 
the  principal  and  the  pwson  charged  as  an 
alder  or  abettor,  or,  at  the  very  least  unless 
the  principal  knew  of  the  presence,  with  in- 
tuit to  aid,  of  such  person;  for  manifestly, 
In  such  case,  there  being  no  actual,  substan- 
tive assistance,  and  no  encouragement  by 
words,  the  only  aid  possible  would  be  the  in- 
citement and  encouragement  of  the  fact  that 
another  was  present  for  the  purpose  of  as- 
sistance, and  with  the  Intent  to  assist  if 
necessary;  and,  in  the  nature  of  things,  the 
fact  of  presence  and  purpose  to  aid  could 
not  incite  or  encourage  or  embolden  the 
principal  unless  he  knew  of  the  existence  of 
that  fact  That  kind  of  aid  oi>erates  solely 
upon  tbe  mentality  of  the  actual  perpetrator. 
When  rendered  at  all,  it  is  by  way  of  as- 
surance to  his  mind  In  the  undertaking  he 
is  upon,  and  it  nerves  him  to  the  deed,  and 
helps  him  execute  it  through  a  consciousness 
—a  purely  mental  condition— that  another  is 
standing  by  in  a  position  to  help  him,  It 
help  becomes  necessary,  who  will  come  to  his 
aid  If  aid  is  needed.  And  that  tha«  could 
be  this  consciousness  without  any  knowledge 
of  tbe  fact  of  such  other's  presence  and  pur> 
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poM  cannot  bo  concelTod.  That  one  may  be 
encouraged  or  Incited  to  an  act  by  a  con- 
el  deration  of  which  he  Is  wholly  oblMoaa, 
and  which  has  never  a4dre88ed  itself  to  his 
mind,  is  far  beyond  the  limit  of  finite  com- 
prehension. The  definition  we  have  quoted 
is,  as  an  abstract  proposition,  clearly  at  fault. 
As  applied  in  the  concrete  to  cases  of  con- 
federacy, as  it  is,  we  undertake  to  say, 
whenever  it  is  stated  in  this  form,  it  is  free 
from  obJectlcHi;  but  in  the  absence  of  con- 
federacy, or,  at  least,  of  knowledge  on  the 
part  of  the  actual  perpetrator  of  a  crime, 
one  cannot  be  a  principal  in  the  second  de- 
gree who  Is  presKit  intending  to  aid,  and 
does  not  aid  by  word  or  deed.  The  defini- 
tion must  go  further.  It  should  appear  by 
it  that,  to  be  an  aider  or  abettor  when  no 
assistance  is  given  or  word  uttered,  the  po'- 
8on  so  charged  must  have  been  present  by 
preconcert,  special  or  general,  or  at  least  to 
the  knowledge  of  the  principal,  with  the  in- 
tent to  aid  him.  This  view  is  very  clearly 
stated  by  Mr.  Wharton.  He  says:  "It  Is 
not  necessary,  therefore,  to  prove  that  the 
party  actually  aided  in  the  commission  of 
the  offoise.  If  he  watched  for  his  compan- 
ions in  order  to  prevent  surprise,  or  remain- 
ed at  a  convenient  distance  in  order  to  favor 
their  escape,  if  necessary,  or  was  In  such  a 
situation  as  to  be  able  readily  to  come  to 
their  assistance,  the  knowledge  of  which  was 
calculated  to  give  additional  confidence  to 
his  companions,  In  contemplation  of  law  be 
was  aiding  and  abetting."  1  Whart  Cr. 
Law,  {  210.  And  the  same  idea  is  thus  ex- 
pressed by  Mr.  Stephens  In  his  Summary  of 
Criminal  Law:  "The  aiding  and  abetting 
must  involve  some  participation.  Mere  pres- 
ence without  participation  will  not  suffice  if 
no  act  whatever  is  done  in  concert,  and  no 
confidence  intentionally  imparted  by  such 
presence  to  the  perpetrators."  See  Con- 
naoghtr  V.  State,  1  Wis.  159.  And  Mr. 
Bishop  says:  "A  principal  in  the  second  de- 
gree is  one  who  is  present  lending  his  coun- 
tenance and  encouragement,  or  otherwise 
aiding,  while  another  does  the  act"  Bish. 
Cr.  Law,  648.  And  Mr.  Wharton  further 
says:  "Something  must  be  shown  in  the  con- 
duct of  the  bystander  which  Indicates  [to  the 
perpetrator,  manifestly]  a  design  to  encour- 
age. Incite,  or  in  some  manner  afford  aid  or 
consent  to  the  particular  act,  though  when 
the  bystander  is  a  friend  of  the  i>erpetrator, 
and  knows  that  his  presence  will  be  regard- 
ed by  the  perpetrator  as  an  encouragement 
and  protection,  presence  alone  will  be  regard- 
ed as  an  encouragement  •  •  •  The  con- 
federacy must  be  reaL  •  •  •  Mere  con- 
sent to  a  crime,  when  no  aid  is  given  and  no 
encouragement  rendered,  does  not  amount  to 
participatloh."  1  Whart.  Cr.  Law,  {(  211a, 
211c,  211d.  And  to  like  effect  are  the  follow- 
ing authorities:  People  t.  Woodward,  45 
Cal.  293;  White  v.  People,  81  HI.  333;  Cooper 
v.  Johnson,  81  Mo.  483;  Noftsinger  v.  State, 
7  Tex.  App.  301;  True  T.  Com.  (Ky.)  14  S. 


W.  684;  1  Am.  A  Eng.  Bnc.  Law,  p.  62; 
Whart  Cr.  Bv.  440.  Our  own  cases  folly 
support  these  views.  Thus,  in  Wicks  r. 
State,  44  Ala.  308,  with  reference  to  sec- 
tion 3704  of  the  Code,  it  is  said:  "The  tes- 
timony most  show  an  actual  participation  in 
the  commission  of  the  offense,  else  the  party 
charged  cannot  be  convicted  under  this  stat- 
ute." And  in  CabbeU  v.  State,  46  Ala.  196, 
a  mob  had  overpowered  an  officer,  and  taken 
his  prisoner  Into  a  house,  where  they  wore 
assaulting  him  with  intent  to  murder.  Tlie 
defendant  coming  upon  the  scene  at  this 
juncture,  and  being  Informed  tliat  the  mob 
was  trying  to  kill  the  prisoner  on  account  of 
the  offense  for  which  he  had  been  arrested, 
said:  "That  is  right;  kill  him.  Gtod  damn 
him."  The  question  was  whether  on  this 
evidence  the  defendant  was  an  aider  and 
abettor  in  the  assault  made  by  the  mob,  and 
upon  this  the  court  said:  "It  is  not  pretended 
that  the  defendant  committed  the  assault 
it  was  the  act  of  the  mob;  nor  was  it  serions- 
ly  contended  tliat  he  was  in  fact  a  member 
of  that  imlawful  assembly.  Consequently, 
the  words  uttered  by  him  cannot  be  held  to 
have  encouraged  or  aided  the  persons  by 
whom  the  assault  was  committed,  unless  ad- 
dressed to  or  at  least  heard  by  them  or  some 
of  them."  Here  CabbeU  had  the  guUty  in- 
tent He  wanted  the  prisoner  killed;  and  he 
did  an  act  calculated  to  contribute  to  the  ex- 
ecution of  that  intent  He  uttered  words  of 
encouragement  and  incitement  But  he  was 
adjudged  to  be  not  guilty,  because  what  he 
did,  though  with  criminal  intent  and  calcu- 
bited  to  accomplish  or  aid  in  the  accomplish- 
ment .of  a  criminal  result  did  not  in  point  of 
fact  contribute  to  that  result  And  this 
proposition  is  directly  supported  by  Balford 
V.  State,  supra,  when  the  elliptical  deflnitiMi 
of  "aid"  and  "abet"  is  rounded  out  as  we 
have  shown  it  must  be,  and  also  in  a  general 
way  by  Prank  v.  State,  27  Ala.  37;  Tidwdl 
V.  State,  70  Ala.  33;  Jordan  v.  State,  79  Ala. 
9,  13;  and  Griffith  t.  State,  90  Ala.  683,  8 
South.  812. 

We  are  therefcnre  clear  to  the  conclusion 
that  before  Judge  Tally  can  be  found  guilty 
of  aiding  and  abbetting  the  Skeltons  to  kill 
Ross,  it  must  appear  that  his  vigil  at  Sootts- 
boro  to  prevent  Ross  from  being  warned  of 
his  danger  was  by  preconcert  with  them,  ot 
at  least  known  to  them,  whereby  they  would 
naturally  be  incited,  encouraged,  and  em- 
boldened—"given  confidence"— to  the  deed, 
or  that  he  aided  them  to  kill  Roes,  contribut- 
ed to  Ross'  death,  in  point  of  physical  fact; 
by  means  of  the  telegram  he  sent  to  Hnddle- 
ston.  The  assistance  given,  however,  need 
not  contribute  to  the  criminal  result  in  the 
sense  that  but  for  it  the  result  would  not 
have  ensued.  It  is  qnite  sufficient  if  it  facili- 
tated a  result  that  would  have  transpired 
without  it  It  is  quite  enough  if  the  aid 
merely  rendered  it  easier  for  the  prlndpol 
actor  to  accomplish  the  end  Intended  by  him 
and  the   aider  and  abettor,  though  In  all 
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tranian  iHt>babI]l^  the  end  wonld  have  been 
attained  withoat  it  If  the  aid  in  homidde 
can  be  shown  to  have  put  the  deceased  at  a 
disadvantage,  to  have  deprived  him  of  a  sin- 
gle chance  of  life  which  but  for  it  he  would 
have  had,  he  who  forniBhes  such  aid  is  guil- 
ty, though  it  cannot  be  known  or  shown 
Oiat  the  dead  man,  in  the  absence  thereof, 
would  have  a.vailed  himself  of  that  chance; 
as,  where  one  counsels  murder,  he  is  gulll7 
aa  an  accessory  before  the  tact  though  it 
appears  to  be  probable  that  murder  would 
have  been  done  without  his  counsel;  and  as, 
where  one  being  present  by  concert  to  aid 
if  necessary  is  guilty  as  a  principal  in  the 
second  degree,  though,  had  he  been  absent 
mm'der  would  have  been  committed,  so, 
where  be  who  facilitates  murder  even  by  so 
much  as  destroying  a  single  chance  of  life 
the  assailed  might  otherwise  have  had,  he 
thereby  supplements  the  efCorts  of  the  perpe- 
trator, and  be  is  guilty  as  principal  in  the 
second  degree  at  common  law,  and  is  princi- 
pal in  the  first  degree  under  our  statute,  not- 
withstanding it  may  be  found  that  in  all 
human  probability  the  chance  would  not 
have  been  availed  of,  and  death  would  have 
resulted  anyway. 

We  have  already  said  enough  to  indicate 
the  grounds  of  the  conclusion  which  we  now 
announce  that  Tally's  standing  guard  at 
the  telegraph  ofiice  in  Scottsboro  to  prevent 
Ross  being  warned  of  the  pursuit  of  the 
Skeltons  was  not  by  preconcert  with  them, 
and  was  not  linown  to  them.  It  is  even 
clear  and  more  certain  tliat  they  knew 
neither  of  the  occasion  nor  the  fact  of  the 
sending  of  the  message  by  him  to  Huddle- 
ston;  and  bence  they  were  not  and  could 
not  have  been,  aided  In  the  execution  of 
their  purpose  to  kill  by  the  keeping  of  this 
vigil,  or  by  the  mere  fact  of  the  forwarding 
of  the  message  to  Stevenson,  since  these 
facta  in  and  of  themselves  could  not  have 
given  them  any  actual,  substantial  help,  as 
distinguished  from  incitement  and  encour- 
agement, and  they  could  not  have  aided 
them  by  way  of  incitement  and  encourage- 
ment, because  they  were  ignorant  of  them; 
and  so  we  are  come  to  a  consideration  of 
the  effect  if  any,  produced  upon  the  sit- 
uation at  Stevenson  by  the  message  of 
Judge  Tally  to  Huddleston.  Its  effect  up- 
on the  situation  could  only  have  been 
through  Huddleston,  and  upon  his  action  in 
respect  of  the  delivery  to  Ross  of  the  mes- 
sage of  warning  sent  by  Ed  Ross.  This 
latter  message  reached  Huddleston  for  Ross, 
we  suppose,  about  five  minutes— certainly 
not  more  than  ten  minutes— before  Ross  ar- 
rived at  Stevenson.  Immediately  upon  the 
heels  of  it  substantially  at  the  same  time, 
Tally's  message  to  Huddleston  was  received 
by  the  latter.  Ed  Ross'  message  imported 
extreme  urgency  in  its  delivery,  and  Tally's 
to  Huddleston,  though  by  no  means  so  in- 
tended, emphasized  the  necessity  and  im- 
portance, from  the  standpoint  of  duty,  for 
the  earliest  possible  delivery  of  Ed  Ross' 


message  to  Robert  O.  Boas;  and  It  was  tbe 

manUest  duty  of  Huddleston  to  deliver  It  at 
the  earliest  practicable  moment  of  time. 
Scott  &  J.  Tel.  {  188.  Huddleston  appears 
to  have  appreciated  the  urgency  of  the  case, 
and  at  first  to  have  intended  doing  his  duty. 
Upon  receiving  the  two  messages,  he  went  at 
once  without  waiting,  to  copy  them,  to  the 
Stevenson  Hotel,  which  is  located  very  near 
the  telegraph  office,  in  quest  of  Ross,  upon 
{he  idea  that  he  might  have  already  arrived. 
We  are  to  presume  a  purpose  to  do  what 
duty  enjoins  until  the  contrary  appears; 
and  we  therefore  sliall  assume  that  Huddle- 
ston intended  to  deliver  the  message  to  Ross, 
or  to  inform  him  of  its  contents,  had  he 
been  in  the  hotel.  Not  finding  him  there 
(for  he  had  not  yet  reached  Stevenson),  Hud- 
dleston returned  to  the  door  of  the  depot 
upstairs,  in  which  was  the  telegraph  office. 
By  this  time  the  command  which  Judge 
Tally  had  laid  upon  him  had  overmastered 
his  sense  of  duty,  and  diverted  him  from  his 
purpose  to  deliver  Ed  Ross'  message  to 
Robert  Standing  there  at  the  door,  he  saw 
a  hack  approaching  from  the  direction  of 
Scottsboro.  He  said  then  that  he  supposed 
Ross  was  in  that  hack.  We  do  mot  think 
it  was  Incumbent  upon  him,  inasmuch  aa 
the  hack  was  being  driven  directly  to  the 
depot  to  go  down  the  road  to  meet  it  though 
the  situation  was  then  more  urgent  than 
was  Indicated  by  the  telegrams,  in  that  the 
Skeltons  were  at  that  time  skulking  on  the 
fianlcs  of,  and  immediately  behind,  the  hack; 
but  there  Is  no  evidence  that  Huddleston 
knew  this.  But  we  do  not  doubt  that  it  was 
Huddleston's  duty  to  go  out  to  the  road 
along  which  the  hack  was  being  driven,  at 
a  point  opposite  his  own  position  at  the  de- 
pot aikd  near  to  it  and  there  and  then  have 
delivered  the  message  or  made  known  its 
contents  to  Ross.  The  only  explanation  he 
offers  for  not  then  delivering  the  message  or 
making  known  its  contents  to  Ross  was  not 
that  he  could  not  have  done  it  (that  waa 
entirely  practicable),  but  that  he  had  not  taken 
a  copy  of  it— a  consideration  which  did  not 
prevent  his  going  to  the  hotel  for  the  purpose 
of  delivery  before  he  saw  Ross  appearing^ 
and  which,  bad  his  original  purpose  contin- 
ued, we  cannot  believe  would  have  swerved 
him  from  his  plain  duty  at  this  Juncture. 
Presuming  that  he  would  have  done  this, 
because  it  was  his  duty  to  do  it,— a  duty 
which  he  at  first  appreciated,— and  finding, 
as  a  fact  that  he  did  not  do  it  the  reason 
for  his  default  is  found  in  the  injunction  laid 
upon  him  by  Judge  Tally.  He  did  not  warn 
Ross,  because  he  did  not  want  Ross  to  get 
away,  and  this  because  Judge  Tally  had 
asked  him  not  to  let  Ross  get  away;  so 
that,  as  he  stood  there  at  the  door,  he 
mapped  out  a  course  of  action.  He  would 
not  deliver  ^e  message  Immediately,  If  at 
all,  but  he  would  send  off  for  the  town  mar- 
shal, and  In  the  meantime  he  would  call 
William  Tally  from  over  the  way,  and  con- 
fer with  him  aa  to  what  should  be  done; 
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Ross  to  be  fhe  whfle  wholly  unadvised  of 
the  contents  of  the  message  from  his  kins- 
man, and  wholly  Ignorant  of  the  pursuit  of 
the  Skeltons.  So  he  sends  a  man  In  search 
of  the  marshal,  whose  whereabouts,  and,  of 
consequence,  the  time  necessary  to  find  and 
bring  whom  to  the  station,  were  nnknown; 
beckons  to  William  Tally  to  come  to  him; 
then  turns  and  goes  upstairs  Into  the  tele- 
graph office.  He  says  he  went  up  there  to 
copy  Ross'  message  for  delivery  to  him. 
If  this  be  true,  this  was  only  another  factor, 
BO  we  have  seen,  In  the  delay  that  Judge 
Tally's  message  had  determined  htm  upon, 
for  while,  at  first,  he  was  anxious  to  deliver 
the  message  or  Its  contents  uncopied  to  Boss, 
when  he  thought  Ross  might  be  at  the  hotel, 
and  went  there  to  find  him  for  that  purpose, 
when  Robs  was  actually  in  sight  of  him, 
and  rapidly  approaching  him,  he  deemed  It 
most  Important  to  copy  the  message  before 
advising  Ross.  It  was  also  Into  this  up- 
stairs office  that  he  invited  William  Tally, 
and  we  cannot  escape  the  conclusion  that  hla 
purpose  in  going  there  before  delivering  the 
message  was  to  hare  a  consultation  with 
William  Tally  as  to  what  should  be  done 
before  advising  Ross,  and  also  to  give  the 
marshal  time  to  arrive;  so  that,  should  they 
conolinle  to  adopt  that  course,  they  could 
have  Iloss  arrested;  and  it  cannot,  we  think, 
be  doubted  that  he  then  had  no  purpose 
whatever  of  apprising  Ross  of  the  contents 
of  the  message.  If  ever,  until  he  had  had  this 
conference  with  the  brother  of  the  man  who 
had  asked  him  not  to  deliver  it  at  all.  That 
this  delay  was  to  conserve  snch  ulterior  pur- 
pose as  might  be  born  of  this  conference, 
was  wholly  unwarranted,  and  was  caused 
by  the  telegram  of  Judge  Tally  to  Hud- 
dleston,  we  believe  beyond  a  reasonable 
doubt 

It  remains  to  be  determined  whether  the 
unwarranted  delay  In  the  delivery  of  the 
message  to  Ross,  or  In  advising  him  of  Its 
contents,  thus  caused  by  Judge  Tally,  with 
intent  thereby  to  aid  the  Skeltons  to  kill 
Ross,  did.  In  fact,  aid  them  or  contribute  to 
the  death  of  Ross,  by  making  it  easier  than 
it  would  otherwise  have  been  for  the  Skel- 
tons to  kill  him,  by  depriving  him  of  some 
advantage  he  would  have  had  had  he  been 
advised  of  its  contents  when  hla  carriage 
stopped,  or  Immediately  upon  his  alighting 
from  1^  or  by  leaving  him  without  some 
chance  of  life  which  would  have  been  his  bad 
Huddleston  done  his  duty.  The  telegram, 
we  have  said,  should  have  been  delivered,  or 
Its  contents  made  known,  to  Ross  at  the 
time  the  hack  came  opposite  where  Huddles- 
ton  was,  and  stopped.  Huddleston  and  Wil- 
liam Tally  were  equidistant  from  this  point 
when  the  former  called  to  the  latter,  at 
which  time  also  Huddleston  had  seen  the 
hack  approaching  this  point  Trfily,  going  to 
Huddleston,  reached  this  middle  point  be- 
tween them,  unhastened,  as  Huddleston 
should  have  been,  by  the  urgency  of  the  mes- 
sage, just  as  the  carriage  got  there  and 


stopped.  It  Is  therefore  dear  that  had  Hud- 
dleston, instead  of  calling  Tally  and  going  In- 
to the  depot  himself  gone  out  to  the  road 
along  which  the  carriage  was  approaching, 
and  which  was  not  more  than  100  feet  from 
him,  he  would  have  gotten  there  certainly  by 
the  time  It  stopped,  and  have  acquainted 
Ross  with  the  contents  of  the  message,  with 
the  fact  that  four  men  were  pursuing  him 
with  guns  to  take  his  life,  before  Ross 
alighted  from  the  hack.  Being  thus  ad- 
vised, and  not  knowing  of  the  immediate 
proximity  of  the  Skeltons,  it  may  be  that 
Ross  would  have  alighted  as  he  did,  exposed 
himself  to  the  Skeltons'  fire  as  he  did,  and 
been  killed  as  he  was.  But  on  the  other 
hand,  the  Skeltons  were  at  that  time  dis- 
mounted, and,  two  of  them  at  least  ft  long 
way  from  their  horses,  and  none  of  them 
were  in  his  front  up  the  road,  and  he  had  a 
chance  of  escape  by  continued  flight  In  the 
vehicle.  Again,  he  might  then  and  there 
have  put  himself  under  the  protection  of 
Huddleston,  as  an  officer  of  the  law,  and  had 
the  bystanders,  those  In  the  immediate 
neighborhood,  of  whom  there  were  several, 
summoned  to  help  turotect  htm.  This  might 
have  saved  his  life;  It  was  a  chance  that  ho 
had.  But  If  It  be  conceded  that  as  he 
would  not  have  known  of  the  proximity  of 
the  Skeltons  from  mere  knowledge  that  they 
were  in  pursuit  he  would  have  alighted  pre- 
cisely as  and  when  he  did;  yet  when  the 
first  shot  was  fired,  Ross  would  have  known 
that  the  man  who  fired  it  was  one  of  the 
Skeltons,  and  that  three  others  of  them  were 
present  in  ambush,  armed  with  guns,  to  take 
his  life.  Knowing  this,  the  hopelessness  of 
standing  his  ground  and  attempting  to  de- 
fend himself  from  his  enemies,  overpowering 
in  number,  and  secure  in  their  hiding  places, 
while  he  stood  in  the  open  street  would  have 
been  at  once  manifest  to  him;  and,  instead  of 
standing  there  as  he  did,  knowing  only  as  he 
did  that  Bome  one  man,  whom  he  did  not 
know,  had  fired  a  gun,  and  peering  and 
craning  his  neck  to  see  whence  the  shot 
came,  and  who  fired  it  be  could,  and  doubt- 
less would,  have  sought  safety  by  flight  in 
the  opposite  direction,  in  which  was  the 
Union  Hotel,  scarce  100  feet  away.  And,  In 
view  of  the  fact  that  he  was  hit  only  once 
by  the  numerous  shots  that  were  fired  at 
him  while  he  stood  there  in  the  open,  and 
that  not  in  a  vital  or  disabling  part  It  is  very- 
probable  that  had  he  attempted  that  mode 
of  escape  as  soon  as  the  first  shot  was  fired, 
he  would  have  reached  the  hotel  In  patfect 
safety.  Certain  it  is  that  In  making  that  ef- 
fort he  would  have  gone  away  from  the 
lurking  places  of  his  enemies,  and  he  would 
not  as  he  did  in  his  ignorance  of  the  true  sit- 
uation, have  placed  himself  where  John  Skel- 
ton,  at  dose  quarter,  could  and  did  shoot  him 
to  death  from  behind  his  haxik.  But  whether 
he  would  or  would  not  have  reached  a  place 
of  refuge  we  need  not  Inquire  or  find.  The 
knowledge  that  he  would  have  had  If 
the  t^egram  of  Ed  Bosa  bad  been  d^vered- 
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to  bim,  when  it  cotdd  and  sbould  have  been 
d^vered,  of  the  pursuit  of  the  Skeltona, 
together  with  the  knowledge  which  wotdd 
have  been  imparted  to  him  by  the  report 
of  the  first  gun  in  connecticHi  with  the  con- 
tents of  the  message,  would  instantly  have 
advised  him  of  the  extent  of  bis  danger,— 
a  danger  which  he  could  not  combat,  which 
was  deadly  in  character,  and  from  which  he 
would  naturally  have  been  at  once  Impressed 
the  only  hope  of  escape  lay  in  immediate 
flight  That  waa  a  chance  for  his  life  tliat 
this  knowledge  would  have  given  tdm.  That 
was  a  chance  of  which  the  withholding  of 
this  knowledge  deprived  him.  Tally's  tele- 
gram to  Huddleston  deprived  him  of  that 
knowledge.  Tally,  through  Huddleston,  de- 
prived him  of  that  chance.  Again,  after  hav- 
ing been  shot  in  the  legs,  and  partially  dis- 
abled, by  one  of  the  many  shots  fired  at  him 
by  Robert,  James,  and  Walter  Skelton  as 
he  stood  folly  exposed  to  their  broadside, 
he.  In  his  then  crippled  condition,  made  an 
efFort  to  find  protection  behind  the  oil  house, 
the  nearest  buUding  to  him.  Only  these 
three  men  had  fired  up  to  that  time.  He 
knew  of  the  presence  of  these  three  only. 
The  house  sheltered  him  from  two  of  these 
men  and  partially  also  from  the  third.  He 
got  there,  and  stood  facing  the  direction 
these  three  were;  and  he  called  aloud  for 
protection  from  them,  meantime  keeping  a 
lookout  tor  them,  and  intending  no  doubt  to 
protect  himself  from  them  if  be  could.  He 
knew  of  the  presence  of  these  three  only. 
NolKxly  had  seen  John  Skelton.  He  did  not 
know  that  John  Skelton  was  there.  Had 
he  gotten  £:d  Ross'  telegram,  this  he  would 
have  known:  that  there  were  four  of  them; 
that  only  three  had  shot  at  him;  that  the 
other  was  somewhere  hidden  in  the  immedi- 
ate vldnlly.  And,  while  seeking  to  escape 
from  or  guard  himself  from  the  other  three 
while  he  was  by  the  side  of  the  oil  house, 
he  would  also  have  sought  to  guard  himself 
against  the  fourth.  He  was  ott  his  guard 
as  to  this  fourth  man,  John  Skelton,  because 
he  was  ignorant  of  his  presence.  This  ignor- 
ance was  directly  due  to  Tally's  active  inter- 
ference. Tally's  aid  to  the  Skeltons  by  way 
of  preventing  Ross  being  warned  enabled 
John  %dton  to  come  upon  Ross  from  hia 
rear,  and  shoot  him  down.  Ross  went  to 
his  death,  guar^ng  himself  against  the  other 
three,  and  calling  for  protection  from  them, 
without  even  knowing  that  the  man  who 
killed  him  was  nearer  to  him  than  Scotta- 
boro.  Can  it  be  doubted  that  Ross'  utter 
ignorance  of  John  Skelton's  presence  with 
the  others  at  Stevenson  made  it  easier  for 
John  Skelton  to  take  his  life?  Can  it  be 
doubted  that  his  ignorance  of  the  presence 
of  all  four  Skeltons  when  the  first  gun  was 
fired  by  Robert  Skelton  at  Blood  wood,  when, 
had  he  known  It,  he  could  have  fled  in  the 
appreciable  time  between  the  time  of  the  fir- 
ing of  the  first  and  other  shots,— the  next  one 
being  fired  by  the  same  man,— made  it  easier 


for  them  to  take  his  life?  Can  It  be  doubted 
in  any  case  that  murder  by  lying  in  wait 
Is  facilitated  by  the  unconsciousness  of  the 
victim?  Or  in  any  case  that  the  chances 
of  the  intended  victim  would  be  Improved, 
and  his  death  rendered  more  difQcult  of  ac- 
complishment, it  the  first  unfruitful  shot  ap- 
prises him  of  the  number  and  the  identity  of 
his  assailants,  and  the  full  scope  and  meas- 
ure of  their  motive  and  purposes?  We  can- 
not believe  otherwise.  It  is  inconceivable 
to  us  after  the  maturest  consideration,  re- 
flection, and  discussion,  but  that  Ross'  pre- 
dicament was  rendered  inflnitely  more  des- 
perate, his  escape  more  difficult,  and  his 
death  of  much  more  easy  and  certain  accom- 
plishment by  the  withholding  from  him  of 
the  message  of  Ed  Ross.  This  withholding 
was  the  work  of  Judge  Tally.  An  intent  to 
aid  the  Skeltons  to  take  the  life  of  Ross 
actuated  him  to  It  The  Intent  was  ef- 
fectuated. They  thereby  were  enabled  to 
take  him  unawares,  and  to  send  him  to  his 
death  without  we  doubt  not  his  ever  ac- 
tually knowing  who  sought  his  life,  or  be- 
ing able  to  raise  a  hand  In  de:fense,  or  to 
take  an  advised  step  in  retreat  And  we  are 
impelled  to  find  that  John  B.  Tally  aided  and 
abetted  the  murder  of  Robert  C.  Ross,  as 
alleged  in  the  second  speclflcatlon  of  the  sec- 
ond count  of  the  information,  and  to  adjudge 
that  he  is  guilty  as  charged  In  that  specl- 
flcatlon, and  guilty  of  murder  as  charged  in 
said  second  count;  and  judgm«it  deposing 
him  from  office  will  be  entered  on  the  rec- 
ords of  this  court. 

No  consideration  or  conclusion  of  fact  In 
this  opinion  must  be  allowed  to  exert  any 
influence  upon  the  trials  of  the  Skeltons  and 
Judge  Tally  on  the  indictments  for  murder 
now  pending  against  them. 

BRICEEIiL,  0.  J.,  not  sitting. 

HBAO,  J.  (dissraUng).  I  am  of  the  opinion 
the  respondent  should  be  acquitted  of  lx>tfa 
charges.  I  do  not  believe,  beyond  a  reason- 
able doubt,  that  respondent  intended.  In  send- 
ing the  telegram  to  Huddleston,  to  aid  or 
abet  in  the  murder  of  Ross.  I  do  not  be- 
lieve, beyond  a  reasonable  doubt  that  the 
telegram  of  warning  would  have  been  de- 
livered to  Ross  by  Huddleston  before  the 
shooting  began  if  the  telegram  of  the  le- 
8i>ondent  had  not  been  sent 


aos  Ala.  497) 
COMMBROIAIi  BANE  OF  SELMA  ▼.  CREN- 
SHAW, 
(Supreme  Court  of  Alabama.    Jmie  10,  1894.) 

FbOMISSORT  NoTBS — NEGOTIABrLITT — DbTINUB  «) 

RzcovBB  Note — Tbxdbr  of  Amouht  Dcb. 
1.  A  note,  secured  by  a  chattel  mortgage, 
attached  thereto,  on  a  cotton  crop,  providiiig 
for  delivery  to  the  mortgagee  of  the  entire  crop 
as  rapidly  as  it  conld  be  prepared  for  marliet. 
to  be  sold  by  him,  as  agent  of  the  maker,  and 
the  proceeds  applied  on  the  note,  is  not  negoti- 
able.   Affirmed  by  a  divided  oourb 
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2.  A  note  and  mortrage  cannot  be  recov- 
ered by  the  maker  from  the  holder,  In  an  action 
of  detinne,  without  paying  into  court,  at  the 
institntion  of  the  anit,  the  amount  admitted  to 
be  due. 


Appeal  from  city  court  of  Selma;  J.  W. 
Mabry,  Special  Judge. 

Detinue  by  Randall  Crenshaw  against  the 
Oommercial  Bank  of  Selma  to  recover  a 
note  and  mortgage.  There  was  a  Judgment 
for  plaintiff,  and  defendant  appeals.  Re- 
versed. 

The  defoidant  reserved  a  separate  excep- 
tion to  the  following  portion  of  the  court's 
general  charge  to  the  Jury:  (1)  "It  was  the 
duty  of  the  defendant,  if  it  refused  to  accept 
said  money  tendered  because  it  was  insufS- 
dent  in  amount,  to  have  given  that  as  Its 
reason  for  refusing  to  accept  it"  (2)  "It  Is 
not  Incumbent  on  the  plaintiff  to  show  that 
the  note  given  by  H.  G.  Keeble  C!ompany  to 
defendant,  mentioned  in  evidence,  has  been 
paid,  unless  you  believe  from  the  evidence 
that  plaintiff  had  notice,  as  I  have  stated,  of 
the  transfer  of  plaintiff's  note  and  mortgage 
to  the  bank.'"  (3)  "That  the  commercial  char- 
acter of  the  note  sued  for  does  not  protect 
defendant  against  payments  made  thereon 
by  Randall  Craishaw  to  H.  C.  Keeble  Com- 
pany, without  notice  of  its  transfer,  though 
the  note  was  transferred  before  maturity,  for 
value.  In  due  course  of  trade."  The  defend- 
ant then  requested  the  court  to  give  to  the 
Jury  the  following  written  char£:e:  (1)  "The 
court  charges  the  Jury  that,  if  they  believe 
tbe  evidence  In  this  case,  they  must  find  the 
issue  in  favor  of  the  defendant."  The  court 
refused  this  charge,  and  the  defendant  duly 
excepted  to  the  court's  refusal  to  give  said 
charge  as  asked.  There  was  Judgment  ren- 
dered for  the  plaintiff,  and  defendant  ap- 
peals, and  assigns  as  error  the  rulings  of  the 
court  upon  the  pleadings,  and  the  giving  of 
the  portions  of  the  general  charge  to  which 
exceptions  were  reserved,  and  the  refusing  to 
give  the  charge  requested  by  the  defendant 

Dawson  &  Pitts,  for  appellant  JefMes 
&  Jeffries,  for  appellee. 

McCLELLiAN,  J.  This  is  an  action  of  detp 
Inue  prosecuted  by  Randall  Crenshaw  against 
the  Commercial  Bank  of  Selma  for  the  re- 
covery in  specie  of  a  certain  note  and  mort- 
gage executed  by  said  Crenshaw  to  the  H.  C. 
Keeble  Company,  and  by  said  company  as- 
signed and  transferred  to  said  bank  for 
value  before  maturity.  The  note  was  ex- 
ecuted January  21,  1890,  for  $150,  and  pay- 
able October  15,  1890,  to  "H.  C.  Keeble  Com- 
pany, at  the  Commercial  Bank  of  Selma." 
The  mortgage,  contemporaneously  executed, 
covered  certain  live  stock  and  farming  imple- 
ments, a  wagon,  etc.,  and  all  the  crops  grown, 
etc.,  by  said  Crenshaw,  on  the  J.  L.  Crenshaw 
place,  in  Dallas  county,  Ala.,  or  on  any  other 
land  In  said  county  or  state,  and  was  condi- 
tioned for  the  payment  of  said  note,  and  the 


other  indebtedness  thereafter  to  be  Incurred 
for  plantation  supplies.  The  mortgage  con- 
tains, also,  the  following  among  other  stipu- 
lations: "And  the  undersigned  does  hereby 
covenant  and  agree  to  and  with  the  said  H. 
C.  Keeble  Co.  as  follows,  namely:  •  •  • 
2d.  That  the  undersigned  will  deliver  all  the 
cotton  grown,  raised,  received,  or  controlled 
by  him  during  said  year  to  the  H.  C.  Keeble 
Co.,  at  the  said  city  of  Selma,  as  rapidly  as 
the  same  can  be  prepared  for  market,  the 
same  to  be  sold  by  said  corporation,  as  the 
agent  and  factor  of  the  undersigned,  at  the 
usual  commission  of  11.00  ■pee  bale,  and  the 
net  proceieds  thereof  shall  be  applied  to  the 
payment  of  the  debts  and  liabilities  bwetn 
secured;  the  same  to  be  first  applied,  how- 
ever, to  any  debts  or  liabilities  of  the  under- 
signed arising  out  of  the  premises  other  than 
the  debts  evidenced  by  said  note."  Cren- 
shaw, having  no  notice  of  the  transfer  of  this 
note  and  mortgage  to  the  Commercial  Bank, 
delivered  cotton  to  the  Keeble  Company  of 
sufficient  value  to  pay  all  except  about  $18 
of  his  Indebtedness.  The  cotton  was  sold  by 
the  company,  as  his  agent  and  factor,  and 
the  net  proceeds  of  sale  credited  to  him  on 
its  books,  but  no  part  of  such  proceeds  was 
paid  to  the  bank  on,  or  otherwise  applied  to 
the  payment  of,  said  note,  and  the  bank  has 
never  received  anything  in  that  behalf.  The 
Keeble  Company  having  failed,  plaintiff,  then 
coming  to  a  knowledge  that  his  note  and 
mortgage  had  been  transferred,  tendered  the 
bank  $18.44,  as  in  payment  of  the  balance 
conceived  to  be  due  from  him  on  the  note, 
and  demanded  that  the  papers  be  delivered 
to  him.  The  tender  and  demand  were  re- 
fused, and  he  thereupon  Instituted  this  suit 
and  some  days  afterwards  paid  the  sum  of 
$18.44  into  court.  It  Is  not  controverted  that 
the  note  and  mortgage  were  at  the  same  time 
assigned  to  the  bank,  nor  that  the  papers 
were  pinned  together  when  delivered  into  the 
hands  of  the  officials  of  the  bank. 

The  important  question  presented  for  our 
considerfition  on  this  appeal  manifestly  is  as 
to  the  negotiability  of  the  note  executed  by 
plaintiff  to  the  Keeble  Company,  and  assign- 
ed to  the  defendant  In  determining  this 
question,  the  note  and  mortgage  are  to  be 
construed  and  looked  to  as  one  instrument 
and  the  bank  must  be  holden,  on  the  facts 
we  have  stated,  to  a  knowledge  of  every 
stipulation  In  the  mortgage— and,  among  the 
rest,  that  quoted  above— affecting  or  hav- 
ing reference  to  the  note,  to  all  Intents  and 
purposes  as  If  such  stipulation  had  been  em- 
bodied In  the  note  itself.  1  Rand.  Com. 
Paper,  (  197;  1  Daniel,  Neg.  Inst  S  156; 
Chambers  v.  Marks,  93  Ala.  412,  9  South. 
74.  Of  course,  the  mere  fact  that  the  note 
is  secured  by  a  mortgage  exerts  no  influ- 
ence upon  the  question  of  its  commercial 
character.  Leaving  that  circumstance  out  of 
view,  the  case  presented  in  this  connection  Is 
this:  Crenshaw  promises,  in  a  writing  signed 
by  him,  to  pay  the  Keeble  Company  $160  on 


Digitized  by 


Google 


Ala.) 


COMMERCIAL  BASE  o.  CBENSHAW. 


748 


October  15,  1890,  at  the  Commercial  Bank  of 
Selma.  Here  are  all  the  elements  of  a  promis- 
sory note,— a  written  promise  to  pay  a  named 
person  a  sum  certain  on  a  stated  date,  and  at 
a  bank  therein  designated.  Code,  t  1756.  In 
this  promissory  note  is  embodied,  however, 
a  stipulation,  which  la  not  essential  either  to 
its  efficacy  as  a  promise  to  pay  or  to  Its  nego- 
tiability, to  the  effect  that  the  promisor  will 
deliver  all  cotton  produced  or  controlled  by 
him  to  the  payee  as  rapidly  as  the  same  can 
be  prepared  for  market,  to  be  sold  by  the  lat- 
ter, as  the  agent  and  factor  of  the  former,  on 
the  nsoal  factor's  commission,  the  net  pro- 
ceeds of  such  sales  to  be  applied,  by  the 
agent  or  factor,  of  course,  to  the  payment  of 
the  note.  And  the  question  recurs,  does  this 
stipulation  destroy  the  negotiability  of  the 
note,  which,  without  it,  is  confessedly  com- 
mercial papw  In  the  hands  of  the  bank,  in 
the  sense  of  not  being  affected  by  any  equi- 
ties that  might  obtain  between  the  original 
parties  tha«to?  And  the  answer  to  this  In- 
quiry depends  upon  whether  the  additional 
stipulation  Introduces  any  element  of  imcer- 
tainty  in  the  sum  to  be  paid,  or  the  time  of 
payment,  or  the  place  at  which  payment  is 
to  be  made.  Very  clearly,  the  absolute  prom- 
ise to  pay  the  definite  sum  of  f  150  was  in  no- 
wise affected  by  the  superaddea  agreement  as 
to  the  delivery  and  sale  of  cotton  and  appli- 
cation of  the  proceeds.  It  Is  most  manifest 
that  this  specific  sum  was  to  be  paid,  wheth- 
er any  cotton  was  delivered  and  sold  or  not 
So  far  as  the  certainty  of  the  amount  is  con- 
cerned, therefore,  the  special  stipulation  is  en- 
tirely innocuous,  and  without  effect  upon  the 
negotiability  of  the  paper.  Is  the  requisite 
certainty  as  to  the  time  of  payment  affected 
or  eliminated  from  the  contract  by  the  addi- 
tional stipulation?  I  think  not  There  is,  in 
truth  and  in  fact  but  one  stipulation  entered 
Into  by  the  parties  In  this  connection,  and 
that  is  that  luiyment  should  be  made  on  the 
15th  day  of  October,  1890.  This  is  the  ex- 
press proYlsion  of  the  note,  and  there  is,  I  un- 
dertake to  say,  nothing  in  the  mortgage  to 
the  contrary.  And  the  sum  then  to  be  paid 
was  the  amount  of  the  note  in  full.  There  is 
no  intimation,  no  stipulation.  In  the  note  or 
In  the  mortgage,  from  which  it  can  be  in- 
ferred, or  which  affords  any  basis  for  an  in- 
ference, that  partial  payments  could,  as  a 
matter  of  right  be  made  at  any  time  before 
October  15th,  or  that  the  holder  of  the  note 
was  under  any  duty  to  receive,  prior  to  that 
time,  anything  short  of  fuU  payment  of  it 
or.  Indeed,  that  he  was  under  any  obligation 
to  accept  even  full  payment  before  the  stipu- 
lated day.  The  stipulations  in  the  mortgage 
that  the  payor  is  to  deliver  cotton  to  the 
Keeble  Company,  as  factors  and  agents,  for 
sale  on  account  of  the  payor,  on  the  usual 
commissions,  and  that  the  proceeds  of  such 
sales  shall  be  applied  to  the  payment  of  this 
note  and  other  indebtedness  of  the  payor, 
famish  no  ground  for  a  different  condnslon. 
By  the  note,  Crenshaw  undertook  and  obli- 


gated himself  absolutely  to  juty  $160  to  the 
H.  a  Keeble  Company  on  October  15,  1890, 
at  the  Commercial  Bank  of  Selma.  The  stip- 
ulations in  the  mortgage  Just  stated  were,  at 
most  only  an  agreement  that  the  proceeds  of 
cotton  delivered  to  the  Keeble  Company  for 
sale  on  commission,  and  sold  by  the  company 
as  the  payor's  agent  should  be  applied  to  the 
payment  of  this  note  according  to  its  terms; 
that  Is,  to  the  payment  of  $150  on  October  15, 
1890,  at  the  Commercial  Bank  of  Selma.  But 
even  if  it  be  conceded  that  the  stipulations  of 
the  mortgage  with  reference  to  the  applica- 
tion of  the  proceeds  of  cotton  had  any  effect 
upon  the  time  of  payment  set  down  in  express 
terms  in  the  note,— f  (h:  which  concession  I  can 
find  no  warrant  In  the  contract  the  parties 
have  entored  into,— the  utmost  operation  th^ 
could  possibly  have  in  the  premises  would  be 
to  invest  the  payor  with  the  right  to  pay  the 
amount  before  the  day  named,  if  the  neces- 
sary funds  should  be  sooner  realized  from  the 
sales  of  cotton  delivered  by  him  to  the  Keeble 
Company.  According  this  effect  to  the  spe- 
cial agreement  we  have  a  contract  to  pay 
$150  on  October  15th,  with  a  right  reserved 
in  the  payor  to  pay  that  sum  before  that  time, 
if  the  money  necessary  to  that  end,  namely, 
$160,  should  arise,  or  be  acquired,  from  a 
certain  source.  The  authorities  uniformly 
support  the  proposition  that  such  a  stipula- 
tion does  not  affect  the  commercial  character 
of  an  otherwise  negotiable  Instrument  Thus, 
in  Walker  v.  Woollen,  54  Ind.  164,  the  prom- 
ise was  in  these  words:  "Six  months  after 
date,  or  before,  if  made  out  of  the  sale  of 
Drake's  horse  bay  fork  and  hay  carrier,  I 
promise  to  pay  James  B.  Drake,  or  order," 
etc.;  and  it  was  held  that  this  was  an 
absolute  promise  to  pay  at  a  certain  time, 
coupled  with  a  conditional  promise  to  pay 
sooner  upon  the  happening  meantime  of  a 
certain  event  which  might  or  might  not  bap- 
pen,  and  that  this  stipulation  for  earlier  pay- 
ment in  a  certain  contingency  did  not  destroy 
the  negotiability  of  the  note.  The  court  said: 
"Such  conditional  promise  embodied  in  a  note 
containing  an  absolute  promise  to  pay  at  a 
time  spedfled  does  not  destroy  the  negotia- 
ble qualities  of  the  paper,  or  take  it  out  of 
the  operation  of  the  law  merchant"  The 
supreme  court  of  Pennsylvania  declared  the 
same  doctrine  on  a  like  stipulation,  the  prom- 
ise being. to  pay  12  months  after  date,  or  be- 
fore, if  the  amoimt  of  the  note  should  be 
made  out  of  the  sale  of  a  certain  seeding  ma- 
chine. Ernst  V.  Steckman,  74  Pa.  8t  18.  And 
upon  similar  considerations,  the  law  has  come 
to  be  well  settled  that  a  note  payable  by  its 
terms  on  or  before  a  future  day,  therein 
named,  though  the  maker  thereby  is  Invested 
with  the  right  to  pay  such  a  note  at  any  time 
after  its  date.  Is  yet  for  all  purposes  of  nego- 
tiation, to  be  regarded  as  payable  solely  on 
the  day  therein  named.  Jordan  v.  Tate,  19 
Ohio,  586;  MatUson  v.  Marks,  31  Mich.  421; 
Tied.  Com.  Paper,  {24.  So,  in  Chaiiton, 
T.  Beed,  61  Iowa,  166,  16  N.  W.  64^  a  note 
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payable  12  months  after  date,  or  before,  If 
the  money  is  received  from  a  certain  source, 
was  held  to  be  negotiable.  And  to  the  same 
effect  are  the  following  cases  and  texts:  Gar 
pron  V.  Capron,  44  Vt  410;  Palmer  v.  Hum- 
mer, 15  Am.  Rep.  353;  Cota  t.  Budi,  7  Mete. 
(Mass.)  588;  Gardner  t.  Barger,  4  Heisk.  669; 
Ciane  v.  Chidester,  85  IlL  523;  McCarty  v. 
Howell,  24  HI.  341;  1  Rand.  Com.  Paper, 
§  112;  1  Daniel,  Neg.  Inst  |§  43-45.  This 
right  to  pay  the  note  before  October  15th, 
out  of  the  proceeds  of  cotton,  conceding  its 
existence  for  argument,  does  not  iuTolve  a 
right  to  make  partial  payments  on  the  note, 
any  more  than  there  would  be  a  right  to 
make  partial  payments  before  maturity  on  a 
note  payable  absolutely  on  a  specified  day. 
The  special  agreement,  granting  its  effect  to 
be  that  Crenshaw  could  pay  the  note  prior  to 
October  15th  with  proceeds  of  cotton,  would 
operate  to  mature  the  note,  in  the  sense  of 
giving  him  the  right  to  discharge  It,  when 
the  necessary  funds  from  this  source  were 
tn  hand  to  pay  it  in  full. 

Not  only  so,— not  only  Is  the  contract  of  the 
parties,  evidenced  by  the  note  and  mortgage, 
without  any  stipulation,  express  or  Implied, 
for  partial  payments,  the  law  being  clear 
that,  without  such  stipulation,  no  right  exists 
to  make  partial  payments,— but  there  is  an 
equal  absence  of  stipulation,  and  all  basis 
for  inference  of  intention,  that  payment  was 
to  be  made,  or  might  be  made,  elsewhere 
than  at  the  Commercial  Bank  of  Selma.  The 
promise  in  the  note  is  to  pay  at  that  bank. 
There  is  nothing  in  the  mortgage  to  the  con- 
tiary.  The  instrument.  Indeed,  Itself  recites 
that  the  note  is  payable  at  that  place.  If 
its  farther  stipulations  are  to  be  taken  to 
authorize  payment  before  October  15th, — 
which  I  deny,— they  are  yet  wholly  barren  of 
any  stipulation,  or  the  remotest  intimation 
or  implication,  that  there  is  any  right  exist- 
ing  in,  cr  duty  resting  upon,  Crenshaw  to 
make  payment  at  any  other  place  whatever. 
Conceding  his  right  to  pay  the  note  before 
October  15th,  If  the  necessary  funds  should 
arise  from  the  sales  of  cotton,  that  right  was 
to  make  payment  at  the  bank.  On  the  con- 
cession mentioned,  the  note  and  mortgage 
were  notice  to  all  holders  of  the  former,  with 
notice  of  the  latter,  of  Crenshaw's  right  to 
so  pay  at  that  place  prior  to  October  15th, 
in  the  contingency  named,  and  it  was,  there- 
fore, upon  such  holder  to  receive  payment 
there  made,  when  so  made,  in  full  of  the  note. 
And  neither  Crenshaw  nor  his  agent,  the  Kee- 
ble  Company,  would  have  been  under  any 
necessity  or  obligation  to  run  down  such 
hcMer,  and  make  even  foil  payment  to  him. 
In  the  very  nature  of  things,  payment  else- 
where would  have  been  in  the  teeth  of  the 
plain  terms  of  the  contract,  could  have  been 
made  only  by  mutual  consent,  where.by  those 
terms  were  in  effect  modified,  and.  If  made 
before  matiu-lty,  whether  in  full  or  partially, 
would  have  been  at  the  risk  of  Crenshaw, 
affording  him  no  protection  against  the  note 


In  the  hands  of  a  purchaser  wifli  notice  only 
of  the  stipulations  of  the  note  or  mortgage. 
Of  course,  a  holder  of  contracts  to  pay  mon- 
ey, whether  they  be  negotiable  instruments 
or  not,  may  accept  payment  at  any  time  or 
place;  but  neither  has  he  the  right  to  de- 
mand, nor  has  the  payor  the  rl^t  to  make, 
payment  except  at  the  time  and  place  stip- 
ulated. The  question  here  is  not  as  to  the 
place  any  holder  might  accept  payment,  but 
as  to  the  place  at  which  any  such  holder  had 
the  right  to  expect  and  demand  payment,  the 
place  of  presentation  for  payment,  and  for 
nonpayment  at  which  the  paper  might  be 
protested.  This  place,  in  this  case,  was  aa 
certainly  the  Commercial  Bank  of  Selma  un- 
der the  language  of  the  note  with  the  mort- 
gage stipulations  as  by  the  terms  of  the  note 
without  these  stipulations. 

But  it  is  insisted  that  the  ri^ts  and  duties 
of  the  parties  under  these  writings  are  to  be 
determined  by  reference  to  the  customs  of 
the  country  in  which  the  contract  was  made^ 
common  knowledge  thereof,  and  of  the  course 
of  the  seasons  and  habits  of  husbandry  of  the 
people.  It  is  said  that  the  court  Judicially 
knows  that  the  cotton  crop  Is  harvested,  in 
the  latitude  of  Perry  county,  for  the  most 
part  at  least,  prior  to  October  15th;  that  the 
mortgage  requires  the  delivery  of  cotton  aa 
rapidly  as  It  can  be  gotten  ready  for  ma^et; 
and  that,  therefore,  it  must  have  been  the 
intention  of  the  parties  that  this  note  should 
be  paid  off  in  installments,  as  cotton  was 
received,  at  uncertain  times  before  that  date. 
Conceding  the  facts  thus  assumed  to  be  with- 
in common  knowledge,  shall  such  knowledge 
of  the  customs  and  habits  of  a  country,  the 
course  of  the  seasons,  and  the  maturi^  of 
crops,  the  supposition  that  contracting  par- 
ties meant  this  or  that,  because  this  or  that 
would  best  fit  in  with  the  habits  of  the  peo- 
ple, be  looked  to  or  indulged  against  the 
words  they  have  used  to  express  their  mean- 
ing? Shall  we  take  what  they  say,— the 
plain  terms  they  have  expressly  agreed  np<Mi, 
—or  some  vague  and  shadowy  idea  evolved 
out  of  theU:  surroundings,  as  to  what  they 
meant,  to  reach,  fix,  and  declare  their  intui- 
tion? The  law  is  too  well  settied,  and  too 
obviously  supported  by  every  Just  consider- 
ation obtaining  in  the  premises,  to  require 
discussion  or  citation  of  authority  to  the 
establishment  beyond  cavil  of  the  proposition 
that  a  plain  and  unambiguous  contract  can- 
not be  controlled,  varied,  modified,  construed, 
or  Interinreted  by  reference  to  the  customs, 
habits,  or  surroundings  of  tiie  contracting 
parties,  whether  such  customs,  habits,  and 
surroundings  be  within  the  Judicial  knowl* 
edge  of  courts,  or  be  brought  to  their  knowl- 
edge through  the  mouths  of  wltnessea  Bat, 
if  this  contract  were  ambiguous,  I  deny  that 
deductions  from  common  knowledge  lead  to 
the  conclusion  Insisted  upon  as  to  the  inten- 
tion of  the  parties.  It  is  manifest  from  tbe 
mortgage  that  it  was  in  contemplaticm  of  tbe 
parties  that  Crenshaw's  whole  crop  of  cotton 
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would  be  about  five  bales.  He  binds  himself 
to  dellTw  only  five  bales.  He  in  fact  did 
deliver  only  five  bales.  If  It  is  common 
knowledge  that  the  gathering  of  cotton  com- 
mences some  time  before  October  15th,  it  is 
also  common  knowledge  that  it  Is  xieTer  com- 
pleted in  this  latitude— rarely,  Indeed,  half 
comjrfeted— prior  to  that  time;  and  It  would, 
I  think,  be  entirely  safe  to  say  that,  as  a 
rule,  not  one-half  of  a  given  crop  is  gathered, 
prepared  for,  and  put  on  the  market  as 
early  as  the  middle  of  October.  These  par- 
ties recognized  this.  The  mortgage  contains 
no  stipulation  for  the  delivery  of  the  cotton, 
or  any  specific  part  of  it,  by  October  15tb, 
bnt,  to  the  contrary,  the  mor^gee  had  until 
January  Ist  to  make  the  deliveries  ccmtracted 
for.  Moreover,  it  Is  to  be  borne  in  mind, 
if  we  are  to  grovel  In  the  labyrinths  of  Judi- 
cial knowledge  as  to  the  seasons  and  customs 
of  the  country,  that,  where  cotton  is  deliv- 
ered to  a  commission  merchant  or  cotton  Ac- 
tor for  storage  and  sale  for  and  on  account 
of  the  producer,  the  delivery  Is  not  necessa- 
rily for  immediate  salo,  but  the  factor,  in 
the  absence  of  special  instructions,  lias  a 
discretion  as  to  the  time  of  sale.  Indeed, 
one  of  the  chief  reasons  for  his  ezistoice 
and  employment  Is  that,  having  the  cotton 
ready  for  sale  and  delivery  at  any  time,  and 
being  always  in  the  market,  he  may  hold  It, 
sometimes,  indeed,  for  months,  until  an  oppor- 
tune moment,  in  the  Interest  of  his  principal. 
It  is  also  to  be  remembered  that  the  secured 
debts  were  to  be  paid,  not  in  cotton,  but  in 
the  iMTOceeds  of  cotton,  and  the  proceeds  of 
the  cotton  first  sold  were  to  be  applied  to 
debts  and  liabilities  of  Crenshaw  to  the 
Keeble  Company  other  than  that  evidenced 
by  this  note,  which  other  debts,  it  Is  fair 
to  presume,  the  parties  then  contemplated 
would  amount  to  the  sum  actually  Incurred 
afterwards,  which  was  something  over  $100. 
How  It  can  be  inferred  that  the  parties  in- 
tended that  the  whole  of  Crenshaw's  crop 
would  be  gathered,  prepared  for  market,  de- 
livered to  the  Keeble  Company,  and  sold, 
prior  to  October  15th,  surpasses  any  compre- 
hension. How  it  can  be  concluded  that  It 
was  their  purpose  to  pay  this  note  and  the 
debt  of  $100  out  of  the  proceeds  of  the  sale 
of,  say,  two  bales,  of  the  cotton,  which  was 
all  they  had  any  reason  to  expect  would 
have  been  delivered  prior  to  October  15th,  I 
cannot  conceive.  That  they  expected  to  pay 
any  part  of  the  note  before  Octoljer  15th, 
the  other  indebtedness  having  to  be  first 
paid  out  of  the  cotton  first  delivered  and 
sold,  it  Is  unreasonable  to  suppose.  It  is 
shown  In  this  case  that  the  total  proceeds  of 
Crenshaw's  crop,  the  total  proceeds  of  all 
the  cotton  he  bound  himself  to  deliver  to  the 
Keeble  Company,  and  of  all  the  cotton  he 
did  deliver  was  insufficient  to  pay  this  note 
after  the  application  of  a  part  of  the  pro- 
ceeds to  the  other  debt  To  say,  therefore, 
that  it  was  the  Intention  of  the  parties  to 
pay  off  this  note  in  installments  prior  to 


October  15th,  out  of  the  proceeds  of  cotton, 
where  they  had  no  reason  to  expect  that  any 
cotton  would  be  received  and  sold  before 
that  time,  the  proceeds  of  which  could  be 
applied  to  this  note,  and  when.  Indeed,  the 
whole  contemplated  proceeds  of  cotton  to 
be  delivered  up  to  January  1st  were  insuffi- 
cient to  pay  off  the  other  debt  and  the  note, 
would  be  to  arrive  at  an  intention  controlling 
and  varying  the  express  terms  of  a  plain 
contract  in  a  way,  and  by  a  process,  and 
upon  data  which  not  only  furnish  all  the 
illustration  needed  of  the  wisdom  of  the  law 
In  forbidding  unambiguous  contracts  to  be 
thus  emasculated,  but  which  also  demon- 
strate the  Incorrectness  and  unsoundness  of 
the  conclusion  as  to  the  Intentions  of  the 
party  insisted  upon,  considered  wholly  apart 
from  the  terms  they  have  set  down  as  ex- 
pressing their  objects  and  purposes. 

But  it  is  said  the  Keeble  Company  was,  by 
the  same  instrument,  both  the  factor  and 
creditor  of  Crenshaw,  and  entitled.  In  the  lat- 
ter capacity,  to  the  net  proceeds  of  sales  of 
cotton  as  soon  as  realized.  This  is.  the  as- 
sumption  of  the  point  In  issue.  That  the 
Keeble  Company  was  not  the  creditor  of 
Crenshaw,  In  respect  of  the  amount  evi- 
denced by  the  note,  after  that  had  been 
transferred  to  the  Commercial  Bank,  seems 
to  me  to  be  too  clear  for  discussion.  That 
company  was  paid  its  debt  in  consideration 
of  the  transfer  of  the  note.  Thereafter,  the 
company  had  no  claim  on  this  note  against 
Crenshaw,  but  the  latter  owed  the  amount  of 
It  to  the  bank,  and  the  bank,  not  the  Keeble 
Company  at  all,  was  entitled  to  receive  from 
Crenshaw,  or  from  his  agent,  the  net  pro- 
ceeds of  the  sale;  not,  indeed,  as  realized, 
but  at  the  maturity  of  the  note,  whether  that 
was,  as  I  think,  absolutely  on  October  15tta, 
or,  as  I  have  conceded  for  the  discussion,  at 
such  prior  day  as  should  find  a  sufficiency 
of  the  proceeds  of  cotton  applicable  to  this 
debt  in  the  hands  of  Crenshaw,  or  his  agent, 
the  Keeble  Company,  to  pay  the  note  In  full. 
The  mortgage  in  terms  provides  for,  and 
thus  evidences  that  the  parties  contemplated, 
an  assignment  of  it,  and  the  note  secured  by 
It,  and  It  would  be  anomalous  to  say  that 
the  assignment,  when  made  as  thus  contem- 
plated, in  which  event  it  Is  stipulated,  in 
effect,  that  Crenshaw  shall  pay  the  secured 
sums  to  the  assignee,  was  not  to,  and  did 
not,  constitute  the  relation  of  debtor  and  cred- 
itor between  him  and  the  assignee.  There 
are  cases  in  which  an  assignment  of  the  evi- 
dence of  a  debt  does  not  deprive  the  payee 
of  the  right  to  make  payment  to  the  prom- 
isee, or  rather,  more  accurately,  there  are 
evidences  of  debt  which  cannot  be  assigned 
at  all  so  as  to  impose  an  obligation  on  the 
promisor  to  pay  the  assigne?.  Thus  a  paper, 
otherwise  negotiable,  but  containing  an  ex- 
press condition  that  it  should  be  given  up  to 
the  maker  as  soon  as  the  amount  of  it  was 
received  by  the  person  to  whom  the  promise 
waa  made,  was  held  to  be  nonnegotlable,  the 
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court  Baying:  "The  defendant,  by  the  terms 
of  the  note,  had  a  right  to  pay  It  In  full,  at 
any  time  before  maturity,  to  the  persona  to 
whom  It  was  made  payable.  Such  payment 
to  them  would  have  been  a  good  discharge 
of  the  contract,  although  It  had  passed  over 
to  a  third  person.  If  the  promisor  had  no  no- 
tice of  such  transfer.  The  stipulation  or 
condition,  therefore,  was  Inconsistent  with 
its  unlimited  negotiability,  and  takes  away 
from  the  contract  the  essential  feature  of  a 
promissory  note.  Chit  Bills,  134  et  seq." 
Hubbard  v.  Moseley,  11  Gray,  170.  And,  part- 
ly on  the  same  principle,  it  Is  ruled  that  a 
written  promise  to  pay  A.  B.  a  sum  to  C.  D., 
unless  paid  to  C.  D.  by  a  day  certain,  and. 
If  paid  to  the  latter,  the  writing  to  be  sur- 
rendered to  the  maker.  Is  not  commercial 
paper.  Chapman  v.  Wight,  79  Me.  595,  12 
Atl.  546.  But  neither  of  these  is  the  case  at 
bar.  Here  there  Is  no  stipulation  that  the 
note  Is  to  be  surrendered  to  Crenshaw  when 
he  shall  pay  the  amount  of  it  to  the  Keeble 
Company.  To  the  contrary,  as  we  hare  seen, 
Crenshaw  expressly  undertook  to  pay  to  any 
assignee  of  the  Keeble  Company.  Moreover, 
he  executed  a  note  having  in  Itself  all  the 
requisites  of  commercial  paper.  He  express- 
ly agreed  to  pay  a  sum  certain  at  a  certain 
time  and  bank.  Had  the  intention  been  that 
he  was  to  pay  only  to  the  Keeble  Company, 
there  would  have  been  no  sense  in  undertak- 
ing to  pay  at  the  bank.  That  provision  la 
consonant  only  with  a  purpose  to  pay  the 
note  at  that  bank,  to  the  holder  of  it  at  ma- 
turity, whether  llie  holder  should  be  the 
Keeble  Company,  or  not  There  Is  abso- 
lutely nothing  in  the  special  stipulations  In 
the  mortgage,  supposed  to  bear  on  this  mat- 
ter, which  are  at  all  inconsistent  with  this 
view,  or  aftord  any  grround.  In  my  opinion, 
for  holding  that  any  right  was  reserved  by 
Crenshaw  to  pay  to  the  Keeble  Company, 
regardless  of  the  fact  that  the  latter  no 
longer  held  the  paper. 

I  am  unable  to  Interpret  the  special  stip- 
ulation otherwise  than  as  creating  the  rela- 
tion of  principal  and  agent  or  factor  be- 
tween Crenshaw,  on  the  one  hand,  and  the 
Keeble  Company,  on  the  other,  both  in  re- 
spect of  the  cotton  to  be,  and  which  was,  de- 
livered, and  in  respect  of  the  net  proceeds  of 
the  sales  thereof.  By  the  expressed  terms 
of  the  agreement,  the  Keeble  Company  was 
to  receive  and  sell  the  cotton  as  Crenshaw's 
agent  and  factor,  and  not  as  his  creditor. 
The  sales  being  made  as  agent  and  factor, 
the  proceeds  necessarily  came  to  the  hands 
of  the  company,  and  were  held  by  it  not  In 
Its  own  right  as  creditor,  for,  in  respect  of 
this  note,  it  had  long  ceased  to  be  Crenshaw's 
creditor,  but  in  the  right  of  Crenshaw,  and 
as  his  agent  Taking  the  matter  at  this 
point  we  have  money  in  the  hands  of  the 
Keeble  Company  held  for  and  as  the  agent 
of  Crenshaw.  Then  follows  the  agreement 
between  the  parties — between  Crenshaw,  the 
principal,   and   the   Keeble   Company,    the 


agent— as  to  the  disposition  the  agent  shall 
make  of  the  money,  to  the  effect  that  It  shall 
be  applied  (by  the  a^nt  necessarily  and 
obviously,  since  the  company  no  longer  sus- 
tains any  other  relation  to  Crenshaw,  so  far 
as  the  note  is  concerned,  and  In  that  capac- 
ity) to  the  debts  secured  by  the  mortgage; 
first,  the  advances,  and  afterwards  the  debt 
evidenced  by  the  note.  The  dellvny  of  the 
cotton  was  not  a  payment;  it  was  delivered 
for  the  purposes  of  sale,  and  was  to  be  sold 
at  the  usual  commission  of  one  dollar  per 
bale.  The  receipt  of  the  net  proceeds  of  sale 
by  the  agent  was  not  intended  to  be,  and 
was  not  a  payment  After  such  receipt  the 
contract  required  that  the  proceeds  should 
be  applied  to  the  debts,  and  such  application 
alone  constituted  payment  The  act  of  ap- 
plying the  proceeds  to  the  debts,  of  payment 
thereof  on  the  debts,  was  essentially  the  act 
of  Crenshaw,  whether  Intended  to  be  per- 
formed, and  performed,  by  his  own  hand, 
or  by  the  hand  of  the  company;  and  this 
is  equally  true,  and  manifestly  so,  whether 
the  d^ts  were  still  due  the  company,  or 
had  been  assigned  to  third  parties.  And, 
moreover,  this  act  of  application  of  pro- 
ceeds, this  duty  resting  on  the  company  to 
pay  the  note  out  of  the  proceeds,  could  be 
as  well  performed— It  was  as  appropriate  to 
the  agency,  as  much  Incumbent  on  the  agent 
to  perform  it— by  payment  to  any  holder 
of  the  paper,  the  same  having  been  assign- 
ed, as  it  would  have  been  right  and  prop- 
er for  the  company,  as  agent,  to  credit  such 
proceeds  on  the  note.  If  It  had  continued 
to  be  the  holder  of  it  This,  then,  so  far 
from  being  a  reservation  of  the  right  to 
pay  the  Keeble  Company  In  any  event 
and  thereby  be  entitled  to  a  surrender  of 
the  note,  whether  then  held  by  that  company 
or  not  was  In  reality  a  renewed  assurance  of 
payment  to  any  holder  of  the  note;  and  the 
special  stipulation,  thus  importing  only  that 
the  net  proceeds  of  cotton  should  be  applied 
by  Crenshaw,  through  his  agent  the  com- 
pany, to  the  payment  of  the  note  at  maturity, 
did  not  In  my  opinion,  destroy  the  negotia- 
bility of  the  note.  The  bank  took  it  with  no- 
tice only  of  Crenshaw's  right  to  apply  the 
cotton  money  to  its  satisfaction,  and  of  the 
duty  which  the  Keeble  Company  was  under 
to  Crenshaw  to  so  apply  the  same  as  his 
agent;  but  it  was  no  concern  of  the  bank 
whether  Crenshaw's  agent  was  faithful  to  Its 
trust  or  not,  and  of  no  consequence  to  It 
whether  the  company  applied  the  cotton  pro- 
ceeds as  It  had  agreed  to  do,  other  than 
would  have  been  the  case  had  ijiere  been  no 
agency  at  all,  and  Crenshaw  had  stipulated 
for  the  application  by  bis  own  hands  of  the 
net  proceeds  of  the  cotton  to  the  note,  tn 
which  case,  obviously,  Crenshaw's  failure 
to  BO  apply  such  proceeds  would  in  nowise 
have  affected  his  absolute  obligation  to  pay 
$150  to  the  holder  of  the  paper  on  October 
15,  1890.  Crenshaw  should  have  seen  to  It 
that  bis  agent  performed  the  agency.    That 
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the  agent  waa  unfaithful  la  hts'  mlsfoi> 
tone,  the  cause  of  which  lies  with  him, 
rather  than  the  bank.  The  latter,  haying  hla 
unconditional  promise  to  pay,  with  notice 
only  of  a  right  and  duty  on  hla  part  to  pay 
out  of  the  special  fund,  but  to  itay,  at  all 
events,  out  of  some  fund,  was  under  no  ob- 
ligation to  notify  him  that  It  held  the  paper. 
To  the  contrary,  In  view  of  the  fact  that  he 
had  set  hla  hand  to  and  Issued  a  note  which 
was  In  form  negotiable.  It  had  a  right  to 
aaaume  that  he,  knowing  that  the  note  was 
payable  on  a  certain  day  at  the  Commercial 
Bank  of  Selma,  would  hare  funds  there  on 
that  day  to  meet  it. 

This  oondaslon  gains  support  when  the 
futility  or  inutility  of  notice  of  Crenshaw 
la  considered.  The  mortgage  recites,  In  the 
paragraph  next  succeeding  that  we  bare 
Quoted,  "that  the  H.  C.  Keeble  Company  Is 
engaged  in  the  business  of  selling  cotton 
on  commission;  and  the  main  purpose  of 
the  above  advances  Is  to  promote  that  busi- 
ness by  securing  the  sale  of  cotton."  The 
stipulation  for  the  delivery  of  cotton  to  the 
company  was  In  promotion  of  this  commis- 
sion business.  Crenshaw  had  contracted  to 
deliver  cotton,  in  consideration  of  advances, 
and  to  pay  the  company  the  usual  commis- 
sion of  one  dollar  a  bale  for  selUng  It  He 
had  received  the  advances  In  consideration 
of  which  he  had  thus  obligated  himself. 
There  la  no  Intimation  of  a  condition  in  this 
contract  to  the  effect  that  It  should  not  hold 
In  the  event  the  note  in  question  was  as- 
signed. The  fact  that  the  note  was  assigned 
to  the  bank  could  not  possibly  have  relieved 
him  from  the  obligation  to  deliver  the  cot- 
ton to  the  company,  nor  have  taken  away 
the  company's  right  to  sell  It,  receive  the 
proceeds,  and  charge  for  its  services  in  that 
behalf.  Of  what  avail,  therefore,  would  no- 
tice of  the  transfer  have  been  to  him?  None 
whatever,  that  we  can  conceive  of.  With 
or  without  such  notice,  he  had  no  choice  but 
to  deliver  the  cotton  as  he  did  do,  and,  with 
or  without  notice  to  him  of  the  transfer,  the 
company  had  precisely  the  same  right  to  sell 
the  cotton  and  receive  the  proceeds.  A  no- 
tice which  Involves  no  legal  consequences 
cannot  be  a  notice  which  the  law  requires. 
Confessedly,  if,  after  notice  of  transfer,  he 
had  delivered  the  cotton  to  the  company, 
and  allowed  it  to  receive  the  proceeds  of 
sale,  he  would  be  liable  to  the  bank  for  the 
face  of  the  note.  The  whole  case  was  tried 
below  oh  the  assumption  of  the  correctness 
of  that  proposition.  Then,  how  can  the  ab- 
sence of  such  notice  protect  him  from  lia- 
bility, when,  had  It  been  given  him,  he  would 
still  have  rested  under  precisely  the  same 
duty  and  obligation  as  without  It,  to  deliver 
cotton  to  the  company  for  sale  and  receipt 
of  proceeds  by  it?  ManifesUy,  I  think,  no 
right  or  obligation  of  Crenshaw  involved  in 
this  case  depended  on  his  knowledge  of  the 
transfer  of  the  note  to  the  Commercial  Bank, 
and  he  Is  liable  now  on  that  note,  just  as  he 


would  be  ha^  he  been  folly  advised  of  Its 
transfer  from  the  moment  it  waa  made.  My 
own  conclusion,  therefore,  is  that  the  fact 
that  the  Keeble  Company  received  the  pro- 
ceeds of  Crenshaw's  cotton,  which  the  latter 
intended  to  go  in  paymoit  pro  tanto  of  this 
note,  is  no  defense  against  the  bank's  claim 
of  the  full  amount  of  the  note  against  Cren- 
shaw, and,  of  oonseanence,  the  latter  had  no 
right  to  recover  the  note  and  mortgage  in 
this  action,  not  having  paid  or  tendered  the 
full  amount  to  the  bank.  I  believe  this  con- 
clusion is  not  only  that  which  alone  is  justi- 
fied on  the  law  and  facta  of  the  casei  but 
that  the  contrary  view  will  lead  to  the  moat 
disastrous  consequences  in  the  destruction 
of  the  negotiable  quality  of  almost  every 
promissory  note  the  payment  of  which  is 
secured  by  a  mortgage.  The  court,  how- 
ever, Is  equally  divided  on  this  question, 
BRICKBLL,  C.  J.,  concoirlng  in  the  fore- 
going opinion,  and  COLBMAN  and  HEAD, 
JJ.,  taking  a  different  view,  as  shown  in 
the  opinion  of  HEAD,  J. 

The  only  other  matter  necessary  to  be  con- 
sidered arises  on  the  sufficiency  of  the  plain- 
tiff's  replication  (No.  7)  to  defendant's  fourth 
plea.  The  complainant  claims  "one  mort- 
gage and  note  executed  by  Randall  CrenshaW 
[the  plaintiff]  to  H.  C.  Keeble  Company  for 
the  sum  of  one  hundred  and  fifty  dollars, 
and  due  on,  to  wit,  October  15,  1890,  and 
dated  January  22,  1890,  said  mortgage  be- 
ing on  one  bay  mule,  one  two-horse  wagon, 
and  two  cows,  with  the  value  of  the  hire 
thereof,"  ett.,  without  more.  Defendant's 
fourth  plea  alleged,  inter  alia,  the  purchase 
of  said  note  for  value,  before  maturity,  by 
It;  that  the  same  was  commercial  paper,  be- 
ing payable  at  a  bank;  and  that  said  note 
has  not  been  paid  to  the  defendant  To  this 
was  replied  facts  which,  according  to  the 
opinion  of  my  associates,  rendered  the  note 
nonnegotiable,  and,  further,  that  the  plain- 
tiff, prior  to  notice  of  transfer  to  defendant 
had  paid  to  the  H.  C.  Keeble  Company 
$131.S6  of  the  amount  evidenced  by  the  note, 
and  "that  plaintiff,  as  soon  as  Informed  of 
the  transfer  and  delivery  of  the  note  and 
mortgage  to  the  defendant,  and  before  the 
commencement  of  this  suit  tendered  the  de- 
fendant In  legal  tender  of  the  United  States, 
eighteen  and  44-100  dollars,  which  sum  the 
plaintiff  has  paid  the  clerk  of  this  honorable 
court  which  sum,  together  with  the  amount 
paid  H.  C.  Keeble  Co.,  Is  the  amount  of  said 
mortgage."  TOils  replication  was  filed  June 
12,  1891,— a  considerable  time  after  the  in- 
stitution of  the  suit  Defendant  demurred  to 
this  replication  on  the  ground,  among  others, 
that  it  appeared  thereby  that  the  money 
alleged  to  have  been  tendered  was  not  paid 
into  court  at  the  time  of  complaint  filed,  but 
was  so  paid  when  the  replication  was  in- 
terposed, a  date  long  subsequent  to  the  in- 
stitution of  the  suit  The  court  overruled 
this  demurrer,  and  in  so  doing  erred,  to  the 
manifest  pr^Jadlce  of  the  defendant   The 
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replication  confeBses  that  the  plaintiff,  con- 
ceding all  he  claizuB  in  other  respects,  owed 
the  defendant  a  balance  of  $18.44  on  the 
note  and  mortgage.  Clearly,  tintil  this  sum 
was  paid  or  efflcocionsly  tendered,  the  plain- 
tiff could  not  demand  the  surrender  of  the 
note  and  mortgage,  the  eTidences  of  his 
obligation  to  pay  and  the  secority  for  the 
enforcement  of  that  obligation.  The  tender 
was  made  and  refused.  This  entitled  plain- 
tiff to  sue  for  the  recovery  of  the  papers,  pro- 
vided he  kept  the  tender  good,  so  that  at 
any  time  the  defendant,  upon  surrendering 
the  papers,  could  take  what  was  confessedly 
due  it  upon  them.  The  only  way  in  which 
the  tender  could  have  been  kept  good  on 
and  after  the  institution  of  gnit  was  by  the 
payment  of  the  amount  tendered  to  the  clerk 
of  the  court  at  the  time  of  filing  the  com- 
plaint This  was  not  done.  The  plaintiff, 
therefore,  had  no  title  to  the  property  he 
seeks  to  recover  when  the  suit  was  instituted. 
The  title^  on  plaintiff's  own  showing,  was 
then  in  the  defendant,  and  could  not  be 
divested  for  any  purpose  of  this  action  by 
the  subsequent  attempt  to  make  the  tender 
good.  Frank  ▼.  Pickens,  69  Ala.  3G8;  Nelson 
▼.  Loder,  132  N.  Y.  288,  30  N.  B.  389;  Jones, 
Chat  Mortg.  §  636;  2  Jones,  Mortg.  §  893; 
Pingrey,  Chat  Mortg.  §{  948  et  seq.,  and 
1135.  The  Judgment  of  the  cily  court  must 
therefore,  be  reversed.  The  cause  is  re- 
manded. 

HARALSON,  J.,  not  sitting; 

HEAD,  J.  I  concur  in  the  opinion  of 
Justice  McOLELLAN  that  the  Judgment  of 
the  city  court  should  be  reversed  on  ac- 
count of  the  failure  of  the  plaintiff  to  pay 
into  court  at  the  institution  of  the  suit, 
the  sum  admitted  to  be  owing  on  the  note 
and  mortgage  sued  for;  but  upon  due  in- 
vestigation and  study,  I  am  Impelled  to 
a  different  conclusion  upon  the  question  of 
the  negotiability  of  the  note,  as  affected 
by  the  terms  of  the  mortgage  given  to  se- 
core  It  In  the  hands  of  one  who  acquired 
the  note  from  the  payee,  with  notice  of  those 
terms.  We  are  agreed  that  the  two  papers 
—the  note  and  the  mortgage— in  the  hands  of 
appellant  who  purchased,  both  from  the 
payee,  at  the  same  time,  must  be  read  to- 
gether as  one,  and  the  question  for  decision 
determined  upon  the  agreement  of  the  par- 
ties evidenced  thereby.  It  is  a  cardinal  rule 
that  In  enforcing  a  written  agreement  the 
court  will  seek  to  ascertain  and  give  effect 
to  the  intention  of  the  contracting  parties. 
That  Intention  will  be  gathered  from  the 
terms  of  the  agreement  itself,  and,  when  nec- 
essary, a  consideration  of  the  situation  and 
circumstances  of  the  contracting  parties, 
Icnown  to  them  at  the  time  the  agreement 
was  entered  Into,  and  to  the  party  claiming 
under  them  at  the  time  his  rights  accrued. 
What  then,  was  the  intention  of  the  parties 
to  the  present  contract  fairly  deduced  from 


the  two  instruments,  read  together  as  one? 
It  Is  maintained,  in  the  opinion  of  my  Broth- 
er McCLELLAN,  that  this  contract  contains 
the  four  statutory  requisites  of  a  commer- 
cial paper,  good  against  all  equities  and  de- 
fenses existing  between  the  original  parties, 
in  the  hands  of  a  bona  fide  purchaser  for 
value  without  notice,  viz.  a  promise  in  writ- 
ing to  pay  (1)  a  cerlain  i>erson  (2)  a  certain 
sum  of  money  (3)  at  a  certain  time  and  (4) 
at  a  certain  designated  place  of  payment; 
and  that  neither  of  these  requisites  or  ele- 
ments is,  in  any  wise,  affected  or  impaired 
by  any  other  stipulation  of  the  contract  I 
do  not  controvert  the  proposition  as  to  the 
first  and  second  elements  stated;  but  as  to 
the  third  and  fourth,  I  maintain  that  the  in- 
tention of  the  parties,  fairly  deduced  from 
the  agreement  itself,  was  that  the  note  might 
be  paid  before  maturity.  In  unc»tain  partial 
payments,  at  uncertain  times,  to  be  deter- 
mined and  made  certain  by  deliveries  and 
sales  of  cotton  to  and  by  the  Keeble  Com- 
pany, which  the  promisor,  Crenshaw,  obli- 
gated himself  to  deliver  as  rapidly  as  the 
same  could  be  prepared  for  market;  hence, 
that  the  note  would  not  be  put  In  circulation, 
but  woiild  be  retained  by  the  Keeble  Com- 
pany, whereby  the  maker  was  entiUed  to 
notice  of  any  transfer  thereof,  as  in  case  of 
other  nonnegotlable  securities.  The  mort- 
gage shows  that  the  Keeble  Company,  the 
payee  of  the  note,  was  a  cotton  factor  and 
grocer  in  Selma,  Ala.;  that  appellee,  Cren- 
shaw, was  a  farmer,  engaged  in  growing  cot- 
ton. In  an  adjoining  county;  and  that  the 
consideration  of  the  note  was  for  advances 
to  enable  him  to  make  a  crop  that  year,  1890. 
The  other  special  stipulations  Important  to 
be  considered  are  as  follows:  (1)  Inasmuch 
as  the  crops  conveyed  had  not  been  planted 
(January  21,  1800),  it  was  provided  that 
Crenshaw  should,  as  soon  as  the  crops  were 
planted,  execute  to  the  Keeble  Company  a 
supplemental  conveyance,  as  the  said  com- 
pany may  require,  "so  as  to  invest  In  said 
corporation  the  complete  legal  title  to  said 
crops."  (2)  "That  the  undersigned  will  de- 
liver all  the  cotton  grown,  raised,  received, 
or  controlled  by  him  during  said  year  to  the 
said  H.  C.  Keeble  Co.,  at  the  said  city  of 
Selma,  as  rapidly  as  the  same  can  be  pre- 
pared for  market  the  same  to  be  sold  by 
said  corporation,  as  agent  and  factor  of  the 
undersigned,  at  the  usual  commission  of  one 
dollar  per  bale;  and  the  net  proceeds  thereof 
shall  be  applied  to  the  payment  of  the  debts 
and  liabilities  herein  secured,  the  same  to 
be  first  applied,  however,  to  any  debts  or 
liabilities  of  the  undersigned  arising  out  of 
the  premises  other  than  the  debt  evidenced 
by  said  note."  (3)  "That  the  H.  O.  Keeble 
Co.  Is  engaged  In  the  business  of  selling  cot- 
ton on  commission,  and  the  purxrase  of  the 
above  advances  Is  to  promote  that  business  by 
securing  the  sale  of  cotton."  And  the  mort- 
gagor warrants  that  he  will  ship  five  bales  of 
cotton  by  the  1st  of  January  next  thereafter, 
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or  pa7  one  dollar  for  each  bale  not  shipped. 
(4)  "That  if  the  undersigned  fail  to  execute 
said  supplemental  conveyance,  when  re- 
quired, or  to  deliyer  said  cotton  as  stipulated, 
or  to  pay  and  discharge  said  debt  and  lia- 
bilities as  the  same  accrue  and  mature,  <a  to 
keep  and  perform  any  covenant  or  agree- 
ment herein  contained,  or  make  any  default 
in  the  premises,  then,  in  either  or  any  such 
event,  the  said  H.  G.  Keeble  Co.,  its  agents 
and  assigns,  are  hereby  authorized  and  em- 
powered to  enter  upon  and  talce  possession," 
etc.;  following  with  full  authority  to  take 
and  sell  the  property  and  crops  and  apply 
the  proceeds  to  the  payment  of  expenses  and 
secured  liabilities.  Crenshaw  delivered  to 
the  Keeble  Company,  in  the  fall,  five  Iwles 
of  cotton,  without  notice  that  the  note  and 
mortgage  had  been  transferred. 

I  think  it  cannot  be  questioned  that,  waAtx 
this  agreement,  the  Keeble  Company  had  the 
right  to  demand  of  Crenshaw  delivery  of 
all  the  cotton  grown,  raised,  recrfved,  or 
controlled  by  him  during  that  year,  as  rapid- 
ly as  the  same  could  be  prepared  for  market, 
without  regard  to  the  fixed  maturity  of  the 
note;  that  Crenshaw  had  the  legal  right  so 
to  deliver  it,  and  tliat  the  parties  were,  re- 
spectively, invested  with  legal  remedies  to 
enforce  these  rights.  Such,  it  seems  to  me, 
are  the  plain  terms  of  the  contract,  express- 
ed without  doubt  or  ambiguity.  In  this  con- ' 
neotion,  we  know,  as  common  knowledge, 
and  the  contracting  parties  will  be  presumed 
to  have  known,  that  a  large  proportion  of 
the  crops  of  cotton  is,  according  to  the 
growth  of  the  product,  and  the  customs  of 
agriculture,  gathered  and  prepared  for  mar- 
ket before  the  15th  of  October;  and  that  such 
crops  are  so  prepared,  in  bales,  in  Install- 
mente,  as  the  same  may  be  gathered  in  suffi- 
cient quantities,  running  through  the  harvest 
season.  That  they  are  so  prepared,  in  in- 
stallments, is  contemplated  by  the  very 
terms  of  the  stipulation  that  the  cotton  shall 
be  delivered  as  rapidly  as  the  same  can  be 
prepared  tot  market.  The  stipulation,  we 
observe,  also  manifestly  Implies  the  duty  and 
obligation,  on  the  part  of  Crenshaw,  so  to 
prepare  the  same  as  rapidly  as  practicable. 
Whenever,  therefore,  a  material  part  of 
Crenshaw's  crop  was  made  ready  for  mar- 
ket, he  exercising  diligence  in  preparing  it 
as  rapidly  as  practicable,  it  became  bis  right 
and  duty  to  deliver  it,  and  the  right  of  the 
Keeble  Company  to  demand  its  delivery,  al- 
though the  15th  of  October,  the  specified  ma- 
turity of  the  note,  bad  not  then  arrived.  Let 
us  suppose,  then,  one  or  more  bales  wa:e  de- 
livered at  different  times,  we  will  say,  in 
the  month  of  September,  as,  undw  the  con- 
tract, might  lawfully  have  been  done.  Just 
here  the  question  out  of  which  the  main  con- 
tention grows  arises:  What  were  the  rela- 
tive rights  and  duties  of  the  parties  in  refer- 
ence to  the  cotton  so  delivered?  It  is  insist- 
ed, in  support  of  the  negotiability  of  the 
note,  that,  under  the  contract,  these  delivn- 


les  were  made  to  the  Keeble  Company  as 
the  agent  and  factcH-  of  Crenshaw;  that  the 
cotton  should  be  sold  by  the  Keeble  Com- 
pany as  such  agent  and  factor,  and  the 
proceeds  held  by  it,  as  such  agent  and 
factor,  imtil  the  maturity  of  the  note,  and 
be  th«t  applied  to  its  payment,  or  held,  at 
least,  until  sufficient  cotton  should  be  de- 
livered and  sold  to  raise  the  full  amount  of 
the  note,  and  then  applied  to  ite  payment 
It  is  contended  that  such  is  the  meaning  of 
the  stipulation:  "The  same  to  be  sold  by  said 
corporation,  as  agent  and  factor  of  the  un- 
dMiBlgned,  at  the  usual  commission  of  one 
dollar  per  bale,  and  the  net  proceeds  thereof 
shall  be  applied  to  the  payment  of  the  debte 
and  liabilities  herein  secured." 

On  the  contrary,  I  maintain  that  the  righte 
secured  by  the  contract  to  the  Keeble  Com- 
pany to  demand,  and  to  Crenshaw  to  deliver, 
grow  out  of,  and  have  reference  to,  the  mort- 
gage security  of  which  the  cotton  is  the  sub- 
ject; and  that  the  stipulation  that  the  cot- 
ton shall  be  sold,  and  the  proceeds  applied 
to  the  payment  of  the  secured  debts,  means 
that  it  shall  be  sold  as  delivered,  and  the 
proceeds  at  once  so  applied.  The  issue  is  thus 
squarely  presented.  Unless  one  or  the  other 
of  these  propositions,  viz.  that  the  Keeble 
Company  was  to  hold  the  proceeds  imtil  the 
maturity  of  the  note,  and  then  apply  them, 
or  tmtil  a  sufficient  sum  accumulated,  and 
then  apply  them,  is  successfully  maintein- 
ed,  I  will  undertake  to  demonstrate  that  the 
note  cannot  be  regarded  as  commercial  pa- 
per. It  will  not  be  supposed  that  the  par- 
ties intended  by  the  special  stiptiiatlon  vaiiet 
consideration,  authorizing  the  company  to 
sell  as  a  factor,  to  ignore  the  right  and  title 
of  the  Keeble  Company,  undw  the  mortgage, 
to  the  cotton  delivered  to  it,  and  its  unques- 
tionable right  to  have  it  made  available  for 
the  payment  of  the  secured  Indebtedness, 
and  contemplated  that  only  the  relation  of 
principal  and  agent  existed  between  the  par- 
ties, in  respect  of  the  cotton  delivered,  and 
its  proceeds,  prior  to  the  maturity  of  the 
note,  whereby  the  dominion  and  control  of 
the  cotton,  and  its  proceeds,  in  the  hands 
of  the  company,  were  retained  by  Crenshaw, 
Just  as  would  appertein  to  any  other  prin- 
cipal, in  reference  to  property  in  the  hands 
of  hte  factor.  Hence,  the  proposition  is  that 
the  intention  was  that  the  proceeds  should 
be  held  by  the  Keeble  Company,  as  Cren- 
shaw's agent,  until  the  maturity  of  the  note, 
at  the  tetter's  risk,' and  yet,  by  virtue  of  the 
interest  the  company  had  in  them  as  mwt- 
gagee,  free  from  any  power  on  the  part  of 
Crenshaw  to  direct  or  control  the  manner 
or  means  of  their  deposit  or  safe-keeping.  In 
othw  words,  the  parties  agreed  that  the  cot- 
ton should  be  prepared  for  market  as  rapid- 
ly as  it  could  be  done,  and  delivered  as  rap- 
idly as  prepared,  and  then  sold,  and  the  pro- 
ceeds applied  to  the  payment  of  the  secured 
debte;  but,  nevertheless,  the  intention  was 
that  the  proceeds  should  not  then  be  so  a;^ 
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plied,  bnt  should  He  Idle  In  the  hands  of  the 
company,  as  Crenshaw's  factor,  kept  accord- 
ing to  its  Judgment  and  discretion,  free  from 
the  control  of  Crenshaw,  but  at  his  risk  of 
loss,  until  the  maturity  of  the  note,  or  until 
a  sufficient  sum  accumulated  to  pay  the  note 
in  fulL  I  am  persuaded  such  a  conclusion 
not  only  does  not  comport  with  common  ex- 
perience, but  that  it  is  opposed  to  the  plain 
terms  of  the  agreem«Dt  itself.  It  cannot  be 
denied  that  the  right  of  the  Keeble  Company 
to  demand  and  compel  the  delivery  of  the 
cotton  as  rapidly  as  it  was  prepared  for  mar- 
ket, and  of  Crenshaw  to  make  the  dellTerles, 
were  alone  by  Tlrtue  of  the  security  which 
the  mortgage  afforded,  and  not  by  reason  of 
any  relation  of  principal  and  factor  created 
between  the  parties.  It  could  not  be  con- 
tended that  tf,  on  the  15th  of  October,  Cren- 
shaw, then  having  the  cotton  in  his  posses- 
sion, had  paid  the  mortgage  debt  with  money, 
the  Keeble  Company  could  thereafter  main- 
tain an  action  against  him  for  the  recovery  of 
the  cotton,  for  the  obvious  reason  that  Its 
right  to  it  was  only  for  the  security  of  the 
debt  The  cotton,  therefore,  when  delivered, 
necessarily  went  into  its  possession  as  mort- 
gagee. It  was  its  stipulated  duty  to  adl  and 
apply  the  proceeds  to  the  payment  of  the 
mortgage  debt  I  cannot  avoid  the  conclu- 
sion, universally  applicable  as  between  mort- 
gagor and  mortgagee,  in  such  cases,  that  the 
law,  eo  Instanti,  upon  a  sale,  applied  the  pco- 
ceeds  to  the  secured  debt  The  provision 
that  the  cotton  should  be  sold  by  the  com- 
pany, as  agent  and  factor  of  Crenshaw,  at  the 
usual  commission,  is  no  more,  in  legal  effect, 
so  far  as  it  affects  the  question  now  under 
discussi(»i,  than  a  i>ower  of  sale  in  any  other 
mortgage  All  such  powers  are  but  the 
creation  of  agencies  coupled  with  interests, 
and  the  universal  rule  is  that  they  must  be 
strictly  pursued.  The  law  recognizee  the 
same  relation  of  trust  and  confidence  be- 
tween a  mortgagor  and  a  mortgagee  invest- 
ed with  a  power  of  sale  as  obtains  between 
other  principals  and  ag^its,  and  holds  the 
mortgagee  to  strict  observance  of  good  faith 
towards  the  mortgagor,  and  rigid  conformity 
to  the  powers  conferred.  A  stipulation  that 
the  mortgagee  shall  sell  as  agent  of  the 
mortgagor  is  no  more  than  the  law  would 
have  implied  without  it  The  superadded 
relation  of  factor,  in  the  present  case,  mani- 
festly had  no  other  puriKwe  than  to  entitle 
the  mortgagee  to  charge  the  commlsBlon  of 
a  factor  for  making  the  sries,  which,  without 
the  provision,  probably  it  coidd  not  have 
done.  If  I  am  correct  in  this  conclusion.  It 
follows,  unavoidably,  that  the  contract  in 
question  was  not  governed  by  the  commer- 
cial law  touching  the  rights  of  bona  flde  pur- 
chasers without  notice.  In  that  event  a 
fair  statement  of  its  tsema  would  be:  A 
promise  by  the  maker  to  pay  a  co'tain  per- 
son a  certain  sum,  at  a  certain  time  and 
place,  but  subject  to  the  binding  stipulation 
that  the  maker  might  discharge  the  same. 


in  whole  or  In  part,  before  maturity,  by  mak- 
ing thereon  partial  payments,  at  uncertain 
times  and  in  uncertain  sums,  to  be  rendered 
certain  by  the  deUverles  and  sales  of  cotton, 
as  the  same  could  be  prepared  for  market 

Upon  the  postulate  that  the  note  was  in- 
tended by  the  parties  to  be  and  remain  what 
on  its  face.  It  purported  to  be,— «  negotiable 
promissory  note  governed  by  the  commercial 
law,— let  us  notice  the  practical  operation  of 
the  contract  if  effect  be  given  (as  it  must 
as  against  appellant)  to  the  qoalifying  stipu- 
lation above  mentioned.  The  note,  then,  was 
given  to  perform  the  office  of  money,  to  be 
used  and  to  pass  as  money  In  the  business 
of  the  count^;  for  such  is  the  nature  of 
commercial  paper.  The  Keeble  Company, 
by  the  indorsement  of  its  name  thereoB, 
could  put  it  in  circulation,  and,  in  that  con- 
dition, it  would  pass  from  hand  to  hand  and 
place  to  place,  through  as  many  sncceBslve 
holders  and  places  as  the  exigencies  of  com- 
merce, in  respect  to  it  might  demand.  The 
indorser,  the  Keeble  Company,  who  put  it  in 
circulation,  was  under  no  duty  or  Interest 
and  possessed  of  no  power,  to  keep  track  of 
It  so  as  to  locate,  at  any  given  time,  the 
place  or  person  where  or  by  whom  It  might 
be  held.  It  could  never  return  to  charge  or 
affect  that  company,  nntll  after  maturity, 
and  formal  notice  to  It  of  dishonor  by  the 
maker.  The  obligation  of  the  maker,  Oen- 
Shaw,  was  that  he  would  be  ready  at  the 
stipulated  place  of  i>ayment  on  the  day  of 
maturity,  to  pay  the  note  upon  Its  due  pre- 
sentation there,  by  the  then  holder  and  own- 
er thereof,  or  have  funds  provided,  at  that 
time  and  place,  for  its  payment,  on  presenta- 
tion. Meanwhile,  it  did  not  concern  him  by 
whom  or  where  the  note  was  held.  Unless 
by  some  accident  of  business  or  intercourse, 
he  did  not  know,  and  could  not  know,  where 
the  paper  was,  or  who  was  the  holder  there- 
of, at  any  given  time.  The  holder  would 
take  the  paper  with  the  absolute  right  to  de- 
mand and  receive  payment  at  the  time  and 
place  appointed,  freed  from  all  infirmities 
and  defenses  which  might  impair  It  as  be- 
tween the  original  parties.  Ete  was  under 
no  duty  or  Interest  meanwhile,  to  notify  the 
maker,  or  any  Indorser,  of  his  acquisition. 
Indeed,  the  paper,  put  afloat  by  the  payee, 
would  flow,  like  a  bank  note,  through  the 
channels  of  commerce  to  unknown  places, 
and  into  unknown  hands,  until  at  last  the 
final  holder  brings  it  back  to  the  place  of 
payment,  on  the  day  of  payment,  and  visits 
Its  obligations  upon  the  parties  bound.  The 
maker,  when  called  upon  for  payment  at 
maturity,  was  entitled  to  production  of  the 
note,  that  he  might  know  the  demand  was 
made  by  the  veritable  owner.  These  are  ele- 
mentary principles  of  the  commercial  law. 
The  law  books,  recognlEing  that  the  party 
primarily  bound  on  commercial  x>aper  can- 
not know  its  holder  nndl  presentation  at 
maturity,  inform  us  of  limited  defense* 
which  accrue  to  him  when  sued  without  pre- 
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Tlons  presentation  and  opportunity  to  pay; 
and  we  are  not  wanting  In  autboritles  whlcb 
hold  that  an  action  will  not  lie  at  an,  against 
the  acceptor  of  a  bill  or  maker  of  a  negotia- 
ble note,  when  no  opportnnity  has  been  given 
to  pay,  by  due  presentment,  according  to 
law.  CSilt  BlllB,  marg.  p.  353,  and  cases 
<dted  In  note.  Other  cases  hold  that  it  dis- 
penses with  the  necessity  of  tender  before 
salt,  and  that  tender.  In  such  case,  may  be 
made  for  the  first  time  by  bringing  the  money 
Into  conrt  Id.  Our  own  decisions  recognize 
qualified  defenses  In  such  cases.  Irvine  v. 
Withers,  1  Stew.  (Ala.)  234;  Evans  v.  Gordon, 
8  Fort  (Ala.)  142;  Montgomery  v.  Blllott,  6 
Ala.  701;  Gonnerly  r.  Insurance  Co.,  60  Ala. 
438. 

Applying  the  si>eclal  qualifying  stipulation 
as  i  interpret  it,  and  the  logic  of  the  ar- 
gument in  support  of  the  cpmmercial  char- 
acter of  the  note  must  force  Its  advocate 
to  the  position  that,  wh^i  the  Keeble  Com- 
pany received  and  sold  a  bole  of  cotton, 
the  company  (or  Crenshaw,  seeing  to  It,  as 
ne  must  have  had  the  right  to  do,  that  his 
agent  was  faithful)  most  have  set  forth 
upon  the  world  of  commerce,  and,  through 
Its  imknown  labyrinths,  traced  and  'located 
the  holder  of  the  note,  and  there  effected 
the  partial  payment  And  let  us  suppose 
the  task  performed,  and  the  holder  found, 
and  what  results?  The  holder  has  purchas- 
■ed  for  value  without  notice,  and  is  under 
no  obligation  whatever  to  receive  the  offer- 
-ed  payment,  and  he  relies  and  stands  upon 
nis  right  to  demand  payment  of  the  whole 
'When  the  paper  matures.  But  let  us  sup- 
pose the  payment  accepted;  clearly  there 
was  no  right  in  the  debtor,  making  partial 
payment,  to  demand  a  surrender  of  the  pa- 
per, and  no  right  or  power  to  require  or 
compel  the  IndcHTsement  of  the  p^ment 
<thereon.  Hence  the  result  that,  though  par- 
tially paid,  the  note  still  stands  as  a  circu- 
lating commercial  paper,  ready  to  be  trans- 
ferred, the  next  moment  to  an  innocent 
•holder  for  value,  to  return  upon  the  mak«- 
.at  maturity  with  the  resistless  demand  of 
full  payment  Thus  we  see,  obviously,  that 
the  two  principles,  viz.  that  the  note  should 
t>e  a  circulating  medium  under  the  com- 
-merclal  law,  and  that  the  maker  was  en-, 
titled  to  make  partial  payments,  in  the 
manner  I  have  attempted  to  show,  will  not 
adjust  themselves  to  each  other.  They  are 
utterly  Inconsistent  "A  note  or  bill  must 
be  free  from  contingencies  or  conditions  that 
would  embarrass  it  in  its  course."  Chit 
Bills,  marg.  p.  134,  note.  As  I  have  en- 
deavored to  show,  this  note  must  be  read, 
as  against  appellant  as  If  It  contained,  on 
Its  face,  the  special  stipulation  in  question, 
.authoridng  the  maker  to  make  undefined, 
uncertain  partial  paymedts  before  maturity, 
the  times  and  amounts  to  be  determined 
4>y  the  sales  of  cotton,  as  aforesaid.  Let 
us,  then,  suppose  the  stipulation  to  be  In- 
.corporated  In  tt  and  it  Is  perfectly  apparent 


that  It  would  represent,  to  the  person  to 
whom  offered  in  commercial  dealing,  no  cer^ 
tain  sum  whatever  whlcb  could  be  col- 
lected upon  it  at  maturity.  It  could  not 
I>a8s  from  hand  to  hand,  and  be  accepted 
as  a  paper  which,  at  maturity,  would  rep- 
resent and  entitie  the  then  holder  absolute 
to  a  certain  sum  of  money,  freed  from  all 
payments,  discounts,  or  defenses,  for  the 
reason  that  on  its  face^  It  shows  the  mak» 
reserved  the  right  to  make  partial  payments 
before  maturity,  and  It  could  be  known 
at  no  time  after  the  cotton  season  began 
wuat  payments  may  have  been  made  there- 
on. It  cannot  be  doubted  that  such  a  stipu- 
lation would  destroy  the  commercial  char- 
acter of  a  note  otherwise  negotiable.  I  do 
not  deny  that  the  negotiable  quality  of  the 
paper,  having  a  fixed  day  of  payment  with 
the  other  requisites,  is  not  destroyed  by 
the  incorporation  therein  of  a  contingency 
upon  which  the  sum  thereof  may  become 
payable  sooner.  Such  was  the  nature  of  the 
case  of  Walker  v.  Woollen,  64  Ind.  164  (23 
Am.  Kep.  639),  and  other  cases  cited  by 
my  Brother  McCLELLAN.  In  that  case  the 
note  was:  "Six  months  after  date,  or  be- 
fore, If  made  out  of  the  sale  of  Drake's 
horse  hay  fork  and  hay  carrier,  I  promise 
to  pay  James  B.  Drake,  or  ord»,"  etc.  There 
the  contingent  promise  was  to  i>ay  the  whole 
sum  on  the  given  contingency.  Just  as  the 
absolute  promise  was  to  pay  the  whole  sum 
at  the  fixed  time;  and  it  was  properly  held 
that  the  mere  superadded  promise  to  pay 
sooner,  upon  a  contingency,  did  not  affect 
the  negotiable  quality  of  the  paper,  since, 
by  the  absolute  promise,  it  must  at  all 
events,  be  certainly  paid  at  a  certain  ap- 
pointed time.  Whether  paid  upon  the  bxp- 
pening  of  the  contingency,  or  at  the  time 
specially  fixed,  the  result  would  be  the  same. 
The  whole  contract  would.  In  either  event, 
be  discharged,  and  the  note  withdrawn 
from  circulation,  and  surrendered  to  the 
maker.  But  suppose,  instead  of  the  con- 
tingent promise  therein  made,  the  note  bad 
stipulated  that  whenever  the  maker  should 
sell  a  hay  fork  and  carrier,  he  should  have 
the  right  to  pay  upon  the  note  the  amount 
realized  upon  the  sale,  and  the  creditor 
should  have  the  right  to  demand  payment 
thereof;  we  see  at  a  glance  that  the  analogy 
between  that  case  and  the  present  is  com- 
plete. Most  clearly,  such  a  stipulation  .would 
have  been  inconsistent  with  the  uses  and 
purposes  of  a  circulating  paper.  At  no 
period  In  its  history  could  it  be  known,  to 
any  person  to  whom  it  might  be  offered 
in  commercial  dealing,  how  much  was  un- 
paid upon  it,  and,  taking  It  charged  with 
knowledge  of  the  maker's  right  to  make 
partial  payments,  at  indefinite  times  and  In 
indefinite  amounts,  save  only  as  the  times 
and  amounts  would  be  made  d^nlte  by 
the  sale  of  machines,  the  purchaser  would. 
In  law,  be  charged  with  notice  of  all  auch 
payments  a*  may  hare  been  made  to  any 
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prevlons  bolder.  Snch  a  paper  lacks  the 
most  vital  attributes  of  a  circulating  medi- 
um, it  could  not  be  trusted  anywhere  as 
representing  any  particular  sum  of  money, 
for  no  one  could  know  what  It  would  bring, 
if  anything,  when  presented  for  paymoit  on 
the  day  of  maturity.  Such,  in  my  judgment. 
Is  substantially  the  nature  of  Crenshaw's 
contract  Nor  do  I  deny  that  valid  com- 
mercial paper  may  be  payable  in  Install- 
ments; but  it  is  well  settled  that.  In  order 
to  render  it  negotiable,  the  amount  and 
time  of  payment  of  each  installment  must 
be  certainly  expressed  in  the  writing.  Tied. 
Com.  Paper,  S  25d,  note  4  No  incoD- 
Tenienoe  can  result  from  sudi  a  paper. 
When  a  given  Installmoit  matures,  tbe  pa* 
per,  as  to  tliat  installment,  ceases  to  be 
negotiable,  and  the  mak«-,  paying  the  in- 
stallment at  matmity,  will  be  protected 
against  any  subsequent  holder;  and  tbe  in- 
stallment, as  In  case  of  a  note  payable 
in  gross,  must  be  presented  by  the  holder, 
for  payment,  at  the  proper  time  and  place. 
The  view  I  have  taken,  that  the  parties 
intended  the  securities  to  remain  in  the 
hands  of  the  Keeble  Company,  and  be  paid 
as  I  have  indicated,  is  strongly  fortified  by 
the  emphatic  provision  that  the  purpose  of 
making  the  advances  was  to  promote  Its 
business  as  a  cotton  factor,  and  that  the 
cotton  conveyed  by  the  mortgage  should  be 
sold  by  it,  as  factor,  at  the  usual  commis- 
sion of  one  dollar  per  bale.  It  cannot,  of 
course,  be  disputed  that  it  was  not  the 
Intention  of  the  parties  that  tbe  note  should 
be  transferred  without  the  mortgage,  for 
the  reason  that  It  was  legally  impossible 
to  do  so,  and  preserve  the  integrity  of  both 
instruments.  The  mortgage  was  Inseparable 
from  the  debt,  and  a  transfer  of  the  debt 
necessarily  carried  the  mortgage  with  it.  In 
equity.  Nor  can  it  be  denied  that.  If  the 
debt  had  been  transferred,  and  notice  there- 
of given  to  Crenshaw,  the  debtor  and  mort- 
gagor, he  would  have  been  bound  to  de- 
liver the  cotton  to  the  transferee.  By  no 
sort  of  construction  of  the  contract  could 
a  conclusion  be  tolerated  that  be  was  botmd 
to  deliver  the  cotton  to  the  Keeble  Company, 
knowing  tbat  it  had  divested  Itself  of  all 
rlgbt,  title,  and  Interest  therein,  and  In- 
vested them  in  another.  Thus,  we  see,  up- 
on the  mere  statement  of  the  case,  a  transfer 
of  the  debt,  under  circumstances  binding 
Crenshaw  to  a  knowledge  of  It,  necessarily 
destroyed  the  possibility  of  carrying  Into  ef- 
fect tbe  controlling  purpose  with  which  the 
contract  was  made,  to  wit,  that  the  Keeble 
Company  should  have  the  sale  of  tbe  cot- 
ton as  a  factor,  And  earn  the  usual  com- 
mission for  that  service.  Considering  that 
all  parties  intended  to  act  in  good  faith; 
tbat  tbe  person  entitled  thereto,  when  tbe 
time  should  come  for  action,  should  ^oy 
ttie  benefits  of  tbe  security  the  mcntgage 
afforded,— how  was  It  possible  for  the  Keeble 
Company  to  carry  out  Its  prime  puri)ose,  of 


earning  commissions  as  a  cotton  facttx',  if 
It  was  not  intended  and  expected  that  it 
should  retain  the  possession  and  ownership 
of  the  securities  which  would  give  it  ihe 
right  to  the  possession  and  sale  of  the  cot- 
ton? It  is  very  clear  that  the  provision  that 
tbe  mortgage  should  stand  as  security  for 
any  additional  advances  which  might  be 
made,  and  which,  if  made,  should  be  first 
paid,  exerts  no  Influence  upon  the  case,  as 
it  comes  before  us.  There  was  no  obliga- 
tion on  the  part  of  tbe  Keeble  Company 
to  make  additional  advances.  There  was  no 
debt,  when  the  contract  was  entered  Into, 
except  the  note.  It  was  but  a  precaution- 
ary provision  to  the  effect  that  if,  in  the 
future,  a  further  Indebtedness  should  arise, 
tbe  mortgage  should  stand  as  security  for 
the  same.  Such  an  Indebtedness  might  or 
might  not  have  arisen.  It  is  immaterial,  as 
tai  as  concerns  the  question  we  have  In  band, 
that  it  ao  turned  out  that  it  did  arlsa. 


(S4  Fu.  in> 
HA.YES  V.   TODD.> 
(Supreme  Court  of  Florida.    July  19,  1894.) 
Removal  of  Causks  —  Obdbr  or  Statb  Coubt— 
Faildrb  to  Fii.b  Bond  — Iktehfbbatb  Chabos 
BT  Court — Reversai. 

LAn  assigoment  of  error  gnbmitted  with- 
out argument  will  be  considered  as  abandoned. 

2.  A  petition  for  removal  of  a  case  from  « 
state  court  into  a  United  States  circuit  court, 
made  by  a  nonresident  defendant,  need  not 
state  the  citizensliip  of  the  plaintiff  when  the 
same  clearly  appears  of  record  la  the  case. 

3.  A  petition  and  Irand  upon  an  application 
to  remove  a  case  from  a  state  court  to  a  fed- 
eral court  are  based  upon  a  right  purely  statuto- 
ry, and  must  in  their  terms  strictly  comply  with 
the  provisions  of  the  statute  before  tbe  state 
court  is  ousted  of  its  jurisdiction.  The  state 
court  has  a  legal  discretion  to  decline  to  ac- 
cept the  petition  and  lx>nd  when  they  are  not 
in  compliance  with  the  statutory  requirements, 
and  to  retain  jurisdiction  of  the  case. 

4.  Upon  an  application  for  removal  of  s 
case  to  the  United  States  court,  it  is  not  nec- 
essary for  the  state  court  to  make  any  order 
of  removal.  Upon  the  filing  of  the  iwopcr  bond 
and  petition  the  case  is  eo  instanti  removed; 
but  until  there  is  such  a  bond  and  petition  filed 
the  jurisdiction  of  the  state  court  is  undisturbed. 

5.  The  court  below  made  an  order  upon  an 
application  for  removal  as  follows:  "Being  sat- 
isned  that  the  party  defendant  Is  within  the 
provisions  of  the  statute  of  the  United  States 
providing  for  the  removal  of  causes,  and  there- 
fore entitled  to  the  order  prayed  for,  it  is  or- 
dered that,  upon  petitioners  executing  a  good 
and  sufficient  bond  as  required  by  law,  to  be 
approved  Ijy  the  clerk  of  this  court,  it  is  or- 
dered that  the  cause  be  transferred  to  the  V. 
S.  district  court  at  Tampa,  Florida."  No  bond, 
after  the  order,  was  filed,  that  complied  with 
the  condition  of  the  order.  EcU,  that  the  order 
was  inoperative  to  divest  the  state  court  of  it» 
jurisdiction,  and  that  it  was  not  error  to  after- 
wards rescind  the  same. 

6.  A  judgment  will  not  be  reversed  because 
the  court,  in  its  charge  to  the  jury,  uses  lan- 
guage that  is  IntemiJerate,  and  seems  to  evince 
feeling  in  the  matter,  where  thore  is  no  ob- 
jection that  the  instraction  complained  of  is 
erroneous  as  a  matter  of  law,  and  a  verdict  and 


*  Rehearing  denied. 


Digitized  by 


Google 


Fla.) 


HATES  V.  TODD. 


753 


judgment  against  the  defendant  is  the  only  one 
that  conld  have  been  rendered,  according  to  the 
law  and  the  evidence  in  the  case. 

(Syllabus  by  the  Court.) 

Error  to  circuit  court,  Polk  county;  G.  A. 
Hanson,  Judge. 

Action  Ijy  Mary  A.  Todd  against  W.  B. 
Hayes.  Judgment  for  plaintiff,  and  defend- 
ant brings  error.    Affirmed. 

Wall  &  Enigbt,  for  plaintiff  in  error.  Oro- 
sier  &  McDermott,  for  defendant  In  error. 

LIDDON,  C.  J.  Mrs.  Todd  brought  an  ac- 
tion of  slander  in  the  circuit  court  of  Polk 
county  against  Hayes,  the  plaintiff  in  error. 
The  declaration  alleged  that  Mrs.  Todd,  the 
plaintiff,  was,  at  the  time  of  the  filing  of  the 
same,  and  had  been  for  over  one  year  pre- 
Tlously,  a  bona  fide  citizen  of  Polk  county, 
Fla.  On  the  rule  day  in  June,  1889,  being 
the  same  at  which  the  defendant  was  re- 
quired to  plead  to  the  declaration,  he  filed  a 
petition  praying  for  removal  of  said  case  to 
the  United  States  circuit  court  for  the  south- 
em  district  of  Florida.  The  petition  was  in 
the  usual  form  required  by  the  statutes  of 
the  United  States.  As  a  ground  of  removal 
of  the  cause,  it  alleged  that  the  defendant, 
Hayes,  was,  at  the  time  of  filing  said  peti- 
tion, a  citizen  of  the  state  of  New  York,  and 
that  he  was  a  citizen  of  said  state  at  the 
time  of  the  commencement  of  said  suit  The 
petition  further  alleged  that  the  amount  in- 
volved in  the  case  exceeded  the  sum  of  $2,- 
000,  exclusive  of  interest  and  costs,  and  that 
the  petitioner  files  therewith  a  bond,  as  in 
snch  cases  is  required  by  the  statute.  The 
defendant,  on  the  same  day  (June  3,  1889), 
filed  his  bond  upon  removal;  but  whether 
such  bond  was  actually  filed  before  or  after 
the  order  of  removal  hereinafter  set  forth  is 
not  clearly  shown  by  the  record.  This  bond 
was  in  the  sum  of  $2,000.  The  condition  of 
It  Is  as  follows:  "Whereas,  the  said  Mary  A. 
Todd  has  filed  a  suit  in  the  circuit  court  of 
said  state  and  coun^.  In  which  she  claims 
to  have  been  damaged  by  the  defendant,  W. 
B.  Hayes,  and  the  principal  In  this  under- 
taking. In  the  sum  of  $10,000;  -now  the  said 
W.  B.  Hayes  alleges  and  claims  through  his 
attorneys  at  law,  Sparkman  &  Sparkman 
and  Samuel  T.  Fletcher,  that  he  Is  a  citizen 
of  the  state  of  New  York,  and  that  the 
amount  involved  In  said  suit  exceeds  the 
sum  of  $2,000,  exclusive  of  interest  and  costs 
of  said  suit,  therefore  prays  a  removal  of 
said  causa  to  the  United  States  district  court 
In  and  for  the  6th  Judicial  circuit  for  the 
southern  district  of  Florida,  to  be  held  at 
Tampa,  In  said  state;  now,  If  the  said  W. 
B.  Hayes  shall  pay,  or  cause  to  be  paid,  all 
costs  that  may  accrue  in  consequence  of  the 
improper  removal  of  said  cause,  and  well 
and  truly  enter  his  appearance  In  the  said 
United  States  court,  then  this  bond  is  to  be 
void;  otherwise,  to  remain  in  full  force  and 
virtue."  On  the  same  day  (June  3, 1889),  the 
circuit  judge  made  an  order  as  follows: 
v.l5so.no!.20 — 48 


"This  petition  came  on  to  be  heard,  and,  the 
court  being  satisfied  that  the  party  defend- 
ant Is  within  the  provisions  of  the  statutes 
of  the  United  States  providing  for  removal 
of  causes,  and  therefore  entitled  to  the  order 
prayed  for.  It  is  ordered  that  upon  i>etItlon- 
er's  executing  a  good  and  sufficient  bond,  as 
required  by  law,  to  be  approved  by  the  clerk 
of  this  court,  It  is  ordered  that  the  cause  be 
transferred  to  the  U.  8.  district  court  at 
Tampa,  Florida."  On  the  same  day  this  or- 
der was  made,  the  plaintiff,  by  her  attor- 
neys, moved  the  court  to  set  aside  and  annul 
the  same  upon  several  grounds,  of  which  It 
Is  only  necessary  to  notice  the  second  and 
third.  The  second  ground  of  said  motion 
was  that  "the  petition  of  said  defendant  for 
the  removal  of  said  cause  is  not  sufficient  In 
point  of  law  to  entitle  him  to  said  order:" 
and  the  third  ground  was  that  "the  bond  of 
petitioner  Is  irregular  In  form,  improperly 
executed,  and  Insufficient  In  law."  By  agree- 
ment of  counsel,  argument  upon  the  afore- 
said motion  was  deferred  until  June  11, 
1889,  on  which  day  It  was  postponed  until 
the  12th.  On  June  15,  1889,  the  court  made 
an  order  vacating  the  order  of  removal  of 
June  3,  1889,  upon  the  groimd  that  the  same 
was  Improperly  or  Inadvertently  granted. 
The  clrcnlt  court  then  proceeded  in  the  case. 
The  defendant  filed  a  plea  of  not  guilty, 
upon  which  a  trial  was  had,  and  a  verdict 
rendered  for  plaintiff  for  $2,500,  and  judg- 
ment for  said  amount,  and  costs,  entered 
thereon.  The  defendant,  in  further  stages 
of  the  case,  protested  against  proceedings  In 
the  state  court,  on  the  ground  that  the  case 
had  been  properly  removed  to  the  United 
States  circuit  court,  and  that  the  state  court 
had  lost  jurisdiction  of  the  same.  A  motion 
for  a  new  trial  was  made  on  behalf  of  the 
defendant,  and  refused.  Such  of  these 
grounds  as  are  presented  to  the  court  by  the 
brief  of  plaintiff  In  error  will  be  considered 
In  the  course  of  this  opinion. 

The  plaintiff  in  error  makes  eight  assign- 
ments of  error.  In  his  brief  he  argues  only 
three  of  them.  In  accordance  with  the  rule 
laid  down  in  this  court,  we  consider  all  as- 
signments not  argued  as  abandoned,  and  we 
consider  only  those  contended  for  by  argu- 
ment In  the  brief  for  plaintiff  in  error.  Jack- 
sonville, T.  &  K.  W.  Ry.  Co.  v.  Peninsular 
Land,  Transp.  &  Manuf  g  Co.,  27  Pla.  1,  157, 
9  South.  661;  Everett  v.  State,  33  Fla.  661, 
15  South.  543;  Clarke  v.  Express  Co.,  33  Fla. 
617,  15  South.  252;  Melnhardt  Bros.  &  Co. 
V.  Mode,  22  Pla.  279. 

The  first  and  second  assignments  of  error 
are  predicated  upon  the  circuit  court  main- 
taining jurisdiction  of  the  case  after  the  peti- 
tion and  bond  for  removal  to  the  United 
States  court  were  filed,  and  In  revoking  the 
order  of  removal  which  it  once  made  in  the 
case.  It  is  contended  by  the  defendant  in 
error  that  the  petition  for  removal  does  not 
show,  as  required  by  the  United  States  stat- 
utes, that  the  plaintiff  is  a  citizen  of  the  state 
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of  Florida,  or  that  she  la  not  a  citizen  of  the 
same  state  with  the  defendant  While  the 
citizenship  of  the  plaintiff  Is  not  stated  In 
the  petition  for  removal,  It  sufficiently  ap- 
pears In  the  record  of  the  case,  for  In  her 
declaration  she  alleges  that  she  is  a  bona 
flde  citizen  of  Polk  county,  Fla.  This  ren- 
ders an  allegation  of  her  citizenship  in  the 
petition  unnecessary.  Post.  Fed.  Pr.  g  385; 
Bondnrant  v.  Watson,  103  TJ.  S.  281;  Steam- 
ship Co.  V.  Tugman,  106  TJ.  S.  118,  1  Sup. 
Ct  58.  Other  objections  are  urged  against 
the  petition  which  we  think  it  unnecessary 
to  consider.  We  are  of  the  opinion  that  the 
petition  was  in  due  form. 

The  next  question  is  as  to  the  sufficiency 
of  the  bond.  The  statute  of  the  United 
States  regulating  the  subject  of  removal  of 
cases  from  the  state  courts  into  the  United 
States  conrts  is  the  act  of  congress  of  March 
3,  1887,  c.  373  (page  552  et  seq.,  Statutes  of 
the  United  States,  passed  at  the  second  ses- 
sion of  the  forty-ninth  congress).  The  enroll- 
ment of  this  act  was  corrected  by  chapt«: 
886,  Acts  of  the  first  session  of  the  fiftieth 
congress  (25  Stat  433  et  seq.).  The  act 
In  question,  after  providing  for  a  petition, 
and  the  time  of  filing  the  same,  reads  as  fol- 
lows: "And  shall  make  and  file  therewith 
[the  petition]  a  bond  with  good  and  sufficient 
snrety,  for  his  or  their  entering  In  such  cir- 
cuit court  on  the  first  day  of  its  then  next 
session  a  copy  of  the  record  in  such  suit,  and 
for  paying  all  costs  that  may  be  awarded  by 
the  said  circuit  court,  if  such  court  shall  hold 
that  such  suit  was  wrongfully  or  Improperly 
removed  thereto,  and  also  for  his  or  their 
appearing  and  entering  special  bail  In  such 
suit  if  special  ball  was  originally  requisite 
'therein.  It  shall  then  be  the  duty  of  the 
state  court  to  accept  said  petition  and  bond 
and  proceed  no  further  in  said  suit,"  etc. 
Examining  the  bond  in  question,  we  see  that 
It  does  not  meet  the  requirements  of  the  act 
quoted.  This  bond  only  provides  that  the 
defendant,  Hayes,  shall  pay,  or  cause  to  be 
paid,  all  costs  that  may  accrue  In  conse- 
quence of  the  Improper  removal  of  said  cause, 
and  well  and  truly  enter  his  appearance  In 
the  said  United  States  court  The  bond  also, 
upon  its  face,  shows  that  it  is  based  upon  a 
I)etition  praying  for  a  removal  of  the  case 
Into  the  United  States  district  court  This 
latter  defect  is  the  only  one  pointed  oat  by 
counsel  for  either  party.  By  reference  to  the 
petition,  which  is  virtually,  by  the  terms  of 
the  bond,  made  a  part  thereof,  it  would  ap- 
pear that  this  defect  was  a  clerical  error. 
The  most  serious  defect  in  the  bond  was  its 
failure  to  provide  that  the  defendant  would 
enter  a  copy  of  the  record  in  the  case  in  the 
United  States  circuit  court  on  the  first  day 
of  Its  then  next  session.  The  provision  for 
"special  bail"  would  probably  be  unneces- 
sary, in  view  of  the  fact  that  we  have  no 
practice  requiring  such  balL  The  bond  giv- 
en falls  to  comply  with  the  requirements  of 
the  statute.    A  statute  whicli  ousts  a  court 


of  general  Jurisdiction— a  Jurisdiction  given 
by  law,  and  which  It  was  proceeding  to  ex- 
ercise— should  be  strictly  construed.  The  act 
of  congress  prescribes,  as  a  Jurisdictional 
fact  in  removal  cases,  the  giving  of  a  bond, 
and  the  condition  of  the  same.  The  act 
mokes  It  obligatory  upon  the  state  court  to 
accept  proi)er  petition  and  bond.  If  propw 
petition  and  bond  are  filed,  tiie  state  court 
Is  powerless  to  prevent  the  removal,  and 
the  case  would  stand  removed  eo  Instanti, 
without  any  order  to  that  efTect  Without 
a  proper  petition  and  bond,  the  state  court 
does  not  lose  Its  Jurisdiction,  and  Is  without 
power  to  order  a  removal,  and  the  case  does 
not  stand  removed  by  the  filing  of  a  defective 
petition  and  bond,  or  either  of  them.  Steam- 
ship Co.  V.  Tagman,  106  U.  S.  118,  1  Sup.  Ct 
68;  Chambers  v.  McDougal,  42  Fed.  694, 
text  696;  Burdick  v.  Hale,  7  BIss.  96,  Fed. 
Cas.  No.  2,147;  Ralh-oad  Co.  v.  Rabaase,  44 
La.  Ann.  178,  10  South.  708;  Railway  Co.  v. 
Monaghan,  140  HI.  474,  30  N.  B.  869;  Shaft 
V.  Insurance  Co.,  67  N.  T.  644.  A  great  many 
cases  speak  of  the  Jurisdiction  of  the  state 
court  ceasing  upon  the  filing  of  a  petition 
and  bond  for  removal;  but  this  means  a 
proper  bond  and  petition,  and  we  have  been 
unable  to  find  any  case  where  the  state 
court  was  ousted  of  its  Jurisdiction  unless  the 
party  seeking  a  removal  brought  himself 
clearly  within  the  terms  of  the  statute,  and 
filed  a  proper  petition  and  proper  bond. 
While  the  state  court  has  not  the  final  de- 
termination of  the  question  whether  the  case 
Is  removed,  or  removable,  to  the  federal 
court  still  It  must  exercise  Its  discretion,  and 
determine  if  the  petition  and  bond  are  In 
proper  form,  and  whether  It  will  surrender 
its  Jurisdiction,  or  retain  the  same.  If  there 
was  no  discretion  In  the  state  courts,  then  It 
wonld  follow,  as  a  matter  of  course,  that  up- 
on every  application  for  a  removal  the  state 
court  would  lose  Its  Jurisdiction  until  the  case 
was  remanded  by  the  federal  court  without 
regard  to  the  character  of  the  controvo^, 
the  amount  Involved,  or  the  citizenship  of 
parties.  Meyer  v.  Construction  Co.  (Removal 
Cases)  100  U.  S.  457,  474;  Brown  v.  Murray 
Nelson  &  Co.,  43  Fed.  614.  Judge  Oresham 
says.  In  the  case  of  Shedd  v.  Fuller,  36  Fed. 
609:  "The  removal  act  of  March  3,  1887,  as 
well  as  the  prior  acts  upon  the  subject  pro- 
vide that  a  party  desiring  to  remove  a  suit 
from  a  state  court  to  a  circuit  court  of  the 
United  States  shall  file  his  petition  and  bond 
In  such  suit  in  the  state  court,  when  It  shall 
be  the  duty  of  that  court  If  the  petition  and 
bond  be  sufficient  to  satisfy  the  statute,  to 
accept  both,  and  proceed  no  further  In  the 
case.  The  right  of  removal  Is  purely  statu- 
tory, and  the  Jurisdiction  of  the  state  court 
remains  imdisturbed  until  a  proper  petition 
and  bond  are  presented  to  that  court  for  its 
Judicial  action."  We  hold  that  the  bond  In 
question.  In  Its  failure  to  comply  with  the  re- 
moval act,  as  already  pointed  out  was  so 
defective  that  no  order  of  removal  of  the 
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cause  conid  properly  be  made  In  the  case. 
The  brief  of  tbe  plaintiff  In  error,  speaking 
of  one  defect  In  the  bond,— the  mistake  In  the 
name  of  the  court  to  which  removal  was 
sought,— eaya  that  It  was  a  derical  orror, 
and  could  have  been  amended.  We  agree 
that  the  bond  might  have  been  amended,  but, 
as  It  was  not  amended,  nor  any  effort  made 
to  amend  It,  we  are  dealing  with  It  in  tbe 
shape  In  which  we  find  it  If  it  was  desired 
to  amend  the  bond,  such  amendment  should 
have  been  made  in  the  state  court  Over- 
man Wheel  do.  v.  Pope  Manuf'g  Co.,  46  Fed. 
577,  text  580. 

The  second  assignment  of  error  Is  that  the 
court  erred  In  rescinding  his  order  for  the  re- 
moval of  said  cause,  and  all  the  papers 
therein,  to  the  circuit  court  of  the  United 
States.  The  assignment  does  not  correctly 
QQote  the  order.  The  order,  as  it  appears  of 
record,  had  already  been  fully  set  out  in  this 
opinion.  The  wder,  if  it  transfers  the  case 
at  all,  transfwa  it  to  the  district  court  of  the 
United  States,  and  not  to  the  circuit  court 
We  confess  that  we  do  not  clearly  compre- 
hend what  the  court  below  meant  by  the  or- 
der. The  order  directs  "that  TUK>n  the  peti- 
tioner's executing  a  good  and  sufficient  bond, 
as  required  by  law,  to  be  approved  by  the 
clerk  of  this  court,  it  Is  ordered  that  the 
cause  be  transferred  to  the  U.  S.  district 
court  at  Tampa,  Florida."  We  are  at  a 
loss  to  decide  whether  the  circuit  Judge 
meant  that  no  bond  had  been  filed  at  all,  or 
whether  he  ignored  tbe  paper  purporting  to 
be  a  bond,  and  directed  that  such  a  bond  as 
is  required  by  law  be  given.  The  latter 
would  seem  to  be  tbe  more  reasonable  con- 
clusion, because  the  removal  statute  requires 
tbe  bond  to  be  filed  with  the  petition,  and  it 
is  the  most  favorable  view  for  the  defend- 
ant that  he  was  endeavoring  to  comply  with 
the  statute  as  to  the  time  of  filing  the  bond. 
The  order  conditionally  directing  a  removal 
upon  tbe  giving  of  a  good  and  sufficient 
bond,  eta,  would  appear  to  have  been  made 
upon  the  opinion  of  the  court  that  the  bond 
filed  with  tbe  petition  was  defective.  We  re- 
gard this  order  as  wholly  Inoperative  and 
very  defective.  In  the  first  place,  it  directs 
a  removal  to  the  United  States  district  court, 
which  would  have  no  Jurisdiction  over  the 
case;  next,  it  prescribes  a  condition  of  re- 
moval, in  regard  to  the  giving  of  bond,  which 
does  not  appear  to  have  been  complied  with. 
Indeed,  under  the  decisions  of  the  federal 
courts,  which  must  control  in  these  cases, 
but  small  importance  is  attached  to  tbe  Judg- 
ments of  state  courts  In  removal  cases.  The 
uniform  tendency  of  such  decisions  is,  when 
an  applicant  for  a  removal  of  a  case  bas 
taken  such  steps  as  clearly  bring  him  within 
the  terms  of  the  United  States  statute,  no 
order  of  tbe  state  court  for  tbe  ^moval  of 
the  cause  is  necessary.  It  is  immaterial 
whether  the  state  court  does  or  does  not 
make  an  order  of  removal;  the  case,  upon 
the  filing  of  tbe  proper  papers,  stands  eo 


Instanti  removed,  and  the  state  court  should 
cease  the  exercise  of  any  Jurisdiction  over 
the  same.  Hatch  v.  Railroad  Co.,  6  Blatchf. 
105,  text  117,  Fed.  Gas.  No.  6,204;  WUson  t. 
Telegraph  Co.,  84  Fed.  661.  The  most  that 
could  be  said  of  an  order  of  removal  by  a 
state  court  is  that  It  is  evidence  that  it  has 
accepted  tbe  papers  filed  for  removal  as  suf- 
ficient upon  their  face,  and  will  cease  to 
exercise  Jurisdiction  over  the  case.  The  or- 
A&c  in  this  case  was  clearly  intended  to  pre- 
serve tbe  Jurisdiction  of  the  court  until  such 
a  bond  as  the  statute  required  should  be 
filed.  It  does  not  appear  that  any  such  bond 
was  filed  after  the  order  was  made,  or  that 
the  court  has  accepted  or  passed  upon  such  a 
bond.  It  could  not  have  been  Intended  by 
the  order  that  the  clerk  of  the  court  should 
pass  upon  the  legal  form  and  sufficiency  of 
the  bond,  because  that  would  have  been  a 
delegation  of  Judicial  power,  which  the  law 
would  not  permit 

The  next  assignment  of  error  argued  by  the 
plaintiff  in  error  is  that  tbe  circuit  Judge 
charged  the  Jury  as  follows:  "Exemplary 
damages  are  such  as  not  only  compensate 
the  wrong  done,  but  also  tend  to  protect  all 
good  citizens  of  the  state  from  like  wrongs 
from  the  reckless  and  malicious  tongue  of 
such  lawless  persons  as  have  no  regard  for 
the  good  name  of  their  fellows,  or  for  the 
fair  name  and  virtue  of  the  women  of  the 
land,  but  turn  fhemselvefl  loose,  like  raven- 
ous wolves,  to  destroy  that  which  money  can- 
not buy,  and  that  which,  when  lost,  the  pow- 
ers of  earth  cannot  restore."  It  is  not 
claimed  that  this  charge  states  Incorrectiy 
any  proposition  of  law,  but  that  the  lan- 
guage In  which  It  was  couched  was  calcu- 
lated to  arouse  both  passion  and  prejudice  in 
the  minds  of  the  Jury  against  the  defendant. 
There  can  be  no  doubt  that  the  language  of 
the  instruction  complained  of  was  somewhat 
intemperate,  and  that  it  seems  to  indicate 
feeling  on  the  part  of  the  Judge,  and  is  not 
suited  to  a  grave  Judicial  charge.  However, 
when  we  take  into  consideration  that  there 
could  not  have  been  any  verdict  and  Judg- 
ment in  the  case  otherwise  than  in  favor  of 
the  plaintiff,  whatever  might  have  been  the 
charge  of  the  court,  and  that  the  evidence 
was  ample  to  sustain  the  verdict  and  the  de- 
fendant offered  not  a  syllable  of  evidence  to 
maintain  his  plea  of  not  guilty,  or  to  mitigate 
the  damages,  that  there  is  no  allegation  or 
showing  that  the  verdict  is  excessive  in 
amount,  however  much  we  may  disapprove 
of  such  language,  we  cannot  reverse  the 
Judgment  on  that  account  Under  the  cir- 
cumstances of  this  case,  the  charge  com- 
plained .of  could  not  have  caused  any  injury 
to  the  defendant  Wooten  v.  State,  24  Fla. 
335,  5  South.  39;  Brown  v.  State,  18  Fla. 
472;  Jacksonville,  T.  &  K.  W.  Railway  do. 
V.  Peninsular  Land,  Transp.  &  Manufg  Co., 
27  Fla.  1,  157,  9  South.  661;  Perin  v.  Pai*er, 
126  111.  201,  18  N.  B.  747.  The  judgment  of 
the  drcnit  court  is  affirmed. 
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MABRT,  3.  The  charge  given  by  the 
eoort  to  the  Jnry,  and  referred  to  In  the  opin- 
ion, was  not,  In  my  opinion,  proper,  and  was 
calculated  to  improperly  Influence  the  jury. 
I  cannot  see  that  no  harm  resulted  from  giv- 
ing the  charge,  therefore  do  not  concur  In  the 
views  expressed  in  reference  to  it. 


(84  Fia.  258) 

CHABOT  T.  WINTER  PARK  CO.  et  aL 

(Supreme  Court  of  Florida.    July  16,  1894) 
Eqditt — CoNSTBncTioir  of  Coktract — Abandoit- 

MBNT —  Rescission  —  FSRroBMAHCB  —  Speoivic 

Ferfokuance — Laches. 

1.  In  a  court  of  equity,  time  is  not  con- 
sidered as  of  the  essence  of  a  contract  unless 
expressly  so  provided  by  the  terms  thereof. 

2.  Where  one  party  to  a  contract  for  the 
sale  of  lands  is  in  default,  and  is  guilty  of 
laches  and  negligence  to  perform  the  same,  the 
other  party  may  give  a  notice  fising  a  reasonable 
time  for  the  performance  of  the  contract,  and 
has  the  right  to  treat  the  contract  as  abandoned 
tt  not  complied  with  in  such  limited  time. 

3.  Where  a  party  to  a  contract  is  in  default, 
and  receives  a  notice  of  the  character  mentioned 
in  the  preceding  headnote,  and  makes  no  reply 
thereto,  or  any  protest  or  assertion  of  right  con- 
trary to  the  notice^  and  makes  no  eSort  to  com- 
ply with  the  requirements  of  the  same,  he  will 
be  held  as  acquiescing  in  the  demand  contained 
in  the  notice,  as  consenting  to  a  rescission  of  the 
eontract,  and  as  abandoning  all  rights  he  might 
have  had  to  enforce  the  performance  of  the 
same. 

4.  There  can  be  no  general  rule  as  to  what 
Is  a  reasonable  time  to  be  allowed  a  party  in 
default  for  the  performance  of  a  contract,  when 
required  to  do  so  by  a  notice  of  the  kind  men- 
tioned in  preceding  headnotes.  Much  depends 
npon  tlie  circumstances  of  each  case.  In  this 
ease,  the  act  required  to  he  performed  was  sim- 

Sly  the  payment  of  a  sum  of  money.  The  time 
led  for  the  performance  of  the  act  by  the  no- 
tice requiring  performance  was  nearly  40  days. 
Under  all  the  circumstances  of  this  case,  held  to 
be  a  reasonable  time. 

5.  While  a  court  of  equity  does  not  regard 
time  as  of  the  essence  of  a  contract,  unless  it 
Is  so  expressly  stipulated,  yet  it  will  require, 
of  one  who  seeks  specific  performance  of  a  con- 
tract, that  he  shall  not  be  guilty  of  unreason- 
able delay,  and  shall  bring  his  suit  with  reason- 
able promptness. 

6.  The  specific  performance  of  a  contract 
for  the  sale  of  lands  is  not  a  matter  of  right 
in  either  party,  but  rests  in  the  sound,  reason- 
able discretion  of  a  court  of  equity. 

7.  lu  this  case,  the  complainant,  who  was 
In  default  in  performing  his  contract,  received 
from  the  Winter  Park  Company,  the  other 
party  to  the  contract,  a  notice  fixing  a  reason- 
able time  for  the  performance  of  the  contract, 
at  that  it  would  consider  the  same  abandoned, 
and  resume  possession  of  the  land;  he  paid  no 
attention  to  such  notice,  and  made  no  effort 
to  perform  the  contract,  for  considerably  more 
than  a  year,  and  waited  for  nearly  a  year  and 
four  months  after  the  expiration  of  the  time 
fixed  in  the  notice,  and  after  the  property  had 
been  sold  to  another,  before  bringing  bis  suit. 
Eeld,  that  such  delay  was  unreasou.Tble,  and 
that,  by  reason  thereof,  a  court  of  equity  should 
not  decree  a  specific  performance  of  the  con- 
tract. 

8.  In  cases  where  the  complainant  does  not 
make  such  a  showing  as  entitles  him  to  specific 
performance  of  a  contract  for  sale  of  lands, 
the  prayer  of  the  bill  for  specific  performance 
may  be  denied,  and,  if  the  bill  contain  appropri- 
ate prayers,  it  may  be  retained  for  the  pur- 
pose of  adjusting  other  equities  which  may  ha.\a 


arisen  between  Qm  parties  in  relation  to  tba 
same  contract. 

9.  Where  a  vendee  In  possession  nader  m 
contract  of  purchase  makes  valual>ie  improve- 
ments upon  the  land,  upon  the  faith  of  his  con- 
tract, and  the  contract  is  such  that  specific 
performance  cannot  be  enforced,  the  vendor 
will  be  compelled  to  refund  the  purchase  money, 
and  to  pay  the  actual  value  of  the  imi«ov^ 
meats. 

10.  A  vendee  in  possession,  who  sues  for 
specific  performance  of  a  contract  for  sale  of 
lands,  is  entitled  to  compensation  for  improve- 
ments only  when  he  is  free  from  fault  himself, 
and  fails  to  obtain  roecific  i>erformance  of  the 
contract  by  reason  of  some  technical  defect  in 
the  contract,  or  on  account  of  its  failure  to 
comply  with  the  statute  of  frands.  If  the 
failure  to  obtain  specific  performance  is  owing 
to  laches  or  negligence  of  the  vendee  to  per- 
form his  part  of  the  contract,  he  is  not  entitled, 
in  a  court  of  equity,  to  compensation  for  sndi 
improvements. 

(Syllabus  by  the  Court) 

Appeal  from  drcnit  court.  Orange  comity; 
John  D.  Broome,  Judge. 

Bill  by  Charles  S.  Ohabot  against  the  Win- 
ter Park  Company  and  George  B.  Dom. 
Bill  dismissed,  and  complainant  appeals. 
Affirmed. 

W.  H.  Jewell,  tor  appellant.  Masaey  & 
WiUcox,  for  appdleeo. 

UDDON,  O.  J.  The  appellant,  who  waa 
complainant  below,  brought  hia  bill  in  eq- 
uity against  the  appellees.  The  bill  prayed 
for  specific  performance  by  the  defendant 
the  Winter  ParlL  Company  of  a  contract 
for  the  sale  of  a  lot  in  the  town  of  Win- 
ter Parli:,  and  tor  cancellation  of  a  deed 
made  to  the  same  lot  by  said  defendant  by 
George  B.  Dom,  ita  codefendant;  and  also 
prayed,  in  the  alternative,  that  tbe  defraid- 
ant  the  Winter  Parli  Company  be  compelled 
to  refund  to  the  complainant  the  difference 
between  the  fair  value  of  the  premises  and 
the  amount  due  to  said  company  by  the  com- 
plainant After  demurrers  to  the  bill  of  com- 
plaint were  overruled,  the  defendante  an- 
swered the  same.  The  case  was  set  down 
by  the  complainant  for  hearing  upon  bill 
and  answer,  and  was  so  heard,  and  upon 
such  hearing  the  court  dismissed  the  bill. 
By  this  course  all  the  material  averments 
of  the  answer  were  admitted  to  be  true. 

The  facts  of  the  case,  as  gathered  from  the 
bill  and  answer,  are  substantially  as  follows: 
On  the  12th  day  of  September,  A.  D.  18S5, 
the  Winter  Park  Company  agreed  to  sell  to 
the  complainant  and  the  complainant  agreed 
to  buy,  the  lot  in  the  bill  of  complaint  men- 
tioned. The  purchase  price  of  said  lot  was 
$250,  of  which  amount  $100  was  paid  In 
cash,  and  the  remainder,  with  Interest  at 
8  per  cent  per  annum,  was  to  be  paid  one 
year  from  the  date  of  said  sale.  The  com- 
plainant went  into  possession,  but  the  Winter 
Park  Company  reserved  the  title  to  said  lot, 
agreeing  to  execute  a  warranty  deed  to  the 
complainant,  upon  his  compliance  with  the 
terms  of  sale.  The  record  does  not  dis- 
close whether  this  original  contract  was  in 
writing  or  by  carol,  but  It  Is  stated,  la  tlit 
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brief  tor  appellant,  to  have  been  bj  paroL 
Tbe  complainant,  after  taking  possession, 
made  some  small  Improvements  upon  the  lot, 
not  exceeding  $300  in  valne,  consisting  of 
an  inferior  dwelling  and  a  blacksmith  shop. 
Tlie  complainant  failed  to  pay  the  balance 
of  the  purchase  money  on  September  12, 
1886,  according  to  the  terms  of  the  agree- 
ment In  the  spring  of  1887,  when  the  com- 
plainant was  about  to  remove  to  the  state  of 
Massachusetts,  a  new  agreement  was  made 
by  the  parties.  This  agreement  was,  In  sub- 
stance, that  complainant  should  give  hia 
note,  dated  September  12,  1885,  payable  in 
one  year,  to  the  order  of  said  company,  tor 
$1S0,  with  interest  at  8  per  cent,  per  annum 
from  date,  payable  at  the  Lyman  Bank,  San- 
ford,  Fla.;  and  that  the  defendant  the 
Winter  ParX  Company  should  place  a  war- 
ranty deed  to  said  lot  in  escrow  with  said 
bank.  The  said  note  and  said  deed  were 
duly  prepared  by  the  parties,  and  were  by 
tbe  secretary  of  the  Winter  Park  Company, 
but  with  the  full  knowledge  and  consent 
of  the  complainant,  both  placed  in  an  en- 
velope, which  was  marked  as  follows:  "Tbe 
inclosed  deed  and  note  are  hereby  left  in 
escrow  with  the  Lyman  Bank,  Sanford,  with 
tbe  following  conditions:  In  case  the  note  is 
promptly  and  fully  paid,  the  deed  is  to  be 
delivered  to  Charles  S.  Chabot,  or  order;  oth- 
erwise, the  deed  to  be  returned  to  the  Winter 
Park  Company,  and  the  note  to  said  Charles 
S.  Chabot  Tor  the  Winter  Park  Company, 
J.  S.  Capen,  Secretary."  The  said  note  and 
deed,  inclosed  in  said  envelope,  were  depos- 
ited with  the  Lyman  Bank,  in  accordance 
with,  said  agreement  The  note  was  antedat- 
ed, and  by  its  terms  was  already  past  due  at 
the  time  It  was  signed,  bat  it  was,  at  said 
time,  verbally  agreed,  by  the  parties  to  the 
transaction,  that  it  should  become  actually 
due  and  payable  September  12,  1887.  The 
bank  was  advised  of  the  time  of  the  mato- 
rity  of  the  note  under  the  agreement  Be- 
fore September  12,  1887,  the  date  fixed  tor 
the  payment  of  said  note,  the  complainant 
Wrote  to  the  Winter  Park  Company  that  he 
would  be  unable  to  pay  it  at  maturity;  and 
thereupon  the  Winter  Park  Company  in- 
structed the  bank  to  hold  tbe  papers  on  the 
same  terms  until  January  1,  1888.  Some 
weeks  after  this  date,  the  complainant  not 
having  paid  the  note,  the  bank  returned  the 
papers  to  the  Winter  Park  Company,  and 
they  were  afterwards  canceled.  The  com- 
plainant was,  at  the  time  fixed  for  the  pay- 
ment of  the  note,  and  continuously  aft- 
erwards, absent  in  the  state  of  Massachu- 
setts. It  appears  from  a  letter  of  the  de- 
fendant the  Winter  Park  Company  to  the 
complainant,  dated  October  24,  1888,  which 
was  attached  as  an  exhibit  to  the  bill  of 
complaint,  that  it  had  written  complainant 
several  times  in  the  spring  of  1888  in  refer- 
ence to  the  lot,  especially  about  the  taxes  up- 
on the  same,  without  obtaining  any  reply 
whatever.    On  June  14,  1888,  the  defendant 


the  Winter  Park  Company  sent  a  letter  to 
the  complainant  by  registered  mail,  and 
which  was  duly  received  by  him.  This  let- 
ter read  as  follows: 

"The  Winter  Park  Company.  Winter  Park, 
Urange  County,  Florida,  June  14,  1888. 
Ubarles  8.  Chabot,  Bsqr.— My  Dear  8\r:  I 
inclose  a  statemoit  of  yonr  account  for  lot 
thirty,  block  81,  of  the  town  of  Winter  Park, 
wnich  you  bargained  for  from  the  Winter 
Park  Co.  on  Sept  12,  1885,  promising  to  pay 
the  balance  in  one  year  from  date,  at  eight 
per  cent  interest  Not  having  carried  out 
any  part  of  that  arrangement,  this  is  to  no- 
tify yoa  that  if  the  balance  ($149.56)  due,  as 
shown  on  the  statement  is  not  fully  paid  by 
or  before  July  20,  1888,  tbe  aforesaid  agree- 
ment will  be  null  and  void,  and  we  shall  take 
possession  of  the  premises,  and  In  our  own 
name  occupy,  own,  nent,  or  dispose  of  said 
properly.  V&ry  resp'y.  The  Winter  Paj*  Co., 
per  J.  8.  Capen,  Sec'ty."  The  above  was 
signed  In  presence  of  Uenty  S.  Chubb,  J.  H. 
Abbott 

This  letter  was  accompanied  by  a  state- 
ment of  account,  which  was  as  follows: 

Winter  Park,  Florida,  June  14,  1888. 
O.    S.    Chabot,    in    account  with   the    Winter 
Park  Co. 
1885  Dr. 

Sept  12.  To  lot  SO,  block  81.  of  the 
town  of  Winter  Park,  as 

per  contract $250  00 

1887 
Deer.  16.  To  putting  glass  in  window..        1  40 

1888 
Jany.  SL  To  taxes 8  42 

$2S4  82 
1885  Or. 

Sept  12.  By  cash $100  00 

1887 
Oct    17.  By_   cash    rant, 

Waas  10  00 

"       81.  By  cash  rent 

of  kitchen..  $2  00 
Less   fixing 

pump   50        1  50 

Nov.   18.  By_  cash     rent, 

Waas  10  00 

Deer.  23.  By     cash     rent, 

Waas  7  00 

1888 
Jnne     1.  By     cash     tent, 

&lenuner 10  00 

138  50 

$116  32 
Jnne     5.  To  intwest  to  date 33  24 

$149  56 

The  complainant  paid  no  attention  what- 
ever to  this  letter,  not  even  acknowledging 
receipt  On  the  26th  of  July,  1888,  the  de- 
fendant the  Winter  Park  Company  sold  and 
conveyed  said  lot  to  its  codefendant,  George 
B.  Dom,  for  $300,  and  put  him  into  posses- 
sion of  the  same,  the  said  defendant  Dom 
having  full  knowledge  of  the  status  of  the 
contract  betwem  the  complainant  and  his 
codefendant  The  defendant  the  Winter 
Park  Company  had,  according  to  their  notice, 
taken  possession  of  said  property  before  sell- 
ing the  same  to  Dom.   The  complainant,  l>y 
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Himself  or  his  tHiant,  had  been  la  posaes- 
8l<Mi  of  the  property  a  portion  of  the  time  In- 
terrenlng  between  the  date  of  the  sale  and 
the  retELklng  of  possession  by  the  defendant 
the  Winter  Park  Ck>mpany,  but  what  portion 
of  said  time  is  not  shown  by  the  record. 
The  secretary  of  the  Winter  Park  Company, 
acting  for  Its  benefit,  had  looked  after  the 
property,  collected  some  rents,  and  accoont- 
ed  for  the  same  to  the  complainant  as  part 
of  the  purchase  money,  as  shown  by  the 
statement  of  account  hereinbefore  set  out 
"i'he  complainant,  a  short  time  before  Novem- 
ber 16,  1888,  tendered  to  the  Winter  Park 
Company  the  amonnt  due,  and  demanded  a 
deed  to  the  premises.  The  complainant  offer- 
ed to  pay  the  amount  due,  upon  delivery  of 
a  deed  to  the  premises,  or  to  pay  the  money 
into  the  registry  of  the  court  The  tender 
having  been  refused,  and  the  Wlntw  Park 
Company  refusing  to  make  the  deed,  the  bill 
of  complaint  was  filed  November  16,  18S8. 
Up(m  these  facts,  the  appellant  contends  that 
the  court  below  should  have  granted  one  or 
the  other  of  bis  prayers  for  relief;  that  if 
the  court  below  found  that  the  complainant 
was  not  entitled  to  a  specific  performance 
of  the  contract  it  should  have  retained  the 
bill  of  complaint  and  have  allowed  the  com- 
plainant compensation  for  the  Improvements 
placed  upon  the  lot  by  him  while  he  was  In 
possession  under  his  contract  of  purchase. 

if'rom  the  facts  stated,  it  appears  that  the 
Winter  Park  Company  had  been  extremely 
liberal  In  extensions  of  time  to  the  complain- 
ant and  endeavored  to  afford  him  full  op- 
portunity to  comply  with  his  contract.  In 
granting  such  favors,  it  canceled  the  original 
c(Hitract  and  made  a  new  one,  grivlng  an  ez- 
tensl<«  of  one  year,  or  until  September  12, 
usn.  At  complainant's  request  It  granted 
a  further  extension  until  January,  1888.  Aft- 
er this  date,  the  complainant  ceased,  until 
October  16,  1888,— long  after  the  lot  had 
been  sold  to  Dom,— 4o  have  any  communica- 
tion with  the  Wlntw  Park  Company.  Al- 
thouj^h  it  wrote  him  several  times  in  refer- 
ence to  taxes  upon  the  lot  and  other  matters 
connected  with  the  same*  he  entirely  Ig- 
nored the  letters,  not  even  acknowledging 
receipt  of  them;  and  a  reasonable  conclu- 
sion, from  his  actions  in  the  matter,  was  ^hat 
be  did  not  desire  further  negotiations  with 
the  compaay,  and  had  abandoned  his  ccm- 
tract  with  them.  During  this  interval,  the 
notice  of  June  16, 1888,  hereinbefore  set  forth, 
was  sent  to  complainant  Not  only  did  he 
fall  to  comply  with  the  notice,  but  It  failed  to 
elldt  any  reply  whatever  from  him,  beyond 
the  receipt  required  to  be  given  by  the  re- 
cipl@Dt  of  a  registered  letter  by  the  United 
States  postal  laws  and  regulations.  Upon 
the  expiration  of  the  time  limited  in  the  no- 
tice, the  Winter  Park.  Company  canceled  the 
contract  resumed  pbssesslon  of  the  property, 
and  sold  and  conveyed  it  to  Dom. 

It  is  admitted  by  all  parties  that  the  various 
extensions  granted  the  complainant  amount- 


ed to  an  acquiescence  in  his  failure  to  per- 
form bis  contract  and  kept  the  contract  In 
force  until  the  time  limited  In  the  notice  of 
June  14,  1889.  It  is  Insisted  by  the  appel- 
lant that  time  was  not  of  the  essence  of  the 
contract,  and  that  the  Winter  Park  Company 
had  no  right  to  make  It  such,  or  to  put  a  limi- 
tation upon /the  time  of  performance  by  the 
complainant  by  giving  such  notice.  We 
agree  that  time  was  not  of  the  essence  of  the 
original  contract  in  this  case;  unless  express- 
ly stated  so  to  be.  It  Is  not  generally  so  re- 
garded In  a  court  of  equity.  Trust  Co.  v.  Cole, 
4  Fla,  359.  While  time  may  not  be  of  the 
essence  of  the  original  contract  the  principle 
is  well  established  that  where  one  party  to  a 
contract  is  guilty  of  laches  and  negligence  to 
perform  the  same,  and  the  time  for  perform- 
ance has  passed,  the  other  party  may,  by  giv- 
ing notice,  fix  a  reasonable  time  for  the  per- 
formance of  the  contract  and  has  the  right  to 
treat  the  contract  as  abandoned  If  not  com- 
piled with  in  such  limited  time.  Wat  Spec. 
Perf.  {§  4fi&-4S3;  2  White  &  T.  liCad.  Oas. 
Blq.  p.  1137,  note  to  Seton  v.  Blade,  7  Yes. 
265,  and  authorities  cited;  Klrby  v.  Harrison, 
2  Ohio  St  326.  Although  the  complainant 
was  In  default  he  made  no  reply  whatever  to 
the  notice.  If  he  had  desired  still  further  ex- 
tension of  time,  he  should  have  let  his  wishes 
be  known.  If  he  considered  that  he  had 
further  rights  in  the  matter,  and  that  the 
Winter  Park  Company  could  not  put  a  limita- 
tion of  time  upon  him,  he  should  have  been 
prompt  In  the  assertion  of  such  rights.  Fall- 
ing to  ask  any  further  extension,  or  to  assert 
any  right  be  must  be  held  as  acquiescing  in 
the  demand  contained  In  the  notice,  and  as 
abandoning  all  rights  he  might  have  had  to 
enforce  the  performance  of  the  contract 
Gentry  v.  Rogers,  40  Ala.  442,  text  449.  In 
order  that  su'wb  a  notice  have  the  effect  to 
put  a  limitation  upon  the  time  for  the  per- 
formance of  a  contract,  the  time  fixed  for  the 
performance  of  the  contract  should  be  a  rea- 
sonable time  within  which  to  do  the  act  re- 
quired. There  cannot  lu  the  nature  of 
things,  be  any  fixed  rule  as  to  what  consti- 
tutes a  reasonable  time  In  such  cases.  It 
must  depend  upon  the  facts  of  each  particu- 
lar case.  The  time  fixed  for  the  performance 
of  the  contract  in  the  notice  in  question  was 
nearly  40  days.  The  simple  act  required  to 
be  done  was  the  payment  of  a  sum  of  money. 
True,  the  complainant  lived  in  Ifassachusetts, 
and  the  defendant  corx>oratIon  was  In  Florida. 
We  cannot  however,  close  our  eyes  to  what 
Is  a  matter  of  common  knowledge,  that  In 
this  age,  electricity  and  steam,  in  the  facili- 
ties they  afford  for  communication  between 
different  states  of  the  Union,  and  the  trans- 
mission of  money  and  other  articles  from  one 
portion  of  the  country  to  another,  have  prac- 
tically annihilated  distance  and  time.  Under 
all  the  circumstances  of  the  case,  we  think 
the  limitation  of  time  fixed  In  the  notice  was 
a  reasonable  one. 
There  Is  another  reason  why  we  think  the 
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complainant  waa  not  entitled  to  specific  per- 
Cormance  of  tbe  contract:  He  did  not  come 
Into  conrt  with  anffident  promptness.  While 
a  court  of  equity  will  not,  as  stated,  regard 
time  as  of  the  essence  of  a  contraci;  nnless 
expressly  made  such  by  the  contract  Itself, 
yet  It  will  require  that  one  who  seeks  specific 
performance  of  a  contract  shall  not  be  piUty 
of  unreasonable  delay,  and  shall  seek  his  re- 
dress with  reasonable  promptness.  The  spe- 
cific performance  of  a  contract  for  the  sale 
of  lands  is  not  a  matter' of  right  In  either 
party,  but  rests  within  the  sound,  reasonable 
discretion  of  a  court  of  equity.  This  discre- 
tion will  only  be  exercised  where  the  com- 
plainant shows  himself  prompt  and  eager  to 
perform  tbe  contract  on  his  part,  and  to  hare 
same  performed  by  the  other  party.  Elnox 
V.  Spratt,  23  Fla.  64,  6  South.  924;  Van  Dwen 
T.  Robinson,  16  N.  J.  Eq.  256;  Goodwin  y. 
Lyon,  4  Port  (Ala.)  297;  Porter  v.  Dougherty, 
25  Pa.  St  405;  Gentry  v.  Rogers,  40  Ala.  442, 
text  448,  and  authorities  cited.  In  this  case, 
the  complainant  had  no  agreement  or  under- 
standing for  any  extension  of  time  for  per- 
formance of  his  contract  after  January  1, 
1888.  His  laches  after  that  time  was  of  his 
own  fault  and  willfulness,  and  without  the 
consent  of  the  Winter  Park  Company.  He 
had  been  long  In  default  when  the  notice  of 
June  14,  1888,  was  sent  to  him.  After  this 
notice  he  made  no  protest  or  assertion  of  his 
rights,  no  payments  or  efforts  for  further  ex- 
tension of  time.  When  defendant  the  Winter 
Park  Ciompany  wrote  to  him,  he  Ignored  tbe 
letters.  Then,  after  the  notice  of  June  14, 
1888,  was  given  him,  making  no  reply,  he 
waited  for  considerably  more  than  a  year 
after  the  property  had  been  sold  to  another 
party,  before  he  tendered  the  money,  and 
sought  to  perform  his  contract,  or  sought  to 
hare  the  deed  made  to  him.  Tbe  suit  was 
brought  November  16,  1889;  nearly  one  year 
and  four  months  from  the  expiration  of  the 
time  limited  In  the  notice.  This  we  consider 
an  unreasonable  delay.  What  is  a  reasona- 
ble time  within  which  to  file  a  bill  for  the  spe- 
cific performance  of  a  contract  cannot  be 
fixed  with  precision  by  any  general  rule.  In 
Watson  y.  Reid,  1  Russ.  &  M.  236,  dted  with 
approval  In  Knox  y.  Spratt,  supra,  one  year 
after  default  was  held  to  be  an  unreasonable 
delay  upon  the  part  of  a  vendor.  In  Gentry 
y.  Rogers,  supra,  likewise  cited  In  Knox  v. 
Spratt,  nine  months  was  held  to  be  unreason- 
able delay.  Tbe  ground  upon  which  delay 
In  this  class  of  cases  is  considered  unreason- 
able is  that  It  raises  a  presumption  that  tbe 
party  has  abandoned  the  contract  and  is 
equivalent  to  a  consent  to  a  rescission.  Knox 
y.  Spratt  supra;  Wat  Spec.  Perf.  {  473,  and 
authorities  cited. 

It  Is  claimed  by  the  appellant  that,  al- 
though he  might  not  have  been  entitled  to  a 
specific  performance  of  the  contract  yet  that 
while  he  was  a  vendee  In  possession,  he  made 
valuable  Improvements  upon  the  land,  and 
that  tbe  bill  should  have  been  retained,  that 


he  might  recover  compematlon  for  these  im- 
provements. The  alternative  prayer  of  the 
bill  Is  "that  said  company  be  compelled  to 
refund  to  complainant  the  difference  between 
the  fair  value  of  said  premises  and  the 
amount  due  said  company."  The  "fair 
value"  of  the  premises  Is  not  shown  In  the 
record.  The  price  for  which  they  were  sold 
to  Dom,  and  the  value  of  Improvements  put 
upon  them  by  the  complainant,  are  the  only 
data  throwing  any  light  upon  the  subject  of 
value  of  the  premises.  The  case  of  Lewis  v. 
Yale,  4  Fla.  418,  asserts  the  general  doctrine 
to  be  "that  a  court  of  equity  cannot  award 
compensation  In  damages  for  injury  sus- 
tained by  nonperformance  of  a  contract, 
where  the  primary  relief  [specific  perform- 
ance] cannot  be  decreed."  This  case  was  up- 
on the  general  subject  of  damages  for  the 
breach  of  contracts  for  the  sale  of  lands,  and 
the  damages  sought  to  be  recovered  were  not 
on  account  of  improvements  erected  upon  the 
land.  The  headnotes  In  tbe  case  of  Glinskl 
V.  Zawadski,  8  Fla.  405,  say:  "(1)  Where  the 
object  of  the  bill  Is  to  compel  tbe  'specific 
performance'  of  a  contract  if  the  prayer  be 
denied  (as  a  general  rule),  the  blU  will  be  dis- 
missed; but  there  are  exceptional  cases,  as 
where  equity  Is  found  to  have  arisen  between 
the  parties  to  the  contract,  growing  out  of  its 
peculiar  character  or  nature.  In  such  case 
the  bill  may  be  retained  for  the  purx)ose  of 
having  that  equity  adjusted.  (2)  Where  one 
contracts  to  purchase  real  estate,  and  proceeds 
'to  erect  Improvements  thereon.  If  compensa- 
tion therefor  be  decreed  him,  the  amount  is 
to  be  based  upon  the  actual  value  of  the  im- 
provements, or,  at  furthest  upon  a  reason- 
able allowance,  and  not  upon  the  amount  ex- 
pended." We  have  no  doubt  that,  in  a  prop- 
er case,  the  equities  might  be  such  that, 
where  the  prayer  of  the  bill  for  specific  p»- 
formance  is  denied,  the  court  would  retain 
the  bill,  and  adjudicate  any  other  equities 
which  had  arisen  between  the  parties.  In 
cases  where  the  vendee  In  possession  had 
made  valuable  Improvements  upon  the  faith 
of  his  purchase,  and  tbe  contract  Is  such  that 
specific  performance  thereof  cannot  be  en- 
forced, the  vendee  will  be  compelled  to  re- 
fund the  purchase  money,  and  to  pay  the 
actual  value  of  the  Improvements.  Wat 
Spea  Perf.  {  281,  and  authorities  cited.  We 
find  a  large  number  of  cases  of  specific  per- 
formance of  contracts  for  the  sale  of  land 
wherein  the  primary  relief  prayed  for,  1.  e. 
specific  performance,  was  dented,  and  yet 
comt)en8atlon  was  allowed  the  complaining 
vendee  for  improvements  put  upon  the  land, 
upon  the  faith  of  bis  contract  In  all  of  these 
cases,  the  complainant  was  free  from  fault, 
and  specific  i>erformance  was  denied  by  rea- 
son of  some  defect  in  the  contract,  or  non- 
compliance with  the  statute  of  frauds.  These 
adjudications  are  reiterationa  of  the  doctrine, 
everywhere  enforced  by  courts  of  equity,  that 
the  statute  of  frauds  should  not  be  used  as 
an  instrument  of  fraud.    We  have  been  un- 
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able  to  find  any  case  where  compensation 
was  allowed  a  vendee  where  his  case  failed, 
not  from  any  technical  defect  In  the  form  of 
bis  contract,  but  on  account  of  his  own 
laches,  negligence,  and  disregard  of  his  obli- 
gations. The  appellant  In  this  case  may  suf- 
fer some  pecuniary  loss  from  which  we  might 
wish  to  save  him,  but  he  la  In  a  predicament 
Into  which  be  has  gotten  himself  by  his  own 
conduct,  and  from  which  we  are  powerless  to 
extricate  him.  Hatch  y.  CSobb,  4  Johns.  Oh. 
559;  Goodwin  v.  Lyon,  4  Port.  (Ala.)  297. 

There  Is  no  error  In  the  decree  appealed 
from,  and  it  is  affirmed. 


(S4  Fia.  SO) 

WILLIAMS  T.  STATE. 
(Supreme  Court  of  Florida.    July  16,  1894.) 

CaiMiNAii  Law— Manslauobtbr  bt  Dbath  of 
UxBUBN  Child. 
The  crime  of  manslaughter,  under  our 
statute,  involTed  in  the  willful  killing  of  an 
unborn,  quick  ciiild  by  injury  to  the  mother, 
is  suflSciently  made  out  where  the  injury  to  the 
mother,  that  results  in  the  death  of  the  child, 
is  inflicted  upon  her  under  such  circumstances 
as  would  have  made  it  murder,  had  the  injury 
resulted  in  the  death  of  the  mother,  instead, 
simply,  of  producing  the  death  of  the  child. 

(Syllabus  by  the  Court.) 

Error  to  circuit  court,  Leon  county;  John 
W.  Malone,  Judge. 

Frank  Williams  was  convicted  of  man- 
slaughter, and  brings  error.   Affirmed. 

E.  M.  Hopkins,  for  plalntUF  in  error.  W. 
B.  Lamar,  Atty.  Oen.,  for  the  State. 

TAYLOR,  J.  Frank  Williams,  the  plain- 
tiff in  error,  was  Indicted,  tried,  and  convict- 
ed at  the  spring  term,  1894,  of  the  circuit 
court  for  Leon  county,  under  the  provisions 
of  section  2386  of  the  Revised  Statutes,  of 
the  crime  of  manslaughter,  involved  in  the 
willful  killing  of  an  imborn,  quick  child  by 
Injury  to  the  mother  thereof,  and  seeks  re- 
versal here  of  such  conviction  and  sentence, 
by  writ  of  error. 

The  only  error  assigned  Is  the  overruling  of 
his  motion  for  new  trial.  The  grounds  of 
the  motion  for  new  trial  were  (1)  that  the 
verdict  was  contrary  to  law;  (2)  the  verdict 
Is  contrary  to  the  evidence;  (3)  the  evidence 
did  not  sustain  the  allegations  In  the  Indict- 
ment that  defendant  made  an  assaalt  on 
the  mother  with  a  premeditated  design  to 
effect  her  death. 

The  provisions  of  the  statute  nnder  which 
the  defendant  was  indicted  are  as  follows: 
"The  willful  killing  of  an  nnbom  quick-child 
by  any  injury  to  the  mother  of  such  child 
which  would  be  murder  if  it  resulted  In  the 
death  of  such  mother,  shall  be  deemed  man- 
slaughter." 

There  Is  some  conflict  in  the  evidence,  but, 
without  rehearsing  it  here,  there  was  an 
abuiadance  of  proof  to  show  that  the  defend- 
ant committed  an  unprovoked  and  cruel  as- 
sault and  batt«7  upon  his  wife,  with  a 


club  of  such  dangerous  dimensions  as  that 
the  production  of  death  might  have  been 
feasible  with  it;  his  wife  at  the  time  being 
in  an  advanced  stage  of  pregnancy,  and  the 
assault  and  battery  being  accompanied  by 
threats  from  him  of  killing  her  if  her  par- 
ents did  not  take  her  away.  The  proof 
shows  further  the  premature  birth  and  death, 
within  a  few  hours  after  the  assault  and 
battery,  of  the  child  with  which  the  wife 
was  pregnant  The  injury  to  the  mother 
here,  that  resulted  In  the  premature  birtb 
and  death  of  the  child,  was  inflicted  upon 
her  by  the  defendant  under  such  circumstan- 
ces as  would  have  made  it  murder,  had  the 
Injury  resulted  in  the  death  of  the  mother, 
instead,  simply,  of  producing  the  death  of 
the  child.  When  this  is  shown  the  crime  is 
made  out  The  evidence  being  ample  to  sus- 
tain the  verdict  found  by  the  jury.  It  is  not 
for  us  to  disturb  their  settlement  of  Its  con- 
flict, weight,  or  credibility. 

The  Judgment  of  the  court  below  Is  affirm- 
ed. 


(S4  Fia.  Ill) 
JACKSONVILLE,  T.  &  K.   W.   RY.  CO.  ▼. 
PRIOR. 
(Supreme  Court  of  Florida.     July  16,  1894.) 

Railroad  Companies — Killing  Stock — Failukb 
TO  Fence  —  Modification  ov  Instkuctions  — 
Attoknet's  Fees— Cokstitdtiohal  Law. 

1.  A  declaration  againsit  a  railroad  com- 
pany, alleging  that  it  was  the  duty  of  the  com- 
pany, under  the  act  of  1S87,  c.  3742,  to  erect 
and  maintain  suitable  fences  on  the  sides  of  its 
railroad  track,  sufficient  to  exclude  and  torn 
live  stock  therefrom,  and  that  the  company 
failed  to  erect  and  maintain  such  fence  at  a 
point  on  the  road  not  in  a  town  or  city  or 
at  a  public  road  crossing,  and,  by  means  of 
such  neglect,  plaintiff's  cows,  of  certain  value 
mentioned,  strayed  upon  the  track  at  a  point 
not  fenced,  and  were  killed  l^  a  passing  train 
of  the  company,  states  a  good  cause  of  action. 

2.  The  teetimony  showed  that  a  railroad 
company  entered  into  a  contract  with  L.  to  fur- 
nish cross-ties  delivered  on  the  track,  and  that 
L.  employed  J.  to  haul  the  ties  to  the  track. 
J.,  being  examined  for  the  defense,  was  asiied 
on  what  terms  he  was  employed  to  haul  the 
ties,  and  answered  that  L.  paid  him  so  much  per 
tie,  and  -he  was  not  paid  by  the  day.  On  ob- 
jection of  plaintiff,  the  question  and  answer 
were  ruled  out  Beld,  that  L.  and  J.  were 
not  strangers  to  the  company,  in  getting  and 
hauling  the  ties,  and  that  it  was  wholly  imma- 
terial, so  far  as  defendant's  liability  was  con- 
cerned, whether  J.  was  employed  by  the  day, 
or  at  so  much  per  tie. 

3.  Although  a  modification  of  a  charge  re- 
quested by  a  defendant  may  not  contain  a  cof 
rect  proposition  of  law,  yet  if  the  charge,  as 
requested,  and  as  mo<iilied  hy  the  court,  states 
the  law  more  favorably  for  tiie  defendant  than 
he  is  entitled  to  on  the  evidence,  and  It  further 
affirmatively  appears  that  no  injury  could  have 
been  done  the  defendant  by  giving  the  charge, 
as  modified,  the  judgment  will  not  be  reversed 
on  account  of  the  charge. 

4.  A  plaintiff  and  another  witness  in  his  be- 
half testified  that  they  were  familiar  with  the 
market  value  of  cows  in  the  county  whei« 
plaintiff's  cows  were  killed,  and  stated  the  value 
of  the  cows  killed.  Defendant  offered  no  evi- 
dence in  contradiction  of  the  value  placed  on 
the  cows  bf  plaintiff  and  his  witness,  bnt,  on 
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croBS-ezamlmidoii  of  plaintiff,  asked  him  what 
he  paid  for  the  cattle.  This  question  was 
raled  out  by  the  court,  on  objection  of  plaln- 
tlff.  Held,  that  as  the  question  was  general, 
having  no  reference  to  place  or  time,  and  as  it 
did  not  appear  that  defendant  was  injured  by 
excluding  the  question,  there  was  no  error. 

5.  The  proTision  in  the  second  section  of 
the  act  of  1887,  c.  3742,  for  the  allowance  of 
reasonable  attorney  fees  in  case  of  suit  and  re- 
covery for  live  stock  killed,  as  provided  in  the 
statute,  is  not  in  violation  of  any  constitutional 
inhibition  against  such  legislation. 
(Syllabus  by  the  Court) 

Appeal  from  circuit  court,  Putnam  county; 
3.  J.  Flnl^,  Judge. 

Action  by  William  K.  Prior  against  the 
Jacksonville^  Tampa  &  Key  West  Ballway 
Company.  Judgment  for  plaintiff,  and  de- 
fendant appeals.    AfOrmed. 

J.  B.  Parrott  and  T.  M.  Day,  Jr.,  for  ap- 
pellant Calboun,  Glllis  &  De  Witt,  toe  ap- 
pellee. 

B1A.BBY,  J.  The  appeal  in  this  case  is 
from  a  judgment  rendered  in  1890,  In  the 
circuit  court  for  Putnam  county,  in  favor  of 
appellee  against  appellant  The  declaration, 
as  originally  filed,  after  stating  that  the  de- 
fendant company  was  a  railroad  corpwatlon, 
using  locomotives  and  cars,  and  operating  a 
railroad  through  Putnam  county,  alleges,  in 
substance,  that  it  was  the  duty  of  the  com- 
pany to  erect  and  maintain  suitable  fences 
on  the  sides  of  its  line  of  railroad  track,  suf- 
ficient to  exclude  and  turn  live  stock  there- 
from, but  tbat  it  neglected  to  erect  and  main- 
tain such  fences  about  midway  between  mile 
posts  72  and  73,  1%  miles  south  of  Como,  in 
said  county;  that,  by  means  of  said  neglect 
to  erect  and  maintain  such  fences  at  the 
place  mentioned,  three  cows  and  one  heifer, 
the  property  of  plaintlfT,  strayed  and  went 
upon  defendant's  railroad  track  at  said 
place,  and  were  killed  on  the  1st  day  of 
June,  1880,  by  the  locomotive  and  train  of 
defendant  operated  on  said  road.  It  was 
also  alleged  that  by  reason  of  the  negligence 
of  the  defendant  to  erect  and  maintain  sub- 
stantial fences  at  said  place,  and  at  the  time 
mentioned,  sufflcient  to  exclude  and  turn  all 
live  stock,  as  it  was  its  duty  to  do  by  vir- 
tue of  the  statute  in  such  cases  made  and 
proYided,  the  locomotive  and  train  of  de- 
fendant, then  and  there  operated  upon  said 
railroad,  with  great  force  and  violence,  ran 
upon  and  struck  the  said  animals  of  plaintUt, 
and  by  means  thereof  they  were  killed,  by 
reason  of  the  negligence  aforesaid  of  the  de- 
fendant Due  notice  and  presentation  of 
plaintiff's  claim  for  the  cows  to  the  defend- 
ant, and  its  refusal  to  pay  for  the  same  for 
more  than  30  days  liefore  bringing  the  suit, 
are  alleged.  The  value  of  the  cows  was  also 
alleged,  and  the  total  damages  claimed  was 
1350. 

The  declaration  was  demurred  to  on  the 
grounds  (1)  that  It  did  not  allege  that  defend- 
ant was  required  by  law  to  maintain  fences 
at  the  p<^t  vrhero  the  cattle  went  iqkmi  the 


track;  (2)  that  it  did  not  anege  that  the 
point  where  the  cattle  went  upon  the  de- 
fendant's railroad  track  was  not  In  a  town 
or  cily,  or  at  a  public  road  crossing;  (3)  that 
it  did  not  allege  the  damage  to  the  live  stock 
was  caused'  by  a  failure  to  erect  or  maintain 
fences  and  stock  guards.  The  second  ground 
of  the  demurrer  was  sustained,  and  plaintiff 
amended  by  alleging  that  the  place  wh^e 
the  cowB  were  killed  was  not  in  a  town  or 
city,  or  at  a  public  road  crossing.  The  gen- 
eral issue  and  contributory  negligence  on  the 
part  of  plaintiff  were  pleaded  by  the  defend- 
ant, and,  on  the  trial,  plaintiff  obtained  a 
Judgment 

It  Is  assigned  for  emx,  and  contoided  h^e 
tiy  counsd  for  appelant,  that  the  court  erred 
in  overruling  the  demurrw,  as  to  the  first 
and  third  grounds  thereof.  The  statute  re- 
quires every  railroad  oomi>any  or  other  cor- 
poration and  every  person  operating  or  run- 
ning any  railroad  in  this  state  to  erect  and 
maintain  substantial  fences  on  the  sides  of 
said  railroads,  except  through  towns  and 
cities,  unless  such  towns  and  cities  require 
them,  sufficient  to  exclude  and  turn  all  live 
stock  therefrom,  with  stock  guards  at  all 
public  crossings,  and  at  such  other  crossings 
as  may  be  necessary,  for  the  use  of  owners 
and  tenants  of  lands  adjoining  such  roads; 
and,  in  case  of  failure  on  the  part  of  any 
company  or  person  operating  a  railroad  to 
erect  and  maintain  such  fences,  the  com- 
pany or  person  operating  such  road  is  made 
"liable  for  all  damages  which  shall  be  done 
by  its  or  his  engines  or  cars  to  any  live  stock, 
caused  in  either  case  by  a  failure  to  orect 
or  maintain  said  stodt-guards."  It  is  made 
by  law  the  duty  of  the  company  to  fence 
its  road,  and  a  failure  or  omission  in  this 
respect  cannot  be  regarded  otherwise  than  as 
a  high  degree  of  negligence,  and  should  cat- 
tle stray  upon  a  track  not  fenced  at  a  point 
where  fences  are  required,  and  be  killed  by 
a  passing  engine  and  cars,  no  other  act  of 
negligence  need  be  shown,  in  order  to  im- 
pose liability  upon  the  company.  Bailway 
Co.  V.  Harris,  S3  Fla.  217,  14  South.  726; 
Blair  7.  Bailroad  Co.,  20  Wis.  254.  The  dec- 
laration in  the  present  case  alleges  all  the 
essential  facts  necessary  to  Impose  liability 
upon,  the  company,  and  the  court  did  not 
err  in  overruling  the  grounds  of  the  demur- 
rer mentioned. 

The  testimony  in  the  record  before  us 
shows  that  the  defendant  company  had 
fenced  its  track,  and  plaintiff's  cows  were 
killed  on  said  track.  In  Putnam  county,  at  a 
place  where  some  30  feet  of  the  fence  bad 
been  taken  out  for  the  purpose  of  permitting 
wagons  hauling  ties  for  the  company  to  pass 
Into  the  space  inclosed  by  the  fence.  One 
Lanier  had  a  contract  with  the  company  to 
get  ties  for  It,  and  one  Johnson  was  em- 
ployed by  Lanier  to  haul  the  ties  to  the  rail- 
road track.  Johnson  cut  the  fence,  by  di- 
rection of  Lanier,  some  10  days  before  plain- 
tiff's cows  w»it  upon  the  track  and  wore 
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killed;  and  It  la  shown  that  the  gap  In  the 
fence,  through  which  the  wagons  passed  In 
hauling  ties  to  the  road,  bad  been  open  fire 
or  six  days  before  the  destruction  of  the  cat- 
tle. The  place  where  the  gap  was  made  by 
Johnson  was  not  In  a  town  or  city,  or  at  a 
public  or  private  crossing;  and  it  also  ap- 
pears that  the  company  received  the  ties 
hauled  to  the  track,  and  took  them  onto  its 
cars.  Joiinson,  being  examined  for  the  de- 
fense, was  asked  on  what  terms  he  was  em- 
ployed by  Lanier  to  haul  ties,  and  answered 
that  Lanier  paid  him  so  much  per  tie,  and 
that  he  was  not  paid  by  the  day.  Plaintiff 
objected  to  the  question  and  answer,  and  It 
was  ruled  out  by  the  court,  and  exception 
taken.  We  held  in  the  case  of  Railway  Co. 
T.  Harris,  snpra,  that  where  th»e  la  a  gap, 
with  bars.  In  a  railroad  fence,  at  a  place 
where  there  is  no  public  or  other  authorized 
crossing,  and  the  gap  is  used,  with  the  knowl- 
edge of  the  company,  by  persons  supplying 
the  company  with  wood  under  contract,  and 
engaged  In  hauling  the  same  to  a  wood  rack 
on  the  road,  to  be  used  by  the  company's  en- 
gines, and  such  bars  are  left  down  by  such 
persons  so  engaged,  and  live  stock  pass 
through  the  gap  and  go  onto  the  road,  and 
are  killed,  the  persons  so  leaving  the  bars 
down  cannot  be  regarded  as  strangers  to  the 
company,  but  their  acts  will  be  regarded  as 
the  acts  of  the  company,  and  it  will  be  held 
liable  for  the  damage  resulting  to  the  owner 
of  the  stock.  Whether  Johnson  was  em- 
ployed by  Lanier  by  the  day,  or  so  much  per 
tie,  for  hauling  the  ties,  was  wholly  imma- 
terial, BO  far  as  the  defendant's  liability  was 
concerned.  Lanier  and  Johnson  cannot  be 
regarded  as  strangers  to  the  defendant  in 
opening  the  fepce  for  the  purpose  of  hauling 
the  ties  to  the  railroad  track,  as  it  was  done, 
not  only  with  the  knowledge,  but  in  pursu- 
ance of  a  contract  by  the  company,  and  for 
its  benefit  The  company  cannot  relieve 
itself  of  liability  to  cattle  owners,  imposed 
by  statute,  for  a  failure  to  maintain  the  re- 
quired fence,  by  entering  into  a  contract  with 
a  third  party  to  get  ties  for  it,  and,  in  so  do- 
ing, opening  and  leaving  open  a  fence  re- 
quired to  be  maintained  by  the  company. 
Oorwln  y.  Railroad  Go.,  13  N.  Y.  42.  There 
was  no  error,  or  injury  to  the  defendant,  in 
having  the  question  and. answer  excluded. 
In  this  connection  we  will  consider  an  ex- 
ception to  a  modification  of  a  charge  request- 
ed by  the  defendant  For  the  defendant  the 
court  was  requested  to  give  the  following 
charge,  via.:  "If  the  jury  find  from  the  evi- 
dence that  the  defendant  erected  a  substan- 
tial fence,  and  that  this  fence  was  broken 
down  and  left  open  by  some  person  not  the 
agent  or  servant  of  the  defendant  and  that 
the  defendant  was  not  guilty  of  negligence  In 
failing  to  repair  and  close  said  fence,  and 
that  the  cattle  of  the  plaintiff  entered  and 
came  upon  the  defendant's  railroad  traidc 
through  the  opening  made  as  aforesaid,  they 
will  then  find  for  the  defendant"    The  court 


gave  the  charge,  with  the  following  addition: 
"But  if  you  find  from  the  evidence  that  the 
cattle  were  killed  by  the  defendant's  engine 
or  train  five  or  six  days  after  the  fence  was 
cut,  without  closing  It  up,  then  you  will  find 
for  the  plaintiff."  There  was  no  testimony 
whatever  upon  which  the  jury  could  have 
found  that  strangers,  or  persons  for  whose 
acts  the  defendant  would  not  have  been 
liable,  broke  down  and  left  open  the  fence 
through  which  plaintiff's  cows  passed  onto 
the  railroad  track  and  were  killed.  The 
proof  is  positive  and  uncontradicted  that 
Johnson,  who  was  engaged  in  hauling  ties 
to  the  company's  railroad  trade,  and  for  its 
use,  broke  down  the  fence  in  order  to  get  to 
the  road  with  wagons  loaded  with  ties.  It 
Is  equally  clear  that  the  fence  remained  open 
for  at  least  one  week  before  the  cows  were 
killed,  and  it  seems  that  the  company's  sec- 
tion master  knew  this  fact  The  charge  giv- 
en, with  the  modification  added,  was  more 
favorable  to  the  defendant  than  It  should 
have  been,  and,  though  the  addition  may  not 
contain  a  correct  statement  of  the  law,  we 
do  not  see  how  it  could  have  misled  the  jury 
to  the  detriment  of  the  defendant  It  was 
bound  to  maintain  the  fence,  and  was  liable 
for  the  consequences  to  the  stock  by  reason 
of  the  open  condition  of  the  fence  for  any 
length  of  time,  under  the  ctrcumstances  of 
this  case.  We  wiU  not  stop  to  consldor 
whether  or  not  the  addition  to  the  charge 
was  correct  as  a  legal  proposition,  had  there 
been  testimony  before  the  jury  to  justify  a 
conclusion  that  strangais,  or  parties  tor 
whose  acts  the  defendant  was  not  liable,  cat 
the  fence.  On  such  a  showing,  what  woold 
have  been  sufficient  delay  in  reiwirlng  the 
fence  as  to  amount  to  negligence  would  prop- 
erly be  a  question  for  the  jury;  but  whether 
the  court  was  authorized  to  tell  them  that 
as  matter  of  law,  five  or  six  days'  delay  was 
sufficient  to  fix  liability,  we  need  not  here  de- 
cide. Conceding  that,  in  the  particular  men- 
tioned, the  court  was  in  error,  there  is  no 
ground  here  for  reversing  the  judgment  on 
that  account,  as  the  defendant's  liability  was 
clear,  if  the  fence  was  left  down,  under  the 
drcnmstances  stated,  for  a  less  time  than  the 
shortest  period  mentioned  in  the  charge. 

The  plaintiff  testified  on  direct  examination 
that  his  cows  mentioned  In  the  declaration 
were  killed  on  defendant's  railroad  track 
opposite  or  near  the  gap  in  the  fence  la 
Putnam  county;  that  he  had  sold  cattle  for 
over  40  years,  and  was  thoroughly  familiar 
with  their  market  value.  He  further  stated 
what  each  of  the  cows  killed  was  worth.  H» 
Introduced  another  witness,  who  stated  that 
he  had  bought  and  sold  cattle  In  that  country, 
and  was  familiar  with  their  market  value; 
that  he  knew  plaintiff's  cows,— and  placed 
a  value  on  them  In  excess  of  that  given  by 
plaintiff.  Defendant  off»ed  no  testimony  as 
to  the  value  of  the  cows.  On  cross-examina- 
tion of  plaintiff,  he  was  asked,  "What  dia 
yon  pay  for  ttiese  cattle?"  and  on  objection 
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of  plaintiff  it  was  ruled  out  There  Is  noth- 
ing in  the  record  to  Indicate  what  defendant 
expected  to  elicit  from  the  witness  by  the 
question,  or  the  purpose  for  which  it  was 
asked.  The  measure  of  recovery,  as  to  value, 
in  a  case  like  this.  Is  Just  compensation  in 
money  for  the  jwoperty  destroyed,  with  the 
Interest  allowed  by  the  statute.  The  Just 
compensation  is  the  value  of  the  property  at 
the  time  of  its  destruction,  and  this  value 
ordinarily  is  fixed  by  ascertaining  what  was 
then  Its  market  value.  Where  personal  prop- 
erty has  a  well-recognized  standard  of  value, 
wherev»  found,  an  inquiry  as  to  its  value 
Is  not  necessarily  confined  to  the  market 
value  at  the  time  and  place  of  Its  destruc- 
tion, as  such  a  restricted  inquiry  might,  un- 
der some  circumstances',  exclude  an  investi- 
gation as  to  the  real  value  of  the  proi)erty 
lost  to  the  plalnUfT.  Jacksonville,  T.  &  K. 
W.  Ry.  Co.  V.  Peninsular  Land,  Transp.  & 
Manuf  g  Co.,  27  Fla.  1,  9  South.  661.  The 
market  value,  and  not  what  plaintiff  may 
have  paid  toe  the  cows,  was,  however,  the 
true  estimate  of  what  he  was  entitled  to 
recover.  There  may  be  cases  where  an  in- 
vestigation into  the  cost  of  personal  prop- 
erty destroyed  may  be  proper,  but  where 
such  property  is  not  shewn  to  have  been  re- 
moved from  a  locality,  and  has  a  demand 
and  market  value  at  the  time  and  place  of 
Its  destruction,  its  cost  to  the  owner,  with- 
out connecting  such  cost  in  some  way  with 
the  market  value,  will  not  be  proper.  In  or- 
der to  make  an  investigation  into  the  cost 
of  property  destroyed  proi)er,  it  ought  to 
appear  that  the  cost  was  necessary  in  some 
way  to  fix  the  market  value  of  the  property 
when  destroyed,  or  it  may  be  for  the  pur- 
pose of  impeaching  the  estimate  of  the  wit- 
nesses as  to  market  value.  The  question  pro- 
pounded by  defendant  was  general,  without 
reference  to  time  or  place,  or  that  plaintiff 
had  in  fact  bought  the  cattle;  and  no  offer 
was  made,  s&  far  as  we  can  see,  to  show  the 
matoriality  of  the  answer  to  it  We  think 
the  trial  court  should  be  liberal  in  permit- 
ting an  investigation  as  to  the  value  of  prop- 
erty, but  still,  under  the  circumstances  here, 
we  do  not  see  any  detriment  to  the  defend- 
ant In  excluding  the  question  under  consid- 
eration. 

The  remaining  assignment  of  errw  requir- 
ing consideration  Is  that  the  verdict  was  w- 
roneous  in  Including  an  attorney  fee  for  plaln- 
tlfl.  This  objection  is  not  that  the  attorney 
fee  was  not  sufficiently  proven,  but  that  the 
provision  in  the  statute  allowing  attorney 
fees  Is  unconstitutional.  A  statute  In  Ala- 
tNuna  provided  that  any  coriraration,  person, 
or  persons  owning,  or  controlling  any  rail- 
road in  that  state,  or  any  complainant 
against  such  corporation,  person,  or  persons, 
taking  an  appeal  from  a  decision  rendered  by 
a  Justice  of  the  peace  in  a  suit  for  damages 
brought  undo'  the  provisions  of  an  act  de- 
fining and  regulating  the  liability  of  rail- 
roads for  damage  to  live  stock,  and  failing  to 


sustain  such  appeal,  or  to  reduce  or  Increase 
the  Judgment  before  the  appellate  court,  shall 
be  liable  for  a  reasonable  attorney's  fee  in- 
curred by  reason  of  such  appeal,  to  be  as- 
sessed by  the  court,  not  to  exceed  |20,  and. 
the  attorney's  fee  shall  be  part  of  the  costs, 
and  collected  as  such.  The  provision  in  ref- 
aence  to  the  attorney  fee  was  declared  void, 
as  being  violative  of  that  equality  and  uni- 
formity of  rights  and  privileges  which,  by 
the  principles  of  the  constitution,  state  and 
federal,  are  secured  to  all  persons,  and  as 
creating  unequal  and  unjust  discrimination 
against  a  particular  class  of  litigants.  Rail- 
road Co.  V.  Morris,  65  Ala.  193.  The  Missis- 
sippi court,  in  the  case  of  Railroad  Co.  y. 
Moss  &  Co..  60  Miss.  641,  declared  uncon- 
stitutional and  void  the  following  statutory 
provision,  viz.:  "That  whenev«  an  appeal 
shall  be  taken  from  the  Judgment  of  any 
court  in  any  action  for  damages  brought  by 
any  citizen  of  this  state  against  any  corpo- 
ration, a  reasonable  attorney  fee  for  the  ap- 
pellee shall  be  assessed  by  the  court  and  cer- 
tified by  the  clerk  of  the  court  or  Justice  of 
the  peace,  as  the  case  may  be,  to  the  appel- 
late court,  and,  upon  affirmance  of  the  Judg- 
ment, a  Judgment  for  the  amount  so  assessed 
shall  be  rendered  in  favor  of  the  appellee 
and  against  the  appellant,  and  the  sureties 
on  his  api>eal  bond,  and  collection  thereof 
shall  be  had  in  the  same  manner  as  of  oth- 
er Judgments  rendered  on  appeal;  provided 
the  fee  so  assessed  shall  not  be  less  than 
fifteen  dollars  in  appeal  from  the  court  of  a 
Justice  of  the  peace,  nor  less  than  twenty- 
five  dollars  in  appeal  from  the  Judgment  of 
a  circuit  court"  In  the  case  referred  to  the 
court  said:  "The  subjection  of  every  unsuc- 
cessful appellant  to  a  charge  for  the  fee  of 
the  attorney  for  the  appellee  would  afford  no 
ground  for  complaint  as  unequal,  for  It 
would  operate  on  all;  and  such  a  rule  for  the 
unsuccessful  appellant  in  certain  classes  of 
actions,  tested  by  the  nature  and  subject  of 
the  actions,  would  be  equally  free  from  ob- 
jection on  the  ground  of  Its  discriminating 
character.  But  to  say  that  where  certain  per- 
sons are  plaintiffs,  and  certain  parsons  are 
defendants,  the  unsuccessful  appellant  shall 
be  subjected  to  burdens  not  imposed  on  un- 
successful appellants  generally,  is  to  deny 
the  equal  protection  of  the  law  to  the  party 
thus  discriminated  against"  A  statute  in 
Arkansas  provided,  in  suttstance,  that  when- 
ever any  stock  should  be  killed  by  a  railroad 
in  that  state,  the  owner  of  the  stock  or  the 
railroad  company  cdnld  demand  an  appraise- 
ment by  sworn  appraisers,— one  to  be  select- 
ed by  each  party,— and,  if  the  appraisers  so 
selected  could  not  agree,  they  to  select  a 
third  appraiser.  Should  either  party  decline 
to  select  an  appraiser  as  provided  by  the 
statute,  when  notified,  the  appraiser  select- 
ed by  the  other  party  demanding  the  ap- 
praisement was  authorized  to  select  an  ap- 
praiser, and  proceed  to  ascertain  the  value 
of  the  stock  killed.   The  act  further  provid- 
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ed  that  If  the  company  foiled,  for  30  days 
after  delivery  of  the  appraisement  to  its 
agent,  to  pay  the  amount  assessed,  the  oAvner 
conld  sue  for  damage  done  to  the  stock,  and 
recover,  in  addition  to  the  amount  assessed 
as  damages  for  killing  or  Injuring  the  stock, 
a  reasonable  attorney  fee  for  the  plaintiff, 
and.  In  any  court  to  which  ad  appeal  should 
be  taken,  a  reasonable  attorney  fee  should 
be  allowed  in  that  court,  to  be  taxed  and  col- 
lected as  other  costs  In  the  case  In  such 
court;  but  If  the  company  tender  the  full 
amount  of  such  appraisement  within  the  30 
days,  and  the  same  be  refused,  and  suit  In- 
stituted for  the  damage  to  such  stock,  unless 
the  owner  recovered  a  greater  amount  than 
that  tendered,  the  court  trying  the  case  was 
required  to  assess  a  reasonable  attorney  fee 
for  the  defendant,  and  in  case  of  appeaj  the 
appellate  court  was  required  to  assess  such 
attorney  fee  for  the  defendant,  to  be  taxed 
and  collected  as  other  costs  In  such  court. 
This  act  was  declared  unconstitntional  in  the 
case  of  Railway  C3o.  v.  Williams,  4S  Ark.  482, 
6  S.  W.  88a  A  statute  In  Michigan  required 
railroad  companies  to  fence  their  tracks,  and 
provided  that,  until  the  fences  and  cattle 
guards  required  should  be  constructed,  the 
companies  should  be  liable  for  all  damage 
done  to  cattle,  resulting  from  a  failure  or 
neglect  to  construct  said  fences  and  cattle 
guards,  to  be  recovered  in  any  court  of  com- 
petent Jurisdiction,  together .  with  an  attor- 
ney's fee  of  |25,  to  be  taxed  as  costs  against 
the  defendant  in  case  of  recover  in  the  ac- 
tion. This  act  was  declared  unconstitutional 
in  the  case  of  Wild»  y.  Railway  Co.,  70  Mich. 
382,  38  N.  W.  289,  and  is,  we  concede,  an 
authority  directly  in  favor  of  the  position 
of  appellant  Cm-poratlonB,  it  must  be  con- 
ceded, have  equal  rights^  as  to  the  privileges 
granted  to  them,  with  natural  persons.  In  the 
oonrta  of  justice,  as  they  may  sue  and  be 
sned  with  respect  thereto  as  natural  per- 
sons, and  the  law  must  be  administered  with 
the  same  equality  and  justice  when  applied 
to  the  one  character  of  persons  as  to  the 
other.  Unless  there  is  some  legal  and  con- 
stitutional ground  authorizing  the  legisla- 
ture to  impose  upon  a  railroad  corporation 
the  burden  of  a  reasonable  attorney  fee  In 
addition  to  damages  to  stock  Injured  by  rea- 
son of  a  failure  to  fence  its  track,  or,  to 
speak  more  accurately,  as  to  the  powers  of 
the  legislature,  if  there  is  a  constitutional  In- 
hibition, state  or  federal,  against  the  right 
to  Impose  such  fee  In  a  suit  against  a  rail- 
road company  to  recover  damages  done  to 
stock  by  reason  of  a  failure  to  fence  as  re- 
quired by  statute,  then  the  act  in  question 
must  be  declared  void,  but  if  it  does  not  con- 
flict with  some  constitutional  provision  It  is 
the  duty  of  the  courts  to  enforce  It  Statutes 
allowing  such  a  fee  have  been  held  constitn- 
tional  under  provisions  in  bills  of  rights  sim- 
ilar to  our  own.  The  theory  upon  which  rail- 
road corporations  can  be  required  by  the  leg- 
islature to  fence  their  tracks  is  protection 


against  accidents  to  life  and  property  In  con- 
ducting such  business.  It  appertains  to  the 
police  power  of  the  state  to  protect  life  and 
property  in  any  business  or  employment, 
whether  in  the  charge  of  a  private  individual 
or  a  corporation.  When  the  legislature  re- 
quires railroads  to  fence  their  tracks,  a  pub- 
lic duty  is  thereby  Imposed  upon  them,  and 
they  can  be  coerced  in  the  performance  of 
this  duty  by  the  imposition  of  penalties  for 
a  failure  to  comply.  This  view,  we  think.  Is 
fully  sustained  by  the  courts.  Corwin  t. 
Railroad  Oo.  and  Blair  v.  Railroad  Co..  supra; 
Railway  Co.  v.  Duggan,  109  111.  537;  Rail- 
way Co.  V.  Mower,  16  Kan.  573;  Railway  Co. 
V.  Humes,  115  U.  S.  612,  6  Sup.  Ct  110.  The 
case  last  cited  from  the  United  States  su- 
preme court  involved*  the  constitutionality  of 
a  Missouri  statute  requiring  ralhroad  com- 
panies to  fence  their  tracks,  or  become  liable 
in  double  the  amount  of  all  damages  done  to 
stock  straying  upon  the  tracks,  and  occa- 
sioned by  the  failure  to  construct  such  fences. 
Judge  Field,  who  wrote  the  opinion  of  the 
court,  after  stating  that  the  state  legislature 
had  the  right,  by  virtue  of  its  police  power, 
to  require  railroad  companies  to  fence  their 
tracks,  says:  "In  few  Instances  could  the 
power  be  more  wisely  or  beneficially  exer- 
cised than  in  compelling  railroad  corpora- 
tions to  inclose  their  roads  with  fences  hav- 
ing gates  at  crossings,  and  cattle  guards. 
The  speed  and  momentum  of  the  locomotive 
render  such  protection  against  accident  In 
thickly-settled  portions  of  the  country  abso- 
lutely essential.  The  omission  to  erect  and 
maintain  such  fences  and  cattle  guards,  in 
the  face  of  the  law,  would  justly  be  deemed 
gross  negligence;  and  If,  In  such  cases,  where 
Injuries  to  property  are  committed,  some- 
thing beyond  compensatory  damages  may  be 
awarded  to  the  owner  by  way  of  punish- 
ment for  the  company's  negligence,  the  legis- 
lature may  fix  the  amount  or  prracribe  the 
limit  within  which  the  jury  may  exercise 
their  discretion.  The  additional  damages  be- 
ing by  way  of  punishment  it  Is  clear  that 
the  amount  may  be  thus  fixed,  and  it  Is  not 
a  valid  objection  that  the  sufferer,  instead  of 
the  state,  receives  them.  That  is  a  matter 
on  which  the  company  has  nothing  to  say, 
and  there  can  be  no  rational  ground  for  con- 
tending that  the  statute  deprives  it  of  prop- 
oty  without  due  process  of  law."  In  the 
case  of  Railway  Co.  v.  Mower,  supra,  Judge 
Brewer  discusses  the  question  fully,  and  the 
decision  was  that  the  legislature  bad  the 
right  to  provide  that  a  reasonable  attorney 
fee  should  be  allowed  to  a  successful  plain- 
tiff in  a  suit  to  reoova  damages  to  live  stock 
caused  by  the  failure  of  a  railroad  company 
to  fence  its  tracks  when  required  by  law  to 
do  sa  We  think  the  correct  view  is  an- 
nounced In  this  decision.  The  Illinois  case 
referred  to  sustains  the  same  view.  The  acts 
declared  void  in  Alabama  and  Mississippi 
had  features  which  distinguish  them  from 
our  statute  on  the  subject   They  attempted 
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to  Impose  a  i)ena]t7,  !n  the  guise  of  attorney^ 
fees,  for  the  privilege  of  prosecuting  an  ap- 
peal. In  neither  of  these  acts,  nor  In  the 
one  In  Arkansas,  were  the  railroad  com- 
panies required  to  fence  their  tracks,  and 
the  attorney  fees  allowed  In  stilts  to  estab- 
lish damages  to  stock  by  reason  of  a  failure 
to  fence.  Other  differences  might  be  point- 
ed out,  but  we  do  not  deem  it  necessary 
here.  Our  statute  applies  to  all  railroad  cor- 
porations and  persons  operating  railroads  in 
this  state,  and  cannot  be  said  to  be  a  special 
law  applicable  to  an  Individual  class.  All  of 
the  same  class  are  affected  by  It. 

We  find  no  sufficient  reason  for  reversing 
the  judgment  In  this  case,  and  it  Is  there- 
fore afBrmed. 

(34  Fla.  2U) 

McMICHABL  t.  ORADT,  Sheriff,  et  aL 
(Supreme  Court  of  Florida.    July  16,  1894.) 

HOMBSTBAD  EXEMPTIONS— EQCITT  JdrISDICTION— 

Waivbb  or  Exemption  Right — Court  Commis- 
siONEB's  Power  to   Grant  Injunction  —  Ih- 

JDNOTION  WITHOnT  BOSD. 

1.  Under  chapter  3246,  Laws  apiwoved 
March  7,  1881,  entitled  "An  act  to  enlarge  the 
equity  jurisdiction  of  the  circuit  conrtsj'  our 
courts  of  equity  are  clothed  with  full  and  com- 
plete jurisdiction  over  the  matter  of  the  home 
Rtead  anti  exemptions  allowed  by  the  constitu- 
tion and  laws;  not  only  to  adjudicate  as  to  the 
rights  of  parties  thereto,  but  to  control  and  di- 
rect the  setting  apart  and  allotment  thereof, 
and  to  restrain  interference  therewith,  or  sale 
thereof,  under  any  inhibited  process  of  law, 
and  to  pass  upon  and  adjudicate  the  propriety 
of  any  exemption  set  apart  by  any  officer,  and 
to  recti^  it  if  improper. 

2.  Where  personal  property  that  is  ex- 
empt from  forced  sale  to  the  head  of  a  family, 
under  our  constitution,  is  simply  levied  upon 
by  attachment  or  other  process  of  law,  the 
mere  silence  or  failure  of  the  party  entitled  to 
such  exemption  to  assert  or  claim  it  until  there 
is  an  actual  attempt  at  forced  sale  of  such 
prt^erty,  under  the  process  of  some  court,  can- 
not conirtitnte  a  waiver  of  the  right,  or  work 
an  estoppel  to  its  assertion  when  the  Inhibited 
forced  sale  is  actually  attempted. 

3.  During  the  absence  of  the  circuit  judge 
from  the  county  where  the  bill  is  pending, 
court  commissioners,  am>ointed  under  the  provi- 
^ons  of  our  constitution,  have  the  anthwnty  to 
grant  an  injunction  in  any  cause  in  which  a 
eircnit  judge  could  have  granted  it  if  present 

4.  Under  our  statute,  where  summary  pro- 
cess by  injunction  is  prayed,  and  the  bill  justi- 
fies it,  and  affidavit  shall  be  made  of  the  truth 
of  the  statements  of  the  bill,  and  that  the  com- 
plainant is  unable  to  give  bond  of  Indemnity, 
or  other  secnri^,  if  the  statements  of  the  bill 
and  accompanying  affidavit  shall  appear  by  ez 
parte  evidmce  to  be  trne,  to  the  oiancellor  or 
court  commissioner  to  whom  the  application  is 
made.  It  is  not  error  to  grant  the  injanctlon 
without  bond. 

(SyUabuB  by  the  Oourt) 

Appeal  from  circuit  court,  Pasco  county; 
O.  A.  Hanson,  Judge. 

Bill  by  John  T.  McMlchael  against  James 
A.  Grady,  sheriff  of  Pasco  county,  and  oth- 
ers. Bill  dismissed,  and  plaintiff  appeals. 
Beversed. 

B.  W.  Williams,  for  appellant  Sjiarkmaii 
&  Sparkman  and  John  B.  Johnston,  for  ap- 
pelleesi 


TAYLOR,  J.  John  T.  McMlchael,  the  ap- 
pellant, on  the  6th  day  of  January,  1890, 
filed  his  bill  in  equity  In  the  circuit  court 
of  Pasco  county  against  James  A.  Grady, 
as  sheriff  of  said  county,  and  against  the 
firms  of  Eckman  &  Vetsburg,  Frank  &  Co., 
Joseph  Rosenheim  8c  Co.,  Meinhard  Bros.  & 
Co.,  Hexter  A  Kohn,  A.  Einstein  Sons,  Ein- 
stein &  Lehman,  and  A.  R.  McCowan  &  Co., 
alleging  therein  that  on  the  6th  of  Decem- 
ber, 1889,  the  defendants  the  above-named 
firms  obtained  final  judgments  against  him, 
in  sundry  suits  in  assumpsit,  with  ancillary 
attachments.  That  on  the  2l8t  day  of  De- 
cember, 1889,  the  said  defendants,  upon  an 
affidavit  averring  that  the  stock  of  goods 
that  had  been  levied  upon  by  virtue  of  the 
attachments  In  said  suits  was  of  a  perishable 
nature,  obtained  an  order  at  law  from  the 
circuit  judge  for  the  sale  of  said  goods. 
That,  under  said  order,  the  defendant  Grady, 
as  sheriff  of  Pasco  county,  has  duly  adver- 
tised the  said  stock  of  goods  for  sale  on  the 
6th  day  of  January,  1890.  (Copy  of  the  sher- 
iff's advertisement  is  attached,  as  an  ex- 
hibit, to  the  bill.)  That  he  Is  the  head  of 
a  family  residing  in  this  state.  That  bla 
family  consists  of  himself,  wife,  and  two 
small  children.  That,  as  such  head  of  a 
fomlly,  he  Is  entitled  to  the  constitutional  ex- 
emption of  $1,000  worth  of  personal  prop- 
erty from  forced  sale  under  process  of  any 
court  That  he  has  never  bad  the  benefit, 
or  availed  himself,  of  said  constitutional  pro- 
vision. That,  subsequent  to  the  levy  of  said 
writs  of  attachments  and  executions  on  his 
property,  as  aforesaid,  by  the  defendant 
Grady,  as  sheriff,  your  orator  notified  the 
defendant  Grady,  In  his  official  capacity  as 
sheriff,  in  custody  and  control  of  your  ora- 
tor's property.  In  writing  and  In  person,  that 
your  orator  desired  to  avail  himself  of  his 
right  to  exempt  |1,000  worth  of  thq  property 
levied  upon,  or  so  much  as  might  be  neces- 
sary to  enable  him  to  avail  himself  of  the 
benefit  of  said  constitutional  exemption. 
That  said  Grady  refused  to  comply  with 
your  orator's  desire,  and  your  orator  again, 
on  the  2d  day  of  January,  A.  D.  1890,  served 
a  written  notice  on  said  defendant  Grady, 
as  such  sheriff,  of  his  desire  to  avail  him- 
self of  his  right  to  exempt  |1,000  worth  of 
personal  property  from  forced  sale,  and  offer- 
ing then  to  point  out  all  of  his  property,  and 
desiring  the  said  Grady,  as  sheriff,  to  make 
an  Inventory  of  the  same,  that  orator  might 
make  oath  to  Its  containing  a  true  and  per- 
fect list  of  all  his  personal  property,  so  that 
appraisers  might  be  appointed  to  appraise 
same  at  Its  cash  value,  In  order  tha.t  orator 
might  select  from  such  Inventory  of  personal 
property  an  amount,  according  to  such  ap- 
praisal, not  exceeding  $1,000,  and  exempt  the 
same  from  forced  sale  under  process  of  any 
court,  and  especially  from  the  sale  under  the 
said  order  of  this  court,  made  on  the  law 
side  thereof,  advertised  to  take  place  on  the 
6tb  of  January,  1890,  under  executions  Is 
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favor  of  the  defendante  the  said  firms  afore- 
said. And  your  orator  charges  that  the 
plaintiffs  in  said  executions,  who  are  the 
defendants  named  In  this  bill,  have  no  spe- 
cific Uen  upon  the  property  which  your  orator 
Is  entitled  to  have  exempted  to  him.  (A 
copy  of  the  demand  upon  Grady,  as  sheriff, 
'  Is  attached  as  a  part  of,  and  as  an  exhibit 
to,  the  bill,  and  is  as  follows:  "To  James  A. 
Grady,  Sheriff  of  Pasco  Coxmty,  State  of 
Florida:  I  desire  you  to  make  an  Inventory 
of  all  of  my  personal  property,  and  am  now 
ready  to  point  out  the  whole  of  my  personal 
property  to  yon,  so  that  you  may  make  an 
Inventory,  and  to  make  oath  that  said  in- 
ventory, when  taken,  contains  a  true  and 
perfect  list  of  all  of  my  personal  property,  so 
that  appraisers  may  be  appointed  to  appraise- 
the  same  at  its  cash  value,  in  order  that  I 
may  select  from  such  an  inventory  an 
amount  of  such  property,  accoraing  to  such 
appraisal,  not  exceeding  one  thousand  dol- 
lars, which  I  claim  and  desire  to  be  exempt 
from  forced  sale  under  the  laws  of  this  state, 
and  especially  from  sale  under  executions  In 
favor  of  Eckman  and  Vetsburg  et  al.  against 
myself,  as  advertised  by  you  to  take  place  on 
6th  day  of  January,  A.  D.  1890.  John  T. 
McMlchael.")  That  the  said  Grady,  as  sher- 
iff, combining'  and  confederating  with  the 
other  defendants  herein,  with  the  intent  to 
deprive  your  orator  of  his  constitutional  right 
to  an  exemption,  and  knowing  full  well  that 
your  honor  is  now  absent  from  Pasco  county 
on  the  circuit  in  Monroe  county,  in  the  city 
of  Key  West,  some  hundreds  of  miles  from 
railroad  communication,  so  that  no  order 
could  be  obtained  of  benefit  to  your  orator 
to  compel  him,  as  such  sheriff,  to  set  apart 
your  orator's  exemption,  and  desist  from  the 
sale  of  same,  and  taking  advantage  of  the 
order  of  sale  made  by  your  honor,  wherein 
it  Is  ordered  that  he,  as  sheriff,  do  pay  over 
the  proceeds  of  said  sale  to  be  had  on  Jan- 
uary 6,  1890,  to  the  said  plaintiffs  In  ex- 
ecution, has  absolutely  refused  to  entertain 
any  of  your  orator's  requests  or  demands 
that  he  comply  with  orator's  desire  to  have 
exempted  to  him  |1,000  worth  of  personal 
property,  and  have  the  same  selected  and  set 
apart  to  him,  out  of  the  goods  levied  on,  de- 
scribed In  the  advertisement  of  sale  hereto- 
fore referred  to  as  Exhibit  A,  before  said 
sale  should  take  place,  in  utter  disregard  of 
your  orator's  right  as  the  head  of  a  family 
in  the  premises.  That  if  said  sale  advertised 
to  be  made  by  said  sheriff  on  January  6,  1890, 
is  allowed  to  take  place,  it  will  of  itself  oper- 
ate to  defeat  your  orator's  constitutional  ex- 
emption, as  said  order  of  sale  is  for  the  sale 
of  a  certain  stock  of  goods,  wares,  and  gen- 
eral merchandise,  consisting  of  clothing, 
boots  and  shoes,  hats,  millinery,  dry  goods, 
etc.,  levied  upon,  as  the  property  of  your 
orator,  to  satisfy  executions  in  favor  of  the 
other  defendants  herein  specified.  That  said 
sale  is  to  be  for  cash,  and  the  proceeds  of 
«ale  are  to  be  paid  over  to  the  said  defend- 


ants, who  are  named  as  plaintiffs  In  said  ex- 
ecutions. That  said  property  so  advertised 
for  sale  is  about  all  of  the  personal  property 
now  owned  by  your  orator  In  the  state  of 
Florida,  and.  If  that  property  is  sold,  then 
there  will  none  be  left  from  which  to  select 
an  exemption,  and  your  orator  cannot  exempt 
the  proceeds  of  the  sale  of  same,  because  it 
Is  ordered  to  be  paid  over  to  the  defendants 
above  named,  as  plaintiffs  in  said  executions, 
and,  owing  to  the  absence  of  your  honor  in 
Key  West,  as  aforesaid,  the  proceeds  of  said 
sale  would  be  in  their  hands  before  any  or- 
der could  be  obtained  to  stay  the  same  in 
the  hands  of  the  defendant  Grady,  as  sheriff, 
or  to  pay  the  same  into  the  registry  of  the 
court,  and  the  injury  would  be  Irreparable, 
as  all  of  said  defendants,  the .  plaintiffs  In 
said  executions,  are  nonresidents  of  this 
state. 

The  bill  prays  that  the  defendants  be  re- 
strained and  enjoined  from  selling,  or  offer- 
ing for  sale,  the  property  levied  upon  and  ad- 
vertised to  be  sold  on  the  6th  day  of  January, 
A.  D.  1890,  until  after  your  orator  be  allowed 
to  select,  and  have  set  apart  to  him,  from 
sale,  an  amount  not  exceeding  $1,000  worth 
of  personal  property,  as  exempt  from  levy 
and  sale  under  process  of  any  court,  and  par- 
ticularly from  sale  under  the  said  executions 
in  favor  of  the  defendants,  especially  as  your 
orator  alleges  and  charges  that  said  defend- 
ants have  established  no  specific  Hen  upon 
any  of  said  property  for  the  purchase  money 
of  the  same.  There  is  a  prayer,  also,  for 
general  relief.  Said  bill  was  verified  by  the 
oath  of  the  complainant,  in  which  oath  he 
further  swore  that  be  was  unable  to  give 
bond  of  Indemnity,  or  other  security,  upon 
the  granting  of  the  restraining  order  prayed 
for. 

On  the  6th  day  of  January,  1890,  the  day 
the  blU  was  filed,  a  court  commissioner  for 
Pasco  county  made  an  order  in  said  cause 
restraining  the  said  sheriff  from  selling  the 
personal  property  of  the  complainant  adver- 
tised to  be  sold  on  January  6,  1890,  until 
$1,000  of  said  personal  property  shall  be  set 
apart  and  delivered  to  the  said  complainant, 
as  the  exemption  to  which  he  is  entitled  un- 
der the  constitution  and  laws  of  Flwida; 
but  It  was  stipulated  in  the  order  that  it 
should  not  be  construed  so  as  to  delay  the 
sale  of  other  property  advertised  to  be  sold 
on  said  day,  but,  on  the  contrary,  that  the 
said  personal  property  claimed  to  be  exempt 
shall  be  scheduled  by  him  immediately  upon 
the  issuance  of  said  orAer,  that  the  appraisal 
thereof,  as  the  law  directs,  shall  be  had  with- 
out delay,  and  that  the  sale  of  the  other 
property,  not  Included  In  that  exempted, 
should  proceed  as  advertised.  The  property 
so  selected  and  appraised  as  the  exemption 
was  further  ordered  to  remain  In  the  custody 
of  said  sheriff  until  the  further  order  of  the 
circuit  court 

The  defendants  in  said  bill  gave  notice  on 
the  13th  of  January,  1890,  that  on  the  Uth 
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day  of  that  month  they  would  move  before 
tiie  drcult  Judge,  at  his  office  at  Bartow, 
Fla.,  to  reverse  and  vacate  the  order  made  in 
said  cause  by  said  court  commissioner,  and 
for  an  order  dismissing  the  bill  ui)on  the  fol- 
lowing grounds:  (1)  That  said  court  com- 
missioner did  not  hare  the  power  to  make  the 
order  he  made,  nor  any  order  in  the  premises; 
(2)  that  there  la  no  equity  in  the  bill;  (3) 
that  said  property  was  not  exempt  under 
the  exemption  laws  of  the  state,  nor  any 
part  thereof;  (4)  that.  If  said  property  ever 
had  been  exempt,  said  McMlchael  had 
waived  his  right  to  said  exemption;  (5)  that 
no  bond  was  filed,  as  the  law  requires,  to 
Indemnify  plaintiffs  in  (ixecntion,  nor  had  the 
■aid  McMlchael  paid  the  costs  in  the  proceed- 
Ingtf;  (6)  and  for  oihet  good  and  sufficient 
reasons  apparent  upon  said  proceedings. 

This  motion  came  on  to  be  heard  on  the 
Ifith  of  January,  1890,  and  the  circuit  Judge 
then  made  an  order  sustaining  said  motion, 
and  vacated  the  said  injunction  order,  and 
dismissed  the  bill.  From  this  order,  the 
complainant,  McMlchael,  appeals.  Tbe  court 
below  erred  in  granting  this  order,  particu- 
larly to  the  extent  that  it  goes  of  dismissing 
the  complainant's  bill.  As  to  the  first  ground 
of  the  motion  upon  which  the  order  appealed 
fix>m  was  made,  we  think  the  court  commis- 
sioner transcended  his  power  in  the  matter 
of  ordering  an  appraisement  and  scheduling 
of  the  property  claimed  to  be  exempt  EUs 
only  powra-  in  the  premises  was  to  grant  an 
iivjunctlonal  order  restraining  the  sale  of 
so  mnch  of  the  property  levied  upon,  and 
advertised  to  be  sold,  aa  was  exempted  to 
the  complainant  from  forced  sale.  Beyond 
this  he  had  no  anthorlty  to  go;  but  that  he, 
as  anch  court  commissioner,  did  have  the 
authority,  during  the  absence  ftom  the  coun- 
ty of  the  drcult  Judge,  to  grapt  a  writ  of 
Injunction  in  any  cause  in  which  a  circuit 
judge,  if  present,  could  have  granted  such 
writ,  there  ean  be  no  question,  under  the 
pcovialons  of  section  U  of  article  S  of  the 
constitotlon  of  1886. 

The  second  ground  of  said  motion  should 
properly  have  been  set  up  in  the  form  of  a 
demurrer  to  the  bill,  but,  aa  the  circuit  Judge 
most  have  considered  the  same  in  making 
the  order  of  dismissal  of  the  bill,  we  also  will 
treat  it,  in  the  consideration  of  the  question 
it  presents,  as  being  tantamount  to  a  demur- 
rer to  the  bill.  We  cannot  agree  that  there 
la  no  equity  In  the  complainant's  bilL  Or- 
dinarily, a  court  of  equity  would  have  no 
jurisdiction  to  entertain  a  bill  predicated  up- 
on the  facts  set  up  in  this  bill,  and  praying 
the  relief  therein  sought;  but  by  chapter 
3246,  Laws  approved  March  7,  1881,  entitled 
"An  act  to  enlarge  the  equity  Jurisdiction  of 
the  circuit  courts,"  the  Jurisdiction  in  equity 
la  expressly  conferred  upon  the  circuit  courts, 
and  the  Judges  thereof,  upon  bill  filed,  to 
enjoin  and  restrain  the  sale  of  all  property, 
real  or  personal,  that  is  exempt  from  forced 
■ale,  under  the  constitution  and  laws  of  this 


state;  and,  by  section  2  of  that  act,  said 
courts  are  further  clothed  with  Jurisdiction  in 
eqully,  upon  bill  filed,  to  order,  adjudge,  and 
decree  the  setting  aside  the  homestead,  and 
exemptions  of  personal  property,  from  forced 
sale  under  said  constitution  and  laws;  and, 
by  section  3  of  the  same  act,  said  courts  are 
further  given  Jurisdiction  In  equity,  upon  bill 
filed,  to  enjoin  and  restrain  a  sheriff  or  other 
officer  trom  setting  aside  real  or  personal 
property,  as  exempt  from  forced  sale,  when 
the  same  la  not  exempt;  and  to  adjudge  and 
decree  the  vacation  of,  and  to  annul,  all  ex- 
emptions made  and  set  aside  by  any  sheriff 
or  other  officer,  when  the  same  has  been  ille- 
gally and  improperly  made;  and  to  order 
the  sale  of  the  same,  or  so  much  thereof  aa 
may  be  legal,  equitable,  and  proper  to  be 
sold,— thus  giving  to  our  courts  of  equity  full 
and  complete  Jurisdiction  over  the  matter 
of  homesteads  and  exemptions,  not  only  to 
adjudicate  as  to  the  right  of  the  party  there- 
to, but  to  control  and  direct  the  setting  apart 
thereof,  and  to  restrain  interference  there- 
with by  any  inhibited  process  of  law,  and  to 
pass  ui)on  and  adjudicate  the  propriety  of 
any  exemption  set  apart  by  any  officer,  and 
to  rectify  it  if  improi)er. 

The  bill  here  makes  out  a  prima  fade  case 
entitling  the  complainant  to  an  exemption  of 
$1,000  worth  of  the  property  levied  upon  and 
advertised  to  be  sold  by  the  defendant  sher- 
iff, under  the  executicms  in  favor  of  the  other 
defMidants,  from  forced  sale  under  said  pro- 
cesses of  law;  and  the  case,  aa  made  by  the 
bill,  entities  the  complainant  to  the  lnt»posl- 
tiOD  of  a  court  of  equity,  not  only  to  restrain 
the  alleged  threatened  sale  of  property  claim- 
ed to  be  exempt,  but  to  pass  upon  and  adju- 
dloite  his  right  to  such  exemption  out  of  the 
particular  propoty  claimed  to  be  exempt, 
and,  if  he  be  found  to  be  entitied  to  have  the 
same  exempted  to  him,  then  to  order  and  di- 
rect the  allotment  thereof  to  him.  If  there 
waa  anything  that  disentitied  him  to  an  ex- 
emption out  of  this  particular  property,  the 
court,  in  the  exercise  of  its  equity  jurisdic- 
tion, could  have  so  declared;  but  the  facts 
that  would  have  defeated  such  exemption 
right  therdn  should  have  been  set  up  in  the 
orderly  way,  by  answer  to  his  bill,  and  duly 
sustained  by  proofs,  and  not  left  to  surmise 
upon  a  bare  moticm,  unsupported  by  proofs, 
aa  was  done  here.  The  third  ground  of  said 
motion,  to  thb  effect  that  said  prop^ly  waa 
not  ^empt  under  the  exemption  laws,  nor 
any  part  thereof,  la  a  traverse  at  a  material 
fact  aUeged  in  the  complainant's  bill,  and  la 
not  a  proper  ground  of  assault  by  motion  up- 
on a  blU  in  equity,  but  should  be  set  up  and 
urged  by  answer,  and  sustained  by  formal 
proof.  Upon  a  motion  of  the  kind  made  here, 
this  ground  could  not,  and  should  not,  have 
been  entertained  or  considered,  unless  the 
bill  upon  its  face,  by  Its  own  allegations,  had 
shown  that  the  property  claimed  therein  to 
tie  exempt  waa  not.  In  law,  aabject  to  aucb 
exemption. 
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Vndex  tbe  fourth  ground  of  the  motion.  It 
18  urged  here  that,  If  the  complainant  erer 
was  entitled  to  an  exemption  out  of  this 
property,  be  has  waived  his  right  thereto, 
as  shown  by  hla  bill,  because  the  property 
bad  been  seized  by  attachment  writs  in  said 
suits  some  time  prior  to  tbe  rendition  of  final 
Judgments  in  such  suits,  and  that  the  com- 
plainant should  have  interposed  bis  claim  to 
exemption  out  of  said  property  promptly  aft- 
er the  levy  of  said  attachments;  that  by 
waiting  to  assert  his  right  until  after  said  at- 
tachments had  been  merged  Into  final  judg- 
ments, and  until  after  the  court,  by  Its  order, 
had  directed  a  sale  of  the  property  to  satisfy 
such  judgments,  he  had  waived  his  right.  In 
support  of  this  proposition,  we  are  cited  to 
the  cases  of  Harlan  v.  Haines,  125  Pa.  St 
48,  17  Atl.  248,  and  Stanton  v.  French,  83 
CaL  104,  23  Fac.  355,  and  State  y  Manly, 
15  Ind.  8,  cited  by  Thompson,  in  his  work 
on  Homestead  Exemptions,  to  sustain,  the 
text  of  section  826.  In  the  latter  case,  from 
Indiana,  It  is  held  that,  after  the  court  has 
rendered  flnai  judgmait  for  the  sale  of  prop- 
erty attached,  it  is  too  late  for  the  defendant 
to  claim  it  as  exempt;  but  it  is  also  held  that 
the  defendant  has  the  right  there  to  set  up 
hla  claim  to  the  exemption  as  a  defense  to 
the  attachment  The  exemption  claimed 
there  was  undor  a  statutory  provision,  and 
the  court;  In  that  case  treats  the  final  judg- 
ment rendered  In  the  attachment  suit  as  be- 
ing res  adjudlcata  of  tbe  defendant's  right 
to  the  exemption  out  of  the  propoiy  attach- 
ed. By  not  setting  up  his  claim  to  the  ex- 
emption before  the  trial  of  the  attachment 
suit,  In  which  he  could  have  made  his  right 
thereto  an  issue,  he  Is  held  to  have  waived 
the  right  In  the  California  case,  the  party 
claiming  the  exemption  waited  In  silence  un- 
til the  office  had  sold  his  property  claimed 
as  exempt,  under  a  judgment  and  execution 
against  him,  and,  after  the  sale,  sued  the  offi- 
cer for  the  value  of  the  property  sold.  The 
court  there  h(dds  that,  "while  the  law  ex- 
empts certain  property  of  a  judgment  debtor 
from  execution  and  forced  sale,  such  exempt 
tion  Is  a  pa'sonai  privilege,  which  may  be 
waived  by  the  debtor,  and  a  failure  to  claim 
the  property  as  exempt,  when  levied  on  to 
satisfy  a  judgment  against  him,  within  a  rea- 
sonable time  thereafter,  is  a  waiver  of  the 
exemption  right,  and  the  officer  selling  ex- 
empt property  without  such  claim  of  exemp- 
tion is  not  liable  for  the  value  thereof."  The 
Pennsylvania  case  rested  upon  a  statute  giv- 
ing the  right  of  exemption.  In  that  case  the 
court  says:  "The  exemption  statute  of  April 
0,  1849,  is  not  8^-ezecuting.  It  extends  a 
privilege  to  the  debtor  which  he  may  claim 
or  waive,  and  It  is  operative  only  on  his  de- 
mand. In  connection  with  the  privilege  it 
confers  on  the  debtor  Is  the  duty  which  rests 
on  him  of  promptly  claiming  it  When  a 
debtor  has  notice  of  the  seizure  of  his  prop- 
erty on  executicHi  process,  he  must,  without 
unnecessary  delay,  claim  bis  exemption,  cr 


he  wlii  lose  It  It  Is  a  right  which  may  be 
defeated  by  his  laches,  or  may  be  protected 
by  his  vigilance." 

In  so  far  as  these  decisions  may  be  perti- 
nent to  the  question  luidtf  discussion,  they 
cannot  be  applied  to  the  exemption  provi- 
sions of  our  constitution  and  laws. 

Our  constitution  does  not  contemplate  that 
the  right  to  the  exemption  that  It  gives  shall 
be  adjudicated  and  passed  upon,  as  an  issuer 
in  any  proceeding  Instituted  to  enforce  a 
debt,  or  to  put  a  debt  Into  the  form  of  a  judg- 
ment, but  shields  the  property  It  exempts 
"trom  forced  sale  under  the  process  of  any 
court"  Its  Inhibitory  hand  Is  not  actively 
lifted  until  a  forced  sale  under  the  process  of 
some  court  is  attempted.  When  such  sale 
is  attempted,  then,  no  matter  when  it  ■may 
be,  the  party  clothed  with  the  right  can  call 
upon  the  proper  courts  to  apply  the  shield 
that  the  constitution  guaranties  to  him. 
That  he  may  waive  the  right  of  action 
that  he  might  have  against  an  officer,  for 
damages  for  a  wrongful  sale  of  exempt 
property,  by  standing  idly  by,  without  pro- 
test, imtil  after  the  sale  was  made,  we  ate 
not  prepared,  nor  are  we  called  upon  now, 
to  decide;  but  we  are  satisfied  that  there  can 
be  no  waiver  of  the  constitutional  right;  by 
a  failm'e  to  assert  or  claim  it  until  the  forced 
sale  is  ordered  or  attempted,  that  is  Inhibit- 
ed by  the  organic  law.  In  the  case  of  Car- 
ter's Adm'rs  v.  Carter,  20  Fla.  558,  this  court: 
has  expressly  repudiated  the  doctrine  of  the 
Pennsylvania  cases,  and  has  ranged  itself  on 
the  Bide  of  those  courts  that  hold  that  a  party 
entiUed  to  the  benefit  of  the  exemption  can- 
not waive  it  by  an  express  agreement  to  that 
eoiect  contained  In  a  promissory  note;  that 
such  an  agreement  In  a  promissory  note  is 
inoperative,  as  against  the  policy  of  the  ex- 
emption laws.  The  decision  of  the  court  In 
that  case  Is  put  upon  the  ground  that  "the 
object  of  ecemption  laws  is  to  protect  peo- 
ple of  limited  means,  and  their  families,  in 
tbe  enjoyment  of  so  much  property  as  may 
be  necessary  to  prevent  absolute  pauperism 
and  want,  and  against  the  consequence  of 
Ul-advlsed  promises,  which  their  lack  of  judg- 
ment and  discretion  may  have  led  them  to 
make,  or  which  they  may  have  been  induced 
to  enter  into  by  the  p»'suasions  of  others." 
in  that  case  It  was  also  held  that,  when  prop- 
erty which  may  be  claimed  as  exempt  from 
tbe  satisfaction  of  debts  has  been  sold  or 
converted  into  funds  by  administrators,  the 
heirs  entitied  may  claim  the  value  out  of 
the  funds  In  the  hands  of  the  administrators. 

If  a  party  entitied  to  the  exemption  cannot 
waive  it  by  express  agreement  in  a  promis- 
sory note,  founded  on  a  valuable  considera- 
tion, because  his  family  have  an  Interest  in 
It,  and  because  It  would  be  against  the  policy 
of  the  law  thus  to  allow  him  to  d^eat  the 
protection  that  Is  designed  for  his  family.  It 
would  seem  to  follow,  as  a  corollary,  that  he 
could  not  effect  such  a  waiver  by  parol  dec- 
larations, or  by  more  negative  silence^  or 
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failure  tu  act;  or,  as  Tbompson  puts  it  In  bis 
work  on  Homestead  Exemptions  (section 
823),  "a  right  which  I  cannot  part  with  by 
express  contract,  because  it  Is  only  in  part 
mine,  I  cannot,  toe  the  same  reason,  lose  by 
estoppel  In  consequence  of  my  own  act  or 
failure  to  act" 

The  tlfth  ground  of  the  motion  was  tlutt 
the  injunction  was  improperly  granted,  with- 
out any  tmnd  of  indemnity  being  required 
from  the  complainant  to  the  defendant.  The 
act  of  February  14,  1861,  c.  1098  (section  19, 
p.  168,  McOlel.  Dig.),  expressly  provides  that 
In  all  suits  In  equity,  where  summary  pro- 
cess by  injunction  Is  prayed,  and  the  bill  jus- 
tittes  such  process,  and  affidavit  sliall  be 
made  of  the  truth  of  the  statements  of  the 
bin,  and  that  the  complainant  is  unable  to 
give  bond  of  Indemnity  or  other  security,  the 
chancellor  shall  recdve  ex  parte  evidence  of 
the  truth  of  the  statements  of  the  bill,  and 
of  the  accompanying  affidavit,  and,  if  they 
shall  appear  to  be  true,  shall  grant  such  pro- 
cess without  requiring  security.  Thompson 
V.  Maxwell,  16  Fla,  773. 

The  complainant,  in  the  verification  of  his 
bill,  complies  with  the  requirements  of  this 
provision  of  the  law;  therefore,  there  was  no 
Impropriety  in  the  granting  of  tho  injunction 
on  the  ground  of  the  absence  of  a  bond. 

The  court  below  was  in  error  In  dissolving 
tbe  injunction  upon  the  showing  made  on  the 
motion  for  that  purpose,  and  was  clearly  in 
error  in  ordering  a  dismissal  of  the  plaintifC's 
bill.  The  bill  made  a  case,  on  the  complain- 
ant's behalf,  that  prima  fade  entitled  him 
to  the  relief  prayed  at  tne  hands  of  the  court, 
and  required  an  answer  in  due  form  to  over- 
come it  The  complainant  upon  the  showing 
mad^  was  entitled  to  be  heard  with  his 
proota,  and  It  was  error  to  dismiss  him  from 
the  court  in  a  fEishion  so  summary  and  un- 
ceremonious. The  decree  appealed  from  is 
reversed,  with  directions  to  reinstate  tlie  in- 
junctional  feature  of  the  order  made  by  the 
ooort  commissioner.  * 
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WARBUBTON  v.  COUMBE. 
(Supreme  Court  of  Florida.    July  16,  1894.) 

MeOHANIOS'  and  LaBOKERS'  tiIEI78  —  BZTBHT  AKD 

Ddration. 

1.  Section  10,  c.  3747,  Laws  1887,  ap- 
proved June  3,  1887,  giving  to  the  booklceepers, 
clerics,  etc.,  of  merchants,  transportation  com- 
panies, and  odier  corporanona  a  lien  upon  the 
stock,  fixtures,  and  other  property  of  such  mer- 
chants, transportation  companies,  etc.,  to  the 
extent  of  the  value  of  any  labw  {>erformed  in 
the  conduct  of  their  bnsmess,  does  not  give 
snch  lien  to  the  bookkeeper  of  a  person  engaged 
in  the  sawmill  business,  upon  the  mill  and  oth- 
er property  of  his  empiover. 

2.  Said  chapter  3747,  Laws  1887,  approved 
Jane  3,  1887,  did  not  become  c^erative  or  ef- 
fective as  law  until  the  expiration  of  60  days 
after  the  final  adjournment  of  the  lemslature 
that  enacted  it  or  until  August,  1887.  No 
lien  could  be  acquired  under  it  for  any  labor 
performed  prior  to  the  time  it  became  operative 
••law. 


3.  TTnder  section  IT  of  said  chapter  3T47, 
Laws  1887,  the  liens  provided  for  therein  spring 
into  existence  at  the  time  any  labw  is  done  or 
material  is  famished  for  which  a  lien  is  given, 
and  such  liens  live  only  for  six  months  from 
the  last  day  upon  whicii  snch  labor  was  done 
or  material  furnished.  If  no  proceeding  is  in- 
stitnted  within  that  time  to  enforce  such  liens, 
they  lapse  and  expire. 
(Syllabus  by  the  Court) 

Error  to  circuit  court,  Polk  county;  Q.  A. 
Hanson,  Judge. 

Walter  R.  Coumbe  sues  Piers  B.  Warburton 
to  enforce  a  laborer's  lien.  Judgment  for 
plaintiff,  and  defendant  brings  error.  Re- 
versed. 

Poster  &  Gunby,  for  plaintiff  in  oror. 
Tudker  &  Clark,  for  defendant  in  error. 

TAYLOR,  J.  Walter  R.  Coumbe,  the  de- 
fendant in  error,  sued  Warburton,  the  plain- 
tiff in  error,  in  the  circuit  court  of  Polk  coun- 
ty, by  the  summary  statutory  proceeding,  in 
attachment  to  enforce  an  alleged  labor- 
er's lien  upon  c^tain  lots  of  land  in  Polk 
county,  and  a  steam  sawmill  and  machinery 
located  thereon.  The  amount  of  the  dalm 
sued  for  was  $608.79.  The  lien  Is  claimed 
and  sought  to  be  enforced  under  the  provi- 
sions of  chapter  3747,  Laws  1887,  approved 
June  3, 1887.  The  labor  paf ormed  for  which 
tbe  lien  is  daimed  was  chiefly  that  of  book- 
keeper for  the  defendant  in  his  sawmill  busi- 
ness, and  In  other  business  enterprises  in 
which  tbe  defendant  was  engaged.  A  no- 
tice of  the  lien  was  filed  In  the  circuit  court 
clerk's  office  on  February  21,  1888,  and  the 
summary  suit  by  attachment  to  enforce  it 
was  instituted  on  tbe  same  day. 

The  items  of  the  account  for  which  ^e 
lien  is  claimed  are  as  follows: 
1885,  Jany.  901. 
Part  of  traveling  expense  N.  T.  to 

Acton  $     10  00 

Salary  25th  Jany.,  1885,  to  30th 
April,  1886,  ^  months,  at  $40 

per  month   130  00 

Salary  1st  May.  1885,  to  18th  Feb- 
ruary. 1888,  33  months,  18  days, 

at  160  per  month 2,016  00 

Extra  salary  while  drumming,  from 
February,  1886,  to  end  of  April, 
1887,  say  12  montiis,  at  $15  pw 
mouth  180  00 

$2,336  00 
Cr.  by  payments 1,727  21 

Balance  sued  for $608  70 

The  cause  was  submitted  to  a  jury,  who 
returned  a  verdict  for  $600,  upon  which  the 
court  entered  judgment  against  the  defendant 
for  $600,  besides  the  costs,  and  the  further 
sum  of  $100  as  an  attorney's  fee  for  the  en- 
forcement of  the  lien.  To  this  judgment  the 
defendant,  Warbnrton,  has  sued  out  a  writ  of 
error. 

Various  errors  are  assigned,  but  we  shall 
notice  but  one  of  them,  as  tliat  will  dispose  of 
the  whole  case.  The  defendant  moved  for  a 
new  trial  upon  the  ground  that  the  verdict 
was  contrary  to  tbe  evidence  and  contrary 
to  law.    To  sostain  bis  alleged  lien  the  plain- 
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tut  testified  that  Warbnrton  represented  vari- 
ous large  bustness  Interests,  snch  as  Key 
West  Gaslight  Company,  agmt  for  Hanbory 
lands,  also  general  land  agent  "For  all  these 
yarions  agencies  I  kept  the  books,  attended  to 
the  correspondence,  and  did  such  other  things 
as  directed  by  Warburton.  I  was  book- 
keeper and  manager  for  the  Acton  Sawmill. 
I  also  acted  as  clerk  and  caters  for  the 
Acton  Hotel,  that  Mr.  Warburton  owned, 
during  the  time  I  worked  for  him."  He  says 
further  that  the  sawmill  dosed  down  in  June, 
A.  D.  188T,  and  did  not  run  again  up  to  the 
time  be  quit  the  employment  of  Warburton. 
From  the  time  the  mill  shut  down  to  the 
time  he  quit  the  defendant's  employment, 
he  says  that  he  drummed  for  the  sale  of  the 
lumber  on  hand,  and  also  tried  to  sell  the 
mill.  The  plaintiff  in  his  pleadings  bases  his 
claim  to  a  lien  under  these  proofs  upon  sec- 
tion 10  of  said  chapter  3747,  Laws  1887,  ap- 
proved June  3,  1887,  tliat  is  as  follows:  "Sec. 
10.  That  bookkeepers,  clerks,  agents,  porters 
and  other  employes  of  merchants  and  trans- 
portation companies  and  other  corporations, 
shall  have  a  lien  of  superior  dignity  to  all 
others  upon  the  stock,  fixtures  and  other 
property  of  such  merchants  and  transporta- 
tion companies  and  other  corporations,  to  the 
extent  of  the  amount  of  any  labor  performed 
in  the  conduct  of  the  business  of  said  mer- 
chant, transportation  company  or  other  cor- 
poration." There  is  no  special  provision  in 
this  statute  putting  it  in  force  earlier,  than  the 
time  limited  by  section  18,  art  3,  of  the  con- 
stitution of  1885,  for  all  laws  to  become  ef- 
fective, viz.  60  days  after  the  final  adjourn- 
ment of  the  legislature  enacting  them.  It 
did  not,  therefore,  become  operative  or  ef- 
fective until  August,  1887,  and  no  lien  could 
be  acquired  under  It  until  it  became  effect- 
iva  The  operations  of  the  mill  on  which 
he  claims  the  lien  were  shut  down,  accord- 
ing to  his  own  evidence,  in  June,  1887,  and 
it  did  not  resume  again  dining  the  time  of 
his  service.  The  only  s^vice  or  labor  that 
he  performed.  In  any  way  connected  with  the 
mill  business  of  the  defendant,  subsequent 
to  June,  18^7,  vras  In  drumming  for  the  sale 
of  lumber  on  hand,  and  making  efforts  to 
sell  the  mill  for  the  defendant  For  these 
latter  services  he  was  cotainly  not  entitied 
to  any  lien  upon  said  mill,  or  upon  the  land 
on  which  it  was  located.  Section  10  of  the 
statute,  upon  which  he  relies  for  his  lien, 
gives  the  bookkeep^s,  derks,  agents,  porters, 
and  other  employes  of  mffchants,  transporta- 
ti(m  companies,  and  corporations  such  lien, 
but  the  defendant  here  is  shown  not  to  be- 
long to  eith«  of  these  classes.  He  was 
neither  a  merchant  a  transportation  com- 
pany, nor  a  corporation.  But  again,  sup- 
pose we  should  attach  some  importance  to 
the  very  general  assertion  of  the  plaintiff  that 
the  services  for  which  he  claims  this  lien 
were  tiiose  of  general  manager  for  the  de- 
fendant's mill,  and  should  hold  that,  under 
the  provisions  of  section  2  of  the  statute  re- 


ferred to,  a  general  manager  of  &  mill  was 
one  of  the  persons  who,  under  that  section, 
are  given  a  lien  upon  miUs  for  any  labor 
done  in  the  construction,  repairing,  or  opera- 
tion thereof:  even  then,  under  the  proofs,  he 
was  not  entiUed  to  a  recovery  In  this  action; 
and  why?  The  proof  shows  that  the  mill 
ceased  operations,  in  June,  1887.  His  suit  to 
enforce  his  supposed  lien  thereon  was  not  in- 
stituted untU  February  21,  1888,  more  than 
seven  months  after  any  labor  was  performed 
by  him,  according  to  his  own  statement  In 
connection  with  the  operation  of  such  mill. 
Section  17  of  said  statute  provides  "that  the 
liens  provided  for  in  this  act  shall  be  creat- 
ed at  the  time  any  labor  is  done  or  material 
furnished,  and  shall  continue  for  six  months 
from  the  last  day  upon  which  such  labor  was 
done  or  material  furnished."  At  the  time 
that  he  tostituted  his  action  to  enforce  It  the 
plaintiff's  Hen,  If  he  was  ever  entitied  to  one, 
bad  lapsed  and  expired.  We  do  not  think 
that  the  proof  shows  that  the  plaintiff  was 
ever  entitied  to  any  lien  upon  the  defendant's 
property;  but  even  if  It  be  conceded  that  he 
did  have  such  lien,  the  proof  shows  deariy 
that  it  had  lapsed  and  exphred  before  action 
brought  to  enforce  it  He  was  tho-efore  not 
entitied  to  a  recovery  In  the  form  of  action 
adopted,  and  the  verdict  therein  was  contrary 
to  the  evidence,  and  contrary  to  the  law  of 
the  case.  The  Judgment  is  therefore  re- 
versed, and  a  new  trial  awarded. 


04   FUu     iU) 
OITT  OK  ORLANDO  v.  GWODINa  et  al. 
(Supreme  Court  of  Florida.    July  16,  1881.} 

ALTBRATION  of  ISBTBUIUST — FLBAItmO^BOBOBIt 

'    OF  Proof  to  Expi.ain— Partibs  —  Admihibtra- 

TOB  OF  UeCEASED  OBLIOOR. 

1.  A  suit  upon  a  bond,  made  payable  to 
the  mayor  of  an  incorporated  city  or  town  and 
his  successors  in  office,  to  aecure  the  faithful 
performance  of  the  duties  of  Its  clerk  and  treas- 
urer, should  be  brought  in  the  name  of  the 
mayor,  for  the  use  of  such  dty  or  town. 

2.  When  an  instrument  is  offered  in  evi- 
dence that  is  assailed  as  having  been  mate- 
rially and  nnauthoricedly  altered  after  execu- 
tion by  interlineatiMi  or  otherwise,  if  the  altera- 
tion is  in  itself  susiMcious, — as  if  it  appears  to 
be  contrary  to  the  probable  meaning  or  the  in- 
strument as  it  stood  before  the  insertion  of  the 
alteration,  or  if  it  is  in  a  handwriting  difleroit 
from  the  body  of  the  instrnmeot  or  appears  to 
have  been  written  with  different  ink, — tn  all 
such  oases,  if  the  court  considers  the  alteration 
suspicious  on  its  face,  the  presumption  will  be 
that  it  was  an  unauthorized  alteration  after 
execution,  and  the  onus  would  rest  with  the  party 
offering  the  instrument  to  explain  it  On  tM 
other  band,  if  the  alteration  apt>ear8  in  the 
same  handwriting  with  the  original  instm- 
ment,  and  bears  no  evidence  on  its  face  of 
having  been  made  subsequent  to  its  execution, 
and  especially  if  it  only  makes  clear  what  was 
the  evident  intention  of  the  parties,  the  law 
will  presume  that  it  was  made  in  giood  faith, 
and  before  execution;  and  in  the  latter  cases 
the  onus  would  be  cast  upon  the  party  alleg- 
ing an  unauthorized  alteration  to  show  that 
it  was  unauthorized  in  fact 

3.  Where  a  bond  or  other  obligation  with 
sureties  is  uuauthorizedly  altered  after  execu- 
tion by  a  stranger  to  sndi  instrument  without 
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the  knowledge,  sanction,  connivance,  or  procnre- 
laeat  of  the  payee,  such  alteration,  aa  between 
the  payee  and  Buretiee,  will  not  avoid  the  in- 
strnment  and  release  the  sureties,  bnt  it  re- 
mains in  full  force  as  it  stood  In  its  original 
form  prior  to  its  alteration. 

4.  In  order  to  render  a  bond  or  other  in- 
strument admissible  in  evidence  to  sustain  a 
suit  thereon,  that  has  been  materially  and  un- 
anthorizedly  altered  after  execution,  under  cir- 
-cnmstances  that  do  not  avoid  its  obligatory 
force  and  effect  in  its  original  unaltered  form, 
the  declaration  must  be  so  framed  as  to  seek 
recovery  thereon  in  its  original,  unaltered  form. 

5.  The  administrator  of  a  deceased  obligor 
cannot  be  jointly  sued  in  the  same  action  with 
surviving  obligors.  The  form  of  the  judgment 
against  the  one  is  de  bonis  testatoris,  and 
against  the  others  de  bonis  propriis,— two  forms 
of  judgment  that  the  law  courts  cannot  blend 
into  one. 

(Syllabus  by  the  Court) 

Appeal  from  circuit  court.  Orange  county; 
John  D.  Broome,  Judge. 

Action  by  the  city  of  Orlando,  by  F.  S. 
Chapman  as  its  mayor,  against  Charles  T. 
Gooding  and  othars.  Plaintiff  entered  a  non- 
suit, and  appeals.    Affirmed. 

J.  M.  Cheney,  for  appellant  Hammond  & 
JackstHi,  for  appellees. 

TAYLOK,  J.  The  dty  of  Orlando,  by  F. 
S.  Chapman,  as  Its  mayw,  sued  Charles  T. 
Gooding,  as  principal,  James  J.  Patrick,  Na- 
thaniel C.  Motley,  and  Mary  Sweetapple,  aa 
administratrix  of  the  estate  of  Henry  Sweet- 
apple,  deceased,  as  sureties.  In  the  circuit 
court  of  Orange  county,  for  an  alleged  de- 
falcation of  $843.50  by  Gooding,  upon  a  bond 
given  by  Gooding,  as  principal,  to  E.  3.  Reel, 
as  mayor  of  the  city  of  Orlando,  and  bis  suc- 
cessors In  office,  to  secure  the  faithful  per- 
formance by  Gooding  of  his  duties  as  clerk 
and  tceamree  of  said  city,  and  the  faithful 
application  of  all  funds  of  said  city  that 
might  come  to  his  hands  as  such  clerk  and 
treasurer.  The  declaration  contains  but  one 
count,  and  sedu  to  recover  upon  the  fbllow- 
Ing  bond,  attached  thereto  as  the  cause  of 
action: 

"State  of  Florida,  County  of  Onnge—ea. 
Know  aU  men  by  these  luresents  that  we, 
Oharies  T.  Gooding,  as  principal,  and  J.  J. 
Patrick  and  H.  Sweetapple  and  N.  G.  Mot- 
ley, as  sureties,  are  held  and  firmly  bound 
nnto  B.  J.  Reel,  mayor  of  the  city  of  Orlando, 
and  his  snocessors  in  ofilce,  in  the  sum  of 
three  thousand  dollars,  as  follows:  The 
said  Charles  T.  Gooding,  as  principal,  in 
tbe  sum  of  three  tbonsand  dollars,  the  said 
J.  J.  Patrick,  as  surety,  in  the  sum  of  one 
thousand  dollars,  the  said  H.  Sweetapple,  as 
surety,  in  the  sum  of  one  thousand  dollars, 
and  tiie  said  N.  C.  Motley,  as  siu^ty, 
In  the  snm  of  one  thousand  debars,  tor  the 
payment  whereof  well  and  truly  to  be 
made  we  hereby  bind  ourselves,  "jointly  and 
serenlly,'  our  heirs,  exeoubvs,  and  admin- 
istrators, firmly  by  these  presents.  Signed 
and  sealed  the  10th  day  of  November,  A. 
D.  1886.  The  ccmdition  of  the  above  obU- 
gatlon  is  sncb  that;  wbereas,  tlie  abore-boim- 


den  Charles  T.  Gooding  has  been  elected  as 
clerk  and  ex  offldo  treasurer  of  the  city  of 
Orlando,  and  is  about  to  enter  upon  the  du- 
ties of  said  office,  now,  if  the  said  Cbarlea 
T.  GootUng  shall  well  and  truly  perform  all 
tbe  duties  devolylng  upon  him  as  such  clerk 
and  treasurer  of  tbe  city  of  Orlando,  and  shall 
faithfully  account  for  all  moneys  which  shall 
pass  into  his  hands  by  reason  of  said  office,  as 
required  by  ordinances  of  the  said  city  of  Or- 
lando or  by  resolution  of  the  city  council, 
and  shall  deliver  to  his  successor  In  office 
all  books,  moneys,  and  other  property  which 
may  belong  to  said  cily  of  Orlando,  and 
which  may  be  in  his  hands  at  the  expiration 
of  bis  term  of  office,  then  this  obligation  to 
be  void;  else  to  remain  in  full -force  and 
effect  O.  T.  Gooding.  [Seal]  J.  J.  Pat- 
rick. [SeaL]  EC.  Sweetapple.  [Seal]  N. 
0.  Motley.  [Seal.]  Signed  and  sealed  in 
presence  of  A.  W.  Acree,  M.  Silver,  as  to  J. 
J.  Patrick.  S.  P.  Gooding,  M.  Sllvo-,  aa  to 
H.  Sweetapple.  B.  M.  Shepard,  M.  Silver, 
as  to  N.  C.  Motley." 

The  declaration  sought  to  recover  upon  tbe 
bond  in  the  form  in  which  it  is  presented 
above,  without  any  allegation  or  explana- 
tion as  to  changes,  alterations,  or  additions 
thereto  that  w&te  made  after  its  execution. 

The  defendants  Patrick  and  Motley  plead 
to  this  detdaration  as  follows:  (1)  Non  est 
factum.  (2)  That  after  the  execution  and 
delivery  of  said  bond  by  them  as  sureties, 
and  befnre  the  same  was  accepted  by  the 
plaintiff,  said  bond  was  materially  altered, 
without  their  knowledgre,  consent,  or  privity, 
by  interlining  and  inserting  the  words  "Joint- 
ly and  severally,"  in  the  covenant  thereof,  as 
now  set  ont  in  the  bond  which  is  attached 
to  the  declaration  herein;  and  that  said  al- 
teration was  made  by  the  defendant  Good- 
ing, or  by  his  procurement  or  direction,  with 
the  knowledge  and  by  the  authority,  con- 
sent, or  direction  of  the  plaintiff.  (3)  That 
the  plaintiff,  by  Its  ordinance,  duly  adopted 
and  approved,  without  the  privity  or  con- 
sent of  these  defendants,  extended  the  term 
of  office  of  the  principal  In  said  bond,  the 
defendant  Oharies  T.  Gooding,  as  its  clerk 
and  treasurer,  and  provided  that  he  should 
hold  his  said  office  until  December,  1887,  in- 
stead of  one  year-  trom  July  31,  1886,  the 
term  for  which  he  had  been  elected,  and 
thn-eby  extended  the  time  in  which  he  was 
required  to  render  his  final  account  and  set- 
tlement as  such  clerk  and  treasurer,  and 
enlarged,  varied,  and  extended  the  liability 
and  obligation  of  these  defendants  as  sure- 
ties. (4)  That  the  plaintiff  at  the  time  of 
the  commencement  of  this  suit  was,  and  still 
is.  Indebted  to  the  defendant  Gooding  in  the 
sum  of  $400,  for  fees  due  him  as  clerk  Crom 
the  plaintiff  In  mayor's  court  of  said  dty 
for  recording  the  records,  proceedings,  and 
ordinances  of  said  dty  and  ita  council  from 
tbe  3lBt  of  July,  1885,  to  tho  11th  day  of 
August,  A.  D.  1887,  which  should  be  allow- 
ed by  the  plaintifl  in  an  accounting  between 
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it  and  said  Gooding.  That  Gooding  Is  In- 
Bolveat,  and,  as  a  reduction  of  the  amount 
of  their  liability,  they  dalm  that  said  set- 
off should  be  allowed. 

The  defendant  Mary  Sweetapple,  as  admin- 
istratrix of  Henry  Sweetapple,  deceased, 
pleaded:  (1)  That  the  bond  sued  upon  was 
not  the  deed  of  her  Intestate;  (2)  the  same 
alteratlcm  In  the  bond  pleaded  by  the  other 
two  sureties  abore;  (?)  the  extension  by  <»• 
dlniince  of  the  term  of  office  of  Gooding,  as 
pleaded  by  the  other  two  sureties. 

These  pleas  w«e  demurred  to  by  the  plain- 
tiff upon  Tarlous  grounds.  The  demurrer 
was  overruled,  and  such  rulhig  Is  assigned  as 
error,  but  this  assignment  Is  not  urged  or  In- 
sisted upon  here,  and  we  treat  It  as  aban- 
doned. 

The  prindpol  defendant,  Gooding,  pleaded 
a  set-off  of  $601.50,  alleged  to  be  due  him 
from  the  plaintiff  dty  upon  an  account  for 
work,  lab<»:,  and  services  performed  by  him 
for  the  plaintiff  city  as  cleric,  and  for  fees  to 
which  he  was  entitled.  This  plea  was  de- 
murred to  by  the  plaintiff,  and  the  demurrer 
was  overruled,  and  such  rallng  Is  also  as- 
signed as  error,  but  is  not  insisted  upon  or 
urged  as  such  here,  and  we  treat  it,  too,  as 
abandoned.  Thereupon  issue  was  Joined  on 
all  the  pleas  filed  by  the  defendants.  The 
parties  proceeded  to  trial  before  a  Jury. 

The  plaintiff  offered  in  evidence  the  original 
of  the  bond  sued  upon,  that  showed  upon  its 
face  that  the  words  "Jointly  and  severally" 
had  been  interlined  tiierein.  Its  introduc- 
tion was  objected  to  by  the  defendants  upon 
the  ground  that  It  showed  upon  Its  face  that 
it  had  been  interlined,  and  that  it  became, 
therefore,  the  duty  of  the  plaintiff  to  prove 
tliat  such  Interlineation  was  done  either  be- 
fore its  execution,  or,  if  done  afterwards,  that 
it  was  by  and  with  the  knowledge,  sanction, 
and  consent  of  the  defendants.  The  court 
sustained  the  objectimi,  to  whidi  plaintiff 
excepted.  The  plaintiff  then  introduced  an 
expert  In  handwritings,  who,  after  examining 
the  bond,  testified  tliat  the  interlined  words 
'jointly  and  severally"  therein  were  in  the 
same  handwriting,  and  apparently  written 
with  the  same  ink,  as  were  the  names  of  the 
parties  writt^i  in  the  body  of  the  b<Hid,  and 
of  the  sevinal  amounts  that  the  soreties 
bound  themselves  for,  and  of  the  date  of  the 
instroment  "^ith  this  evidraice  the  plaintiff 
again  offered  the  bond  in  evidence,  but  it  was 
again  objected  to,  on  the  groond  tliat  the 
said  interlineation  tberehi  bad  not  been  suffi- 
ciently explained.  The  court  again  ruled  it 
ont,  to  which  the  plaintiff  excepted.  The 
plaintiff  then  introduced  the  defendant  Good- 
ing as  a  witness,  who  testified  that  the  bond 
offered  in  evidence  was  signed  by  himself  as 
principal,  and  by  the  said  sureties,  without 
having  the  interlined  words  "Jointly  and  sev- 
enUy"  therein.  That,  after  being  so  signed, 
it  was  left  with  him  by  the  sureties,  whereap- 
on  he  took  it  to  the  city  attorney,  Mr.  J.  D. 
Beggs,  soon  after  it  was  signed.    That  Mr. 


BeggB  told  him  the  form  of  it  was  all  right, 
except  that  the  wwds  "J<rfntly  and  severally" 
should  appear  in  the  bond,  and  indicated,  by 
a  pencil  mark,  the  place  where  they  should 
appear,  and  wh»e  they  do  now  appear,  and 
suggested  that  those  words  should  be  written 
in  the  bond.  He  then  took  the  bond  to  one 
M.  Silver,  who  had  witnessed  its  execution, 
and  told  him  what  Mr.  Beggs  had  said,  and 
asked  him  to  attend  to  it  That  some  time 
during  the  same  day  M.  Silver  returned  the 
bond  to  tilm  with  the  words  interlined  as 
they  now  appear  in  the  bond  offered.  He 
took  the  b^id  next  day  to  the  city  council, 
and  it  was  accepted  and  approved,  and  he  at 
once  assumed  the  duties  of  the  office.  That 
was  all  he  knew  about  It  The  plaintiff  then 
Introduced  in  evidence  the  following  state- 
ment of  facts,  that  by  written  consent  and 
agreement  was  introduced  as  the  evidence  of 
said  Silver:  "Silver  witnessed  the  signatures 
of  the  defendants  to  the  bond  sued  on,  as  is 
shown  by  said  bond,  and  took  the  Justifica- 
tions of  the  sureties  thereto.  That  thereaft- 
er, on  Noveml>er  10,  1886,  said  Silver,  at  the 
request  of  the  defendant  Gooding,  Interlined 
in  the  covenant  of  said  bond  the  words 
•Jointly  and  severally.'  That  he  (Silver)  in- 
terlined said  words  without  the  authorization 
of  defendants  Motley,  Patrick,  or  Sweetap- 
ple, and  not  in  their  presence,  and  that  he 
did  not  Inform  them,  or  either  of  them,  while 
said  Gooding  was  in  office  as  city  clerk;  nor 
did  either  of  them,  to  the  Icnowledge  of  said 
Silver,  ever  acquiesce  in  said  alteration  thwe- 
of.  That  the  words  Interlined  were  suggest- 
ed by  a  memorandum  made  in  pencil  on  the 
margin  thereof  in  the  handwriting  of  Mr.  J. 
D.  Beggs,  then  dty  attorney,  and  the  place 
where  said  words  were  to  be  interlined  was 
also  marked  hi  pendl,  and  the  same  were 
thereupon  inserted  by  him  as  above  stated." 
The  plaintiff  then  also  introduced  Mr.  J.  D. 
Beggs,  who  testified  that  on  the  10th  of  No- 
vember, 1886,  he  was  dty  attorney  for  said, 
dty  of  Orlando.  That  Gooding  came  to  Iiis 
office,  and  showed  him  the  bond:  It  was 
then  already  executed  by  the  iwincipal  and 
sureties.  "I  examined  it,  and  told  Gtoodingr 
that  it  was  all  correct  in  form  except  that  the 
words  'Jointiy  and  severaUy*  should  appear 
at  the  place  where  they  are  now  Interlined. 
I  told  him  he  could  have  the  words  writtea 
in  at  the  proper  place,  that  I  indicated  with  a 
lead  pendl,  and  I  also  wrote  the  words  to  be 
interlined  on  the  margin  in  pendl.  I  think, 
but  am  not  certain,  that  I  also  told  him  he 
could  make  the  interlineation  with  the  con- 
sent of  the  sureties.  I  banded  him  back  the 
bond,  and  he  went  off  with  it  saying  he 
would  fix  it  That  was  the  last  I  ever  saw 
or  heard  of  It  again,  that  I  rememlier  of." 
With  this  evldraice  the  plaintiff  again  offered 
the  bond  in  evidence,  bat  it  was  again  ot»- 
Jeded  to  by  the  defendants,  on  the  ground 
that  the  evidence  showed  that  it  was  not  en- 
titied  to  admission  in  evidence,  which  objee- 
tioa  the  court  again  sastaioed,  refusins  to 


Digitized  by 


Google 


Fla.) 


CITY  OF  ORLANDO  v.  GOODING. 


773 


allow  said  bond  to  be  admitted  In  evidencev 
to  which  ruling  the  plalntlfF  excepted,  wh^e- 
upon  the  plaintiff  entered  a  nonsuit,  and  ap- 
peals here,  asslg^nlng  as  errcnr  the  several  rul- 
ings of  the  court  refusing  to  admit  said  bond 
In  evidence. 

The  refusal  of  the  court  to  admit  the  bond 
In  evidence  when  It  was  flrst  offered  by  the 
plaintiff,  upon  the  ground  that  It  was  the 
plaintiff's  duty  flrst  to  explain  the  inter- 
lineation apparent  on  the  face  thereof,  raises 
the  q.ue8tlon:  Upon  whom  falls  the  burden 
of  proof,  in  the  flrst  instance,  to  account  for 
interlineations  or  other  obvious  alterations  In 
written  instruments  offered  In  evidence? 
This  question  has  received  diverse  answers 
by  different  courts,  and  four  different  rules 
have  been  announced  as  the  answer:  (1) 
That  an  alteration  apparent  on  the  face  of 
the  writing  raises  no  presumption  either 
way,  but  the  question  is  for  the  Jury;  (2) 
that  it  raises  a  presumption  against  the  writ- 
ing, and  requires,  therefore,  some  explana- 
tion to  render  It  admissible;  (3)  that  It  raises 
such  a  presumption  only  when  it  is  sus- 
picious on  its  face,  otherwise  not;  <4)  that  it 
is  presumed.  In  the  absence  of  explanaaon, 
to  have  been  made  before  delivery,  and  there- 
fore requires  no  explanation  In  the  flrst  in- 
stance. 1  Am.  &  Eng.  Enc  Law,  p.  612,  and 
citations.  The  last  or  fourth  rule  above  an- 
notmced  Is  the  one  that  has  been  adopted 
and  followed  here.  Stewart  v.  Preston,  1 
Fla.  10;  Kendrlck  v.  lAtham,  25  Fla.  819,  6 
South.  871.  In  the  latter  case  the  court  says: 
"Id  the  sbsence  of  evidence  to  the  contrary 
[italics  ours],  an  alteration  will  be  presumed 
to  have  been  made  contemporaneously  with 
the  execution  of  the  instrument,  and  proper- 
ly made,  if  nothing  appears  to  the  contrary." 
How,  or  from  whom,  or  from  what  source, 
the  evidence  to  the  contrary  is  to  be  made  to 
appear,  that  case  does  not  state,  bat  there  la 
nothing  therein  that  e\&a.  tends  to  deny  the 
proposition  that  the  evidence  necessary  to 
destroy  this  presumption  may  appear,  prima 
fade,  on  the  face  of  the  paper  itself,  from 
the  alteration  made.  We  think,  therefore, 
that  the  more  correct  rule  in  such  cases,  be- 
cause more  fully  stated,  is  the  following, 
from  the  decision  of  Judge  McCrary,  In  Cox 
▼.  Palmer,  1  McCrary,  431,  3  Fed.  16:  "If  the 
interlineation  Is  In  Itself  suspicious,— as  if  it 
appears  to  be  contrary  to  the  probable  mean- 
ing of  the  instrument  as  it  stood  before  the 
insertion  of  the  interlined  words,  or  tf  it  Is 
in  a  handwriting  different  from  the  body  of 
the  instnunent,  or  appears  to  have  been  writ- 
ten with  different  ink,— in  all  such  cases,  if 
the  court  considers  the  interlineation  sus- 
picious on  Its  face,  the  presumption  will  be 
that  it  was  an  unauthorized  alteration  after 
execution,  and  the  onus  would  rest  with  the 
party  oflolng  the  Instrument  to  explain  it 
On  the  other  hand,  tf  the  interlineation  ap- 
pears In  the  same  handwriting  with  the  orig- 
inal Instrument,  and  bears  no  evidence  on  Its 
face  of  having  been  made  subsequent  to  the 


execution  of  the  instrument,  and  especially 
if  It  only  makes  clear  what  was  the  evident 
Intention  of  the  parties,  the  law  wIU  pre- 
sume that  It  was  made  In  good  faith,  and  bor 
fore  execution;  and  in  the  latter  cases  the 
onus  would  be  cast  upon  the  party  alleging 
an  unauthorized  alteration  to  show  that  it 
was  unauthorized  In  fttct"  The  rule  thus 
announced  does  not  conflict  with  the  one 
adopted  heretofore  by  this  court  in  the  cases 
cited,  but  amplifles  It  only.  Under  this  rule 
—that  we  think  Is  the  correct  one— the  court. 
In  view  of  the  appearances  of  the  paper  of- 
fered, as  disclosed  by  the  evidence  of  the  ex- 
pert in  handwritings,  should  have  overruled 
the  first  objection  urged  against  the  admis- 
sion of  the  bond,  and  should  have  thrown 
the  onus  of  proof  to  sustain  the  alleged  ille- 
gality of  the  alteration  therein  upon  the  de- 
fendants, who  set  It  up  In  their  pleas  as  a 
defease. 

We  pass  now  to  the  third  and  last  objec- 
tion sustained  by  the  court  to  the  admission 
of  the  bond  in  evidence,  to  the  effect  that  the 
evidence  Introduced  by  the  plaintiff  in  ex- 
planation of  the  Interlineation  complained  of 
established  a  legal  vitiation  of  the  bond,  and 
showed  that  It  was  not  entitled  to  admission 
In  evidence  for  any  purpose.  The  court  was 
In  error  here.  The  evidence,  already  quoted, 
of  Oooding,  Beggs,  and  Silver,  shows  that 
the  plaintiff,  the  dty  of  Orlando,  for  whose 
benefit  the  bond  was  made,  had  no  Instm- 
mentality  whatever  in  the  alteration  set  up 
as  an  avoidance  of  It;  that  neither  it  nor  any 
of  its  ofBcers  had  any  knowledge  that  such 
an  unauthorized  alteration  had  been  made 
therein  subsequent  to  its  execution  by  the  de^ 
fendants.  The  bond  was  delivered  to  and 
accepted  by  the  city  authorities  after  the  al- 
teration had  been  made  therein.  It  appears 
to  have  accepted  the  bond  In  good  faith,  and 
in  entire  ignorance  of  the  unauthorized 
change  made  in  it.  Without  its  connivance, 
sanction,  consent,  or  knowledge  the  altera- 
tion was  made,  according  to  Gooding's  ver- 
sion, by  Silver,  a  stranger  to  the  transaction, 
of  his  own  motion;  and  according  to  Sil- 
ver's version  It  was  made  by  him  (Silver), 
but  at  the  Instigation  and  suggestion  of 
Gooding,  the  principal  in  the  bond.  In  either 
case,  whether  It  was  made  by  the  stranger 
(Silver)  of  his  own  motion  or  by  him  at  the 
instigation  or  request  of  Gooding,  the  princi- 
pal in  the  bond,  we  do  not  think  that  the 
alteration,  even  if  it  can  be  considered  a  ma- 
terial one,  made  under  the  circumstances 
here,  will  vitiate  the  bond  so  as  to  relieve 
the  sureties  thereon  from  liability  thereunder 
to  the  dty  of  Orlando,  which  Is  shown  to  be 
entirely  Innocent  of  any  instrumentality 
whatever  In  the  alteration  made,  and  of  all 
connivance  therein  or  knowledge  thereof.  In 
Williams  T.  Moseley,  2  Fla.  304,  where  the 
principal  maker  of  several  notes  payable  to 
another  as  guardian  for  minor  heirs  got  pos- 
session of  said  notes  as  the  successor  in  the 
guardianship  to   the  payee,  and   mutilated 
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them  by  cnttbig  therefKm  tbe  names  of  two 
sureties  th»eon,  this  court  held  that  snch 
alteration  or  mutilation  of  said  notes,  made 
without  the  knowledge  or  consent  of  the  par- 
ties beneficially  entitled  to  the  proceeds 
thereof,  did  not  relieve  the  sureties  from  lia- 
bility thereon.  In  Bigelow  t.  StUphen,  85 
Vt  621,  one  of  the  best-considered  cases  of 
the  many  we  have  examined  on  the  subject, 
where  a  note  with  sureties  was  unauthorli^ 
edly  altered,  after  execution,  by  the  addition 
of  the  words,  "Jointly  and  severally  and  with 
Interest,"  by  the  agent  of  the  payee,  to  whom 
It  was  delivered  for  the  payee  by  the  mak- 
ers, and  before  it  came  to  the  hands  of  the 
payee,  but  without  the  knowledge,  sanction, 
connivance,  or  procurement  of  the  payee,  the 
court  held  that  the  act  of  the  payee's  agent 
In  altering  the  note  was  not  within  the  scope 
of  his  authority  as  an  agent,  and  did  not, 
therefore,  bind  the  payee,  but  as  to  him  was 
the  same  as  the  act  of  a  stranger;  and,  dis- 
cussing the  question  of  the  alteration  thus 
made  upon  the  instrument,  the  court  says: 
"Clearly,  it  is  not  Just  that  a  man  should  be 
deprived  of  an  honest  debt,  or  have  the  evi- 
dence of  it  destroyed  for  all  beneficial  pur- 
poses, in  consequence  of  the  misconduct  of  a 
stranger,  to  whose  act  he  did  not  assent,  and 
of  which  he  had  no  knowledge.  It  Is  not 
the  fact  that  an  Instrument  is  altered  that 
makes  it  void.  If  it  was,  an  alteration  by 
accident  or  mistake  would  hare  that  effect 
It  is  the  intent  that  gives  the  act  its  char- 
acter, and  avoids  the  Instrument;  and  it  Is 
dlfilcult  to  understand  why  a  man  who  has 
done  no  wrong,  nor  consented  that  any 
should  be  done,  should  be  punished  to  the  ex- 
tent of  the  ^ount  of  his  demand  by  having 
his  claim  canceled  by  operation  of  law,  solely' 
because  another  has  been  guilty  of  an  act  for 
which  he  ought  to  be  punished.  Public  pol- 
icy does  not  require  any  such  rule.  Declaring 
the  instrument  void  in  case  of  alteration  has 
no  tendency  to  deter  a  stranger  from  making 
snch  alteration.  Punishment  infilcted  upon 
the  Innocent  has  no  terror  for  the  guilty; 
and,  If  snch  a  rule  was  established,  it  would 
by  no  means  follow  that  when  an  alteration 
was  made  by  a  stranger  it  would  be  made 
for  the  benefit  of  the  holder.  The  sole  ob- 
ject in  making  the  alteration  might  be  to  ren- 
der the  instrument  void.  It  might  be  from 
motives  of  friendship  to  the  maker,  or  en- 
mity to  the  holder,  or  from  selfishness  on  the 
part  of  the  stranger,  he  expecting  thereby  to 
add  to  the  security,  or  Increase  the  proba- 
bility of  collecting  a  debt  of  his  own  against 
the  maker.  We  think  the  rule,  as  Indicated 
by  reason  and  authority.  Is  that  an  altera- 
tion of  a  written  instrument  by  a  stranger 
without  authority  does  not  render  such  In- 
strument void."  The  note  in  that  case  was 
held  to  be  a  good  and  valid  instrument  as 
originally  drawn  and  execuie^,  and  that  the 


hrlnglns  of  suit  to  aiforce  It  in  lis  altered 
condition  did  not  amount  to  a  ratification  or 
adoption  of  the  act  of  alteration,  in  the  ab- 
sence of  knowledge  that  such  alteration  has 
been  made  until  after  suit  brought  With  the 
views  thus  expressed  we  are  In  perfect  ac- 
cord, and  find  them  amply  sustained  by  the 
authorities.  U.  8.  v.  Linn,  1  How.  104;  Hunt 
V.  Gray,  35  N.  J.  Law,  227;  Van  Brunt  v. 
Koff,  35  Barb.  501;  Boyd  v.  McConnel,  10 
Humph.  68;  Waring  v.  Smyth,  2  Barb.  Oh. 
119;  Evans  ▼.  Williamson,  79  N.  O.  86;  U. 
a  y.  Spalding,  2  Mason,  478,  Fed.  Gas.  No. 
16365;  1  OreenL  Ev.  |  566,  and  citations;  1 
Am.  &  Eng.  Enc.  Law,  p.  505,  and  citations. 
Upon  the  objection  to  Its  admission,  as  made 
by  tbe  defoidants  and  sustained  by  the 
court,  the  court  was  in  error.  But  there  was 
another  objection  to  its  admission,  of  which 
no  notice  was  taken  at  the  trial,  that  ren- 
dered its  rejection  proper  and  necessary  un- 
der the  pleadings.  The  plaintiCC  declares  in 
a  single  count  upon  the  bond  In  its  altered 
condition,  and  seeks  to  enforce  it  in  such 
altered  condition.  There  Is  nothing  in  the 
declaration  showing  or  claiming  a  right  of 
recovery  upon  tbe  Instrument  In  its  original 
form  as  it  stood  prior  to  the  alteration. 
There  was  no  proper  allegata  to  which  the 
bond  would  be  responsive  as  proof  In  Its 
original,  unaltered  form,  the  only  form  In 
which  the  plaintiff,  under  the  proofs,  can  re- 
cover upon  It  Had  the  plaintiff's  declara- 
tion accounted  for  the  alteration  in  the  bond, 
showing  that  it  had  been  done  without  its 
authority,  consent  or  knowledge,  but  in  such 
manner  as  that  the  sureties  would  not  be 
bound  by  the  alteration,  and  had  claimed 
and  sougnt  recovery  upon  it  in  its  original 
and  unaltered  form,  then  the  bond,  under  the 
proofs  made,  should  have  been  admitted. 
U.  S.  V.  Linn,  supra.  Although  the  point 
was  not  raised  or  noticed  In  the  court  below 
by  demurrer  or  otherwise,  yet  we  cannot  re- 
frain from  noticing  the  fact  of  the  Improper 
jolndtf  in  this  action  at  law  of  the  adminis- 
tratrix of  a  deceased  party  as  defendant  with 
the  surviving  co-obligors  ui>on  the  cause  of 
action  sued  upon.  This  Is  contrary  to  set- 
tled elementary  principles.  The  one  is  to  be 
charged  de  bonis  testatoris,  the  oth»8  de 
bonis  proprlls,— forms  of  Judgment  that  the 
rules  of  law  governing  the  law  courts  are 
not  flexible  enough  ta  permit  them  to  Include 
in  the  same  judgmmt  8  Wms.  Bx'rs,  p. 
1843;  2  out  PL  120.  A  separate  action 
should  have  been  brought  against  the  admin- 
istratrix of  the  deceased  surety.  We  think, 
too,  that  the  action  should  have  been  brought 
in  the  name  of  F.  S.  Chapman,  as  mayor  of 
the  city  of  Orlando,  fbr  the  use  of  said  dty. 

For  tbe  reasons  herein  announced,  but  not 
for  the  reasons  upon  which  tne  rulings  of  the 
court  below  were  based,  the  rulings  appealed 
from  are  affirmed. 
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LBB  T.  PATTEN. 

(Supreme  Oonrt  of  Florida.     July  18,  1894.) 

RsauLTiNO  Tkdst— EBLiBy  OH  Fratbr  fob  Gbs- 
BK41,  Rbliev  —  Phivileoed  Commuhications — 
Laches— EriDENOE  —  Vabiahob  —  CtoiXATSBAi, 
Attack  on  Jcdqmbkt. 

1.  Where  G.,  being  the  owner  of  a  military 
bounty-land  warrant,  gave  it  to  L.,  for  the 
purjwse  of  entering  with  it  the  number  of 
acres  of  land  that  it  celled  for,  for  the  use  and 
benefit  of  O.,  and  L.  entered  the  land  with  such 
warrant  in  his  own  name,  and  took  a  patent 
thereto  in  his  own  name,  without  tixe  knowl- 

■  edge  or  consent  of  O.,  and,  in  ignorance  of  the 
way  in  which  such  entry  had  oeen  made,  Q. 
took  possession  of  the  land  at  or  soon  after 
such  entry,  and  he  and  bis  alienees,  for  many 
years  thereafter,  with  the  knowledge  of  L.. 
exercised  acts  of  ownership  over  the  same,  and 
L.  during  all  that  time  asserted  no  adverse 
claim  to  or  rig^t  therein,  hdi,  that  from  such 
entry  a  trust  resulted  in  faror  of  O.,  and  that 

'  Xi.  acquired  by  such  entry  <mly  the  bare  legal 
title,  and  held  it  in  trust  for  the  use  and  benefit 
of  O.  and  his  alienees,  and  that,  upon  bill  filed 
for  that  purpose,  li.  would  be  decreed  to  exe- 
cute the  legal  title  to  said  land  to  an  alienee 
of  O.,  who  had  succeeded  to  all  of  O.'s  rights 
tiierein. 

2.  The  well-settled  rule  is  that,  although 
the  complainant  may  not  be  entitled  to  the 
relief  specifically  prayed  for,  he  may,  under  the 
general  prayer,  obtain  any  other  specific  relief 
consistent  with  the  case  made  br  the  bill,  and 
that  does  not  conflict  with  the  relief  specifically 
prayed. 

3.  Where  a  written  instrument,  otteeei  in 
evidence  by  a  complaiiunt  in  a  bill,  contains 
enough  to  sustain  the  material  substance  ot  a 
pertinent  allegation  of  the  bill  in  ref««nce  to 
it,  it  is  admissible  to  sustain  such  allegation, 
eren  though  such  instrument  varies,  on  its  face, 
in  an  immaterial  particular,  from  the  descrip- 
tion of  it  given  in  such  bill. 

4.  Where  a  judgment  is  not  void  on  its  face, 
and  is  rendered  by  a  court  having  competent  ju- 
risdiction, the  presumptions  are  all  in  favor  of 
its  regularity  and  validity  until  vacated  by 
some  proper  proceeding  instituted  directly  for 
the  puriKMe  of  correcting  errors  therein;  and  it 
cannot  be  collaterally  attacked  by  parties  or 
their  priviea,  or  by  strangers  whose  rights  are 
not  affected  thereby. 

5.  The  law  is  veiy  strict  in  its  prohi- 
bition against  the  disclosure  by  attorneys  of 
commuuicaticMis  made  to  them  in  confidence  by 
their  clients. 

6.  Laches  in  assailing  a  fraud  will  not  be  im- 
puted until  the  discovery  of  the  fraud  by  the. 
party  affected  thereby. 

(Syllabus  by  the  CJourt) 

Appeal  from  circuit  court,  lilanatee  cotin- 
ty;   Q.  A.  Hanson,  Judge. 

BUI  by  Oeoige  Fatten  against  Edmund 
liCe.  Decree  for  complainant,  and  defend- 
ant appeals.    Affirmed. 

Macfarlane  &  Pettlngill,  tor  appellant  X. 
B.  Wall  and  Sparkman  &  Sparkman,  tat  aih 
pellee, 

TAYLOR,  J.  In  February,  1882,  George 
Pattm,  the  appellee,  filed  his  bill  in  equity 
in  the  circuit  court  for  Manatee  county 
against  Edmund  Lee,  the  appellant,  for  the 
puipoee  of  compelling  the  defendant  to  con- 
vey to  him  all  that  tract  of  land  In  Manatee 
county,  Fla.,  described  as  being  the  S.  %  of 
the  S.  %  of  section  27,  township  34  S.,  range 


17  B..  excepting  fhe  W.^  of  the  S.  W.  \i  of 
the  S.  E.  ^  of  said  section,  that  had  there- 
tofore been  sold  to  one  Stephen  A.  Brown. 
The  suit  resulted  in  a  final  decree  in  the 
conq)lalnaiit's  tsLYoe,  declaring  the  title  to 
said  land  to  be  In  the  defendant,  Lee,  as 
trustee  for  the  complainant,  and  ords'ing 
him  to  convey  the  same  by  deed  to  the  com- 
plainant From  this  decree  the  defendant 
Lee,  appeals. 

The  bill  all^jes,  in  substance,  that  abont 
January,  1854,  one  Robert  Gamble,  being  the 
owner  of  a  bounty-land  warrant  for  160  acres 
of  land,  delivered  the  same  over  to  the  de- 
fendant Lee,  authorizing  and  requesting  taim 
to  locate  said  warrant  for  him  (Gamble)  on 
the  S.  iA  of  the  S.  %  of  section  27,  townsblp 
34  S.,  range  17  B.;  that  Lee,  In  pursuance  of 
said  authority  and  request  located  the  said 
warrant  on  said  land  for  the  sole  use,  benefit, 
and  behoof  of  said  Gamble,  but  intending 
and  contriving  to  perpetrate  a  fraud  upon 
Gamble,  entered  said  tract  of  land  with  said 
warrant  in  his  own  name.  Instead  of  In  the 
name  of  the  said  Gamble,  as  he  should  have 
done,  and  falsely  and  fimudulently  represent- 
ed to  the  said  Gamble  that  he  had  entered 
said  tract  of  land  in  his  (Gamble's)  name; 
that  Gamble,  relying  upon  the  representations 
of  XiCe  as  to  the  entry  of  said  land,  entered 
upon  and  took  possession  thereof  with  the 
foil  knowledge  of  the  defendant  and,  with- 
out objection  or  protest  on  his  part  cut  tim- 
ber therefrom,  paid  the  taxes  thereon,  and 
In  every  way  held  and  used  said  lands  as 
his  own;  that.  In  the  year  1858,  Gamble, 
wltb  the  knowledge  of  the  defendant  and 
without  objection  from  him,  sold  and  con- 
veyed said  land,  with  other  lands,  to  John 
C.  Cofleld  and  Robert  M.  Davis,  who  were 
j;iartners  under  the  name  and  style  of  Cofldd 
&  Davis,  taking  a  mortgage  from  them  on 
said  lands  for  the  purchase  money  therefor, 
which  mortgage  was  afterwards  assigned  to 
and  became  the  property  of  wie  Allen  M. 
McFarlan;  that  the  said  Cofleld  St  Davis, 
with  tbe  knowledge  of  Lee,  and  without  ob- 
jection from  him,  entered  upon  and  took 
possession  of  said  land,  cut  and  used  the 
timber  thereon,  paid  the  taxes  thereon,  and 
held  and  used  said  l^nd  as  their  propoiy; 
that  during  the  year  1878,  said  lands  were 
sold  under  a  decree  of  foreclosure  of  said 
mortgage  In  favor  of  said  Allen  M.  McFar- 
lan, and  were  purchased  by  your  wator 
(George  Patten),  with  the  knowledge  of,  and 
without  any  notice,  objection,  protest,  or  oth- 
er interference  of  or  from,  the  defendant; 
that  your  wator  Immediately  entered  upon 
and  took  possession  of  said  lands  as  his  own, 
and  paid  the  taxes  thereon,  save  and  except 
the  W.  %  of  the  S.  W.  %  of  the  S.  B.  %  of 
said  section,  containing  10  acres,  that  was 
sold  by  him  to  one  Stephen  A.  Brown  about 
the  year  1877;  that  during  the  year  1877, 
the  said  Lee,  for  the  first  time  to  the  knowl- 
edge of  your  orator,  laid  claim  to  said  land, 
and,  upon  lnve8tigati<m  thereof,  your  orator 
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ascertained  that  they  had  been  entered  in 
his  (Lee's)  name  on  or  about  the  22d  day  of 
September,  1864;  that  he  has  applied  to  the 
defendant  to  execute  and  deliver  to  him  a 
deed  to  said  land,  but  he  refuses  to  do  so, 
and  now  claims  said  land  as  his  own,  and 
has  been  endeavoring  to  sell  the  same  as 
his  property,  which  claim  of  said  Lee  throws 
a  cloud  upon  the  title  of  yonr  orator  to  said 
land,  and  greatly  hinders  and  obstructs  him 

.  in  the  enjoyment  thereof.  The  prayer  of  the 
bill,  as  originally  filed,  was  that  the  defend- 

'  ant,  Lee,  be  decreed  to  make,  execute,  and 
deliver  to  the  complainant.  Patten,  a  good 

.and  sufficient  deed  of  conveyance  to  said 
land,  saving  the  pcnrtlon  thereof  conveyed  to 
said  Stephen  A.  Brown,  and  prayed  also  for 
general  relief,  such  as  the  facts  of  the  case 
might  entitle  him  to. 

The  defendant  filed  an  original  and  amend- 
ed answer,  in  which  he  denies  that  Gamble 
authorized  or  requested  him  to  locate  said 
warrant  upon  said  land  for  him  and  for  his 
sole  use  and  benefit,  and  he  denies  that  he 
ever  represented  to  Gamble  that  he  had  en- 
tered said  land  for  him  with  said  warrant 
He  denies,  also,  that  Gamble  ever  took  pos- 
session of  said  land,  or  paid  the  taxes  there- 
on, or  used  the  same  as  his  own  lands.  He 
admits  that  Gamble  cut  and  used  the  timber 
on  said  land,  but  avers  that  It  was  'done  un- 
der an  express  agreement  between  him  and 
Gamble.  He  admits  obtaining  from  Robert 
Gamble  the  bounty-land  warrant  with  which 
he  made  the  entry  of  this  land,  but  says  that 
he  got  it  from  him  for  his  own  use  and  bene- 
fit, for  the  purpose  of  procuring  therewith  for 
Idmself  another  tract  of  land  In  the  same  lo- 
cality, upon  which  another  party  had  made 
a  settlement  and  Improvements,  which  Im- 
provements he  had  traded  for,  and  npo^ 
which  there  was  a  quantity  of  Uve-oak  tim- 
ber, and  that,  when  he  obtained  the  warrant 
from  Gamble,  he  agreed  verbally  with  him 
to  allow  him  to  cut  this  liveoak  timber  there- 
from; that  no  price  was  ever  agreed  upon  to 
be  paid  by  him  to  Gamble  for  the  land  war- 
rant, and  that  all  the  consideration  he  ever 
expected  to  pay  for  said  warrant  was  to  al- 
low Gamble  to  cut  the  timber  on  said  land, 
and  considered  the  passing  of  said  warrant 
to  him  by  Gamble  more  a  gratuity  than  for 
any  money  consideration;  that  they  were  all 
laboring  to  build  up  a  good  community  for 
the  general  welfare,  and  working  In  perfect 
harmony  and  in  close  and  Intimate  relations 
of  friendship;  that  Gamble  was  engaged  in 
the  business  of  getting  live-oak  timber  for 
market,  and,  the  live-oak  timber  situated  on 
the  tract  of  land  that  he  desired  to  locate  for 
himself  with  said  warrant  being  of  no  value 
to  hlm»  but  of  great  value  to  Gamble,  who 
was  in  that  business,  he  agreed  to  allow 
Gamble  to  cut  the  live  oak  therefrom  when- 
ever he  should  enter  same,  as  a  remimera- 
tion  for  his  kindness  in  letting  him  have  the 
warrant  He  avers  that  Gamble  duly  as- 
signed and  transferred  the  warrant  to  him 


as  his  property;  and  Uiat,  ever  since  tbe  date 
of  such  transfer  to  him,  it  has  been  his  prop- 
erty, and  he  at  once  forwarded  it  to  the 
United  States  district  land  office,  to  be  locat- 
ed upon  the  land  that  he  thus  desired,  and 
for  the  Improvements  and  buildings  upon 
which  be  had  traded,  as  aforesaid,  with  an- 
other party,  but  was  at  once  informed  by 
the  land  officers  that  it  could  not  be  located 
on  that  particular  land;  that,  upon  receiving 
this  information,  be  at  once  called  upon 
Gamble  for  advice  as  to  bow  he  (the  defend- 
ant) could  utilize  said  warrant,  upon  which 
Gamble  told  him  to  locate  the  warrant  upon 
any  land  that  he  chose,  so  that  he  (Gamble) 
might  cut  the  timber  therefrom;  that  he 
never  did  agree  with  Gamble  to  return  said 
warrant  to  him,  or  to  locate  it  on  any  land 
for  Gamble's  use  and  benefit  and  he  denies 
that  he  ever  represented  to  Gamble  that  he 
had  located  it  on  any  land  for  his  (Gamble'^s) 
use  and  benefit;  that  the  said  land  war- 
rant was  assigned  to  him  more  as  a  gra- 
tuity that  for  any  money  consideration; 
and  that  all  the  consideration  Gamble  ever 
expected  or  claimed  or  desired  to  receive 
for  the  same  was  the  use  of  the  timber  on 
whatever  land  might  be  located  therewith 
by  the  defendant  He  denies  any  promise 
or  agreement  to  locate  said  warrant  upon  any 
land  for  any  one  save  himself,  and  avers  that 
it  was  located  by  him  for  his  own  use  and 
benefit  In  the  absence  of  any  request  or 
agreement  or  Instruction  to  locate  it  for  the 
benefit  of  Gamble  or  any  one  else,  but  that 
having  promised  and  agreed  to  let  Gamble 
have  the  use  of  the  timber  therefrom,  and 
acting  In  good  faith,  he  entered  the  land  in 
dispute  with  said  warrant,  lying  one  mile  up 
and  down  the  Manatee  river,  so  as  to  give 
said  Gamble  the  widest  sweep  at  the  tim- 
ber; that,  at  the  time  he  obtained  this  war- 
rant from  Gamble,  such  warrants  were  of 
but  little  value,  the  prices  therefor  then  ran- 
ging from  $25  to  $50;  that,  the  land  warrant 
having  been  assigned  in  writing  to  Edmund 
Lee,  it  could  not  be 'located  on  land  for  the 
use,  benefit,  and  behoof  of  any  one  else  but 
him.  He  avers  In  his  answer  that  the  lands 
embraced  In  the  entry  of  said  warrant  were 
considered  valueless  save  for  the  timber 
thereon;  that  besides  Gamble's  business  of 
timber  getting,  he  was  also  engaged  In  the 
cultivation  of  sugar  cane  on  a  large  scale  on 
the  north  side  of  Manatee  river;  and  that 
said  land  to  bim  would  have  been  valuable 
only  for  the  timber  that  was  needed  in  the 
manufacture  of  sugar,  as  well  as  for  the  va- 
rious uses  of  his  farm.  He  denies  that  Gam- 
ble ever  laid  dalm  to  any  of  said  land,  but 
admits  that  he  did  cut  and  use  the  timber 
therefrom,  that  was  of  great  money  value. 
He  avers  that  in  1855  he  sold  and  conveyed 
to  Robert  Gamble  another  tract  of  land  In 
the  same  neighborhood,  for  the  sum  of  $300> 
—and  that  the  only  credit  that  Gamble  is  or 
ever  was  entitled  to  on  the  above  purchase  Is 
the  sum  of  $70  or  $75,  paid  to  the  defendant 
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for  talm  by  one  Allen  M.  McFarlan,  and  the 
price  of  said  land  warrant  that  was  not  over 
925  to  $50;  that  nowithatanding  this  land 
was  entered  by  defendant  In  1855  in  his  own 
name,  yet  during  all  these  years  neither  Rob- 
ert Gamble  nor  any  one  else  has  ever  applied 
to  blm  for  any  conveyance  thereof;  that,  at 
the  time  of  the  entry,  there  was  no  Induce- 
ment for  him  to  perpetrate  any  fraud  on 
Gamble,  since  at  that  time  the  land  was 
valuable  to  Gamble  only  for  the  timber  there- 
on, to  which  he  was  entitled,  and  that  be  did 
use  for  the  various  purposes  of  bis  farm; 
that  at  that  time  said  land  was  worth  no 
more  than  10  cents  an  acre,  and  for  many 
years  thereafter  could  not  have  been  sold  for 
any  sum  mucb  greater  than  that;  that  bis  en- 
try, made  in  his  own  name,  in  1855,  became 
and  was  a  matter  of  public  record  in  the 
United  States  land  office,  but  that  he  did  not 
obtain  the  patent  thereto  until  during  the  year 
1877;  that  the  Civil  War  of  1861  came  on,  and 
be  left  the  state  to  Join  the  army,  and  did  not 
return  until  the  close  of  the  war.  In  the 
meantime  the  United  States  land  office,  at 
NewnansvUle,  bad  been  broken  up  and  its 
business  suspended  by  the  war,  and  be  had 
lost  his  wife  soon  after  the  war;  and,  under 
his  many  trials  and  difficulties,  be  bad  well- 
nigh  lost  -sight  of  said  land,  as  it  was  of 
such  little  value  at  that  time  that  he  paid  but 
little  attentlMi  to  It  In  fact  be  bad  lost 
sight  of  it  entirely,  until  srane  one  else  was 
Informed  from  the  land  office  that  it  bad 
been  entered  by  him  in  1855,  when  he  at 
(Mice,  in  1877,  {xocured  an  attorney,  one  B. 
M.  Graham,  to  obtain  the  patent  to  him  there- 
for, and  as  soon  as  the  patent  was  re- 
ceived, he  at  once  bad  it  put  on  reccnrd  in 
Manatee  county,  Fla.  He  denies  any  knowl- 
edge of  the  sale  of  said  land  by  Gamble  to 
Cofield  &  Davis.  He  denies  any  knowledge 
of  this  land  being  embraced  in  the  mortgage 
from  Cofleld  &  Davis  to  the  Gambles  that 
was  assigned  to  Alien  M.  McFarlan,  or  of  its 
being  included  in  the  decree  of  foreclosure 
and  sale  thereunder  to  the  complainant  Pat- 
ten. He  avers  that  no  one  bas  entered  upon, 
taken  possession  of,  cultivated,  or  improved 
any  part  of  said  land,  save  and  except  one 
Stephen  A.  Brown,  wbo,  in  the  year  1874  or 
1875,  built  a  bouse  on  the  W.  V^  of  the  S.  W. 
^  of  the  S.  E.  \i,  of  said  section  27,  for  which 
the  defendant  Lee,  has  paid  blm  the  simi  of 
$600|  and  which  said  land  and  house  be 
sold  afto^ards  to  one  Hubbard.  He  avers 
that  since  the  receipt  of  bis  patent  in  1877, 
be  bas  paid  all  taxes  on  the  land. 

After  replication  to  the  answer,  and  after 
the  testimony  was  all  taken,  and  at  the 
final  bearing  of  the  cause,  the  complainant 
was  permitted  to  amend  the  special  prayer 
of  bis  bill  so  as  to  include  therein  a  prayer 
"that  the  defendant  Edmund  Lee,  might  be 
decreed  and  declared  to  be  the  trustee  for  the 
complainant  over  said  land."  This  ruling  Is 
assigned  and  urged  here  aa  error.  There  is 
no  merit  In  this  assignment    The  amend- 


ment asked  for  was  wholly  Immaterial.  It 
did  not  change  in  the  least  the  case  aa  made 
by  the  bill  and  by  the  proofs,  and  did  not 
affect  the  defense  made  by  the  answer,  and 
sought  to  be  established  by  the  defendant's 
proofs.  In  fact  the  amendment  asked  for 
and  made  was  altogether  useless  and  imma- 
terial. The  facts  set  up  in  the  bill,  and 
fully  sustained,  as  we  think,  by  the  proofs, 
made  out  a  clear  case  of  a  resulting  trust 
In  reference  to  the  lands  In  controversy,  and 
showed,  without  any  express  allegation  to 
that  effect  that  it  was  a  case  where  the  de- 
fendant held  the  legal  title  to  said  lands, 
from  an  equitable  standpoint  as  trustee  for 
Robert  Gamble  and  bis  alienees;  and,  un- 
der the  prayer  for  general  relief,  the  court 
could,  with  propriety,  have  adapted  Its  de- 
cree to  the  case  made  by  the  bill  and  proofs, 
and  could  therein  have  declared  the  defend- 
ant to  be  trustee  for  the  complainant  hold- 
ing the  legal  title  to  the  land  In  trust  for 
his  use  and  benefit  without  the  special 
amended  prayer.  Bank  v.  Hogle,  25  IIL  App. 
543;  Hill  V.  Beach,  12  N.  J.  Eq.  31;  Enfield 
Toll  Bridge  Co.  v.  Hartford  &  N.  H.  R.  Co., 
17  Conn.  40.  In  Watts  v.  Waddle,  6  Pet 
389,  the  court  says  of  the  general  prayer  for 
relief:  "Under  this  prayer,  any  relief  may 
be  given  for  which  the  basis  is  laid  in  the 
bill."  The  well-settled  doctrine  Is  that  al- 
though the  complainant  may  not  be  enti- 
tled to  the  relief  specifically  prayed  for,  be 
may,  under  the  general  prayer,  obtain  any 
other  specific  relief  consistent  with  the  case 
made  by  the  bill,  and  that  does  not  conflict 
with  the  relief  spedfically  prayed.  Beach, 
Mod.  Eq.  Pr.  S  01. 

The  complainant  to  sustain  the  allegation 
of  bis  bill  that  Robert  Gamble,  in  1858, 
sold  and  conveyed  said  tract  of  land  to 
Oofleld  &  Davis,  introduced  in  evidence  a 
deed  executed  by  the  executors  of  John  6. 
Gamble,  deceased,  to  Cofleld  &  Davis,  con- 
veying the  land  in  controversy,  which  deed 
was  executed  by  Robert  Gamble,  as  one  of 
the  executors  of  John  G.  Gamble,  but  in  bis 
own  individual  right  as  well,  the  other  ex- 
ecutors Joining  him  In  the  execution  of  such 
deed.  The  admission  of  this  deed  is  also 
assigned  and  urged  aa  error,  upon  the  groimd 
that  it  does  not  sustain  the  allegation  of  the 
bill  that  Robert  Gamble  individually  con- 
veyed the  disputed  land  to  Cofield  &  Davis. 
The  groundlessness  of  this  assignment  is 
self-evident  Because  Robert  Gamble  in- 
cluded a  tract  of  land  that  he  owned  in  his 
own  individual  right  In  a  deed  of  convey- 
ance executed  by  blm  and  others  as  ex- 
ecutors that  also  conveyed  lands  of  bis  tes- 
tator, using  apt  words  therein,  as  in  this 
deed,  to  carry  bis  own  individual  rights. 
Interests,  and  holdings,  makes  it  none  the 
less  bis  own  individual  conveyance  in  so  far 
as  the  land  embraced  therein  is  concerned 
that  be  owned  in  bis  own  individual  right 
Two  or  more  individuals  may  each  solely 
own  separate  and  distinct  parcels  of  land. 
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They  may  all  Jots  indlTidnally  In  the  ^- 
ecutlon  of  one  conveyance,  indudins:  and 
covering  the  aggregated  parcels  of  each  of 
them.  Such  a  conveyance,  as  to  the  sep- 
arate holdings  of  each,  would  be  the  Indi- 
vidual conveyance  of  each  of  them. 

The  next  assignment  of  error  Is  the  ad- 
mission in  evidence  of  a  deed  made  by  one 
Curry,  as  referee  or  special  master,  to  the 
complainant.  Patten,  conveying  the  land  in 
dispute,  which  deed  recites  that  it  is  ex- 
ecuted in  pursuance  of  a  decree  of  foreclo- 
sure of  mortgage,  In  a  cause  wherein  the  ex- 
ecutors of  Allen  M.  McFarlan  are  complain- 
ants, against  Cofleld  &  Davla  The  admis- 
sion of  this  deed  Is  urged  as  error,  upon  two 
grounds:  (1)  Because  of  Its  variance  from 
the  allegations  of  the  bill,  which  were  that 
Curry,  the  referee,  conveyed  to  Patten  un- 
der a  decree  of  foreclosure  In  favor  of  Allen 
M.  McFarlan,  Instead  of,  as  this  deed  re- 
cites, In  favor  of  McFarlan's  executors;  (2) 
and  because  the  deed  shows  upon  Its  face 
that  the  foreclosure  proceedings  under  which 
it  was  executed  were  illegal  and  void,  be- 
cause It  shows  that  said  proceedings  were 
originally  Instituted  at  law  under  the  code 
practice  then  in  force  In  this  state,  when 
there  was  no  court  of  chancery  in  existence 
here,  as  distinguished  from  a  court  of  law, 
and  that  the  proceeding  culminated  on  the 
equity  side  of  the  court;  that  under  the  code 
procedure  the  sale  should  have  been  made 
under  an  execution  as  at  law.  Instead  of 
directly  under  the  decree. 

As  to  the  first  of  these  grounds  of  ob- 
jection, we  do  not  think  there  was  error  In 
admitting  the  deed.  The  material  substance 
of  the  allegation  In  the  bill  was  that  Patten 
acquired  his  title  to  the  land  by  means  of  the 
foreclosure  of  the  mortgage  that  had  been 
given  by  Cofleld  &  Davis  to  Gamble  to  se- 
cure the  purchase  money  of  the  land  In  dis- 
pute; that  Cofleld  &  Davis'  title  had  passed 
to  him  by  means  of  the  foreclosure  of  such 
mortgage.  The  allegation  that  Allen  M.  Mc- 
Farlan was  complainant  in  this  forclosure 
proceeding  was  only  a  part  of  the  Identlflca- 
tion  or  description  of  the  medium  by  which 
Patten  became  possessed  of  Cofleld  &  Da- 
vis' title;  and  because  the  deed  offered  in 
evidence  to  sustain  such  devolution  of  title 
shows  that  the  foreclosure  proceedings  were 
had  In  the  name  of  Allen  M.  McFarlan's  ex- 
ecutors, instead  of '  in  his  own  Individual 
name,  as  alleged,  la  not  such  a  material 
variance  from  the  allegata  as  should  have 
excluded  the  deed.  The  deed  admitted,  even 
with  the  variance  pointed  out,  contained 
enough  to  sustain  the  material  substance  of 
the  allegation  of  the  bill.  1  GreenL  Bv. 
(15th  Ed.)  If  56,  57,  and  citations. 

Neitbee  was  there  any  error  in  admitting 
tills  deed  because  of  the  second  objection 
urged  against  the  same.  The  foreclosure  pro- 
ceedings, it  seems,  were  begun  under  the  act 
of  February  19,  1870,  entitled  "An  act  to 
simplify  and  abridge  the  practice,  pleadings, 


and  proceedings  of  the  courts  of  this  state," 
popularly  known  as  the  "Code  Practice,"  that 
abrograted  the  distinctive  lines  of  demarka- 
tion  between  the  law  and  equity  Jurisdictions 
of  the  ooorts,  and  blended  legal  and  equitable 
remedies  together  in  the  same  proceeding; 
but,  at  the  time  the  decree  of  foreclosure  was 
rendered,— July  30,  1873,— the  code  practice 
had  been  r^ealed  by  chapter  1938,  approved 
February  24,  1873,  by  the  second  section  of 
which  latter  act  all  laws,  practice,  pleadings, 
rules,  and  proceedings  existing  in  this  state 
at  the  time  of  the  passage  of  said  code  prac- 
tice act  which  were  repealed  or  supplied  by 
the  same  were  revived.  It  is  true  that  by 
section  11  of  the  latter  act  of  February  24, 
1873,  it  Is  provided  that  all  suits  then  already 
commenced,  and  all  pleadings  then  already 
in,  should  not  be  affected  by  the  provisions  of 
that  act,  but  should  be  proceeded  in  as  if  the 
latter  act  had  not  been  passed;  but  it  is  also 
true  that  the  court  that  rendered  the  decree 
of  foreclosure,  viz.  the  circuit  court,  did  have 
full  Jurisdiction  of  the  subject-matter  and  of 
the  parties  in  the  cause,  and,  according  to 
subdivision  2  of  section  194  of  said  Code,  the 
Judgment  of  foreclosure  was  such  a  Judg- 
ment as  required  the  direct  action  and  sig- 
nature of  the  Judge  to  give  it  force  and  effect 
In  the  Judgment  thus  signed  by  the  Judge, 
that  is  recited  in  the  deed  objected  to,  we  find 
that  Curry,  the  referee  therein  appointed  to 
enforce  the  same,  is  directed  to  sell  the  lands 
in  said  Judgment  described  at  public  auction 
according  to  law.  Nowhere  in  this  Judgment 
of  foreclosure  is  the  referee  ordered,  directed, 
or  required  to  sell  said  land  under  and  by 
force  of  the  Judgment  Itself  without  the  pro- 
cess of  execution  to  enforce  the  same;  and 
neither  does  the  said  Curry  in  his  said  deed 
recite  or  declare  that  he  sold  the  said  lands 
directly  under  said  Judgment,  and  without 
an  execution,  but  he  does  declare  in  said  deed 
that  he  "did  advertise  said  land  and  did  sell 
the  same  in  conformity  with  the  provisions 
of  said  decree."  The  decree  or  Judgment  di- 
rected the  sale  to  be  made  according  to  law. 
The  presumption,  for  the  purposes  of  this  col- 
lateral attack  upon  same,  is  that  it  was  made 
in  conformity  to  law.  While  there  might 
have  been  some  irregularities  and  Informali- 
ties attendant  upon  the  Judgment  or  decree 
of  foreclosure,  still  we  do  not  flnd  it  to  be 
clearly  void  upon  its  face,  nor  even  clearly 
voidable.  The  rule,  then,  la,  where  the  Judg- 
ment is  such  a  one  as  the  court  had  Jurisdic- 
tion to  render,  that  the  presumptions  are  all 
in  favor  of  its  regularity  and  validity  until 
vacated  by  some  proper  proceeding  instituted 
directly  for  the  purpose  of  correcting  errors 
therein,  and  that  it  cannot  be  attacked  col- 
lateral^, as  is  sought  to  be  done  in  this  case. 
The  court  admitted  in  evidence  a  written 
agreement,  signed  by  the  counsel  r^reaent- 
ing  all  the  parties,  in  which  it  was  stipulated, 
as  an  admission  of  fact  on  the  part  of  the 
complainant's  counsel,  that  the  land  warrant 
With  which  the  defendant,  Lee,  entered  thla 
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land,  was  formally  transfored  to  him  by 
Robert  Gamble,  In  the  presence  of  two  wlt- 
neasea,  and  was  acknowledged  before  a  jn- 
dldaJ  officer.  The  admission  of  this  agree- 
ment is  the  fourth  error  assigned,  and  the  ob- 
jection urged  against  it  Is  that,  In  contradic- 
tion of  the  documentary  evidence  in  the 
cause,  "it  Is  a  unilateral  admission,  by  the 
complainant's  counsel  alone,  that  the  warrant 
with  which  Lee  entered  the  land  had  been 
transferred  by  Lee  to  Gamble,  in  the  presence 
of  witnesses  and  a  judicial  officer,"  etc.  The 
agreement  in  the  record  before  us  does  just 
the  reverse  of  tliis  contention,  and  represents 
that  the  transfer  was  by  Gamble  to  Ijee,  in 
the  presence  of  witnesses,  etc  This  objec- 
tion falls  to  the  ground,  then,  for  the  want  of 
fiictB  to  Bnstain  it;  but  even  if  this  were  not 
true,  In  the  light  of  all  the  evidence  in  the 
cause,  its  admission  would  have  been  imma- 
terial error. 

The  flfth  and  sixth  assignments  of  error  are 
objections  to  certain  parts  of  the  evidence  of 
the  witnesses  E.  M.  Graham,  George  Patten, 
and  Bobert  Gamble.  Without  setting  out  in 
detail  the  particular  features  of  the  evidence 
of  these  witnesses  that  is  objected  to,  we 
wiU  say  tltat  we  have  examined  them  care- 
fully, and  find  no  merit  in  the  objections 
made,  except  to  that  of  E.  M.  Graham.  The 
dilef  objection  to  Graham's  evidence  was 
that  it  was  a  disclosure  of  confldentlal  com- 
munications made  to  him  by  the  defendant, 
Lee,  while  he  occupied  the  relationship  of  at- 
torney towards  Lee  as  his  client  We  think 
that  the  evidence  of  Graham  objected  to  was 
subject  to  the  objection  made.  He  testifies. 
It  is  true,  tliat  the  whole  scope  of  his  employ- 
ment by  Lee  was  for  the  sole  purpose  of 
writing  to  the  land  office  at  Gainesville,  Fla,, 
to  obtain  the  patent  that  Iiad  been  long  before 
Issued  to  Lee  for  the  land  In  dispute;  that 
when  the  patent  was  thus  obtained  by  him, 
and  delivered  to  Lee,  the  sole  purpose  of 
his  employment  by  Lee  was  accomplished, 
and  the  relationship  of  attorney  and  client 
ended;  but  he  testifies,  further,  that  be  had 
been  employed  by  Lee  to  institute  proceed- 
ings in  trespass  against  the  complainant  con- 
cerning this  very  land,  and  he  does  not  dis- 
close In  his  evidence  whether  the  conversa- 
tion with  Lee  that  he  relates  did  not  trans- 
pire at  the  time  of  or  subsequent  to  that  em- 
ployment So  jealous  is  the  law  against  the 
disclosures  by  attorneys  of  communications 
made  to  them  in  confidence  by  their  clients 
tliat  we  thinlc,  under  the  circumstances  of 
this  case,  Mr.  Graham's  evidence  as  to  wliat 
Lee  told  him  should  have  been  excluded. 
The  objection  to  Patten's  evidence  and  to 
other  parts  of  Graham's  evidence  is  that, 
where  they  undertake  to  rehearse  the  differ- 
ent devolutions  of  title  from  Gamble  to  Pat- 
ten, ibe  titles  themselves  were  the  best  evi- 
dence, and  should  have  been  introduced. 
The  titles  mentioned  by  them  were  intro- 
duced, and  their  oral  rehearsal  of  them  was 
simply  an    immaterial,  passing   mention   at 


them,  not  Intended  to  establish  the  existence 
of  the  titles  mentioned,  but  simply  as  a  con- 
necting link  In  their  statements.  In  view  of 
tlie  fact  that  the  hearing  was  before  the 
judge  himself,  who  conld  discriminate  closely 
from  the  evidence  (tliat  was  all  in  writing) 
between  the  legally  competent  and  lncomi>e- 
tent  parts  of  it,  we  do  not  think  these  objec- 
tions thereto  should  have  been  given  any 
weight  Without  considtflng  the  Impropo: 
evidence  mentioned  of  B.  M.  Graham,  we 
think  there  Is  an  abundance  of  evidence  to 
sustain  the  decree  appealed  from. 

The  seventh,  eighth,  and  ninth  objections 
urged  against  the  correctness  of  the  decree 
appealed  from  are  that  It  is  contrary  to  law 
and  equitable  rules;  that  it  is  not  supported 
by  and  Is  inconsistent  with  the  evidence;  and 
because  It  is  founded  upon  facts  and  conclu- 
sions that  are  Immaterial  to  the  Issues  made. 
Without  rehearsing  the  evidence  here  in  de- 
tail, we  cannot  agree  with  the  counsel  for 
the  appellant  tliat  the  decree  appealed  from 
is  not  sustained  by  the  evidence,  or  tliat  it 
Is  contrary  to  the  law  and  equity  of  the  case. 
The  great  preponderance  of  the  evidence,  vIe. 
the  evidence  of  Bobert  Gamble  and  Gteorge 
Fatten,  coupled  with  the  admissions  of  the 
defendant's  answer,  establishes  the  fact  that 
Gamble,  being  the  owner  of  a  military  boun- 
ty-land warrant  issued  under  the  act  of 
congress  approved  February  11,  1847,  enti- 
tled "An  act  to  raise  for  a  limited  time  an 
additional  military  force,  and  for  other  pur- 
poses," that  was  receivable  at  any  of  the 
United  States  land  offices  in  full  payment 
for  the  entry  of  160  acres  of  any  land  then 
subject  to  private  entry,  and  that  was  as- 
signable, turned  the  same  over  to  the  de- 
fendant Lee,  as  his  (Gamble's)  property,  with 
the  request  that  he  (Lee)  should  with  It  en- 
ter the  land  in  controversy  for  the  use  and 
benefit  of  Gamble.  Lee  made  the  entry  in 
his  own  Individual  name,  using  Gamble's 
warrant  in  making  It  The  defendant's  an- 
swer admits  that  the  only  value  the  land  had 
at  the  time  of  the  entry  was  the  timber 
that  stood  thereon,  and  that  Gamble  desired 
it  only  for  the  timber  on  it  They  all  agree 
that  Gamble  at  once  after  the  entry  took 
possession  of  and  treated  the  land  as  his 
own,  cutting  and  using  the  tlmbo:  therefrom 
ad  libitum,  and  paid  the  taxes  thereon,  and 
then  sold  and  conveyed  it  to  Ck>fleld  &  Davis, 
with  other  lands,  taking  a  mortgage  from 
them  upon  it  to  secure  the  purchase  money, 
which  mortgage  was  foreclosed,  and  at  th» 
sale  thereunder  Patten  liecame  the  purchaser. 
From  the  time  of  the  entxy.  In  1854,  up  to 
1877,  Lee  laid  no  pretense  of  any  claim  to 
the  land;  admits  that  it  bad  passed  entirely 
out  of  his  mind  until  some  one  else,  in  1877, 
discovered  that  the  entry  had  Iieen  made  In 
his  name,  and  that  It  still  stood  in  his  name. 
Then  it  was,  after  the  lapse  of  23  years, 
that  we  find  him  for  the  first  time  asserting 
claim  thoreto.  His  answer,  In  its  ^ort  to 
account  for  his  asserted  ownership  of  the 
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warrant  wltb  which  he  entered  and  procured 
the  land,  la  highly  contradictory,  Inconsis- 
tent, technical,  and  evasive,  and  Is  over- 
whelmingly overthrown  by  the  evidence  and 
by  all  the  circumstances  In  proof.  The  facts 
clearly  establish  a  case  of  a  resulting  trust, 
and  show  that  Lee  has  all  along  .held  the 
legal  title  to  the  land  In  trust  for  the  use 
and  benefit  of  Robert  Gamble  and  his  alien- 
ees. It  Is  also  urged  that,  under  this  land 
warrant,  Lee  could  not  make  the  entry  for 
the  use  and  benefit  of  any  one  else  but  him- 
self; that  to  have  done  so  was  contrary  to 
the  policy  of  the  law;  and  we  are  dted  to 
section  2262  of  the  Revised  Statutes  of  the 
United  States,  as  being  the  provision  of  law 
whose  policy  would  be  violated  by  setting  up 
snch  an  entry  to  have  been  made  for  the 
use  of  any  one  else  than  the  entry  man. 
There  is  no  merit  in  this  contention.  The 
section  of  the  Revised  Statntes  of  the  United 
States  referred  to  has  reference  entirely  to 
preemption  entries  of  land,  where  the  ac- 
quirement of  the  government's  title  depends 
upon  personal  occupancy  and  Improvement  of 
the  land  entered.  The  entry  of  the  land  in 
dispute  with  Gamble's  warrant  was  prac- 
tically a  cash  purchase  thereof,  direct  from 
the  government,  unaccompanied  by  any  re- 
quirement of  persMial  occupancy.  Such  war- 
rants were  locatable  upon  any  government 
land  anywhere  that  was  subject  to  entry. 
They  were  transferable,  and,  In  the  hands 
of  any  transferee,  were  equivalent  to  the 
full  purchase  price,  whatever  it  might  he, 
of  the  number  of  acres  called  for  therein. 

It  Is  also  contended  that  the  complainant  Is 
barred  by  laches  In  waiting  so  long  before 
enforcing  his  remedy.  The  case  establishes 
clearly  a  fraud  in  law  upon  Gamble,  out  of 
which  springs  the  resulting  trust  in  his  fa- 
vor, and  in  favor  of  those  claiming  under 
blm.  Any  apparent  laches  In  applying  for 
the  remedy,  we  think,  is  sufficiently  avoided 
here  by  the  principle  that  laches  In  assailing 
a  fraud  will  not  be  imputed  until  the  dis- 
covery of  the  fraud.  The  defendant  admits 
that  he  kept  silent  abont  the  whole  matt» 
from  1864  to  1877,  and  that  he  then  began 
for  the  first  time  to  assert  himself  to  be  the 
owner  of  the  land.  The  patent  issued  to  him 
individually  was  not  recorded  In  the  local 
public  records  until  1877,  and  In  the  mean- 
time Gamble  and  his  alienees  go  on  In  unln- 
termpted  possession  of  the  property,  exer- 
cising aU  necessary  acts  of  ownership  and 
dominion  over  the  same,  without  suspicion 
of  any  adverse  claim,  until  the  defendant,  on 
the  accidental  discovery  of  some  apparent 
foundation  of  right  in  himself,  sets  up  then. 
In  1877,  his  newly-discovered  claim.  In  Feb- 
ruary, 1882,  five  years  afterwards  only,  the 
complainant,  as  Gamble's  successor  in  the 
trust,  instituted  this  action.  We  do  not  think 
that  laches  is  imputable  to  blm,  under  all  the 
circumstances  of  the  case.  Our  conclusion  is 
that  the  decree  appealed  from  was  entirely 
proper,  and  it  is  hereby  afilrmed. 


(U  Fla.  uo) 
JOHNSON  V.  DREW. 
(Supreme  Conrt  of  Florida.    July  19,  1891) 
Ejectmbnt  —  EQniTJLBUi  Plba  —  Fatbnt  as  Bti- 

DENOE — CONCLDSITBNESS  — MrLrTABT  RsSBBVA- 
TION— HOMESTBAI)  EUTBT  —  BeCOBO  OF  DBED— 
COMFETENOT  A8  EviDBNCB. 

1.  A  plea  on  equitable  grounds  may  be  In- 
terposed in  an  action  of  ejectment,  provided  it 
sets  up  matters  not  available  as  a  legal  de- 
fense, and  which  would  anttaorize  the  defendant 
to  obtain  relief  in  equity  by  injunction  against 
the  judgment  in  ejectment 

2.  It  will  not  be  error  to  refuse  an  appli- 
cation to  file  a  plea  on  equitable  grounds  if  the 
defense  sought  to  be  set  up  in  the  plea  can  be 
made  available  as  a  legal  defense  under  the 
general  issue. 

3.  A  patent  purporting  to  have  been  Is- 
sued by  the  land  office  under  authority  of  law, 
and  regular  on  its  face,  is  evidence  of  a  good 
cmveyance  of  the  land  therein  described;  bat 
it  may  be  shown  in  an  action  of  ejectment  for 
the  possession  of  the  land  tliat  the  land-office 
department  did  not  in  fact  have  authori^  to 
issue  the  patent,  and  that  the  land  ondertaken 
to  be  conveyed  had  never  been  subject  to  dispo- 
sition by  that  department,  or,  if  so,  had  been 
withdrawn  from  sale  before  the  patent  issued. 
In  such  case  the  patent  will  be  void,  and  its 
invalidity  may  be  shown  as  a  defense  in  an  ac- 
tion at  law  for  the  possession  of  the  land. 

4.  A  patent  issued  bj  the  land-office  depart- 
ment for  any  portion  oi  the  public  lands  is  at 
least. prima  facie  evidence  of  the  anthori^  of 
that  department  tc  dispose  of  the  land  patented, 
and  all  matters  passed  npon  and  properly  com- 
ing within  the  jurisdiction  of  the  land  deports 
ment  in  granting  the  patent  are  conclusive  no- 
til  set  aside  by  proper  direct  proceedings. 

5.  The  right  given  by  the  act  of  oongresa 
(chapter  214,  Acts  1884)  to  a  settler  upon  a 
military  res^vation,  when  entitled  to  make  a 
homestead  entry,  to  enter  160  acres  in  a  body, 
is  dependent  npon  the  ftict  that  said  land  was 
subject  to  entry  under  the  public  lands  laws  at 
the  time  of  Its  withdrawal;  and  when  a  set- 
tler up(m  a  portion  of  a  military  reservation, 
without  any  certificate  of  entry,  or  showing 
any  ^vlty  with  the  title  of  the  government 
other  than  that  of  bare  possession,  and  claim- 
ing to  enter  the  land  under  said  act,  seeks  to 
defeat  a  patent  to  the  land  issued  by  the 
land-office  department  on  the  ground  that  he 
was  In  actual  possession  when  the  patent  is- 
sued, it  is  incumbent  upon  him  to  snow  that 
the  land  occupied  by  him  was  subject  to  entry 
nnder  the  public  land  laws  at  the  time  of  its 
withdrawal  for  a  military  reservation. 

6.  A  mere  occupier  of  public  land  not 
shown  to  be  subject  to  entry  under  any  of  the 
land  laws  of  the  United  States,  and  who  does 
not  base  a  claim  to  such  land  upon  any  title 
from  any  source,  or  who  does  not  connect  him- 
self in  privity  with  any  source  of  title,  is  in 
no  condition  to  attack  a  patent  issued  by  the 
land  office,  apparently  valid  and  regular  on  its 
face. 

7.  The  original  record  of  a  deed  in  the 
record  book  of  deeds  is  not  evidence  to  show  a 
conveyance  of  the  land  described  in  the  record 
book.  Section  21  of  article  16  of  the  constitu- 
ticm  makes  deeds  and  mortgages  duly  recorded 
prima  facie  evidence  in  the  courts  of  this  state 
wituout  requiring  proof  of  execution,  and  also 
certified  copies  of  the  record  of  deeds  and  mort- 
gages that  have  been  duly  recorded  shall  be  ad- 
mitted as  prima  facie  evidence  thereof  and  of 
their  due  execution,  with  like  effect  as  the 
originals,  when  duly  proved,  provided  it  is 
made  to  appear  that  the  originals  are  not  with- 
in the  custody  or  control  of  the  party  offering 
such  certified  copies;  but  the  constitution  has 
not  made  the  original  record  itself,    without 
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any  other  showing,  evidence  of  deeds  or  mort- 
gages. 
(Syllabua  by  the  Court) 

Appeal  from  circuit  court,  Hillsborough 
county;  O.  A.  Hanson,  Judge. 

Ejectment  by  George  F.  Drew  against 
James  Johnson.  Judgment  for  plalntUf,  and 
defendant  appeals.    Affirmed. 

Lucius  Flnley  and  S.  Y.  Flnley,  for  appel- 
lant   Sparliman  &  Sparkman,  for  appellee. 

MABBT,  J.  Appellee  brought  ejectment 
against  appellant  to  recover  possession  of 
lot  8  of  section  19,  township  29  S.,  of  range 
19  £}.,  and  lot  7  of  section  24  in  township  29 
S.,  of  range  18  E.,  containing  in  all  40.19 
acres,  and  obtained  judgment 

The  defendant  below  filed  the  plea  of  not 
guilty,  and  a  plea  on  equitable  grounds.  A 
demurrer  was  sustained  to  the  latter  plea, 
and  an  amended  plea  on  same  grotmd  was 
ofTered  to  be  filed,  but  was  refused  by  the 
court#  for  the  reason  asslgrned,— that  it  pre- 
sented no  equitable  defense.  A  consideration 
of  the  merits  \>t  the  amended  plea  will  suf- 
fice to  dispose  of  the  errors  assigned  in  the 
rulings  of  the  court  In  reference  to  the  equi- 
table pleas. 

The  amended  plea  offered  to  be  filed  al- 
leges, in  substance,  that  the  land  sued  for 
was  situated  within  the  Ft  Brooke  military 
reservation  of  the  United  States,  at  Tampa, 
Fla.,  and  that  the  plaintiff  claimed  title  to 
the  same  by  virtue  of  a  patent  predicated 
upon  a  pretended  location  and  entry  on  the 
land  made  In  the  United  States  land  office  at 
Gainesville,  Fla.,  by  Louis  J.  Brush,  plain- 
tiff's grantor,  with  Valentine  scrip;  that  at 
the  time  of  the  said  location  and  entry  of 
aald  land,  and  at  the  time  of  the  issuance  of 
the  patent  to  Brush,  the  defendant  was  In 
actual  occupancy  and  possession  of  said  land, 
and  was  residing  upon  it,  with  his  family, 
as  a  home;  that  defendant  had  settled  upon 
and  was  in  the  actual  possession  of  said  land, 
it  being  a  portion  of  said  Ft.  Brooke  military 
reservation,  prior  to  the  location  of  said 
reservation  in  the  year  1877,  and  prior  to 
the  location  of  said  reservation  upon  said 
reservation  in  the  year  1878,  and  had  settled 
thereon  prior  to  January  1,  1884,  in  good 
&ith  for  the  purpose  of  securing  a  home,  and 
of  entering  the  same  under  the  general  laws 
of  the  United  States,  and  continued  in  such 
occupancy  from  a  period  prior  to  the  1st 
day  of  January,  1884,  to  the  time  of  the  ap- 
proval of  the  act  of  congress  of  July  5,  1884, 
and  is  by  law  entitled  to  make  a  homestead 
«itry,  and  to  enter  said  land,  and  in  equity 
and  good  conscience  is  entitled  to  the  ex- 
clusive right  of  possession  thereof;  that  at 
the  time  of  the  said  pretended  location  and 
entry  of  said  land  with  Valentine  scrip  by 
plaintiff's  grantor  and  the  issuance  of  said 
patent  to  him,  said  land  was  occupied  by 
defendant  as  aforesaid,  and  was  appropriat- 


^  and  was  not  then,  and  is  not  now,  tsa- 
occupied  and  unappropriated  public  land  of 
the  United  States,  as  required,  specified,  and 
limited  by  the  act  of  congress  in  such  cases 
made  and  provided  In  authorizing  the  loca- 
tion of  said  scrip;  that  at  the  time  of  the 
said  pretended  entry  of  said  land  and  the 
Issuance  of  said  patent  to  plaintiff's  grantor, 
said  land  had  not  been  surveyed  under  the 
direction  and  control  of  the  general  land  of- 
fice of  the  United  States,  and  that  said  en- 
try was  made  upon  tracts  less  than  the  sub- 
divisions provided  for  in  the  United  States 
land  laws,  and  did  not  conform  to  the  general 
system  of  the  United  States  land  survey; 
that  at  the  time  of  the  entry  of  said  land  with 
Valentine  scrip,  and  the  issuance  of  the  said 
patent  to  the  plalntifTs  grantor,  said  land 
was  within  the  jurisdiction  of  the  war  de- 
partment of  the  United  States,  and  not  within 
the  land  department  And  defendant  al- 
leges that  said  patent  Is  in  fraud  and  viola- 
tion of  the  acts  of  the  congress  of  the  United 
States  and  of  the  rights  of  the  war  depart- 
ment; and  that  said  patent  is  void,  and  vests 
no  legal  or  equitable  title  nor  right  of  pos- 
session in  and  to  said  land  in  plaintiff;  and 
that  defendant,  by  virtue  of  said  acts  of 
congress,  and  in  equity  and  good  conscience, 
is  entitled  to  the  exclusive  possession  of  the 
said  land  mentioned  in  plaintiff's  declaration. 

It  will  be  seen  by  reading  the  foregoing 
plea  that,  while  the  issuance  of  a  patent  on 
a  location  and  entry  of  the  land  with  Valen- 
tine scrip  is  admitted,  one  purpose  is  to  im- 
peach the  patent  on  the  ground  that  the  land 
was  reserved,  and  not  subject  at  the  time  to 
be  entered  by  such  scrip.  Before  examin- 
ing the  allegations  of  this  plea,  reference  will 
be  made  to  the  acts  of  congress  on  the  sub- 
ject and  also  to  some  decisions  bearing  on 
the  character  of  the  defense  sought  to  be 
made  by  the  plea. 

In  April,  1872,  congress  passed  an  act  au- 
thorizing the  ninth  circuit  court  of  the  United 
States,  for  Oalifomia,  to  hear  and  decide  up- 
on the  merits  of  the  claim  of  Thomas  B. 
Valentine,  under  a  Mexican  grant  to  Juan 
Miranda,  to  a  place  called  the  "Rancho  Ar- 
royo de  San  Antonio,"  situated  in  Sonoma 
county,  state  of  California,  with  right  of  ap- 
peal to  the  supreme  court  of  the  United 
States.  It  was  also  provided  in  said  act  that 
any  decree  that  might  be  obtained  In  favor 
of  said  claim  should  not  affect  any  adverse 
right  or  title  to  the  lands  described  in  the 
decree,  but  in  lieu  thereof  the  claimant  or 
his  legal  representatives  might  select  and 
should  be  allowed  patents  for  an  equal  quan- 
tity of  the  unoccupied  and  unappropriated 
public  lands  of  the  United  States,  not  min- 
eral, and  in  tracts  not  less  than  the  subdi- 
visions provided  for  in  the  United  States  land 
laws,  and,  if  unsiureyed  when  taken,  to 
conform,  when  surveyed,  to  the  general  sys- 
tem of  the  United  States  land  surveys;  and 
the  commission^'  of  the  general  land  office, 
under  the  direction  of  the  secretary  of  the  in- 
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terlor,  was  anthorlced  to  Issne  Bcrlp,  la  legal 
subdlvlBions,  to  Valentine,  or  his  legal  repre- 
sentatlves,  in  accordance  with  the  provisions 
of  the  act,  provided  that  no  decree  in  favor 
of  Valentine  should  be  executed,  or  be  of 
any  force  or  effect  against  any  person  or 
persons,  nor  should  any  land  scrip  or  patents 
be  issued  as  therein  provided,  unless  Valen- 
tine should  first  execute  and  dellyer  to  the 
commissioner  of  the  general  land  office  a 
deed  conveying  to  the  United  States  all  his 
right,  title,  and  interest  to  the  lands  covered 
by  the  said  Miranda  grant  The  scrip  locat- 
ed upon  the  land  in  question,  and  for  which 
the  patent  issued,  was  the  Valentine  scrip, 
authorized  to  be  issued  by  the  act  above 
mentioned. 

In  August,  1856,  provision  was  made  by 
an  act  of  congress  as  follows:  "That  all  pub- 
lic lands  heretofore  reserved  for  military  pur- 
poses in  the  state  of  Florida,  which  said 
lands,  in  the  opinion  of  the  secretary  of  war, 
are  no  longer  useful  or  desired  for  such 
purposes,  or  so  much  thereof  as  said  secre- 
tary may  designate,  shall  be  and  are  hereby 
placed  under  the  control  of  the  general  land 
office,  to  be  disposed  of  and  sold  in  the  same 
manner  and  under  the  same  regulations  as 
other  public  lands  of  the  United  States;  pro- 
vided, that  said  lands  shall  not  be  so  placed 
under  the  control  of  said  general  land  office 
until  said  opinion  of  the  secretary  of  war, 
giving  his  consent,  commtmicated  to  the  sec- 
retary of  the  Interior  In  writing  shall  be  filed 
and  recorded."  Chapter  129,  Act  Aug.  18, 
1856.  This  act  was  repealed  In  1884,  and 
provision  made  by  the  repealing  act  that 
whenever,  in  the  opinion  of  the  president 
of  the  United  States,  the  lands,  or  any  por- 
tion of  them.  Included  within  the  limits 
of  any  military  reservation  theretofore  or 
thereafter  declared,  have  become  or  shall 
become  useless  for  military  purposes,  he  shall 
cause  the  same,  or  so  much  thereof  as  he 
may  designate,  to  be  placed  under  the  con- 
trol of  the  secretary  of  the  Interior  for  dis- 
position as  provided  in  the  act,  and  shall 
cause  to  be  filed  with  the  secretary  of  the  In- 
terior notice  thereof.  Provision  was  also 
made  for  the  secretary  of  the  Interior  to  have 
the  said  lands,  or  any  part  of  them,  survey- 
ed, or  subdivided  into  tracts  of  less  than 
40  acres,  and  Into  town  lots,  or  either  or  both, 
and  also  for  an  appraisement  and  public 
sale  of  said  lands,  and,  after  ofTering  them 
at  public  sales,  to  allow  the  remainder  to  be 
taken  by  private  entry  on  conditions  pre- 
scribed. This  act  contains  the  following 
provisos:  "Provided  that  any  settler  who 
was  in  actual  occupation  of  any  portion  of 
any  such  reservation  prior  to  the  location  of 
such  reservation,  or  settled  thereon  prior  to 
January  first,  eighteen  hundred  and  eighty- 
four,  in  good  faith  for  the  purpose  of 
securing  a  home  and  of  entering  the  same 
under  the  general  laws,  and  has  continued 
in  aach  occupation  to  the  present  time,  and 
la  by  law  entitled  to  make  a  homestead  en< 


try,  Bhall  be  entitled  to  enter  tbe  land  ao  oo 
cupied,  not  exceeding  one  hundred  and  six- 
ty acres  in  a  body,  according  to  the  govern- 
ment surveys  and  subdivisions;  provided 
further,  that  said  lands  were  subject  to  en- 
try under  the  public  land  laws  at  the  time 
of  their  withdrawal."  Chapter  214,  Acts 
1884. 

The  right  to  Interpose  a  plea  on  equitable 
grounds  in  an  action  of  ejectment  is  clear, 
provided  the  matter  set  up  in  such  plea  will 
authorize  the  defendant  to  enjoin  In  a  court 
of  equity  the  Judgment,  should  one  be  recov- 
ered against  him.  The  facts  alleged  in  audi 
plea  must  not,  however,  make  such  a  defense 
as  is  available  to  the  defendant  in  the  com- 
mon-law action,  as  the  court  in  such  case 
will  be  Justified  In  refusing  to  allow  the  plea 
to  be  filed,  or  in  striking  it  out  If  filed.  Dick- 
son V.  Gamble,  16  Ma.  687;  Spratt  v.  Price, 
18  Fla.  289;  Walls  v.  Endel,  20  Fla.  86; 
Johnston  v.  Allen,  22  Fla.  224.  Does  the 
plea  set  up  any  defense,  and.  If  so,  is  it 
available  to  the  defendant  under  the  gener- 
al issue  in  an  action  of  ejectment?  A  patent 
in  due  form  of  law,  sufficient  on  its  face 
to  convey  the  title  to  the  land  therein  de- 
scribed, and  purp<«ting  to  have  been  issued 
by  the  t>roper  officers  of  the  government, 
must  at  least  be  regarded  as  prima  fade 
valid  In  actions  at  law.  Whether  such  a 
patent  can  be  impeached  in  a  proceeding  at 
law,  as  distinguished  from  a'  suit  in  equity, 
and,  if  BO,  under  what  condltUms  it  can  be 
done,  has  given  rise  to  considwable  Judicial 
discussion  in  the  courts  of  this  oountiy.  The 
case  of  Polk  v.  Wendal,  9  Oranch,  87,  if 
not  the  first,  Is  the  leading,  case  on  the  sub- 
ject in  the  supreme  court  of  the  United 
States.  Without  going  into  a  discussion  of 
the  various  cases  on  the  subject  alnoe  that 
time,  it  may  be  stated  that  when  patents 
purporting  to  have  been  issued  undo:  au- 
thority of  the  United  States  govenmient  are 
shown  to  have  been  issued  without  author- 
ity of  law,  as  In  cases  where  the  land  under- 
taken to  be  conveyed  had  never  been  sub- 
ject to  Its  contnd  and  disposltlcm,  or,  if  so,, 
had  been  withdrawn  from  sale  whea  the  pat- 
ent Issued,  or  had  in  fact  never  belonged 
to  the  government,  such  patents  are  void, 
because  the  officers  issuing  them  had  no  au- 
thority at  all  to  make  the  grant  In  such 
cases  the  patents  are  absolutely  void,  and  their 
invalidity  may  be  shown  as  a  defense  in 
an  action  at  law  for  the  possession  of  the 
land.  Doolan  v.  Carr,  125  U.  S.  618,  8  Sup. 
Ot  1228,  and  authorities  dted;  Knight  v. 
Association,  1^  U.  S.  161,  12  Sup.  Gt  268; 
Foes  V.  Hinkell,  78  Cal.  158,  20  Pac.  S»3;  WU- 
cox  V.  Jackson,  13  Pet  498.  If  the  patent 
is  not  absolutely  void,  but  voidable,  then  It 
seems  direct  proceedings  will  be  required  lu 
a  proper  case,  and  on  proper  proceedings, 
to  have  the  patent  declared  void.  In  John- 
son V.  Towsley,  13  Wall.  72,— a  bill  in  chan- 
cery to  cancel  a  patent  where  two  had  been 
issued  for  the  same  land,— the  general  doc- 
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trine  that,  when  the  law  has  conflded  to  a 
special  tribunal  the  authority  to  hear  and 
determine  certain  matters  arising  In  the 
course  of  its  duties,  the  decision  of  that  tri- 
bnnal,  within  the  scope  of  its  authority,  la 
conduslve  upon  all  others  until  reversed  In 
a  direct  proceeding,  was  referred  to,  and  It 
was  said:  '*That  the  action  of  the  land  of- 
fice In  Issuing  a  patent  for  any  of  the  pub- 
Uc  land  subject  to  sale  by  preemption  or 
otherwise  is  condufdve  of  the  legal  title  must 
be  admitted  under  the  principle  above  stat- 
ed; and  in  all  courts,  and  in  all  forms  of 
Judldal  proceedings,  where  this  title  must 
control,  either  by  reason  of  the  limited  pow- 
ers of  the  court  or  the  essential  character 
«f  the  proceeding,  no  inquiry  can  be  per- 
mitted into  the  circumstances  under  which  it 
was  obtained."  It  was  also  said  in  the  same 
case:  "On  the  other  hand,  there  has  always 
esdsted  in  the  courts  of  equity  the  power 
in  certain  classes  of  cases  to  inquire  Into 
and  correct  mistakes,  injustice,  and  wrong 
in  both  Judicial  and  executive  action,  how- 
ever solemn  the  form  which  the  result  of 
that  -action  may  assume  when  it  invades 
luivate  rights;  and  by  virtue  of  this  pow- 
er the  final  Judgments  of  courts  of  law  have 
been  annulled  or  modified,  and  patents  and 
other  Important  instruments  issuing  from  the 
crown  or  other  executive  branch  of  the  gov- 
ernment have  been  corrected  or  declared 
void,  or  other  relief  granted.  No  reason  Is 
perceived  why  the  action  of  the  land  office 
should  constitute  an  exception  to  this  prin- 
ciple." In  Steel  v.  Beflning  Ck>.,  106  U.  S. 
447,  1  Sup.  Ot  38&,  it  is  said,  after  referring 
to  several  cases  discussing  the  legal  ef- 
fect of  a  patent  regularly  Issued,  that  "It 
need  hardly  be  said  that  we  are  here  speak- 
ing of  a  patent  issued  In  a  case  where  the 
land  deitartment  had  Jurisdiction  to  act,  the 
lands  formhug  part  of  the  public  domain, 
and  the  law  having  provided  for  their  sale. 
If  they  never  were  the  property  of  the  Unit- 
«d  States,  or  if  no  legislation  authorized 
their  sale,  or  if  they  had  been  previously 
disposed  of  or  reserved  from  sale,  the  patent 
would  be  Inoperative  to  pass  the  title,  and 
objection  could  be  taken  to  it  on  these 
grounds  at  any  tlme^  and  in  any  form  of 
action.  In  that  respect  the  patent  would 
be  like  the  deed  of  an  Individual,  which 
would  be  inoperative  if  be  never  owned 
the  property,  or  had  previously  conveyed 
it,  or  had  dedicated  it  to  uses  which  preclud- 
ed its  sale."  The  case  of  Porter  v.  Bishop, 
25  Fla.  749,  6  South.  863,  holds  that  In  en- 
tries under  the  United  States  homestead 
laws,  where  only  questions  of  ftict,  or  mixed 
questions  of  law  and  fact,  are  involved,  the 
decision  of  the  secretary  of  the  interior 
thereon  is  final;  but  that  where,  by  miscon- 
struing the  law,  the  ofilcws  of  the  land  de- 
{wrtment  have  withheld  from  a  party  his 
jnst  rights,  or  where  misrepresentation  and 
fraud  have  been  practiced,  necessarily  af- 
fecting their  Jud^ent,  the  ooorts  may,  in 


a  proper  proceeding,  Interfere,  and  refuse  to 
give  effect  to  their  action. 

The  action  of  the  land  office  in  disposing  of 
land  subject  to  sale  rwAer  any  law  regulat- 
ing the  disposition  of  the  public  domain  is 
conclusive  of  the  legal  tlUe  so  far  as  an  In- 
quiry into  all  matters  coimected  with  the 
Issuance  ot  the  patent  extends;  and  such 
patent  is  also  condusive  in  equity  until  set 
aside  in  a  proper  proceeding  on  the  ground 
that  the  land  officers  have  misconstrued  the 
law,  or  that  their  judgment  has  been  so  af- 
fected by  misrepresentation  or  fraud  as  to 
deprive  a  party  of  his  Just  rights. 

The  supreme  court  of  the  United  States 
dearly  holds,  as  we  understand  It,  that.  If  the 
land  patented  was  not  under  the  control  and 
subject  to  disposition  of  the  land  office,  the 
patent  is  void,  and  Its  Invalidity  may  be 
shown  In  an  action  of  ejectment  to  recover 
the  land  by  virtue  of  the  patent.  The  act  of 
congress  of  1872  authorizing  the  Issuance  of 
the  Valentine  scrip  provides  that  patents  may 
issue  for  it  for  an  equal  quantity  of  the  unoc- 
cupied and  unappropriated  public  lands  of 
the  United  States,  not  mineral,  whether  sur- 
veyed or  not,  in  tracts  not  less  than  the  sub- 
divisions provided  for  in  the  United  States 
land  laws,  and,  if  unsurv^ed  when  taken,  to 
conform  when  surveyed  to  the  general  sys- 
tem of  the  United  States  land  surveys.  The 
plea  alleges  that  the  land  sued  tor  and  en- 
tered with  Valaitlne  scrip  was  situated  with- 
in Ft  Brooke  military  reservation,  at  Tampa, 
and  at  the  time  of  said  entry  and  the  issu- 
ance of  said  patent  to  plaintiff's  grantor  the 
land  was  within  the  jurisdiction  of  the  war 
department  of  the  United  States,  and  not 
within  the  land  department  It  Is  also  al- 
leged that  the  patent  was  in  fraud  and  viola- 
tion of  the  acts  of  congress  and  of  the  rights 
ot  the  war  department  and  was  void;  but 
this  allegation  of  fraud  must  be  taken  as  re- 
ferring to  the  Issuance  of  the  patent  whoi 
the  land  was  within  the  Jurisdiction  of  the 
war  department  and  not  subject  to  the  con- 
trol of  the  land-office  department  As  an  In- 
dependent allegation  of  fraud,  it  would  be 
nothing  but  a  l^;al  conclusion  of  the  pleader. 
There  is  also  an  allegation  that  when  the 
entry  was  made  and  the  patent  issued  de- 
fendant Was  In  possession  of  the  land,  and 
that  It  was  not  thbU,  or  at  the  time  of  filing 
the  plea,  unoccupied  and  unappropriated  pub- 
lic land,  as  spedfled  by  the  act  of  congress 
authorizing  the  location  of  land  with  Valen- 
tine scrip.  The  allegation  that  the  land  was 
not  unoccupied  public  land  is  based  upon  the 
alleged  fact  that  defendaat  was  in  possession; 
but  the  further  allegations  that  the  land  was 
situated  within  Ft  Brooke  military  reserva- 
tion, and  at  the  time  of  the  entry  and  Issu- 
ance of  the  patent  was  within  the  Jurisdiction 
of  the  war  department  and  not  within  the 
land  department,  are  sufficient,  in  our  opin- 
ion, to  show.  If  true,  that  the  land  offloera 
had  no  authority  to  permit  the  land  to  be  en- 
tered with  the  Valentine  scrip.    The  act  at 
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congrera  In  force  up  to  Jidy  6,  1884,  author- 
ized a  transfer  of  the  land  by  the  secretary 
of  wax  to  the  land  department,  nnder  certain 
conditions;  and  the  patent  alone  would  af- 
ford prima  fade  evidence  that  the  proper 
transfer  had  been  made  before  the  issuance 
of  the  patent  The  allegations  of  the  plea,  if 
true,  negative  such  fact,  and  show  that  the 
land  was  still  under  the  control  of  the  war 
department  when  the  patent  was  issued. 
Under  such  circumstances  the  land  officers 
had  no  authority  to  Issue  the  patent,  and  un- 
der the  rule  above  announce  it  would  be 
void,  and  subject  to  attack  In  an  action  at 
law.  The  allegation  that  when  the  patent  is- 
sued the  land  had  not  been  surveyed,  and  the 
entry  was  made  upon  tracts  less  than  the 
subdivisions  provided  tor  in  the  United  States 
land  laws,  does  not  aid  the  plea.  The  scrip 
referred  to  was  authorized  to  be  located  upon 
any  imoccupied  and  unappropriated  public 
land,  not  mineral,  whether  surveyed  or  not; 
but  the  survey,  when  made,  Is  required  to 
confcHrm  to  the  general  system  of  United 
States  land  surveys.  If  the  land  was  not  un- 
der the  control  of  the  interior  department,  as 
alleged,  the  land  officers  had  no  authority 
over  it,  and  their  action  in  imdertaMng  to 
dispose  of  the  land  was  void.  If  it  were 
shown  that  the  land  office  had  authority  to 
dispose  of  the  land,  a  question  would  arise  as 
to  whether  or  not  the  matter  of  surveys  be- 
longs exclusively  to  that  department  Cragin 
V.  Powell,  128  U.  S.  691,  9  Sup.  Ct  203; 
Knight  V.  Ass'n,  supra.  Conceding  that  the 
defendant  was  in  a  condition  to  attach  the 
patent,  all  the  available  defense  sought  to  be 
set  up  by  the  equitable  plea  could,  In  our 
Judgment,  be  relied  upon  as  a  legal  defense 
xmder  the  general  issue,  and  the  court  did  not 
err  In  refusing  to  allow  such  plea  to  be  filed. 

So  far  we  have  considered  the  plea  on  the 
theory  that  the  defendant  was  shown  to  be 
in  a  situaticHi  to  attads  the  patent  on  the 
ground  that  it  was  void.  He  bases  his  right 
to  the  land  on  a  settlement  and  occupancy 
of  the  land  und«'  the  act  of  congress  of  July 
5,  1884,  and  his  right  to  make  a  homestead 
entry;  and  it  will  be  observed  that  the  rights 
given  to  the  settler  in  the  first  proviso  in 
this  act  is  coupled  with  a  further  proviso 
that  the  land  was  subject  to  entiy  under  the 
public  land  laws  at  the  time  of  their  with- 
drawal. The  actual  occupancy  of  the  land  by 
the  defendant  Is  alleged,  as  well  as  his  right 
to  make  a  homestead  entry  and  to  enter  the 
land;  but  there  is  no  distinct  allegation  that 
the  land  was  subject  to  entry  under  the  pub- 
lic land  laws  at  the  time  of  its  withdrawal 

The  question  of  defendant's  right  to  attack 
the  patent  is  involved  in  the  further  questions 
presented  on  the  trial  under  the  general  Issue, 
spd  we  will  consider  it  in  cmmectlon  with 
them. 

On  the  trial  a  patent  for  the  land  described 
in  the  declaration  to  Louis  J.  Brush,  bearing 
date  September  13,  1882,  was  offered  in  evi- 
dence by  the  plaintiff,  and  objected  to  by  the 


defendant  bnt  the  objection  was  overmled, 
and  the  patent  admitfced  In  evidence.  Then 
was  no  errw  in  admitting  the  patent  It  re- 
cited that  it  was  issued  upon  a  location  of  the 
land  in  the  district  of  lands  subject  to  sale  at 
GainesTlIle,  Fla.,  with  scrip  issued  by  virtue 
of  the  act  of  congress  in  1872,  in  favor  of 
Thomas  B.  Valentine,  and  was  In  due  form. 
The  patent  was  at  least  prima  fade  evidaice 
of  a  good  conveyance  of  the  land,  and,  in  the 
absence  of  anything  to  impeach  it,  shonid 
have  been  admitted  in  evidence.  A  deed 
from  Brush  and  wife,  conveying  the  land  to 
plaintiff,  was  then  introduced  without  objec- 
tion. 

Defendant  offered  as  documentary  evlr 
dence  certified  copies  of  what  purport  to  be 
official  conuuunicatlons  between  the  secre- 
tary of  war  and  the  secretary  of  the  inte- 
rior, commendng  in  1860,  in  reference  to  EX 
Brooke  reservation  at  Tampa,  and  also  the 
approvals  of  the  president  of  the  United 
States,  in  1877  and  1878,  of  the  request  of 
the  secretary  of  war  in  reference  to  said  res- 
ervation. The  puri)oae  for  introducing  this 
evidence  was  to  show  that  the  land  descrilied 
In  the  patent  was  a  part  of  the  military  res- 
ervation of  Ft  Brooke,  at  Tampa,  when  the 
patent  was  issued.  On  objection  of  plain- 
tiff the  documentary  evidence  was  exduded, 
and  defendant  excepted.  Defendant  th«i 
testified  that  he  was  a  native-bom  dtlzen 
of  the  United  States,  and  the  bead  of  a  fam- 
ily, and  offered  to  show  that  be  settled  upon 
the  land  in  question  prior  to  the  Issuance  of 
the  patent,  and  was  actually  occupying  said 
land  on  the  Ist  day  of  January,  1881,  and 
continued  to  occupy  it  np  to  the  date  of  the 
act  mentioned,  and  that  bis  settlement  and 
occupancy  of  the  land  was  for  the  purpose  of 
entering  it  under  the  homestead  laws  of  the 
United  States.  The  record  shows  that  some 
evidence  offered  by  defendant  to  show  his 
occupancy  of  the  land  was  admitted,  bnt 
it  also  shows  that  the  court  excluded  most 
of  the  testimony  offered  by  defendant  on 
this  point  There  was  no  effort  to  show  that 
defendant  had  ever  obtained  any  certificate 
of  entry  of  the  land  firom  the  land  office, 
or  that  he  had  any  deed  or  paper  evidence 
of  title  of  any  kind  to  the  land  from  any 
source  whatever.  Testimony  was  offered 
tending  to  show  that  in  July,  1883,  defend- 
ant made  some  effort  to  make  an  application 
at  the  local  land  office  for  the  land,  and  also 
consulted  a  party  as  to  how  he  should  pro-  - 
ceed  to  make  the  application,  and  did  in  fact 
make  an  affidavit  that  he  was  residing  upon 
Ft  Brooke  reservation,  before  a  Judge,  and 
forwarded  it  to  Washington.  The  circuit 
judge  refused  to  admit  testimony  offered  by 
defendant  to  show  occupancy  of  the  land 
either  before  or  subsequmt  to  January  1, 
1884,  for  the  purpose  of  entering  it  nnder 
the  homestead  laws  or  otherwise,  and  the 
rulings  of  the  court  rejecting  such  evldonce 
were  excepted  to  by  the  defendant  Tills 
testimony   offered    by    tbe  defendant   and 
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ruled  out  by  the  conrt  was  objected  to, 
among  otber  grounds,  because  the  defend- 
ant had  not  shown  that  he  was  In  a  sltua- 
ti<Mi  to  attack  the  patent  ofCered  in  evidence 
by  the  plaintiff.  Without  considering  the 
other  grounds  of  objection  to  the  testimony, 
or  the  views  of  the  circuit  court  In  passing 
thereon,  we  think  the  objection  mentioned 
was  good,  and  It  is  decisive  of  the  entire  de- 
fense sought  to  be  interposed  by  the  defend- 
ant There  is  doubt  whether  the  documen- 
tary evidence  offered  by  the  defendant 
shows  that  the  particular  lots  of  land  de- 
scribed In  the  declaration  were  embraced  in 
Ft  Brooke  reservation  when  the  patent  was 
issued,  but,  without  going  Into  dther  the 
competency  or  relevancy  of  this  evidence,  we 
do  not  see  how  the  defendant  can  call  In 
question  the  validity  of  the  patent  on  the 
showing  he  made. 

The  rights  given  to  the  settler  of  any  part 
of  a  military  reservation  by  the  act  of  July 
5,  1884,  were  upon  the  condition  that  said 
land  was  subject  to  entry  under  the  public 
land  laws  at  the  time  of  their  withdrawal. 
There  was  no  showing  made  or  offered  to 
be  made  that  the  Ft  Brooke  reservation  at 
Tampa  was  ever  subject  to  entry  under  any 
of  the  public  land  laws  when  It  was  with- 
drawn for  a  reservation.  If  It  had  never 
been  subject  to  such  entry,  the  defendant 
could  acquire  no  rights  by  virtue  of  the  act 
mentioned  to  enter  the  land  under  the  gen- 
eral laws,  as  congress  bad  not  secored  to  b)m 
such  right  by  said  act  In  providing  for  the 
disposition  and  sale  of  military  reservations. 
At  most  he  was  an  occupier  of  lands  of  the 
United  States  without  any  right  of  entry, 
and  without  any  authority  of  law.  We  have 
been  unable  to  find  any  authority  to  sanction 
the  view  that  a  mere  trespaser  upon  public 
land  has  the  right  to  question  the  legality 
of  a  patent  Issued  by  the  United  States  land 
officers.  The  case  would  be  entirely  differ- 
ent If  a  settlement  should  be  made  upon  pub- 
lic land  subject  to  entry  under  the  provi- 
sions of  law,  and  we  find  cases  holding  that 
inchoate  rights  acquired  under  such  an  entry 
will  be  protected  even  against  a  patent  is- 
sued in  violation  of  such  a  settler's  rights. 
In  the  case  of  Doolan  v.  Carr,  supra,  which 
was  an  action  of  ejectment,  and  In  which  the 
right  to  attack  a  patent  Issued  for  the  land 
in  question  was  recognized,  It  appears  that 
the  defendants  had  entered  upon  the  land 
under  a  claim  of  pre-emption  settlement,  and 
'  had  made  and  subscribed  declaratory  state- 
ments of  intention  to  pre-empt  the  land,  and 
presented  them  to  the  register  of  the  proper 
land  office,  but  they  were  refused  on  the 
ground  that  the  land  had  been  patented  to 
a  railroad  company.  The  land  was  not  sub- 
ject to  disposition  by  the  land  office  when 
the  patent  was  Issued,  being  then  embraced 
in  a  Mexican  grant,  but  had  been  transferred 
to  the  Interior  department,  and  was  subject 
to  entry  when  the  pre-emption  claim  was 
made.  Land  Co.  v.  Eblldsor,  52  Minn.  812, 
v.l58O.no.20— 50 


64  N.  W.  91.  In  the  case  before  us  there 
was  no  showing  that  the  land  occupied  by 
the  defendant  was  ever  subject  to  entry  un- 
der any  of  the  public  land  laws  by  home- 
stead entry,  or  that  the  defendant  had  ac- 
quired any  right  Inchoate  or  otherwise,  to 
enter  the  land.  The  defendant's  claim  is  not 
shown  to  have  been  In  privity  with  the  gov- 
ernment's title  In  any  way;  and  his  ad- 
verse holding,  under  the  showing  made, 
places  him  In  the  attitude  of  a  mere  tres- 
passer upon  the  land.  As  such  we  do  not 
think  he  can  be  heard  to  question  the  legal- 
ity of  the  patent  issued  by  the  land  office. 
The  case  of  Reynolds  v.  Mining  Ck).,  116  U. 
S.  687,  6  Sup.  Ct  601,  involving  the  validity 
of  a  patent  under  a  placer  mine  claim,  de- 
cides that,  as  the  title  In  the  v^s  of  min- 
eral lands  known  to  exist,  and  not  claimed 
or  referred  to  in  the  patent  remains  In  the 
United  States,  the  patentee  had  no  right  to 
dispossess  one  In  peaceable  possession  of 
such  veins,  whether  the  latter  have  any  title 
or  not  An  examination  of  the  case  will 
show  that  it  did  not  Involve  the  admission 
of  proof  to  Invalidate  a  patent,  but  whethf« 
the  vein  or  lode,  the  subject  of  controversy, 
was  Included  in  the  boundaries  of  the  claim 
as  located  on  the  surface  and  extending  ver- 
tically downwards,  if  known  to  exist  when 
the  patent  issued.  In  Cooper  v.  Roberts,  18 
How.  173,  a  defendant  in  possession  of  land 
without  any  title  or  valid  right  to  acquire 
one,  set  up  as  one  defense  to  a  patent  issued 
by  the  state  of  Michigan  for  the  land  that 
the  officers  of  the  state  violated  a  statute  In 
granting  the  land  after  it  was  known,  or 
might  have  been  known,  to  contain  minerals. 
and  it  was  said  by  the  court  that  "without 
a  nice  inquiry  into  these  statutes  to  ascertain 
whether  they  reserve  such  lands  from  sale, 
or  into  the  diluted  fact  whether  they  were 
known,  or  might  have  been  known,  to  con- 
tain minerals,  we  are  of  the  opinion  that  the 
defendant  is  not  in  a  condition  to  raise  the 
question  on  this  issue.  The  officers  of  the 
state  of  Michigan,  embracing  the  chief  mag- 
istrate of  the  state,  and  who  have  the  charge 
and  superintendence  of  this  property,  certify 
this  sale  to  have  been  made  pursuant  to 
law,  and  have  clothed  the  purchaser  with  the 
most  solemn  evidence  of  title.  The  defend- 
ant does  not  claim  in  privity  with  Michigan, 
but  holds  an  adverse  right  and  Is  a  trespass- 
er upon  the  land,  to  which  her  title  is  at- 
tached." It  was  held  In  Doll  v.  Meador,  16 
Cal.  205,  that  a  patent  not  void  upon  Its  face 
cannot  be  questioned,  either  collaterally  or 
directly,  by  persons  who  do  not  show  them- 
selves to  be  in  privity  with  a  common  or  par- 
amount source  of  title.  Foss  v.  Hinkell,  su- 
pra, holds  that  a  settlement  by  one  as  pre- 
emptor  on  land  in  compliance  with  the  laws 
of  the  United  States  with  right  to  make  the 
entry  Is  In  privity  with  the  United  States, 
and  can  question  the  validity  of  the  issuance 
of  a  patent  to  a  third  party  for  the  land. 
Vide,  also.  Railroad  Co.  v.  Purcell,  77  Cal. 
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iiO,  18  Pac.  88S,  where  it  was  decided  tbat  a 
mere  possession  of  public  land  does  not  give 
any  right  as  against  the  government,  or  pre- 
vent it  from  disposing  of  the  land  as  it 
pleases.  The  defendant  not  I)eing  in  a  situa- 
tion to  call  in  question  the  patent  issued  to 
plaintiff's  grantor,  the  court  did  not  err  In 
excluding  the  eyidence  offered  for  such  pur- 
pose. 

This  coDcluslon  is  also  decisive  of  the  ques- 
tions presented  here  on  the  giving  and  refus- 
ing to  give  instructions  to  the  Jury.  The 
plaintiff  was  entitled  to  recover  the  land 
sued  for  on  the  showing  made,  and  the  court 
did  not  err  in  refusing  to  give  the  charges 
asked  by  the  defendant  There  was  no  tes- 
timony before  the  Jury  to  authorize  the 
charges  requested  by  the  defendant  and  re- 
fused. 

No  objection  was  made  to  the  Introduction 
of  the  deed  from  Brush,  the  patentee,  to  the 
plaintiff,  and  It  is  not  necessary  to  consid^ 
any  questions  ariEdng  under  this  conveyance. 

There  is  only  one  other  assignment  of  er- 
ror which  we  deem  it  necessary  to  refer  to 
in  this  opinion,  and  that  is,  the  court  erred 
in  refusing  to  permit  defendant  to  introduce 
the  original  record  of  a  deed  fPom  the  plain- 
tiff to  Walter  B.  Clatkson  for  the  land  in 
dispute.  The  purpose  in  offering  this  deed 
in  evidence  was  to  show  that  the  jdaintlff 
did  not  have  title  to  the  land  at  the  time  of 
trlaL  The  original  record  lxx)k  was  objected 
to  because  the  original  deed  was  not  ac- 
counted for,  and  the  record  offered  was  not 
a  certiLfled  copy  of  the  deed,  so  as  to  permit 
the  introduction  of  a  copy  in  lieu  of  the  orig- 
inal deed.  The  court  refused  to  permit  the 
original  record  from  the  record  book  to  the 
read  in  evidence.  The  constitution  (article 
16,  i  21)  provides  that  deeds  and  maetgageB 
which  have  been  proved  for  record,  and  re- 
corded according  to  law,  shall  be  taken  as 
prima  facie  evidence  in  the  courts  of  this  state 
without  requiring  proof  of  execution,  and  that 
the  certified  copy  of  the  record  of  any  deed 
or  mortgage  that  has  been  or  shall  be  duly 
recorded  according  to  law  shall  be  admitted 
as  prima  facie  evidence  thereof,  and  of  Its 
due  execution,  with  like  effect  as  the  orig- 
inal, when  duly  proved,  provided  it  be  made 
to  appear  that  the  original  is  not  within  the 
custody  or  control  of  the  party  offering  such 
copy.  Under  this  provision  a  duly-recorded 
deed  would  be  prima  facie  evidence  in  the 
courts  of  this  state  without  proof  of  execu- 
tion, and  a  certlfled  copy  of  such  duly-re- 
corded deed  would  likewise  be  prima  facie 
evidence,  provided  it  is  made  to  appear  that 
the  original  is  not  within  the  custody  or  con- 
trol of  the  party  offering  the  copy.  But  It 
Is  entirely  clear  that  the  provision  referred 
to  does  not  authorize  the  Introduction  of  the 
original  record  as  evidence  of  the  existence 
and  execution  of  the  original  deed.  The 
court  did  not  err  in  refusing  to  allow  the 
original  record  of  the  deed  to  be  read  in  evi- 
dence <m  the  objections  mad& 


It  is  our  opinion  that  the  Judgment  ap- 
pealed from  in  this  case  should  be  affirmed 
on  the  record  before  us,  and  it  will  be  so  or- 
dered. 


HcNBHiL  et  al.  v.  McBLROY,  Marshal. 

(Supreme  Court  of  Mississippi.    May  7,  1891.) 

Handaxus — Failusb  to  Collsgt  Tax. 

A  petition  for  a  mandamus  directing  a 
town  marsliai  to  ccJlect  unpaid  taxes,  which 
alleges  the  corporate  existence  of  the  town. 
and  Its  power  to  levy  taxes;  tbat  a  levy  and 
aasesssment  had  been  made  according  to  law, 
and  a  copy  thereof  placed  in  the  hands  of  the 
marsliai  toen  acting;  that  respondent  was  a 
duly  elected  and  qualified  marshal;  that  a 
part  of  the  taxes  remained  unccdiected,  and 
that  reqx)ndent  refused  to  cfdlect  same,  or  any 
port  thereof,— Is  not  demurrable. 

Appeal  from  drouit  court,  Newton  county; 
A.  O.  Mayers,  Judge. 

Application  by  R.  S.  McLaurin,  district  at- 
torney, on  information  of  6.  H.  McNeill  and 
others,  for  a  peremptory  mandamus  to  S.  M. 
McEhroy,  marshal  of  the  town  of  Newton, 
directing  him  to  collect  unpaid  taxes.  A  de- 
murrer to  the  petition  was  sustained,  and  pe- 
titioner appeals.     Reversed. 

R.  S.  McLaurin,  district  attorney,  on  In- 
formation of  O.  H.  McNeill  et  al.,  taxpayers 
of  the  town  of  Newton,  Miss.,  filed  bis  peti- 
tion betace  the  circuit  Judge  in  vacation,  pray- 
ing for  a  peremptory  mandamus  to  S.  M. 
McElroy,  marshal  of  said  town,  directing  him 
to  collect  the  unpaid  taxes  of  said  town  which 
had  been  duly  levied  by  the  board  of  mayor 
and  aldermen.  The  petition  sets  out  the 
corporate  existence  of  the  town  of  Newton, 
and  its  power  to  levy  taxes  for  dty  and 
school  purposes,  and  alleges  that  a  levy  and 
assessment  bad  been  made  according  to  law; 
that  the  marshal  then  acting,  when  a  copy 
of  the  assessment  had  been  placed  in  his 
hands,  had  proceeded  to  collect  the  taxes  as 
levied;  that  at  a  regular  election  legally  held 
in  said  town,  respondent,  McEhroy,  had  been 
elected  marshal,  and  had  qualified  as  marshal 
of  said  town;  and  that  a  iKirt  of  the  taxes  lev- 
led  remained  uncollected,  and  that  respond- 
ent refused  and  failed  to  collect  ^ame,  or  any 
part  thereof.  Respondent  demurred  to  the 
petition,  and  the  demurrer  was  sustained, 
the  petition  dismissed,  and  complainants 
charged  witb,  the  costs.  Relator  then  asked 
leave  to  amend  his  petition,  which  was  de- 
nied, and  he  appealed. 

S.  H.  Kirkland,  for  appellant 

PER  CURIAM.  We  have  not  been  Cavored 
with  any  views  in  8upp<n:t  of  the  Judgment 
in  this  case,  and  not  being  able,  unaided,  to 
discover  why  an  answer  to  the  petition  fw 
mandamus  should  not  be  required,  we  re- 
verse the  Judgment,  overrule  the  demurrer, 
and  remand  the  cause  for  an  answer  to  the 
petition. 
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TBICB  ▼.  WALKER. 

(Supreme  Court  of  Mississippi.    April  23,  1894.) 

Pbopbbtt  Bdbject  to  Execctios  —  Claims  o» 
Tbird  Persons. 

1.  Fa-sonal  property  held  under  an  unsat- 
isfied deed  of  trust,  the  condition  of  which  has 
been  brolcen,  is  not  liable  to  execution  oa  a 
judgment  against  the' grantor. 

2.  On  trial  of  the  ripiit  to  personal  property 
sdzed  under  an  execution,  the  court  charged 
that,  though  the  judgment  debtor  turned  the 
property  over  to  the  claimant,  yet  if  claimant 
paid  nothing  for  It,  nor  gave  any  credit  on  ac- 
count, such  transfer  could  not  avail  against 
creditors  of  the  debtor.  Held  error,  as  the  fail- 
ure to  enter  credit  for  the  price  was  evidential 
on^,  and  not  concluaiye  of  the  nature  of  the 
transaction. 

3.  The  issue  being  whether  the  property 
seized  was  liable  to  execution,  an  order  allow- 
ing claimant  to  amend  his  affidavit  setting  up  a 
lien  <n,  instead  of  title  to,  the  property,  cannot 
prejudice  the  judgment  creditor. 

Appeal  from  circuit  court,  Monroe  county; 
Newnan  Oayce,  Judge. 

W.  B.  Walker,  as  administrator  of  the  es- 
tate of  H.  B.  Gillespie,  obtained  judgment 
against  C.  S.  Bates,  and,  under  an  execution, 
levied  on  personal  property.  J.  M.  Trice 
filed  an  affidavit  claiming  the  property.  The 
issue  was  tried,  and  Judgm^it  was  rendered 
A>r  the  judgment  creditor,  and  J.  M.  Trice 
appeals.     Reversed. 

On  the  trial  the  plaintiff  proved  by  the 
deputy  sheriff  that  the  property  was  found 
on  the  French  place,  in  the  possession  of 
Bates,  and  some  declarations  made  by  Bates 
that  the  property  was  his.  There  was  some 
evidence  to  the  effect  that  Trice  had  testi- 
fied in  a  prior  suit  that  the  property  in  dis- 
pute belonged  to  him.  The  evidence  for  the 
claimant  was  to  the  effect  tliat  Bates  had 
rented  a  place  from  one  French  for  the  year 
1890,  and  transferred  his  lease  to  J.  M.  Trice, 
who  rented  a  part  of  the  land  back  to  Bates, 
and  that  Trice  furnished  Bates  and  his 
hands  supplies  during  that  year,  and  that 
the  two  mules.  Battle  and  Alice,  had  been 
sold  to  Bates  on  credit;  that  he  had  failed 
to  pay  for  them,  and  had  resold  them  to 
Trice  two  years  before  the  levy  was  made, 
but  there  was  no  money  paid  to  Bates  for 
the  mules,  and  no  entry  was  ever  made  on 
Trice's  bo(to,  crediting  Bates  with  the  value 
of  the  mnles.  The  affidavit,  as  originally 
made  by  Trice,  claimed  the  property  as  own- 
er. After  the  evidence  was  all  in,  claimant 
moved  the  court  for  permission  to  amend  his 
affidavit  so  as  to  conform  to  the  facts, 
which  was  granted.  Claimant  then  made 
and  filed  an  affidavit  asserting  a  lien  on  all 
the  agricultural  products,  as  landlord  of 
Bates,  and  a  lien  on  the  two  mules  by  virtue 
of  a  trust  deed  on  them.  The  sixth  and  sev- 
enth Instructions  given  by  the  court  below 
are  as  follows:  "(6)  The  court  charges 
the  jury  that  if  Trice  only  had  a  claim  on 
the  two  mules,  Alice  and  HatUe,  by  reason 
of  an  unsatisfied  deed  of  trust  on  them,  and 
did  not  own  the  mules,  then  the  Jury  will 
find  for  the  plaintiff  as  to  said  mules,  Alice 


and  Hattle,  and  assess  their  value  at  what 
the  testimony  shows  them  to  be  worth.  (7) 
The  court  charges  the  jury  that  although 
they  believe  trom  the  testimony  in  the  case 
that  Bates  turned  the  mules,  Alice  and  Hat- 
tie,  over  to  Trice,  yet  if  Trice  paid  Bates 
nothing  for  them,  in  any  manner,  nor  gave 
him  any  credit  for  them,  such  transfer  can- 
not avail  against  the  creditors  of  Bates,  and 
the  jury  will  find  for  the  plaintiff,  and  as- 
sess the  value  of  the  mules  at  what  they  ore 
shown  by  the  testimony  to  be  worth."  There 
was  a  verdict  and  judgment  for  plaintiff  in 
execution  for  the  two  mules,  Hattle  and  Al- 
ice, and  the  farm  products,  valued  at  $S1S. 
Claimant's  motion  for  a  new  trial  was  over- 
ruled, and  he  appealed. 

E.  O.  Sykes  and  Clifton  &  Bckford,  for  ap- 
pellant  W.  B.  Walker,  Calboon  &  Green, 
and  El.  H.  Bristow,  for  appellee. 

CAMPBBLIi,  O.  3.  The  sixth  and  seventh 
instructions  for  the  plaintiff  are  erroneous, 
and  should  not  have  been  given.  The  sixth 
is  wrong,  because,  if  Trice  had  an  unsatis- 
fied deed  of  trust  on  the  mules  (and  sucb 
deed  was  produced  in  evidence,  and  eondi- 
tion  was  broken),  they  were  not  properly 
seized  tmder  the  execution.  The  sevMith  is 
wrong,  as  calculated  to  mldead  by  convey- 
ing the  idea  that  if  what  Trice  had  testified 
as  to  Bates  having  surrendered  Ihe  mules  to 
him  at  an  agreed  price  was  true,  still,  if  no 
money  was  paid  for  them,  and  no  credit  giv- 
en for  them,  the  title  of  the  mules  did  not 
pass  to  Trice.  If  the  transaction  was  as 
Trice  testified,  the  nonpayment  of  money  or 
the  failure  to  enter  the  proper  credit  for  the 
price  agreed  on  did  not  prevent  the  title  of 
the  mules  from  vesting  in  Trice.  Failure  to 
make  any  entry  of  credit  was  evidential  on- 
ly, and  not  conclusive. 

Whether  the  amendm^it  allowed,  and 
made  by  Trice,  In  his  affidavit,  during  the 
trial,  was  properly  permitted.  Is  immaterial. 
It  was  unnecessary,  and  seems  to  have  been 
very  hurtful  to  him  who  made  it,  for  it  en- 
abled his  adversary  to  discredit  him  before 
the  jury,  probably.  The  Issue  was  not  chan- 
ged by  the  new  affidavit  It  was  whether 
the  articles  seized  were  liable  to  the  execu- 
tion, not  whether  Trice  had  title  or  a  para- 
mount Hen  which  entitled  him  to  hold  them, 
except  as  that  bore  on  the  question,  were  the 
articles  leviable?  If  Trice  had  no  title  or 
Hen,  and  the  plaintiff  failed  to  show  the  lia- 
bility of  the  property  to  his  execution,  the 
Issue  would  be  found  for  the  claimant  In 
this  case,  as  presented  by  the  record,  the 
property  was  liable  to  the  execution,  unless 
title  was  In  Trice,  or  he  had  a  lien  para- 
mount to  Uiat  of  the  judgment  creditor, 
which  prevented  the  seizure  of  the  property. 
But  an  amended  affidavit  was  not  necessary 
to  enable  Trice  to  avail  of  a  superior  lien,  if 
he  had  one,  on  the  agricultural  products, 
coupled  with  the  right  of  possession  for  the 
satisfaction  of  the  lien.     Wolfe  t.  Crawford, 
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64  Miss.  514.  We  do  not  say  that  Trice  had 
such  a  lien,  tor  the  evidence  as  to  liis  reia- 
tion  to  tbe  land  on  which  they  were  pro- 
duced raises  an  interesting  series  of  ques- 
tions, not  necessary  to  be  discussed  now,  and 
left  for  future  consideration.  But  w©  do  say 
that  under  Butler  v.  Lee,  54  Miss.  476;  Wolfe 
V.  Crawford,  Id.  514;  and  Helm  v.  Gray,  59 
Hiss.  54,— there  was  no  necessity  for  the 
amendment  made,  and  that  the  rights  of  the 
parties  could  be  worked  out  without  any 
amendment  of  the  affidavit;  and  for  that 
reason  It  is  Immaterial  whether  the  Code  of 
1892,  i  4425,  applies  or  not  That  section  in- 
troduces into  section  1774  of  the  Code  of 
1880  the  clause,  "or  to  have  a  lien  on,"  so  as 
to  expressly  authorize  one  who  does  not  own, 
but  has  a  Hen  on,  property,  to  Interpose  a 
claim.  As  stated,  this  right  existed  before, 
and  the  provision  was  perhaps  unnecessary. 
In  view  of  tbe  fact  that  no  change  was  made 
In  the  law,  as  to  this,  further  than  the  Inser- 
tion of  the  clause  mentioned,  it  is  suggested 
that  the  sole  purpose  was  to  declare  the  law 
as  it  was  settled  before.  It  may  have  an 
effect  beyond  this,  which  is  not  now  appar- 
ent It  certainly  gives  the  right  to  a  mere 
lienor  to  interpose  a  claim,  regardless  of  pos- 
session or  the  right  of  possession;  and,  if 
necessary,  the  courts  must  supply  the  omis- 
sion to  make  any  change  In  the  statute,  to 
correspond  to  that  made.  If  any.  Reversed 
and  remanded  for  a  new  trlaL 


(UHiw.  M) 

MATNARD  v.  COCKB. 
(Supreme  Conrt  of  MisslBsippi.  Jan.  1,  1894.) 
Vbndok's  Lien  on  Chops. 
In  a  deed  of  land,  a  vendor's  lien  was 
reserved,  and  notes  wore  given  for  interest  on 
the  unpaid  price,  the  deed  providing  that  "said 
interest  notes  shall  be  conBidered  as  rent  notes, 
and  a  landlord's  lien  is  retained  for  the  col- 
lection of  same."  The  owner  of  the  land  rent- 
ed it  to  a  tenant  Held  to  create  an  equitable 
lien  on  the  agricultural  products,  which  the 
holder  of  the  note  might  enforce  by  collecting 
from  the  tenant  enough  of  such  products  to  pay 
the  interest  notes  as  they  fell  due. 

Appeal  from  drcolt  court  Coahoma  comi- 
ty; R.  W.  Williamson,  Judge. 

Action  by  Oeorge  F.  Maynard,  gtiardlan, 
against  J.  L.  Cocke  for  money  had  and  re- 
ceived. Judgment  was  rendered  for  defend- 
ant and  plaintiff  appeals.     Affirmed. 

In  December,  J888,  Mrs.  M.  O.  Maynard 
bought  a  tract  of  land  In  Coahoma  county. 
Miss.,  from  W.  F.  Rozelle,  for  $7,000,  and 
paid  12,500  cash,  and  executed  her  note  for 
the  balance  of  the  purchase  money,  payable 
December  1,  1893,  bearing  10  per  cent  in- 
terest payable  annually,  giving  her  four 
notes  for  $450  each,  payable  December  1, 
1889,  1890,  1891,  and  1892,  respectively.  Ro- 
celle  executed  his  deed  conveying  the  land  to 
Mrs.  Maynard,  reserving  a  vendor's  Hen  to 
secure  tbe  purchase  money  and  interest 
Mrs.  Maynard  died  In  November,  1890,  tes- 
tate, devising  all  her  property,  real  and  per- 


sonal, to  her  three  children,  who  were  mi- 
nors, and  appointed  appellant,  G.  F.  Maynard, 
her  executor,  who  was  afterwards  appointed 
guardian  for  the  children.  The  deed  from 
Rozelle  to  Mrs.  Maynard  was  lost  and  was 
never  recorded.  In  December,  1890,  W.  F. 
Rozelle  executed  a  deed  conveying  this  land 
to  the  heirs  and  devisees  of  Mrs.  M.  C.  May- 
nard, which  deed  recited  that  a  deed  had  for- 
merly been  executed  conveying  the  land  to 
Mrs.  M.  C.  Maynard,  which  had  been  lost 
before  it  was  recorded.  This  deed  contained 
the  following  statement:  "It  was  expressly 
agreed  and  understood  in  said  deed  [the  deed 
to  Mrs.  Maynard],  executed,  as  aforesaid,  by 
me  on  the  17th  day  of  December,  1888,  that 
a  vendor's  lien  was  retained  for  the  pay- 
ment of  said  notes,  and  that  the  said  Interest 
notes  should  be  considered  as  rent  notes, 
and  a  landlord's  lien  had  and  retained  for 
the  collection  of  the  same;  and  this  deed 
is  made  In  lieu  ot  said  lost  deed,  con- 
taining the  same  covenants  and  agreements." 
All  the  notes— the  principal  note  and  the  inter- 
est notes— were  transferred  to  appellee,  J. 
li.  Cocke,  by  Rozelle.  Appellant  as  guardian, 
leased  the  land  for  three  years  at  an  annoal 
rental  of  $800.  The  lease  began  in  January, 
1881.  The  rent  notes  were  made  payable 
to  George  F.  Maynard,  guardian.  Appellee, 
J.  L.  Cocke,  collected  from  the  tenants  on  the 
place  enough  of  tbe  cotton  raised  on  the 
place  to  pay  the  Interest  note  due  December 
1,  1891,— $450.  This  suit  was  brought  by 
appellant  to  recover  from  appellee  the  amount 
thus  collected  from  the  tenant  A  Jury  was 
waived,  and  the  cause  was  tried  before  the 
court  From  a  judgment  for  the  defendant 
plaintiff  appealed. 

Fitzgerald  &  Maynard,  for  appellant  D. 
A.  Scott  for  appellee. 

WOODS,  J.  The  novel  and  moat  interest- 
ing legal  question  which  is  argued  with  much 
learning  and  ability  by  counsel  for  tbe  re- 
spective parties  is  this:  Can  the  dual  rela- 
tions of  vendor  and  vendee  and  landlord  and 
tenant  subsist  between  the  same  parties, 
where  the  vendee  has  received  from  the  ven- 
dor an  absolute  conveyance  to  the  lands 
sought  to  be  charged  with  rent?  TUB  In- 
quiry Is  the  key  to  an  entrance  upon  a  field 
of  legal  inquiry  which  has  not  yet  been  judi- 
cially explored,  and  whose  boondarles  have 
not  yet  been  ascertained  and  declared,  so 
far  as  the  research  of  learned  counsel,  sup- 
plemented somewhat  by  our  own,  discloses. 
But  this  untried  problem  is  not  really  pre- 
sented In  this  controversy.  Counsel  has  tak- 
en the  words  too  literally,  and  has  overlooked 
the  spirit  of  the  contract  of  the  parties.  We 
are  not  to  fetter  our  investigation  by  mere 
words,  or  peculiar  forms  of  words.  Through 
these  we  mtist  look  to  ascertain  the  Intention 
of  the  parties.  They  are  the  vehicles  only 
by  which  we  are  transported  in  our  search 
for  the  true  Intent  of  the  parties,  and  the  real 
meaning  of  their  contract    The  calling  of 
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that  rent  which  1b  not  rent  does  not  make  It 
such,  but  we  should  endeavor  to  construe  the 
contract  In  such  manner  as  to  effectuate  the 
Intention  of  the  parties,  If  that  be  ascertain- 
able, and  give  vitality  to  every  part  of  It, 
If  possible. 

The  true  view  of  the  real  intention  of  the 
parties  Is  this,  in  our  opinion,  viz.  for  the  pay- 
ment of  the  interest  notes  given  by  the  gran- 
tee to  his  vendor,  a  security  In  the  shape  of 
an  equitable  lien  Upon  the  agricultural  prod- 
ucts to  be  grown  upon  the  premises  conveyed 
was  created;  and  this  is  absolutely  free  from 
objection,  from  any  point  of  observation.  In 
this  aspect,  the  appellee  has  a  complete  de- 
fense to  the  action  brought  against  him  toe 
moneys  had  and  received,  as  this  suit  is,  prac- 
tically. It  Is  In  its  nature  an  equitable  ac- 
tion, and  the  equitable  lien  of  appellee  was 
properly  set  up  as  a  defense  to  the  appel- 
lant's demand.  The  appellee  had  already, 
before  suit  was  brought,  resorted  to  the  se- 
curity afforded  by  his  equitable  lien,  and  had 
received  satisfaction  of  his  debt;  and  all  this 
he  was  entitled  to  show,  in  successful  de- 
fense of  the  action  brought  against  blm.  Af- 
firmed. 


(71  Mtn.  tut 

GIBSON-MOORE  MANUP'G  CO.  v.  MEEK. 
(Supreme  Court  of  Mississippi.  Jan.  1,  1894.) 
Action  »ob  Wages— Pleadiho. 
Plaintiff  alleged  that  defendant  hired 
him  for  one  year  at  $10  a  week;  that  without 
any  fault  of  hU  he  was  discharged;  that  de- 
fendant was  indebted  to  him  for  the  time  he 
contracted  at  $10  a  week.  Held  sufficient  to 
support  a  verdict  in  plaintiff's  favor.    - 

Appeal  from  circuit  court,  Monroe  county; 
Newnau  Cayce,  Judge. 

Action  by  John  H.  Meek  against  the  Olb- 
son-Moore  Manufacturing  Ck>mpany  for 
wages  due,  and  for  breach  of  contract  of 
hiring.  Judgment  for  plaintiff,  and  defraid- 
ant  appeals.     Affirmed. 

John  H.  Meek  sued  appellant  in  the  circuit 
court,  on  a  contract  of  employment.  The 
declaration  avers  that  In  February,  1881,  de- 
fendant contracted  with  plaintiff  to  pay  him 
$10  per  week  for  one  year  beginning  March 
2,  1891;  that  plaintiff  began  work  as  per 
contract,  and  continued  to  work  until  Au- 
gust 8,  1891,  when  he  was  discharged  by  de- 
fendant, through  no  fault  of  his  own;  claim- 
ing that  defendant  was  indebted  to  him  for 
the  time  he  contracted  at  the  rate  of  $10  per 
week.  Defendant  demurred  to  the  declara- 
tion—(1)  because,  under  the  form  of  action 
adopted  by  plaintiff,  the  measure  of  dam- 
ages Is  not  the  sum  agreed  upon  for  the 
whole  term,  but  only  such  damages  as  the 
plaintiff  sustained;  (2)  because  plaintiff 
seeks  to  recover  for  the  whole  time  of  the 
employment,  when  the  declaration  discloses 
that  he  was  discharged  in  the  middle  of  the 
term,  and  the  suit  is  to  recover  for  the  un- 
expired term,  when  no  services  were  ren- 
dered for  any  part  of  said  term;  (3)  because 


plaintiff  does  not  show  that  he  used  reason- 
able diligence  to  obtain  like  employment;  (4) 
because,  under  the  form  of  the  action,  the 
suit  is  premature,  for  the  declaration  shows 
that  the  court  has  no  jurisdiction  of  the 
amount  really  due.  This  demurrer  was  over- 
ruled. Plaintiff  then  filed  the  plea  of  non 
assumpsit,  upon  which  a  trial  was  had,  re- 
sulting In  a  verdict  and  judgment  for  plain- 
tiff for  $111,  from  which  defendant  appealed, 
assigning  for  error,  among  other  things: 
"The  court  erred  in  rendering  a  judgment 
against  defendant,  which  in  this  cause,  and 
in  view  of  the  cause  of  action  and  the  plead- 
ings, could  not  be  warranted  or  supported  by 
any  conceivable  amount  of  competent  evi- 
dence.   The  court  did  not  have  jurisdiction." 

Sykee  &  Brlstow,  for  appellant  Houston 
&  Sykes,  for  appellee. 

OAMPBEIil/,  O.  J.  The  fine  argument  of 
the  learned  counsel  for  the  appellant  might 
have  prevailed  half  a  century  ago,  when 
form  was  often  of  more  importance  with 
courts  than  substance;  but  happily  that  era 
has  passed,  never  to  return.  Now  substance 
is  what  the  courts  of  this  state  look  to.  We 
have  no  forms  of  action.  Every  action  Is  on 
the  case,  and  one  need  only  state  a  case  In 
concise  and  Intelligible  language,  containing 
sufficient  matter  of  substance  for  the  coiu't 
to  see  that  he  has  a  meritorious  cause,  and 
his  declaration  will  be  snfBclent  This  dec- 
laration states  the  facts  entitling  plaintiff  to 
recover,  and  was  good  on  demurrer.  The 
declaration  purports  to  be  In  debt,  under  the 
common-law  system  of  pleading,  while  the 
plea  is  non  assumpsit,  which  entitled  the 
plaintiff  under  that  system  to  judgment  nil 
diclt  He  did  not  get  judgment  that  way, 
but  by  a  verdict,  and,  finding  no  error,  the 
judgment  on  the  verdict  Is  afitemed. 


HONBA  V.  BOARD  OF  SIIFRS  OP  MON- 
ROE COUNTY. 
(Supreme  C!onrt  of  Mississippi.    Jan.  8,  1894.) 
Limitations— Claims  against  Cocntt. 
A  daim  against  a  county  will  be  barred 
by  the  statute  of  limitations  where  an  action 
is  not  brought  thereon  within  six  years  after  it 
is  rejected  Dy  the  commlBsioners. 

Appeal  from  circuit  court,  Monroe  county; 
Newnan  C!ayce,  Judge. 

Action  by  R.  A  Honea  against  the  board 
of  supervisors  of  Monroe  county  on  claims 
rejected  by  the  county  commissioners.  Judg- 
ment for  defendant,  and  plaintiff  appeals. 
Afilrmed. 

In  February,  1806,  the  board  of  police  of 
Monroe  county  made  an  order  authorizing 
the  president  and  clerk  of  the  board  to  Issue 
warrants  to  the  amount  of  $15,000,  and  de- 
clared that  these  warrants  should  be  receiv- 
able for  all  dues  to  the  county.  This  scrip 
was  issued  and  circulated  aa  money  in  that 
county.    At  the  April  term,  1871,  the  board. 
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recognizing  that  this  scrip  was  issned  with- 
out proper  authority,  entered  an  order  by 
which  the  holder  of  it  should,  within  30  days 
from  the  publication  of  the  order,  present  the 
same  to  the  derk,  who  was  directed  to  take 
It  up,  and  Issue  the  warrants  of  the  coun- 
ty In  lieu  of  same.  One  T.  S.  Hampton,  who 
was  keeper  of  the  xtoor  in  sold  county,  was 
the  holder  of  $1,532  of  this  scrip,  which  he 
surrendered  to  the  clerk,  and  received  war- 
rants therefOr.  In  1867,  warrants  were  is- 
sued, In  pursuance  of  an  order  of  said  board, 
for  the  payment  of  the  salary  of  the  probate 
jndge,  amounting  to  $700.  All  these  war- 
rants w«e  assigned  to  R.  A.  Honea,  for  valu- 
able considoatlon.  This  is  a  suit  brought  In 
the  circuit  court  of  Monroe  county  by  appel- 
lant to  recover  said  amount  from  the  county. 
There  are  five  counts  in  the  declaration,— 
the  first,  to  recover  $2,132.50  for  money  ex- 
pended by  plaintltr  for  use  and  benefit  of  de- 
fendant; second  count,  to  recover  $1,022.50 
for  valid  claim  assigned  to  plalntllt  by  T.  S. 
Hampton,  for  which  claim  the  county  gave 
Hampton  certain  paper  known  as  "county 
scrip,"  for  which  the  county  afterwards  gave 
an  Invalid  warrant;  third  count,  for  $410,  on 
the  same  ground;  fourth  and  fifth  counts,  to 
recover  $700  balance  due  T.  H.  Davis  for 
services  as  probate  Judge  for  the  year  1867. 
To  the  first  count,  defendant  pleaded  the 
general  issue  and  Invalidity  of  claim  and 
three  and  six  years'  statutes  of  limitation; 
to  the  second  and  third  counts,  pleas  denying 
the  validity  of  the  original  claims  and  the 
statutes  of  limitation  after  rejection  of  the 
claims;  and  to  fourth  and  fifth  counts,  the 
three  and  six  years'  statutes  of  limitation. 
On  the  trial,  plaintUf  testified  that  In  1878, 
while  he  was  treasurer  of  Monroe  county,  be 
paid  certain  Invalid  warrants,  based  on  the 
claims  sued  on,  but  overlooked  them  in  his 
settlement  with  the  county.  He  afterwards 
discovered  ttaem,  and  employed  counsel  to 
coUect  them.  They  tried  to  get  the  board 
to  levy  a  tax  to  pay  them,  but  failed.  Th^ 
presented  the  warrants  to  the  board  in  1884. 
That  he  employed  other  counsel  in  1893,  who 
presented  the  claim  to  the  board  in  Febru- 
ary of  that  year.  The  account  presented  to 
the  board  in  1883  is  as  follows:  "Monroe 
Co.  to  R.  A.  Honea,  Dr.  To  amnt  due,  as 
per  statement  and  bill  of  particulars  below, 
$2,132.50."  The  statement  or  bill  of  partic- 
ulars referred  to  is  a  history  of  bow  plaintiff 
came  into  possession  of  the  warrants.  No 
itemized  account  of  the  original  claim  was 
filed.  PlaintifF  then  introduced  certain  or- 
ders of  the  board  to  show  the  validity  of  the 
claims  and  the  record  showing  the  presenta- 
tion and  rejection  of  the  claims  in  1893. 
Several  witnesses  were  introduced  who  tes- 
tified as  to  the  validity  of  the  original 
claims.  It  was  admitted  that  the  board  of 
police  had  destroyed  the  scrip  and  the 
vouchers  for  which  the  scrip  was  Issued,  and 
that  $700  of  the  salary  of  T.  H.  Davis  bad 
never  been  paid.   Defendant  then  Introduced 


an  wder  of  the  board  of  April  8,  1884,  stat- 
ing that  R.  A.  Honea  presented  that  day  cer- 
tain warrants,  and,  there  being  a  doubt  as 
to  theh:  validity,  a  committee  was  appointed 
to  Investigate  as  to  their  payment.  Another 
order  was  Introduced  showing  that  certain 
warrants  held  by  Honea  were  ordered  regls- 
'  tered.  Some  other  orders  of  the  board  of 
April,  1884,  meeting  were  introduced,  tend- 
ing to  show  a  presentation  of  these  claims 
at  that  time,  when  B.  H.  Bristow  was  intro- 
duced, and  testified  that  he  was  counsel  for 
the  board  In  1884,  and  that  counsel  for  plain- 
tiff then  asked  that  warrants  be  Issued  for 
the  original  claims.  In  rebuttal,  G.  J.  Bu- 
chanan testified  for  plaintiff  that  he  repre- 
sented plaintiff  before  the  board  In  1884,  and 
that  they  only  asked  that  new  warrants  be 
issued  for  the  old  ones,  or  a  seal  be  placed  on 
the  old  warrants.  There  were  a  verdict  and 
Judgment  for  defendant,  and,  plaintiff's  mo- 
tion for  a  new  trial  being  overruled,  be  ap- 
pealed. 

Houston  &  Reynolds,  for  appellant.  Sykes 
&  Bristow,  fbr  appellee. 

CAMPBELL,  O.  J.  It  appears  to  ns  ftom 
this  record  that  Mr.  Honea  had  a  meritorious 
<daim  against  the  county,  on  which  he  might 
have  recovered,  if  be  bad  not  delayed  so  long 
as  to  be  barred  by  the  statute  of  limitations, 
which  has  been  pleaded  by  the  county,  and 
must  avail  to  preclude  recovery.  The  dis- 
tinction attempted  to  be  made  between  the 
claims  sued  on  and  those  presetted  to  the 
board  of  supervisors  In  1884,  and  payment  of 
which  was  then  refused.  Is  too  unsubstantial 
to  be  recognized.  The  whole  subject-matter 
was  b&fore  the  t>oard,  and  dealt  with  by  It. 
in  1884,  and  the  statute  of  limitations  was 
then  set  in  motion  against  the  claim  In  what- 
ever form  It  might  afterwards  be  presented. 
It  is  Immaterial  whether  the  evidence  of  Mr. 
Bristow  was  properly  admitted  or  not  The 
record  of  the  board  of  supervisors  Is  amply 
sufficient  without  any  aid  or  explanation  to 
show  that  the  claims  sued  on,  in  substance, 
if  not  in  the  precise  form  now  sued  on,  were 
then  presented,  considered,  and  rejected  as 
claims  to  be  paid.   Affirmed. 


m  MlM.  MO 
OARTDR  V.  BRANDT  et  aL 
(Sapreme  Conrt  of  Misaiasippi.    Jan.  8,  1894.) 

Attaohmbnt — Salb  ot  I<ind  of  Nonbssidbht — 
Bond. 
Section  1902,  Code  1S80,  and  section 
491,  Code  1892,  provide  that,  where  a  decree 
in  attachment  proceedings  is  rendered  by  de- 
fault against  a  nonresident  debtor,  complainant 
shall  give  security  after  the  decree,  and  be- 
fore any  proceedings  are  taken  to  satisfy  It,  to 
restore  the  estate,  if  so  ordered,  on  the  debtor's 
answering  within  two  years.  BM,  that  a  sale 
without  ^ving  such  security  was  void. 

Appeal  from   circuit   court.   Lea  county; 
Newnan  Cayce,  Judge. 
Ejectment  by  John  A.  Carter  against  Hay< 
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wood  Brandy  and  another.  Judgment  for 
defendants,  and  plalntlS  appeals.  Affirmed. 
In  January,  1891,  Carter  Bros.  &  C!o.  filed 
a  biU  in  the  chancery  coort  of  Lee  county, 
setting  up  that  G.  W.  Barrett,  who  owed 
them  about  $2,000,  conveyed  to  one  O. 
B.  Oliver  a  stock  of  merchandise,  of  the 
value  of  about  ^,S00,  for  the  purpose,  on 
the  part  of  both  Barrett  and  Oliver,  to 
defraud,  hinder,  and  delay  creditors.  That 
tlie  debts  were  made  in  the  ordinary 
course  of  trade.  That  Oliver  was  a  non- 
resident, and  owned  in  this  state  the  etodi. 
of  goods  which  was  in  the  hands  of  Du- 
lany  &  Sloan,  and  the  lands  In  contro- 
versy. The  prayer  of  the  bill  was  for  an 
attachment  In  chancery  to  be  served  on  Dn- 
lany  &  Sloan  for  the  purpose  of  holding  the 
stock  of  goods  owned  by  Oliver,  and  for  pub- 
lication for  Oliver.  An  attachment  was  is- 
sued and  served  as  prayed  for,  and  pub- 
lication was  properly  made  for  Oliver.  The 
bill  was  dismissed  as  to  Dulany  &  Sloan; 
and,  Barrett  and  Oliver  falling  to  answer, 
decrees  pro  confesso  were  taken  against 
them,  and  afterwards  made  final.  The  court 
held  that  Oliver  was  indebted  to  Carter  Bros. 
&  Co.  to  the  amount  claimed,  and  condemned 
the  lands  attached  to  be  sold  to  pay  said 
debt  From  this  decree,  Barrett  appealed, 
and  Dulany  &  Sloan  made  application  to 
Join  In  the  apt>eal.  On  the  appeal  the  court 
affirmed  the  decree  of  the  lower  court  as  to 
Barrett,  and  dismissed  the  application  of  Du- 
lany &  Sloan.  See  Barrett  v.  Carter,  69 
Miss.  693y  13  South.  625.  The  lands  con- 
demned by  the  decree  were  afterwards  sold, 
and  the  appellant  herein  bought  the  same, 
and  instituted  this  action  of  ejectment  for 
the  lands  in  the  circuit  court  against  Bran- 
dy, tenant  in  possession.  J.  H.  Allen,  land- 
lOTd,  being  admitted  to  defend,  pleaded  the 
general  issue;  both  parties  agreeing  to 
claim  through  O.  B.  OUver  as  the  common 
source  of  title.  The  cause  was,  by  agree- 
ment, Irled  before  the  court  without  a  Jury. 
The  plaintifr,  relying  upon  his  deed  In  the 
chancery  proceedings,  offered  tn  evidence  the 
chancery  proceedings,  and  his  deed  there- 
under, in  the  case  of  Carter  Bros.  &  Co.  v. 
O.  B.  Oliver  et  aL  Defendants  then  moved 
the  oonrt  to  exclude  all  plaintiff's  evidence, 
and  for  a  Judgment  for  defendants.  The 
grounds  for  the  motion  were:  Because  the 
debt  attached  for  in  this  chancery  case  was 
not  the  character  of  debt  for  which  attach- 
ment would  He;  because  no  bond  was  glv- 
en  under  section  1902  of  the  Code  of  18S0,  or 
section  491  of  the  Code  of  1892,  which  pro- 
vide that  where  a  suit  of  attachment  Is  Is- 
sued against  a  nonresident  debtor,  and  the 
svunmons  is  served  by  publication,  and  a 
decree  rendered  without  the  appearance  of 
the  absent  debtor,  the  court,  before  any  pro- 
ceedings to  satisfy  said  decree,  shall  require 
the  complainant  to  give  security  to  abide 
sncb  further  orders  as  may  be  made  to  re- 
store the  estate^  on  the  debtor's  answering 


within  two  years.  The  motion  was  sustain- 
ed by  the  court,  and  Judgment  given  for  the 
defendants,  from  which  plaintiff  appealed. 

J.  A  Blair  and  Clayton  &  Anderson,  for  ap 
pellant.  W.  M.  Cox  and  Clifton  &  Bckfwd, 
for  appellees. 

OAMPBBLL,  0.  J.  The  circuit  court 
rightly  held  that  the  execution  Issued  on  the 
decree,  and  by  virtue  of  which  the  sale  and 
conveyance  were  made  under  which  the 
plaintiff  claimed  title,  was  void  for  want  of 
authority  to  issue  it,  without  the  security  re- 
quired by  section  1902,  Code  1880,  and  sec- 
tion 491,  Code  1892.  This  security  is  some- 
thing required  to  be  given  after  decree.  It 
is  not  part  of  the  decree,  and  the  fact  that 
in  this  case  a  direction  for  a  special  writ  was 
Improperly  Included  in  the  decree  does  not 
make  applicable  the  rule  denying  the  assall- 
abillty,  collaterally,  of  a  decree.  The  decree 
was  to  be  made,  and  afterwards,  "before 
any  proceedings  to  satisfy  said  decree,"  the 
court  was  to  require  the  prescribed  security. 
The  writ  of  venditioni  exponas  In  this  case 
was  void,  not  being  Issued  by  order  of  the 
court,  after  decree,  and  requirement  of  se- 
curity as  prescribed.  In  order  to  divest  the 
title  of  an  absent  defendant,  brought  In  by 
publication,  and  not  appearing,  there  must 
be  conformity  to  law.    Affirmed. 


(n  HiM.  st(9 
MAYO  V.  EQUITABLE  LIFE  ASSUR.  SOtJ. 
(Supreme  Court  of  Mississippi.    Jan.  15,  1894.) 

DOMIOILB — DiaTHIBUTION  Of  EsTiLTS— CONFLICT 

or  Laws. 

1.  W.  was  bom  in  Virginia;  went  to  Ten- 
nessee to  seek  employment,  remaining  one  year; 
went  to  Mississippi,  where  he  remained  about  a 
year;  returned  to  Tennessee,  where  he  stayed 
one  month;  and  then,  on  account  of  sickness, 
returned  to  Ylrginia,  where  he  died.  HM,  that 
his  domicile  was  in  Virginia. 

2.  While  in  Mississippi,  W.  insured  in  de- 
fendant company,  the  policy  being  payable  in 
New  York,  and  left  in  Mississippi  for  safe- 
keeping. Bad,  that  the  proceeds  of  the  policy 
were  distributable  under  the  laws  of  Viiginia, 
the  place  of  his  domicile. 

Appeal  from  diancery  court,  Lowndes  conn> 
ty;  T.  B.  Graham,  Chancellor. 

Action  by  3.  P.  Mayo,  administrator  of  the 
estate  of  W.  A  Wrl^t,  against  the  Equita- 
ble Life  Assurance  Society  of  New  York. 
From  a  Judgment  revoking  his  lettars  of  ad- 
ministration, plaintiff  appeals.    Affirmed. 

W.  A  Wright  was  born  and  reared  to  man- 
hood in  Bedford  City,  Va.,  where  his  father 
and  family  stili  reside  In  1889  he  left  Bed- 
ford City,  and  went  to  Knoxville,  Tenn., 
where  he  engaged  in  the  drug  business,  as 
clerk,  and  remained  there  one  year,  when  he 
removed  to  Columbus,  Miss.,  under  a  contract 
of  employment  for  one  year.  While  in  Co- 
lumbus he  obtained  thrie  policies  of  insur- 
ance on  his  life  In  the  Equitable  Life  Assur- 
ance Society  of  New  Ywk,  aggregating  $5,- 
000.    In  September,  1891,  said  Wright  left 
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Coltunbiis,  Miss.,  for  Memphis,  Tenn.,  where 
he  had  secured  employment  for  a  year,  with 
a  right  to  terminate  the  contract  on  one 
month's  notice.  After  living  In  Memphis 
about  one  month,  his  health  began  to  give 
way,  and  be  again  sought  employment  in 
Ck)lumbus,  Miss.,  writing  his  former  employer 
first,  and  then  another  drag  firm  in  Oilum- 
bus,  asking  for  situations.  Pending  his  ne- 
gotiations for  employment  at  Columbus  he 
took  sick,  and  left  Memphis  for  Bedford  City, 
Ya.,  reaching  there  December  26,  1891.  In 
four  days  attenraxAs  (December  29,  1891),  he 
died,  leaving  no  will  and  no  estate,  except  the 
life  insurance  policiea  These  policies  were 
payable  to  the  heirs  and  assigns  of  WUllam 
A.  Wright  Under  the  laws  of  Virginia,  they 
were  payable  to  his  father,  X  M.  Wright,  his 
mother  being  dead.  Said  J.  M.  Wright  was 
insolvent,  and  was  largely  indebted  to  the 
Bank  of  Bedford,  of  which  bank  Robert  S. 
Quarles  bad  been  appointed  receiver  by  the 
courts  of  Virginia.  The  policies  of  insurance 
had  been  left  in  the  safe  of  a  friend  In  Colum- 
bus by  W.  A.  Wright,  and  were  there  at  the 
time  of  his  death;  but  though  sent  to  Vir- 
ginia, at  the  request  of  his  father,  a  few 
days  after  his  death,  they  were  brought  bade 
at  once  to  Columbus,  Miss.,  that  they  might 
be  administered  und»  the  laws  of  Missis- 
rippl.  John  P.  Mayo,  at  the  request  of 
Wright's  relatives,  was  granted  letters  of  ad- 
ministration in  the  chancery  court  of  Lowndes 
county,  and  proceeded  to  administer  same 
by  giving  proper  proof  of  the  death  of  Wright 
to  the  insurance  company.  In  the  meantime, 
Robert  S.  Quarles,  receiver  of  the  Bank  of 
Bedford,  had  instituted  proceedings  la  the 
courts  of  Virginia  to  prevent  the  payment  of 
these  policies  to  J.  M.  Wright,  and  sought  to 
have  them  appropriated  to  Wright's  indebt- 
edness to  the  bank,  wliich  had  been  reduced 
to  judgment  The  Insurance  company  made 
response  to  Mayo,  administrator,  that  before 
receipt  of  proof  of  death  it  had  been  served 
with  an  Injunction,  granted  by  the  Judge  of 
the  corporation  court  of  the  city  of  Roanoke, 
Va.,  prohibiting  It  from  paying  said  policies 
to  the  said  Mississippi  administrator,  or  the 
father,  brother,  and  sister  of  decedent,  until 
further  order  of  said  court  The  Mississippi 
administrator  was  not  made  a  party  to  tlils 
suit  Therefore,  he,  in  March,  1892,  instl- 
tnted  suit  in  the  circnit  court  of  Lowndes 
county,  Miss.,  against  the  Equitable  Life  As- 
surance Society  of  New  York,  for  the  amount 
of  the  policies,  and  recovered  a  Judgment 
by  default  for  the  full  amount  thereof.  The 
company  afterwards  sued  out  an  injunctl<m 
and  supersedeas,  and  restrained  the  further 
proceedings  of  the  said  administrator  to  col- 
lect the  Judgment  The  insurance  company 
then  agreed  that.  If  the  Virginia  claimants 
would  submit  to  the  Jurisdiction  of  the  Mis- 
sissippi courts,  they  would  pay  the  money 
Into  the  courts  of  Lowndes  county,  AIIss.,  in 
order  that  the  respective  rights  might  be  de- 
termined.   The  Virginia  parties  (Quarles,  re- 


ceiver, and  W.  H.  McGhee,  administrator  ap- 
pointed in  Virginia)  agreed  to  submit  their 
claim  to  the  Mississippi  courts,  whereupon 
the  insurance  company  paid  the  money  into 
the  diancery  court  of  Lowndes  county.  Miss., 
and  by  interpleader  made  all  the  parties 
(J.  P.  Mayo,  administrator  of  Wright  In 
Mississippi;  W.  H.  McOhee,  administrator 
appointed  in  Virginia;  and  R.  S.  Quarles,  re- 
ceiver of  the  Bank  of  Bedford)  defendants. 
The  cause  was  heard  on  bill,  answers  of  all 
the  defendants,  depositions,  and  exhibits. 
The  chancellor,  finding  that  the  decedent  W. 
A.  Wright,  was  not  domiciled  in  Mississippi; 
that  he  had  no  place  of  residence  here,  no 
property,  owed  no  debts  here,  and  had  no  leg- 
atees or  creditors  or  debtors  here,  revoked 
the  letters  of  administration  of  J.  P.  Mayo, 
administrator  appointed  In  Mississippi,  and 
ordered  the  proceeds  of  the  policies  paid  to 
the  Virginia  administrator,  said  administrator 
having  fully  complied  with  the  laws  of  this 
state  entitling  foreign  administrators  to  re- 
cdve  funds  in  this  state.  From  this  decree. 
Mayo,  administrator  appointed  in  Mississippi, 
appealed. 

Humphries  &  Sykes,  for  appellant  Wm. 
Baldwin,  for  appellees. 

WOODS,,  J.  If  the  deceased  ever  acquired 
a  domicile  in  Mississippi,  be  o«'tninly  lost  It 
again.  He  came  to  Mississippi  to  fulfill  a 
business  engagement,  which,  by  Its  express 
terms,  was  to  continue  fw  a  fixed  period,  and 
at  the  termination  of  that  period  he  left  this 
state,  as  he  had  come  into  it  in  pursuit  of  a 
wider  field  of  usefulness  and  larger  wages. 
There  Is  no  satlsfactoiy  evidence  that  he 
intended  to  return  to  Columbus.  The  case, 
on  all  Its  disclosed  facts,  and  on  the  infer- 
ences springing  from  those  facts,  seems  to  be 
this:  The  young  maa  was  moved  by  a  two- 
fold purpose  in  his  engagements  at  Knoxvllle, 
at  Columbus,  and  at  Memphis.  He  was  hunt- 
ing a  suitable  field  for  success  in  his  profes- 
sI(Hi,  and  he  was  trying  vainly  to  find  this 
field  In  a  climate  which  would  give  him 
health.  He  remained  a  year— perhaps  long- 
er, by  a  few  months— in  Knoxvllle,  diligently 
engaged  in  his  professional  work.  He  chan- 
ged his  field  at  the  end  of  that  time  to  Colum- 
bus, under  a  contract  of  employmrat  tar  one 
year;  and  then,  stiU  hunting  a  wider  thea- 
ter and  better  compensation,  he  took  up  his 
chosen  calling  in  Memphis.  Here  the  insid- 
ious disease  that  pr^ed  upon  him  made  such 
ravages  upon  strength  and  health  that  after 
less  than  four  months'  labor  In  his  last  field, 
he  gave  tip  the  pathetic  and  hwoic  straggle, 
and  wrait  home  to  Virginia  to  rest,  where, 
four  days  after  his  arrival,  he  entered  into  his 
everlasting  rest  It  may  be  doubted  If  the 
domicile  of  his  origin  was  ever  renounced; 
but,  if  It  was.  It  must  be  held  that  he.  In  turn, 
abandoned  the  respective  domiciles  of  cfacrioe 
acquired  In  Knoxvllle,  in  C<dumbus,  and  in 
Memphis,  and,  by  reverter,  took  up  his  domi- 
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cQe  of  (Kigln  again.  We  are  constrained  to 
say  that  young  Wright's  domicile,  at  the 
date  of  his  d«ath,  vr&s  not  In  Mlaslssippl. 

Were  the  polidea  of  Insurance  personal 
property  situated  In  this  state,  and  their  pro- 
ceeds distributable  under  our  laws?  We  are 
constrained  to  answer  negatlTely.  Tt&n  is 
nothing  in  this  case  to  make  it  exceptional, 
and  the  general  rule  that  the  situs  of  choses 
in  action  follows  the  person  of  the  owner  pre- 
vails. These  policies  are,  by  the  terms  of  the 
contract,  payable  In  New  York.  The  Insurer 
is  a  corp<»'atlon  of  that  state,  and  domiciled 
there.  The  assured,  at  the  date  of  his  death, 
in  Virginia,  had  no  domicile  In  Mississippi. 
The  policies  of  insurance  were  mere  evidences 
of  detit,  and  were  not,  and  had  never  been, 
money  employed  in  any  business  in  tills  state. 
The  deceased  had  no  estate  in  Mississippi, 
and  these  p(dlcles  were  not  evidences  of  debts 
tliat  had  accrued,  as  is  Incident  to  a  business 
conducted  In  this  state.  They  were  simply 
left  in  the  safe  of  his  Columbus  employers 
on  the  departure  of  the  deceased  from  Colum- 
bus tor  his  untried  scene  of  labor  in  Mem- 
phis. They  had  been  deposited  there,  then 
taken  out  for  safe-keeping,  and  they  were 
merely  left  there  for  further  security.  Speed 
V.  Kelly,  69  Miss.  47;  Jahler  v.  Rascoe,  62 
Miss.  699.  We  would  have  been  pleased  to 
declare  a  difTerent  conclusion.  The  anxious 
purpose  of  the  unselfish  youth  to  provide  tor 
his  younger  brothers  or  sisters,  and  his  latxns 
and  self-denials  to  accomplish  his  noble  re- 
solve, and  the  tragic  result  of  the  lofty  strug- 
gle, powerfully  and  pathetically  appeal  to  Us; 
but  the  path  of  duty  and  the  way  of  human 
sympathy  lie  widely  apart  in  this  pitiful  case, 
as  Is  often  found  in  real  life.  The  decree  of 
the  chancery  court  must  be  affirmed. 


<n  Hin.  (SO) 

NATCHEZ  BLDG.    &   LOAN   ASST*   T. 

SHIELDS. 

(Supreme  Court  of  Mississippi.    Feb.  19,  1891.) 

BUIU>lNO  AND  LOAK  ASSOCIATIONS— USUBT. 

A  member  of  a  building  and  loan  asso- 
ciation who  paid  32  per  cent,  premium  for  a 
loan,  end  6  per  cent,  per  annum  on  the  amount 
thereof,  and  who  volnntarily  made  a  settle- 
ment, recdvinf  credit  for  72-100  of  the  pre- 
mium paid,  and  his  share  of  the  profits,  cannot 
complain  that  the  transaction  is  usurious,  as  he 
received  his  share  of  the  interest  paid  by  all 
the  members. 

Appeal  from  circuit  court,  Adams  county; 
W.  P.  Oassedy,  Judge. 

Action  by  J.  O.  Shields  against  Natchez 
Building  &  Loan  Association  to  recover  in- 
terest paid.  Judgment  was  rendered  for 
plaintiff,  and  defendant  appeals.    Bevnsed. 

Appellee,  Shields,  owning  six  shares  of 
stock  in  the  Natchez  Building  &  Loan  Asso- 
ciation, of  the  par  value  of  $200  per  share, 
applied  for  a  loan  of  $1,200  in  Blarch,  1889, 
and  bid  32  per  cent  premium,  and  was  grant- 
ed the  loan.  He  received  the  difference  be- 
tween the  value  of  bis  stock— $l,200-«nd  the 


32  per  cent  premium  bid,  or  $8ia  Ta  aecore 
said  loan,  Shields  pledged  his  stock,  and  ex- 
ecuted a  trjst  deed  on  realty,  conditioned  for 
the  payment  of  "the  aforesaid  debt  or  prin- 
cipal sum  of  twelve  hundred  dollars,  to- 
gether with  lawful  interest"  Appellee,  atter 
he  had  been  a  borrower  for  3  years  and  10 
months,  paid  in  full  all  the  association 
claimed  he  owed  it,  and  withdrew.  In  addi- 
tion to  $288  paid  in  monthly  Installments  of 
$6  per  month,  appeUee  paid  6  per  cent  In- 
terest, per  annum,  in  monthly  installments, 
on  the  whole  $1,200,  throughout  the  period 
of  3  years  and  10  months.  On  withdrawing, 
he  was  allowed  the  following  credits:  Dues 
at  $6  per  month  for  48  months,  $288;  a  re- 
turn of  his  pro  rata  of  the  premium,  $228; 
and  his  pro  rata  share  of  the  profits,  $28.25,— 
making  a  total  credit  of  $544.65,— and  paid 
the  association  the  difTerence  between  the 
$1,200  which  had  been  charged  to  him,  and 
this  credit  or  $655.35.  Soon  after  this  set- 
tlement appellee  requested  appellant  to  re- 
fund the  6  per  cent  per  annum  interest  he 
had  paid  on  the  premium.  Appellant  re- 
fused to  do  this,  and  appeUee  brought  this 
suit  to  recover  same.  On  the  trial  of  the 
cause,  the  above  facts  were  shown  by  the 
secretary  of  the  building  and  loan  araocla- 
tlon,  S.  Meyer,  the  charter  and  by-laws  of  the 
association,  the  deed  of  trust  executed  by 
Shields,  and  extracts  from  the  corporate 
books,  showing  a  statement  of  Shields'  ac- 
count and  settlement  of  same.  On  thla  evi- 
dence, appellant  asked  for  a  peremptory  In- 
struction, which  the  court  refused,  and  a 
peremptory  instruction  given  to  find  for  the 
plalntlll.  From  verdict  and  Judgment  ac- 
cordingly, defendant  appealed. 

T.  Otis  Baker  and  Nugent  &  McWlllie,  for 
appellant  B.  B.  &  O.  M.  Brown,  for  ap- 
pellee. 

WOODS,  J.  As  matter  of  fact,  the  appel- 
lee paid  less  than  10  per  cent  per  annum  in- 
terest on  the  amount  of  money  actually  ad- 
vanced or  loaned  to  him.  His  contract  most 
unfavorably  construed  for  appellant  required 
the  payment  of  lawful  Interest  on  the  amount 
of  his  bid;  the  record  shows  that  he  finally 
paid  lees  than  lawful  Interest  on  the  sum 
really  received  by  him.  It  Is  difficult  to 
conjecture  where  any  claim  of  usury  can  be 
tenably  planted.  But  independently  of  this, 
the  appellee,  on  repaying  his  loan  and  with- 
drawing from  the  association,  voluntarily 
made  the  settlement  plainly  shown  in  the 
record,  and  this  he  did  with  full  knowledge 
of  all  the  facts.  In  this  voluntary  settlement 
he  made  no  mistake  of  fact;  he  has  received 
subsequent  enlightenment  of  law,  aa  he  now 
supposes.  In  this  voluntary  settlement,  made 
with  his  eyes  wide  open,  he  received  72-100 
of  the  premium  bid  by  him,  which  was  re- 
turned as  nneamed,  and  he  received  his  share 
of  all  the  profits  made  by  the  association 
during  his  membership,  and  while  enjoying 
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the  money  loaned  blm;  and  these  profits 
embraced  his  ratable  part  of  all  Interest  paid 
by  all  borrowing  members,  himself  and 
others.  In  that  settlement,  he  took  as  his 
own  his  part  of  all  interest,  now  supposed  to 
have  been  nsurlous,  and  yet  holds  it.  A 
peremptory  instroctlon  for  defendant  should 
have  been  given.    Reversed  and  remanded. 


mHin.  676) 

Bx  parte  PATTERSON. 
(Supreme  Court  of  Mississippi.    Feb.  19,  1804.) 
H.LBBAB  Ck>BFiis— Rbtdr:(  or  Wbit— PIjacb  or 
Hbaxino. 
Oode,  I  2237,  which  provides  that,  when 
a  writ  of  habeas  corpus  is  granted  on  the  appli- 
cation of  anv  person  in  custody  before  convic- 
tion, the  wnt  shall  be  made  returnable  in  the 
county  in  which  the  offense  is  alleged  to  have 
been  committed,  unless  so  doing  will  interfere 
with  the  holding  of    a    term    of  court,  is  di- 
rectory, and  not  jurisdictional,  and  doee  not  pro- 
hibit  the  hearing  on  such  a  writ  in   another 
county,  unless  the  quesUon  to  be  determined  is 
the  legality  of  relator's  detention. 

Appeal  from  circuit  court,  Copiah  comity; 
W.  P.  Cassedy,  Judge. 

Application  by  J.  K.  Patterson,  Jr.,  for  a 
writ  of  habeas  corpus,  was  denied,  and  be 
appeals.    Reversed. 

Patterson  killed  one  Bud  Williamson  In 
Simpson  county.  Miss.,  and  then  surrendered 
to  a  Justice  of  the  peace,  and  was  by  him  ad- 
mitted to  balL  Subsequently  he  was  indict- 
ed, arrested,  and  confined  in  Jail  In  Simpson 
county.  While  there,  he  applied  for  a  writ 
of  habeas  corpus,  and  a  hearing  was  had  be- 
fore Chancellor  Conn,  the  chancellor  of  the 
district  of  which  Simpson  county  forms  a 
part  This  bearing  upon  the  merits  of  the 
homicide  resulted  in  remanding  the  prisoner 
to  JalL  Afterwards  he  was,  by  order  of  the 
circuit  Judge,  sent  to  the  Jail  of  Copiah  coim- 
ty,  an  adjoining  county,  but  not  in  the  same 
circuit-court  district  where  he  has  since  been 
confined.  By  reason  of  long  confinement,  the 
health  of  the  prisoner  became  Impaired,  and 
physidans  advised  him  that  continued  Im- 
prisonment would  imperil  his  life.  Thereup- 
on he  brought  this,  his  second,  petition  for 
bail,  alleging  as  his  reason  therefor  his  seri- 
ous illness.  This  petition  was  presented  to 
Judge  Chrisman,  circuit  Judge  of  the  district 
in  which  Copiah  county  Is  and  petitioner  was 
confined;  and,  because  of  his  own  sickness, 
this  Judge  made  the  writ  returnable  before 
Judge  W.  P.  Cassedy,  circuit  Judge  of  still 
another  circuit-court  district 

Section  632,  Oode  1892,  reads  thus:  "Judges 
may  Alternate,  etc.— Judges  of  the  circuit 
court  may  alternate  and  make  temporary 
changes  of  their  circuits  whenever  the  public 
interests  may  require."  Section  2229  of  the 
Oode  Is:  "By  Whom  Granted.— The  writ  of 
habeas  corpus  may  be  granted  by  a  Judge  of 
the  supreme  court,  or  a  Judge  of  the  circuit 
or  chancery  court,  In  term  time  or  in  vacation, 
retmnable  before  himself  or  another  Judge." 
Section  2280  of  the  Code  Is:    "How  Obtained. 


—Application  for  a  writ  of  habeas  corpus 
'shall  be  by  i)etltlon,  in  writing,  sworn  to  by 
the  person  for  whose  relief  it  is  intended,  oe 
by  some  one  in  his  behalf,  describing  where 
and  by  whom  he  is  deprived  of  liberty,  and 
the  facts  and  circumstances  of  the  restraint, 
with  the  ground  relied  on  for  relief;  and  the 
application  shall  be  made  to  the  Judge  or 
chancellor  of  the  district  In  which  the  relator 
la  Imprisoned,  unless  good  cause  be  shown  in 
the  petition  to  the  contrary."  Section  2237 
of  the  Code  Is:  "Where  and  When  Return- 
able.— The  writ  of  habeas  corpus  shall  be  re- 
turnable forthwith,  or  on  a  particular  day 
within  a  reasonable  time,  and  at  a  place  to 
be  named  by  the  Judge  granting  the  writ. 
But  when  granted  by  a  circuit  Judge  or 
chancellor,  on  the  iqtpllcatlon  of  any  person 
In  custody,  before  conviction  upon  a  criminal 
charge  under  the  laws  of  tills  state,  the  Judge 
or  chancellor  shall  cause  the  writ  to  be  made 
returnable  at  a  convenient  place  in  the  coun- 
ty in  which  the  offense  ia  alleged  to  have 
been  committed,  unless  so  doing  will  inter- 
fere with  his  holding  of  a  term  of  coiurt" 

"On  the  return  day  of  the  writ,  before 
Judge  W.  P.  Cassedy,  sitting  to  try  the  writ 
at  ECazlehurst,  in  Copiah  county  courthouse. 
came  the  district  attorney,  R.  S.  MclAurln, 
of  the  district,  and  for  the  county  where  the 
crime  had  been  committed,  and  before  trial 
of  the  indictment,  and  moved  to  dismiss  the 
hearing  of  the  petition  and  the  writ— First, 
because  the  petition  shows  that  the  relator  Is 
held  for  trial  for  the  commission  of  a  crime 
in  Simpson  county,  and  the  writ  should  have 
been  returnable  in  that  county,  and  tiefore 
the  Judge  or  chancellor  of  the  district  In 
which  that  county  is;  and,  second,  because 
the  Judge  had  no  Jurisdiction  to  try  the  cause, 
he  being  out  of  his  district,  and  the  petitioner 
not  showing  any  cause  why  the  circuit  Judge 
or  chancellor  of  his  own  district  could  not  try 
it"  This  motion  the  Judge  sustained,  and 
the  petitioner  appealed. 

Robt  Lowry,  for  appellant  Frank  J«>hn- 
ston,  Atty.  Gen.,  for  the  State. 

WOODS,  J.  The  construction  of  section 
2237,  Code  1892,  made  by  the  learned  Judge 
who  declined  to  hear  the  relator's  petition  on 
its  merits,  was  too  literal,  and  consequently 
too  narrow.  This  section  Is  directory  mwely, 
and  not  Jurisdictional.  It  seems  clear  to  tis 
that  its  application  Is  to  be  confined  to  cases 
on  habeas  corpus  in  which  the  merits  are  to 
be  gone  Into  and  an  examination  of  witnesses 
bad  as  to  the  legality  of  the  relator's  deten- 
tion. It  is  framed  with  reference  to  con- 
venience—the convenience  of  the  state,  the 
relator,  and  the  witnesses.  It  was  not  de- 
sigrned  to  cover  cases  like  the  one  at  bar, 
where  the  dangerous  ill  health  of  the  prison- 
er is  the  sole  ground  on  which  the  application 
rests.  The  convenience  of  the  state,  the  pris- 
oner, and  the  witnesses  (almost  necessarily 
medical  men,  residing  at  the  place  of  the 
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prisoner's  confinement)  will  be  sectired  by  a 
hearing  at  the  place  of  _  detention.  Indeed, 
any  other  course  might  be  Impracticable.  If 
the  prisoner  were  really  dangerously  ill.  Us 
removal  to  ahother  county  would,  In  most 
cases,  result  In  his  death,  and  this  we  are. 
not  to  suppose  the  law  contemplates.  We  re- 
peat, the  statute  Is  directory  only,  and  not 
Jurisdictional,  and  the  power  and  authority 
of  the  circuit  judge  to  hear  the  application  in 
Copiah  county  were  complete.    Beversed. 


ANDERSON  v.  liOTHSVILLB,  N.  O.   &  T. 
BY.  CO. 

(Supreme  Court  of  MississlppL  April  9,  1884.) 
Carbibrs— I'ailcre  to  Deliver  Fbeigbt. 
Is  an  action  against  a  carrier  for  the  non- 
delivery of  goods,  defendant  proved  that,  after 
the  lapse  of  aome  months,  the  goods  were 
found  at  the  shipping  point,  and  there  offered 
to  plaintiff,  who  refused  to  talce  them.  It  was 
shown  that  some  of  the  goods  were  damaged. 
Plaintiff  proved  the  value  of  the  goods  when 
8hij>ped.  Held,  that  plaintiff  was  entitled  to 
some  damages. 

Appeal  from  circuit  court,  Coahoma  county; 
B.  W.  Wllllamaon,  Judge. 

Action  by  Belle  Anderson  against  the  Lou- 
isville, New  Orleans  &  Texas  Railway  Com- 
pany to  recover  damages  for  the  nondelivery 
of  goods  shipped.  Judgment  was  rendered 
in  justice's  court  for  plaintlS.  Defendant 
appealed  to  circuit  court,  which  rendered  a 
judgment  in  its  favor,  and  plaintiff  appeals. 
Reversed. 

In  October,  1889,  Henry  Anderson,  the 
husband  of  appellant.  Belle  Anderson,  deliv- 
ered to  the  liOuisviUei,  New  Orleans  &  Texas 
Bailway  Company,  at  ClarlEsdale,  Miss.,  a 
box  of  boosehold  goods,  to  be  shipped  to  ap- 
pellant at  Memphis,  Tenn.,  receiving  a  biU 
of  lading  for  same.  The  goods  did  not  ai^ 
rive  at  Memphis,  and  aft»  several  months' 
delay,  without  getting,  or  hearing  from,  the 
box.  Belle  Anderson  filed  her  suit  in  a  jus- 
tice of  the  peace  court  to  recover  the  value 
of  the  contents  of  the  box,  $113.10,  and 
damages,  $S5;  filing  an  itemized  account 
of  the  contents  of  the  box  with  said  officer. 
From  a  judgment  for  plalntUf,  defendant  ap- 
]?ealed  to  the  circuit  court  The  defense  of 
appellee  in  the  circuit  court  was  that  the 
goods  had  been  found  and  offered  to  plaln- 
tlft,  at  OlarlMdaie,  Miss.,  In  good  condition, 
and  that  plaintiff  refused  to  receive  them. 
It  was  shown  that  the  box  of  goods  was  so 
found  and  offered  to  plaintiff,  but  some  of 
tbo  goods  were  shown  to  have  been  damaged. 
Plaintiff  offered  to  show  that  the  delay  In 
getting  the  goods  returned  was  so  great  that 
she  was  forced  to  buy  other  goods  to  replace 
them,  but  the  court  would  not  admit  this 
evidence.  Plaintiff  proved  the  value  of  the 
goods,  as  shown  by  the  Itemized  account, 
and  that  the  items  were  in  the  box  when 
delivered  to  the  railroad  company.  The  court 
gave,  a  peremptory  instruction  to  find  for  the 


defendant    Plaintifl's  motion  for  a  new  trial 
was  overruled,  and  she  appealed. 

Butt  &  Butt,  for  appellant  Mayes  &  Har- 
ris; for  appellee. 

CAMPBBLL,  O.  J.  Tb.e  peremptory  in- 
struction to  find  for  the  defendant  should 
not  have  been  given,  for,  manifestly,  the 
plaintiff  was  entitled  to  recover  something; 
and  so  the  learned  counsel  for  the  defend- 
ant in  this  court  evidently  think,  for  they 
seek  not  to  vindicate  the  action  of  the  cir- 
cuit court,  except  by  insisting  that  there 
was  no  cause  of  action  stated  and  lodged 
with  the  justice  of  the  peace  before  whom 
the  suit  was  begun.  But  this  Is  a  mistake 
as  to  the  fttcts.  A  scrutiny  of  the  record 
shows  that  an  account.  Itemized,  was  filed 
with  the  justice  who  began  the  suit  and  has 
this  entry  on  it:  "Filed  for  suit  Dec.  26, 
1889.  [Signed]  B.  O.  Robertson,  Justice  of 
the  Peace."  He  seems  to  have  been  succeed- 
ed in  office  by  one  Van  Bibber,  who  made 
this  entry  on  the  account:  "Filed  February 
21,  1890.  J.  W.  D.  Van  Bibber,  Justice  of 
the  Peace."  It  is  obvious  that  the  written 
statement  of  the  cause  of  action  was  merely 
transposed  in  the  transcript  of  the  case,  and, 
were  this  court  to  permit  that  to  prevent  a 
reversal  of  the  erroneous  action  of  the  cir- 
cuit court,  it  would  be  unworthy  of  the 
just  and  eloquent  tribute  lately  paid  to  the 
court  for  Its  disregard  of  useless  forms,  by 
one  of  the  learned  counsel  who  in  this  case 
has  made  this  point   Reversed. 


MOBILE  &  O.  B.  00.  v.  BYNUM. 
(Supreme  0)Drt  of  Mississippi.  April  9,  1894.) 
Railroad  CoHPAKtEs— Overflowiko  Lands. 
In  an  action  against  a  railroad  compcuiy 
for  overflowing  plaintiffs  land,  it  appeared  that 
the  line  of  the  railroad  ran  north  and  south, 
and  the  stream  flowed  in  a  northeast  direction, 
and  that  plaintiff's  land  lay  to  the  west  of  the 
railroad,  near  where  it  crossed  the  stream;  that 
deposits  of  the  natnre  of  those  complained  of 
were  found  on  both  sides  of  the  railroad;  that 
such  deposits  had  submerged  fence  rails  four 
or  five  feet  high:  that  there  had  been  a  grad- 
ual filling  up  of  valley  and  stream  on  t>oth 
sides;  and  that  the  valley  had  been  raised 
by  natural  causes.  Held,  that  it  waa  wror  to 
refuse  to  give  a  peremptory  instruction  for  de- 
fendant 

Appeal  from  circuit  court,  Alcorn  county; 
Newnan  Cayce,  Judge. 

Acti<Hi  by  J.  M.  Bynum  against  the  Mobile 
&  Ohio  Railroad  Company  to  recover  damages 
for  obstructing  a  waterway  and  overflowing 
land.  Judgment  was  rendered  for  plaintiff, 
and  defendant  appeals.     Reversed. 

Dr.  J.  M.  Bynum  lives  in  the  town  of  Bl- 
enza.  Miss.,  and  owns  several  lots  In  said 
town.  The  Mobile  &  Ohio  Ballroad,  run- 
ning north  and  south,  passes  on  the  east  side 
of  these  lots.  There  is  a  natural  water 
course  or  creek  running  in  a  northeastvly  di- 
rection near  these  lots,  and  crosses  the  rail- 
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road  east  of  them.  For  several  jeats  de- 
posits of  sand  and  drift  have  been  made  bj 
this  stream  on  these  lots.  The  declaration 
alleges  that  the  Mobile  &  Ohio  Railroad 
track  runs  by  or  near  plaintiff's  lots;  that 
said  railroad  crosses  a  natural  water  course, 
which  also  runs  through  or  near  said  lots; 
that  defendant  failed  to  provide  a  sufficient 
or  proper  passageway  for  the  water  where 
the  creek  crossed  its  track,  and  has  improp- 
erly constructed  its  trestles  for  the  free  pas- 
sage of  the  water,  and  has  negligently  failed 
to  remove  obstructions  in  said  waterway  at 
its  roadbed,  and  lias  failed  to  construct  suf- 
ficient and  necessary  ditches  or  channels  to 
prevent  the  obstruction  of  said  waterway 
and  the  consequent  overflow  of  said  lots; 
that,  by  reason  thereof,  the  channel  of  said 
waterway  has  filled  up  with  sand,  causing 
an  overflow  of  water  that  would  naturally 
seek  an  outlet  through  said  channel,  and,  by 
reason  of  its  overflow,  sand  and  trash  is  de- 
IKtsited  on  plaintiff's  land,  to  plaintiff's  dam- 
age $1,000.  Defendant  pleaded  the  general 
Issue.  Defendant's  theory  of  defense  was 
that  on  account  of  the  clearing  and  cultiva- 
tion of  the  land  above  the  railroad  and  town, 
on  the  stream,  for  several  miles,  these  depos- 
its were  made  by  natural  causes,  entirely  In- 
dependent of  the  railroad  track  and  beyond 
Its  control.  A  peremptory  instruction  asked 
by  defendant  was  refused.  There  was  a  ver- 
dict and  Judgment  for  plaintiff  for  $355,  and 
costs. 

J.  M.  Boone,  for  appellant  Inge  &  Burge 
and  E.  S.  Candler,  Jr.,  for  appellee. 

WOODS,  X  The  evidence  offered  by  the 
appellant  showing  the  C(mdi1ion  of  the  val- 
ley east  as  well  as  west  of  the  railway  em- 
bankment is  not  controverted.  The  cIvU 
engineer  Farrar  shows  quite  clearly  that  the 
level  of  the  valley  east  and  west  of  the  line 
of  the  railroad  has  been  raised  alike  and  by 
natural  causes.  The  overflow  and  deposit 
are  found  alike  on  l>oth  sides  of  the  railroad. 
The  witness  Parker,  who  lives,  and  has  for 
many  years  lived,  east  of  the  railroad,  tes- 
tlfles  that  th^e  Is,  and  for  some  years  past 
has  been,  a  great  and  growing  deposit  of 
sand  In  the  valley  east  of  the  railroad.  The 
extent  of  these  overflows  and  deposits  in  the 
east  valley  is  demonstrated  by  the  submer- 
gence of  the  fence  posts,  by  the  sandy  de- 
posits, which  a  few  years  ago  stood  fbur 
or  five  feet  above  the  ground.  There  has 
been  a  gradual  filling  up  of  the  valley  and 
the  stream  on  both  sides  of  the  railroad,  and 
this  elevation  on  the  east  side  is  wholly  In- 
dependent of  the  presence  of  the  railroad's 
line.  The  overflow  and  the  deposits  of  sands 
are  on  both  sides  of  the  line  of  railway  em- 
bankment, and  are  not  attributable  to  the 
construction  of  the  raibrood  at  all.  This,  In 
substance.  Is  the  unchallenged  evidence  of 
the  company,  with  its  conclusions  based 
thereon.    On  this  nncontroverted  evidence, 


It  is  certain  that  the  filling  up  of  the  whole 
valley  Is  the  direct  result  of  the  operation  of 
natural  causes.  The  sands  and  deposits  gen- 
erally have  elevated  the  valley  east  as  well 
as  west  of  the  railroad,  and  quite  independ- 
ently of  any  agency  on  its  part  The  filling 
with  sands  of  the  Immense  ditch  cnt  by  the 
railroad  from  side  to  side  of  its  right  of  way, 
and  its  prompt  fllling  again  with  sand  after 
an  overflow  or  two.  Is  a  physical  demonstra- 
tion of  the  elevation  of  the  valley  east  as 
well  as  west  of  the  railroad.  The  prompt 
filling,  by  sands  deposited  In  overflows,  of 
the  long  ditch  cut  by  the  father  of  the  wit- 
ness Walter  Williams,  affords  striking  sup- 
port to  the  evidence  offered  by  the  railroad 
company  on  this  point  If  the  evidence  of 
the  civil  engineer  was  true,— and  there  Is 
nothing  in  conflict  with  it,  but  much  corro- 
borating it— there  was  no  liability  upon  the 
railroad  company  for  the  injuries  complained 
of,  and  the  peremptory  Instruction  prayed  by 
the  appellant  should  have  been  given.  Re- 
versed and  remanded. 


(71  Ulaa.  717) 
BARR  V.  LEWIS. 
(Supreme  Court  of  MississippL    April  9,  1894.) 
CoMuissioNBB  TO  Seu.  Land— Liabiuties— Lih- 

ITATIONS. 

1.  B.  was  appointed  by  the  probate  court 
oommissioner  to  sell  land,  and  took  a  note  as 
part  payment,  and  gave  it  to  his  attorney  for 
collection,  who  turned  it  over  to  S.  for  col- 
lection. S.  collected  it,  but  did  not  account  for 
it  B.  died.  Held,  tliat  bis  estate  was  liable 
for  the  amount  of  the  note. 

2.  Section  2694,  Code  18S0,  provides  that, 
when  a  right  of  action  is  in  a  guardian,  the  time 
during  which  limitations  run  against  him  shall 
be  computed  against  the  minor.  The  right  of 
actimi  accrued  in  1876.  The  guardian  died  in 
1879.  Plaintiff  became  of  age  in  1890.  Hdd, 
that  the  claim  was  not  barred  where  no  tight 
of  action  was  in  any  guardian  after  the  adop- 
tion of  said  section. 

Api)eai  from  circuit  coort;  La,  Fayette  ooon- 
ty;  Eugene  Jolinson,  Judge. 

"To  be  omdally  reported." 

Action  by  Ii.  L.  Lewis  against  Mrs.  A.  3. 
Uarr,  administratrix  of  the  estate  of  R.  W. 
Black,  cm  a  claim  against  the  estate.  Section 
:2tIU4,  Code  1880,  provides  that,  when  "a  ritcht 
of  action  is  in  an  executor,  administrator, 
guardian,  or  other  trustee,  the  time  during 
which  any  statute  of  limitations  runs  against 
such  trustee  sliall  be  computed  against  the 
person  beneficially  interested."  Judgment 
for  plaintiff,  and  defendant  appeals.  Affirm- 
ed. 

The  cause  was  tried  by  the  Judge,  a  Jury 
having  boMi  waived.  The  following  agreed 
statement  of  facts  was  read  in  evidence:  "It 
is  agreed  in  this  case  that  Mrs.  Lewis,  the 
mother  of  plaintiff,  was  the  daughts-  of 
Samuel  B.  Wright  and  that  she  died  prior  to 
the  death  of  Sam  B.  Wright  leaving  plain- 
tiff her  sole  heir  at  law.  It  is  further  agreed 
that  plaintiff  reached  bis  majority  In  1890. 
and  tliat  during  his  minorlly  his  father,  W. 
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U.  Lewis,  was  bis  guardian;  that  eaid  W. 
U.  JLiewis  died  In  August,  1879;  that  R.  W. 
Black  was  by  the  chancery  court  of  La  Fay- 
ette county  appointed  commlBsioner  to  sell 
certain  land  belonging  to  the  estate  of  S.  B. 
Wright;  that  he  did  sell  said  lands  for  ^1,- 
U77,  haJf  cash  and  balance  on  credit,  to  J. 
Jacobs;  that  the  cash  payment  was  paid 
over  to  the  heirs  of  S.  B.  Wright,  according 
to  the  order  of  the  chancery  court;  and  that 
the  note  toe  the  deferred  payment  of  $988.50 
was,  by  said  Black,  placed  in  the  hands  of 
H.  A.  BaiT  for  collection;  and  that  after- 
wards, at  the  instance  of  one  of  the  benefi- 
ciaries in  said  note,  Barr  turned  the  note 
over  to  H.  M.  Sullivan,  an  attorney  at  law, 
for  collection,  and  that  said  note  was  collect- 
ed by  Sullivan  of  Jacobs  on  the  20th  day  of 
April,  1876,  and  that  plaintiff  was  «ititled 
to  receive  one-third  of  same;,  that  the  defend- 
ant is  the  administratrix  of  the  estate  of  R. 
W.  Black,  appointed  as  such  August  1,  1870; 
that  K.  W.  Black  died  July  21,  1876,  and  was 
In  ill  health  when  he  put  the  note  in  the 
hands  of  H.  A.  Barr,  and  went  to  Texas  for 
his  health,  whence  he  came  back,  and  was 
connned  to  his  bed  until  his  death."  Plain- 
till  then  introduced  from  the  collection  book 
of  H.  M.  Sullivan  the  following  account  with 
K.  W.  Black,  commissioner:  "R.  W.  Black, 
Commissioner.  Apr.  20th,  1876,  by  amt.  re- 
ceived of  J.  Jacobs,  $1,008.25;  to  paid  T.  H. 
L.  Wright,  $328.66;  to  paid  Mrs.  H.  Alford, 
$328.66."  Plalntlflt  then  produced  list  of 
claims  probated  against  the  estate  of  H.  M. 
Sullivan,  which  showed  that  this  claim  was 
not  probated,  and  read  the  decrees  and  or- 
ders of  the  chancery  case  referred  to.  Upon 
this  evidence  there  was  a  Judgment  for  plain- 
tlfr  for  one-third  of  the  amount  of  the  note 
of  $968.50,  with  Interest  at  6  per  cent  from 
April  20,  1876,  and  from  this  judgment  Mrs. 
Barr  appealed. 

H.  A.  Barr,  for  appellant  Stone  &  Lowroy, 
for  appellee. 

CAMPBELL,  O.  J.  True,  the  act  of  Barr, 
the  attmney  to  whom  Black  had  Intrusted 
the  claim  for  collection,  In  surrendering  it  to 
Sullivan,  did  not  bind  Black,  and  his  estate 
cannot  be  charged  by  reason  of  that;  but  the 
legal  obligation  which  rested  on  Black  In  his 
lifetime  to  exercise  reasonable  diligence  and 
vigilance  in  looking  to  his  attorney  for  this 
claim,  which  be  had  committed  to  him  tor 
collection,  and  exacting  an  account  of  him, 
was  devolved  by  law  on  his  administratrix, 
as  his  representative,  who  was  bound  to  per- 
form this  duty,  and  Is  liable  for  its  neglect 
In  her  representative  capacity,  and  on  that 
ground  Black's  estate  is  answerable  for  this 
debt  If  It  Is  not  barred  by  the  statute  of  limi- 
tations. If  any  Is  applicable.  It  is  the  six- 
years  statute  of  limitations.  It  is  not  applica- 
ble, because  the  death  of  Black,  and  the  de- 
livery of  the  note  to  Barr,  and  by  him  to  Sul- 
livan, and  the  collection  of  the  money,  all 
occurred  In  1876;  and,  since  the  wholesome 


provision  contained  In  section  2684  of  the 
Code  of  1880,  there  has  not  been  a  right  of 
action  In  an  executor,  administrator,  guard- 
Ian,  or  other  trustee,  so  far  as  the  record 
shows,  so  as  to  bring  the  case  within  Its  just 
terms,  and  for  tliat  reason  It  cannot  be  ap- 
plied to  the  case,  so  as  to  stop  the  running  of 
the  statute  of  limitations. 

The  right  of  action  to  cliarge  Black  or  bis 
estate  for  account  of  his  responsibility  in  the 
matter  accrued  to  the  guardian  of  the  minor 
J.  L.  Lewis,  and  that  guardian  died  In  1879; 
and  under  that  Code  there  was  a  right  of 
action  in  the  minor  to  whom  the  fund  belong- 
ed, and  the  statute  of  limitations  did  not  ap- 
ply to  him;  and  this  right  of  action,  which 
accrued  under  the  Code  of  1871,  continued 
subject  to  that  Code,  unless  a  bar  accrued  be- 
fore suit  brought  under  the  Code  of  1880,  as 
provided  by  section  2692  of  that  Code,  and, 
as  already  stated,  a  bar  did  not  accrue  by 
virtue  of  section  2694  of  that  Code,  for  the 
reason  that  the  right  of  action  is  not  shown 
to  have  been  In  any  trustee  for  him,  and 
therefore  that  section  does  not  apply.  That 
section  had  no  existence  as  law  until  Novem- 
ber 1,  1880,  and  It  does  not  affect  this  case, 
because  of  the  absence  of  the  conditions  des- 
ignated by  It  to  wit  legal  titte  or  right  in  ac- 
tion of  a  trustee  for  the  minor,  who  might 
and  should  have  asserted  his  right  to  the 
money.  Without  section  2694  of  the  Code  of 
1880,  It  is  indisputable  that  J.  L.  Lewis,  the 
quondam  minor,  was  not  barred  of  his  right 
of  action  when  this  suit  was  instituted.  This 
appears  by  many  decisions  in  this  state.  Af- 
firmed. 

Response  of  Court  to  Suggestion  of  Brror. 

The  sickness  and  absence  and  Inability  and 
death  of  Black,  and  the  fact  that  the  money 
did  not  come  to  his  hands  or  the  hands  of  ills 
lawyer,  and  that  no  negligence  or  dereliction 
of  duty,  while  he  lived,  is  imputable  to  him,  do 
not  in  any  manner  affect  the  question  of  legal 
liability  of  his  estate.  He  certainly  incurred 
the  liability  of  a  trustee  in  becoming  commis- 
sioner and  acting  as  such,  and  did  not  ac- 
quit himself  by  giving  the  note  to  Barr  for 
collection.  His  duty  was  to  look  after  the 
matter,  and  hold  his  attorney  to  his  legal 
responsibility,  and,  when  he  died,  this  duty 
devolved  on  bis  administratrix,  who  was 
charged  with  the  responsibility  of  her  in- 
testate as  to  all  past  acts.  She  should  have 
looked  to  Barr,  and  held  him  accountable  for 
the  note,  and  he.  In  tarn,  conld  look  to  SullK 
van  or  his  estate.  The  fact  that  she  may 
not  have  known  of  the  matter  until  this  suit 
was  instituted  makes  no  difference  as  to  the 
right  of  the  complainant  as  the  suit  was  not 
barred  by  limitation,  as  shown  in  the  opin- 
ion, and  therefore  it  is  to  be  considered  as  If 
she  had  timely  notice  of  all  the  facts.  It 
would  be  gratifying  to  as  to  see  responsibil- 
ity fixed  where  it  ultimately  belongs,  but  the 
complainant  Is  undoubtedly  entitied  to  the 
decree  obtained,  on  the  plainest  legal  rules; 
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and  oar  legret  that  the  burden  does  not  at 
once  fall  where  It  seems  ultimately  to  belong 
furnishes  no  reason  for  denial  of  the  unmis- 
takable legal  right  of  the  complainant  to  re- 
sort primarily  to  the  estate  of  Black,  and  let 
Its  representatlye  seek  redress  where  it 
should  be  obtained. 


(71  Ulsa.  gU) 

NBLSON  T.  LAWSON  et  al. 
(SniM«me  Court  of  Mississippt  April  9,  1894.) 
Btatutb  or  FaAnos  — Sale  of  Stan'dino  Tikbbs 
—Past  Pekfokmance. 
N.  bought  from  plaintiff,  by  verbal  agree- 
ment, standing  timber.  After  cutting  what  he 
wanted,  he  paid  $100  to  plaintiff,  and  sold  to 
defendants  the  balance  of  the  standing  timber. 
Beld  that,  as  the  contract  between  N.  and 
plaintiff  was  void  under  the  statute  of  frauds, 
the  same  could  derive  no  validity  from  the  pay- 
ment to  the  plaintiff,  as  such  payment  was  an 
execatioa  of  the  contract  only  to  the  ezteAt  of 
the  timber  cut. 

Appeal  from  circuit  court.  Tunica  county; 
R.  W.  Williamson,  Judge. 

Action  in  replevin  by  A.  3.  Nelson  against 
Lawson  &  Lesser  to  recover  possession  of 
cross-ties,  etc.  Judgment  was  rendered  for 
defendants,  and  plaintiff  appeals.    Reversed. 

The  writ  was  levied  on  the  staves  and 
cross-ties  which  were  bonded  by  defendants, 
who  pleaded  not  guilty,  and  claimed  that 
appellant,  in  1892,  sold  to  Nelson  &  Perry, 
who  were  sawmill  men,  all  the  oak  timber  on 
certain  quarter  section  of  land  owned  by  ap- 
pellant, for  $100,  which  amount  they  paid 
him,  and  that  appellee  Lawson  purchased  the 
right  to  cut  what  had  not  been  used  by  said 
Nelson  &  Perry  from  them  for  $57;  and 
that  this  amount  had  been  paid.  Both  sales 
were  YerI>aL  All  the  staves  and  cross-ties 
sued  for  were  made  from  timber  cut  by  de- 
fendants from  the  land  of  plaintiff.  Plain- 
tiff and  his  agent,  J.  K.  Raney,  testified  that 
they  positively  prohibited  defendants  from 
cutting  any  timber  from  plaintiff's  land,  but 
they  continued  to  cut.  This  is  not  denied. 
Plaintiff  admitted  that  some  negotiations 
passed  between  himself  and  Nelson  &  Peiry 
looking  to  a  purchase  by  them  of  the  ash 
and  oak  timber  on  his  land,  but  the  trade 
was  not  concluded  as  to  whether  It  was  to  be 
paid  for  by  the  thousand  or  in  lump,  and 
they  cut  the  timber,  and  a  settlement  was 
had  between  them,  in  which  Nelson  &  Perry 
paid  him  for  $100  worth  of  the  timber  for 
what  they  had  cut.  He  said  be  did  not  sell 
the  oak  timber  on  the  whole  land.  Defend- 
ants showed  that  they  purchased  the  right 
to  cut  all  the  oak  timber  on  the  land  from 
Nelson  &  Perry,  and  Introduced  said  A.  J. 
Nelson  and  R.  W.  Perry  to  show  the  trade 
between  them  and  plaintiff.  The  admission 
of  the  testimony  as  to  the  verbal  contract 
of  sale  from  plaintiff  to  Nelson  &  Perry  of 
the  standing  oak  timber,  and  from  Nelson  & 
Perry  to  defendants,  was  objected  to  when 
offered,  but  was  admitted  by  the  court. 
When  the  testimony  was  concluded,  plaintiff 


moved  to  exclude  the  testimony  of  A.  7. 
Nelson  and  R.  W.  Perry,  and  the  rebutting 
testimony  thereto  as  to  the  verbal  contract 
between  them  and  plaintiff,  in  which  it  was 
claimed  they  had  purchased  the  growing 
timber  on  the  land.  This  motion  was  over- 
ruled, irialntiff  then  asked  for  a  p^emptory 
instruction,  which  was  refused.  There  was  a 
verdict  and  Judgment  for  defendants.  Plain- 
tiff's motion  for  a  new  trial  was  ovomled, 
and  he  appealed. 

W.  A.  Fetcy,  for  appellant   Lowe  ft  Oodi- 

ran,  for  appellees. 

CAMPBELL,  O.  J.  The  doctrine  that  the 
invalidity  of  a  contract  unda:  the  statute 
of  frauds  cannot  avail  after  the  execution 
of  the  contract  has  no  place  In  this  case. 
Even  according  to  the  version  of  the  contract 
between  Nelson -and  Nelson  &  Perry  given 
by  the  latter,  it  had  been  executed  only  to 
the  extent  of  cutting  what  trees  they  wanted, 
and  removing  and  paying  for  them;  and  the 
right  they  could  convey  by  a  sale  of  trees 
standing  on  the  land,  and  not  felled,  when 
they  paid  Nelson,  depended  on  what  right 
they  had  by  their  verbal  contract  for  the 
trees.  It  Is  conceded  to  be  law  that,  if  the 
contract  was  executory,  It  conferred  no  right, 
because  not  in  writing.  Harrell  v.  Miller, 
3S  Miss.  700.  That  it  was  not  executed  as  to 
trees  standing  on  the  land  when  Nelson  was 
paid  is  dear,  and  they  could  not  assign  a 
greater  right  than  they  had  by  their  void 
contract  for  the  growing  trees.  Blven  If  they 
paid  for  all,  as  they  contend,  they  got  no 
right  to  them  fnrther  than  the  contract  was 
fully  executed.  It  was  not  executed  as  to 
any  trees  not  felled  by  them.  Reversed  and 
remanded  for  a  new  trial. 


(71  MlBS.  417) 

ADAMS,  State  Revenue  Agent,  r.  FRAOIA- 

(X)MO. 
(Supreme  Court  of  Mississippi.    Oct.  30,  1888.) 
Firs  fob  Sbllino  Liquor— Rbkibsiok  bt  IiBen- 

LATUBB— (JOKSTITDTIONAMTT— KbPBAL  0»  AOT — 

ErracT  os  Kxistino  Riorts. 

1.  Const,  art  4,  g  100,  which  provides  that 
no  obligation  or  liability  of  any  person,  etc, 
"held  or  owned"  by  this  state  or  levee  board 
shall  ever  be  remitted,  released,  or  postpcmed 
by  the  legislature  in  any  way,  nor  shall  sudi 
Uability  or  obligation  be  extingnished  exc^it  by 
payment  thereof  into  the  "proper  treasoiy," 
nor  shall  such  liability  or  obligation  be  "ex- 
changed or  transferred  except  on  payment  of 
its  'Tface  value,"  does  not  prevent  the  legis- 
lature from  absolving  a  person  from  liability  to 
pay  a  fine  Imposed  for  selling  spirituous  liq- 
uors, as  the  word  "liability,''^  as  here  used, 
cannot  be  construed  to  Include  such  penalty. 

2.  Act  Feb.  2,  1890,  {  2,  anthorizmg  ac- 
tions by  revenue  agents,  against  persona  sdling 
liquors  without  a  license,  to  recover  the  priv- 
ilege tax,  wtas  repealed  by  Code  1892,  c.  116, 
whidi  did  not  raovide  for  saving  existing  rights. 
Hdd,  that  another  provision  of  the  Code  saving- 
"existing  rights,"  which  did  not  take  effect  un- 
til sereral  months  later,  did  not  preserve  ac- 
tions for  the  sale  of  liquors  prior  to  the  passage 
of  the  repealing  act 


Digitized  by 


Google 


Mlak) 


ADAMS  e.  FBAOIAGOMO. 


799 


Appeal  from  drcalt  court,  Hinds  county;  3, 
B.  Ofarlaman,  Judge. 

Action  by  Wirt  Adams,  state  revenue  agent, 
against  L.  Fraglacomo.  There  was  a  Judg- 
ment for  defendant,  and  plaintiff  appeals. 
Affirmed. 


WlUlamson  &  Potter,  for  appellant 
hoon  &  Green,  for  appellee. 


Cal- 


OOOPBR,  J.  In  the  year  1891,  the  appel- 
lee carried  on  the  business  of  a  retailer  of 
vinous  and  splritons  liquors  without  having 
obtained  a  license,  and,  for  so  doing,  was, 
under  the  provisions  of  section  2  of  the  act  of 
February  2i,  1890  (Acts  1890,  p.  6),  civilly  Ua^ 
ble  to  the  state  for  the  highest  amount  he 
should  have  paid  for  such  privilege,  which 
was  the  sum  of  $1,600.  On  the  2d  day  of 
June,  1893,  the  appellant,  as  revenue  agent 
of  the  state,  brought  this  suit  to  recover  said 
sum.  The  defendant  demurred  to  the  dec- 
laration as  stating  no  cause  of  action,  which 
demurrer  was  sustained,  and  the  plalntUT  ap- 
peals. As  we  have  h«%tofore  held,  in  the 
case  of  State  v.  Order  of  Blks,  69  Miss.  895, 
18  South.  2S6,  the  act  of  February  24,  1890, 
entitled  "An  act  to  amend  the  revenue  law," 
was  repealed  by  chapter  116  of  the  Code  of 
1892,  which  chapter  became  of  fcvce  on  April 
2,  1892,  and  contains  no  provision  for  saving 
pending  suits  or  existing  rights.  The  effect 
of  this  decision  Is  sought  io  be  obviated  by 
counsel  in  the  present  case,  on  the  following 
grounds: 

First,  It  Is  said  that  though  chapter  116  of 
the  Code  contains  no  saving  clause,  and  be- 
came oxierative  on  April  2,  1892,  It  was  part 
of  an  entire  Code,  adopted  at  one  and  the 
same  time;  and  sinc6,  by  section  4  of  the 
Ck>de,  the  provision  Is  made  saving  all  torma 
lights,  this,  when  It  became  operative  (No- 
vember 1,  1892),  had  the  effect  of  preventing 
from  that  time  the  destructive  operation  of 
chapter  116.  The  sufDclent  answer  to  this 
construction  is  that  section  4  only  preserves 
existing  rights,  and  cannot  create  one.  But, 
fiilling  to  sustain  this  position,  counsel  insist 
that  by  virtue  of  the  act  of  February  24, 1890, 
the  appeOee  was  liable  to  the  state  to  an 
amount  equal  to  the  highest  he  should  have 
paid  for  the  privilege  of  retailing,  and  that 
It  was  not  competent  for  the  legislature, 
^ther  directly  or  Indirectly,  to  absolve  him 
from  such  liability,  because  of  section  100  of 
the  constitution,  which  declares  that  "no  ob- 
ligation or  liability  of  any  person,  association 
ot  corportMoD,  held  or  owned  by  this  state 
or  levee  board,  or  any  county,  city  or  town 
thereof,  shall  ever  be  remitted,  released  or 
postponed  or  in  any  way  diminished  by  the 
legislature;  nor  shall  such  liability  or  obliga- 
tion be  extinguished,  except  by  payment 
tiiereof  into  the  proi>er  treasury;  nor  shaU 
snch  liability  or  obligation  be  exchanged  or 
transferred,  except  on  payment  of  its  face 
value:  but  this  shall  not  be  construed  to  pre- 
vent the  legislature  from  providing  by  gen- 


eral law  for  the  compromise  of  doubtful 
dalms."  It  must  be  admitted  that  this  sec- 
tion of  the  constitution  la  not  happily  or 
clearly  expressed,  and  presents  difficulty  of 
interpretation  and  construction.  Unless  the 
word  "liability"  be  read  as  pleonastic,  con- 
taining no  meaning  not  conveyed  by  the  word 
"obligation,"  it  is  difficult  to  limit  the  scope 
and  effect  of  the  section,  for  It  is  a  word  of 
broad  Import,  and  far-reaching  in  what  It 
does  or  may  contain.  All  persons  who  have 
violated  the  criminal  laws  of  the  state  are 
"liable"  thereto,— some  to  punishment.  It  may 
be,  by  death;  others  by  Imprisonment;  and 
others  by  subjection  to  fines  or  penalties.  In 
U.  a  V.  Ulrlcl,  8  DUl.  532,  Fed.  Gas.  No.  16,- 
S94,  a  statute  provided  that  "the  repeal  of 
any  statute  shall  not  have  the  effect  to  release 
or  extinguish  any  penalty,  forfeiture  or  lia- 
bility incurred  under  such  statute,  unless  the 
repealing  act  shall  so  expressly  provide;  and 
such  statute  shall  be  treated  as  still  remain- 
ing in  force  for  the  purpose  of  supporting  any 
proper  action  or  prosecution  for  the  enforce- 
ment of  such  penalty,  forfeiture  or  liability." 
Counsel  for  the  accused  contended  that  these 
words  could  refer  only  to  civil  proceedings, 
and  could  not  be  construed  as  continuing  re- 
sponsibility for  criminal  acts  committed  un- 
der a  statute  after  its  repeal;  but  Judge  Mil- 
ler, In  delivering  the  opinion  of  the  court, 
said:  "Without  attempting  to  go  Into  a  pre- 
cise deflnltion  of  each  of  these  words.  It  Is 
my  opinion  that  they  were  used  by  congress 
to  Include  all  forms  of  punishments  for  crime; 
and,  as  strong  evidence  of  this  view,  I  found, 
during  the  progress  of  the  argument,  and 
called  the  attention  of  counsel  to,  a  section 
which  prescribed  fine  and  imprisonment  for 
two  years,  wherein  congress  used  the  words 
'shall  be  liable  to  a  penalty  of  not  less  than 
one  thousand  dollars,  •  •  •  and  to  im- 
prisonment not  more  tiian  two  years.'  More- 
over, any  man  using  common  language  might 
say,  and  v«7  properly,  that  congress  had 
subjected  a  party  to  a  liability,  and  If  asked, 
•What  UablUty?'  ml^t  rep'y  'A  Uablllty  to  be 
Imprisoned.'  This  is  a  very  general  use  of 
language,  and  surely  It  would  not  be  nnd»- 
stood  as  denoting  a  civil  proceeding.  I  think, 
therefore,  that  this  word  'liability'  Is  Intended 
to  cover  any  form  of  punishment  to  which 
a  man  subjects  himself  by  violating  the  com- 
mon laws  of  the  country."  The  word  "lia- 
bility" has  no  precise  technical  meaning,  and 
therefore  it  must  be  assumed  that  it  was  used 
by  the  framers  of  the  constitution  either  in 
its  popular  meaning  or  in  the  same  restricted 
and  limited  sense. 

To  begin  with,  then,  we  find  a  word  of  the 
broadest  significance,  and  we,  at  once,  ask. 
"How  shall  it  be  interpreted?"  The  primary 
maxim  for  Interpretation  is  to  read  It  to 
mean  what  It  Is  commonly  understood  to 
mean.  Having  done  this,  we  must  then  con- 
sider whether  we  have,  In  this  way,  ap- 
proached to  or  departed  from  tlie  intention 
ct  the  makers  of  the  law.    If  we  find  that. 
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by  the  use  of  tbte  mlo  of  constniction,  we 
are  getting  away  from  the  scheme  or  plan 
and  meaning  of  the  lawmakers,  common 
genso  admorlshes  us  to  lay  aside  the  rule, 
which  la  a  means  and  not  an  end,  and  resort 
to  other  and  different  methods  of  inquiry, 
restricted  always  by  the  principle  that  the 
meaning  of  the  law  Is  to  be  discovered  with- 
in and  from  Its  language,  and  not  from  ex- 
traneous sources  of  Information.  These  ex- 
traneous matters  may  throw  light  on  the  lan- 
guage employed,  but  can  serve  only  to  il- 
lumine, and  not  to  destroy,  the  writing  as 
the  exponent  of  the  will  of  the  lawgiver. 
The  mere  statements,  if  It  were  possible  to 
enumerate  them,  of  the  Infinite  ways  by 
which  the  citizen  comes  under  liability  to 
the  state,  and  the  forms  of  such  liability, 
would  challenge  and  refute  the  correctness 
of  an  Interpretation  of  the  word  "liability," 
as  here  used,  which  would  withdraw  from 
the  legislature  all  power  as  affecting  those 
who  have  become  subject  thereto.  Liability 
for  violation  of  statute  or  common  law;  lia- 
bility to  fine,  penalty,  or  forfeiture;  liability 
in  tort,  and  by 'contract,  express  or  Implied; 
liability  for  acts  willfully,  negligently,  or  un- 
intentionally done,  and  for  omitting  to  act 
when  action  Is  made  a  duty;  liability  for 
the  civil,  and,  in  some  instances,  for  the 
criminal,  act  of  an  agent  <Mr  servant,— all 
come  within  the  literal  meaning  of  the  lan- 
guage used.  But  it  Is  entirely  certain  that 
no  such  purpose  was  within  tibe  contempla- 
tion of  the  convention  which  framed  and  put 
in  force  our  organic  law.  It  was  dealing  In 
reference  to  a  Imown  evil,  and  its  puri>ose 
was  to  use  such  language  as  should  make  ef- 
fectual the  prohibition  It  imposed.  The  prin- 
cipal form  in  which  that  evil  existed  was  in 
reference  to  deJInguencles  by  persons  char- 
ged with  the  collection,  custody,  and  dis- 
bursement of  public  moneys,  and  who  were, 
by  law,  required  to  give  bond  for  the  faith- 
ful discharge  of  such  duties.  Under  the  con- 
stitution of  1S69,  the  delinquent  officer  was 
rendered  ineligible  to  hold  any  oCB.ce  of  profit 
or  trust  In  the  stateu  But  experience  had 
shown  that  this  disability  imposed  no  suffi- 
cient restraint,  and  that  it  was  not  at  all  un- 
usual to  liave  appeals  made  to  the  legisla- 
ture by  the  sureties  on  official  bonds  for  au- 
thority to  make  compromises  with  the  state, 
counties,  and  municipalities  of  Icnown,  ac- 
knowledged, and  fixed  defaults  of  this  char- 
acter. In  one  Instance  an  acknowledged  de- 
faulter for  public  moneys  secured  the  enact- 
ment of  a  law  by  which  a  compromise  was 
authorized,  and.  It  having  been  effected  and 
executed,  he  was  "vindicated,"  In  the  lan- 
guage of  the  day,  by  being  triumphantly  re- 
turned as  a  member  of  the  next  succeeding 
legislature.  It  was  against  the  power  to 
compromise  claims  of  this  character  that  the 
prohibition  was  principally  aimed,  but  Its 
language  was  so  chosen  as  to  Include  cases 
of  pecuniary  obligations  of  other  classes.  A 
careful  scrutiny  of  the  language  of  the  en- 


tire section  shows  that  tiie  universality  of 
the  word  'liability"  was  Intended  to  be  re- 
stricted, or  perhaps  It  Is  more  accurate  to 
say  that  the  word  cannot  be  read  in  its  full 
sense  without  doing  violence  to  the  purpose 
of  the  section  as  a  whole.  In  the  first  clause 
of  the  section  it  is  declared  that  "no  obliga- 
tion or  liability  of  any  person,  association  or 
cori>oratlon,  held  or  owned  by  the  state,"  etc. 
Now,  although.  In  a  sense,  the  state  may  be 
said  to  hold  or  own  a  liability  to  which  a 
perscm,  association,  or  corporation  may  be 
subject,  these  words  are  suggestive  that  the 
convention  Intended  by  the  words  "obliga- 
tion" or  "liability"  such  obligations  or  liabil- 
ities only  as  fall  within  the  class  which  are 
ordinarily  spoken  of  as  "held"  or  "owned." 
In  the  next  clause  we  find  the  words  "obli- 
gation" and  "UabiUty"  transposed:  "Nor 
shall  such  liability  or  obligation  be  extin- 
guished except  by  payment  thereof  Into  the 
proper  treasury."  Now,  the  strength  of  the 
contention  that  the  convention  Intended  to 
cover  liabilities  of  all  characters  rests  up- 
on the  rule  that,  having  used  the  word  "ol>- 
ligatlon,"  the  broader  and  more  general 
word  "liability"  was  added,  and  that,  to  give 
the  word  any  ftmctlon  to  perform.  It  must 
be  held  to  mean  something  not  Included  in 
the  word  "obligation."  Prima  facie,  the  use 
of  different  words  Implies  a  legislative  pur- 
pose that  a  different  meaning  shall  be  at- 
tached to  them;  but  no  rule  of  construction 
can  be  sound  which  fails  to  recognise  that 
there  may  be,  and  often  Is,  a  change  of 
phraseology  without  a  change  of  meaning, 
and,  when  this  appears,  the  mere  change  of 
the  language  Is  considered  Insignificant 
End.  Interp.  St  i  881,  and  authorities.  It, 
therefore,  the  words  "obligation"  and  "lia- 
bility" are  used  Interchangeably  throughout 
the  law,  the  Inference  Is  that  no  contrast 
was  intended.  But  going  further,  we  find 
the  declaration  to  be:  "Nor  shall  such  liabil- 
ity or  obligation  be  extinguished,  except  by 
payment  thereof  into  the  proper  treatury.' 
The  words  which  we  here  Italicize  are  pov 
fectiy  applicable  as  applied  to  the  class  of 
fixed  and  certain  claims,  but  would  be  whol- 
ly  Inapt  In  reference  to  a  large  class  of  those 
falling  under  the  general  word  "liability." 
The  next  clause  is  of  still  more  slgnlflqmce: 
"Nor  shall  such  liability  or  obligation  be  ex- 
changed  or  transferred  except  on  payment 
of  its  face  TSlue"  "Such  liability  or  obliga- 
tion" means,  of  course,  the  "obligation  or  li- 
ability" referred  to  in  the  first  danse  of  the 
statute;  and  these,  it  Is  declared,  shall  not 
be  exchanged  or  transferred  except  upon 
payment  of  its  (their)  face  value.  We  must 
assume  that  these  words  were  employed  In 
the  sense  In  which,  and  with  reference  to 
those  things  to  which,  they  are  almost  uni- 
versally applied.  A.  liability  which  Is  the 
subject  of  exchange  and  transfer,  and  which 
has  a  face  value,  would  unquestlcmably  fall 
within  the  meaning  of  the  word  "obliga- 
tion;" and  we  are^  from  the  f&ce  of  the  sec- 
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tlon  alone,  led  to  the  conclnsloii  that  the 
words  "obligation"  and  "liability"  are  used 
In  substantially  the  same  meaning,  and  that 
the  latter  word  was  employed  ex  Industrla, 
rather  than  for  the  purpose  of  giving  an  en- 
tirely new  turn  and  phase  to  the  meaning  of 
the  section.  Nor  can  It  be  denied  that  the 
effect  of  the  construction  contended  for  by 
appellant  would  be  of  far-reaching  and  ap- 
palling consequences.  The  general  course  of 
legislation  having  no  direct  reference  to  the 
subject  of  the  obligations  of  citizens  to  the 
state  and  Its  political  municipalities  would 
be  seriously,  and  perhaps,  In  some  Instances, 
fatally,  impaired.  We  cannot  now  conjec- 
ture all  the  limitations  It  would  impose,  but 
the  present  appeal  Illustrates  one  class  which 
we  cannot  believe  It  was  the  purpose  of  the 
convention  to  withdraw.  In  any  degree,  from 
legislative  control.  The  universal  rule  ia 
that  the  repeal  of  a  statute  destroys  all  mere 
rights  which  rest  entirely  and  alone  on  Its 
provisions,— those  which  are  created  and 
conferred  by  It;  and  the  argument  of  this 
case  rests  entirely  upon  the  proposition  that 
because,  under  the  statute,  a  liability  existed 
against  the  appellee  which  would  be  de- 
stroyed by  Ita  repeal,  the  legislature  Is  de- 
prived of  power  over  the  subject  so  far  as  to 
effect  the  existing  liability.  Aside  from  the 
restriction  on  legislative  action,  the  section 
operates  equally  upon  the  levee  board,  and 
upon  the  counties  and  towns  of  the  state, 
sad.  If  construed  according  to  contention  of 
counsel,  would  disable  not  only  the  state,  but 
all  Its  subdivisions,  from  making  any  conces- 
sion or  agreement  In  reference  to  very  many 
subjects  as  to  which  It  may  be  of  the  very 
highest  Importance  that  the  power  should 
exist  As  a  litigant,  the  state  or  any  corpo- 
ration named  would  be  precluded  from  con- 
ducting Its  suit  with  that  freedom  of  action 
which  is  often  thought  to  be  invaluable  In 
the  progress  of  litigation.  No  agreement  of 
counsel,  however  honestly  made,  no  conces- 
sion, no  compromise,  the  effect  of  which 
would  be  to  diminish  or  postpone  the  de- 
mand asserted,  would  be  conclusive,  and 
therefore  none  would  ever  be  accepted. 
From  a  consequence  such  as  this  the  mind 
ahrinkg  and  retreats.  A  change  so  radical 
and  serious  can  only  be  believed  to  have 
been  contemplated  when  title  language  used 
is  clear  and  unambiguous,  and  BufiS.cient  to 
Impel  to  but  one  conclusion.  Such,  in  our 
opinion,  is  not  the  character  of  the  section 
of  the  constitution  we  are  called  on  to  con- 
strue, and  we  therefore  hold  that.  In  relation 
to  the  matter  now  under  consideration,  the 
legislative  power  Is  not  restrained.  Affirmed. 

cn  Ulss.  867) 

SNODGRASS  et  aL  r.   NOIiAN. 

(Supreme  Court  of  MiasiaaippL    March  12, 

1894.) 

DnmsBAL  or  Afpkai.. 

BcAm  an  appeal  has  been  perfected  by 

fiUnt  the  am>eal  bond,  a  motion  by  ajweUee  to 

T.158O.no.20— 51 


docket  and  dismiss  the  same,  under  Gode  1892; 
§  4335,  will  not  be  granted,  there  being  no  19- 
peal  pending. 

Appeal  from  chancery  court,  Yasoo  county. 

"To  be  officially  reported." 

Appeal  by  Owen  Snodgrass  and  others 
from  a  Judgment  In  favor  of  James  H.  Nolan, 
administrator.  On  motion  by  appellee,  No- 
lan, to  docket  and  dismiss  the  appeal.  Mo- 
tion denied. 

B.  Bowman,  for  appeUea 

OAMPBELIi,  0.  3.  An  appeal  has  been 
taken  to  the  supreme  coturt,  within  the  mean- 
ing of  section  435S  of  the  Code  of  1802,  when 
It  has  been  perfected,  and  not  before.  A 
party  may  pray  an  appeal  in  open  court  and 
obtain  an  order  therefor,  or  may  petition  the 
clerk  for  an  appeal;  but  that  is  not  taking 
an  appeal,  where  ttie  law  requires  more  to 
perfect  it  That  is  a  step  In  the  process  of 
taking  an  appeal,  and  nothing  more.  It  may 
be  abandoned.  It  affects  nobody.  Of  Itself, 
not  accompanied  by  the  bond  required.  It  ef- 
fects nothing,  and  may  be  disregarded.  Mo- 
tion denied. 


<«  La.  Ann.  JMO 
STATE  V.  LOUIS.     (No.  1,291.) 
(Supreme  Court  of  Louisiana.     June  IS,  1894.) 
Dbpbctivs   Coukt  iw  iNroBVATioN  —  Bbootiko 

WITH  IKTENT  TO  HUBDEB — FsOOEBDIira  BT  In- 

»or;  ATioN — BcrriciESCT. 

1.  The  accused  was  charged  In  an  Informa- 
tion with  robbery  in  one  court,  and  shooting 
with  intent  to  murder  in  another  conrt  A  gen- 
eral verdict  of  guilty  was  found  against  him. 
After  conviction,  he  interposed  a  motion  in  ar- 
rest of  judgment.  After  hearing  upon  this  mo- 
timi,  the  prosecutor  entered  a  nolle  prosequi  as 
to  the  first  count,  and  the  court  senteneea  the 
accused  nnder  the  good  count 

A  Defective  (3onnt 
The  verdict  embraced  the  two  counts  «X  the 
Information,  and,  although  the  first  count  was 
vicious,  the  verdict  Is  not  di8tnrt>ed  as  to  the 
count  that  Is  good. 

2.  The  effect  is  the  same  as  if  the  vidous 
count  had  b?en  quashed  as  defective.  The  ac- 
cused  was   sentenced    nnder    the   good   count 

Surplusage. 
8.  The  defendant  was  charged  In  the  sec- 
ond and  good  count  with  shooting  with  intent 
to  murder,  nnder  circumstances  other  than 
those  mentioned  in  section  790  of  the  Revised 
Statutes.  The  robbery  charged  in  the  bad 
'  count  was  snrplnsage  in  ko  far  as  related  to  the 
second  and  good  count. 

4.  The  accused  was  not  prosecuted  nnder 
section  790  of  the  Revised  Statutes.  The  In- 
formation was  framed  under  sectiou  791  of  the 
Revised  Statutes,  and  complies  with  the  requke- 
ments  of  that  section. 
(SyUabns  by  the  Court) 

Appeal  from  district  court  parish  of  Ascen- 
sion. 

Peter  Louis  was  omvlcted  of  shooting  with 
Intent  to  murder,  and  appeals.    Affirmed. 

B.  N.  Sims,  for  appellant  J.  F.  Madison, 
Olst  Atty.,  for  the  StatSb 
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BftBAHX,  3.  The  Information  filed  In  fbla 
case,  In  two  counts,  charges  that  "one  Peter 
Iioals,  late  of  the  pariah  of  Asc^islon,  on 
the  24th  day  of  September,  189S,  upon  li- 
berto  Cosico,  feloniously  did  make  an  as- 
sault; and  him,  the  said  Cosico,  In  bodily 
fear  and  danger  of  his  life  then  and  there  fe- 
loniously did  put;  six  dollars  of  the  money, 
chattels,  and  goods  of  the  said  Llberto  Cosi- 
co from  the  person  and  against  the  said  Ll- 
berto Cosico,  then  and  there  feloniously  did 
■teal,  take,  and  carry  away,  contrary  to  the 
form  of  the  statute  of  Louisiana  in  such  cases 
made  and  provided,  and  against  the  peace 
and  dignity  of  the  same;  and  the  said  dis- 
trict attorney  aforesaid,  who  prosecutes,  as 
aforesaid,  in  the  20tb  Judicial  district  court 
In  and  for  the  parish  of  Ascension,  gives 
the  court  hero  to  undwstand  and  be  in- 
formed that  said  Pet»  Louis,  aforesaid,  late 
of  said  parish,  at  the  same  time  and  place, 
having,  as  aforesaid,  assaulted  and  robbed 
said  Llberto  Cosico,  did  then  and  there,  with 
force  and  arms,  in  said  parish  and  within  the 
jurisdiction  of  said  court,  willfully,  felonious- 
ly, and  of  his  malice  aforethought,  shoot  one 
Llberto  Cosico,  in  the  peace  of  the  state  then 
and  there  being,  with  a  dangerous  weapon, 
to  wit,  a  pistol,  with  the  intent  the  said  Ll- 
berto Cosico  then  and  there,  feloniously,  will- 
fully, and  of  his  malice  aforethought,  to  kill 
and  murder."  The  accused  was  tried,  and 
found  guilty.  From  a  sentence  condemning: 
him  to  be  imprisoned  in  the  state  peniten- 
tiary at  hard  labor  during  20  years,  the  ac- 
cused prosecutes  this  appeal.  In  his  motion 
In  arrest  of  Judgment,  the  defendant  averred 
tbat  the  first  count  of  the  information  does 
not  set  toeth  the  commission  of  a  crime;  that 
a  ^osecution  under  section  809,  Rev.  St,  Is 
wholly  inconsistent  with  a  prosecution  under 
791,  Id.,  under  which  section  the  state  has 
declared.  Alter  this  motion  in  arrest  of 
judgment  had  been  submitted  to  the  court 
for  decision,  the  state  entered  a  nolle  prose- 
qui as  to  the  first  count  of  the  information, 
and  sentence  was  thereafter  passed  upon  the 
accused,  as  to  the  second  count. 

In  an  assignment  of  enat  filed  before  this 
court,  the  defendant,  through  counsel,  sub- 
mits the  following  points:  First  That  the 
withdrawal  of  the  first  count  eliminated 
from  the  crime  charged  the  essential  ingre- 
dient of  robbery,  and  he  could  not  be  sen- 
tenced under  section  791  of  the  Revised  Stat- 
utes. Second.  That  the  verdict  and  sentence 
are  ultra  vires,  null,  and  void  because  de- 
fendant could  not  be  held  to  answer  to  an 
information  charging  him  with  shooting  with 
Intent  to  murder  in  the  perpetratimi  of  a 
crime  of  robbery;  that  the  state  could  pro- 
ceed against  him  on  such  a  charge  only  by 
indictment 

A  Def ectlTe  Connt  and  a  Good  Count 

AH  the  grounds,  briefly  stated  In  the  order 
presented,  are:  Birst.  That  the  state  could 
not  alter  a  nolle  prosequi  as  to  tbedefectlTe 


count,  and  sustain  application  for  sentence 
on  the  remaining  count  The  defendant 
pleaded  to  the  information  without  calling 
on  the  prosecutor  to  elect,  and  without  mo- 
tion to  quash.  He  was  found  guilty  on  each 
count  The  first,  being  vicious,  was  aban- 
aoned;  the  second  remained.  The  charge  in 
the  first  count  was  treated  as  sorplosage, 
and  withdrawn.  It  being  separate  and  dis- 
tinct from  the  good  counts  it  could  be  quashed, 
and  the  accused  sentenced  under  the  good 
count  Mr.  Wharton,  in  his  woric  on  Criminal 
Evidence  (page  138),  says:  "All  unnecessary 
averments  may,  on  trial  or  arrest  of  judg- 
ment, be  rejected  as  surplusage  if  the  instru- 
ment would  be  good  on  striking  them  out" 
This  court  has  approvingly  quoted  this  sec- 
tion as  applying  to  the  quashing  of  vicious 
counts.  State  v.  Brown,  35  La.  Ann.  1058. 
The  effect.  In  this  case,  of  entering  a  nolle 
prosequi  as  to  the  vicious  count  after  a 
general  verdict  of  guilty  is  the  same  as  If  the 
vicious  count  had  been  quashed.  The  text 
vrrlters  upon  the  subject  and  jurisprudence 
unite  in  announcing  that  a  bad  count  may  be 
quashed  without  affecting  the  prosecution  un- 
der the  count  not  vicious.  If  an  indictment 
contains  a  good  count  a  motion  to  quash 
should,  as  to  it,  be  overruled.  State  v.  Snow, 
30  La.  Ann.  403;  Whart  Cr.  PL  |  394;  1 
Bish.  Cr.  Pr.  764. 

Surplusage. 

Second.  The  defendant  urges  that  the  nolle 
prosequi  as  to  the  bad  count  carried  with  it 
the  essential  Ingredient  of  robbery,  found  in 
the  second  count,  and  that,  in  consequoice, 
he  could  not  be  sentenced.  We  have  not  dis- 
covered the  merits  of  this  point  The  section 
under  which  the  information  was  framed 
provides  that  "whoever  shall  shoot  •  •  • 
with  intent  to  commit  murder,  under  any 
other  circumstances  than  these  mentioned  In 
the  preceding  section,  shall  on  conviction  suf- 
fer Impriiionment  at  hard  labor  or  otherwise 
for  not  less  than  one  nor  more  than  twoity- 
one  years."  Rev.  St  |  791.  Shooting  with  in- 
tent to  murder  under  other  circumstances 
than  those  mentioned  in  section  790  of  the 
Revised  Statutes  is  the  crime  charged  in 
the  information,  and  of  which  the  accused 
was  pronoimced  guilty.  Robbery  Is  not  one 
of  the  ingredients  of  the  crime  for  which  the 
accused  was  sentenced,  and  the  "robbery" 
set  forth  in  the  bad  count  was  surplusage, 
in  so  far  as  related  to  the  second  and  good 
count 

The  Section  of  the  Revised  Statates  under 
Which  the  Information  was  Framed. 

Third.  That  the  second  charge,  which  has 
direct  reference  to  the  first  charge,  of  rob- 
bery, comes  within  the  provisions  of  section 
790  of  the  Revised  Statutes,  and  the  proeeca- 
tlon  for  that  crime  Is  limited  to  indictment 
(Const  art  5),  and  is  not  possible  by  infor- 
mation. The  second  count— L  e.  the  good 
count— contains   a   mere   reference   to   the 
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charge  in  the  first  or  bad  count  In  setting 
aside  the  first  count,  the  charge  of  robbory 
was  eliminated  altogether.  It  Is  no  part  of 
the  gravamen  of  the  second  count,  and  the 
reference  to  It  was  properly  treated  by  the 
trial  Judge  as  mere  surplusage.  He  was  not 
charged  with  "lying  in  wait,"  nor  with  rob- 
bery, and  therefore  was  not  prosecuted  un- 
der section  790,  requiring  presentment  or  in- 
dictment by  grand  jury.  He  was  presmted 
under  section  791,  and  found  guUly  of  sbootp. 
Ing,  with  intent  to  murder,  under  other  clr- 
comstances  than  those  mentioned  in  the  pre- 
ceding section,— a  crime  which  may  be  char- 
ged by  information  of  the  prosecuting  officer. 
The  foregoing  are  the  grounds  urged  to  re- 
Terse  the  proceeding  of  the  district  court 
They  do  not  establish  that  error  has  been 
committed  on  account  of  which  the  appeal 
should  be  leversed.    Judgment  affirmed. 


(4«  La.  Ann.  ISO) 

EOSS  V.  ENAUT  et  al.    (No.  1,297.) 
(Supreme  Court  of  Loaiaiana.    JTune  16,  1894.) 
SuPBBMB  ConuT — Appbllatb  Jurisdiction  —  Kb- 

COTEBT  or  LAKD  —  MOBTOAOB  FOBECLOSCBB  — 
CoLLATBBAIi  ATTACK — LiMlTATIOSS. 

On  Motion  to  Dismiss  the  Appeal 
This  case  is  within  the  Jurisdiction  of  this 
court,  being  a  suit  against  different  persons 
who  are  interested  in  maintaining  the  title  to  a 
tract  of  land.  A  decree  of  nullity  would  affect 
the  title  of  each.  They  are  therefore  interested 
alike,  without  regard  to  the  extent  of  their  re- 
qtective  claims. 

Merits. 

1.  A  mortgage  was  due  to  the  "Consolidated 
Association  of  the  Planters  of  Louisiana."  The 
tutrix  sued  out  an  injunction  against  the  fore- 
closure of  the  mortgage^  The  issues  raised 
were  decided  against  her.  She  had  the  right 
to  stand  in  judgment  Her  wards  are  conclud- 
ed by  the  judgment,  and,  at  their  majority, 
are  without  right  to  reopen  questions  finally 
settled.  "Status  reipublicae  maxlme  Judicatis 
rebus  continetur." 

2.  Informalities  of  a  sale  are  cured  by  the 
prescription  of  five  years. 

On  Rehearing. 

1.  Proof  establishing  that  idaintiff  was  di- 
Tested  of  his  title,  subsequent  to  the  sale  of  his 
property,  by  another,  whose  right  to  sell  he 
disputed,  naTing  been  admitted  without  ob- 
jection, he  cannot  reoorer  the  in'operty  to 
which  he  no  longer  has  title. 

2.  The  Talue  of  the  land  InTolTed,  the  reT- 
ennes,  and  the  improTements  to  l>e  partitioned 
in  case  of  judgment  for  plaintiff  enter  into  con- 
sideration m  determining  jurisdiction. 

(Syllabus  by  the  Court) 


Appeal  from  district  court,  parish  of  Oua- 
chita;  R.  W.  Richardson,  Judge. 

Action  by  Charles  H.  Ross  against  L. 
Enaut  and  othos.  Judgment  for  plaintiff, 
and  defendants  appeaL    Reversed. 

Boatner  &  I<amkln  and  Potts  &  Hudson, 
toe  appellants.  Gunby  &  Sholars,  for  appel- 
lee. 

BREAUX,  J.  The  action  was  Instituted 
to  recover  one-fourth  Interest  In  a  square  of 


land  in  the  city  of  Monroe.  The  late  James 
Hart  bequeathed  this  square  to  the  plaintiff, 
his  mother,  and  bis  two  sisters.  He,  plain- 
tiff, alleges  that  on  the  20th  of  January, 
1881,  his  mother,  indivlduaUy,  sold  to  Aimle 
E.  Livingston  a  part  of  the  square;  that  on 
the  5th  day  of  February,  1893,  the  sheriff 
sold  the  remainder  of  the  land  to  the  Con- 
solidated Association  of  the  Planters  of 
Louisiana,  under  an  order  of  seizure  and  sale 
Issued  on  a  pretended  12-months  bond  exe- 
cuted by  his  mother  In  the  suit  of  the  Con- 
solidated Association  et  al.  t.  James  W.  Ma- 
son et  al.,  filed  November  23,  1870,  to  en- 
force a  mortgage  agalust  the  entire  property 
left  by  Hart  which  proceedings  were  en- 
joined by  Ben  Hart  and  J.  W.  Locke,  execu- 
tors of  James  Hart;  that  on  the  17th  June, 
1876,  by  way  of  compromise,  the  executors 
and  his  mother,  as  principals,  executed  this 
pretended  12-months  bond  in  favor  of  the 
Consolidated  Association  of  the  Planters; 
that  there  was  no  advertisement  and  no  ad- 
judication, of  the  property,  and  the  bond  was 
a  conventional  agreement  on  which  process 
of  law  could  not  issue,  so  as  to  bind  third 
persons;  that  on  30th  April,  1881,  the  Con- 
solidated Association  caused  an  order  of 
seizure  and  sale  to  issue,  as  if  it  had  been  a 
12-months  bond  with  vendor's  lien,  nnder 
which  the  sheriff  seized  the  property,  and 
finally  sold  it  to  that  association  on  Febru- 
ary 6,  1883;  and  that  subsequentiy  the  asso- 
ciation sold  the  land  to  Richard  Slnnott 
The  defendants  Interposed  peremptory  ex- 
ceptions of  res  judicata  and  estoppel,  in  which 
they  allege  that  the  questions  and  issues 
raised  had  been  decided  In  the  suit  of  plaintiff, 
acting  through  his  tutrix  and  legal  representa- 
tive. This  excepti<«  was  referred  to  .the 
merits.  In  their  answers  they  set  forth  their 
grounds  of  defense,  and  especially  plead  that 
the  action  to  annul  the  sale  assailed  Is 
barred  by  the  prescription  of  Ato  years.  The 
facts  are  that  on  the  17th  day  of  April,  1830, 
the  "Consolidated  Association  of  the  Plant- 
ers" secured  a  loan,  by  mortgage,  on  a  tract 
of  land  adjacent  to  Monroe,  containing  the 
part  de  nou  allenando.  In  course  of  time  It 
became  the  property  of  Dr.  John  Calder- 
wood,  who  sold  to  James  Hart,  subject  to 
the  mortgage.  The  Consolidated  Association 
brought  suit  against  the  original  mortgagor, 
and  against  James  Hart,  the  possessor,  to 
enforce  the  mortgage.  The  defendant  Hart 
filed  a  i>eremptory  exception  in  that  suit  on 
the  following  grounds:  That  the  land  was 
not  accurately  described;  that  the  mortgage 
was  In  the  French  language,  and  therefore 
not  the  notice  required.  Hart  baring  died, 
his  executors  were  made  parties  to  the  suit 
and,  contradictorily  with  them,  a  judgment 
was  obtained  for  the  stun  due,  and  recogniz- 
ing the  mortgage.  The  judgment  was  af- 
firmed on  appeal.  In  execution  of  the  judg- 
moot  the  property  was  seized.  It  failed  to 
sell  for  cash,  and  was  readvertlsed  for  sale 
on  12  months'  credit    When  about  to  be 
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atAi,  the  sale  was  enjoined  by  the  ezecators 
of  James  Hart's  estate,  and  by  Mrs.  Bracy, 
the  tutrix  of  plaintiff.  The  Injunction  was 
dissolved.  The  evidence  that  a  sale  fol- 
lowed the  dissolution  of  the  Injunction  con- 
sists prlndpally  of  redtals  In  a  12-months 
bond,  given  by  these  parties,  for  the  price. 
After  the  statement  in  the  bond  that  the 
price  was  $1,896.07,  with  legal  interest,  It  is 
declared  that  the  purchasers  were  the  last 
and  highest  bidders  of  the  property  mort- 
gaged, and  that  the  property  was  seized  to 
satisfy  an  execution  issued  in  the  suit  en- 
titled "The  Consolidated  Association  of  the 
Planters  t.  J.  W.  Mason  et  al..  No.  800," 
which,  atta  complying  with  aU  the  "forms 
of  law,  was  on  the  17th  day  of  June,  1874, 
offered  for  sate  on  a  credit  of  twelve  months, 
and  adjudicated  to  said  Locke  and  Hart's 
executors  and  Louisa  C.  Bracy,  wife  of  S.  L. 
Bracy."  This  bond  is  dated  the  17th  day  of 
June,  1876.  This  property  was  seized.  The 
sale  was  enjoined  by  plaintiff's  mother  and 
tutrix,  who  alleged  in  her  petition  for  the  in- 
junction that  she,  personally  and  as  tutrix, 
owned  the  property  under  the  terms  of  the 
will  of  the  late  James  Hart;  that  the  bond 
was  not  a  12-months  tK>nd,  but  a  mere  con- 
ventional agreement;  that,  preceding  the 
execution  of  the  bond,  no  sale  had  been 
mada  The  sheriff  and  the  bank  answered. 
After  trial,  Judgment  was  pronounced  for  the 
latter.  From  the  Judgment  plaintiff  having 
appealed,  this  court  decided  "that  a  party 
signing  a  12-months  bond  is  not  permit- 
ted, where  execution  issues  thereon,  under 
article  720,  Code  Pr.,  to  arrest  the  writ 
on  the  ground  that  there  was  no  seizure,  ad- 
vertisement, and  sale  of  the  property  in  the 
case  in  which  the  bond  was  furnished,  the 
bond  reciting  that  all  the  requirements  of 
the  law  had  been  complied  with.  By  sign- 
ing the  bond,  the  party  has  cured  all  the  ir> 
regularities,  if  any  existed,"— citing  authori- 
ties. Bracy  v.  McGuire,  34  La.  Ann.  997. 
The  property,  on  the  3d  day  of  February,  1883, 
offered  for  sale  under  the  bond,  was  adjudi- 
cated to  the  Consolidated  Association  in  satis- 
faction of  its  mortgage,  and  possession  was 
taken  by  the  purchaser.  In  February,  1883, 
Mrs.  Bracy,  individually  and  as  tutrix  of 
plaintiff,  sued  the  warrantor  of  her  title,  and 
obtained  Judgment  against  him  for  $5,000. 
She  alleged  that  she  had  been  evicted  from 
the  property.  A  compromise  was  effected 
between  plaintiff  in  the  case  and  her  war- 
rantor; the  latter  paid  $2,000,  and  the  Judg- 
ment obtained  by  the  plaintiff  against  the 
WEirrantor  was  transferred  in  accordance 
with  the  terms  of  the  compromise.  The 
plaintiff  in  this  case  denies  the  signature  to 
a  letter  of  transfer  of  this  Judgnnent,  pur- 
porting to  be  his. 

Motion  to  Dismiss  the  Appeal. 

The  sqnare  involved  in  this  suit  has  been 
divided  into  lots,  belonging  at  this  time  to 
separate  owners.    AM  to  two  of  the  defend- 


ants, plaintiff  and  appellee  moves  to  dismiss 
the  appeal,  on  the  ground  that  the  amount 
in  dispute  as  to  them  does  not  exceed  $2,000. 
Bach  of  these  def«idants  traces  Ills  title  to 
one  author,  and  Is  Interested  in  maintaining 
the  sale  assailed  by  the  plaintiff.  If  nullity 
be  decreed,  it  will  have  the  effect  of  absolute- 
ly destroying  each  title.  The  value  of  the 
property  Involved  in  this  case,  in  which  each 
of  the  defendants  is  interested  in  maintain- 
ing the  title,  is  of  an  amount  within  this 
court's  Jurisdiction.  A  similar  question  was 
determined  in  Derbes  v.  Romero,  28  La.  Ann. 
645.  Multifariousness  of  suits  is  to  be 
avoided,  if  consistent  with  reasonable  inter- 
pretation of  the  law  conferring  Jurisdiction. 

Foreclosure  of  Mortgage. 

The  plaintiff  and  his  colegatees  received  the 
property  burdened  with  a  mortgage.  In  the 
first  suit  filed  to  foreclose,  the  testator  was 
the  party  defendant,  and  at  his  death  the 
executors  of  his  estate  became  defendants. 
Contradictorily  with  them,  the  Consolidated 
Association  obtained  a  Judgment  decreeing 
that  the  property  was  sufficiently  descrilied 
and  the  registry  legaL 

Injunction. 

Su1)sequently,  the  executors  and  plaintiff's 
tutrix,  in  an  injunction,  assailed  the  mort- 
gage and  alleged  the  irregularity  of  the  pro- 
ceedings. This  injunction  was  dissolved,  and 
Judgment  pronounced  for  plaintiff,  maintain- 
ing the  mortgage  and  ordering  the  property 
to  be  sold. 

Sale. 

At  the  offering  that  followed,  plaintUTs 
mother  and  the  executors  became  the  adjndi- 
catees.  The  property  was  not  sold  when  of- 
fered for  cash;  it  was  readvertised  tor  sale 
on  12-months  bond,  and  it  was  at  this  sale 
tliat  they,— plaintitTs  mother  and  the  execu- 
tors,—became  adjudicatees. 

Twelve-Months  Bond. 

Some  time  after  the  year  had  elapsed,  exe- 
cution was  issued  on  the  12-months  bond  for 
the  purchase  price.  The  mother  of  plaintiff, 
individually  and  as  tutrix  of  her  minor  chil- 
dren, Charles  H.,  Hattle,  and  Katie,  sued  out 
an  injunction  on  grounds  pleaded  by  plain- 
tiff in  the  present  action.  This  court,  on  ap- 
peal, maintained  the  legality  of  the  12-months 
bond  and  of  the  proceedings  preceding  the 
bond,  and  specially  decreed  that  the  adjudi- 
cation under  which  the  property  passed  from 
the  ownership  and  possession  of  the  bank's 
mortgage  debtor  to  the  purchasers,  Mrs. 
Bracy  and  the  executors,  was  legaL  All  the 
points  now  presented  have  been  previously 
decided  in  suits  of  record.  After  the  several 
decisions  that  must  be  held  as  condnsive  up- 
on those  who  were  parties,  the  Planters  As- 
sociation became  the  purchaser,  and  the  de- 
fendants now  trace  their  titles  to  that  pur- 
diasek 
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Minors'  Interest: 

It  only  remains  for  us  to  determine  whether 
the  proceedings  bind  the  minors  at  their  ma- 
jority; in  other  words,  whether  the  tutrix 
had  authority  to  appear  and  plead  in  their 
behalf.  It  does  not  admit  of  question  that  a 
minor  can  be  represented  In  Judicial  proceed- 
ings by  a  tutor  acting  for  and  in  his  name. 
The  tutor  has  authority  to  sue  and  protect 
the  Interest  Intrusted  to  him. 

Bes  Judicata. 
It  necessarily  follows  that  the  effect  of  res 
Judicata  extends  to  the  minor  thus  repre- 
sented. Ordinarily,  If  a  tntor  acts  Injudl- 
donsly  In  litigation  in  which  his  ward  is  In- 
terested, he  is  responsible,  and  most  indem- 
nify him  for  the  loss  thereby  occasioned.  If 
fraud  and  downright  wrong  are  committed, 
to  the  minor's  prejudice,  they  would  vitiate 
the  proceedings,  and  possibly  not  prove  a 
protection  to  any  title.  Neither  error  nor 
fraud  Is  suggested  in  the  case  at  bar  as  hav- 
ing been  committed  by  the  tutrix,  who  sought 
to  protect  her  minor  children  by  invoicing  the 
aid  of  the  courts  to  prevent  the  sale  of  prop- 
erty In  which  they  had  an  interest  The 
court.  In  Beard  v.  Morancy,  3  Rob.  (La.)  121, 
summarily  disposes  of  the  question  in  a  peti- 
tory action.  We  lay  out  of  view  the  excep- 
tion to  the  want  "of  authority  in  the  tutor 
to  Institute  this  suit."  The  law  regarding 
res  Judicata  makes  no  distinction;  the  minor 
himself,  "when  represented,  is  equally  bound 
by  the  authority  of  the  thing  adjudged,  the 
sanction  of  which  is  founded  in  the  safety 
of  society  itself."  "Status  relpublicae  max- 
Ime  Jndicatis  rebus  continetur."  Louisiana 
State  Bank  v.  Orleans  Nav.  Co.,  8  La.  Ann. 
3ia 

The  Tatrix  Had  the  Right  to  Purchase. 

With  reference  to  possible  prejudice  resul1>- 
ing  to  the  minor's  Interest  in  these  proceed- 
ings, it  is  argued  that  the  tutrix  was  with- 
out right  personally  to  buy  the  property  at 
the  sale  made  in  187B.  This,  on  the  part  of 
plaintiff,  assumes  that  the  tutrix  personally 
bad  no  Interest  in  the  property,— an  error  of 
fact,  for  she  was  a  colegatee  of  the  plaintiff, 
and  one  of  the  Joint  owners.  By  Act  Feb., 
1841,  No.  80,  a  tntcMT  may  purchase  in  the 
same  cases  as  an  executor,  curator,  or  ad- 
ministrator; that  Is,  when  she  is  a  partner 
In  community,  or  an  heir  or  legatee.  There 
was  no  conflict  of  Interest  It  Is  also  urged 
In  argument  that  the  plaintiff  Is  not  conclud- 
ed by  the  appearance  of  his  tutrix  in  these 
suits,  for  the  reason  that  there  was  a  con- 
flict of  interest,  and  that  action  should  have 
been  left  to  the  under  tutor.  There  was  a 
Joint,  and  not  an  antagonistic,  interest  I>e- 
tween  the  tutrix  and  the  minors.  She  Is  a 
debtor  personally,  and  as  tutrix  defended  the 
cases,  and  sought  to  escape  from  payment  of 
the  debt  In  their  interest  and  in  her  own. 
Her  interest  and  duty  were  not  at  all  at 
variance^ 


Suit  after  Bvlctlon  for  Value  of  Prop^tty. 

Having  been  evicted,  after  Judgment  she 
accepted  the  Inevitable,  and  instituted  salt 
against  the  warrantor  to  recover  the  amount 
due  her  and  her  children  because  of  the  evic- 
tion. It  was  bet  right  and  duty  to  thus  seek 
to  protect  their  Interest  She  obtained  a 
Judgment  against  the  warrantor  for  the  value 
of  the  property  from  which  they  had  been 
evicted,  in  April,  1884,— a  few  months  prior 
to  the  majority  of  plaintiff.  In  her  petition 
for  the  Judgment  she  admitted  the  legality 
of  the  proceedings  for  eviction.  The  Judg- 
nient  obtained  remained  unquestioned  as  to 
its  legality. 

Compromise. 

Propositions  of  compromise  between  the 
creditor  and  Judgment  debtor  were  consid- 
ered, and  finally  resulted  In  the  acceptance 
by  plaintiff's  mother  of  an  amount  less  than 
the  face  of  the  Judgment  obtained.  The  at- 
torney who  represented  the  warrantor  testi- 
fies that  In  the  settlement  made  he  required 
that  all  the  heirs  who  were  minors  at  the 
time  the  suit  was  brought,  who  had.  arrived  at 
the  age  of  majority,  should  be  parties  to  the 
settlement;  that,  in  consequence,  powers  of 
attorney  were  obtained  from  the  heirs  absent, 
and  the  compromise  effected.  These  powers 
of  attorney  are  lost,  and  witnesses  could  not 
prove  the  full  scope  of  the  power  conferred. 
Careful  and  respectable  attorneys  at  the  time 
thought  it  was  suflflcient,  and  the  compromise 
was  made.  The  name  of  plaintiff,  with  the 
names  of  his  colegatees,  Is  signed  to  a  trans- 
fer of  the  Judgment  obtained,  and  the  receipt 
states,  "for  valid  consideration."  The  plain- 
tiff, as  a  witness,  denies  the  genuineness  of 
the  signature  purporting  to  be  his,  and  he 
adds  that  he  does  not  think  that  It  was  writ- 
ten by  his  mother,  who  held  his  power  of 
attorney.  The  mother  was  not  called  upon 
to  testify  In  the  case.  We  do  not  question 
the  truthfulness  of  plaintiff's  testimony  re- 
garding his  signature  to  this  receipt  The 
fact  remains,  that  it  may  have  been  signed 
by  one  empowered  to  sign;  that  diulng  many 
years  the  transaction  was  unquestioned. 
Third  persons  who  are  purchasers  cannot 
be  affected  by  these  latent  defects.  They 
had  the  right  to  presume  that  the  receipt 
was  signed  by  the  plaintiff.  Granted  all  that 
Is  claimed  In  behalf  of  plaintiff  in  reference 
to  the  receipt  and  leaving  It  out  of  considera- 
tion entirely,  the  plaintiff  is  confronted  by 
the  Judgment  obtained  by  his  tutrix,  and 
which  she,  after  his  majority,  collected  for 
his  and  cocredltors'  account  and  by  the  pro- 
ceedings which  led  to  the  Judgment;  all  ad- 
mitting the  validity  of  the  eviction  to  which 
he  had  been  subjected. 

If  Slrror  was  Committed,  Tutrix  was  R» 
sponsible. 

If  the  tutrix  has  committed  an  error,  It 
would  be,  at  most,  of  Judgment  for  which 
■he  would  become  responsible  to  the  heirs. 
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for  whom  she  acted  In  compromising  a  jndg* 
ment  obtained  In  her  name,  and  which,  In 
80  far  as  third  persons  are  concerned,  has 
all  the  characteristics  of  unquailfled  acqni- 
escence  by  the  beirs. 

Prescription. 

The  defendants  plead  the  prescription  of 
fire  years  as  curing  all  Informalities  con- 
nected with  or  growing  out  of  any  public 
sale  made  by  any  ];)erBon  authorized,  as  ap- 
plying "whether  against  minors,  married 
women  or  interdicted  persons."  Rev.  Clr. 
Ck)de,  art  3543.  Contradictorily  with  the 
tutrix,  authorized  to  represent  her  minor 
children,  regarding  the  very  property  Involv- 
ed, and  the  title  now  assailed  on  the  grounds 
now  alleged  by  plaintiff,  this  court  held,  be- 
sides, "It  would  seem  that  the  lapse  of  five 
years  has  rectified  what  Irregularities  may 
have  existed."  34  La.  Ann.  997  (already 
cited).  The  12-months  bond  in  question  con- 
tains the  declaration  that  the  proceedings 
upon  which  it  was  based  were  regular. 
These  declarations  have  been  accepted  as 
correct  in  'a  decision  of  this  court  Subse- 
quent to  that  decision,  the  tutrix,  In  her  suit 
against  the  warrantor.  Judicially  admitted 
that  the  properly  had  been  seized,  adver- 
tised, and  regularly  sold.  If  there  were  ir- 
regularities, they  are  barred  by  the  prescrip- 
tion pleaded.  It  is  therefore  ordered,  ad- 
Judged,  and  decreed  that  the  Judgment  ap- 
I)ealed  from  be  annulled,  avoided,  and  re- 
versed, and  that  plalntifTs  demand  be  re- 
jected, at  his  cost  In  both  courts. 

McENERT,  J.,  recuses  himself,  having 
been  of  counsel. 

On  Application  for  Rehearing. 

Impressed  by  the  earnest  application  of 
counsel  for  a  rehearing,  and  the  commend- 
able zeal  It  manifests  In  behalf  of  his  client, 
we  have  re-examined  the  voluminous  trans- 
cript from  cover  to  cover,  and  laid  it  aside 
convinced  of  the  correctness  of  our  decision, 
upon  the  points  urged  on  the  previous  hear- 
ing. When  the  property  In  question  was  in- 
herited by  plalntlirs  mother,  sisters,  and 
himself.  It  was  subject  to  a  mortgage;  and  a 
suit  to  foreclose  that  mortgage  had  been 
Instituted  against  their  testator,  James  Elart, 
who  was  in  possession  as  owner.  As  one 
of  the  adjudicatees  of  the  property,  the  moth- 
er of  plaintiff,  with  the  executors,  executed 
a  12-months  bond,  and  thereby  each  ac- 
knowledged his  ownership  in  the  proportion 
of  one-third,  i.  e.  plaintiff's  mother,  one- 
third,  and  the  remainder  for  the  estate,  rep- 
resented by  the  executors,  A  writ  of  fl.  fa. 
having  Issued  on  the  12-month8  bond,  the 
tutrix  sued  out  an  Injunction,  In  which  she 
alleged  all  the  defenses  pleaded  by  plaintiff 
In  the  suit  at  bar.  The  demand  of  the  tu- 
trix in  the  Injunction  ptoceedinga  was  re- 
jected. It  was  decreed  that  she  was  barred 
by  the  p^odeedlngs,  and'  that  the  Irregulari- 


ties pleaded  were  closed  by  the  bond.  The 
property  was  sold  contradictorily  with  the 
executors  and  t&e  tatrix,  and  adjudicated  to 
the  Planters'  Association,  thereby  completely 
divesting  the  executors  and  the  tutrix  from 
their  ownership.  If  the  executors  had  any 
claims  In  the  property  prior  to  this  last  sale, 
they  were  -  transferred  to  the  adjudlcatee. 
They  were  parties  to  the  proceedings,  and 
are  bound  by  the  adjudication.  Since  that 
sale,  Mrs.  Bracy,  personally  and  as  tutrix, 
and  the  executors,  have  no  rights  to  the 
property.  The  property  passed  out  of  their 
possession  and  ownership.  John  Caldv- 
wood,  the  vendor  to  James  Hart  being  dead, 
suit  was  instituted  by  plaintiff's  tntrix 
against  the  legal  representatives  of  his  suc- 
cession (warrantors  of  the  title).  The  plain- 
tiff in  that  case  recovered  Judgment  against 
them  as  warrantors  of  the  title.  In  a  com- 
promise, an  amount  was  received  In  satisfac- 
tion of  the  Judgment  The  plaintiff  exe- 
cuted a  power  of  attorney,  which  was  lost 
He  was  of  age  at  the  date  of  the  compromise. 
From  the  evidence,  it  is  fair  to  Infer  that  It 
was  sent  to  his  mother,  to  sign,  as  his  agent 
transferring  the  Judgment  obtained  by  her, 
as  tutrix  and  personally,  against  the  war- 
rantor. The  power  of  attorney  was  consid- 
ered at  the  time  as  giving  ample  authority 
to  the  agent  to  effect  the  compromise.  Re- 
garding the  signature  to  the  transfer,  still  ex- 
tant the  attorney  representing  plaintiff's 
mother  testifies  that  he  made  a  memoran- 
dum, at  the  time,  of  the  fact  that  Mrs.  Bracy 
had  signed  plaintiff's  signature.  There  la 
sufficient  afilrmatlve  proof  of  a  power  of  at- 
torney. The  evidence  relating  to  the  signa- 
tore  was  stifllciently  direct  as  to  render  It 
Incumbent  upon  him  to  introduce  his  mother 
as  witness  to  disprove  that  she  signed  his 
name.  If  she  signed  plalntifTs  name,  as 
we  have  every  reason  to  believe,  from  the 
evidence,  that  she  has,  the  testimony  admit- 
ted to  prove  the  authority  given  in  the  pow- 
er of  attorney  satisfies  us  that  she  was  duly 
authorized.  It  therefore  is  proved  that,  with 
his  consent  his  (plaintiff's)  mother  and  tu- 
trix received  the  value  of  the  property  claim- 
ed by  her  for  him,  when  he  was  a  minor;  in 
other  words,  through  her,  he  accepted  the 
eviction  as  legal  and  binding.  It  is  urged 
that,  in  any  event,  as  to  one  of  the  defend- 
ants, Hardin,  we  should  change  our  decree; 
that  he  bought  from  Mrs.  Bracy,  personally, 
prior  to  the  last  sherifTs  sale,  and  that  he 
has  not  interposed  the  pleas  of  res  Judicata 
and  estoppel  in  his  separate  defense  In  this 
case,  and  therefore  cannot  be  benefited  by 
those  pleas  filed  by  his  codefendants.  As  a 
proposition  of  law,  we  agree  with  plaintilT's 
counsel  in  so  far  as  relates  to  the  plea  of 
res  Judicata.  It  must  be  specially  pleaded. 
But  this  proposition  Is  not  supported  by  the 
facts.  As  to  the  plea  of  estoppel,  though 
not  specially  made,  the  defendant  In  object- 
ing to  the  admissibility  of  testimony,  did 
urge  the  grounds,  against  admission,  that 
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plaintiff  was  estopped.  It  If  argued  that 
Mrs.  Bracy  sold  the  lot  to  him  priw  to  the 
last  sale,  and  that  in  conseanence  she  sold 
It  at  a  time  that  there  was  an  Interest  re- 
maining in  the  estate  of  James  Hart,  testap 
tor.  Without  any  objection  whaterer  on  the 
part  of  plaintiff,  the  defendant  proved  that, 
snbBeqnent  to  her  sale  to  him,  the  tutrix 
and  her  coK>wnerB  were  divested  completely 
of  all  title.  The  plaintiff  Is  confronted  with 
the  last  deed,  which  we  cannot  overlook; 
having  been  admitted  in  evidence  without 
the  least  objection.  An  owner  who  allows 
proof  admitted  is  bound  by  the  proof. 
Plaintiff  cannot  recover  property  of  which 
he  has  been  divested.  The  plaintiff  reit- 
erates that  the  court  is  without  Jmisdlction 
in  BO  far  as  relates  to  the  defendant  Hardin; 
tliat  he  held  a  title  distinct  and  separate 
from  tliat  of  his  co-defendants.  His  title  is 
as  dependent  upon  the  regularity  of  the  pro- 
ceedings as  those  of  his  codefendants.  It 
is  the  same,  save  that  he  purchased  prior  to 
the  sale  to  the  Louisiana  Association  of 
Planters.  After  the  divestiture  by  the  effect 
of  the  last  sale  was  proved,  it  was  in  all 
respects  the  same.  He  is  therefore  inter- 
ested in  all  the  proceedings  from  commence- 
ment to  end.  If  this  court  had  annulled  the 
proceedings,  his  title  would  have  been  an- 
nulled. Moreover,  this  defendant  claims  bis 
improvements,  amounting  In  value  to  more 
than  $2,000.  The  plaintiff  claims  the  reve- 
nues and  the  land  of  which  the  improve- 
ments are  a  part  by  destination.  The  value 
of  these  improvements  and  the  rental  value 
of  the  properly  are  admitted.  The  pleading 
limits  the  claim  for  Improvements  to  one- 
fourth.  Had  the  Judgment  been  afiOrmed, 
and  the  decree  rendered  in  conformity  with 
the  pleading,  a  partition  of  these  improve- 
ments would  have  been  ordered,  of  property 
of  value  within  the  Jurisdiction  of  this  court 
Behearing  refused. 


OM  Ala.  W) 

AMBEIOAN  OAK  HXTRAOT  OO.  v.  RTAN. 

(Supreme  Court  of  Alabama.    June  21,  1884.) 

SALa-^AoriOH  roB  Fhicb— Instruotiokb. 

1.  In  an  action  for  the  price  of  wood  under 
an  alleged  oontract  whereby  defendant  agreed 
to  take  from  plaintiff  wood  delivered  on  the 
bank  of  the  T.  river,  defendant  to  furnish  a 
bane  on  which  to  load  the  wood,  and  plaintiff 
to  load  it,  if  plaintiff  complied  with  tne  con- 
tract, but  defendant  failed  to  farnish  a  barge, 
and  the  wood  was  burned  without  plaintiff's 
fault,  plaintiff  could  recover. 

2.  An  instruction  withdrawing  from  the  Ju- 
ry the  connderation  of  a  disputed  question  of 
fact  is  erroneons. 

3.  In  an  action  for  Ae  price  of  wood  to  be 
delivered  at  a  convenient  point  on  the  bank  of 
the  T.  river^  defendant  to  furnish  a  barge, 
on  which  plaintiff  was  to  load  it,  where  defend- 
ant testified  that  he  stated  that  the  time  in 
which  a  barge  ooold  be  famished  would  de- 
pend on  drcumstances,  and  that  when  the 
wood  shonld  be  so  placed  he  would  farnish  a 
barge  as  soon  aa  circumstances  would  permit. 


a  charge  that  there  wai  no  evidence  that  It  was 
part  of  the  contract  tltat  the  river  was  to  be 
m  such  a  condition  as  to  permit  a  barge  to  be 
landed  where  the  wood  was  placed  is  erroneoas. 

Appeal  from  circuit  court,  Morgan  county; 
H.  C.  Speake,  Judge. 

Action  by  F.  M.  Ryan  agaiiust  the  Amarican 
Oak  Extract  Company.  There  was  a  Judg- 
ment for  plaintiff.  Defendant  appeals.  Re- 
versed. 

This  was  an  action  brought  by  the  appellee, 
F.  M.  Ryan,  against  the  American  Oak  Bz- 
tract  Company,  to  recover  an  amount,  alleged 
to  be  due  the  plaintiff  toe  60  cords  of  wood, 
under  a  ccmtract,  alleged  to  have  been  made 
with  the  defendant  There  are  four  counts 
In  the  complaint.  The  first  is  on  an  account, 
alleged  to  be  due  on  the  Ist  day  of  October, 
1S91.  The  other  three  are  on  a  contract,  not 
differing,  except  that  each  Is  fuller  in  its 
statement  than  the  preceding  one,,  but  eadi 
the  same  in  substance  and  effect.  The  first 
and  second  were  demurred  to,  and  the  demur- 
rers were  ovoruled.  Afterwards  the  third 
and  fourth  were  added,  by  leave  of  the  court, 
and  these  were  demurred  to  also,  and  the  de- 
murrers were  overruled.  The  gravamen  of 
the  complaint  Is,  that  on  or  about  the  12th 
of  August,  1S92,  the  plaintiff,  F.  M.  Ryan, 
and  J.  J.  Ryan  entered  into  a  contract  with 
the  defendant,  whereby  it  was  agreed  that 
defendant  would  take  from  plaintiff  and  John 
J.  Ryan  60  cords  of  wood  at  the  price  of  $2.50 
a  ccHTd  tf  they  would  deliver  said  wood  at  a 
convenient  point  on  the  bank  of  the  Tennes- 
see river,  In  Morgan  county,  the  defendant  to 
furnish  a  barge,  on  which  the  wood  was  to 
be  loaded,  and  plaintiff  and  said  John  3. 
Ryan  were  to  load'  said  wood  upon  said 
barge.  It  is  averred,  that  after  said  contract 
was  made,  said  John  J.  Ryan  sold  to  the 
plaintiff  all  the  right  and  interest  he  had  In 
said  contract,  made  as  afcHresaid  with  the 
defendant;  that  plaintiff  cut  said  60  cords  of 
wood,  and  placed  It  at  a  convenient  place  on 
the  bank  of  the  Tennessee  ilver.  In  all  re- 
spects as  he  has  contracted  to  do,  and  noti- 
fied defendant  that  said  wood  had  been  cut, 
and  where  it  had  been  placed  on  the  bank 
of  said  river,  and  requested  defendant  to 
send  a  barge  toe  it,  as  it  had  contracted  to 
do;  but  defendant  failed  and  refused  to  send 
a  barge  on  which  to  load  said  wood,  and 
failed  and  refused  to  take  and  receive  said 
wood,  and  to  furnish  a  bargee  for  the  same, 
and  the  wood  was  destroyed  and  lost  to  the 
plaintiff,  whereby  he  was  damaged  $125,  for 
which  he  sues.  A  demurrer  was  Interposed 
to  these  counts  and  overruled.  The  defend- 
ant then  pleaded  to  the  secoUd,  third,  and 
fourth  counts  of  the  complaint,  setting  up, 
"that,  if  It  ever  made  any  such  contract  as  al- 
leged in  the  complaint,  at  the  time  plaintiff 
claims  to  have  demanded  of  It,  a  barge,  on 
which  said  wood  was  to  be  loaded,  the  Ten- 
nessee river,  upon  which  said  barge  was  to 
be  floated,  to  tho  point  where  said  60  cords  of 
wood  is  alleged  to  have  been  placed,  was  too 
low  to  permit  the  furnishing  of  said  barg« 
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by  the  defendants  for  Qie  purpose  of  loading 
said  wood  until  after  the  said  wood  had  been 
destroyed;  that  the  barge  was  to  hare  been 
furnished,  If  furnished  at  all,  from  the  works 
In  New  Decatur,  Ala.,  by  defendant,  and  that, 
by  reason  of  the  low  stage  of  the  water  In 
said  river.  It  was  impossible  for  defendant 
to  furnish  said  barge;  that  by  said  alleged 
contract,  the  barge  was  to  be  furnished  only 
in  the  event  the  condition  of  the  river  should 
be  such  that  the  said  barge  could  be  floated 
at  and  after  that  time,  and  the  plaintiff 
should  notify  the  defendant  that  he  had  as 
much  as  50  cords  of  wood  at  some  point  on 
Uie  Tennessee  river,  to  be  loaded  on  said 
barge."  The  plaintiff  demmred  to  specified 
parts  oC  said  special  pleas,  which  was  over- 
ruled. Thereupon  the  plaintiff  replied  to  said 
pleas  in  substance,— the  first  replication  deny- 
ing the  allegation  that  plaintiff  was  to  fur- 
nish and  load  said  wood  on  the  barge  only  in 
the  e^ent  and  when  said  river  was  in  such 
condition  as  that  the  barge  could  be  floated 
thereon;  second,  that  defendant  refused  to 
take  said  wood  and  furnish  said  barge,  on 
the  ground  that  it  had  no  such  contract,  and 
thereby  waived  its  plea  of  Inability  to  place 
said  baige  on  the  Tennessee  river  on  ac- 
count of  the  condition  of  said  river,  If  such 
condition  was  In  the  contract;  third,  that 
after  the  plaintiff  had  fully  performed  his 
contract  with  defendant,  he  notified  defend- 
ant that  the  wood  was  ready  to  be  loaded, 
on  a  barge,  and  requested  defendant  to  fur- 
nish a  barge,  but  defendant  declined  to  fur- 
nish one,  upon  the  exi^ess  ground  that  the 
works  of  defendant  were  shut  down  for  re- 
pairs, and  defendant  said  nothing  about  the 
river  being  in  such  a  condition  that  a  barge 
could  not  be  placed  for  said  wood  thereon, 
or  that  said  river  was  at  low  water.  Where- 
fore plaintiff  avers  that  defendant  waived 
any  condition  in  the  contract,  it  there  was  any 
such  condition  therein,  exonerating  defend- 
ant from  placing  said  barge  at  said  point,  or 
taking  said  50  cords  of  wood,  as  is  averred  In 
the  complaint  On  this  replication  Issue  ap- 
pears to  have  been  Joined.  To  the  original 
and  amended  complaints  the  defendant  also 
pleaded  that  the  allegations  of  said  complaint 
are  untrue. 

The  evidence  tended  to  show  that  a  few 
days  prior  to  the  14th  of  August,  1892,  one  E. 
M.  Russell  bad  a  conversation  with  J.  J. 
Ryan,  who  was  a  brother  of  plalntlfl,  in 
which  said  Ryan  requested  him  (Russell)  to 
see  the  managing  agent  of  the  defendant, 
and  to  ascertain  from  him  whether  he  (Uyan) 
could  sell  the  defendant  some  chestnut  oak 
wood,  and  what  It  was  paying  for  It;  that 
on  the  morning  of  the  14th  of  that  month, 
at  the  breakfast  table  at  the  tavern  In  De- 
catur, be  (Russell)  met  Harvey  Iiewis,  the 
secretary  and  general  manager  of  the  de- 
fendant, who,  as  was  shown,  had  the  right 
to  contract  for  the  purchase  of  wood  for  de- 
fendant, and  said  to  him  that  be  had  a 
friend  In  the  country,  who  desired  to  sell  to 


the  defendant  some  chestnnt  oak  wood;  that 
he  asked  said  Lewis  what  the  defendant  was 
paying  for  it,  and  Lewis  replied,  "|2.50  per 
cord";  that  whenever  his  friend  would  place 
upon  the  bank  of  the  river  as  much  as  50 
cords  or  100  cords,  at  a  convenient  place 
where  a  barge  could  be  landed  for  the  pur- 
pose of  loading,  and  would  notify  him,  that 
he  would  have  their  steamboat  drop  a  barge 
down  where  It  could  be  loaded  thereon;  that 
he  did  not  remember  posltlv^  whether  be 
stated  the  name  of  the  party  desiring  to  sell 
the  wood  or  not,  but  his  Isest  recollection  was 
that  he  told  him  it  was  Mr.  Ryan;  bat  Mr. 
Liewis  testified  that  his  best  recollection  was 
that  the  name  of  the  party  was  not  given. 
Russell  also  testified  that,  according  to  the 
best  of  his  recollection,  nothing  was  said 
about  the  stage  of  the  water  in  the  Tennes- 
see river  having  anything  to  do  with  the 
ability  of  defendant  to  place  the  barge  upon 
which  the  wood  was  to  be  loaded,  and  that 
Lewis  told  him  that  when  the  wood  was  load- 
ed upon  the  barge  the  defendant  would  pay 
|2.60  per  cord  therefw;  And  he  Immediately 
notified  Ryan  of  the  terms  and  conditions 
of  Lewis'  offer.  There  was  no  conflict  in 
the  evidence  as  to  plaintiff's  having  delivered 
the  50  cords  of  wood  at  a  place  on  the  river 
known  as  "Simpson's  Field,"  in  Morgan  coun- 
ty, about  six  miles  above  Somerville;  that  he 
had  bought  out  bis  brother's  Interest  in  the 
wood,  and  became  sole  owner  of  it,  before  it 
was  all  delivered;  and  that  the  delivery  was 
made  about  the  1st  day  of  October,  1891. 
The  plaintiff  testified  that  on  the  2d  of  Oc- 
tober, 1881,  he  went  to  the  works  of  the  de- 
fendant, and  saw  Mr.  Lewis,  and  told  him 
the  wood  was  ready  for  the  barge,  and  re- 
quested him  to  have  one  put  where  the  wood 
was,  so  that  it  could  be  loaded  thereon;  that 
Lewis,  at  first,  did  not  admit  anything  about 
the  contract,  but,  after  the  witness  reminded 
him  of  the  conversation  he  had  with  said 
RusseU,  in  reference  to  the  wood,  he  then 
acknowledged  the  conversation,  and  said  be 
remembered  all  about  having  had  it,  bat 
stated  that  defendant  could  not  furnish  a 
barge  for  the  wood;  that  It  had  stopped  its 
works  for  repairs;  but  he  said  nothing  about 
the  river  being  too  low  to  place  a  barge  at 
the  place  plaintiff  had  corded  the  Vl^ood.  He 
also  teetlfled  that  the  wood  lay  on  the  banks 
of  the  river  where  he  had  corded  it,  from  the 
1st  of  October  to  the  5th  of  November,  1891; 
that  four  or  five  weeks  after  he  first  saw 
Lewis  and  notified  him  of  the  dellvoy  of  tiie 
wood,  and  requested  him  to  furnish  the  barge, 
the  wood  was  destroyed  by  fire,  and  he  then 
went  to  Lewis  and  demanded  pay  for  the 
wood;  that  Lewis  refused  to  pay  for  it,  de- 
nied having  made  a  contract  for  It,  or  to 
furnish  a  barge;  that  this  was  the  first  time 
Lewis  had  denied  making  a  contract  aftor 
be  bad  been  reminded  of  the  conversation 
with  said  Russell;  that  In  the  first  conversa- 
tion he  had  with  him,  he  admitted  the  con 
tract,  and  said  be  was  sorry  he  could  not 
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comply  with  It;  but  that  the  works  had  shut 
down,  and  he  could  not  take  the  wood.  He 
said  nothing  about  the  river  being  too  low  for 
defendant  to  put  a  barge  where  the  wood  was. 
The  witness,  Lewis,  testified  for  the  defendant 
that  he  remembered  the  conversation  with 
said  Russell,  and  his  account  of  it  was  that 
Russell  asked  him  what  he  was  paying  for 
wood,  and  he  told  him  they  were  paying  $2.50 
per  cord,  delivered  upon  a  barge;  that  Rus- 
sell said  to  him  that  he  had  a  friend  who 
had  some  wood  he  desired  to  sell,  and  In  the 
conversation  he  told  him  he  could  not  fur- 
nish a  barge  immediate^  upon  being  noti- 
fied; that  the  time  within  which  one  could 
be  furnished  would  depend  upon  circum- 
stances; that  there  was  no  contract  between 
him  and  Russell,  but  the  simple  statement  by 
him  to  Russell  that  defendant  would  take 
wood  at  $2.50  per  cord  when  placed  upon  the 
bank  of  the  river  where  it  could  be  reached 
by  a  barge,  and  that,  if  the  wood  should 
be  so  placed,  and  the  defendant  notified,  it 
would  place  a  barge  upon  which  the  wood 
was  to  be  loaded,  as  soon  as  circumstances 
would  permit;  that  from  the  25th  of  August 
to  the  25th  of  November  the  river  was  too 
low  to  i>ermit  the  running  of  defendant's 
boat  and  barges  thereon,  and  that  by  reason 
of  the  stage  of  the  water  In  the  river  the  de- 
fendant could  not  have  placed  a  barge  at 
the  point  where  plaintiff  is  alleged  to  have 
corded  the  wood,  at  any  time  between  the 
Ist  of  October  and  the  last  of  November 
following.  He  further  testified  that  he  told 
the  plaintiff  that  It  was  impossible  for  the 
defendant  to  fnmisb  him  a  barge  to  load 
the  wood  on,  even  If  defendant  had  a  con- 
tract for  the  wood,  because  the  river  was  too 
low  to  permit  the  running  of  the  boat  and 
barges  belonging  to  defendant;  tliat  he  never 
admitted  to  the  defendant,  in  any  conversa- 
tion, that  he  had  made  a  contract  for  the  pur- 
chase of  this  wood,  and  never  stated  to  him 
that  the  only  reason  he  could  not  furnish  a 
barge  was  because  defendant's  works  liad 
closed  down  for  repairs.  He  also  stated  that 
he  only  had  a  casual  conversation  with  said 
Russell  at  the  breakfast  table,  was  not  mak- 
ing and  did  not  make  any  contract,  and  did 
not  say  to  Russell  that  the  barge  would  be 
furnished  only  on  condition  the  river  was  In 
such  a  boatable  condition  as  would  enable 
defendant  to  place  a  barge  where  the  wood 
was.  The  evidence  as  to  the  stage  of  the 
water  In  the  river  at  the  time  plaintiff  de- 
manded a  barge  was  in  confiict;  tliat  of 
plaintiff  showing  that  there  was  an  abun- 
dance of  water  to  admit  of  placing  a  barge 
at  the  place  requested,  and  that  of  defendant 
that  It  could  not  liave  been  done. 

The  court,  at  the  request  of  the  plaintiff, 
gave  the  following  written  charges  to  the 
Jury:  (1)  "If  you  believe  from  all  the  evi- 
dence that  defeudant  contracted  with  plain- 
tiff and  X  J.  Ryan  to  take  fifty  cords  of 
wood  at  $2.50  per  cord,  and  that  defendant 
would  famish  a  barge  to  load  It  upon,  and 


yon  further  find  that  J.  J.  Ryan  sold  or  sur- 
rendered his  Interest  In  said  contract  to 
plaintiff,  and  that  plaintiff  complied  with 
the  contract  so  made,  if  you  find  it  was  made, 
and  you  further  find  that  defendant  broke  the 
contract  by  falling  to  furnish  the  barge,  and 
yon  find  that  the  wood  was  burned  up  with- 
out the  fault  of  plaintiff,  then,  if  you  believe 
these  facta,  if  facts  they  be,  the  plaintiff  is 
entitled  to  a  verdict"  (2)  "I  charge  you  as  a 
matter  of  law  that  if  the  plaintiff  placed  the 
wood  on  the  river  bank  ou  or  about  the  1st 
of  October,  1881,  and  notified  defendant  on 
or  about  the  2d  October,  1891,  that  the  wood 
was  so  placed,  and  that  the  wood  stayed 
there  four  or  five  weeks  after  October  2, 
1891,  then,  if  you  believe  this,  I  charge  you 
as  matter  of  law,  defendant  had  a  reasonable 
time  to  remove  said  wood."  (3)  "I  charge 
you,  gentlemen  of  the  Jury,  that  there  is  no 
evidence  before  you  showing  that  It  was  a 
part  of  the  contract  (if  a  contract  was  made) 
that  the  Tennessee  river  was  to  be  in  such 
condltioii  as  to  permit  a  barge  to  be  landed 
where  the  ,wood  was  put"  The  defendant 
separately  excepted  to  the  giving  of  each  of 
these  charges,  and  also  separately  excepted 
to  the  court's  refusal  to  give  each  of  the  fol- 
lowing charges,  requested  by  it:  (1)  "I 
charge  you,  gentlemen,  that  under  the  proof 
in  this  case  there  was  no  contract  between 
the  plaintiff  and  the  defendant"  (2)  "If 
you  believe  the  evidence,  your  verdict  must 
be  for  the  defendant." 

There  was  Judgment  for  the  plaintiff,  and 
the  defendant  appeals.  The  assignments  of 
error  are  founded  upon  the  rulings  of  the 
court  upon  the  pleadings  and  proof. 

D.  W.  Speake,  for  appellant  O.  ^le,  for 
appellee. 


HARALSON,  J.  1.  Thore  was  much  plead- 
ing In  tills  case,  and  to  go  tlu-ough  with  it 
all  to  vindicate  the  mllngs  of  the  court  there- 
on, would  be  tedious  and  unnecessary.  It  is 
sufficient  to  say,  we  find  no  errors  of  which 
the  appellant  can  complain. 

2.  Let  the  following  principles  governing 
this  case  be  first  stated:  "The  doing  of  a 
thing  pursuant  to  an  offer  may  be  both  an 
acceptance  and  performance.  If  one  makes 
an  offer  to  another,  or  to  all  persons  in  gen- 
eral and  does  not  withdraw  It  while  the  other 
person  in  the  former  case,  or  any  one  in  the 
latter,  goes  forward  and  does  the  thing,  such 
performance  carries  with  it  an  acceptance  of 
the  offer;  and  the  person  who  made  It  must 
pay  or  do  wliat  he  promises."  Bish.  Oont  U 
829,  330. 

a  "In  unilateral  contracts,  it  Is  often,  if  not 
generally  the  case,  that  acceptance  of  the 
offer  Is  only  to  be  inferred  from  the  per- 
formance of  the  consideration.  If  this  is 
performed  in  accordance  with  the  terms  of 
the  ottfx,  a  contract  is  thereby  formed  with- 
out notifying  the  offerer  of  the  Intention  to 
perform,  or  of  the  completion  of   the  per- 
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formance.*'  1  Pars.  Coat  402,  note  1,  and 
authorities.  So  too,  It  has  been  held,  that  If 
one  offers  to  another  to  do  something.  If  that 
other  will  do  something  else,  and  the  party 
to  whom  snch  offer  Is  made  acts  upon  it, 
either  to  the  adrantage  of  the  otterex  or  to 
his  own  disadvantage,  such  action  makes  the 
contract  complete,  and  notice  of  the  accept- 
ance of  the  offer  by  the  party  offered,  before 
proceeding  to  carry  it  out.  Is  unnecessary. 
Bank  y.  Watkins,  IM  Mass.  387,  28  N.  B. 
275;  1  Pars.  Cont  493;  3  Am.  &  Eng.  Ena 
Law,  847,  and  authorities  cited. 

4.  Where  a  contract  does  not  spedfy  a 
particular  time  for  Its  performance,  the  pre- 
sumption is,  that  the  parties  Intended  per- 
formance within  a  reasonable  time.  And  this 
is  sometimes  a  question  of  fact,  and  at  others, 
one  of  law.  When  it  depends  on  facts  ex- 
trinsic of  the  contract,  which  are  matters  of 
dispute,  it  Is  a  question  of  fact;  but,  when  It 
depends  upon  a  construction  of  a  contract 
in  writing,  or  upon  undisputed,  extrinsic 
facts,  It  Is  matter  of  law.  Cotton  ▼.  Cotton, 
76  Ala.  346;  Howard  T.  Railroad  Co.,  91  Ala. 
260,  8  South.  868. 

6.  The  evidence  for  the  plaintiff  tended  to 
establish  the  allegations  of  his  complaint, 
and  that  of  defendant  to  establish  its  pleas. 
If  defendant  proposed,  and  the  plaintiff  per- 
formed, as  is  averred,  and  that,  within  a 
reasonable  time,  the  offer  and  performance 
constituted  a  binding  executed  contract. 
Making  application  of  the  foregoing  prin- 
ciple, we  hold  that  charge  No.  1  given  at  the 
request  of  the  plaintiff,  Is  free  from  error. 
It  proceeds  upon  the  hypothesis,  that  If  the 
plaintiff  compiled  with  the  contract.  If  one 
was  made,  whatever  it  may  have  been,  and 
the  defendant  broke  it,  by  falling  to  furnish 
the  barge,  and  the  wood  was  burned  without 
fault  of  plaintiff,  plaintiff  was  entitled  to  re- 
cover, which  Is  a  correct  statement  of  the  law. 

6.  In  cliarge  numbered  2,  the  court  erred 
In  withdrawing  from  the  Jury  the  consid- 
eration of  the  disputed  fbct  of  the  stage  of 
the  water  In  the  river,  at  the  time  of  plain- 
tiff's alleged  performance  of  the  contract,— 
if  they  should  believe  that  one  was  entered 
into,  and  this  was  a  part  of  It,— and  whethor 
or  not  It  had  reasonable  time,  after  notice  of 
the  delivery  of  the  wood,  to  send  a  barge 
for  and  receive  it,  before  it  was  destroyed. 

7.  Charge  3  was  erroneous.  There  was  evi- 
dence on  the  part  of  the  defendant,  which 
tended  to  show  that  It  was  a  part  of  the  un- 
derstanding between  the  parties— If  as  a 
matter  of  fact  there  was  a  contract  between 
them— that  the  river  was  to  be  In  such  a  con- 
dition as  to  permit  a  barge  to  be  landed  for 
the  wood!  The  wltQiess,  Lewis,  testified,  that 
In  his*  conversation  '  with  Russell— on  which 
the  plaintiff  counts  to'  establish  his  contract, 
trat  which  the  defendant  denies  did  establish 
one— be  toild  him,  "that  the  time  within 
which  a  barge  could  be  furnished  would  de- 
pend upon  drcumstances,"  that  he  further 
said  to  him,  "that  defendant  would  pay  (2.60 


per  cord,  when  placed  on  tbe  bank  of  th* 
river,  where  It  could  be  reached  by  a  barge, 
and  that  [when]  the  wood  should  be  bo 
placed  and  the  defendant  notified.  It  would 
place  a  barge  upon  which  the  wood  was  to 
be  loaded,  as  soon  as  circumstances  would 
permit"  If  this  was  the  correct  version  of 
the  understanding,  the  stage  of  the  water  in 
the  river  necessarily  entered  Into  the  consid- 
eration of  the  time  when  the  barge  was  to  be 
furnished.  There  was  no  error  in  refusing 
the  two  charges  requested  1^  defendant. 
Reversed  and  remanded. 


(Vtt  AU.  lOU 
EZELL  V.  STATE.    (No.  696.) 
(Supreme  Court  of  Alabama.    Feb.  13,  1894.) 

HouiciDi — Jdrt— Summoning — Qbocxs  o»  Crai.- 

LBiTOB— COHPLETINO  JURT  —  CbaKOIKS  OH  KVI- 
DBMCB — MUBDBB  IK  THS  SsOOND  DSOBBB. 

1.  Act  Feb.  21,  1887,  i  3.  providing  that  In 
Montgomery  county  the  jury  list  shall  be  select- 
ed from  the  male  residents  between  21  and  60 

fears  old,  and  section  18,  repealing  Ck)de  1876, 
4732  (Code  1886,  |  4209),  which  requites  the 
jnry  list  to  be  selected  from  househcuders  and 
freeholders,  end  all  other  lawa  inconsistent  with 
the  act,  repeal  for  such  county  Code  1886,  t 
4331,  declaring  it  ground  for  challenge  in  a 
criminal  ease  that  the  person  has  not  been  a 
resident  householder  or  freeholder  for  a  year. 
Coleman  and  Head,  JJ.,  dissenting. 

2.  Under  Act  Feb.  21,  1887,  |  10,  pro- 
viding that  if,  in  a  capital  case,  a  jury  be 
not  made  of  those  summoned  and  who  ap- 
pear, the  court  shall  draw  from  the  jury  box 
enough  names  to  complete  the  Jnry,  it  Is  et>- 
>or  to  draw  such  names  before  the  list  of 
those  summoned  and  appearing  has  been  ex- 
hausted. 

3.  Under  proviso  to  Act  Feb.  21,  1887,  i 
10,  that,  should  a  juror  drawn  to  complete  the 
jury,  after  the  list  of  those  summoned  and 
appearing  has  been  exhausted,  reside  more 
than  two  miles  from  the  courthouse,  the  court 
may,  in  Its  discretion,  excuse  him.  It  can- 
not pass  over  or  excuse  any  one  living  at  a 
less  distance. 

4.  A  motion  to  reject  A.  J.  McCnllongh 
and  W.  L.  Smilie  as  Jurors  should  be  granted 
where  their  names  are  set  forth  in  the  notice 
of  the  venire  served  oa  defendant  as  A.  J. 
HcCudough  and  W.  Xj.  Smile. 

5.  The  faot  that  a  sheriff  supposes  or 
knows  that  a  person  whose  name  appears  mi 
tbe  venire  is  exempt  or  disqualified  as  a  Ju- 
ror does  not  excuse  his  failure  to  summon  him, 
the  questions  of  exemption  and  qualification  be- 
ing for  the  court. 

6.  It  is  error  for  the  court  to  diarge  that 
the  evidence  shows  that  defendant  is  guilty 
of  murder. 

7.  Under  (3ode  1886,  t  8725.  dedaring 
"willful,  deliberate,  mallaons.  and  premedi- 
tated killing"  murder  in  the  first  degree,  a 
clmrge  that  murder  in  the  second  deeree  la 
the  unlawful  killing  with  malice  aforethought 
without  the  premeditation  and  ddiberation  of 
murder  in  the  first  degree,  is  correct 

Appeal  from  city  court  of  Montgomery; 
Thomas  M.  Arrlngton,  Judge. 

Clharles  Ezell  was  convicted  of  murder,  and 
appeals.    Reversed  and  remanded. 

The  bill  of  exceptions,  after  reciting  that, 
on  the  case  being  called,  both  parUes  an- 
nounced "Ready,"  then  proceeda:  "Tbe  oonrfe 
instructed  the  sheriff  to  proceed  to  draw  ttie 
jury,  but  before  a  single  name  bad  been 
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drawn  £rom  the  liat  the  defendiEint  moved  the 
court  to  quash  the  venire  upon  the  following 
ground:  That  on  the  list  of  the  Jury  served 
on  the  defendant  the  names  of  A.  J.  McCnl- 
loagh,  W.  L.  SmlUe,  W.  F.  WUson,  and  S.  A. 
Wood,  which  were  on  the  original  ventre, 
and  who  had  been  summoned  by  the  sheriff, 
did  not  appear,  but  that  the  names  on  the 
Bald  list  were  A°.  J.  McCudoogb.  W.  L.  Smile, 
M.  F.  Wilson,  and  S.  A.  Woods.  The  court, 
after  Inspecting  the  said  list  served  on  said 
defendant,  ovetroled  said  motion,  and  re- 
fused to  quash  the  venire,  but  as  to  said  S. 
A.  Wood  the  court  made  the  order  herein- 
after set  out  The  defendant  then  and  there 
excepted  to  the  overruling  of  the  said  motion. 
The  court  then  ordered  the  name  of  S.  A. 
Wood  to  be  taken  from  the  hat,  and  to  be 
struck  from  the  Ust,  and  ordered  the  board 
of  Jury  commissioners  to  bring  the  jury  box 
into  court,  whereupon  Charlie  Allen,  one  of 
the  Jury  commiasloners,  brought  the  Jury  box 
Into  court,  and  the  couri:  Instructed  the  said 
Obarlle  Allen  to  open  the  Jury  box.  The  de- 
fendant objected  to  the  Jury  box  being  open- 
ed. The  coiurt  overruled  the  objection,  and 
the  defendant  excepted.  The  court  then 
drew  several  names  from  the  Jury  box  (three 
men  whose  names  were  drawn  resided  with- 
in two  miles  of  the  courthouse),  laying  all 
the  names  drawn  aside.  The  defendant  ob- 
jected to  the  court's  laying  aside  the  names 
drawn,  because  the  Juror  living  within  two 
miles  of  the  courthouse  whose  name  was 
first  drawn  should  be  the  Juror  summoned. 
Thereupon  the  court  asked  the  deputy  sheriff 
which  of  the  names  was  first  drawn,  where- 
iipon  the  deputy  sheriff  replied  that  J.  M. 
McDonald's  was  the  first  name  drawn.  The 
court  then  ordered  the  sheriff  to  bring  X 
M.  McDonald  into  court  The  defendant  ob- 
jected, the  court  overruled  the  objection,  and 
the  defendant  duly  excepted.  3.  M.  McDon- 
ald was  brought  into  court  The  court  then 
ordered  the  sheriff  to  serve  the  defendant 
with  the  name  of  X  M.  McDonald.  The 
sheriff  wrote  the  name  of  J.  M.  McDonald 
on  a  small  slip  of  pap^,  and  handed  it  to 
the  defendant  The  defendant  objected  to 
the  service  of  the  said  J.  M.  McDonald's 
name  at  this  time,  because  the  name  was  ir- 
regulariy  drawn,  and  moved  to  quash  the 
venire  because  he  had  not  been  served  with 
a  complete  list  of  the  Jurors  summoned  to 
try  his  case  before  the  day  set  for  the  trial 
thereof,  as  required  by  law.  OThe  objection 
and  motion  were  overruled,  and  McDonald's 
name  was  placed  in  the  hat  with  the  names 
of  the  other  Jurors,  and  the  defendant  duly 
excepted.  The  name  of  W.  L.  Smllle  being 
drawn  trom  the  hat,  the  defendant  moved  to 
quash  the  venire,  because  on  the  list  of  the 
Jury  served  on  Uie  defendant  the  name  of 
W.  L.  Smilie  did  not  appear,  but  said  name 
on  said  list  was  W.  L.  Smile.  The  court, 
after  inspecting  said  list  served  on  the  de- 
fendant, overruled  said  motion,  and  defend- 
ant excepted.    The  defendant  then  moved 


the  court  to  strike  the  name  of  W.  L.  Smilie 
from  the  list,  and  summon  another  Juror  in 
his  stead.  The  court  overruled  the  motion, 
and  the  defendant  excepted.  The  sheriff 
then  proceeded  to  draw  the  Jury.  The  name 
of  Oracle  Nlbtett  was  drawn  from  the  hat. 
The  state  announced,  'Satisfied.'  The  de- 
fendant challenged  the  said  Oracle  Nlblett 
tor  cause,  on  the  ground  that  he  was  neither 
a  freeholder  nor  a  householder.  The  defend- 
ant showed  by  the  Juror's  own  testimony 
that  he  was  neither  a  freeholder  nor  a  house- 
holder. The  coturt  refosed  to  allow  this  as  a 
challenge  for  cause.  The  defendant  excepted 
to  such  mling,  and  challenged  the  said  Juror 
peremptorily.  The  name  of  W.  O.  Parks 
was  then  drawn  from  the  hat,  and  an- 
nounced by  ttie  deputy  sheriff,  'Not  Found.' 
The  defendant  objected  to  the  sheriff's  re- 
turn, upon  the  ground  that  W.  C.  Paries  was 
found  by  the  sheriff,  but  was  not  served  with 
a  summons.  The  defendant  introduced  Sher- 
iff Waller,  who,  being  duly  sworn,  testlfled 
that  he  had  found  and  sefen  W.  O.  Paries, 
but  did  not  serve  the  summons  upon  him, 
because  he  [the  sherier]  thought  Parks  was 
too  old  and  deaf  to  serve  on  a  Jury,  but  that 
he  did  not  have  the  Jury  summons,  and  was 
not  engaged  In  summoning  the  Jnry  In  this 
case,  which  worie  was  done  by  his  deputy, 
B.  G.  Young,  who  had  the  summons  in  his 
possession,  and  summcmed  the  Jury.'  The 
state  introduced  B.  C.  Young,  a  deputy  sher- 
iff, who,  being  duly  sworn,  testified  that  he 
had  the  list  of  Jurors  for  the  purpose  of  sum- 
moning them,  and  did  summon  all  the  Jurors 
who  were  summoned,  but  he  did  not  summon 
the  said  Paries  because  he  did  not  find  him. 
That  be  knew  old  man  Parks,  but  did  not 
know  that  his  name  was  W.  O.  Parks,  and 
had  no  idea  that  the  summons  was  intended 
for  him,  as  he  knew  that  he  was  too  old  and 
deaf  to  serve  on  a  Jury,  and  did  not  look  for 
him,  because  he  had  beard  that  he  was  too 
old  and  deaf  to  serve  on  a  Jury.  And  the 
state  also  introduced  in  evidence  the  return 
of  the  sheriff  showing  that  W.  0.  Parks  was 
not  found.  Thereupon  the  defendant  moved 
to  quash  the  venire  upon  the  ground  that  the 
order  of  the  court  directed  the  sheriff  to  sum- 
mon seventy-five  (75)  Jurors,  including  the 
regular  panel,  and  that  the  sheriff  had  failed 
to  comply  with  the  order.  The  motion  was 
overruled,  and  the  defendant  excepted.  The 
sheriff  was  directed  by  the  court  to  lay  aside 
the  name  of  W.  C.  Parks,  and  to  proceed 
with  the  drawing,  to  which  action  of  the 
court  the  defendant  excepted.  By  this  time 
11  Jurors  had  been  selected.  The  state  had 
made  eight  peremptory  challenges  and  the 
defendant  twelve.  The  name  of  A.  X  Mc- 
Cullough  was  drawn.  The  state  announced, 
'Satisfied,'  and  the  defendant  challenged 
him  peremptorily.  The  court  refused  to  al- 
low the  defendant  this  peremptory  challenge, 
and  placed  the  said  McCnllough  on  the  Juiy, 
the  defendant  not  challenging  the  said  Mc- 
GoUougb  for  cause,  to  which  action  of  the 


Digitized  by 


Google 


812 


SOUTHERN  REPORTER,  Vol.  15. 


(Ala. 


court  the  defehdant  excepted.  After  twelve 
Jurors  were  selected,  and  before  sworn,  and 
the  yenlre  not  having  been  exhausted,  the 
defendant  objected  to  going  on  to  trial  and 
to  the  Jury,  upon  the  ground  that  he  had 
been  forced  to  select  a  Jury  from  less  than 
fifty  Jurors,  twelve  of  the  Jurors  summoned 
being  out  on  another  Jury.  The  court  over- 
ruled the  objection,  and  the  defendant  ex- 
cepted." 

The  testimony  for  the  state  tended  to  prove 
that  on  the  night  of  the  murder,  Hester 
Ezell,  the  deceased,  and  her  husband,  Charles 
Ezell,  the  defendant,  quarreled;  that,  after 
quarreling,  he  left  the  deceased,  and  went  to 
his  house,  and  returned  in  a  short  while 
with  a  gun,  which  was  unloaded;  that  the 
defendant  and  the  deceased  again  com- 
menced to  quarrel,  and  they  went  in  the  di- 
rection of  what  is  known  as  "the  old  chim- 
ney," near  the  city  of  Montgomery;  that  later 
they  were  seen  going  in  the  same  direction,  but 
were  not  then  quarreling;  that  the  next  morn- 
ing the  deceased  was  found  lying  between 
the  liver  and  the  "old  chimney;"  that  she 
was  not  dead,  but  unconscious,  and  had  three 
severe  wounds  on  her  head,  produced  by 
blows  from  a  blunt  instrument,  either  two 
of  which  were  sufficient  to  cause  death;  that 
lying  near  were  the  broken  lock  and  stock  of 
the  gun  which  Charles  Ezell  had;  that,  after 
living  several  hours  without  regaining  con- 
sciousness, she  died  from  the  wounds  above 
mentioned.  The  state  introduced  in  evi- 
dence the  confession  of  the  defendant,  made 
two  or  three  days  after  the  killing.  In  which, 
after  stating  the  circumstances,  be  admitted 
that  he  struck  the  deceased  on  the  head  with 
the  stock  of  his  gun,  and  broke  the  stock. 
The  defendant  testified  as  a  witness  in  his 
own  behalf,  and  his  testimony  was,  with  the 
exception  of  a  few  details,  substantially  the 
same  as  was  his  confession  introduced  in 
evidence  by  the  state.  The  two  portions  of 
the  court's  general  charge  which  were  sepa- 
rately excepted  to  by  the  defendant  are 
copied  In  the  opinion.  The  defendant  re- 
quested the  court  to  give  the  following  writ- 
ten charges,  and  separately  excepted  to  the 
court's  refusal  to  give  each  of  them  as  asked: 
(1)  "If  the  Jury  believe  that  the  defendant 
struck  the  deceased  in  passion,  they  cannot 
find  him  guilty  of  murder.  The  presence  of 
passion  precludes  the  presence  of  malice. 
They  cannot  exist  in  the  same  mind  at  the 
same  time,  nor  can  the  same  act  be  the  out- 
growth of  both  at  once.  If  the  defendant 
struck  in  passion,  there  was  no  malice."  (2) 
"If  the  Jury  have  a  reasonable  doubt  that  the 
killing  was  done  in  the  heat  of  passion,  they 
cannot  find  the  defendant  guilty  of  murder." 
(3)  "The  Jury  cannot,  under  the  indictment 
In  which  the  defendant  Charles  Ezell  Is  ac- 
cused, find  blm  guilty  of  a  higher  crime  than 
murder  in  the  second  [degree]." 

Hill,  Roquemore  &  Rogers,  for  appellant 
Wm.  L.  Martin,  Atty.  Gen.,  tor  tbe  Stato. 


STONE,  0.  J.  It  has  long  been  the  general 
law  of  this  state  that  only  freeholders  and 
householders  of  the  county  are  competent 
to  do  Jury  duty.  Hence  it  was  ground  of 
challenge  for  cause  If  the  person  offered 
for  such  service  was  neither  a  freeholder 
nor  a  householder.  But  the  act  "to  more 
effectually  secure  competent  and  well-qnall- 
fled  Jurors  In  the  county  of  Montgomery," 
has.  It  Is  contended,  changed  that  rule,  so 
far  as  that  county  Is  concerned.  Act  ap- 
proved February  21, 1887  (Sess.  Acts,  p.  180). 
In  section  3  of  that  act  it  is  declared  that  the 
Jury  commissioners  shall  select  the  "Jury 
list"  from  "the  male  residents  of  the  county 
over  twenty-one  and  under  sixty  years  of  . 
age."  The  presiding  Judge  held  that  the 
qualification  of  "freeholder  or  householder" 
was  no  longer  requisite  for  J1U7  service  un- 
der the  statute,  and  to  this  ruling  defendant 
excepted.  We  refer  also  to  act  approved 
December  4,  1888  (Sesa.  Acts,  p^  139);  Sees. 
Acts  1892-83,  p.   917. 

Our  attention  has  been  directed  to  Iverson 
V.  State,  62  Ala.  170,  as  being  opposed  to 
these  views.  Some  exi^essions  found  in  the 
majority  opinion  in  that  case,  if  considered 
without  reference  to  the  state  of  the  statutes 
on  which  they  were  pronounced,  give  a  seem- 
ing support  to  this  contention.  But  the 
statutes  were  entirely  different  from  those 
which  must  control  the  question  we  have  in 
hand.  This  wiU  be  made  plain  by  a  brief 
reference  to  the  statute  law  as  It  existed 
before,  and  when  the  statute  which  gave 
rise  to  that  discussion  was  enacted,  De- 
cember 31,  186&  Sess.  Acts  1868,  pp.  5S0, 
651.  Who  were  competent  grand  and  petit 
Jurors,  and  the  mode  of  selecting  them,  be- 
fore and  up  to  the  enactment  of  that  statute, 
had  been  made  known  by  sections  4062, 
4063,  Code  1867.  Section  4062  declared  who 
should  be  placed  on  the  list  from  wliich  the 
selection  waa  to  be  made,  namely,  "all  tba 
householders  and  freeholders  residing  In" 
the  coimty.  From  this  list  It  was  made  the 
duty  to  select  "the  names  of  such  persons 
as  may  [should]  be  thought  competent  to 
discharge  the  duties  of  grand  and  petit  Jurors 
for  the  county."  Section  4063  directed  what 
county  officers  should  make  the  selection, 
announced  certain  disqualifications,  and  de- 
clared the  rules  and  principles  by  which 
the  officers  should  be  governed  in  making  the 
selections.  It  in  no  sense  Impaired  the  force 
of  section  4062,  which  prescribed  that  house- 
holders and  freeholders  should  constitute  the 
list  from  which  the  selections  should  be 
made.  Now,  the  act  approved  December  31, 
1S68,  amended  section  4063  of  the  Code  at 
1867,  and  by  constitutional  provision  repeal- 
ed that  section  as  it  theretofore  existed.  It 
made  no  reference  whatever  to  section  4062 
of  that  Code.  It  enacted  an  additional 
qoaliflcatlon  for  Jury  service,— they  must  l>e 
"registered  voters."  The  statute  Itself  8ho\rB 
that  there  was  no  Intention  to  abrogate  or 
dispense  with  any  qpaUficattons  section  40G2 
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bad  prescribed  that  Jurors  should  have.  The 
decision  of  the  majority  of  the  court  In  Iver- 
son's  Case  need  not  be  and  is  not  assailed. 
We  state  what  we  think  was  the  true  ground 
to  rest  it  on,  namely,  tliat  the  purpose  of  the 
amendatory  statute  wais,  not  to  dispense  with 
any  former  quaUflcations  of  Jurors,  but  to 
require  an  additional  one.  Had  the  legisla- 
ture Intended  to  give  the  statute  a  larger 
operation,  they  must  needs  have  amended, 
not  only  section  4063  of  the  Berised  Ck>de, 
but  section  4062  as  wdL  This  they  did  not 
do. 

The  Jury  law  for  Montgomery  county,  ap- 
proved February  21,  1887  (Sess.  Acts  p.  190), 
has  yery  different  provisions.  It  does  not 
refer  to  any  section  of  the  Code,  and  does 
not  express  any  intention  to  amend  or  re- 
peal any  former  law,  save  in  its  last  section 
(18).  It  declares  "that  section  (4732)  four 
thousand  seven  hundred  and  thirty-two  of 
the  Code  of  Alabama,  and  all  other  laws 
and  parts  of  laws,  general  and  special,  con- 
flicting with  the  provisions  of  this  act,  be, 
and  the  same  are  hereby,  repealed;  but  all 
laws  now  in  force  in  relation  to  Jurors,  their 
drawing,  selecting,  or  qualification,  not  in 
conflict  with  this  act,  are  haieby  continued 
in  full  force  and  effect."  Now,  what  is  sec- 
tion 4732  of  the  Code  of  1876,  the  Code  of 
our  statutes  which  was  of  force  when  the 
Jury  law  of  Montgomery  county  was  enacted, 
February  21,  1887,  and  which  section  was 
thereby  repealed  in  express  terms?  It  is 
the  same  section  verbatim  wlilch  is  num- 
bered 4062  in  the  Code  of  1867,  4732  in  the 
Code  of  1876,  and  4299  in  the  Code  of  1886. 
It  is  the  section  which  makes  it  the  duty  of 
the  sheriff  "to  obtain  biennially  a  list  of  all 
the  householders  and  freeholders  residing  in 
bis  county,  from  which  list  must  be  selected" 
the  grand  and  petit  Jurors,  so  that  the  law 
requiring  that  the  list  from  which  Jurors 
are  selected  shall  be  bousehcdders  and  free- 
holders Is  expressly  repealed,  so  far  as  Mont- 
gomery county  is  concerned.  This  leaves 
Montgomery  county  without  directions  as  to 
the  classes  of  jtersons  from  which  Jurors 
shall  be  selected,  save  as  said  act  of  Febru- 
ary 21,  1887,  prescribes  rules.  The  statute 
of  February  21,  1887,  created  a  board  of 
revenue  for  Montgomery  county,  and  con- 
stituted it  a  board  of  Jury  commissioners. 
The  sheriff.  Judge  of  probate,  and  derk  of 
the  circuit  court  are  relieved  of  all  duties  in 
obtaining  a  list,  selecting  suitable  persons  for 
Jury  service,  and  drawing  Juries,  alike  grand 
and  petit  These  duties  are  transferred  to 
the  board  of  Jury  commissioners.  Sec- 
tions 3,  4,  and  5  of  the  act  contain  the 
directions.  Section  3  commands  "that  said 
commissioners,  at  such  meeting,  sliall  select 
from  the  male  residents  of  the  county,  over 
twenty-one  and  imder  sixty  years  of  age, 
the  names  of  all  such  persons,  not  exempt 
from  Jury  duty,  as,  in  their  opinions,  are 
fit  and  competent  to  discbarge  the  'duties 
of  grand  and  petit  Jurors,  with  honesty,  Im- 


partiality and  Intelligence."  Sections  8,  4^ 
and  5  then  proceed  to  declare  the  further 
duties  of  the  Jtury  commissioners  in  prepar- 
ing lists  of  the  Jurors  selected,  in  drawing 
Juries  for  the  several  courts  from  tiie  list 
of  "male  residents  of  the  county,"  etc.  The 
words  "freeholders  and  householders"  are 
nowhere  mentioned  in  the  statute;  and  sec- 
tion 4299  of  the  Code  of  1886  being,  as  we 
have  shown,  expressly  repealed  as  to  Mont- 
gomery county,  it  follows  that  those  quali- 
fications cease  to  be  essential  to  the  eligi- 
bility of  Jurors  in  that  county. 

We  apprehend  that  under  the  act  we  are 
construing— February  21,  1887— no  one  will 
ieay  that  "the  male  residents  of  the  county 
[Montgomery]  over  twenty-one  and  under  six- 
ty years  of  age"  constitute  the  body  of  per- 
sons from  which  the  Jiuy  list  must  be  select- 
ed. The  statute,  in  terms,  says  so.  There 
is  no  statute  in  existence,  applicable  to  Mo»(- 
gomery  county,  which  declares  that  th^ 
must  be  freeholders  or  houseboldss.  It  fol- 
lows that  residents  of  the  county,  who  are 
neither  fre^olders  nor  householders,  will,  in 
the  nature  of  things,  be  drawn  as  Jurors. 
They  are  competent  for  all  Jury  service,  and 
are  eligible  to  be  placed  on  Juries  in  all  oases. 
Throughout  their  entire  service^  either  in 
selecting  the  Jury  list  or  drawing  Juries  for 
the  courts,  or  for  any  special  servloe,  the 
Jury  commissioners,  and  all  others  charged 
with  the  duty  of  drawing  Juries,  are  without 
authority  to  dictate  as  a  qualification  that 
the  persons  drawn  shall'  be  freeholders  or 
householders.  If  the  service  pn^osed  be 
that  of  grand  Juror,  or  the  trial  of  a  civil 
cause,  no  one  can  be  heard  to  object  to  or  to 
challenge  for  cause  any  resident  of  the  coun- 
ty who  may  be  offered,  on  the  ground  that 
he  Is  neither  a  freeholder  nor  a  householder. 
Can  we  hold  that  a  person  who  Is  eligible 
to  be  placed  on  the  Jury  list  of  Montgomery 
county  cannot  be  objected  to  for  cause  when 
tendered  as  a  grand  Juror  or  as  a  JunMr  in 
a  civil  case,  yet  may  be  challenged  for  cause 
in  a  criminal  prosecution,  on  a  ground  which 
does  not  authorize  the  court  or  the  Jury  com- 
mission to  strike  or  withhold  Iiis  name  from 
the  Jury  list  or  panel?  We  hold  tliat  in  the 
repealing  clause  of  the  act  of  February  21, 
1887,  not  only  is  section  4299  of  the  Code 
of  1886  repealed  In  and  for  Montgomery 
county,  but  also  the  first  ground  of  challenge 
enumerated  In  section  4331  in  the  same  C!ode. 
This,  because  that  ground  of  challenge  con- 
flicts with  the  later  enactment.  The  city 
court  did  not  err  in  disallowing  the  chal- 
lenge of  the  Juror  Oracle  NIblett  for  the 
cause  assigned.  He  was  a  competent  Juror 
under  the  statutes  applicable  to  Montgomery 
county. 

When  the  court  rejected  S.  A.  Wood  as  a 
Juror  because  his  name  did  not  appear  on 
the  list  of  the  venire  which  had  been  served 
on  the  defendant,  the  presiding  Judge  proceed- 
ed at  once  to  supply  bis  place  by  drawing 
anotbw  name  from  the  Jury  box,  and  placing 
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It  in  the  box  or  hat  from  which  the  Jury 
was  to  be  completed.  This  was  done  be- 
fore the  panel  had  become  exhausted,  and 
the  defendant  excited  to  this  action.  There 
was  also  a  question  raised  as  to  the  duty 
of  the  court  to  take  for  this  serylce,  to 
be  offered  for  acceptance  or  rejection,  the 
first  name  drawn  of  a  person  who  resided 
within  two  miles  of  the  courthouse.  This 
particular  duty  or  service  is  provided  for 
in  the  proviso  to  section  10  of  the  act  ap- 
proved Fetenary  21, 1887  (Sess.  Acts,  p.  195). 
Its  language  is,  "that  if  at  the  time  appointed 
for  the  trial  of  the  capital  case  a  jury  should 
not  be  made  of  those  summoned  and  appear, 
the  court  shall  draw  from  the  petit  iwry  box 
a  sufficient  number  of  names  to  complete 
said  jury;  provided,  that  should  any  juror 
80  dravm  reside  more  than  two  miles  from 
the  court  house,  the  said  juror  may,  in  the 
discretion  of  the  presiding  Judge,  be  relieved 
teom  attendance  on  said  trial."  This  pro- 
vision of  the  act  of  1887  has  never  beoi 
changed.  The  drawing  in  this  case  to  sup- 
ply the  place  of  the  juror  Wood,  mlsdescribed 
in  the  notice  served  on  the  prisoner,  was 
premature.  Such  drawing  Is  not  authorized, 
unless  there  is  a  failure  to  complete  a  jury 
of  12  from  those  who  are  summoned  and  who 
apiiear.  It  cannot  be  known  there  will  be 
such  failure  until  all  the  names  are  drawn 
from  the  box  or  hat,  and  the  panel  in  that 
way  exhausted.  Near  does  the  statute 
give  the  presiding  judge  authority  to 
pass  over  or  excuse  any  competent  Juror 
whose  name  may  be  drawn,  unless  such  i»er- 
Bon  "resides  more  than  two  mfles  from  the 
court  house."  In  drawing  the  juror  at  the 
time  it  is  shown  to  have  been  done  in  this 
case  the  city  court  erred.  The  statute 
should  be  conformed  to.  Murphy  v.  State, 
86  Ala.  45,  5  South.  482;  Steele  v.  State,  83 
Ala.  20,  3  South.  647.  Fearing  our  silence 
might  be  misinterpreted,  we  will  add  that 
the  names  of  the  jurors  Smiliey  and  McCnl- 
lough  appear  to  have  been  so  imperfectly 
set  forth  in  the  notice  of  the  venire  served 
on  the  defendant  that  defendant's  motion 
to  reject  them  should  have  prevailed.  This, 
however,  would  not  necessarily  lead  to  a 
quashal  of  the  venire. 

The  record  is  not  very  clear  as  to  the  rea- 
son why  the  juror  W.  C.  Parks  was  not 
summoned.  If  it  was  because  he  was  sup- 
posed, or  even  known,  to  be  exempt  or  dis- 
qualified, that  was  not  sufficient  excuse  tor 
the  sheriff  to  fail  to  summon  him.  That  was 
a  question  for  the  court  to  consider  of.  In 
the  charge  to  the  jury  the  court  said:  "So 
far  as  the  evidence  appears,  it  is  murder; 
it  is  murder  bey<md  all  donbt  His  own 
counsel  do  not  claim  he  is  not  guilty  of  mmv 
der."  In  Codey,  Const  Lim.  (6th  Ed.)  392, 
that  great  Jurist  employs  this  language: 
"A.  judge  is  not  Justified  in  expressing  his 
convicti<ms  to  the  jury  that  the  defendant  is 
guilty  VB&a  the  evid«ice  adduced."  Mur- 
der, with  us,  has  different  degrees.    If  coun- 


sel, in  argument,  shonld  oonoede  fb»  cllent'a 
gnilt  of  the  offense  charged,  and  only  con- 
tend for  a  mitigation  at  the  crime  to  the 
less  heinous  degree,  we  do  not  doubt  the 
right  of  the  court  to  repeat  to  the  Jury  what 
counsel  had  admitted.  Beyond  this  the  court 
should  not  ga  As  shown  m  the  record,  the 
court  erred  in  giving  this  charge. 

The  court  also  charged  the  jury  as  follows: 
"Murder  in  the  second  degree  is  the  unlaw- 
ful killing  of  another  with  malice  afore- 
thought, without  the  premeditation  and  de- 
lil>eratloii  of  murder  in  the  first  degree." 
There  can  be  no  question  that  the  facts 
hypothesized  in  this  charge  would  oonstitnte 
murder  in  the  second  degree.  Any  homicide 
which  would  be  murder  at  common  law,  if 
not  attended  by  all  of  the  aggravating  cir- 
cumstances enumerated  in  our  stalnte  as 
constituting  murder  in  the  first  degree,  is 
murder  in  the  second  degree.  Code  1886, 
i  8725.  "WiUful,  deliberate,  malidons,  and 
premeditated  killing"  constitntes  one  species 
of  murder  in  the  first  degree,  undo:  oar  stat- 
utory classification.  To  come  within  this 
class,  ail  of  these  properties  or  qualifying 
adjectives  must  be  found  to  have  coexisted. 
Mitchell  T.  State,  00  Ala.  26.  The  absence 
of  any  one  of  them,  imless  necessarily  Implied 
in  the  facts  proved  and  found  to  exist,  would 
reduce  murder  to  the  secMid  degree.  Henoe 
the  absence  of  "premeditation  and  delibera- 
tion," as  asserted  in  the  ctiarge,  or  the  ab- 
sence <^  ^ther  of  them,  would  reduce  the 
offense  to  the  second  degree.  So  the  ab- 
sence of  willfulness  and  maliciousness,  or 
either  of  them,  unless,  as  we  have  said,  nec- 
essarily Implied  in  the  fiacts  found,  would 
have  the  same  effect  In  charging  on  the 
subject  we  are  ccosidering,  it  would  be  well 
to  state  all  the  qualifying  adjectives,  for 
the  at>sence  of  any  one  of  them  reduces  the 
homicide  below  the  grade  of  murder  in  the 
first  degree,  unless  it  fftUs  within  one  of  the- 
other  cesses  of  murder  in  the  first  degree, 
such  as  poisoning,  lying  in  wait  eta  But, 
as  we  have  said,  the  charge  asserts  a  correct 
proposition  of  law.  If  there  was  apprehen- 
sion it  might  mislead,  an  explanatory  charge- 
might  have  been  asked.  The  charges  asked 
for  defendant  were,  each  of  them,  rightly  re- 
fused.   Reversed  and  remanded. 

COLEMAN,  J.  (dissenting).  Tlie  defend- 
ant was  indicted  and  tried  for  murder,  and 
convicted  of  murder  in  the  first  degree.  The 
question  of  Importance  is  whether  It  was 
good  ground  for  challenge  that  the  Juror 
NIblett  was  neither  a  freeholder  nor  house- 
holder. Section  4331,  subd.  1,  of  the  Crim- 
inal Code  provides  that  "it  is  gfood  ground 
for  challenge  by  either  party— 1.  Tliat  the 
person  has  not  been  a  resident  householder 
or  freeholder  of  the  county  for  the  last  pre- 
ceding year."  It  is  conceded  In  argument 
that,  unless  this  provision  Is  repealed  by- 
special' act  for  Montgomery  county,  the  trial 
court  erred  In  refusing  to  aHow  the  defend- 
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ant  to  challenge  tbe  juror  tor  caose.  The 
act  of  February  21,  1883  (Acts  1892-93,  p. 
917),  and  the  act  of  December  4,  1888  (Acts 
1888-89,  p.  139),  and  Act  1886-87,  p.  190,  are 
not  materially  different,  so  far  as  they  bear 
upon  the  question  under  consideration.  Sec- 
tion 3  of  the  act  of  188&-87  enacts  "that 
said  commissioners,  at  such  meeting,  shall 
select  from  the  male  residents  of  the  county 
over  twenty-one,  and  under  sixty  years  of 
age,  the  names  of  all  such  persons,  not  ex- 
empt from  Jury  duty,  as  In  their  opinion  are 
fit  and  competent  to  discharge  the  duties  of 
grand  and  petit  Jurors,  with  honesty.  Impar- 
tiality and  intelligence,"  etc.  The  act  of 
1888--89,  supra,  was  amendatory  of  the  act 
of  1886-87;  but  In  no  way  altered  the  fore- 
going provision.  The  act  of  1892-93,  supra, 
seems  to  be  an  Independent  act,  complete  of 
itself.  It  makes  no  reference  to  any  other 
act  or  law,  either  general  or  special,  and  the 
first  section  was  evidently  copied  from  sec- 
3,  supra,  of  the  act  of  1886-87.  Neither  of 
fbe  two  later  acta  undertakes  to  legislate  up- 
on the  right  of  challenge,  or  prescribe  or 
regulate  the  ground  of  challenge.  It  Is  not 
pretended  that  section  4331,  subd.  1,  of  the 
Code,  supra.  Is  expressly  repealed,  but  the 
contention  Is  that  the  provision  quoted  from 
section  3  6f  the  act  of  1886-87,  supra,  by  im- 
plication repeals  subdivision  1  of  section 
4331,  supra;  that  the  two  are  Inconsistent 
with  each  other,  and  that  to  allow  subdivi- 
sion 1  to  stand  as  ground  for  challenge  would 
defeat  the  clear  legislative  Intent  of  the  act 
of  1886-87.  We  do  not  assent  to  this  con- 
tention. The  established  rule  of  construc- 
tion of  statutes  does  not  fav6r  the  repeal  of 
statutes  by  Impllcatlcm.  Unless  there  is 
that  repugnancy  or  inconsistency  that  In  ex- 
ecatlng  one  violence  is  done  to  the  other,  the 
two  must  stand;  and  it  cannot  be  said  that 
the  statutes  bear  this  relation  to  each  other 
when  there  are  different  fields  of  operation 
for  both.  It  cannot  be  doubted  that  the 
legislature  is  fully  empowered  to  prescribe 
the  qualification  of  grand  and  petit  Jurors, 
and  it  Is  equally  within  its  constitutional 
authority  to  prescribe  grounds  of  challenge 
for  cause  for  both  parties  and  i)eremptory 
challenges.  Suppose  the  act  of  1886-87, 
with  proper  caption  to  cover  this  provision, 
after  providing,  as  it  does  in  section  3,  "that 
the  commissioners  shall  select  from  the  male 
residents  of  the  county  over  twenty-one  and 
under  sixty  years  of  age,  the  names  of  all 
such  persons,  not  exempt  from  Jury  duty,  as, 
in  their  opinion,  are  fit  and  competent  to 
discharge  the  duties  of  grand  and  petit 
Jurors,"  eto.,  had  expressly  declared  that  all 
the  grounds  of  challenge  for  cause  enumer- 
ated under  section  4331  shall  apply  to  trial 
of  cases  imder  the  act,  would  any  court  hold 
that  the  provisions  were  so  repugnant  and 
inconsistent  that  both  could  not  stand?  Sup- 
pose the  statute  for  Montgomery  county  had 
been  enacted  as  a  general  law,  and  substl- 
itnted  for  section  4299  of  the  Code  (4732  of 


the  Ciode  of  1876),  conld  It  be  contended  that 
such  amendment  repealed  section  4331  of  the 
Code,  which  relates  only  to  challenges  for 
cause?  Would  it  not  be  clear  that,  while 
the  legislature  enlarged  the  body  of  persons 
from  whom  Jurors  were  to  be  selected  to 
such  persons  residents  of  the  county  between 
21  and  60  years  of  age  as,  in  the  opinion  of 
the  commlsslonera.  were  fit  and  competent, 
yet  it  preserved  to  persons  on  trial  for  a 
capital  offense  the  right,  at  their  option,  to 
be  tried  only  by  a  Jury  possessed  of  certain 
prescribed  qualifications?  The  Juror  thus 
selected  might  be  competent  to  be  put  upon 
a  party,  and  the  cause  of  challenge  might  be 
waived,  but,  if  the  party  saw  proper  to  de- 
mand a  Jury  of  householders  or  freeholders, 
the  law  accorded  to  him  the  right  It  is  In 
the  exercise  of  the  same  legislative  power 
and  upon  like  principle  that  the  law  allows  a 
certain  number  of  peremptory  challenges, 
notwithstanding  the  Juror  may  possess  every 
statutory  qualification.  We  think  it  mani- 
fest from  reading  section  10  of  the  act  of 
1886-87  that  it  was  the  intention  of  the  leg- 
islature to  preserve  and  continue  in  force  all 
the  grounds  of  challenge  for  cause  contained 
in  the  general  law.  The  last  clause  of  that 
section  is  in  the  following  words:  "In  addi- 
tion to  the  challenges  for  cause,  allowed  by 
law,  the  defendant  shall  have  the  right  to 
peremptorily  challenge  twelve  such  jurors, 
and  the  state  eight  of  them."  Here  we  find 
an  express  change  of  the  general  law  as  to 
the  number  of  peremptory  challenges,  but  a 
positive,  unmistakable  recognition  of  the 
"challenges  for  cause  allowed  by  law."  Sec- 
tion 4331  is  as  follows:  "(Challenge  for  Cause. 
It  is  good  ground  for  challenge  by  either 
party— 1st  That  the  person  has  not  been  a 
resident  householder  or  freeholder  of  the 
county  for  the  last  preceding  year.  2d. 
That  he  la  not  a  citizen  of  Alabama.  3d. 
That  he  has  been  indicted  within  the  last 
twelve  months  for  an  offense  of  the  same 
character  as  that  with  which  the  defendant  is 
charged.  4th.  That  he  Is  connected  by  con- 
sanguinity within  the  ninth  degree  or  by 
affinity  within  the  fifth  degree  (computing 
according  to  the  rules  of  civil  law)  either 
with  the  defendant  or  the  prosecutor,  or  the 
person  alleged  to  be  injured.  5th.  That  he 
has  been  convicted  of  a  felony.  6th.  That 
he  has  an  Interest  in  the  conviction  or  ac- 
quittal of  the  defendant  or  has  made  any 
promise  or  given  any  assurance  that  he  will 
convict  or  acquit  the  defendant  7th.  That 
he  has  a  fixed  opinion  as  to  the  guilt  or  inno- 
cence of  the  defendant  which  would  bias 
his  verdict  8th.  That  he  is  under  twenty- 
one,  or  over  seventy  years  of  age.  9th.  That 
he  Isof  unsound  mind.  10th.  That  he  Is  a  wit- 
ness for  the  other  party."  Here  are  10  enu- 
merated statutory  grounds  for  challenge,  and 
they  are  none  the  less  statutory  because  that 
some  were  grounds  of  challenge  at  common 
law.  What  argument  can  be  presented  that 
the  first  of  the  grounds  for  challenge  was  re- 
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pealed,  and  the  second  and  third  and  fifth 
and  tenth,  as  well  as  others,  were  not  also 
repealed?  The  general  qualifications  of 
jnrors  and  the  statutory  grounds  for  chal- 
lenge are  entirely  Independent  of  each  other. 
In  the  Code  they  are  under  dlfterent  headings 
and  In  different  articles.  Can  It  be  said  that 
the  commissioners,  tn  selecting  "such  per- 
sons *  •  •  as  In  their  opinion  are  fit  and 
competent  to  discharge  the  duties  of  grand 
and  petit  jurors  with  honesty,  impartiality, 
and  Intelligence,"  at  the  same  time  are  au- 
thorized to  determine  challenges  for  cause; 
or  that  a  person  who.  In  their  opinion.  Is  fit 
for  the  duty  of  grand  and  petit  Juror,  Is 
not  subject  to  the  statutory  challenges  for 
cause?  The  act  provides  that  the  commis- 
sioners "shall  select  from  the  male  residents 
of  the  county  over  twenty-one  and  under  60 
years  of  age,"  etc.  The  statute  says  "from 
the  male  residents."  The  cause  of  chal- 
lenge is  that.  If  the  person  Is  not  a  "citizen" 
of  the  state,  it  Is  ground  of  challenge.  Are 
we  to  hold  that  a  mere  resident,  without  re- 
gard to  length  of  time  of  residence  or  cit- 
izenship of  the  state,  is  not  subject  to  chal- 
lenge for  cause,  with  the  positive  enactment 
that  he  may  be  challenged  for  cause  unless 
a  citizen  of  the  state  and  resident  for  12 
months?  We  know  of  no  decision  of  a  state 
court,  and  certainly  no  principle  or  decision 
at  common  law,  which  supports  the  propo- 
sition. The  commissioners  may.  In  their 
opinion,  deem  a  i)erson  under  an  indictment 
for  a  similar  offense  "fit"  to  discharge  the 
duties  of  grand  and  petit  Jurors.  It  may  be, 
an  Indictment  preferred  by  a  grand  Jury 
composed  tn  port  of  such  persons  under  our 
statutes  would  be  valid;  but  is  the  statutory 
ground  of  challenge  for  cause  abolished 
which  applies  only  to  petit  Jurors  summoned 
to  try  a  capital  case?  It  required  no  legis- 
lation to  give  a  right  to  challenge  propter  de- 
fectum If  the  person  summoned  did  not  pos- 
sess the  legal  qualifications.  It  was  cause 
for  challenge  at  common  law,  and  is  cause 
for  challenge  now.  Independent  of  statute. 
But  when  the  legislature  enacts  certain  stat- 
utory grounds  as  cause  for  challenge,  appli- 
cable solely  to  petit  Jurors,  It  requires  either 
a  positive  repeal  of  the  act,  or  such  regula- 
tion relating  to  the  right  of  challenge  which 
may  be  asserted  at  the  trial  as  is  Inconsist- 
ent with  the  statute  prescribing  the  grounds 
of  challenge.  Can  it  be  said  that  the  stat- 
jte  which  authorizes  the  Jury  commission  to 
select  such  male  residents  between  21  and  60 
years  of  age  as  In  their  opinion  are  "fit"  and 
competent  to  discharge  the  duties  of  grand 
and  petit  Jurors, — a  duty  performed  months, 
perhaps,  before  the  trial,— without  more,  re- 
peals the  statute  which  gives  the  right  of. 
challenge  to  a  itetlt  Juror  to  be  asserted  at 
the  time  of  trial?  It  has  been  held  from 
time  Immemorial  that  If  a  person  Is  convict- 
ed by  a  Jury  composed  of  one  or  more  per- 
sons not  possessing  the  prescribed  qualifica- 
tions of  Jurors,  as  nonage,  an  alien,  nouf  ree- 


holder,  that  is  no  grotmd  fbr  setting  aside 
the  verdict,  or  for  granting  a  new  trial  after 
conviction.  Beg.  v.  Sullivan,  8  AdoL  &  E.  831 ; 
Rex  V.  Sutton,  8  Bam.  &  0. 417;  Wassum  v. 
Feeney,  121  Mass.  93;  State  v.  Jaci^son,  27 
Kan.  681:  1  Bish.  Cr.  Proc  i  832;  Rash  v. 
State,  61  Ala.  94.  The  enumeration  of  cer- 
tain grounds  of  challenge  In  the  statute  In  no 
way  abolishes  the  common-law  right  of  chal- 
lenge for  cause,  or  the  right  to  challenge  for 
cause  secured  by  the  constitutional  provi- 
sion "that  the  right  of  trial  by  Jury  shall  re- 
main Inviolate."  Brazleton  v.  State,  66  Ala. 
97;  Smith  v.  State,  S5  Ala.  1;  State  v.  Mar- 
shall, 8  Ala.  302.  That  a  person  was  a  mem- 
ber of  the  grand  Jury  which  preferred  the 
Indictment  Is  cause  for  challenge,  though  not 
enumerated  as  a  cause  In  the  statute.  Bird- 
song  V.  State,  47  Ala.  68.  In  Bishop's  Crim- 
inal Procedure  (section  852)  It  Is  said:  "Not 
in  all  respects.  It  appears,  are  the  disquali- 
fying rules  for  grand  Jurors  the  same,  or  so 
strict,  as  for  petit  Jurors."  Whether  at 
common  law  a  freehold  Interest  was  a  neces- 
sary qualification  for  a  grand  Juror  is  not 
clear,  but  we  think  It  is  clear  that  at  com- 
mon law  this  was  a  ground  for  challenge  for 
cause.  2  Hawk.  P.  C.  c  43,  S  12,  p.  672,  also 
chapter  25,  S  21,  and  the  cases  cited,  sap- 
port  the  proposition  that  the  want' of  a  free- 
bold  Interest  was  ground  for  challenge  fbr 
cause  at  common  law.  In  the  case  of-  tho 
State  V.  Easter,  30  Ohio  St  649,  the  court 
uses  this  language:  "It  is  claimed  by  coun- 
sel that  the  qualifications  of  a  grand  and 
petit  Juror  are  the  same.  The  position  is 
not  tenable.  Both  must  be  good  and  Judi- 
cious persons;  both  must  be  electors.  But 
there  are  other  requisites  for  the  petit  Juror, 
not  necessary  for  the  other.  The  various 
laws  on  the  subject  lay  down  quite  a  num- 
ber of  causes  for  which  the  petit  Juror  may 
be  challenged."  The  court  then  cites  the 
statute  prescribing  the  grounds  of  challenge 
for  cause,  Just  as  we  have  done,  and  con- 
cludes: 'It  is  obvious  that  this  must  apply 
to  the  petit  Juror  who  tries  the  case,  and  no 
other,"  The  further  argument  of  the  court 
In  that  case  Is  conclusive.  The  case  of  Byrd 
V.  State,  1  How.  (Miss.)  176,  is  additional 
authority.  We  regard  the  opinion  of  the 
court  in  both  cases  as  fully  sustaining  our 
position.  We  cannot  assent  to  the  argument 
that  a  statDte  which  authorizes  the  commis- 
sioners to  select  from  the  male  residents  of 
the  county  over  21  and  under  60  years  of 
age  all  such  persons  as  In  their  opinion  are 
fit  and  competent  Jurors,  doies  or  was  intend- 
ed in  the  least  to  alter  the  right  of  challenge 
secured  by  the  constitution,  the  statute,  or 
common  law.  We  have  numerous  adjudica- 
tions in  our  own  court  involving  like  princi- 
ples. 

Section  4299  of  the  Code  of  1886  is  the  same 
as  section  4732  of  the  Code  of  1876,  and  is  as 
follows:  "It  Is  the  duly  of  the  sheriff  of  eacb 
county  to  obtain  biennially  a  list  of  all  the 
householders  and  freeholders  residing  in  his 


Digitized  by 


Google 


Ala.) 


EZELL  V.  STATE. 


817 


comity,  from  -which  list  must  be  selected, 
as  hereinafter  provided,  the  names  of  such 
persons,  as  may  be  thought  competent  to  dis- 
charge the  duties  of  grand  and  petit  jurors 
for  the  coonty."  It  will  be  seen  that  this 
statute  prescribing  the  qualification  of  grand 
and  petit  Jurors  makes  no  reference  to  the 
length  of  time  of  residence  In  the  county  of 
the  householder  and  freeholder.  One  who 
has  resided  any  length  of  time  in  the  coun- 
ty, who  is  a  hotiseholder  and  freeholder,  pos- 
sesses the  necessary  qualifications  for  a 
grand  or  petit  Juror.  The  ground  of  chal- 
lenge 1b  (section  4331)  that  "the  person  baa 
not  been  a  resident  householder  or  freeholds: 
of  the  county  for  the  last  preceding  year." 
No  one  has  ever  contended  before  that  the 
secticm  prescrilring  the  qualifications  of  ju- 
rors repealed  this  right  of  challenge.  Sec- 
tion 4299  makes  no  allusion  to  the  age  of  the 
juror;  all  that  is  necessary  is  that  he  be  a 
freeholder  and  householder  of  the  county. 
The  next  section  (4300)  of  the  Code  of  1886, 
which  was  section  4733  of  the  Code  of  1876, 
provides  that  "no  person  must  be  selected 
who  Is  under,  twenty-one  or  over  sixty  years 
of  age."  Notwithstanding  the  provision  that 
no  person  over  60  years  of  age  must  be  se- 
lected, it  has  been  universally  held  In  this 
state  that.  If  a  person  ov«:  60  years  of  age 
and  under  70  years  of  age  was  drawn,  such 
person  was  not  disqualified,  and  not  sub- 
ject to  challenge  for  cause.  This  was  held 
In  Williams'  Case,  67  Ala.  183;  Splgener  v. 
State,  62  Ala.  382.  In  the  WiUlams  Case  the 
decision  rested  upon  the  section  of  the  Code 
which  provides  that  70  years  of  age  was  a 
ground  of  challenge,  and  that  being  over  60 
years  was  not  a  disqualification.  Another 
argument  is  found  in  the  decisions  of  this 
court,  and  the  universal  practice  imder  the 
general  jury  law  of  the  state  as  declared  by 
the  act  of  1886-87,  p.  1.51  (Cr.  Code,  p.  131). 
Section  4732  of  the  Code  of  1876  (4299  of 
the  present  Code)  was  expressly  repealed 
(as  was  done  by  the  Montgomery  act),  and 
we  have  in  section  3  of  that  general  jury  law 
the  following  provision:  "That  said  commis- 
sioners shall  select  from  the  male  residents 
of  the  county,  over  twenty-one  and  tinder 
sixty  years  of  age,  who  are  householders  or 
freeholders,  the  names  of  all  such  persons, 
not  exempt  from  jury  duty  as,  in  their  opin- 
ion, are  fit  and  competent  to  discharge  the 
duties  of  grand  and  petit  Jurors,  with  hon- 
esty, impartiality  and  Intelligence;"  and  in 
section  9  of  the  act  it  provides  that  the  petit 
Juries  shall  be  organized  from  the  list  thus 
selected.  The  only  qualification  for  a  grand 
or  petit  Juror  under  this  act  is  that  he  be  a 
male  resident,  householder,  or  freeholder  over 
21  and  under  60  years  of  age.  By  what  pro- 
cess of  reasoning  can  it  be  said  that  section 
3  of  the  Montgomery  act,  which  provides  that 
the  list  shall  be  made  up  of  residents  of  the 
county  over  21  and  under  60  years  of  age, 
repeals  the  statute  by  implication  which  de- 
clares that  a  person  who  has  not  been  a  resl- 
v.l58O.no.20 — 52 


dent  householder  or  freeholder  may  be  chal- 
lenged for  cause,  and  that  the  general  law 
which  we  have  cited  does  not  have  the  same 
repealing  effect?  Under  the  general  law  the 
juror  Is  competent  If  he  be  a  resident  house- 
holder or  freeholder,  without  reference  to 
length  of  time  of  residence,  the  ground  of 
challenge  being  that  he  must  have  been  a 
resident  householder  or  freeholder  of  the 
county  for  the  last  preceding  year.  There  is 
as  much  repugnance  between  the  general 
law,  which  prescribes  as  a  qualification  only 
that  the  person  be  a  freeholder  or  house- 
holder, and  the  statute,  which  declares  he 
may  be  challenged  for  cause  unless  he  has 
been  a  resident  households  or  freeholder 
for  12  months,  as  between  the  Montgomery 
county  statute,  which  prescribes  as  a  quali- 
fication that  he  shall  be  a  resident  of  the 
county,  and  the  cause  of  challenge  on  the 
ground  that  he  is  not  a  freeholder  or  house- 
holder. And  yet  it  has  never  been  question- 
ed that  this  ground  of  challenge  remained  In 
full  force  under  the  general  law.  Argument 
upon  argument  might  be  made,  but  more  Is 
unnecessary.  To  hold  contrary  would  over- 
turn a  vast  array  of  decisions  In  this  court, 
as  well  as  that  of  other  courts,  and  the  prin- 
ciples of  law  universally  recognized  In  text 
writers,  some  of  which  have  been  cited.  The 
Case  of  Iverson,  62  Ala.  170,  is  a  direct  au- 
thority upon  the  very  question  at  Issue. 
We  quote:  "Although  both  statutes  relate  to 
some  extent  to  the  same  subject-matter  [the 
selection  and  qualification  of  jurors],  yet 
each  has  a  separate  and  distinct  field  of 
operation.  One  provides  for  a  general  an- 
nual selection  of  persons  to  serve  as  grand 
and  petit  Jurors;  the  other  prescribes  the 
grounds  of  challenge  for  cause  of  jurors 
drawn  for  the  trial  of  criminal  cases  only. 
One  Is  general  In  Its  provislcms;  the  other 
relates  to  a  special  class  of  cases."  This  is 
the  principle  upon  which  the  decision  rests, 
and  Is  the  true  ground.  It  Is  a  mistake  to 
hold  that  the  decision  can  be  upheld  on  the 
ground  that  the  act  of  1868,  amendatory  of 
section  4063  of  the  Code,  did  not  vary  the 
qualifications  of  jurors  as  provided  In  an- 
other section  of  the  Code.  The  amendatory 
act  of  1868  has  this  provision:  "Provided, 
that  all  the  qualifications  and  restrictions 
with  regard  to  competency  and  qualification 
In  the  selection  of  jurors  as  is  now  required 
by  law  In  this  section,  shall  be  strictly  ob- 
served by  said  officers."  The  opinion  and 
conclusion  In  the  Iverson  Case  rest  upon  the 
proper  principles,  and  are  sustained  by  au- 
thority and  well-recognized  principles  to  be 
applied  to  the  construction  of  statutes.  We 
have  considered  the  question  at  some  length 
because  of  the  effect  of  the  decision  of  the 
court  upon  the  general  Jury  law  of  the  state. 
The  act  of  the  legislature  of  February  28, 
1889  (Acts  1888-89,  p.  77),  amendatory  of  the 
general  jury  law  of  the  state,  has  a  provision 
precisely  similar  to  section  S  of  the  Mont- 
gomery act;  and,  if  the  same  rule  of  construc- 
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tlon  Is  to  be  applied  to  the  general  law  of 
the  state  as  given  to  the  Montgomery  act, 
that  old  landmark  of  the  common  law,  which 
allowed  as  a  ground  of  challenge  for  cause 
that  the  Jnror  was  not  a  freeholder  or  house- 
holder, which  has  been  renewed  and  invigo- 
rated by  statatory  enactment,  and  carefully 
guarded  by  the  decisions  of  this  court  from 
the  organization  of  the  state  to  the  present 
time,  will  be  utterly  obliterated,  and  that  by 
a  role  of  construction  which,  In  our  opinion, 
finds  no  support  In  principle  or  precedent. 
The  law  Is  well  stated  in  23  Am.  &  Eng.  Bnc. 
Law,  p.  482,  in  the  following  language:  "In 
the  absence  of  any  repealing  clause  [and  there 
Is  none  here]  It  is,  however,  necessary  to  the 
implication  of  a  repeal  that  the  object  of  the 
statutes  as  well  as  the  subject  be  the  same. 
If  they  are  not;  both  statutes  will  stand, 
though  they  refer  to  the  same  subject."  In 
my  opinion,  the  majority  of  the  court  has 
failed  to  observe  the  distinction  between  a 
statute  intended  to  prescribe  the  qualifica- 
tions requisite  for  grand  and  petit  Jurors 
generally  and  a  statute  intended  to  apply  to 
petit  Jurors  solely,  securing  rights  and  privi- 
leges which  a  person  charged  with  a  capital 
oflFense,  at  the  time  he  is  put  upon  his  trial, 
may  assert  at  his  option  for  his  benefit  and 
protection  in  relation  to  the  special  Juror 
summoned  for  the  particular  trial.  The  ob- 
jects and  purposes  of  the  two  statutes  are  dis- 
tinct, independent  of  each  other,  and  there 
can  be  no  conflict  In  their  application.  The 
challenge  for.  cause  should  have  been  sus- 
tained. 

HEAD,  J.,  concurs  In  the  reasoning  and 
conclusion  of  this  opinion. 


(M  AIs.  S) 

EZBLIj  ▼.  STATE.    (Na  751) « 

(Supreme  Court  of  Alabama.    June  7, 1894.) 

tVHT — HoMioioB— EviDENca— KacBiviiie  VaaDicff 
—Amendment. 

1.  A  venire  will  not  be  quashed  because  a 
Jnror  whose  name  has  been  drawn  cannot  be 
found. 

2.  On  the  night  of  the  murder  deceased  and 
defendant  (her  hnsbandlquarreled.  Defendant 
had  a  gun  in  his  hand.  They  were  seen  walking 
towards  the  pUce  where  deceased  was  found 
next  morning.  The  lock  and  broken  stock  of  the 
gun  defendant  had  were  found  lying  near  her. 
Deceased  had  three  wounds  on  her  head,  pro- 
duced br  blows  from  a  blunt  instrument,  either 
of  which  was  sufficient  to  have  caused  death. 
Held,  that  the  gnn  was  admissible  in  evidence, 
though  it  had  been  further  broken  between  the 
time  it  was  first  picked  up  and  the  trial. 

8.  The  jury's  verdict  was:  "We.  the  Jury, 
find  the  defendant  guilty  of  murder  in  the  first 
degree,  and  fix  the  penalty  death."  After  the 
Jury  was  discharged,  and  defendant  removed 
from  the  room,  the  court,  on  motion  of  the  so- 
licitor, directed  the  jury  to  take  their  seats  in 
the  Jury  box,  and  insert  the  word  "at"  between 
the  words  "penalty"  and  "death."  Held,  that 
the  original  verdict  was  definite  and  legal,  and 
that  inserting  the.  word  "»£'  did  not  altar  its 
effect 

^Beheoilng  denied. 


Appeal  from  dty  court  of  Montgomery; 
Thomas  M.  Arrington,  Judge. 

Charles  EzeU  was  convicted  of  murder,  and 
sentenced  to  suffer  death.  He  appeals.  Af- 
firmed. 

The  testimony  for  the  state  tended  to  show 
that  oh  the  night  the  said  Hester  ElzeU  was 
murdered  she  and  her  husband,  the  defoid- 
ant,  quarreled;  that,  after  quarreling  with 
the  deceased,  the  defendant  left  her,  and 
went  to  bis  house;  that  he  soon  returned, 
with  a  gun  in  his  hand,  which  was  unloaded; 
that  the  defendant  and  the  deceased  again 
began  quarreling,  and  walked  In  the  direc- 
tion of  what  is  known  as  the  "old  ddmney", 
near  the  city  of  Montgomery;  that  the  next 
morning  the  deceased  was  found,  lying  be- 
tween the  "old  chimney"  and  the  river;  that 
she  was  not  dead,  but  unconscious,  and 
had  three  severe  wounds  on  her  head,  pro- 
duced by  blows  from  a  blunt  Instrument, 
any  one  of  which  was  sufficient  to  produce 
death;  that  lying  near  her  was  the  lock  and 
brok^i  stock  of  the  gun  which  the  defend- 
ant had  had  the  evening  before  as  they 
walked  towards  the  "old  chimney";  that  the 
said  Hester  Ezeli  lived  several  hours  after 
she  was  found,  but  never  regained  consdons- 
ness  before  her  death.  The  defendant  mov- 
ed the  court  to  quash  the  venire,  on  the 
ground  that  the  court  had  wred  in  discard- 
ing the  five  names  of  the  regular  Jurors  re- 
turned by  the  sheriff  as  not  found,  and  draw- 
ing five  other  hames  In  their  stead.  The 
court  overruled  this  motion,  and  the  de- 
fendant duly  excepted.  Upon  the  examina- 
tion of  one  of  the  witnesses,  the  state  of- 
fered In  evidence  the  gun  which  was  fomid 
near  the  deceased  the  tnoming  she  was  dls- 
cov^ed.  The  defendant  objected  to  the  gun 
being  introduced  in  evidence,  and  duly  ex- 
cepted to  the  court's  ovorullng  his  objec- 
tion. The  facta  pertaining  to  this  ruling  at» 
soffldently  stated  in  the  opinion,  as  are  all 
the  other  facte  pertaining  to  the  questions 
reviewed  by  this  court 

Hill,  Roquemare  &  Rogers,  for  appellant: 
Wm.  L.  Martin,  Atty.  Oen.,  tor  the  Stat& 

COI/EMAN,  J.  This  Is  the  second  appeal 
la  this  case.  15  South.  810.  On  this  trial 
the  appellant  was  convicted  of  murder  in  the 
first  degree,  and  sentenced  to  suffer  death. 
April  9,  1894,  was  set  for  the  trial  of  the 
case,  and  the  sheriff  was  wdered  to  summon 
100  persons,  including  those  summoned  for 
the  week  b^lnnlng  April  9, 1894,  to  serve  as 
Jurors  In  the  trial  of  this  case.  Of  the  30 
persons  drawn  as  regular  Jurors  for  the 
week  beginning  April  9,  1894,  31  were  sum- 
moned, and  as  to  6  the  sherifTs  return  show-, 
ed  they  were  "not  found."  To  complete  the 
number  ordered  by  the  court  to  be  summoned 
as  a  special  venire,  there  were  drawn  from 
the  Jury  box  69  names,  which,  added  to 
the  regular  Jurors  summoned  for  the  week, 
completed  the  number  to  100.  This  pro- 
cee<Ung  strictly  conformed  to  the  order  of  tha 
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court,  and  complied  with  the  statute.  Of 
tbe  100  names  drawn  as  a  special  jury  14 
were  returned  "not  found."  Tlie  fact  tliat 
a  Juror  whose  name  has  been  drawn  can- 
not be  found  Is  no  ground  for  quashing  a 
▼emire.  It  is  uimecessary  to  cite  authorities 
to  tbla  proposition.  Prima  facie,  at  least, 
tbe  return  spoke  the  truth. 

The  evidence  showed  that  deceased  "had 
three  several  wounds  on  her  head,  produced 
by  blows  from  a  blunt  instrument,  either 
of  which  would  have  been  sufficient  to  have 
caused  death."  There  was  no  error  in  ad- 
mitting in  evidence  the  broken  gun  found 
lying  near  the  person  or  body  of  deceased. 
There  was  evidence  tending  to  show  that  de- 
fendant and  deceased  were  seen  together  go- 
ing in  the  direction  of  where  deceased  was 
found,  and  defendant  and  deceased  were 
quarreling;  that  defendant  had  In  his  hand 
at  the  time  the  gun  found  near  the  body. 
The  fact  that  in  some  way  the  gun  had  been 
further;  broken  between  the  time  when  first 
picked  up  and  when  offered  in  evidence  on 
the  last  trial  was  no  sufficient  cause  for  ex- 
cluding it  altogether.  The  grm  was  identi- 
fied as  the  one  found  near  the  body.  Its 
condition  when  first  found  was  fully  proven, 
and  there  was  evidoice  tending  to  identify 
it  as  the  gim  in  the  possession  of  the  defend- 
ant when  last  seen  in  company  with  deceas- 
ed. 

The  Jury  returned  their  verdict  in  the  fol- 
lowing form,  "We,  the  Jury,  find  the  defend- 
ant guilty  of  murder  in  the  first  degree,  and 
fix  the  penalty  death."  After  this  verdict 
was  received,  and  the  Jury  discliarged,  and 
defendant  had  l>een  removed  from  the  court 
room,  upon  motion  of  the  solicitor  the  court 
directed  the  Jury  to  take  their  seats  In  the 
Jury  box,  and  they  were  permitted  to  In- 
sert in  tbe  Tordict  the  word  "at"  between 
the  words  "penalty"  and  "death,"  so  that 
the  verdict  would  read  "and  fix  the  penalty 
at  death."  The  verdict  as  first  delivered  by 
the  Jury  and  received  by  the  court  nas 
neither  irregular  nor  defecUve.  It  was  com- 
plete, definite,  and  legal.  Thwe  was  no 
room  to  doubt  the  meaning  and  intention  ot 
the  Jury.  The  verdict  declared  the  defend- 
ant to  be  guilty  of  "murder  in  the  first  de- 
gree, and  fix  the  penalty  death."  Insert- 
ing the  word  "at"  between  the  words  "penal- 
ty" and  "death"  did  not  add  to  or  alter  its 
legal  elfect.  If  the  verdict  had  been  irrcini- 
lar  or  legally  defective,  it  may  be  that,  after 
it  was  rec^ved,  and  the  Jury  discharged, 
and  the  defendant  removed  from  the  court 
room,  such  irregularity  or  defect,  under  the 
evidence,  could  not  have  been  remedied  by 
an  amendment     Such  is  not  the  case  here. 

We  find  no  eiror  in  tbe  record.  It  ap- 
pearing that  the  day  fixed  by  tbe  trial  court 
for  the  execution  of  the  sentence  has  passed, 
it  is  ordered  that  Friday,  July  20,  1894,  be, 
and  Is  hereby,  i4>pointed  as  the  day  for  the 
execution  of  the  sentence  as  adjudged  by 
the  trial  court    Affirmed. 


OOS  Ala.  I2t) 
PARKER  V.  STATE. 
(Supreme  Court  of  Alabama.    May  24,  1804.) 

JUBT — QROUKD  or  CHALLBKOB — BUMH02IIN0— Rb- 
PBAL  OP  BTATUTB. 

Act  Feb.  21,  1887,  {  3  (Acts  188&-87,  p. 
190),  providing  that  in  Montgomery  county  the 
jury  fist  shall  be  selected  from  the  male  resi- 
dentB  between  21  and  60  years  old,  and  section 
18.  repealing  Ck>de  1876,  {  4732  (Code  1886,  § 
4299),  which  requires  the  jary  list  to  be  select- 
ed from  householders  and  freeholders,  and  all 
other  laws  inconsistent  with  the  act,  does  not 
repeal,  for  such  county,  Cr.  Code  1886,  f  4331, 
declaring;  it  ground  for  challenge  in  a  criminal 
case  that  the  person  has  not  been  a  resident 
householder  or  freeholder  for  a  year.  McCled- 
lan  and  Haralson,  33.,  dissenting.  Ezell  v. 
State  (Ala.)  15  South.  810,  overraled. 

Appeal  from  dty  court  of  Montgomery; 
Thomas  M.  Arrington,  Judge. 

Aaron  Parker  was  convicted  of  murder,  and 
appeals.     Reversed. 

The  only  questicms  which  are  considered 
on  this  appeal  arise  upon  exceptions  reserved 
to  tbe  rulings  of  the  court  in  the  drawing 
of  a  special  venire  for  the  trial  of  tbe  de- 
fendant The  name  of  W.  C.  Parks  was 
on  Che  list  of  Jurors  furnished  tbe  defendant 
and  when  drawn  in  the  organization  of  the 
Jury  said  Parks  failed  to  answer.  Tbe  de- 
fendant moved  to  quash  the  venire,  and  for 
a  venire  de  novo,  and  in  support  of  this 
motion  introduced  W.  C.  Waller,  the  sheriff 
of  Montgomery  county,  who  testified  "that 
said  Paries  lived  In  tbe  city  and  coimty  of 
Montgomery,  and  that  he  (Waller)  did  not 
summon  him  because  said  Parks  was  too 
old  and  infirm  to  sit  on  a  Jury,  being,  in 
his  opinion,  80  years  old."  The  state  intro- 
duced tbe  return  of  the  sheriff,  showing  that 
as  to  aald  Parks  the  list  was  returned  "not 
found."  There  was  evidence  also  Introduced 
by  the  state  that  Waller,  the  sheriff,  did  not 
serve  any  of  the  Jury  summonses,  but  that 
they  were  served  by  B.  C.  Young,  the  deputy 
sheriff.  The  said  Young  testified  "that  he 
did  not  find  W.  C.  Parks,  and  so  returned 
to  the  clerk;  that  he  knew  'old  man  Parks,' 
and  knew  where  he  lived,  but  he  did  not 
know  that  old  man  Parks  was  named  W. 
C.  Parks,  and  had  no  idea  the  summons  was 
for  him,  as  he  knew  he  was  too  old  to  serve 
on  a  jury."  The  court  then  overruled  the 
motion  to  quash  the  venire  and  for  the  ven- 
ire de  novo,  and  ordered  the  name  of  W.  0. 
Parks  to  be  set  aside,  and  ordered  tbe  Jury 
to  proceed,  and  the  defendant  duly  excepted 
to  this  ruling  of  the  court  When  the  name 
of  W.  F.  Wilson  was  drawn,  he  stated,  on 
examlnatioa  by  the  defendant,  "that  he  was 
neither  a  householder  nor  freeholder  of  the 
county  of  Montgomery,  and  had  not  been 
Budh  for  the  last  preceding  year."  The  state 
having  accepted  said  Juror,  the  defendant 
moved  the  court  to  pa*mit  said  Juror  to  be 
challaiged  for  cause,  on  the  ground  that  he 
was  neither  a  householder  nor  freeholder  of 
said  county.  The  court  refused  to  grant 
■aid  motion,  put  said  Juror  on  the  defendant. 


Digitized  by 


Google 


820 


SOUTHERN  EBPORTEB,  VoL  15. 


(Ala. 


and  to  this  rollng  the  defendant  duly  excepted. 
These  two  rulings  are  the  only  ones  reviewed 
by  this  court  <«  the  present  appeal. 

John  G.  Winter,  for  appellant  Wm.  L. 
llartin,  Atty.  Gen.,  toe  the  State. 

COLEMAN,  J.  The  same  question  comes 
before  us  In  this  case  as  that  considered 
and  adjudicated  In  the  case  of  EiZell  v.  State 
(decided  at  the  present  term)  16  South.  810. 
In  that  case  It  was  held  by  a  majwity  of 
fhe  court  that  section  3  of  the  special  act 
for  Montgomery  county  (Acts  1886-87,  p. 
190)  repealed  subdivision  1  of  section  4331 
of  the  Criminal  Code,  which  declared  It  to 
be  a  good  ground  of  challenge  by  either  party 
"that  the  person  has  not  been  a  resident 
householder  or  freeholder  of  the  cotmty  for 
the  last  preceding  year."  We  are  of  opinion 
that  the  decision  in  that  case  was  erroneous. 
We  adopt  the  conclusion  reached  in  the  dis- 
senting opinion  filed  in  the  Ezell  Case,  and 
hold  that  the  court  ored  in  refusing  to  al- 
low tfa6  Juror  to  be  challenged.  The  decision 
in  the  case  of  Ezell  v.  State  Is  overruled, 
and  the  dissenting  opinion  filed  in  that  case 
adopted  as  the  c^lnlon  of  the  court  in  this 
case,  upon  the  question  under  consideration. 
It  was  the  duty  of  the  sheriff  to  summon  the 
Juror  Parlis.  The  statute  is  mandatory.  The 
court  alone  can  pass  upon  the  qualification 
of  a  Jxaoe  after  his  name  has  been  drawn 
from  the  Jury  box.     Reversed  and  remanded. 

McCLELLAN  and  HARALSON,  JJ.,  dis- 
senting. 


an  Ala.  ») 

WOODLEY  et  aL  T.  STATE. 
(Supreme  C!ourt  of  Alabama.    June  7, 1891.) 
Crimimal  Law— Joint  Tbiai. — Compisteiiot  or 

WlTSBSa— JURT. 

L  Where  four  persons  are  Jointly  indicted, 
and  one  pleads  guilty  and  the  other  three  not 
guilty,  this  operates  as  a  severance  of  the  in- 
dictment, and  the  right  of  any  of  sncb  persons 
to  demand  that  the  four  be  tried  jointly  ceases. 

2.  The  conviction  and  sentence  of  one  of 
such  persona  does  not  render  him  incompetent 
as  a  witness  against  the  others. 

3.  It  is  no  objection  to  the  venire  from 
which  a  jury  was  drawn  to  try  three  of  four 
persons  indicted  for  the  snme  crime  that  the 
jury  which  oonvi»ted  the  other  was  drawn  from 
the  same  venire,  as  all  the  jurors  were  subject 
to  challenge. 

Appeal  firom  city  court  of  Montgomery; 
Thomas  M.  Arlington,  Judge. 

Joe,  Aleck,  and  Wilson  Woodley  were  con- 
victed of  murder  in  the  first  degree,  and  ap- 
peal.    Affirmed. 

The  appellants,  Joe,  Aleck,  and  Wilson 
Woodley,  were  indicted,  Jointly  with  one  Jim 
Calloway,  for  the  murder  of  B.  H.  Grant. 
Upon  the  arraigrnment  of  the  defenrlants  the 
said  Calloway  pleaded  guilty  and  the  defend- 
ants not  guilty.  Thereupon  a  day  was  fixed 
for  the  trial,  and  an  order  was  made  by  the 
court  for  100  Jurors  to  be  summoaed  to  try 


fhe  cases;  the  same  list  of  names  being  serv- 
ed on  each  of  the  defendants  in  this  case  and 
on  Calloway.  On  the  day  set  for  trial  the 
said  Galloway  was  tried  first  and  alone,  and 
these  defendants,  when  their  case  was  call- 
ed, objected  to  going  to  trial  without  Callo- 
way. This  objection  was  overruled,  and  the 
defendants  duly  excepted.  Before  the  draw- 
ing of  the  Jury  commenced,  the  defendants 
moved  the  court  to  quash  the  venire  and  for 
a  venire  de  novo,  upon  the  grounds:  First, 
that  if  the  plea  of  guilty  made  by  Calloway 
worked  a  severance  as  to  him,  then  each  of 
the  defendants  was  entitled  to  a  separate 
venire  from  that  of  Calloway;  and,  second, 
that  the  venire  served  upon  them  contained 
the  names  of  the  jurors  who  had  tried  the 
said  Calloway.  The  court  overruled  the  mo- 
tion to  quash  the  venire,  and  the  defendants 
separately  excepted.  After  the  conviction 
and  sentence  of  the  said  Calloway,  the  state 
introduced  him  as  a  witness.  The  defend- 
ants objected  to  the  said  Calloway  being 
examined  as  a  witness,  upon  the  ground 
that  there  had  been  no  legal  severance, 
he  having  been  Jointly  indicted  with  them; 
but  the  court  ovamled  this  objection, 
and  each  of  the  defendants  duly  excepted. 
The  testimony  of  the  said  Calloway,  which 
was  corroborated  by  other  testimcmy,  showed 
that  he  killed  Mr.  Grant  as  the  result  of  a 
conspiracy  entered  Into  by  him  and  the  de- 
fendants. The  defendants  were  convicted  of 
murder  in  the  first  degree,  and  sentenced  to 
be  hanged. 

John  O.  Winter,  for  appellant.  Wm.  L^ 
Martin,  Atty.  Gen.,  for  the  State. 

COLEMAN,  J.  The  appellants  were  con- 
victed of  murder  in  the  first  degree,  and  sen- 
tenced to  suffa  death.  With  but  two  at  three 
exceptions,  the  questions  reserved  for  re- 
view were  considered  and  disposed  of  tn 
the  case  of  Ezell  t.  State,  15  Sooth. 
818,  which  decision  was  rendered  dur- 
ing the  present  week  of  court  The  rec- 
ord shows  that  one  Jim  Calloway  was  in- 
dicted Jointly  with  appellants;  that,  when 
the  prisoners  were  arraigned,  Jim  Calloway 
entered  a  plea  of  guilty,  and  the  appdr 
lante  each  pleaded  to  the  indictment  not 
gull^.  A  Jury  was  then  impaneled  against 
the  objection  of  Calloway,  who  claimed  the 
right  to  be  jointiy  tried  with  the  appellants, 
and  charged  with  the  duty  of  ascertaining 
the  degree  of  his  guilt,  and  fixing  his  punish- 
ment, and  upon  the  verdict  of  the  Jury  the 
court  pronounced  the  sentence  of  the  law. 
The  appellants  were  then  put  iq>on  trial  upon 
their  plea  of  not  guilty,  and  a  different  Jury 
impaneled  and  swwn  for  their  trial,  against 
their  objection.  The  ground  of  objection 
was  that  having  been  jointiy  Indicted  with 
Calloway,  they  claimed  the  right  to  be  Jointly 
tried  with  him.  Formerly  a  severance  was 
a  matter  of  discretion  with  the  trial  court 
The  statute  now  reads  as  follows  (section 
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4451  Of  tJie  Code):  "When  two  or  more  de- 
fendants are  jointly  Indicted,  they  may  be 
tried,  either  Jointly  or  separately,  as  either 
may  elect"  Under  the  literal  wording  of  the 
statute.  If  two  were  Indicted  Jointly,  and  one 
of  tbe  parties  should  elect  to  be  tried  Jointly 
and  the  other  separately,  the  trial  court 
would  be  placed  In  a  difficult  position.  The 
statute  evidently  Intended  to  give  any  person 
Indicted  Jointly  with  others  the  right  to  be 
tried  separately,  as  he  may  elect  The  man- 
ifest Intention  of  the  statute  was  to  take  from 
the  court  Its  discretionary  power  to  grant  or 
refuse  a  severance,  and  confer  upon  either 
defendant  the  right  to  be  tried  separately  at 
bis  electl(xi.  In  the  case  of  Thompson  v.  States 
25  Ala.  41,  it  was  held  that,  "when  several  pee- 
sons  are  Jointly  Indicted  for  an  assault  and 
battery,  and  one  of  them  pleads  guilty,  the 
other,  who  pleaded  not  guUty,  cannot  claim, 
as  a  matter  of  right,  to  be  tried  separately 
from  him."  If  this  principle  be  correct  then 
It  follows  that,  when  several  are  Jointly  In- 
dieted,  and  one  pleads  guilty  and  the  others 
not  guilty,  and  both  pleas  are  entered,  there 
is  not  a  severance  by  operation  of  law.  We 
have  been  unable  to  find  any  authority  in 
support  of  the  proposition  as  declared  In 
the  Case  of  Thompson,  supra.  In  the  case 
of  Marler  v.  State,  67  Ala.  55,  Marler  and  one 
Redman  were  Indicted  Jointly,  and  the  latter 
was  adjudged  Insane  upon  a  separate  trial 
of  that  Issue.  Subsequently  Marler  was  ai^ 
ralgned  and  tried  alone.  It  was  held  that 
there  had  been  a  severance  of  the  cases  of 
tbe  two  defendants.  It  is  often  the  case  in 
practice  that  one  of  two  persons  Jointly  in- 
dicted is  ready  for  trial  and  the  other  not. 
If  the  court  continues  the  case  as  to  one,  and 
the  other  Is  put  upon  trial,  there  Is,  of  neces- 
sity, a  severance.  The  defendant  Calloway, 
when  arraigned,  voluntarily  pleaded  gull^ 
to  the  indictment  This  he  had  a  right  to 
do.  By  bis  plea  of  guilty  he  waived  his  right 
to  be  Jointly  tried  with  the  other  defendants. 
They  could  Interpose  no  objection  to  his  plea 
of  gull^,  and  thereby  prevent  a  severance. 
Suppose  two  were  Jointly  indicted  for  grand 
larceny,  and  one  enters  a  plea  of  guilty  and 
the  other  not  guilty.  There  Is  necessarily  a 
severance  by  operation  of  law  as  to  the  one 
pleading  guilty,  for  nothing  remains  to  be 
done  as  to  the  one  who  pleads  guilty  bat  to 
pronounce  the  sentence  of  the  law.  As  to 
the  other,  a  Jury  must  be  impaneled  to  try 
tbe  issue.  The  court  did  not  err  In  holding 
tbat  the  plea  of  guilty  by  Calloway  operated 
a  severance.  There  is  nothing  in  ttte  rule 
adopted  June  21,  1889,  found  In  the  preface 
to  86  Ala.  and  6  South,  which  militates 
against  this  conclusion. 

After  sentence  of  the  law  was  pronounced 
npon  Calloway,  he  was  a  competent  witness 
for  the  state  against  the  other  defendants. 
Malachl  v.  State,  89  Ala.  134,  8  South.  104; 
South  V.  State,  86  Ala.  117,  6  Sooth.  52;  Hen- 
derson V.  State,  70  Ala.  23;  1  Blsta.  Or.  Froa 
&102& 


The  fact  that  tbe  venire  served  upon  tbe 
defendants  included  the  names  of  persons 
who  served  upon  the  Jury  that  passed  upon 
the  Issues  submitted  to  them  in  the  case 
against  Calloway  was  not  a  legal  ground 
for  quashing  the  venire.  Acts  1886-87,  p. 
190.  Such  persons,  when  their  names  were 
drawn,  were  subject  to  challenge  for  cause. 
This  the  court  allowed  in  each  Instance  of 
such  drawing. 

Tbe  Judgment  of  the  court  is  sufficient  In 
form.    There  Is  no  error  in  the  record. 

The  day  for  the  execution  of  the  sentence 
having  passed,  Friday,  the  13tb  day  of  July, 
Is  appointed,  and  the  proper  officer  Is  char- 
ged with  the  duty  of  executing  on  that  day 
the  sentence  of  tbe  law,  adjudged  by  tbe 
trial  court,  npon  each  of  said  defendants. 
Affirmed. 


OOS  Ate.  IT) 
CALLOW  AT  v.  STATH. 

(Supreme  Court  of  Alabama.    June  7, 1804.) 

CrIMIHAI.  L4W— CONVBS8IOK8. 

A  confession  made  by  defendant  after 
he  was  told  that  whatever  statements  he  made 
would  be  used  as  evidence  against  him  is  ad- 
missilde  in  evidence  against  him. 

Appeal  from  dty  court  of  Montgomery; 
Thomas  M.  Arrington,  Judge. 

Jim  Calloway  was  convicted  of  murder  In 
the  first  degree,  and  appeals.    Affirmed^ 

The  appellant  was  Indicted,  Jointly  with 
four  others,  for  the  mnrda  of  one  Ed  H. 
Grant  Upon  his  arralgrnment  he  pleaded 
guilty,  while  his  codefendants  pleaded  not 
guilty.  On  the  day  set  for  the  trial  the  de- 
fendant objected  to  being  put  upon  the  trial 
alone,  and  Insisted  upon  being  tried  Jointly 
with  bis  codefendants.  "The  court  stated 
that  the  plea  of  guilty  by  Calloway  operated 
a  severance  as  to  him,  and  he  must  be  tried 
alone."  The  defendant  duly  excepted  to 
this  ruling  of  the  court  The  rulings  of  tbe 
conrt  upon  the  organization  of  tbe  Jury  and 
the  motions  to  quash  the  venire  are  the  same 
as  those  In  the  case  of  Woodley  v.  State,  15 
South.  820.  The  state  Introduced  as  a  witness 
one  Boiling  Young,  a  deputy  sheritC  for  the 
county  of  Montgomery,  who  testified  that  on 
Thursday  night,  after  the  killing  of  said 
Grant  on  Monday  night,  he  went  to  the  Jail 
where  the  defendant  Calloway  was  imprison- 
ed, and  took  him  from  his  cell  In  the  Jail, 
and  carried  him  Into  the  front  room,  and 
told  the  prisoner  "that  he  (witness)  would 
like  to  know  what  he  knew  about  the  kill- 
ing of  Mr.  Grant"  This  conversation  be- 
tween Young  and  the  defendant  was  had  in 
the  presence  of  Mr.  Waller,  the  sherifF,  whose 
testimony  corroborated  that  of  Young,  and 
who  also  testified  "that  Young  told  the  de- 
fendant that  whatever  statements  he  made 
would  be  used  as  evidence  against  him." 
Upon  this  predicate  the  court  allowed  the 
witness  to  testify  as  to  the  confession  made 
by  the  defendant,  and  the  fact  that  he  had 
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shot  and  killed  Mr.  Grant.  The  defendant 
objected  to  this  "tritness  testifying  to  the  al- 
leged confession,  on  the  ground  that  said 
confession  was  not  shown  to  have  been 
Toluntary,  and  duly  excepted  to  the  coTfft's 
ovanillng  his  objections. 

Famham  &  Grum,  for  appellant  Wm.  L. 
Martin,  Atty.  Oen.,  for  the  State. 

HBAB,  J.  The  confessions  of  the  defend- 
ant were  shown  to  have  been  yoluntary, 
and  the  court  committed  no  error  in  admit- 
ting them.  Upon  the  other  questions  raised 
by  the  record  the  judgment  of  the  city  coiurt 
must  be  affirmed,  on  the  authority  of  Wood- 
ley  v.  State,  15  South.  S20  (at  the  present 
term).  Affirmed.  Hie  time  fixed  by  the  dty 
court  for  the  «cecution  of  the  sentence  hav- 
ing passed,  it  is  ordered  that' the  sentence 
be  executed  by  the  proper  officer,  in  manner 
and  form  as  .prescribed  by  law,  on  Friday, 
the  13th  day  of  July,  1894. 


aw   AU.    S80) 

BERNHBIM  et  al.  t.  HORTON. 

(Supreme  Coart  of  Alabama.    May  24,  1804.) 

Dbed—Delitbrt— Ejectment— EviDB.scB. 

1.  W.  made  a  deed  of  land  to  B.,  an  in- 
tended purchaser,  and  delivered  it  to  his  agent. 
B.  failed  to  telie  the  land,  and  the  agent  sold  it 
to  R.,  and  delivered  to  him  the  deed  to  B. 
The  latter  indorsed  on  the  deed,  "We,  B. 
*  *  *,  do  this  day  transfer  the  within  deed 
to  R."  The  deed  was  recorded,  and  R.  took 
possession.  While  in  iwsseasion,  claiming  the 
land,  he  mortgaged  it  to  H.,  and  afterwards 
conveyed  it  to  H.  in  payment  of  the  mortgage, 
and  H.  went  into  possession  by  ft  tenant.  BM 
that,  as  the  deed  to  B.  was  not  delivered,  H. 
did  not  have  a  legal  title  to  the  land. 

2.  In  ejectment  by  H.  against  K.  to  recover 
such  land,  B.  &  Co.  defended  as  B.'s  landlords, 
and  plaintiff  claimed  the  right  to  recover  on  the 

Sound  of  previous  possession,  as  well  as  on 
8  legal  title.  Defendants  offered  evidence  that 
they  pardiased  the  land  at  sheriff's  sale  under 
an  execution  against  B.,  and  received  a  sher- 
iff's deed;  that  they  brought  ejectment  against 
plaintiff's  tenant,  and  recovered  possession,  and 
were  holding  possession  and  claiming  the  land 
when  plaintiff  brought  suit.  Plaintiff  was  not 
a  party  to  the  suit  by  defendants  against  his 
tenant  Held  admissible,  since  it  showed  de- 
fendants were  in  possession  under  color  of  title, 
which  ta.ct  constituted  a  defense  to  tdaintifTs 
right  to  recover  on  the  gronnd  of  previons  pos- 
session. 

3.  Since  both  plaintiff  and  defendants 
claimed  through  B.,  and  were  estopped  to  deny 
his  title,  and  it  appeared  that,  as  between  plain- 
tiff and  def^idants,  the  latter  acquired  B.'s  title 
b^  the  sheriff's  deed,  such  title  must  prevail,  in 
ejectment,  over  the  equity  arising  from  R.'s 
purchase,  and  the  mere  transfer  to  him  by  B. 
of  the  deed  from  W. 

Appeal  from  circuit  court,  Cionecuh  county; 
J.  R.  Tyson,  Judge. 

Action  of  ejectment  by  E.  B.  Horton 
against  James  Rose,  in  which  H.  W.  Bem- 
beim  &  Ck>.  were  permitted  to  come  In  and 
defend  as  Rose's  landlords.  From  ,a  judg- 
ment entered  on  the  verdict  of  a  jury  direct- 
ed by  the  court  In  favor  of  plaintiff,  defend- 
ants appeaL   Reversed  and  remanded. 


Famham  &  Crvan,  for  appenants.  Stall- 
worth  &  Burnett,  for  appellee. 

OOLBMAN,  J.  Appellee,  Horton,  sued  one 
James  Rose  In  the  statutory  action  of  eject- 
ment to  recov^  cwtain  lands  described  In 
the  complaint  Bemhelm  &  Co.,  being  the 
landlords  of  Rose,  came  In  and  defended. 
Both  parties  concede  the  legal  title,  at  one 
time,  was  vested-  in  Robert  B.  Witter.  The 
plaintiff  based  his  right  to  recover  upon  the 
following  facts:  Witter,  through  his  agent, 
Feagan,  for  a  consideration,  agreed  to  sell 
the  land  In  controversy  to  one  Betbea,  and  in 
pursuance  of  said  agreement,  in  the  year 
1886,  signed  a  deed  of  conveyance  of  the  land 
to  the  said  Bethea,  and  delivered  the  same 
to  Feagan,  agent  of  the  vendor,  to  be  deliv- 
ered to  Bethea  npon  the  payment  of  the  pur- 
chase money.  Bethea  declined  to  comply 
with  his  agreement  to  ptnrchase,  and  the 
deed  was  never  delivered  to  him.  Bethea 
never  went  into  possession  of  the  land,  and 
at  no  time  asserted  title  or  interest  In  the 
same.  One  Rose  then  proposed  to  purchase 
the  land  at  the  same  price,  which  proposi- 
tion was  accepted  by  Feagan.  Rose  paid 
Feagan  the  purchase  money,  who  thereupon 
delivered  the  deed  to  Rose,  which  purported 
to  convey  the  land  to  Bethea.  Rose  then 
took  the  Instrument  to  Bethea,  and  obtained 
from  him  an  indorsement  thereon  in  the  fol- 
lowing terms:  "Know  all  men  by  these  pres- 
ents, that  we,  Goodman  Bethea  *  *  *,  do 
this  day  transfer  the  within  deed  to  William 
H.  Rose."  This  deed  was  recorded.  Rose 
went  into  possession  of  the  land,  and  while 
in  possession,  claiming  it  as  his  own,  execut- 
ed a  mortgage  on  the  land  to  the  plaintiff, 
Horton,  and.  subsequently  surrendered  pos- 
session and  the  land  to  the  mortgagee,  in 
payment  of  the  mcK'tgage  debt  The  settle- 
ment between  Horton  and  Rose  was  not  in 
writing.  One  Reynolds,  by  permission  of 
Horton,  was  permitted  to  occupy  the  land 
as  his  tenant  This  statement  shows  plain- 
tlfTs  entire  title,  and  npon  which  he  recover- 
ed. It  will  be  seen  that  he  daims  title 
through  Bethea.  The  defendants  Bemhelm 
&  <3o.,  who  we-e  In  possession  by  their  ten- 
ant. Rose,  offered  to  introduce  proof  of  the 
following  facts  In  defense  of  the  action, 
which  were  excluded  by  the  court:  That 
they  recovered  judgment  against  Bethea,  the 
named  grantee  in  the  deed,  in  the  circuit 
court,  upon  which  execution  issued;  that  the 
lands  were  levied  npon  by  the  sheriff  as  the 
property  of  Bethea,  and,  after  due  notice, 
were  legally  sold  to  Bemhelm  &  Co.,  and  a 
deed  in  proper  form  executed  to  them  by  the 
sheriff;  that  they  brought  suit  In  ejectment 
against  Reynolds,  who  was  in  possession, 
and  recovered  judgment  against  him  for  the 
lands,  and,  by  virtue  of  a  writ  of  possession, 
were  put  in  possession  of  the  same,  and  were 
holding  and  claiming  them  as  thehr  own  at 
the  time  of  the  institution  of  the  present  ac- 
tion.  Horton,  the  landlord  of  Reynolds,  was 


Digitized  by 


Google 


Ala.) 


DONBGAN  9.  DONEOAIT. 


not  made  a  party  to  the  ejectment  salt 
against  his  tenant,  Reynolds.  The  defend- 
ants also  claim  title  throtigh  Bethea.  There 
are  but  two  or  three  propoBltlons  of  law  in- 
volved In  the  case. 

We  think  It  clear  that  neither  the  plaintiff 
nor  the  defendants  hold  the  legal  title,  and 
that  It  yet  remains  vested  In  Witter.  No 
title  passed  to  Bethea,  for  the  deed  from 
Witter  was  never  delivered  to  him,  and  con- 
sequently none  was  sold  by  the  sheriff;  and 
certainly  the  legal  title,  did  not  pass  to  Rose 
by  the  deed  to  Bethea,  or  by  a  mere  transfer 
by  Bethea  to  Rose.  Plaintiff  also  claimed 
the  right  to  recover  on  previous  possession. 
An  equitable  title  will  not  support  the  ac- 
tion of  ejectment  H(dllngaworth  v.  Walker 
(Ala.)  13  South.  6.  The  general  rule  Is  that, 
In  ejectment,  plaintiff  must  recover  on  the 
strength  of  his  legal  title,  and  not  on  the 
weakness  of  his  adversary's  title.  To  this 
general  rule  there  is  an  exception,  that  prior 
possession  is  sufficient  to  sustain  the  action 
against  a  mere  trespasser,  but  this  exception 
does  not  extend  as  against  a  person  In  pos^ 
session,  claiming  In  his  own  right,  under 
color  of  title.  Snedeoor  v.  Freeman,  71  Ala. 
140;  Gullmartln  v.  Wood,  76  Ala.  204;  Lucy 
V.  Raihxnd  Co.,  92  Ala.  248,  8  South.  800; 
Stephenson  v.  Reeves,  82  Ala.  582,  8  South. 
685;  Jernlgan  v.  Flowers,  84  Ala.  508,  10 
South.  437.  We  are  of  opinion  that,  If  the 
evidence  offered  by  Bemheim  &  Ck>.  had  been 
admitted,  its  tendency  was  to  show  that  their 
possession  was  under  color  of  title  and 
claim,  and  that  they  were  not  mere  tres- 
passers. It  was  offered  for  this  purpose,  so 
that  th^  might  set  np  the  outstanding  title 
in  Witter.    Authorities  supra. 

The  Judgment  against  Bethea,  and  the  Judg- 
ment In  the  ejectment  suit  against  Reynolds, 
to  which  Horton  was  not  a  party,  could  not 
be  legal  evidence  against  Horton,  as  affecting 
his  title,  unless  held  as  a  privy.  Hawes  v. 
Rucker,  94  Ala.  168,  10  South.  85.  But  when 
the  plaintiff  relied,  not  upon  a  legal  title  to 
recover,  but  simply  upon  his  previous  pos- 
session, which  alone  does  not  authorize  a  re- 
cover in  ejectment,  except  as  against  a  bare 
trespasser,  having  no  claim  under  color  of 
ttfle,  the  defendant  may  show,  If  he  can, 
by  legal  evidence,  the  character  of  his  pos- 
session, and  under  what  right  obtained.  No 
definition  of  "color  of  title"  can  be  given 
which  win  cover  all  cases,  but  we  are  clear 
in  the  proposition  that  a  person  who  holds 
a  sherltTs  deed  to  land,  in  all  respects  in 
due  form,  and  regular  upon  Its  face,  and  by 
virtue  of  such  a  deed  recovers  in  ejectment 
the  land  from  one  In  possession,  and  is  placed 
in  possession  by  an  order  of  cotirt  having 
jurisdiction  of  the  persons  and  subject-mat- 
ter, has  color  of  title,  and  cannot  be  said  to 
be  a  bare  trespasser.  Murray  v.  Doyle  (Ala.) 
11  South.  787;  Sedg.  &  W.  Tr.  TiUe  Land, 
I  780. 

This  decision  might  be  placed  upon  an- 
other principle.   In  ejectment  the  legal  title 


must  prev^  over  an  eqnlly.  As  between 
Horton  and  Bemheim  &  Co.,  both  of  whom 
claim  through  Bethea,— the  one  by  his  mere 
Indorsement  of  the  deed  to  Rose;  the  other, 
by  sheriff's  deed  under  execution  sale,— both 
are  estopped  from  denying  the  validity  of 
the  legal  title  of  Bethea  in  this  action.  Pol- 
lard V.  Cocke,  18  Ala.  188;  Smoot  v.  Lecatt,  1 
Stew.  690;  Sullivan  v.  McLaughlin,  80  Ala. 
— ,  11  South.  447.  Bethea  holding  the  legal 
title,  as  between  Horton  and  B^nheim,  It 
was  subject  to  levy  and  sale  under  execution. 
This  title  Bemheim  &  Co.  acquired  by  their 
purchase  and  the  sherifTs  deed.  In  a  court 
of  law  it  must  prevail  over  any  equity  ac- 
quired by  the  purchase  of  Rose,  and  the  mere 
transfer  of  the  deed  of  Witter  by  Bethea  to 
Rose. 

The  court  ^red  in  not  admitting  evidence 
of  the  Judgment  against  Bethea,  execution 
and  sale  of  the  land,  and  sherifTs  deed  to 
Bemheim  &  Co.  For  the  orrors  pointed  out 
the  case  must  be  reversed.  Reversed  and 
remanded. 


(un  Ala.  488) 

DONBGAN  V.  DONBGAN. 

(Supreme  Coart  of  Alabama.    May  23,  1894) 

TxnAxar  iv  Common— Whix  Rslation  Bxists— 

Debd  to  Husband  asd  Wirs  —  Divobob— Na- 

VUBE  or  Estate. 

1.  Where  husband  and  wife  acquire  an  es- 
tate by  the  entirety,  and  are  afterwards  di- 
vorced, they  then  hecome  tenants  in  commoii. 

2.  Under  the  statute  of  Alabama,  as  it  ex- 
isted in  1870,  vesting  married  women  with  the 
capacity  of  taking  estates  by  moieties,  a  deed 
conveying  property  to  husband  and  wife,  with- 
out any  dedaiation  therein  as  to  what  their  in- 
terest should  be,  creates  .the  same  estate  as  if 
the  deed  had  been  made  before  coverture. 

Appeal  from  chancwy  court,  Madison 
county;  Thomas  Cobb,  Chancellor. 

Action  by  Laura  Donegan  against  James 
Donegan  for  partition  of  a  certain  lot.  From 
a  decree  for  plaintiff,  defendant  appeals. 
Affirmed. 

The  bill  averred  the  marriage  of  the  com- 
plainant and  respondeat  in  1884,  and  that 
in  December,  1870,  they  purchased  the  lot 
in  question  from  one  Darwin  and  wife;  that 
on  September  13,  1892,  the  complainant  ob- 
tained a  decree  of  dlv(»i»  a  vinculo  mat- 
rimonii from  the  respondent;  and  that  the 
lot  conveyed  to  them  cannot  be  equitably 
divided  or  partitioned  without  the  sale  there- 
of. The  deed  from  Darwin  and  wife  recit- 
ed the  receipt  of  the  consideration  from 
"James  Donegan  and  wife,"  and  conveyed 
the  lot  to  "James  Donegan  and  wife." 

D.  D.  Shelby  and  S.  S.  Pleasants,  for  ap- 
pelant D.  L  White  and  Tancred  Betts, 
for  appellee. 

HARALSON,  J.  1.  The  deed  under  which 
the  parties  to  this  suit  hold  the  property 
sought  to  be  sold  for  division,  on  the  ground 
that  it  cannot  be  partitioned  in  Und,  convey- 
ed the  iNTopertT  to  the  husband  and  wifet 
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witboat  any  declaration  In  the  instrument,  as 
to  what  their  interest  or  tenancy  should  be. 
There  Is  no  doubt,  that,  under  such  a  deed, 
at  common  law,  tbe  husband  and  wife  ac- 
quired an  estate,  not  aa  Joint  tenants,  or 
tenants  in  common,— not  one  which  they  ao- 
Quired  I7  moieties,  but  by  entirety.  For  a 
full  discussion  of  an  estate  by  entirety,  with 
a  collection  of  the  English  and  American  au- 
thorities on  the  subject,  reference  may  be  tiad 
to  1  Devi.  Deeds,  {{  117,  U8;  Stew.  Husb.  & 
Wife,  {i  303-909. 

2.  But,  there  are  two  reasons  why  the 
complainant  and  defendant  do  not-  hold  this 
property  by  entireties.  After  they  acquired 
the  property  under  the  deed  to  them,  in  a 
proceeding  Instituted  for  that  purpose  In  the 
chancery  court  for  Madison  county,  the  com- 
plainant was,  on  the  13tb  of  September, 
1892,  by  the  decree  of  said  court,  regularly 
and  legally  divorced  from  the  bonds  of  matri- 
mony with  the  respondent.  This  destroyed 
the  common-law  fiction  of  unity— the  two  in 
one— of  the  two  persons  on  which  the  doc- 
trine of  estates  by  entirety  rested,  and 
rendered  them  tenants  in  common.  Stew. 
Husb.  &  Wife,  §  309;  Stew.  Mar.  &  Dlv. 
H  441-144;  Bish.  Mar.  &  Div.  {  716;  Hinson 
y.  Bush,  84  Ala.  36S,  4  South.  410;  Baggs 
▼.  Baggs,  65  Ga.  B90,  B91;  Harrer  T.  Wall- 
ner,  80  la  199,  204;  Lash  t.  Lash,  58  Ind. 
526,  528;    Depas  t.  Mayo,  11  Mo.  316. 

8.  And,  however  it  may  be  elsewhere,  this 
court  has  decided,  that  such  a  conveyance, 
und»  the  statutes  of  this  state  creating 
and  regulating  the  separate  estates  of  mar- 
ried women,— such  as  existed  at  the  date  of 
this  deed, — creates  the  same  estate  in  the 
parties,  as  if  It  had  been  made  before  the 
covMture;  that  being  invested  with  the  car 
padty  of  taking  by  mcrfeties,  the  reason  of  the 
rule  of  the  common  law,  that  they  should 
take  by  entirety,— pot  tout,  not  per  my,— 
has  ceased  to  exist  This  doctrine,  since 
first  announced,  has  been  recognized  by  re- 
peated subsequent  decisions.  Walthall  v. 
CkH-ee,  36  Ala.  728;  Sloan  v.  Frothlngham, 
72  Ala.  589,  608;  Holt  v.  Wilson,  75  Ala. 
59,  66;  Whitlow  T.  Echols,  78  Ala.  209; 
Houston  T.  Williamson,  81  Ala.  483,  1  South. 
193. 

The  only  error  assigned  against  the  decree 
of  the  court  below,  insisted  on  In  argument 
of  counsel  for  the  defendant  is,  that  the  com- 
plainant Is  not  entitled  to  the  relief  granted, 
<H>  the  ground,  that  the  deed,  by  which  she 
and  the  defendant  hold  the  property,  created 
In  them  an  estate  by  entireties,  not  subject 
to  sale  for  partition  or  division.  But,  as  we 
have  sem,  there  la  no  oror  in  the  decree 
on  that  aocouni;  and  it  is  affirmed.   Affirmed. 

OM  AU.ES7)   

REEVES  et  al.  r,  BROWM. 
(Supreme  Court  of  Alabama.    June  6,  1894.) 

F0BBCI.08TmB  or  HOBTOAOS — Vbnde. 

Under  Code,   t  3421,   where  a  mortga- 
gor  reddes  in  oae  ooanty  and  the  land  mort- 


gaged lies  in  another,  tlia  dianeery  court'  of 
either  of  auch  counties  has  jurisdiction  of  an 
action  to  foreclose  such  morteage,  and  the  com- 
plainant may  elect  in  which  county  he  will 
file  his  bill.  Ashnrst  v.  Gibson,  57  Ala.  5S6, 
and  Harwell  v.  Lehman,  72  Ala.  346,  followed. 
Boiling  V.  Munchus,  65  Ala.  568,  distinguished. 

Appeal  from  chancery  court,  Fayette  coun- 
ty;  W.  H.  Tayloe,  Judge. 

Bill  t^  3.  S.  Reeves  A  Co.  and  others 
against  John  A.  Brown  to  foreclose  certain 
mortgages  on  land  situated  in  Jefferson 
county,  Ala.  Defendant  is  a  resident  oC 
Fayette  county,  Ala.,  in  which  the  bill  was 
filed.  From  a  Judgment  sustaining  a  demur- ' 
rer  to  the  bill  on  the  ground  that  the  court 
of  the  latter  county  had  no  Jiuisdiction,  com* 
plalnante  appeal.    Reversed. 

McOuIre  &  Collier,  toe  appellants, 

HARALSON,  J.  1.  When  a  bill  is  filed  toe 
the  foreclosure  of  a  mortgage  on  real  estete, 
which  Is  situated  In  one  county,  and  the 
mortgagor  resides  In  another,  under  section 
3421  of  the  Code,  the  chancery  court  of  ei- 
ther district  or  county;— the  one  where  the 
mortgagor  resides,  or  the  one  where  the  real 
estete  or  a  material  portion  thereof  is  slto- 
ated,— has  Jurisdiction,  and  the  complainant 
may  elect,  at  his  pleasure,  in  which  of  the 
two  districts  or  counties  he  will  file  his  bllL 
Ashurst  V.  Gibson,  57  Ala.  586;  Harwell  r. 
Lehman,  72  Ala.  345. 

2.  There  Is  nothing  in  Boiling  v.  Munchus, 
66  Ala.  558,  as  the  learned  chancellor  seemed 
to  suppose,  which  conflicts  with  the  construc- 
tion given  this  statute  In  the  cases  above  cit- 
ed. In  that  case,  the  mortgagor  of  the  land 
the  bill  was  filed  to  foreclose  was  a  nonresi- 
dent, in  which  case,  the  stetnte  Itself  pro- 
vides, that  the  blU  must  be  filed  "In  the  dl»> 
trlct  where  the  subject  of  the  suit,  or  any 
portion  of  the  same  Is,  when  the  cause  of  ac- 
tion arose,  or  the  act  on  which  the  salt  waa 
founded  was  to  be  performed." 

The  court  below  erred  in  sustaining  the  i^ 
murrer  to  the  blU.    Reversed  and  remanded. 


a03  Ala.  U> 

McQueen  v.  state. 

(Supreme  C!onit  of  Alabama.    May  24,  1894,) 

HOMICIDI— FOBMBR   AOQUTITAI.  Or  FlKST  DbOBKB 

—  Plea  —  Explanation  or  Kpfkgt  bt  Pko8>- 
CDTOB — Dtinq  Declarations  —  lNgTRUCTioii»— 
HcRDBB  IN  Second  Dbqbbb — BELF-DErsNSB. 

1.  In  a  murder  case,  where  defendant  was 
Indicted  for,  and  pleaded  a  former  acquittal 
of,  murder  in  the  first  degree,  la  that  on  a  for- 
mer trial  he  was  convicted  of  murder  in  the 
second  degree.  It  was  not  reversible  error  for  the 
prosecutor  to  confess  such  plea,  and  explain  to 
the  jury  that  defendant  was  then  on  trial  for 
mnraer  in  the  second  degree  only,  and  that  they 
had  nothing  to  do  with  the  former  trial,  nor 
with  the  judgment  of  reversal  of  the  supremo 
court,  though  It  would  have  been  better  for  tho 
court  to  make  such  statement  to  the  jury. 

2.  Where  a  person  la  mortally  wounded, 
and  declares  that  he  is  going  to  die,  and  asks 
that  a  doctor  be  sent  tor.  It  Is  not  a  valid  ob- 
jection to  the  admission  of  his  declarations 
that  his  desires  for  a  physidan  showed  tliat  iM 
was  not  conscious  of  impending  death. 
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3.  It  is  not  error  to  charge  that  "murder 
In  the  second  degree  is  the  nnlawful  IcUling  of  a 
human  being  without  malice  aforethought,  but 
without  deliberation  and  premeditation. 

4.  On  a  trial  for  murder  in  the  second  de- 
gree, it  is  not  error  for  the  court  to  correctly 
define  to  the  jury  murder  in  the  first  degree 
where  he  prefaces  it  bj  saying  that  he  will 
do  so,  in  order  that  they  may  better  understand 
the  meaning  of  murder  in  the  second  degree, 
but  that  defendant  is  not  on  trial  for  murder  in 
the  first  degree. 

5.  It  is  not  error  to  refuse  an  instruction 
correctly  setting  forth  the  essentials  of  self-de- 
fense where  they  are  prefaced  by  the  statement 
that  if  the  jury  are  reasonably  satisfied  from 
the  evidence  that  deceased,  with  another,  threat- 
&xed  to  take  defendant's  life,  and  these  threats 
were  communicated  to  him,  and  that.  Just  be- 
fore and  at  the  time  of  the  rencounter,  de- 
ceased was  making  an  attempt  to  carry  out 
such  threats,  and,  at  the  time  of  the  rencounter, 
deceased  sought  the  conflict,  then  defendant 
might  act  on  snch  threats  and  the  other  evi- 
dence in  the  case,  since  such  language  is  mis- 
leading. 

6.  A  charge  as  to  self-defense  which,  in  re- 
ferring to  freedom  from  fault  on  the  part  of 
defendant  in  bringing  on  the  difficulty,  only  re- 

?.uires  that  he  should  be  "reasonably"  free  from 
anlt.  is  properly  refused. 

7.  Argumentative  instructions  ar*  properly 
refused. 

Appeal  fi-om  cii<cuit  coort,  Bntler  ooiinty; 
3.  R.  Tyson,  Judge. 

Peter  McQneen  was  convicted  of  mnrder 
In  the  second  degree,  and  appeala    Affirmed. 

For  prlM'  report,  see  10  South.  433. 

The  Indictment  upon  which  the  appellant 
was  tried  was  tor  murder  In  the  first  degree, 
and,  having  been  convicted  at  the  former 
term  of  the  circuit  court  of  Butler  county 
tfx  murder  In  the  seccnid  degree,  the  defend- 
ant pleaded  an  acquittal  of  murder  in  the 
first  degree  on  this  second  triaL  In  response 
to  this  special  plea,  the  blU  of  exceptions  re- 
cites that  "the  solicitor  for  the  state  replied 
to  this  special  plea,  and  stated  to  the  jury: 
The  state  confessed  the  plea  of  former  ac- 
quittal of  murd^  In  the  first  degree,  by  rea- 
son of  his  having  been  tried  upon  this  in- 
dictment and  convicted  of  murder  in  the 
second  degree,  and,  afto:  conviction  here,  he 
carried  the  case  by  appeal  to  the  supreme 
court,  where  It  was  reversed,  on  account  of 
the  errors  of  law  committed  In  the  trial; 
that  with  that  trial  you  have  nothing  to  do, 
and  It  should  not  have  any  effect  upon  your 
verdlct  in  this  trial  The  defendant  Is  not 
now  put  upcKi  trial  fw  murder  in  the  Ist  de- 
gree, but  comes  before  you  in  tills  trial  upon 
no'  higher  or  graver  charge  than  murder 
in  the  second  degree,  and  you  cannot  inquire 
Into  this  case  for  any  higher  charge  than 
murder  in  the  second  degree  and  the  lesser 
degrees  of  homicide  contained  In  the  charge. 
The  defendant  is  entitled  to  a  fair  and  im- 
partial trial  by  you,  and  you  cannot  look 
to  the  fact  of  his  former  conviction  In  this 
court,  nor  to  the  reversal  In  tiie  supreme 
court,  for  neither  can  shed  light  upon  the 
evidence  to  come  before  you  on  this  trial.' 
The  defendant  objected  to  above  statements 
of  the  s(iUclt<H:,  and  moved  to  exclude  them 
firom  the  Jury.    The  court  overruled  the  mo- 


tion to  exclude,  and  to  this  ruling  of  the  court 
the  defendant  excepted." 

Among  other  charges,  the  defendant  re- 
quested the  following,  and  separately  except- 
ed to  the  court's  refusal  to  give  each  ot 
them  as  asked:  (D)  "If  the  Jury  are  rea- 
sonably satisfied  from  the  evidence  that  Ab 
Chambers  [the  deceased],  with  another, 
threatened  to  take  the  life  of  defendant,  and 
these  threats  ware  communicated  to  the  de- 
fendant, and  that.  Just  before  and  at  the 
time  of  the  fatal  rencounter,  the  deceased 
was  making  an  attempt  to  carry  out  these 
threats,  and  had  theretofore,  and  at  the  time 
of  the  fatal  rencounter  the  deceased  sought 
the  conflict,  then  the  defendant  may  act  on 
these  threats  and  the  otbet  evidence  In  the 
case;  and  If  defendant  was  reasonably  tree 
from  fault  In  bringing  on  the  difficulty,  and 
there  was  no  reasonably  safe  way  of  escape 
open  to  defendant,  and  there  was,  reason- 
ably apparent,  actual  and  Impending  dan- 
ger to  his  life,  or  great  bodily  harm,  and  the 
defendant  fired  the  fatal  shot  under  this  rea- 
sonable belief  of  imminent  peril,  then  they 
should  acquit  the  defendant"  (4)  "Dying  dec- 
larations should  be  received  with  the  great- 
est caution  t^  the  Jury."  (6)  "From  the 
fact  that  experience  and  observation  show 
that  sometimes  hate  end  predudice  only  ex- 
pbe  with  Ufe,  and  that  men  seek  to  gratify 
a  spirit  of  revenge  In  the  face  of  Immediate 
death,  for  these  reasons,  and  from  the  fact 
that.  In  the  absence  of  a  cross-examination, 
the  whole  truth  may  not  be  dictated,  be- 
cause attentlou  Is  not  directed  to  some  dr- 
cnmstances,  or  unconscious  delusions  pro- 
duced by  surprise  or  alarm  are  not  dispelled, 
the  evidence  of  dying  declarations  should 
be  received  with  the  greatest  caution." 

Gamble  &  Powell,  for  appellant  Wm.  L. 
Martin,  Atty.  Oen.,  for  the  State. 

HEAD,  J.  We  are  unable  to  see  any  valid 
objection  to  the  remarks  of  the  solicitor  to 
the  Jury  when  replying  to  the  plea  of  former 
acquittal  of  the  higher  degree  of  the  crime 
charged.  It  was  well  tor  the  Jury  to  have 
such  an  explanation  made  to  them;  and 
whUe  It  would  probably  have  been  better 
for  the  court  to  have  made  it, '  th^e  vras 
no  legal  wrong  In  permitting  the  solicitor 
to  do  so. 

The  deceased  was  shot  In  the  back.  In 
the  region  of  the  kidneys,  with  a  shotgun, 
Infficting  a  woimd  with  an  orifice  of  about 
three  Inches,  and  which,  the  physician  said, 
shot  the  left  kidney  literally  to  pieces.  He 
was  shot  at  night,  and  died  the  afternoon 
of  the  next  day.  While  lying  on  the  ground, 
in  a  helpless  condition,  suffering  pain,  he 
repeatedly  declared  that  he  would  die,  that 
he  could  not  get  well,  though  at  the  same 
time  he  asked  that  a  doctCNr  be  sent  for. 
Not  long  after  making  these  dedaratiiMis, 
be  declared  that  the  defendant  shot  him. 
The  predicate  fw  the  admission  of  the  latter 
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ia  objected  to  as  Insufficient  to  show  the  ex- 
istraice,  in  the  mind  of  deceased,  of  a 
sense  of  Impending  death;  and  the  ohjection 
is  based  upon  the  fact  that  deceased,  while 
declaring  that  he  would  die,  yet  desired  that 
a  physician  he  seat  for.  We  think  there  is 
no  force  in  the  objection.  We  may  well  con- 
ceive how  a  person  in  the  condition  de- 
ceased was,  who  realized  his  condition,  and 
believed  he  was  going  to  die,  might  yet  de- 
sire the  iNTes^ice  of  a  physician  to  relieve 
bis  sufferings. 

There  was  no  «Tor  in  the  instruction  that 
"murder  in  the  second  degree  is  the  un- 
lawful killing  of  a  human  being  with  malice 
aforethought,  but  without  d^beration  and 
premeditation."  Code,  {  3725;  Ward  v. 
State,  96  Ala.  100,  11  Soatb.  217,  and  cases 
there  dted.  No  deHbtfation  or  premedltar 
tlon  Is  required  to  characterize  murder  in 
the  second  degree  beyond  that  necessarily 
involved  in  the  existence  of  malice.  Such 
Is  the  meaning  of  the  lnstructl<»i. 

The  ooui-t  said  to  the  Jury:  "I  will  de- 
fine to  you  murder  in  the  first  degree,  in  order 
that  you  may  better  understand  the  meaning 
of  murder  in  the  second  degree;  but  I  In- 
struct you  tliat,  under  the  pleadings  in  this 
case,  this  defendant  is  not  on  trial  for  mur- 
der in  the  first  degree;  but  I  simply  define 
murder  in  the  first  degree  in  order  that  you 
may  clearly  tind  distinctly  understand  and 
comprehend  the  definition  I  will  give  you 
of  murder  in  the  1st  [?]  degree  and  man- 
slaughter." The  court  then  defined  to  the 
Jury  murder  in  the  first  degree.  Bvidoitly, 
the  word  "1st,"  in  the  above-quoted  state- 
ment, to  which  we  have  annexed  the  in- 
terrogative point,  is  a  clerical  misprision, 
and  we  wUl  so  treat  it  It  should  have  read 
"second."  If  this  definition  to  the  Jury  of 
murder  in  the  first  degree  be  regarded  as 
abstract,  the  proposition  of  law  It  affirmed 
was  correct,  and  we  are  unable  to  see,  with 
the  explanation  the  court  gave,  how  it  could 
possibly  have  misled  the  Jury  to  the  prejudice 
of  the  defatdant.  It  was  no  doubt  true,  as 
the  court  thought,  that  the  Jury  could  better 
oomprehoid  the  qualities  of  murder  in  the 
second  degree,  when  given  to  them,  by  hav- 
ing a  dear  und»'standlng  of  the  qualities 
of  murder'  in  the  first  degree.  The  instruc- 
tion containing  no  error  of  law,  and  having 
no  tendency  to  mislead  the  Jury  to  the  preju- 
dice of  the  defendant,  it  cannot  afford  ground 
of  reversal. 

If  the  essentials  of  self-defense  were  hdd 
correctly  set  forth  in  charge  D,  requested 
by  defendant,  they  are  prefaced  by  the  state- 
ment that  "if  the  Jury  are  reasonably  satis- 
fied from  the  evidence  that  Ab  Chambers, 
with  another,  threatened  to  take  the  life  of 
defendant,  and  these  threats  were  communi- 
cated to  the  defendant,  and  that,  Just  before 
and  at  the  time  o<  the  fatal  rencounter,  the 
deceased  was  making  an  attempt  to  carry 
out  these  threats,  and  had  theretofore,  and  at 
the  time  of  the  fatal  rencounter  the  deceased 


sought  the  conflict,  then  the  defendant  may 
act  on  these  threats  and  the  other  evidence 
in  the  case."  This  language  was  calculated 
to  mislead  the  Jury  into  the  belief  that,  as 
a  matter  of  law,  the  defendant  had  the  right 
to  shoot  the  deceased  if  the  latter  had  threat- 
ened to  take  his  life,  of  which  he  had  been 
informed,  and  if.  Just  before  and  at  the  time 
of  the  fatal  rencounter,  the  deceased  was 
making  an  attempt  to  carry  out  the  threats, 
and  at  and  before  that  time  sought  the 
conffict;  and  we  are  of  opinion  that  this 
misleading  tendency  was  not  obviated  by 
following  up  the  Statement  with  a  cor- 
rect enunciation  of  the  principles  of  self-de- 
fense. But  the  charge  was  also  well  refused 
for  the  reason  that,  in  reference  to  freedom 
from  fault  on  the  part  of  defendant  in 
bringing  on  the  difficulty,  it  required  on- 
ly that  he  should  be  reasonably  free  from 
fault  The  law  admits  of  no  qualification  of 
this  requirement  The  defendant  must  have 
been  free  from  all  fault  or  wrongdoing  on  his 
part  which  had  the  effect  to  provoke  or  bring 
on  the  difficulty.  The  charge  was  properly 
refused. 

Charges  4  and  6,  requested  by  defend- 
ant, were  argumentative,  and  invaded  the 
province  of  the  Jury,  and  wa«  properly 
refused.    Ward  v.  State,  78  Ala,  441. 

The  other '  exceptions  are  not  specially  in- 
sisted on  in  the  argument  of  counsel.  We 
have  carefully  examined  them,  and  find  none 
well  taken.  There  is  no  error  in  the  rec- 
ord.   Affirmed. 


cm  Abu  tmy 

BUCEXBT  V.  OITNNINGHAM  et  aL 
(Supreme  Court  of  Alabama.    June  6.  1884.) 

LlABIUTT  or  liAMDIiORD  — LSAXAOB  VROIf  WaTSK 

Pipa. 

1.  In  an  action  by  tenants  against  a  land- 
lord for  Injuries  to  goods  caused  %  the  leakage 
of  a  water  pipe,  it  appeared  that  olaintiCFs  rent- 
ed the  lower  story  of  the  baildmg,  and  that 
defaidant  had  contnrf  of  the  upper  room  in 
whidi  the  leakage  oocnrred.  The  only  stopoock 
for  the  water  was  on  the  pavement,  though  the 
waterworlcs  board  had  established  a  role  that 
a  stopcock  should  be  provided  in  each  building. 
Flaintiffs  were  not  informed  of  water  iiipe, 
thoarii  it  could  be  seen  by  ordinary  examination, 
nor  did  they  request  that  the  water  be  cut  off. 
Plaintiffs  testified  that  they  thought  the  water 
was  cut  off.  Beld,  that  defendant  was  not  lia- 
ble on  account  of  hia  failure  to  have  the  water 
cut  off,  as  it  was  equally  the  duty  of  plaintiffs  to 
attend  thereto. 

2.  Nor  was  he  liable  for  failure  to  provide 
a  Btopco<^  inside  the  building,  as  a  person  lias 
a  right  in  the  matter  of  water  pipes  to  construct 
his  Qwn  building  according  to  his  own  pref- 
erences. 

Api>eal  from  city  court  of  Oadsden;  John 
H.  Disque,  Judge. 

Action  by  N.  L.  Cunningham  and  another 
against  M.  L.  Buckley.  There  was  Judg- 
ment for  plaintiffs,  and  defendant  appeals. 
Eevo^ed. 

Goodhue  &  Slbert,  for  appellant  Denson, 
Bilbro  &  Burnett,  for  appellees. 
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COLEMAN,  3.  The  plaintlffB,  Cnnidng^ 
ham  &  Aderbolt,  rented  from  Buckley  the 
lower  rooms  of  a  bnllding,  In  which  they  car- 
ried on  a-  millinery  business.  There  was  a 
water  pipe  leading  from  the  main  of  the 
waterworks  of  the  city  of  Attalla,  under 
ground,  to  the  rear  of  the  building,  and  up 
through  the  room  rented  by  plaintltrs,  to  an 
ripper  room  overhead,  by  means  of  which 
water  was  conducted  to  the  upper  story. 
On  account  of  a  freeze,  the  pipe  biurst  in 
the  upper  room,  and  the  water,  escaping 
therefrom,  leaked  through  upon  the  goods 
of  the  plalnttfTB  in  the  room  underneath,  and 
injured  them.  The  upper  room  was  unoccu- 
pied, and  was  under  the  exclusive  control 
of  the  landlord,  Buckley.  The  precise  negU- 
geace  averted  in  the  first  coimt  of  the  com- 
plaint is  "that  the  defendant  negligently 
failed  to  cut  the  water  off  from  said  upper 
story,"  eta  Tlie  negligence  averred  In  the 
second  count  is  "that  the  defendant  negli- 
gently failed  to  provide  a  shut  off  for  said 
water  pipe,  so  that  the  water  in  said  pipe 
could  be  shut  off,"  etc.  The  case  was  tried 
by  the  court,  wiUiout  the  Intervention  of  a 
Jury,  upon  the  pleas  of  the  general  issue 
and  contributory  negligence,  and  the  trial 
resulted  in  a  Judgment  for  the  plaintiffs. 

The  relation  of  landlord  and  tenant,  that 
the  water  was  not  cut  off,  the  bursting  of 
the  pipe  from  freezing  in  the  upper  room, 
the  running  of  the  water  through  the  floor, 
and  damage  to  the  goods,  were  fully  proven. 
There  was  no  evidence  that  the  pipe  Itself 
was  defective,  or  that  it  was  not  put  up  in 
a  {vopor  manner.  There  was  no  cut  off  to 
the  pipe  except  the  city  stopcock  In  front  of 
the  building.  Rule  5  established  by  the 
board  of  commissioners  of  the  waterworks 
provided  that,  "in  addition  to  the  stopcock 
near  the  curbstone  furnished  by  the  dty, 
each  attachment,  at  the  expense  of  the  con- 
sumer, must  be  provided  with  a  stop  and 
waste  cock,  conveniently  placed  inside  the 
premises,  under  the  control  of  the  occupant, 
to  be  used  in  case  of  leakage  of  the  pipe  or 
fixtures,  or  for  making  repairs,  and  to  pre- 
vent freezing."  There  was  no  stop  or  waste 
cock  attached,  as  provided  in  tlie  foregoing 
rule.  It  was  also  in  evidence,  without  con- 
flict, that  one  Prickett  "was  employed  by 
the  waterworks  to  turn  on  and  shut  off 
water;"  "that  it  was  his  duty  to  cut  off  the 
water  when  parties  requested  It"  It  was 
also  in  evidence  that  plaintiffs  were  not 
informed  when  they  rented  the  lower  room 
that  a  water  pipe  passed  up  through  it,  but 
this  information  was  not  Intentionally  with- 
held, and  the  pipe  was  open  to  be  seen  by 
ordinary  examination,  and  its  existence  and 
position  was  in  fact  known  to  plaintiffs 
several  days  before  the  damage.  Plaintiffs 
never  requested  either  the  landlord  or  Prick- 
ett to  cut  off  the  water.  One  of  the  plain, 
tiffs  testified  that  "she  supposed  the  water 
bad  been  turned  off,  and  had  no  idea  there 
was  any  water  In  the  pipe."    From  these 


facts  the  court  declared,  as  matter  of  law, 
that  the  landlord  was  liable.  Our  opinion 
is  that,  under  the  evidence,  the  plaintiffs 
had  as  much  authority  over  the  city  stop- 
cock as  the  defendant,  and  the  defendant 
owed  them  no  duty  to  see  that  the  water 
was  cut  off,  at  least  until  notified  and  re- 
quested to  do  so.  The  testimony  is  full  that 
it  was  the  duty  of  Prickett  "to  cut  off  the 
water  when  parties  requested  It"  Plaintiffs 
were  themselves  negligent  in  merely  "sup- 
posing the  water  had  been  turned  off."  It 
was  their  duty  to  know,  and  it  was  viithin 
their  power  and  was  their  privilege  to  liave 
guarded  against  the  cause  of  damage.  It 
follows  that  the  plaintifFs  were  not  entitled 
to  recover  under  their  first  count 

The  second  count  charges  that  "the  de- 
fendant negligently  failed  to  provide  a  shut 
off  for  said  watar  pipe,  so  that  the  water  in 
said  pipe  could  be  shut  off."  If  it  be  con- 
ceded that  the  defendant  was  negligent  in 
the  matter  alleged,  there  is  no  evidence  to 
show  that  it  proximately  contributed  to  the 
damage.  PlalntUEs  made  no  complaint  on 
this  account;  made  no  attempt  to  cut  the 
water  off;  made  no  request  fo  have  It  done. 
There  vras  a  city  shut  off  convenient  to 
plaintiffs,  and,  according  to  the  evidence, 
there  was  an  employ^  whose  "duty  it  was 
to  cut  off  the  water  when  requested."  More- 
over, we  are  of  opinion  that  every  man  has 
a  perfect  right  In  the  matter  of  water  pipes 
or  other  conveniences,  to  construct  his  own 
buildings  aocradlng  to  his  own  preferences, 
either  with  or  without  them.  Tbere  being 
no  latent  defects  or  fraud  or  concealment  a 
tenant  takes  a  building  as  it  is,  regulating 
the  price  acoordidg  to  the  value,  increased  or 
diminished  by  its  condition  and  conveniences. 
If  the  building  or  room  has  a  water  pipe 
through  i't  and  there  is  no  stop  or  waste 
cock,  the  tenant  knows  it  when  he  rents  the 
building,  fixes  its  rental  value  accordingly, 
and,  unless  it  is  provided  otherwise  by  con- 
tract he  assumes  the  risk  incident  to  its  con- 
dition. Jaffe  V.  Hartean,  66  N.  T.  396;  Cow- 
en  ▼.  Sunderland,  145  Mass.  363,  14  N.  E. 
117;  Doupe  v.  Genin,  6  Am.  Rep.  47;  Gill 
T.  Mlddleton,  105  Mass.  477;  Davidson  v. 
Fischer,  11  Colo.  583;  McCarthy  v.  Bank, 
74  Me.  315.  We  fully  realize  the  maxim 
"sic  ntere  tuo  ut  alienum  non  laedas"  when 
this  rule  applies,  and  also  the  liability  of  an 
upper  tenant  or  a  landlord  who  controls  an 
upper  story,  for  all  damages  sustained  by 
one  occupying  an  under  story  or  room, 
caused  by  any  culpable  negligence  of  such 
landlord  w  upper  tenant  The  fact  that  the 
landlord  controlled  the  upper  room  in 
which  the  pipe  burst  adds  nothing  to  his  re- 
sponsibility in  this  case.  If  the  upper  room 
had  been  occupied  by  a  tenant  with  abso- 
lute control,  to  the  exclusion  of  the  landlord, 
such  tenant  under  the  evidence,  would  not 
be  liable  for  the  damage;  neither  would  the 
liability  of  the  landlord  by  reason  of  such 
tenancy  be  lessened.    There  was  no  defect  In 
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the  pipe,  and  there  was  no  neglect  of  dnty 
pertaining  to  the  upper  story,  where  the 
break  occurred.  The  neglect.  If  any,  was  In 
not  shutting  off  the  water;  If  a  duty,  one 
the  landlord  owed  to  the  occupants  of  the 
lower  rooms  as  much  as  to  an  occupant  of 
the  upper  room.  The  cases  of  Jones  v. 
Freldoiburg,  66  Oa.  505,  and  Rosenfleld  t. 
Arrol,  4A  Minn.  395,  46  N.  W.  768,  and  others 
of  like  Import  do  not  apply.  Here  the  lia- 
bility. If  it  exists,  lies  bdilnd— further  back 
than — the  occupeucy  or  control  of  the  upper 
story;  It  Is  in  the  negligent  failure  to  cut 
off  the  water  ftom  the  pipes,— a  duty  owing 
to  plaintiffs,  If  it  be  such,  without  reference 
to  the  ownership  or  occupancy  of  the  upper 
story.  To  declare,  as  matter  of  law,  growing 
out  of  the  relationship  of  landlord  and  ten- 
ant, independoit  of  contractual  obligation, 
that  the  landlord  owed  a  duty  to  his  ten- 
ants. In  anticipation  of  a  freeze,  to  see,  for 
the  protection  of  his  tenants,  that  the  water 
was  cut  off  from  the  pipes,  when  the  facts 
diow  that  the  tenants  have  equal  authority 
and  privilege  to  shut  the  water  off,  or  cause 
it  to  be  shut  off  at  their  request,  as  the  land- 
lord would  be  to  lay  down  a  rule  of  law 
unwarranted  by  any  just  principle  or  any 
precedent  which  we  have  discovered.  Under 
the  evidence,  the  verdict  should  have  been  for 
the  defendant  A  Judgment  will  be  here 
rendered  to  that  effect  Reversed  and  ren- 
dered. 


ao3  Ala. 


HAWKINS  V.  DUNCAN. 


(Supreme  Court  of  Alabama.   June  6, 1884) 
CoBONBB'B  Jdrt— Fees  — AlmVakob  bt  Couhtt 

CtoMMIgSIOKEKS. 

Cr.  Code,  {  4888.  provides  that  the  com- 
pensation of  petit  and  grand  jurors  shall  be 
preferred  claims,  and  payable  on  the  certificate 
of  the  clerk  of  the  conrt  without  being  subject 
to  audit  and  allowance  by  the  county  commis- 
sioners; section  4885  provides  that  jurors  on  a 
coroner's  inquest  are  entitled  to  the  same  com- 
pensation allowed  grand  and  petit  jurors,  "to  be 
paid  in  the  same  manner;"  section  4876  provides 
that  fees  for  the  holding  of  an  Inqnest  shall  be 
paid  out  of  the  county  treasury,  when,  in  the 
opinion  of  the  court  of  county  commissioners, 
the  inqnest  should  have  been  held.  Hdd,  that 
coroners'  certificates  for  jurors'  fees  are  not  pay- 
able without  their  first  being  audited  and  al- 
lowed by  the  court  of  county  commissioners. 

Appeal  from  circuit  conrt  Jefferson  coun- 
ty; James  J.  Banks,  Judge. 

Action  by  W.  M.  Duncan  against  Kenneth 
F.  Hawkins.  There  was  a  judgment  for 
plaintiff,  and  defendant  appeals.     Reversed. 

William  I.  Orubb,  for  appellant  Z.  T. 
Rudulph,  for  appellee. 

BRICKELL,  0.  J.  The  action  commenced 
by  the  appellee,  as  plalntlfl,  before  a  justice 
of  the  peace.  Is  founded  on  the  official  bond 
of  appellant  as  county  treasurer  of  the  coun- 
ty of  Jefferson.  The  alleged  breach  of  the 
bond  consists  In  the  refusal  of  the  appellant 
AS  county  treasurer,  having  money  In  his 


hands  sufficient  to  pay,  on  presentment  and 
demand,  a  certificate  Issued  to  him  by  the 
coroner,  as  his  compensation  as  a  juror  upon 
an  inqnest  held  by  the  coroner.  -The  jus- 
tice of  the  peace  rendered  a  judgment 
against  the  appellant,  from  which  he  ap- 
pealed to  the  circuit  court  A  complaint 
was  filed  by  the  appellee,  to  which  the  ap- 
pellant demurred,  assigning  three  causes  of 
demurrer,  which  are  reducible  to  a  single 
proposition;  that  the  complaint  not  alleg- 
ing that  the  claim  had  been  presented  to, 
audited  and  allowed  by,  the  court  of  county 
commissioners,  did  not  state  a  substantial 
cause  of  action.  The  demurrer  was  over- 
ruled, and  judgment  rendered  against  the 
appellant 

The  compensation  of  grand  and  petit  jur- 
ors is  a  preferred  dalm,  payable  from  the 
county  treasury,  on  the  certificate  of  the 
clerk  of  the  court  In  which  the  service  was 
rendered,  and  is  not  subject  to  audit  and 
allowance  by  the  court  of  county  commis- 
sioners. Code,  i  908;  Cr.  Code,  §  4883.  The 
statute  providing  for  the  compensation  of 
jurors  summoned  by  a  coroner  to  hold  an  in- 
quest declares  that  they  "are  entitled  to 
the  same  compensation  allowed  grand  and 
petit  jurors,  to  be  paid  in  the  same  manner." 
Cr.  Code,  8  4885.  As  the  compensation  for 
grand  and  petit  jurors  is  not  subject  to  au- 
dit and  allowance  by  the  court  of  county 
commissioners,  but  is  payable  on  the  certifi- 
cate of  the  clerk  of  the  court  the  argument 
Is,— and  it  seems  to  have  prevailed  in  the 
court  below,— that  the  compensation  of  jur^ 
ora  summoned  by  the  cormter  to  hold  an  in- 
quest must  be  paid  on  the  certificate  of  the 
coroner,  and  is  not  subject  to  the  audit  and 
allowance  of  the  commissioners'  court  The 
argument  Is  based  wholly  on  the  words 
"paid  In  the  same  manner."  These  words 
are  not  capable  of  an  Interpretation  which 
will  render  applicable  to  the  members  of  a 
coroner's  jury  all  the  terms  of  the  statutory 
provisions  touching  the  compensation  of 
grand  and  petit  jurors,  the  evidence  of  the 
compensation  which  is  essential  to  charge  it 
on  the  county  treasury,  and  which  author- 
izes Its  payment  The  coroner's  jury  Is  not 
a  constituent  of  a  court  of  record;  there  is 
no  clerk  to  certify  the  compensation,  and  a 
certificate  by  whom  becomes  the  exclusive, 
—and.  In  tJie  absence  of  fraud,  the  unim- 
peachable—evidence of  the  compensation  to 
which  the  Juror  is  entitled.  Properly  In- 
terpreted, the  words  mean  no  more  than 
that  the  compensation  of  the  coroner's  Jury 
must  be  paid  from  the  county  treasury.  If 
It  bad  been  Intended  they  should  have  a 
larger  signification,  withdrawing  the  claim 
from  the  operation  of  the  general  statute 
subjecting  all  claims  to  the  audit  and  al- 
lowance of  the  court  of  county  commission- 
ers, there  would  have  been,  as  there  Is  when 
a  claim  Is  excepted  from  the  operation  of 
these  statutes,  a  mode  of  verifying  or  an* 
tbenticatlng  the  claim  prescribed. 
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What  te  ooncIusiTe  la  that  this  statute 
most  be  constmed  In  connection  with  sec- 
tioa  4876,  which  declares  that  "fees  for  hold- 
ing an  inquest  shall  be  paid  out  of  the  coun- 
ty treasury,  when,  in  the  opinion  of  the 
court  of  county  commissioners  or  board  of 
rerenae,  the  inquest  should  have  been  held." 
It  may  be  supposed  this  section  refers  only 
to  the  fees  enumerated  or  specifically  men- 
tioned in  the  secticm  immediately  preceding, — 
the  fees  of  the  coroner.  The  words  of  the 
section  are  general,  comprehending  all  fees, 
for  holding  an  inquest,  payable  out  of  the 
county  treasury.  Making  them  so  payable, 
when,  in  the  opinion  of  the  court  of  county 
commissioners,  the  inquest  should  have  been 
held,  is  in  harmony  with  the  general  policy 
of  the  statutes  to  submit  all  claims  against 
the  county  to  the  audit  and  allowance  of 
that  court  There  can  be  no  substantial 
reason  assigned  for  singling  ont  the  fees  or 
compensation  of  the  jurors,  making  them 
payable  though  the  court  of  county  com- 
missioners is  of  the  opinion  the  inquest 
ought  not  to  have  been  held,  and  excluding 
the  coroner  and  the  physician  or  surgeon. 
We  are  of  the  opinion,  before  a  juror  sum- 
moned by  a  coroner  to  hold  an  inquest  Is 
entitled  to  compensation  payable  from  the 
county  treasury,  the  claim  must  have  been 
audited  and  allowed  by  the  court  of  county 
commissioners.  The  circuit  court  erred  In 
overruling  the  demurrer  to  the  complaint, 
and  the  judgment  must  be  reversed,  and  a 
judgment  here  rendered  for  the  appellant, 
and  the  appellee  will  pay  the  costs  in  this 
court  and  in  the  court  below.  Beversed  and 
iead«red. 


(l(tt  Ala.  to.) 

SCHALL  et  al.  v.  WBIL  et  al. 
(Supreme  Court  of  Alabama.    May  24,  1884.) 

FajLCDUUSHT  CONVKIASOBS— SurricMNOT  o»  Evi- 
DENOS.- 

Where  the  bill  avers,  and  complainants' 
proof  shows,  that  their  claim  against  an  alleged 
frandulent  grantor  was  in  existence  before,  and 
at  the  time  of,  the  conveyance  to  the  grantee, 
and  defendant  offers  no  proof,  bnt  relies  on  the 
denials  in  his  answer,  and  the  recital  of  consid- 
eraticm  in  bis  deed,  a  decree  that  the  oonv^anoe 
is  frandnlent  is  proper. 

Appeal  from  chancery  court,  Lauderdale 
county;  Thos.  Cobbs,  Chancellor. 

Bill  by  Henry  Weil  and  another  against 
Charles  Schall  and  another  to  set  aside  as 
fraudulent  a  conveyance  of  land.  Judgment 
for  plaintiffs,  and  defendants  appeaL  Af- 
firmed. 

The  bill  alleges,  that  on  the  Sd  day  of 
October,  1892,  complainants  recovered  a  judg- 
ment against  William  Schall,  for  $173.70, 
and  $30  costs,  In  the  district  court  of  Lauder- 
dale county,  which  judgment  was  founded 
upon  an  Indebtedness  contracted  by  said 
Scliall  with  complainants,  prior  to  March  14, 
1892,  and  that  the  same  is  sail  unsatisfied; 


that  on  the  14tb  of  March,  1892,  said  Wil- 
liam Schall  conveyed  to  defendant,  Charles 
Schall,  his  brother,  for  a  recited  considera- 
tion of  $8,000,  cash  in  hand  paid,  his  un- 
divided half  interest  in  certain  lands  de- 
scrll)ed  in  the  bill;  that  for  several  years 
priOT  to  March  14,  1892,  said  WllUam  Schall 
had  been  engaged  In  running  a  grocoy  at 
Florence,  Ala.,  and  prior  to  that  date,  was 
indebted  to  complainants  and  other  creditors, 
for  goods,  wares  and  merchandise  fmmlshed 
to  him,  and  on  information  and  belief,  com- 
plainants charge,  that  be  was  so  indebted, 
to  the  extent  of  $2,500,  and  his  creditors 
were  pressing  said  Scliall  for  payment;  that 
about  six  weeks  prior  to  March  14,  1882, 
and  about  a  month  or  six  weeks  prior  to  the 
spring  term  of  the  circuit  court  of  Lauder- 
dale county,  for  1882,  said  William  Schall 
left  said  comity,  and  went  to  the  state  of 
Ohio,  leaving  his  Indebtedness  to  complain- 
ants and  others  unpaid,  and  frmn  Ohio  he 
sent  a  deed  conveying  his  lands  and  lots 
in  said  county,  described  in  the  bill,  to  his 
brother,  Charles  Schall.  And  it  is  aveired, 
that  the  real  estate  described  in  the  bill 
was  worth  the  sum  of  $3,000,  at  the  time  it 
was  conveyed  to  said  Charles  Schall,  bnt 
It  is  charged  that  said  conveyance  was  vol- 
untary and  without  consideration,  and  was 
made  for  the  purpose  of  preventing  said 
property  from  being  subjected  to  the  satis- 
faction of  said  indebtedness  due  from  said 
William  Schall  to  the  complainants  and  his 
other  creditors,  and  toe  the  purpose  of 
hindering,  delaying  and  defrauding  the  cred- 
itors of  William  Schall.  The  bill  contains 
the  alternative  statement,  that  If  complain- 
ants are  mistaken  in  stating  that  said  con- 
veyance was  wholly  voluntary  and  without 
consido-ation,  then  complainants  charge,  that 
the  consideration  expressed  in  said  deed  Is 
in  large  part,  if  not  altogether  simulated; 
that  Charles  Schall  has  not  paid  William 
Schall  the  consideration  mentioned  In  said 
deed,  for  said  lands;  that  he  holds  the  In- 
terest of  William  Schall  in  said  lands,  upau 
some  secret  trust  for  the  benefit  of  said  Wil- 
liam, and  for  the  purpose  of  shielding  the 
said  property  from  being  subjected  to  the 
satisfaction  of  the  debts  due  from  said 
William,  at  the  time  said  conveyance  was 
executed,  and  It  is  averred  that  said  con- 
veyance was  executed  tor  the  purpose  of 
hindering,  delaying  and  defrauding  the  cred- 
itors of  said  William.  The  prayer  is,  that 
said  conveyance  be  declared  fraudulent  and 
void,  and  for  a  sale  of  said  William  Schall's 
undivided  half  Interest  in  said  lands,  or  sp 
much  th»eof  as  may  be  necessary  for  the 
satisfaction  of  the  amount  due  complainants, 
and  costs  of  this  suit,  and  for  general  re- 
lief. The  bill  was  taken  s^  confessed,  as 
to  William  Schall.  The  defendant,  Charles 
Schall,  answered,  that  he  bad  no  knowledge 
of  the  indebtedness  of  said  William  to  com- 
plainants, as  averred  in  the  bill,  and  re- 
quired   proof  tb»eof;    that  It  ia  true,  as 
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charged,  that  on  the  14th  March,  1892,  said 
WllUam  ocmveyed  to  him,  for  the  considera- 
tion mentioned  In  the  deed,  one-half  Interest 
in  the  lands  described  in  the  bill,  but  avers 
that  there  la  a  mistake  In  the  deed;  that  said 
William  Intended  to  convey  his  one-half  in- 
terest in  73  acres  lying  in  section  2,  town- 
ship 3,  range  11  west.  In  said  comity,  in- 
stead of  the  two  qnarter  sections  particularly 
described  in  the  bill;  that  said  William  nev- 
er owned  or  possessed  said  lands  or  any  in- 
terest therein,  except  the  73  acres  above 
stated,  and  that  respondent  does  not  set  up 
any  claim  to  said  two  quarter  sections  of 
land,  except  the  73  acres  In  section  2,  town- 
ship 3,  range  11  west,  being  a  part  of  the 
west  one-half  of  said  quarter  section;  that 
respondent  wiU  correct  said  deed  from  said 
William  to  him  in  (order  to  conform  said  con- 
tract of  sale  to  the  true  Intentions  of  the  par- 
ties; that  he  does  not  know  whether  said 
William  owed  complainants  anything  or  not, 
and  does  not  know  to  whom  he  was  in- 
debted, nor  in  what  sum  or  sums.  If  any, 
nor  that  his  creditors  were  pressing  bim. 
It  was  admitted,  that  said  WlUlam  left 
this  state  about  the  first  of  the  year  1892, 
and  was  living  in  the  state  of  Ohio;  tliat  the 
allegations  of  the  bill  as  to  said  conveyance 
b^ng  voluntary,  and  made  for  the  purpose  of 
shielding  said  propei-ty  from  the  payment  of 
the  debts  of  said  William,  are  untrue,  as 
stated;  that  he  paid  said  WlUlam  a  full  and 
valuable  consideration  for  the  property  con- 
veyed by  hlnr,  evidenced  by  said  deed,  and 
that  the  allegations,  to  the  eftect,  that  the 
consideration  mentioned  In  said  deed  Is,  In 
large  part,  if  not  altogether  simulated,  and 
that  respondent  has  not  paid  to  said  Wil- 
liam the  consideration  mentioned  In  said  deed 
for  said  lands,  and  that  he  holds  the  Into-est 
of  said  WlUlam,  upon  secret  trust  for  the 
benefit  of  said  WlUlam,  for  the  purposes  and 
with  the  Intent  expressed  In  the  bUl,  are  un- 
founded and  untrue;  that  respondent  has 
paid  a  valuable  consideration  for  said  prop- 
erty, and  owes  said  William  nothing  on  the 
purchase  of  said  lands.  On  the  trial,  the 
complainants  Introduced  the  transcript  of 
the  Judgment  in  their  ftvor  against  said  Wil> 
Ham  SchaU,  in  the  district  court  of  Lauder- 
dale county,  rendered  as  stated  In  the  biU, 
the  decree  pro  confesso  against  said  WlUlam, 
and  the  deposition  of  Henry  Well,  a  mem- 
ber of  the  complainant  firm,  who  testified 
that  WlUiam  SchaU  contracted  the  debt  on 
which  said  Judgment  was  founded,— $81.40  of 
it  on  12th  September,  1891,  and  $80.75  on 
November  7,  1891,— and  that  the  Judgment 
has  never  been  paid.  The  defendant  Intro- 
duced no  proofs.  The  defendant  moved  to 
dismiss  the  bill  for  want  of  equity.  The 
court  renaered  its  decree  overruling  that  mo- 
tion, and  decreeing  relief  to  complainants, 
and  holding  that  said  conveyance  was  made 
to  hinder,  delay  and  defraud  the  creditors  of 
said  WlUiam,  and  was  null  and  void  as  to 
complainants,  and  condemning  the  interest 


of  said  SchaU  In  said  lands,  to  pay  the  debt 
owing  by  him  to  complainants. 

Pickett  &  Crow,  for  appeUant   B.  M.  Jack 
son,  for  appeUees. 

HABALSON,  J.  This  is  a  contest  between 
the  -appeUees,  creditors  of  the  grantor,  and 
the  grantee  in  a  conveyance,  on  a  biU  filed 
by  the  former,  assailing  the  validily  of  the 
conveyance,  as  having  been  made  to  hinder, 
dday  and  defraud  the  complainants,  who 
were  creditors  of  the  grantor,  at  the  time  the 
conveyance  was  made.  In  such  a  contest, 
the  onus  of  proving  that  the  conveyance  was 
founded  on  an  adequate  and  valuable  con- 
sideration. Is  upon  the  grantee.  Tiie  bUl  in 
this  case  averred,  and  the  proof  showed,  that 
complainants'  claim  against  the  aUeged 
fraudiUent  grantor  was  in  exlstoice  liefore, 
and  at  the  time  of  conveyance  to  the  gran- 
tee. It  has  long  been  settled  In  this  state, 
that  in  a  controversy  of  this  character,  the 
recital  of  the  consideration  of  a  deed  thus  as- 
saUed,  is  not  evidence  against  the  credited, 
and  Is  the  mere  declaration  or  admission  of 
the  grantor,  as  between  him  and  the  grantee. 
Thwe  was  no  proof  on  the  part  of  the  gran- 
tee as  to  the  consideration  of  this  deed.  He 
reUed  upon  the  denials  in  his  answer,  and 
supposed,  these  put  the  burden  of  proof  of 
the  allegations  of  the  blU  on  the  complain- 
ants. Under  our  uniform  rulings,  we  most 
regard  the  conveyance  as  voluntary  and 
fraudulent  Hubbard  v.  AUen,  59  Ala.  283; 
HamUton  v.  BlackweU,  60  Ala.  545;  Zelm- 
nidter  v.  Brlgham,  74  Ala.  598;  Thorington 
V.  City  Council  of  Montgomery,  88  Ala.  652, 
7  South.  363;  Gbipman  y.  Olennon  (Ala.)  13 
So.  823.  There  was  no  error  In  the  decree  of 
the  diancery  court,  and  It  must  be  affirmed. 
Affirmed. 


(in  Ala.  410 
THOMASON  et  al.  v.  LEWIS. 
(Supreme  C!ourt  of  Alabama.    June  6, 1804w) 
CoHDiTlONAi.  SAI.B— Waives  or  Riobt  to  B«- 

TAKS  PROPBBTT. 

1.  Where  personal  property  is  sold  coadi- 
tionally,  the  titld  to  remain  in  the  vendor  nntU 
the  price  is  paid,  the  vendor,  by  going  for  inch 
price  and  obtaining  jndgment,  does  not  waive 
nis  right  to  retake  the  property. 

2.  If  the  vendor,  by  attachment  or  exeention 
against  the  vendee,  levies  on  the  property  as  be- 
longing to  the  vendee,  he  wiU  l>e  deoned  to  have 
abandoned  his  daim. 

Appeal  from  city  court  of  Annlston;  James 
W.  Lapsley,  Judge. 

Action  of  trover,  brought  by  B.  M.  liewls, 
for  the  use  of  Matthews  &  Whiteside,  against 
B.  P.  Thomason  and  the  Thomaaon  Grocery 
(Company,  to  recover  for  the  wrongful  conver- 
sion of  an  engine  and  boUer.  The  plaintifC 
demurred  to  defendants'  plea.  The  demurrer 
was  sustained,  and  defendanta  appeal.  Af- 
firmed. 

The  said  engine  and  boU^  had  been  sold  by 
B.  M.  Lewis  to  EUis  &  Strong,  who  gave 
notes  tor  the  iHirchase  prioe^  the  title  to  the 
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property  bdng  retained  by  said  Lewis  until 
tbe  notes  were  paid  in  fnlL  The  complaint 
averred  tbat  the  notes  were  duly  transferred 
and  assigned  to  Matthews  &  Whiteside  by  E. 
M.  Lewis,  the  latter  agredng  to  hold  the  title 
to  the  said  engfine  and  boiler  for  the  use  of 
said  Matthews  &  WlUteslde  until  said  notes 
were  paid  in  full.  Tills  appeal  is  taken  from 
the  Judgment  of  the  city  court  sustaining  the 
demuirer  of  the  ijdaintlff  to  the  defendants' 
pleas,  and  the  only  errors  assigned  are  based 
upon  the  rulings  of  the  court  upon  the  plead- 
ings. 


K  H.  Hanna,  for  appellants. 
Whiteside,  for  appellee. 


Matthews  & 


OOLBMAN,  3.  The  action  Is  In  trover, 
and  was  brought  by  E.  M.  Lewis  for  the  use 
of  Matthews  &  Whiteeides.  The  defendant* 
Interposed  a  demurrer  to  the  complaint,  and, 
the  demurrer  having  been  overruled,  pleaded 
substantially  the  following  facts,  by  special 
pleas  in  defense  of  the  action:  E.  M.  Lewis 
sold  conditionally  to  Ellis  &  Strong  the  per- 
sonal  property  the  subject  of  the  present 
litigation.  Ellis  &  Strong  mortgaged  the 
same,  and  upon  its  foreclosure  the  appellants 
became  the  purchaser.  Ellis  &  Strong  exe- 
cuted their  several  promissory  notes  to  E. 
M.  Lewis  for. the  purchase  money,  the  ven- 
dor retaining  the  legal  title  in  himself  until 
the  payment  of  the  purchase  money.  E.  M. 
Lewis,  the  vendor,  transferred  the  unpaid 
notes  to  Matthews  &  Whiteside,  he  agreeing 
to  retain  the  title  to  the  prop«ty  for  their 
benefit  and  i»t>tection.  Matthews  &  White- 
side sued  the  notes  to  judgment,  but  the 
judgment  has  not  been  paid.  Thomason  et 
al.  refused  to  surrender  the  property,  and 
the  present  action  was  instituted  by  Lewis 
for  the  use  of  Matthews  &  Whiteside.  Up- 
on demurrer  the  pleas  were  held  insufficient 
The  case  is  brought  up  under  the  special  act 
establishing  the  Annlston  city  court 

The  proposition  of  law  asserted  by  tbe  ap- 
pellants is  that  the  transfer  of  the  notes  to 
Matthews  &  Whiteside,  and  their  suit  upon 
the  notes,  converted  the  conditional  sale  into 
an  absolute  sale  of  the  property  to  Ellis  ft 
Strong;  that  Lewis  had  the  election,  upon  a 
faOure  to  pay  the  notes  at  maturity,  to  retake 
possession  of  the  property,  or  to  pursue  the 
collection  of  tbe  debt,  but  could  not  pursue 
both  remedies,  and,  having  elected  one,  he 
thereby  waived  or  lost  the  right  to  pursue  tbe 
other.  We  do  not  understand  this  to  be  the 
law  in  regard  to  conditional  sales  of  tlie 
character  of  the  one  under  consideration. 
No  doubt.  If  the  plalntlflFB  recover  in  the 
present  action,  the  title  to  the  property  will 
vest  in  the  purchaser,  and  the  debt  contract- 
ed for  the  purchase  money  will  be  thereby 
extinguished;  and  it  is  equally  true  that  if 
tbe  purchase  money  for  the  property  had 
been  paid,  the  vendor's  title  would  have 
passed  to  the  purchasers,  and  this  whether 
voluntarily  paid,  or  forced  by  legal  process. 


It  Is  also  the  law,  as  applicable  to  tibe  pres- 
ent case,  and  the  respective  rights  of  the 
parties,  that  If  the  plalntifrs,  by  attachment 
or  execution  on  their  judgment  had  levied 
upon  the  property  in  question  as  the  prop- 
erty of  the  defendant  debtor,  or  by  any  other 
unequivocal  act  bad  recognised  the  prop- 
erty as  belonging  to  the  debtor,  such  con- 
duct would  amount  to  an  election  to  aban- 
don or  waive  their  claim  as  the  legal  own- 
ers, and  to  proceed  against  it  as  the  proper- 
ty of  the  vendee.  The  law  will  not. permit 
a  vendor  who  retains  the  legal  title  to  prop- 
erty to  have  it  sold  as  the  property  of  the 
debtor,  and  get  the  benefit  of  such  sale,  and 
then  claim  it  as  his  own.  Such  claims  are 
InconslBtent  and  unjust  These  are  the 
principles  declared  by  this  court  and  they 
have  gone  no  further.  Lehman,  Durr  &  Co. 
V.  Van  Winkle,  92  Ala.  443,  8  South.  870; 
Engine  Co.  v.  Hall,  89  Ala.  628,  7  South.  187t 
DowdeU  V.  Lumber  Co.,  84  Ala.  S16,  4  Soutb. 
31;  Iron  Works  v.  Smith  (Ala.)  IS  South. 
625. 

It  does  not  appear  from  the  complaint 
neither  is  any  fact  averred  in  the  pleas 
which  tends  to  show  a  waiver  on  the  part 
of  the  vendor  or  his  transferees  of  the 
legal  title  reserved  at  the  time  of  the  sale. 
The  mortgage  executed  by  Ellis  &  Strong 
conveyed  no  greater  interest  than  they  own- 
ed, and  the  purchaser  under  the  mortgage 
bought  the  property  subject  to  plaintitrs 
legal  title.  Weinstein  v.  Freyer,  93  Ala. 
267,  9  South.  285.  There  Is  no  error  In  the 
record.   Affirmed. 


UOS  AU.   404) 
BELLAMY  v.  THORNTON  et  al. 
(Supreme  Court  of  Alabama.    Jane  6, 1894.)- 
GuABDiAH  — Use  or  FsrvATB  Puwdb  vob  Ward's 

SOPFORT  —  RBIMBnBBBMKHT  — Sale  or  W^ABD'B 

Real  Estatb — When  Ordebed. 

Where  a  guardian  nses  his  own  fands 
for  the  support  of  his  wards,  under  such  cir- 
cnmstances  as  that  an  order  for  the  sale  of  their 
land  wonld  have  been  granted  for  sndi  puipoees 
if  it  had  been  applied  for  in  advance  of  the 
expenditures,  a  sale  of  snfficient  of  such  real 
estate  to  reimbnrse  him  will  t>e  ordered  afto' 
his  office  as  Kuardian  has  expired,  and  the  land 
has  passed  mto  the  hands  of  a  trustee  for 
management 

Appeal  from  chancery  court  Russell  coun- 
ty; Jere  N.  Williams,  Chancellor. 

Bill  by  W.  A.  Bellamy,  guardian  of  the 
minor  children  of  Ella  F.  Reese,  deceased, 
against  C.  J.  Thornton,  trustee  and  adminis- 
trator of  the  estate  of  Ella  F.  Reese,  deceas- 
ed, and  others,  to  remove  such  administra- 
tion and  guardianship  into  the  chancery 
court  and  there  have  an  accounting,  and 
a  sale  of  so  much  of  the  land  of  such  estate 
and  belonging  to  complainant's  wards  as 
may  be  necessary  to  pay  complainant  any 
balance  which  may  be  found  due  him  on 
final  settlement  From  a  judgment  sustain- 
ing a  demurrer  to  and  dismissing  the  bill, 
complainant  appeals.     Reversed. 
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U  W.  Martin  and  W.  T.  Boykln,  tor  appel- 
lant 

HEAD,  J.    In  1884,  Mrs.  Ella  F.  Reese 
died,  testate,  leaving  a  real  and  personal  es- 
tate, all  of  which  she  devised  and  bequeath- 
ed, in  equal  shares,  to  her  three  minor  chil- 
dren.    By  the  will  she  appointed  H.  L.  Pat- 
terson as  trustee,  to  manage  the  estate  dur^ 
Ing  the  minority  of  the  children,  with  a  pro- 
vision that,  U  he  should  fall  to  accept,  the 
chancery  court  having  Jurisdiction   should 
appoint  some  suitable  person  to  act  as  such 
trustee.    Patterson,  If  he  should  accept,  or, 
if  not,  the  appointee  of  the  chancery  court, 
was  empowered  and  directed  to  have  full 
and  exclusive  control  of  the  estate  until  the 
youngest  child   should   arrive  at   full   age, 
with  power  to  set  apart  to  each  child,  as  he 
or  she  should  become  of  age,  or  to  the  daugh- 
ter on  her  marriage,  bis  or  her  share  of  the 
estate.    Meanwhile,  out  of  the  rents.  Issues, 
and  profits  of  the  estate,  he  was  empowered 
to  provide  the  children  with  such  support, 
maintenance,  and  education  as  their  condi- 
tion and  prospects  in  life  would  reasonably 
allow.    Patterson  was  also  nominated  to  act 
as  executor.    He,  however,  renounced  both 
nominations,  and  declined  to  serve  either  as 
trustee  or  executor.    The  chancery  court  hav- 
ing made  no  appointment  of  a  trustee,  cer- 
tain creditors  of  the  testatrix  applied  to  the 
probate  court  of  Russell  county  to  commit 
the  estate  to  an  administrator  of  its  appoint- 
ment, and  the  complainant,  Bdlamy,  being 
■  then  sherifT  of  the  county,  was  by  said  pro- 
bate court  appointed  to  administer  the  es- 
tate by  virtue  of  his  office  as  sheriff,  and 
be  entered  upon  the  duties  of  the  trust    He 
shows  by  the  bill  that  be  found  the  estate 
considerably  in  debt  &nd  the  children  with- 
out the  means  of  maintenance  and  education; 
that  ■  under  proper  orders  of  court  he  con- 
verted   the   personal   property   Into    money, 
and  paid  tbe  debts.    On  the  20th  of  Decem- 
ber, 1884,  he  reported  to  the  probate  court 
the  necessities  of  tiie  children  in  respect  of 
their  maintenance  and  education,  and  that 
there  was  no  person  by  or  through  whom  tbe 
necessary  relief  could  be  afforded  them,  and 
prayed  for  tbe  appointment  of  a  guardian  to 
provide  for  them;   and  therenpon  the  court 
reciting  In  Its  order  the  said  necessities  of  the 
children,  appointed  complialnant  Bellamy,  by 
virtue  of  bis  office  as  sh^ff,  to  act  as  such 
guardian,  and  be  entered  upon  the  duties  of 
that  office.    Thareafter,  with  the  proceeds  of 
the  personal  property  not  nsed  in   paying 
debts,  and  his  private  funds,  he  provided  for 
the  maintenance  and  education  of  bis  wards, 
furnishing  them  only  what  they  Imperative- 
ly needed,  and  exx>ended  in  this  way  over 
9550  more  than  the  entire  personal  assets 
which  came  Into  bis  liands  as  administrator, 
which  sum  is  now  due  to  liim  personally. 
The  testatrix  left  400  acres  of  land,  which  is 
described  and  set  forth  in  tbe  bill.    Com- 
plainant's term  of  office  as  sheriff  •expired  In 


1888,  and  with  it  bis  offices  as  administrator 
and  guardian  terminated,  and  it  then  be- 
came bis  duty  to  make  final  settlement  of 
both  those  trusts.  On  September  2, 1889,  the 
register  in  chancery  appointed  C.  J.  Thornton 
trustee  to  carry  out  tbe  provisions  of  said 
will,  who  accepted  tbe  appointment  and  has 
since  had  tbe  management  of  tbe  estate  and 
the  control  of  said  minors.  In  April,  1889, 
complainant  filed  his  accounts  and  vouchers 
in  said  probate  court  for  final  settiement  of 
his  administration  and  guardlandilp,  but 
thereafter,  in  an  effort  to  make  the  settie- 
ments,  the  court  declined  to  take  Jurisdiction 
because  of  the  peculiar  provisions  of  tbe  will, 
and  particularly  because,  as  the  court  thought 
it  Itad  no  Jurisdiction  to  make  tbe  then  act- 
ing trustee  a  party  to  the  settiement  This 
bill  was  filed  July  19,  1892,  by  Bellamy,  to 
remove  the  administration  and  guardianship 
settlements  into  tbe  chancery  court  with 
special  prayer  toe  an  accounting  and  a  decree 
for  the  sale  of  such  property  as  may  be  nec- 
essary to  be  sold  to  pay  blm  any  balance 
wblcb  may  be  found  due  him  on  final  settie- 
ment concluding  with  the  prayer  for  gen- 
eral relief.'  Tbe  devisees  and  tbe  trustee, 
Thornton,  are  tbe  parties  defendant  l^e 
bill  was  afterwards  amended  to  meet  cer- 
tain grounds  of  demurrer  interposed  by  the 
trustee;  and  to  it  as  amended,  the  trustee 
again  demurred.  Tbe  chancellor,  in  vaca- 
tion, sustained  the  demurrer,  and  dismissed 
the  bill,  holding  that  it  :waa  not  capable  of 
amendment  so  as  to  give  It  equity.  This  was 
tbe  equivalent  of  a  dismissal  on  motion  for 
want  of  equity,  and  the  correctness  of  the 
ruling  must  be  determined  upon  considera- 
tion of  the  question  wbetber,  taking  all 
amendable  defects,  if  any,  as  cured  by  in- 
tendment there  is  equity  in  the  bilL 

It  is  insisted  that  under  the  peculiar  cir- 
cumstances, the  dual  relation  of  complain- 
ant as  administrator  and  guardian  creates 
an  obstacle  to  the  proper  exercise  of  tbe  Jn- 
rlsdlction  of  the  probate  court  to  do  com- 
plete Justice  in  tbe  settiement  of  these  trusts, 
for  the  reason  that  the  offices  of  administra- 
tor and  guardian  had  terminated,  and  com- 
plainant would  not  be  entitied  to  receive  as 
guardian  any  distributive  Interests  which 
might  be  decreed  against  him  to  bis  wards 
on  the  administration  settiement  and  would 
not  be  chargeable  as  guardian  therewith, 
whereby  be  might  receive  credit  against  the 
same  toe  expenditures  made  tor  the  wards. 
In  the  view  we  take  of  the  case,  the  bill 
may  be  suitported  on  another  groxmd,  and 
we  need  not  pass  upon  this  alleged  cause 
of  equitable  interference.  Disposed  of  as 
tbe  bill  was  by  tbe  chancellor,  it  must  be 
taken  as  sufficientiy  showing  that  tbe  father 
of  the  wards  was  unable  or  refused  to  sup- 
port them,  and  unable  to  reimburse  com- 
plainant; that  the  Income  of  tbelr  estate  and 
corpus  of  tbe  personal  property  was  insuffi- 
cient; and  that  it  was  necessary  to  their 
maintenance  and  education,  and  tor  their 
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best  interestB,  that  the  teal  estate,  or  some 
portion  thereof,  be  sold  for  that  purpose. 
In  other  words,  such  a  state  of  facts  as  that 
an  order  of  sale  would  have  been  granted 
for  the  purposes  mentioned  If  applied  for 
In  advance  of  the  expenditures.  It  is  a 
general  rule  that  a  guardian  or  other  fiduci- 
ary having  the  control  of  Infants'  estates 
will  not  be  permitted  to  use  the  corpus  or 
principal  of  the  estate  In  the  support  of  the 
wards.  He  is,  as  a  general  rule,  confined 
to  the  Income.  On  application  to  the  proi>er 
court,  however,  showing  urgent  need  there- 
for, considering  the  best  Interests  of  the 
wards,  the  court  will  direct  the  application 
of  such  portion  of  the  principal  to  that  use 
as  It  deems  proper;  and,  if  necessary,  will 
order  real  estate  to  be  sold  for  the  purpose. 
Our  statutes  long  ago  provided  for  such  an 
appropriation  of  both  personal  and  real  es- 
tate. Section  2780  of  the  Ck>de  of  1876  read 
as  follows:  "Whai  upon  the  representation 
in  writing  of  the  guardian  of  a  minor,  it  is 
made  to  appear  to  the  satisfaction  of  the 
probate  judge  that  the  rents  and  profits  of 
the  estate  of  the  ward  are  insufficient  for 
his  maintenance  and  education,  the  judge 
of  probate  may  direct  a  sale  of  such  portion 
of  the  estate,  real  and  personal,  of  the  ward 
as  may  be  necessary  for  that  purpose."  In 
some  jurisdictions  the  rule  Is  adhered  to 
that  the  guardian,  to  justify  expenditure  of 
the  principal  and  claim  reimbursement,  must 
obtain  the  proper  order  In  advance,  denying 
him  Indemnity,  although  the  conditions  were 
such  as  that  the  necessary  order  would  have 
been  granted  if  applied  for  In  advance. 
But  this  court  long  since  adopted  the  less 
rigid  rule  of  ratifying  in  such  cases  that 
which  would  clearly  have  been  previously 
authorized,  at  least  to  the  extent  of  allow- 
ing credit  to  the  guardian,  upon  the  settle- 
ment of  his  accounts,  for  sums  paid  out  for 
maintenance  and  education  from  the  prin- 
cipal of  the  estate,  or  beyond  the  income 
realized  by  him.  Stewart  v.  Lewis,  16  Ala. 
734;  Montgomery  v.  Glvhan,  24  Ala.  668; 
Calhoun  v.  Calhoun,  41  Ala.  369;  Waldrom 
V.  Waldrom,  76  Ala.  285.  We  are  not  aware, 
however,  that  the  question  now  presented— 
whether  a  lien  will  in  any  case  be  decreed 
in  favor  of  the  guardian  upon  the  corpus 
of  the  ward's  estate  for  moneys  expended 
out  of  his  own  funds,  while  guardian,  in  the 
necessary  maintenance  and  education  of  the 
ward— has  ever  arisen  In  this  state;  nor 
have  we  found  authority  elsewhere  in  sup- 
port of  such  relief.  In  Foscue  v.  Lyon,  55 
Ala.  440,  a  testator,  by  request,  created  in 
Lyon,  as  trustee,  an  interest  bearing  fund  of 
150,000,  the  interest  on  which  should  be  paid 
to  his  daughter,  Mrs.  Foscue,  during  her 
life,  and  the  principal  of  which,  remaining 
nndlmtnlshed  at  her  death,  should  be  settled 
on  and  vest  In  her  children.  The  trustee 
was  required  to  invest  the  fund  in  safe  or 
productive  stocks,  or  place  at  interest  on 
good  security,  as,  in  Ills  discretion,  would 
T.1580.na2&— 58 


seem  best,  collect  the  dividends  or  Interest 
annually,  and  pay  the  same  to  Mrs.  Foscue. 
During  the  long  administration  of  the  trust 
It  appears  that  the  trustee  paid  to  her  more 
than  the  annual  Income  of  the  fund,  and  oo 
bill  filed  by  Mra  Foscne  and  her  children 
for  a  settlement,  after  the  resignation  of 
the  trustee,  the  trust  estate  went  into  the 
hands  of  a  receiver  appointed  by  the  court 
Upon  claim  made  by  the  trustee  for  in- 
demnity for  the  excess  paid  the  life  tenant 
over  the  annual  income,  this  court,  speaking 
by  Chief  Justice  Brlckell,  said:  "We  think, 
if  the  trustee,  in  making  payments  to  Mrs. 
Foscue,  exceeded  the  interest,  she  Is  bound 
to  protect  him  against  loss,  independent  of 
an  express  promise  to  indemnify  blm.  It 
is  a  general  rule  that  the  cestui  que  trust 
ought  to  save  harmless  the  trustee  who 
has  honestly,  without  gain  to  himself,  ad- 
vanced or  paid  money  for  his  benefit.  Per- 
ry, Trusts,  I  458.  Her  right  was  to  the  an- 
nual interest  realized,  or  which,  by  due  dili- 
gence, the  trustee  could  have  realized,  from 
the  Investment  of  the  trust  fund.  If  she  has 
received  more,  the  duty  of  refunding,  either 
to  the  remainder-men  or  the  trustee.  If  he  is 
charged  because  the  principal  has  been  in- 
vaded. Is  imposed  by  law.  Tif.  &  B.  Trusts, 
621;  Mills  V.  MiUs,  7  Sim.  501, 10  Oond.  Eng. 
Oh.  168;  WlUiamson  v.  Williamson,  6  Paige, 
288.  If  tiie  trustee  had  not  resigned,  he 
could  have  retained  from  the  annual  Income 
and  interest  payable  to  Mrs.  Vobcvb  until 
Indemnified  against  loss,  and  the  principal 
restored  to  the  amount  it  would  have  been 
if  it  had  not  been  diminished  by  the  pay- 
ments to  her.  Having  resigned,  and  a  suit 
pending  In  which  she  is  a  party  complainant 
for  an  account  of  the  administration  of  the 
trust,  the  estate  being  In  the  custody  of  a 
receiver  appointed  by  the  court.  It  was  com- 
petent to  direct  the  receiver  to  apply  the  In- 
come and  interest  to  the  indemnity  of  the 
trustee.  Thereby  the  principal  will  be  re- 
stored for  the  benefit  of  the  remainder-men." 
It  will  be  observed  that  no  question  did  or 
could  arise  in  that  case  respecting  the  ap- 
plication of  the  corpus  of  the  fund  to  Mr. 
Lyon's  indemnity,  since  the  corpus  did  not 
belong  to  Mrs.  Foscue,  but  to  her  children. 
If  she  had  been  the  owner  of  the  entire  in- 
terest, it  is  not  to  be  perceived  why  that 
should  not  have  been  subjected  to  the  trus- 
tee's reimbursement  In  the  present  case 
the  children  own  the  lands  in  fee.  The  office 
of  the  guardian,  the  complainant  has  ex- 
pired; a  successor,  as  trustee  under  the  will, 
appointed,  and  the  lands  passed  into  his 
hands  for  management  We  thinic,  if  it 
should  be  clearly  made  to  appear  that  the 
expenditure  for  which  reimbursement  is 
claimed  was  made,  and  that  it  was  demand- 
ed by  the  necessities  of  maintenance  and 
education  of  the  children,  and  for  their  best 
interests,  and  tiiat  the  father  was  unable 
or  refused  to  provide  such  necessary  main- 
tenance and  education,  and  unable  to  relm- 
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bTirse  complainant,  he,  the  complainant, 
Bhonld  be  relmbnraed  from  the  real  estate 
of  the  children,  and  that  It  should  be  re- 
ferred to  the  register,  npon  proof  of  these 
facts,  to  ascertain  the  most  practicable  and 
adrantageons  method  of  accomplishing  It, 
whether  by  renting  ont  the  lands,  and  apply- 
ing the  rents  in  that  way,  or  by  a  sale  of  all, 
or  a  portion,  and  what  portion,  of  the  lands, 
and  on  what  terms.  We  think,  therefore, 
there  Is  equity  In  the  bill.  The  bill  may, 
In  some  matters  of  detail,  need  amendment 
If  so,  what  we  have  said  will  Indicate  what 
la  necessary.    Reversed  and  remanded. 


OOt  Ala.  »0) 

BNNIS  et  al.  v.  HARRIS  et  aL 
(Sopreme  Court  of  Alabama.    June  6,  ISM.) 
Plbading — Vbbipibd  Aocodnt— Sdfficibnct. 
An  affidavit  which  states  that  an  item- 
iced  account  is  "just,  correct,  dne  in  part,  and 
unpaid"  is  not  in  conformity  witli  Code,  section 
2773,  which  provides  that  a  verified  itemized 
statement  is  competent  evidence  of  the  correct- 
ness of  the  account,  as  it  does  not  sliow  a  prima 
facie  rij^t  of  recovery,   or  even  that  the  ac- 
count  was  dne  and   payable   when  suit   was 
brought. 

Appeal  from  circtdt  comrt,  Fayette  connty; 
S.  H.  Spratt,  Judge. 

Action  by  Harris,  McWhorter  ft  Oo.  against 
T.  D.  Ennls  and  others  to  recover  for  goods 
sold  and  delivered.  Judgment  was  rendered 
for  plaintiffs,  and  defendants  appeal.  Re- 
Tersed. 

Nesmlth  &  Sanford  and  James  J.  Ray,  for 
appellants.  McGolre  &  Collier,  for  appel- 
lees. 

McCLELIAN,  3.  This  action  is  t>y  Har- 
ris, McWhorter  &  Co.  against  Ennls  et  al.  on 
an  account  for  goods,  etc,  sold  by  plaintlfrs 
to  defendants.  It  was  commenced  by  sum- 
mons 'and  complaint  On  the  complaint  is 
this  indorsement  under  section  2773 '  of  the 
Code:  "This  action  is  founded  on  account 
verified  by  affidavit"  At  the  trial,  plaintlflTs 
offered,  and,  against  the  defendants'  objec- 
tion, were  allowed  to  introduce,  in  evidence, 
an  itemized  account  the  verification  of  which 
was  to  the  effect  that  It  was  Just,  correct, 
due  In  part  and  unpaid.  With  this  account, 
thus  verified,  before  the  Jury,  plalndCFs  rest- 
ed, and  upon  this  evidence  the  court  gave 
the  affirmative  charge  at  their  Instance.  The 
court  erred.  In  our  opinion,  both  In  the  ad- 
mission of  the  account  and  in  the  charge 
given.  The  afildavlt  did  not  afilrm  that  the 
accotmt,  or  any  certain  part  of  It  was  due, 
but  only  that  an  account  for  $1,801.17,  con- 
sisting of  a  great  number  of  items,  was,  in 
some  uncertain  and  indeterminable  part  due 
and  payable,  and  not  due  as  to  other  un- 
certain and  indetonnlnable  part    The    ac- 

'  Section  2778  provides  that  in  suits  on  ac- 
counts, an  itemized  statement  verified  by  affida- 
vit of  a  competent  witness,  is  competent  evi- 
dence of  the  correctness  of  the  account 


count  and  verification  must  cthow  a  prima 
facie  right  of  recovery.  One  essential  con- 
stituent of  this  right  is  that  the  amount  of 
the  account  is  due  and  payable  when  the 
suit  is  brought  That  does  not  appear  here. 
The  account,  as  ofTered  and  received  in  this 
evidence,  did  not  make  out  a  case  for  the 
plaintiffs,  and,  so  far  from  their  having  the 
right  to  the  affirmative  charge,  that  instruc- 
tion might  well  have  been  given  for  the  de- 
fendants. There  is  no  merit  In  any  of  the 
other  points  presented  by  this  reowd.  Re- 
versed and  remanded. 


CM  AIM.  tto 
KNIGHT   et  al.  v.   KNIGHT. 
(Supreme   Court   of  Alabama.    June  7,   1894.) 

AseiONMBNT  OF  DbOBDBMT'B  NoTB  BT  HkIB — 

RioHT  OF  Action. 
Unless  It  Is  shown  that  the  estate  of  a 
decedent  owes  no  debts,  and  has  no  administra- 
tor, a  suit  on  a  note  which  bdonged  to  the  es- 
tate cannot  be  maintained  by  one  who  claims 
title  thereto  by  transfer  from  the  heirs  and 
distributees. 

Appeal  from  chancery  court,  Lowndes 
county;  Jere  N.  Williams,  Chancellor. 

Action  by  A  R.  Knight  against  Comer  W. 
Knight  and  Nancy  McQueen  to  foreclose  a 
vendor's  lien.  A  demurrer  to  the  bill  was 
overruled,  and  defendants  appeal.   Reversed. 

The  bill  In  this  case  waa  filed  on  Jiuie  15, 
1891,  by  A.  R.  Knight  against  Comer  W. 
Knight  and  Nancy  McQueen.  As  originally 
filed,  the  bill  averred  that  on  January  27, 
1883,  John  A.  Bright,  who  owned  a  one- 
sixth  undivided  Interest  In  a  c^taln  tract  of 
land,  sold  his  said  Interest  to  Comer  W. 
Knight  for  the  sum  of  |1,250,  for  which 
amount  the  said  Comer  W.  Knight  executed, 
on  that  day,  his  promissory  note,  reciting 
therein  that  it  was  for  the  purchase  money 
of  the  lands  above  referred  to;  that  subse- 
quently, the  said  C.  W.  Knight  sold  a  por- 
tion of  the  lands  so  purchased  from  John  A. 
Knight  to  one  Nancy  McQueen.  The  origi- 
nal bill  further  averred  that  the  said  note 
came  Into  the  hands  of  the  complainant  by 
delivery,  for  a  valuable  consideration,  and 
that  he  was  the  bona  fide  holder  of  said  note, 
and  that  there  was  still  due  thereon  $642. 
The  prayer  of  the  bill  was  for  the  enforce- 
ment of  a  vendor's  lien  to  compel  the  pay- 
ment  of  said  note.  To  this  bill  the  respond- 
ents demurred.  The  chancellor  sustained 
their  demurrer;  and  the  complainant  amend- 
ed his  bill  by  the  additional  averments  "that 
in  and  by  the  execution  and  delivery  of 
said  note,  the  said  Comer  W.  Knight  made 
and  established  a  vendor's  lien  to  said  J.  A. 
Knight  on  said  lands,  to  the  extent  of  his  in- 
terest therein,  and  that  said  vendor's  lien  Is 
still  valid  and  binding  for  the  satisfaction  of 
said  note;  that  in  the  year  1888,  said  J.  A. 
Knight  died,  holding,  at  the  time  of  his 
death,  the  aforesaid  note,  still  due  and  un- 
paid, and  that  afterwards,  in  the  distribu- 
tion of  the  estate  of  said  J.  A.  Knlj^t,  tite 
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same  being  solvent,  and  all  the  heira  and 
distributees  being  of  full  age,  tbe  note  afore- 
said became  th^  property,  and  went  into  the 
posseasion,  of  the  legal  beiia  of  said  estate, 
and  was  by  them  transferred  by  delivery,  and 
for  a  valuable  consideration,"  to  the  com- 
plainant The  respondents  demurred  to  the 
bill,  as  amended,  on  the  following  grounds: 
a)  That  it  contained  no  equity;  (2)  that  it 
is  shown  by  the  bill  that  the  administra- 
tor of  the  estate  of  said  J.  A.  Knight  was  a 
necessary  party  to  said  bill;  (3)  that  the  bill, 
as  amended,  nowhere  shows  whether  tbe 
said  J.  A.  Knight  died  in  the  state  of  Ala- 
bama, or  elsewhere;  (4)  that  said  bill  fails 
to  show  who  are  the  holders  of  the  legal  title 
to  the  note  under  which  the  complainant 
seeks  to  establish  a  vendor's  lien,  and  that 
the  holders  of  said  legal  title  are  necessary 
parties;  (5)  that  the  heirs  and  distributees 
of  J.  A.  Knight  are  not  made  parties  to  the 
bill;  (6)  it  is  not  shown  by  the  bill  whether 
J.  A.  Knight  left  surviving  him  a  widow  and 
children.  On  the  submission  of  the  cause 
upon  these  several  grounds  of  demurrer,  the 
chancellor  overruled  each  of  them.  The  re- 
spondent brings  this  appeal,  and  assigns  as 
error  this  decree  of  the  chancellor. 

Gamble  &  Powell,  for  appellants. 

HEAD,  J.  On  January  27,  1883,  J.  A. 
Knight,  owning  five-twelfths  Interest  in  tbe 
lands  described  in  the  bill,  sold  and  con- 
veyed the  same  to  the  defendant  Comer  W, 
Knight,  who  executed  to  the  vendor  his 
promissory  note  for  $1,250,  for  a  balance  un- 
paid of  the  purchase  money.  Afterwards, 
Comer  W.  Knight  sold  his  interest,  so  ac- 
quired. In  a  portion  of  the  lands,  to  the  de- 
fendant Nancy  McQueen.  J.  A.  Knight  thus 
held  the  vendor's  lien  on  the  lands  for  the 
security  of  this  purchase-money  note.  Aft- 
erwards,  he  died,  stiU  owning  the  note,  of 
which  $642  remained  unpaid;  and  the  bill 
avers  tliat  "afterwards,  in  the  distribution 
of  the  estate  of  said  J.  A.  Knight,  the  same 
being  solvent,  and  all  the  heirs  and  distribu- 
tees being  of  full  age,  tbe  note  aforesaid  be- 
came the  property,  and  went  into  the  posses- 
sion, of  the  legal  heirs  to  the  same  entitled, 
and  was  by  them  transferred  by  delivery,  and 
for  a  valuable  consideration,  to  your  orator." 
It  is  by  virtue  of  the  right  to  the  note,  thus 
acquired  by  the  complainant,  that  he  claims 
ownership  thereof,  and  tbe  right  to  mnintflin 
this  bill  to  enforce  the  lien  of  a  vendor  on 
the  lands.  His  ownership  and  right  so  to 
sue  are  questioned  by  demurrer  to  the  bill. 
It  will  be  observed  that  it  is  not  averred  that 
the  estate  of  J.  A.  Knight  owed  no  debts, 
nor  that  the  debts,  if  any,  had  been  paid; 
nor  that  the  distribution,  by  which  the  note 
went  into  the  hands  of  the  distributees,  was 
made  by  the  administrator,  in  the  course  of 
administration.  It  must  be  taken,  therefore, 
that  there  were  debts  which  the  note  in 
question  was  needed  to  pay,  and  that  tbe  ad- 


ministrator was  entitled  to  It,  for  that  and 
other  lawful  purposes  of  administration, 
whenever  he  might  see  proper  to  demand  it 
This  being  so,  the  distributees  were  without 
immediate  right  to  it,  and  could  confer  none 
on  the  complainant  If  the  bill  had  averred 
that  there  was  no  administrator,  and  no 
debts,  or  that  the  distribution  to  tbe  distrib- 
utees, by  which  they  acquired  the  note,  was 
made  by  the  administrator,  in  course  of  ad- 
ministration, the  ca«e  would  have  been  dif- 
ferent In  the  former  case,  the  distributees 
could  lawfully  have  divided  the  estate 
among  themselves.  Carter  v.  Owens,  41  Ala. 
217.  In  the  latter,  they  would  have  acquired 
the  right  to  the  note  from  the  administrator 
himself.  In  either  case,  their  transfer  of  the 
note,  by  delivery,  to  complainant,  would  have 
passed  to  him  the  beneficial  ownership,  enti- 
tling him  to  sue  in  equity  to  enforce  the  ven- 
dor's lien.  Code,  { 1764.  But  a  transfer  by  de- 
livery merely  would  pass  only  the  beneficial 
ownership,  the  legal  title  still  remaining  in  the 
transferrer;  and  the  general  rule  is  that  the 
transferee  In  such  a  case,  suing  in  equity  to 
enforce  the  note,  or  rights  growing  out  of  It, 
must  make  the  holder  of  the  legal  title  a  par- 
ty. We  have  applied  this  rule  to  suits  for 
the  enforcement  of  vendors'  liens.  Brougb- 
ton  V.  Mitchell,  64  Ala.  210;  Davis  v.  Smith, 
88  Ala.  606,  7  South.  159.  With  bis  consent, 
he  may  be  joined,  as  complainant  with  the 
transferee,  or,  at  the  election  of  the  latter, 
be  made  a  party  defendant  Davis  v.  Smith, 
supra.  Our  decisions  have  established  a  vir- 
tual exception  to  this  rule,  which  Is,  as  above 
indicated,  that  when  the  estate  of  a  decedent 
owes  no  debts,  and  has  no  administrator,  the 
distributees  may  sue  for  reduction  to  posses- 
sion and  distribution  among  themselves  of 
the  personal  assets  of  the  estate,  without 
having  an  administrator  appointed  and 
bringing  him  before  the  court.  Pretwell  v. 
McLemore,  62  Ala.  125;  Balnes  v.  Barnes, 
64  Ala.  375,  and  other  cases.  Though  none 
but  the  personal  representative  can,  technio 
ally,  be  the  legal  owner  of  the  personal  as- 
sets of  a  deceased  person,  prior  to  distribu- 
tion or  transfer  made  by  him,  yet,  tf  there  is 
no  personal  representative,  and  no  necessity 
for  one,— if  his  appointment  would  be  a  use- 
less formality,  having  no  other  office  than  to 
make  distribution,— -the  law  dispenses  with 
his  intervention,  treats  the  beneficiaries  as 
being  clothed  with  his  righte  and  powers, 
and  confers  upon  them  his  remedies  to  re- 
duce the  assets  to  possession.  In  other 
words,  it  substantially,  regards  them,  in 
such  case,  as  the  legal,  as  well  as  beneficial, 
owners  of  the  assets.  We  think,  therefore, 
pursuing  this  well-recognized  exception  to  its 
logical  conclusion,  that  if  there  Is  no  admin- 
istrator, and  no  debts,  and  the  distributees 
take  possession  of  the  assets,  as  owners,  for 
distribution  among  themselves,  they  will  be 
regarded  as  the  legal  owners,  and  they  alone 
need  be  brought  before  the  court,  as  the  rep- 
resentatives of  the  legal  tltle^  in  a  salt  In 
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equity  by  their  transferee  of  a  note  by  deliv- 
ery. It  would  not  be  necessary  to  procure 
tbe  appointment  of  an  administrator,  and 
bring  him  before  tbe  court 

The  bill  Is  not  well  drawn  In  other  re- 
spects. It  abounds  In  conclusions  where 
facts  ought  to  be  averred.  For  instance,  It 
falls  to  show  the  domicile  of  J.  A.  Knight  at 
the  time  of  his  death,  so  that  it  may  be 
known  by  the  laws  of  what  state  the  distri- 
bution of  the  estate  is  governed,  nor  does  it 
show  the  relationship  of  tbe  persons  alleged 
to  be  dlstrlbntees  to  the  deceased;  but 
these  averments  are  attempted  to  be  sup- 
plied by  tbe  conclusions  of  the  pleader  that 
the  persons  from  whom  complainant  claims 
were  the  distributees  lawfully  entitled  to  tbe 
estate.  The  demurrers  were  well  taken,  and 
an  order  will  be  here  rendered  reversing  the 
decretal  order  of  the  chancellor,  and  sustain- 
ing the  demurrers  to  the  bill.  The  complain- 
ant may  amend  within  30  days,  with  author- 
ity In  the  chancery  court  to  extend  the  time 
on  sufficient  showing.  Reversed,  rendered, 
and  remanded. 


aos  Ala.  415} 

Ex  parte  TOWER  MANUF'G  CO.  et  al. 
(Supreme  Court  of  Alabama.   June  7,  1B94.) 

HaKD^JIDS — PleACINQ — JCDOlfBNT  AOAIH8T  MaB- 

KiED  Woman — Appeal  Bond. 

L  Where  application  is  made  to  the  su- 
preme court  for  mandamus  to  an  inferior  court 
of  record,  and  the  right  to  relief  is  shown  by 
the  records  of  such  court,  no  petition  setting 
forth  the  facts  is  required,  an  authenticated 
transcript  of  the  record  being  sufficient. 

2.  ("ode,  §  3629,  which  provides  that  from 
any  Jndgmont  or  decree  subjecting  to  sale  the 
separate  estate  of  a  married  woman,  she  is  en- 
titled to  an  appeal  to  the  supreme  court  to 
revise  such  judgment  or  decree  without  security 
for  costs,  on  making  affidavit  that  she  is  unable 
to  give  such  security,  apiriies  only  to  a  judgment 
or  decree  not  binding  on  a  married  woman  per- 
sonally, and  which,  by  force  of  its  own  terms, 
subjects  to  sale  her  separate  estate,  but  does 
not  an>ly  to  a  personal  judgment  against  her 
for  the  recovery  of  money. 

8.  As  an  appeal  will  not  lie  from  an  order 
of  the  city  court  requiring  the  clerk  to  make 
ft  transcript  and  certificate  of  appeal  and  stay- 
ing execution  pending  appeal,  the  proper  meth- 
od of  reviewing  such  order  is  by  mandamus. 

The  Tower  Manufacturing  Company  et  aL 
made  application  fbr  a  rule  nisi  directed  to 
the  Judge  of  the  dty  court  requiring  him  to 
show  cause  why  a  peremptory  mandamus 
Should  not  issue  commanding  him  to  vacate 
an  order  requiring  the  derk  to  Issue  a  tran- 
script and  CMtlfy  an  appeal  in  suit  of  Tower 
Manufacturing  Company  et  al  against  O.  A. 
Thompson.    Motion  granted. 

J.  J.  WlUett  and  D.  C.  Blackwell,  for  peH- 
tioneca.  Knox,  Bowie  &  Pelhom,  for  respond- 
ent 

BKIOKBLIi,  C.  J.  On  the  10th  day  of 
March,  1894,  the  dty  court  of  Annlston  ren- 
dered a  personal  decree  against  O.  A.  Thomp- 
son, a  married  woman,  in  favor  of  the  mov- 
ants, for  the  ram  of  $10,959.36,  ordering  tbe 


Issuance  of  execution  thereon.  On  the  19th 
day  of  March  thereafter,  Mrs.  Thompson 
having  made  and  filed  with  the  derk  of  the 
court  the  afiidavlt  prescribed  by  the  statute 
(Code,  §  3629),  dalmed  an  appeal  from  the  de- 
cree, without  giving  security  for  the  costs  of 
appeal,  or  bond,  with  sureties,  to  supersede 
Its  execution.  The  clerk  refused  to  make  a 
transcript  of  the  record  and  certify  the  ap- 
peal. Thereupon  she  applied  to  the  dty 
court  for  an  order  requiring  the  clerk  to 
make  a  transcript  and  certify  the  appeal,  and 
for  a  suspension  of  the  execution  of  the  de- 
cree until  the  appeal  was  heard  and  deter- 
mined. The  court  granted  the  application 
and  made  the  order,  and  the  movants,  hav- 
ing given  notice  to  the  judge  of  the  city  court 
and  to  Mrs.  Thompson,  now  move  for  a  rule 
nisi  directed  to  the  jndge  to  show  cause  why 
a  peremptory  mandamus  should  not  issue 
commanding  him  to  vacate  the  order.  The 
parties  have  appeared,  and  submitted  argu- 
ments and  briefs  in  support  and  in  opposition 
to  the  motion.      « 

1.  It  is  suggested  by  the  counsel  opposing 
the  motion  that  it  ought  to  be  overruled,  be- 
cause it  Is  not  accompanied  by  a  petition  or 
other  like  pleading,  stating  the  facts  on  which 
the  right  to  relief  is  based,  verified  by  the 
oath  of  tbe  movants.  If  the  right  to  relief 
was  dependent  on  matter  not  appearing  of 
record,  in  whatever  form  the  application  was 
made,  a  verification  of  it  by  the  oath  of  the 
applicant  or  affidavit  In  support  of  it,  mak- 
ing a  prima  facie  case,  would  be  essential. 
When  the  application  Is  made  to  this  court 
for  the  grant  of  the  writ  directed  to  an  in- 
ferior court  of  record,  because  of  matters 
necessarily  of  record,  an  authenticated  tran- 
script of  the  record  renders  unnecessary  the 
verification  by  the  oath  of  the  applicant,  or 
other  affidavits  to  support  It  The  authenti- 
cated record  is  the  sole  evidence  upon  which 
the  court  acts.  A  petition  stating  the  facts 
upon  which  the  right  to  relief  is  claimed 
would  be  more  formal,  and  in  correspondence 
with  tbe  mode  prescribed  by  the  statute, 
when  a  like  application  is  made  to  the  courts 
of  original  Jurisdiction.  Code,  i  3158.  The 
practice  of  applying  by  motion,  entered  boe 
on  the  motion  docket,  of  which  notice  is  giv* 
en  to  the  parties  in  adverse  Interest  has  pre- 
vailed too  long  now  to  be  departed  from, 
however  Informal  it  may  seem.  Ex  parte 
Garland  (opinion  of  Walker,  G.  J.)  42  Ala. 
659. 

2.  Tbe  writ  of  mandamus,  it  may  be,  has 
been  employed  by  this  court  more  liberally  as 
a  remedy  for  the  correction  of  the  errors  of 
Inferior  tribunals  than  would  seem  consistent 
with  the  prlndples  of  tbe  common  law.  If 
this  Is  true,  it  is  in  some  degree  attributable 
to  tbe  existence  of  peculiar  statutory  pro- 
ceedings, in  which  errors  may  IntervMie,  in- 
capable of  correction  by  appeal  or  other  re- 
visory ronedy.  In  other  cases,  to  prevent  a 
failure  of  Justice,  or  Irreparable  Injury,  wben 
there  was  a  dear  legal  right,  and  an  absence 
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of  any  other  adequate  remedy,  there  has 
been  resort  to  mandamus.  The  recent  cases  of 
Ez  parte  Barnes,  84  Ala.  540,  4  South.  769, 
and  Reynolds  v.  Crook,  95  Ala.  570,  11  South. 
412,  are  Ulnstratlye.  In  the  first  case,  in  the 
coQise  of  a  suit  commenced  by  attachment, 
the  goods  on  which  a  levy  had  been  made 
were  sold,  and  the  proceeds  of  the  sale  were 
In  the  hands  of  the  sheriff.  A  claim  of  ex- 
emption was  interposed  by  the  defendant, 
which  was  invalid,  the  attachment  having 
been  sued  out  to  enforce  the  lien  for  the  rent 
of  a  storehouse.  Yet  the  circuit  court  sus- 
tained it.  and  made  an  order  directing  the 
sheriff  to  pay  the  proceeds  of  sale  to  the  de- 
fendant The  order  was  erroneous,  and  was 
destructive  of  the  Hen  for  the  payment  of  the 
rent  It  was  not  a  final  judgment  from 
which  an  appeal  would  lie,  and  the  execution 
of  which  the  plaintiff  could  suspend  by  the 
giving  of  a  bond  with  sureties.  To  prevent 
a  failure  of  justice  and  irreparable  injury,  a 
mandamus  was  awarded,  compelling  a  vaca- 
tion of  the  order,  and  the  restoration  of  the 
parties  to  the  condition  in  which  they  were 
when  the  error  was  committed.  In  the  sec- 
ond case,  in  the  course  of  a  suit  in  equity  for 
the  final  settlement  of  an  administration, 
creditors  had  been  notified  to  come  in  and 
make  proof  of  their  claims.  A  creditor  ap- 
peared, filed  and  proved  hor  claim,  which 
was  allowed.  She  having  died,  the  propo: 
personal  representative  appeared,  and  moved 
for  a  revival  of  the  decree  in  his  name,  which 
was  refused.  The  court  interfered  by  man- 
damus, compelling  the  revivor,  for  otherwise 
there  would  have  been  a  failure  of  justice. 
The  claim  having  been  allowed,  the  right  of 
the  creditor  established,  there  was  an  obvious 
necessity  for  his  continuous  representation 
In  the  progress  of  the  suit,  in  wlilch  orders  or 
decrees  might  be  made  of  injury  to  him,  to 
which  there  was  not  opportunity  for  objec- 
tion or  exception.  These  cases  are  illustra- 
tive of  the  principle  upon  which  this  court 
bas  proceeded.  If  an  order  or  judgment  or 
decree  is  made  or  rendered,  which  is  not  the 
subject  of  revision  by  appeal  or  oth»  re- 
visory remedy,  and  yet  is  erroneous,  working 
injury  to  the  party  complaining,  and  there 
being  no  other  legal  remedy,  adequate  to  the 
correction  of  the  error  and  the  prevention  of 
the  injury,  mandamus  wiU  be  awarded.  2 
Brick.  Dig.  240,  §8  4,  6;  8  Brick.  Dig.  626,  {{ 
15-39.  The  statute  under  which  Mrs.  Thomp- 
son asserted  the  right  to  an  appeal  without 
giving  surety  for  costs,  and  a  suspension  of 
the  Issue  of  execution  on  the  decree,  so  far  as 
is  now  material,  reads:  "From  any  judgment 
of  the  clrcnlt  or  city  court,  or  from  any  or- 
der or  decree  of  the  court  of  probate,  or  from 
any  decree  of  the  court  of  chancery,  subject- 
ing to  sale  the  separate  estate  of  a  married 
woman,  or  any  part  thereof,  be  the  same  her 
statutory  separate  estate,  or  a  separate  estate 
otherwise  created,  she  is  entitled  to  an  appeal 
to  the  supreme  court  to  revise  such  judg- 
ment, ordo-,  or  decree,  without  giving  se- 


curity for  costs  of  appeal,  on  making  affida- 
vit that  she  is  unable  to  give  such  security," 
etc.  Code,  S  8629.  When  the  statute  was 
originally  enacted  (March  9,  1871;  Pampb. 
Acts  1870-71,  p.  45),  there  were  but  few  in- 
stances in  which  a  personal  judgment  or  de- 
cree could  be  rraidered  against  a  married 
woman.  The  one  was  for  her  debts  contract- 
ed before  marriage,  the  husband  being  re- 
lieved of  his  common-law  liability  for  their 
payment,  and  the  statute  expressly  declaring 
that  therefor  she  alone  was  suable,  and  her 
separate  estate  liable,  as  if  she  were  unmar- 
ried. Code  1876,  g  2704.  For  her  torts  com- 
mitted before  or  subsequent  to  marriage  her 
liability  to  suit  remained  as  at  common  law, 
and  a  personal  judgment  could  be  rendered 
a^nst  her  if  the  liability  was  ascertained 
and  fixed.  Her  statutory  separate  estate 
was  liable  "for  articles  of  comfort  and  sup- 
port of  the  household,"  and  the  liability  was 
enforced  by  an  action  at  law  against  her  and 
her  husband.  But  as  to  the  wife  a  personal 
judgment  could  not  be  rendered.  So  far  as 
she  was  concerned,  the  only  judgment  which 
could  be  rendered  was  a  judgment  subjecting 
her  statutory  estate  to  levy  and  sale.  The 
judgment  had  in  it  all  the  properties  and  ele- 
ments of  a  judgment  In  rem,  rather  than  of  a 
judgment  in  personam.  Ravisies  ▼.  Stod- 
dard, 82  Ala.  599.  The  only  orders  or  de- 
crees a  court  of  probate  could  render,  unless 
they  were  founded  on  a  liability  Incurred  by 
her  in  a  representative  capacity,  were  for  the 
sale  of  her  statutory  or  other  separate  es- 
tate, and,  like  all  orders  or  decrees  of  sale 
rendered  by  that  court  were  in  rem,  not  in 
personam.  In  a  court  of  equity  the  equitable 
separate  estate  of  the  wife  was  charged  with 
the  payment  of  her  debts,  as  she  would  have 
been  charged  at  law  If  sul  juris.  But  it  was 
the  estate  only  which  was  charged.  A  per- 
sonal liability  was  not  fixed  upon  her,  and  a 
poBonal  decree  was  not  rendered  against  h&r. 
Reading  the  statute  in  connection  with  other 
statutes,  and  with  the  {vindples  of  the  com- 
mon law  relating  to  the  liability  of  a  married 
woman  to  suit  we  ascertain  its  scope  and 
extent  When  there  is  a  judgment  or  decree, 
not  binding  a  married  woman  personally,  but 
directly  operating  upon,  and  subjecting  to 
sale  by  the  force  of  Its  own  terms,  her  statu- 
tory or  other  separate  estate,  as  a  matter  of 
right  she  is  entitled  to  an  appeal  to  this 
court  without  security  for  costs;  and  of 
itself  the  appeal  operates  "a  suspension  and 
stay  of  all  proceedings"  until  it  is  here  heard 
and  determined.  As  was  said  In  Calahan  v. 
Monroe,  65  Ala.  254:  "It  Is  only  when  the 
decree  directly  orders  at  directly  condemns 
to  sale  her  estate  that  the  statute  confers  the 
privilege  of  an  appeal  without  surety  for 
costs.  No  other  decree  subjects,  exposes,  or 
makes  liable  to  sale  her  estate.  The  statute 
must  not  by  construction  be  strained  to  meet 
cases  not  within  the  fair  meaning  of  its 
terms,  which  are  plain  and  unambiguous,  be- 
cause It  may  be  supposed  such  cases  are 
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equally  morltorlons,  and  entitled  to  as  great 
oonsidemtloa  from  the  leglal&tnre  aa  those 
which  are  embraced  by  its  words."  The  de- 
cree of  the  dty  court  is  an  ordinary  decree 
for  the  recovery  of  money,  affecting  and  bind- 
ing Mrs.  Thompson  personally,  so  long  as  un- 
reversed or  nnvacated,  establishing  conclu- 
sively that  the  complainants  therein  are  en- 
titled to  have  and  recover  of  her  the  sum  of 
money  therein  expressed.  This  is  the  entire 
force  and  effect  which  can  be  accorded  to  It. 
Of  Itself,  it  does  not  operate  upon  or  charge 
any  of  her  property,  real  or  personal,  what- 
ever may  be  her  title  to  it.  It  Is  only  an  exe- 
cution issuing  upon  it,  wlilch  may  become  a 
lien  upon  her  property,  the  subject  of  levy 
and  sale.  From  the  decree  she  was  not  en- 
titled to  an  appeal  without  giving  security 
for  costs;  nor  was  she  entitled  to  a  stay  or 
suspension  of  execution  without  bond  with 
BofBcient  sureties,  payable  and  with  condi- 
tion as  preeoribed  by  the  statate. 

8.  The  order  of  the  city  court  not  only  re- 
qnires  the  making  of  the  transcript  and  cer- 
tificate of  appeal  by  the  clerk,  but  it  stays 
the  issue  of  execution  until  the  appeal  is 
heard  and  determined.  From  the  order  an 
appeal  tfill  not  lie;  and,  if  it  would,  it  could 
scarcely  be  said  to  be  an  adequate  remedy. 
During  its  pendency  there  could  be  aliena- 
tions of  the  estate  of  the  defendant,  the  sub- 
ject of  levy  and  sale,  to  the  Irreparable  in- 
jury of  the  complainants.  As  now,  so  long 
as  the  order  of  suspension  remains  in  force, 
preventing  the  complainants  from  the  ac- 
quisition of  liens  by  the  issue  and  delivery  of 
execution  to  the  sheriff,  alienation  of  all  the 
property  of  the  defendant  may  be  made,  ren- 
dering the  decree  fruitless  and  unavailing. 
The  case  Is  a  clear  one  for  a  mandamus. 
Tho-e  is  no  other  adequate  remedy.  It  is  or- 
dered and  adjudged  that  a  rule  nisi  issue  to 
the  judge  of  the  dty  coiut  of  Annistmi,  re- 
qolring  him  to  appear  on  Monday,  June  18, 
1894,  before  this  court,  and  show  cause  why 
a  peremptory  mandamus  shall  not  issue  com- 
manding Mm  to  vacate  the  said  order. 


(103  Aia.  taB> 

BEHRMAN  et  al.  v.  NEWTON. 

(Supreme  Court  of  Alabama.    June  12,  1894) 

Action  on  Coktbact— Plbadino  —  Rsscissiox— 

Instbuctions— Frbpokdbbanob  of  Ktidekoe. 

1.  In  an  action  on  contract,  if  defendant 
does  not  rely  solely  on  a  denial  of  plaintiff's 
cause  of  action,  he  must  plead  specially  the 
matter  of  defense. 

2.  Where  a  contract  has  been  made  for  the 
sale  of  a  stock  of  goods  at  a  certain  per  cent, 
of  the  cost,  and  the  seller  refuses  to  sSl  a  por- 
tion thereof  at  such  per  cent,  the  buyer,  can  re* 
pudiate  the  whole  contract. 

3.  If,  however,  while  talcing  an  inventory, 
the  boyer  discovws  that  the  prices  being 
charged  are  in  excess  of  those  agreed  npcm, 
and  consents  to  the  change,  he  will  not,  in  an 
action  for  damages  for  breach  of  the  contract, 
he  allowed  to  set  up  such  change  as  a  defense. 

4.  It  is  not  error  to  charge  that  the  jnij 
niUFt  be  satisfied,  by  a  preponderance  of  evi- 
dence, of  the  existence  of  a  fact. 


Appeal  from  circuit  court,  Henry  county; 
J.  M.  Carmlchael,  Judge. 

Action  by  Behrman  &  Winters  against  W. 
F.  Newton  for  breach  of  contract  of  sale. 
Judgment  was  rendered  for  defendant,  and 
plaintiffs  appeal.    Reversed. 

The  goods  were  In  Dothan  at  the  time  of 
sale.  Upon  the  cross-examination  of  the 
plaintiffs,  they  were  asked  "if  they  had  In- 
surance on  the  goods."  The  plaintifrs  ob- 
jected to  this  question,  on  the  ground  that 
it  called  for  Irrelevant  and  Immaterial  evi- 
dence, and  duly  excepted  to  the  court  over- 
ruling their  objection.  The  defendant  of- 
fered as  a  witness  one  Crawford,  who,  among 
other  things,  testified  that  the  plaintiff  Behr- 
man had  said  to  him  that  be  could  purchase 
nice,  new,  dean  goods  for  the  price  he  was 
selling  the  goods  in  question  to  the  defend- 
ant, and  that  the  plaintiffs  had  made  $3,000 
out  of  the  said  goods.  The  plaintiffs  moved 
to  exclude  this  testimony  from  the  jury, 
because  it  was  hearsay.  Irrelevant,  and  Il- 
legal. The  court  overruled  the  objection, 
and  the  plaintiffs  duly  excepted.  Upon  the 
introduction  of  all  the  evidence,  the  coart 
at  the  request  of  the  defendant,  gave  to  the 
jury  the  following  written  cnarges:  (1) 
"Fraud  vitiates  or  annuls  every  contract  in- 
to which  it  enters;  and  If  the  jury  believe 
that  there  was  any  fraud  practiced,  or  at- 
tempted to  be  practiced,  by  plaintiffs,  or 
either  of  them,  upon  defendant,  then,  so  far 
as  the  defendant  is  concerned,  this  alleged 
contract  of  sale  and  purchase  was  a  void 
contract,  and  plaintiffs  cannot  recover." 
(4)  "The  plaintiffs  must  satisfy  the  jury, 
by  a  preponderance  of  the  evidence,  that  the 
contract  relied  upon  by  them  is  the  true 
contract,  and,  unless  this  Is  done,  the  defend- 
ant is  entitled  to  a  judgment  at  their  hands." 
(6)  "The  fact,  if  It  be  a  fact,  that  the  plain- 
tiff Behrman  did  not  contradict  the  testi- 
mony of  the  witness  Crawford  relative  to 
the  conversation  between  them  as  to  the 
price  and  condition  of  the  goods,  nor  at- 
tempt to  contradict  him,  is  a  drcnmstance 
at  which  the  jury  may  look,  in  connection 
with  all  the  other  evidence  in  the  case,  in 
determining  whether  or  not  Crawford  spoke 
the  truth  In  those  matters  about  which  he 
testified."  (7)  "If  the  jury  believe,  from 
the  evidence  in  this  case,  that  the  plaintiffs 
intentionally  marked  some  of  the  goods  em- 
braced In  the  terms  of  the  sale  at  a  price 
higher  than  they  cost  laid  down  in  Dothan, 
and  that,  when  the  inventory  was  being 
taken  by  plaintiffs  and  the  defendant,  the 
plaintiffs  intentionally  concealed  this  fact 
from  the  defendant,  then  this  was  a  fraud 
attempted  to  be  practiced  upon  the  defmd- 
ant,  and  your  verdict  will  be  for  the  defend- 
ant" (8)  "If  the  jury  believe,  from  the 
evidence,  that  the  plaintiffs  intentionally  al- 
tered or  raised  the  cost  mark  of  the  goods, 
the  subject  of  this  controversy,  above  the 
actual  cost  of  the  same,  then  this  was  a 
fraud  upon  the  defendant  which  authorized 
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him  to  Ktire  from  the  contract,  and  U  a 
part  of  the  goods  on]y  were  so  marked  by 
the  plalntlffB,  then  the  defendant  had  a  right 
to  refuse  to  take  said  goods,  and.  In  snch 
event,  the  plaintiffs  cannot  complain  that 
defendant  has  damaged  them."  The  plaln- 
tlffs  reaerred  a  separate  exception  to  the 
giving  of  each  of  these  charges. 

T.  M.  Espy  and  R.  H.  Walker,  for  appel- 
lants.  A.  ID.  Pace^  for  appellee. 

COUEIMAN,  J.  This  was  an  action  brought 
to  recover  damages  for  the  breach  of  an 
agreemoit,  entered  Into  between  the  plaln- 
tUfs  and  def^dant,  for  the  sale  of  a  certain 
stock  of  goods,  the  purchase  price  being  fixed 
at  a  certain  per  cent  on  the  cost  mark  of  the 
goods.  The  breach  averred  Is  that  defendant 
refused  to  accept  the  goods  according  to  con- 
tract The  defendant  pleaded,  in  Short,  by 
consent,  (1)  the  general  issne;  (2)  recoup- 
ment There  were  no  other  pleas,  and  issue 
was  Joined  upon  these  pleas.  No  facts  are 
admlasltde  In  evidence  which  are  not  direct- 
ed to  the  support  of  the  facts  averred  In  the 
com];dalnt  and  In  the  pleas,  and  no  Instruc- 
tions should  be  given  which  are  not  applica- 
ble to  the  issues  before  the  Jnry.  In  actions 
ex  contractu,  except  it  be  otherwise  proYid- 
ed,  the  general  issue  is  an  averment  that  the 
allegations  of  the  complaint  are  untrue,  and 
pats  tn  issue  only  the  truth  of  such  allega- 
tions; and,  if  the  defendant  does  not  rely 
solely  on  a  denial  of  the  plalntifCs'  cause  of 
action,  he  must  plead  specially  the  matter  of 
defense.  Oode,  {  2675.  Under  the  plea  of 
recoupment  damages  may  be  recovered  by 
the  defendant,  wUcn  grow  out  of,  or  are  con 
nected  with,  as  a  part  of,  the  matters  set 
forth  In  the  plaintiffs'  complaint  and  in 
breadi  of  the  contract  npon  which  snit  is 
founded,  <x  In  violation  of  a  duty  imposed  by 
the  contract  Bwlng  v.  Shaw,  83  Ala.  833, 
8  South.  892;  Martin  v.  Brown,  7S  Ala.  422; 
Hatchett  v.  Gibson,  18  Ala.  688. 

The  evidence  om  the  part  of  the  plaintiffs 
tended  to  show  a  contract  for  a  sale  of  a 
stock  of  goods  to  defendant  at  66  cents  on  the 
dollar,  as  shown  by  the  cost  mark  of  the 
goods  as  then  marked,  and  a  readiness  to  per^ 
form  his  part  of  the  contract  and  the  refusal 
of  the  defendant  to  accept  the  goods,  and 
pay  tot  them  the  stipulated  price.  The  evi- 
dence for  the  defendant  tended  to  show  that 
the  terms  of  the  sale  were  that  the  defendant 
was  to  pay  66  cents  on  the  dollar,  according 
to  the  wiginal  cost  maxks,  and,  as  a  part  of 
the  sale  contract  the  plaintiffs  guarantied  to 
defendant  that  "the  goods  were  bought  from 
fifteen  to  twenty-five  per  cent  cheaper  than 
the  same  goods  conld  then  be  bought  in  the 
market;"  and  defendant  then  offered  evl- 
doice  tending  to  show  that  plaintiffs  had 
altered  the  original  cost  mark,  and  had  mark- 
ed the  goods  up,  and  that  the  prices  were  not 
as  cheap  as  the  goods  could  have  been  bought 
In  the  maAet     The  plaintiffs  offered  evi- 


dence tending  to  show  that,  if  tiie  goods'  were 
marked  up,  the  defendant  waived  any  objec- 
tion to  the  sale  and  purchase  on  this  account 
Th»e  was  other  evidence,  but  this  statement 
is  sufficient  for  the  purposes  of  considering 
the  questions  assigned  as  error.  There  should 
be  no  difficulty  in  applying  legal  principles  to 
the  facts  of  the  case.  The  jury  must  deto- 
mine  the  truth  when  the  facts  are  controvert- 
ed. If  the  plaintiffs  agreed  to  sell  the  goods 
at  65  cents  on  the  original  cost  mark,  and 
refused  to  deliver  them  at  this  price,  or  any 
part  of  the  goods,  the  defendant  was  relieved 
from  the  purchase,  and  had  the  right  to  re- 
ject the  goods,  and  repudiate  the  contract  in 
toto.  On  the  other  hand.  If,  while  taking  an 
inventory  of  the  goods,  the  defendant  ascer- 
tained that  the  original  cost  mark  had  been 
erased,  and  a  higher  cost  maA  placed  npon 
the  goods,  and  the  matter  was  adjusted,  and 
the  breach  on  the  part  of  the  plaintiffs 
waived  by  the  defendant  the  defoidant  had 
the  right  to  make  such  waiver,  and  he  could 
not  afterwards  set  up  snch  breach  in  defense 
of  the  action.  TUs  was  a  disputed  fact,  to  be 
determined  by  the  Jury.  Again,  if  the  plain- 
tiffs as  a  part  of  the  c<mtract  of  sale,  guar- 
antied that  the  goods  wo'e  bought  at  from  10 
to  25  per  cent  cheaper  than  such  goods  conld 
have  been  purchased  in  the  muket  Qwy 
would  be  compelled  to  make  this  guaranty 
good,  under  the  facts  of  this  case,  to  the  pur- 
chaser, and  the  defendant  conld  recover  any 
loss  sustained  from  a  breach  of  tne  guar- 
anty; and  the  same  principles  would  apply  to 
any  guaranty  made  by  the  plaintiffs  as  to  the 
charact^  or  quality  of  the  goods.  The  im- 
dispnted  facts  show  that  the  defendant  de- 
clined to  receive  the  goods,  and  there  was 
no  evidence  offered  by  the  defendant  fur- 
nishing data  upon  which  his  damages  could 
be  computed. 

We  cannot  see  the  rdevancy  of  the  evi- 
dence that  plaintiffs  had  collected  from  the 
insurance  company,  prior  to  the  sale  to  de- 
fendant $1,000  damages  for  loss  l^  fire. 
The  defendant  had  no  interest  in  the  goods  at 
that  time,  and  none  In  the  policy  of  Insur- 
ance. We  do  not  think  the  court  erred  in 
admitting  the  statement  of  plaintiff  Behrman, 
to  the  witness  Crawford,  that  "he  could  pur- 
chase nice,  new,  clean  goods  for  the  price  he 
was  selling  the  goods  to  defendant  and  that 
he  had  made  three  thousand  dollars  out  of 
the  goods."  This  evidence  might  tend  to 
shed  light  upon  the  proper  cost  mark  of  the 
goods,  and  also  npon  plaintiff's  guaranty. 
The  coiut  erred  in  giving  charge  No.  1  for 
the  defendant  This  charge  Ignores  the  evi- 
dence which  tended  to  show  that  the  de- 
fendant waived  the  marking  up  of  the  goods 
above  the  original  cost  mark,  and  required 
a  verdict  for  the  defendant,  If  the  plaintiffa 
"attempted"  a  fraud,  whether  the  "attempt" 
was  successful  or  not  There  was  no  errot 
in  giving  charge  No.  4.  A  Jury  cannot  be 
reasonably  satisfied  of  the  existence  of  a  dia 
puted  fact,  unless  there  is  a  preponderance 
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of  the  evidence  In  Its  favor.  In  Acklen  t. 
Hickman,  eo  Ala.  S6S,  It  was  held  that  the 
preponderance,  unless  it  reasonably  satisfied 
the  mind  of  the  Jury,  is  not  enough;  and  in 
the  case  of  Vandeventer  v.  Foci,  60  Ala. 
610,  the  rule  -was  laid  down  that  a  charge 
should  not  be  given  which  instructed  the 
Jury  that  they  should  base  their  verdict  up- 
on a  mere  preponderance  of  the  evidence. 
In  Rowe  v.  Baber,  93  Ala.  422,  8  South. 
865,  it  is  said  that  the  true  rule  is  that,  to 
Justify  a  verdict,  the  evidence  must  reason- 
ably satisfy  the  minds  of  the  Jury  that  the 
facts  exist  upon  which  their  verdict  is  based. 
These  authorities  do  not  conflict  with  what 
we  have  said  in  reference  to  charge  No.  4. 
Charge  No.  6  is  a  mere  argument  Charges 
7  and  8  Ignore  the  evidence  tending  to  show 
that  the  defendant  waived  the  marking  up 
of  the  goods,  if  in  fact  they  were  marked  up, 
higher  than  the  original  cost  price.  We  have 
heretofore  criticised  the  use  of  the  word  "at- 
tempted" in  considering  a  former  charge. 
These  charges  require  a  verdict  for  the  de- 
fendant, if  the  Jury  should  find  that  the 
plaintiS  intentionally  marked  the  goods  np, 
although  the  Jiury  might  be  satisfied,  from 
the  evidence,  that  the  defendant  had  waiv- 
ed bis  right  to  rescind  the  contract  for  this 
reason,  and  this  question  had  been  satisfac- 
torily adjusted. 

What  we  have  said  Is  deemed  sufficient 
to  guide  the  court  on  another  trial,  without 
further  specification.  Reversed  and  remand- 
ed. 


CUM  Ala.  ttl) 

aART  et  aL  v.  WOODHAM  et  al. 

(Supreme  Court  of  Alabama.    June  12,  1894.) 

Advbbss  Possession— CoNTiNoiTT—DiBEOTiNQ 

VSBDICT. 

1.  Where  a  person  in  possession  of  farm 
land  sells  the  same  in  December,  and  it  remains 
anoccTipied  for  two  months,  at  which  time  the 
tenant  of  the  purchaser  takes  possession,  snch 
interruption  of  actual  occupation  does  not  break 
the  continuity  of  possesion,  unless  there  is 
evidence  ot  an  intention  to  abandon  the  pos- 
session. 

2.  Where  the  court  has  charged  as  to  the 
right  of  a  party  to  recover,  it  is  not  precluded, 
from  direonng  a  verdict  in  Iiis  favor  at  Ms  re- 
quest. 

8.  A  verdict  was  rendered  on  a  trial,  but 
was  not  reduced  to  writing.  The  court,  some 
days  afterwards,  the  jury  still  being  in  at- 
tendance, called  them  together,  and  directed 
them  to  reduce  the  verdict  to  writing.  Held, 
that  the  oral  verdict  was  sufficient,  and  no  in- 
Jury  could  be  caused  by  its  subsequent  reduc- 
tion to  writing. 

Appeal  from  circuit  court,  Henry  connty; 
J.  M.  Carmichael,  Judge. 

Action  of  ejectment  by  H.  D.  Gary  and 
others  against  William  Woodham  and  oth- 
ers. Judgment  was  rendered  for  defend- 
ants, and  plaintiffs  appeal.    Affirmed. 

The  testimony  introduced  tended  to  show 
that,  im  the  year  1854,  a  patent  to  the  lands 
sned  for  was  issued  by  the  United  States 
government  to  the  plaintiffs'   father,   who 


had  since  died,  and  that  the  plaintiffs  are 
his  rightful  heirs.  In  October,  1881,  one 
Price  sold  and  conveyed  by  proper  deeds 
the  lands  in  controversy,  with  other  adjoin- 
ing lands,  to  one  Hutto,  who  went  into  pos- 
session, and  in  the  early  part  of  the  follow- 
ing spring,  of  1882,  built  a  house  on  said 
land,  cleared  about  10  acres  of  it,  and  con- 
tinued in  possession  thereof  until  December 
29,  1885,  when  he  sold  and  conveyed  the 
said  lands  to  one  Halley.  Upon  the  Intro- 
duction of  all  the  evidence,  the  court,  at  the 
request  of  the  plaintiffs,  gave  to  the  Jury  the 
following  written  charge:  "If  the  Jury  be- 
lieve from  the  evidence  that  the  defendants 
and  those  nnder  whom  they  hold,  combined, 
have  not  had  the  actual  and  continuous  pos- 
session of  the  land  sued  for,  for  the  whole  pe- 
riod of  ten  years,  they  must  find  for  the  ijdatn- 
tiffs."  Afterwards,  at  the  request  of  the 
defendants,  the  court  instructed  the  Jury 
that,  "If  they  believe  the  evidence,  they  must 
find  for  the  defendants;"  and  to  the  giving 
of  this  charge  the  plaintiffs  duly  excepted. 
The  bill  of  exceptions  contains  the  following 
recital:  "The  plaintiffs'  counsel  then  pre- 
pared and  tendered  to  the  court  a  bill  of  ex- 
ceptions in  the  case,  and  the  court  suggest- 
ed some  amendments  thereto,  promised  said 
counsel  to  rewrite  the  bill  of  exceptions,  and 
send  It  to  him  (said  counsel)  that  he  (said 
counsel)  might  make  such  other  or  further 
suggestions  as  he  thought  proper,  after 
which  said  counsel  left,  and  took  away  with 
him  the  file  of  papers  in  the  case,  and  after- 
wards, discovering,  on  examination  of  the 
papers,  that  there  was  no  verdict  of  the 
Jury  among  them,  at  a  subsequent  day  of 
the  term,  after  the  term  allowed  by  law  to 
the  civil  docket  had  expired,  and  the  crimi- 
nal docket  had  been  taken  up,  to  wit,  on  the 
1st  day  of  September,  spread  a  motion  on 
the  docket  for  a  new  trial."  The  grounds 
of  this  motion  for  a  new  trial  were  (1)  be- 
cause the  case  was  not  given  to  the  Jury, 
and  the  Jury  did  not  make  up  and  render  a 
verdict  in  said  case;  (2)  because  the  gen- 
eral affirmative  charge,  given  by  the  court 
t(x  the  defendants,  destroyed  the  effect  of, 
and  was  repugnant  to,  a  charge  which  the 
court  had  already  given  for  the  plaintiffs. 
The  bill  of  exceptions  then  continues: 
"After  this  motion  was  entered,  the  court 
reassembled  the  same  Jury  who  had  had  the 
case  before  them,  and  directed  them  to  re- 
turn and  consider  their  verdict  in  accord- 
ance with  the  instructions  the  court  had 
given  them  on  a  previous  day,  to  wit,  on  the 
28th  6t^  of  August,  which  was,  if  they  be- 
lieve the  evld^ice,  they  must  find  for  the 
defendants.  To  this  action  of  the  court 
plaintiffs  objected,  and,  the  court  overruling 
their  objections,  plaintlffli  excepted.  The 
court  also  overruled  plaintiffs'  motion  for  a 
new  trial,  and  plaintiffs  duly  excepted.  The 
Jury  that  had  the  case  before  them  were 
engaged  in  the  trial  of  other  cases  between 
the  28tfa  of  August,  the  Ume  that  the  evt- 
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dence  was  Introdnced  before  them,  and  the 
time  when  they  were  reassembled  and  In- 
structed to  raider  thelt  verdict  tor  the  de- 
fendants." There  was  Judgment  rendered 
for  the  defendants,  and  the  plaintifCs  api>eal, 
and  assign  as  error  the  ruling  of  the  court 
upon  the  ch&rges  asked,  and  the  overruling 
by  the  court  of  the  plaintiffs'  motion  for  a 
new  trial,  and  the  reassembling  of  the  jury, 
and  compelling  a  verdict  by  them,  as  shown 
above. 

J.  A.  Adams,  for  appellants.  J.  O.  Comer, 
tor  appellees. 

McGLELLAN,  J.  This  is  a  statutory  ac- 
tion for  the  recovery  of  land.  Plaintiffs' 
original  title  is  not  controverted;  but  de- 
fendants claim  title  by  adverse  possession 
in  themselves,  and  those  through  whom  the 
possession  came  to  them,  for  a  period  of 
more  than  10  years  before  suit  brought, 
mis  possession  was  at  aU  times,  under  color 
of  title,  transmitted  from  one  to  another  of 
those  whose  possession  is  sought  to  be  tacked 
onto  that  of  defendants  by  conveyances 
formally  adequate  to  pass  title.  The  only 
question  raised  in  this  regard  has  reference 
to  the  continuity  of  the  possession,  and  that 
upon  the  following  facts:  The  first  disseisor, 
one  Hutto,  cleared  a  part  of  the  land,  built 
a  house  upon  it,  and  resided  therein  and  cul- 
tivated the  cleared  land  for  several  years. 
He  then,  on  the  29th  day  of  December,  in 
the  year  1885,  sold  and  conveyed  the  prem- 
ises to  Hawley.  Hawley  did  not  live  near 
the  land,  and  did  not,  it  api)ears,  buy  it  for 
the  purpose  of  making  his  borne  upon  it. 
Shortly  after  this  sale,  Hutto  moved  off  the 
premises,  and  they  were  unoccupied  during 
the  months  of  January  and  February,  1886. 
Towards  the  end  of  the  last-named  month, 
Hawley  rented  the  place  for  the  year  1886 
to  Garr,  who,  in  person  or  by  his  tenant, 
went  into  the  occupation  thereof  Immedi- 
ately after  this  rfflotal  from  Hawley,  and 
lived  and  made  a  crop  upon  it  during  1886. 
The  circuit  court,  in  effect,  held  that  this  in- 
terruption of  actual  occupation  did  not  break 
the  continuity  of  the  possession  relied  on 
by  the  defendants,  and  we  are  constrained 
by  the  authorities  to  concur  in  this  view. 
The  land  was  purely  agricultural  in  char- 
acter. It  was  at  the  time  of  this  gap  In 
the  occupancy  claimed  by  Hawley,  who 
lived  away  from  It,  and  did  not  contemplate 
occupying  it  himself,  but  only  through  ten- 
ants. The  only  use  such  tenants  could  make 
of  the  premises  was  to  raise  crops  thereon. 
The  possession  actually  taken  the  latter  part 
of  February  was  as  conservative  of  this  use 
as  had  it  been  taken  the  1st  of  January  or 
on  the  day  of  sale  in  the  preceding  Decem- 
ber. The  sale  and  transfer  of  possession 
by  Hutto  to  Hawley  reasonably,  if  not  nec- 
essarily, involved  some  period  of  time  dur- 
ing which  there  was  no  actual  occupation. 
Such  periods  thus  incident  to  or  occasioned 
by  changes  of  possession,  or  by  the  sabstl- 


tation  in  the  possession  of  one  tenant  for 
another  ftx>m  year  to  year,  and  which  are 
not  of  longer  duration  than  is  reasonable 
in  view  of  the  character  of  the  land  and  the 
uses  to  which  it  is  adapted  and  devoted,  do 
not  constitute  interruptions  of  irassession  de- 
stroying its  continuity,  in  legal  contempla- 
tion, wh«i,  as  here,  there  Is  no  intention  of 
abandoning  the  possession.  They  are  but 
Incidents  of  that  continuous  possession, 
which  the  land  inherently  and  in  relation 
to  the  manner  of  its  use  admits  of,  and 
oome  within  the  principles  declared  by  this 
court  In  Denson  v.  Bell,  56  Ala.  444,  and 
Hughes  V.  Anderson,  70  Ala.  209;  and  in 
the  following  cases  in  other  courts,  the  first 
three  of  which  are  very  like  the  present  case 
on  the  facts:  Hudgins  v.  Crow,  32  Ga.  367; 
Stettnlsche  v.  Lamb  (Neb.)  26  N.  W.  374; 
De  La  Vega  v.  Butler,  47  Tex.  520;  Crispen 
V.  Hannavan,  50  Mo.  536;  EHigate  v.  Pierce, 
49  Mo.  441 ;  Harper  v.  Tapley,  35  Miss.  506. 
These  decisions  proceed  on  the  idea  that, 
notwithstanding  such  interruptions  of  actu- 
al occupation,  there  is  in  fact  no  Interrup- 
tion of  such  actual  possession  as  the  land  Is 
reasonably  susceptible  of;  and  they  are 
therefore  not  in  conflict  with  that  line  of  ad- 
judications by  this  and  other  courts  to  the 
effect  that  the  continuity  of  an  adverse  hold- 
ing is  broken  by  the  abandonment  of  pos- 
session—such possession  as  the  premises  ad- 
mit of— for  any,  however  short,  period  of 
time,  even  when  there  is  an  intention  of  re- 
suming It  Railroad  Co.  v.  Philyaw,  88  Ala. 
264, 6  South.  837,  and  cases  there  dted.  On  the 
principles  we  have  declared,  the  evidence  was 
without  conflict  to  the  establishment  of  the 
defense  of  adverse -possession,  for  10  years 
ttefore  suit  brought,  in  the  defendants,  and 
the  court  properly  gave  the  affirmative 
charge,  with  hypothesis,  in  their  favor. 

The  fact  that  the  trial  court,  before  the 
general  charge  was  requested  by  the  de- 
fendants, had  given  an  instruction  at  plain- 
tiffs' instance  which  submitted  to  the  jury 
the  inquiry  whether  the  defendants,  on  the 
evidence,  had  had  10  years'  adverse  pos- 
session, capnot  put  the  court  In  error  in  re- 
spect of  afterwards  giving  the  affirmative 
charge  for  the  defendants;  and  this  is  true, 
whether  there  was  inconsistency  between 
the  two  instructions  or  not  The  court  had 
no  right  under  the  statute,  to  give  this 
charge  for  defendants  until  it  was  specially 
requested,  and,  until  the  request  was  made, 
the  trial  judge  had  no  option  but  to  submit 
the  whole  question  to  the  jury;  but  his  doing 
so  did  not  cut  off  the  defendants'  right  to 
have  the  jury  directed  to  find  in  their  favor 
if  they  believed  the  evidence,  if  they  were 
otherwise  entitled  to  this  direction.  Ralbroad 
Co.  V.  Markee  (Ala.)  15  South.  511;  Railroad 
Co.  V.  Hurt  (Ala.)  13  South.  130. 

We  gather  from  the  bill  of  exceptions  that 
the  verdict  was  originally  returned  ore  tenus 
by  the  jury  to  the  court  This  was  snfll- 
clent  (State  v.  Underwood,  2  Ala.  744);  and 
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the  action  of  the  court,  nimii  Its  being  found 
that  no  written  verdict  was  In  the  file,  In 
having  the  Jury,  which  was  stUl  In  attend- 
ance, return  a  written  verdict,  was  super- 
fluous, and  obviously  not  vitiating;  and  we 
are  not  prepared  to  say  that,  had  no  verdict 
been  originally  returned,  the  matter  would 
avail  the  api>ellants,  since  they  show  no 
injury  resulting  therefrom  (Orace  v.  McKls- 
sack,  49  Ala.  163). 

We  find  no  error  In  the  record,  either  up- 
on the  trial  or  upon  the  motion  for  a  new 
trial;  and  the  judgment  of  the  circuit  court 
ig  affirmed.   Affirmed. 


(Itt 


BO 


OLAYBOKNE  v.  STATE. 


(Supreme  Court   of  Alabama.    June  7,  1894.) 
Gamino — Indictment — Vbbdiot. 

1.  Section  4052  of  the  Code  forbids  playing; 
cards  in  any  building  where  liQuors  are  sold. 
Section  4057  prohibits  betting  at  such  playing. 
Defendant  was  charged  in  one  count  tot  playing 
cards  at  a  place  where  liquors  were  sold,  and 
that  he  "did  bet  or  hazard  money  or  bank  notes 
at  such  game."  Held  to  charge  but  the  one 
offense  of  betting  at  a  game  of  cards. 

2.  Where  defendant  was  found  guilty  of 
playing  cards,  it  amounted  to  an  acquittal  of 
the  ofiense  of' betting;  and,  as  he  was  not 
charged  with  playing  cards,  he  shonld  be  dis- 
charged. 

Appeal  from  criminal  court,  Jefferson  coun- 
ty; Samuel  E.  Greene,  Judge. 

C.  C.  Clayborne  was  found  guilty  of  play- 
ing cards  in  a  public  house,  where  liquors 
were  at  the  time  sold,  and  appeals.  Re- 
versed. 

The  appellant  was  tried  under  the  follow- 
ing indictment:  "The  grand  jury  of  said 
county  charge  that  before  the  finding  of  this 
indictment,  C.  C.  Clayborne,  whose  name  is 
to  the  grand  jury  otherwise  unknown,  played 
at  a  game  with  cards  or  dice,  or  some 
device  or  substitute  for  cards  or  dice,  at  a 
tavern,  inn,  storehouse  for  retailing  spiritu- 
ous liquors,  a  house  or  place  where  spiritu- 
ous liquors,  were  at  the  time  sold,  retailed  or 
given  away,  or  in  a  public  bouse,  hlj^way, 
or  some  other  public  place,  or  at  an  outhouse 
where  people  resort,  and  did  bet  or  hazard 
money  or  bank  notes  at  said  game,  against," 
etc.  The  defendant  demurred  to  the  said  in- 
dictment, on  the  ground  that  it  charged  in 
the  one  count  two  separate  and  distinct  of- 
fenses. This  demurrer  was  overruled.  Up- 
on the  cause  being  tried  by  the  court  without 
the  interrention  of  a  jury,  as  by  the  law  In 
such  cases  provided,  the  court,  upon  hearing 
all  the  evidence,  adjudged  the  defendant 
"guilty  of  plajrlng  cards  in  a  house  where 
spirituous,  vinous,  or  malt  liquors  were,  at 
that  time,  sold,  retailed  or  given  away,  and 
assessed  the  fine  of  twenty  dollars  and  costs 
against  the  said  defendant" 

Wade  &  Vaughan,  for  appellant  Wm.  Ii. 
Martin,  Atty.  Gen.,  for  the  Stata 


HARALSON,  J.  The  Indictment  in  John- 
son V.  State,  75  Ala.  8,  charged  that  the  de- 
fendant "played  at  a  game  with  cards,  at  a 
public  house,  and  did  bet  or  hazard  money 
or  bank  notes  at  said  game."  It  was  held, 
that  the  indictment  did  not  charge  two  of- 
fenses,—not  the  offense  of  playing  with 
cards,  etc.,  as  prohibited  by  section  4052  of 
the  Code,  and  betting  on  such  game,  prohib- 
ited by  section  4057,  but  only  the  graver  of- 
fense of  betting,  denounced  by  the  last- 
named  section.  In  Tolbert  v.  State,  87  Ala. 
29,  6  South.  284,  where  the  Indictment 
charged  that  the  defendant  bet  at  a  game  of 
cards,  etc.,  at  one  of  the  prohibited  places, 
without  also  charging  that  a  game  was 
played,  the  court  held  that  it  was  fatally  de- 
fective. Dreyfus  v.  State,  83  Ala.  54,  3 
South.  430;  Smith  v.  State,  63  Ala.  55.  A 
new  form  of  indictment  for  betting  at  cards, 
et&,  under  section  4057,  was  provided  in  the 
Code  of  1886  (form  16,  p.  267),  under  which 
we  have  held  it  is  no  long^  necessary  to  al- 
lege that  a  game  "w;a8  played,"  as  was  re- 
quired in  indictments  therefor,  before  this 
form  was  provided.  Rosson  v.  State,  92  Ala. 
76,  9  South.  337.  The  solicitor.  In  drawing 
this  Indictment,  was,  no  doubt  following  our 
former  rulings,  in  presenting  an  indictment 
good  for  betting.  These  forms,  provided  fbr 
the  guidance  of  prosecuting  officers  in  draft- 
ing indictments,  are  not  exclusive  of  other 
forms,  in  which  the  offense  is  well  and  aptly 
charged;  but,  it  will  be  better  practice  to 
follow  them  In  cases  where  they  are  ap- 
plicable. And  the  safer  practice  always  is, 
to  have  different  counts  In  the  indictments, 
to  meet  the  different  phases  the  case,  under 
the  evidence,  may  assume.  If,  for  instance, 
thoe  had  been  here  a  count  for  playing  as 
well  as  the  one  for  betting  at  cards,  the  dtf- 
flcnlty  encountered  would  have  been  obviated. 
The  presentment  In  the  case  at  bar,  is  good 
and  sufficient  for  betting  at  cards,  and  if  we 
follow  our  former  adjudications.  It  Is  not  de- 
murrable for  duplicity.  nnd»  it,  the  defend- 
ant could  be  tried  only  for  the  offense  of  bet- 
ting, as  provided  by  said  section  4057  of  the 
Code.  The  court  found  him  guilty  of  play- 
ing cards,  an  offmse  with  which  he  was  not 
charged,  and  fined  him  |20.  This  was  an  er- 
roneous finding.  It  was,  however.  In  legal 
effect,  an  acquittal  of  the  off«ise  of  betting, 
with  which  he  was  charged.  And,  Inasmnch 
as  he  cannot  be  tried  for  playing  nnd»  this 
indictment  and  can  be  tried  again,  only  for 
the  offense  of  which  the  court  found  him 
guilty,  and  not  for  that  of  which  he  waa  ac- 
quitted, .  it  follows  he  cannot  be  longer  held 
under  this  indictment  3  Greenl.  Bv.  i  36; 
BeU  V.  State,  48  Ala.  684;  ICltdieU  v.  State, 
60  Ala.  26;  Nntt  y.  State,  63  Ala.  184;  Berry 
V.  State,  65  Ala.  117;  Smith  v.  State,  68  Ala. 
428;  Sylvester  v.  State,  72  Ala.  206;  De 
Arman  v.  State,  77  Ala.  10.  The  Judgment  Is 
reversed,  and  an  order  discharging  defend- 
ant will  be  here  entered.  Reversed  and  dls 
diarged. 
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SIOTH  T.  STATB. 
(Snpieme  Court  of  Alabama.    June  7,  1S94.) 

HOMIOtDB— MUKDEB  IK  TBB  FIR8T  DeOBBB— Er- 
rSCT  OF  Vabsios. 
LFassicn  aronsed  by  mere  words  cannot 
reduce  homicide  below  the  crime  of  murder  in 
the  second  degree. 

2.  As  an  indictment  for  mnrder  in  the  first 
degree  indndes  all  degrees  of  homicide,  the 
court  properly  refused  to  charge  that,  if  the 
killing  was  done  in  the  heat  of  passion,  defend- 
ant conid  not  be  found  guilty  "as  charged  in 
the  indjctment." 

3.  On  a  trial  for  murder,  a  leqnest  to 
darge  that  if  the  killing  was  done  when  de- 
fendant was  "in  great  passion,  not  having  suf- 
ficient time  for  his  blood  to  cool,  then  he  is  not 
guilty  of  murder  in  the  first  degree,"  was  prop- 
erly refused,  as  it  permits  no  inquiry  as  to 
whether  defendant  or  deceased  was  the  aggres- 
sor in  the  alteicatlou  which  aroused  defendant's 
passion. 

4.  A  request  to  diarge,  which  assumes  that 
defendant's  pas8i(»  had  not  time  to  cool  while 
he  went  100  yards,  to  his  house,  got  his  gun, 
and  returned  to  where  he  started  from,  was 
properly  refused. 

5.  Passion,  without  reasonable  cause,  will 
not  be  taken  into  account  in  determining  the  de- 
gree of  murder. 

Appeal  from  dty  court  of  Montgomery; 
Tbomas  M.  Arrlngton,  Judge. 

Hllllard  Smith  was  convicted  of  mm'der  In 
the  first  degree,  and  api>eals.    Afllrmed. 

The  testimony  for  the  state  tended  to  show 
that  npon  the  deceased,  who  was  In  his  field 
In  front  of  the  house  of  the  defendant,  call- 
ing to  the  defendant  to  come  and  let  him 
show  defendant  where  his  (defendant's)  bogs 
had  destroyed  some  of  the  crop  of  the  de- 
ceased, the  defendant  went  down  to  where 
the  deceased  was  standing;  that  they  be- 
came engaged  In  a  dispute  as  to  whether 
or  not  It  was  the  defendant's  hogs  that  bad 
destroyed  the  crop,  and  that,  upon  the  de- 
ceased saying  that  his  daughter  had  told 
him  that  It  was  the  defendant's  hogs,  he 
aK>lled  opprobrious  epithets  to  the  deceas- 
ed's daughter,  and  also  cursed  the  deceased; 
the  deceased  replied,  "Ton  are  another;"  that 
thereupon  the  defendant  told  the  deceased 
that  If  he  would  wait  until  he  went  to  his 
house,  which  was  about  100  yards  off,  and 
got  his  gun,  he  would  come  back  and  kill  the 
deceased;  that  the  deceased  remained  In  his 
field  while  the  defendant  ran  to  his  house, 
got  his  gun,  and,  on  coming  back,  again  curs- 
ed the  deceased,  and  dared  him  to  "call  him 
another"  again;  that  upon  the  deceased  say- 
ing, "Tou  are  another,"  the  defendant  shot 
and  killed  him.  The  testimony  for  the  de- 
fendant tended  to  show  that  when  he  said 
to  him  that  his  daughter  had  told  him  a  lie 
the  deceased  cursed  bim;  that  thereupon  he 
(the  defendant)  said  that  he  "did  not  want 
a  fuss,"  but  that  deceased  continued  to  curse 
him,  and  advanced  on  bim  with  a  knife;  that 
he  retreated  until  near  his  house,  where  he 
went,  got  his  gun,,  and  as  he  came  out  of  bis 
yard  with  It  the  deceased  continued  to  ad- 
vance npon  him  with  the  knife,  whereupon 
"he  stopped  him"  by  shooting  him.  Upon  the 


introdoction  of  an  fhe  evidence  the  defend- 
ant reqnested  the  court  to  give  to  the  jury 
the  following  written  charges,  and  separate- 
ly excepted  to  tiie  court's  refusal  to  give 
each  of  tbem  as  asked:  (1)  "If  the  jury 
find  teom  the  evidence  that  at  the  time  HUl- 
lard  Smith  killed  Charles  Pickett  he  acted 
und»  the  heat  of  passion,  and  not  having 
had  time  tor  his  blood  to  cool,  they  can- 
not find  the  defendant  guilty  of  murder." 
(2)  "If  the  jury  believe  from  the  evidence 
that  deceased  iKwught  on  the  difElcnIty,  and 
so  much  enraged  this  defendant,  and  while 
still  under  the  heat  of  such  passion  the  de- 
fendant killed  deceased,  then  they  cannot 
find  the  defendant  guilty  as  charged  in  the 
Indictment"  (3)  "It  the  jury  find  that  Hill- 
lard  Smith  took  the  Ufe  of  Charles  Pickett 
while  In  a  great  passion,  not  having  sufB- 
dent  time  tar  his  blood  to  cool,  then  he  Is 
not  guilty  of  murder  in  the  first  degree."  (4) 
"If  the  jury  find  the  killing  was  done  in  the 
heat  of  blood,  although  with  a  deadly  weap- 
on, yet  if  there  be  no  evidence  of  previous 
malice,  formed  design,  or  such  evidence  of 
deliberation  as  to  show  that  reason  held 
sway,  then  this  Is  not  mnrder  as  charged 
In  the  Indictment"  (6)  "If  the  jury  find 
from  the  evidence  the  homldd^  was  com- 
mitted in  the  undne  resentment  of  an  In- 
sult offered.  If  done  In  the  heat  of  blood 
caused  thereby,  before  cooling  time  has  su- 
pervened, and  without  any  previous  formed 
design,  it  cannot  be  murder,  and  the  jury 
cannot  so  find."  (6)  "Though  the  jury  may 
find  the  provocation  for  the  killing  not  such 
as  to  excuse  the  offense,  yet  if  they  also  find 
that  It  was  such  as  to  throw  and  did  throw 
this  defendant  HUllard  Smitii,  Into  such  a 
heat  of  passion  that  be  killed  the  deceased, 
and  that  at  the  time  he  did  the  killing  he 
was  still  ruled  and  swayed  by  such  passion, 
then  they  cannot  find  the  defendant  pillty 
of  murder." 

Clark  &  Thomas,  for  appellant  Wm.  L. 
Martin,  Atty.  Gen.,  for  the  State. 

McCLBLLAN,  J.  HilllBrd  Smith  killed 
Charles  Pldcett  by  shooting  him  with  a  gun. 
The  evidence  for  the  defoidant  (his  own) 
tends  to  show  that  he  shot  in  the  heat  of 
passion.  The  evidence  for  the  state  tends 
to  show  that  there  was  no  provocation  for 
defendant's  passion,  except  mere  words  spo- 
ken to  him  by  the  deceased  in  response  to 
words  of  like  abusive  character  first  ad- 
dressed by  the  def^idant  to  the  deceased. 
On  these  tendencies  of  the  evidence  the  jury 
might  have  found  that  the  mortal  wound  was 
inflicted  in  the  heat  of  passion  engendered  by 
mere  words  alone.  So  finding,  the  necessary 
effect  of  charges  1,  2,  4,  6,  and  6  requested  by 
the  defendant  would  have  been  to  authorize 
the  jury  to  return  a  verdict  of  guilt  of  a  low- 
er degree  of  homicide  than  murder  In  the 
second  degree;  and  each  of  said  charges  was 
therefore  bad  on  this,  as  well  as  p^baps,  on 
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other,  gronnda,  since  no  principle  In  onr  crim- 
inal jurisprudence  Is  more  firmly  established 
than  that  passion  aroused  by  mere  words 
cannot  reduce  homicide  below  the  offense  of 
m\u:der  in  the  second  degree.  Mitchell  v. 
State,  60  Ala.  26;  Nutt  v.  State,  63  Ala.  180; 
Ex  parte  Brown,  65  Ala.  466;  Roberts  v. 
State,  68  Ala.  156;  Martin  v.  State,  7T  Ala. 
1;  Watson  v.  State,  82  Ala.  10,  2  South.  455; 
Holmes  v.  State,  88  Ala.  26,  7  South.  193;  Ex 
parte  Sloan,  95  Ala.  22,  11  South.  14. 

The  Indictment  In  this  case  charged,  not 
only  murder  In  the  first  degree,  but  also  mur- 
dor  in  the  second  degree,  and  all  other  grades 
of  homicide.  Charges,  therefore,  which  were 
perhaps  Intended  to  declare  that  on  certain 
postulates  the  jury  could  not  convict  the  de- 
fendant of  murder  In  the  first  degree,  but 
which  in  terms  declared  tliat  they  could  not 
convict  bim  as  charged  in  the  indictment 
(charge  2,  for  instance),  or  which  assumed 
that  murder  In  the  second  degree  "is  not  mur- 
der as  charged  In  the  indictment,"— the  postu- 
lates justifying.  It  may  be  conceded,  the  con- 
clusion as  to  murder  in  the  first  degree,  but 
having  no  bearing  upon  any  lower  degree  of 
homicide,— were  essentially  confusing  and 
misleading.  This  is  an  additional  reason  for 
the  refusal  of  charges  2  and  4  requested  by 
the  defendant  Horn  v.  State,  98  Ala.  23,  13 
South.  328;  Bland  v.  State,  75  Ala.  574;  Jones 
V.  State,  96  Ala.  102,  11  Soutli.  390;  Lnndy 
y.  State,  91  Ala.  100,  9  South.  189. 

All  the  charges  refused  to  the  defendant, 
moreover,— that  numbered  8,  as  well  as  oth- 
ers to  which  we  have  before  referred,— were 
bad  for  the  reason  that  they  permit  no  in- 
quhry  as  to  whether  the  defendant  or  the  de- 
ceased was  the  aggressor  in  the  altercation 
In  which  the  words  of  abuse,  which,  on  one 
aspect  of  the  evidence,  constituted  the  sole 
provocation  for  the  defendant's  passion,  were 
employed;  and  this  omission  of  the  charges 
is  especially  pemldous  in  view  of  the  fact 
that  the  evidence  is  substantially  without  con- 
flict to  the  Imputation  of  fault  and  aggression 
to  the  defendant  In  that  connection.  Allen 
V.  State,  62  Ala.  391;  Jones  v.  State,  96  Ala. 
102,  11  South.  399. 

Charge  3  Is  bad  also  for  another  reason. 
The  evidence  Is,  without  conflict  or  adverse 
inference,  to  the  effect  that  after  the  alleged 
passion-engendering  words  of  tbe  deceased 
had  been  uttered  the  defendant  went  off  to 
his  house  a  himdred  or  two  yards  away,  got 
his  gun,  and  came  with  It,  out  of  his  house 
and  the  oirtllage  thereof,  back  to  where  the 
deceased  was,  and,  according  to  the  state's 
evidence,  had  all  the  while  remained,  and 
there  shot  him.  This  charge  assumes,  in 
necessary  effect,  that  all  this  time  was  not 
sufficient  for  the  defendant's  passion  to  cool, 
and  for  this  It  was  properly  refused. 

And  this,  as  also  charges  2  and  4,— If  we 
are  to  consider  the  latter  as  Intended  to  as- 
sert that  words  may  provoke  such  passion  as 
will  reduce  homicide  from  murder  in  the  first 
to  murder  In  the  second  degree,— are  bad.  In 


that  tbey  each  assume  the  reasonable  suffi- 
ciency of  the  language  employed  by  the  de- 
ceased to  excite  mitigating  passion  In  the  de- 
fendant, when,  80  far  as  that  passion  being 
justified,  the  court  might  well  have  instructed 
the  jury,  as  matter  of  law,  that  the  words 
shown  by  the  state's  evidence  at  least  did 
not  constitute  provocation  for  any  mitigating 
passion  on  the  part  of  the  defendant,  and.  If 
they  found  ztp  other  provocation  for  passion 
than  the  words  which  that  aspect  of  the  evi- 
dence tended  to  show.  It  was  wholly  imma- 
terial whether  the  defendant's  passions  were. 
In-  point  of  fact,  excited  or  not  A  passion 
thus  without  reasonable  cause  and  immate- 
rially excited  is  not  a  passion  which  the  law 
takes  into  account  in  determining  whethw 
the  homicide  is  murder  In  the  first  or  second 
degree.  9  Am.  &  Eng.  Enc.  Law,  pp.  579, 
680;  Flannagan  ▼.  State,  46  Ala.  703. 
Affirmed. 
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NATIONAL  FBRTILIZBB  CO.  v.  HINSON 

et  al. 
(Supreme  Court  of  Alabama.   June  12,  1884.) 

JosoMBNT  BT  DBFAai.T— Vacatiko— Bui,  TO  8*1 
Aside. 

1.  Where  a  defendant  has  not  answered, 
and  the  court^  before  reaching  the  case,  an- 
nounces that  the  civil  doclcet  will  not  be  taken 
up  again,  the  court  may  afterwards  during  the 
term,  and  without  notice  to  defendant  render 
judgmetit  by  default  though  defendant  had  a 
good  defense,  and  was  present  in  court  to  ask 
leave  to  defend  when  the  continuance  was  an- 
nounced. 

2.  That  plaintiff  faUely  Informed  the  court 
that  defendant  had  agreed  to  let  judgment  be 
taken  by  default  is  not  ground  for  vacating  the 
judgment,  especially  where  it  does  not  appear 
that  judgment  would  not  have  been  given  but 
for  such  statement 

8.  A  bill  to  set  aside  a  judgment  by  default, 
that  does  not  show  why  application  to  set  aside 
the  judgment  was  not  made  before  adjourn- 
ment is  fatally  defective. 

4.  In  such  case,  a  bill  is  fatally  defective 
that  does  not  aver  ability  to  prove  the  de- 
fense In  a  trial  at  law. 

Appeal  from  chancery  conrt,  Geneva  coun- 
ty; Jere  N.  Williams,  Chancellor. 

Bill  by  Joseph  Hlnson  and  another  against 
the  National  Fertilize  Company  to  vacate  a 
judgment  and  to  enjoin  Issuing  an  execution 
thereon.  A  motion  to  dissolve  the  Injunction 
was  overruled,  and  defendant  appeaU.  Re- 
versed. 

Most  of  the  allegations  of  the  bin  are  suffi- 
ciently stated  In  the  opinion.  The  alleged 
adequate  defenses,  which  are  referred  to  In 
the  opinion,  are  thus  averred  in  the  bill: 
"There  was  a  failure  of  consideration  in  said 
note.  In  that  the  company  did  not  ship  them 
the  quantity  of  the  fertilizers  they  gave  their 
note  for.  Second.  That  said  fertilizers  were 
..hipped  In  sacks,  and  there  was  no  tag  or 
tags  attached  to  each  sack,  as  required  by 
law.  Third.  The  fertilizers  were  not  deliv- 
ered as  per  agreement  and  complainant  had 
to  buy  elsewhere.  Fourth.  That  complainant 
had  paid  quite  a  large  sum  of  money,  to  wit. 
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net  about  two  bundred  and  fifty  dollars,  to 
the  attorney  of  said  National  Fertilizer  Com- 
pany, which  he  has  failed  to  credit  on  said 
judgment  Fifth.  That  an  execntlon  is  now 
in  the  hands  of  B.  F.  Pate,  sheriff  of  Geneva 
county,  Alabama,  and  he  has  levied  said 
execution  upon  the  property  of  complainanta, 
and  is  proceeding  to  sdl  the  same." 

M.  B.  Milllgan,  for  appellant  J.  3.  Morris, 
for  appellees. 

EDAD,  J.  On  January  16,  1892,  at  a  spe- 
cial term  of  the  circuit  court  of  Geneva 
county,  appellant  recovered  a  judgment  by 
default  against  appellees  for  the  sum  of 
^966.38,  on  a  promissory  note  given  for  the 
price  of  fertilizers  purchased.  The  summons 
and  complaint  were  sued  out  in  July,  1891. 
This  bill  was  filed  April  7,  1893,  to  vacate 
that  judgment,  and  for  injunction  against  the 
enforcement  of  execution,  in  the  hands  of  the 
sheriff,  Issued  thereon.  The  alleged  equity 
of  the  bill  Is  that  complainants  had  meri- 
torious defenses  to  the  action,  which  they 
were  prevented  from  making  by  the  fraud 
of  the  plaintiff's  attorney,  unmixed  with  neg- 
ligence on  their  part  The  first  and  third  of 
these  defenses,  as  they  are  specified  in  the 
bill.  If  true,  were  good,  and  stated  with  suf- 
ficient particularity;  the  first  however,  ap- 
pearing to  be  only  a  partial  defense  to  the  ac- 
tion. The  second,  which  would  seek  to  in- 
validate the  contract  as  a  penalty,  under  the 
law,  for  the  failure  of  the  plaintiff  to  tag  the 
sactcs  of  fertilizer,  will  not  be  noticed  by  a 
court  of  equity  in  a  bill  of  this  kind,  'ilie 
fourth  would  be  sufficient  as  the  basis  of  a 
decree  granting  a  credit  on  the  judgment  for 
the  amount  paid  on  the  note,  the  other  es- 
sentials of  the  equity  of  the  bill  being  estab- 
lished. It  would  not  justify  setting  aside  the 
Judgment  The  defense  which  must  be  re- 
lied on,  therefore,  as  justifying  the  applica- 
tion for,  and  grant  of,  an  injunction  re- 
straining the  collection  of  the  entire  judg- 
ment l8  the  third,  which  sets  up  an  entire 
failure  of  the  consideration  of  the  note; 
which  defense  comprehends,  also,  the  par- 
tial failure  of  consideration  set  up  in  the 
first  The  facts  alleged  as  showing  fraud 
on  the  part  of  platntlflTs  attorney,  and  the 
want  of  fault  or  neglect  on  the  part  of  com- 
plainants, are  that  on  Thursday  of  the  term, 
when  no  judgment  had  been  rendered  in  the 
case  in  question,  the  presiding  judge  an- 
nounced Dubllcly  "that  the  civil  docket  of 
said  court  would  not  again  be  taken  up,  and 
that  all  parties  interested  could  go  home;" 
and  that  complainants  went  home  with  the 
understanding  that  their  cases  would  not  be 
called  for  trial;  and  that  as  they  have  been 
informed,  the  judgment  was  taken  against 
them  on  Saturday  morning,  upon  the  state- 
ment to  the  court  by  the  attorney  for  the 
National  Fertilizer  Company,  "that  it  was  by 
agreement  that  the  judgment  be  taken,"  and, 
upon  this  statement,  the  court  entered  thft 


judgment  by  default  alttaeugb  the  dvU- 
docket  had  been  continued  for  the  term. 
The  bill  alleges  that  no  such  agreement  had 
been  made,  but  on  the  contrary,  that  com- 
plainants had  a  good  defense  to  the  action, 
and  that  they  remained  in  court  all  the 
wedt  to  offer  said  defense  when  the  case 
should  be  called,  until  they  went  home  upon 
the  said  fumouncemoit  made  by  the  judge. 
When  the  announcement  of  the  judge  was 
made,  the  time  for  defendants  to  appear  and 
plead  had  passed,  and,  as  the  court  rendered 
judgment  by  default  it  must  be  taken,  in 
the  absence  of  averment  to  the  contrary,  that 
they  hod  done  neitho:.  They  were,  therefore. 
In  default  and  not  entitled  to  notice  of  any 
IMTOceedingB  which  the  court  might  thereaft^ 
take  In  the  cause.  If,  after  such  default 
the  court  had  entered,  in  that  particular 
cause,  a  special  order  of  continuance,  and 
complainants  had  acted  upon  it  and  gone 
home,  yet  the  court  could,  thereafter  during 
the  term,  have  set  aside  the  continuance,  and 
granted  judgment  by  default  without  In- 
fringing any  legal  right  whatever  of  the  com- 
plainants. If  they  had  been  present  when 
judgment  was  moved  for,  they  could  have  de- 
fended, upon  the  special  plea  of  failure  of 
consideration,  only  by  the  grace  of  the  court 
Application  by  them  for  leave  to  defend, 
upon  such  a  special  plea,  would  have  in- 
volved a  prayer  that  their  negligent  violation 
of  the  rules  of  practice  of  the  court,  by  fall- 
ing to  appear  and  plead  as  required  by  law, 
be  condoned;  which  prayer  would  have  ad- 
dressed Itself  alone  to  the  discretion  of  the 
court  If,  therefore,  plaintlfF's  attorney,  on 
Saturday,  simply  moved  for  and  obtained 
judgment  by  default  there  seems  no  possi- 
ble ground  upon  which  they  could  utter  a 
word  of  complaint  But  the  position  of  the 
complainants  is,  as  it  Is  stated  in  the  bill, 
that  the  judgment  "was  taken  against  them 
upon  the  statement  to  the  court  by  the  at- 
torney for  the  National  Fertilizer  Company, 
'that  it  was  by  agreement  that  the  judgment 
be  taken,'  and,  upon  this  statement  the  court 
entered  the  jndgrment"  The  only  argument 
in  behalf  of  complainants,  which  can  pro- 
ceed upon  this  averment  is  that  inasmuch 
as  the  judgment  was  rendered  after  (or  upon, 
which  means  after,  as  it  is  used  in  the  bill) 
the  said  statement  of  the  attorney  to  the 
court  possibly  the  court  was  moved  thereby 
to  grant  the  judgment;  that  possibly,  it 
would  not  have  granted  the  Judgment  had 
such  statement  not  been  made;  and,  possibly,  ' 
If  complainants  had  been  present  and  had 
seen  fit  to  ask  that  their  default  be  condoned, 
and  that  they  be  allowed  to  Interi>ose  and  de- 
fend upon  their  special  plea,  the  court  would 
have  exercised  Its  discretion  In  their  favor, 
and  allowed  the  defense  to  be  made.  This 
seems  to  us  a  frail  foundation  upon  which 
to  rest  the  equity  of  a  bill  in  chancery.  We 
cannot  know  what  motive  was  In  the  court's 
mind,  in  rendering  Judgment  in  such  a  case, 
for  we  do  know  it  had  tbe  lawful  right  to 
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render  It,  upon  tlie  mere  motion  of  the  plain- 
tiff, without  giving  the  complainants  the  least 
canae  of  complaint;  and  If  anything  was  said 
by  the  conrt,  at  the  time,  showing  a  purpose 
to  give  complainants  further  time  and  oppor- 
tunity to  plead  and  defend,  and  not  render 
judgment  against  them  in  their  absence, 
from  which  purpose  it  was  diverted  by  the 
statement  of  counsd  that  defendants  had 
agreed  to  the  rendition  of  judgment,  it  does 
not  appear  In  the  bill.  It  Is  v«7  certain 
that  if  complainants  had  done  their  duty,  and 
filed  their  plea  at  the  proper  time,  the  court, 
unless  lmiK>sed  upon,  would  have  taken  no 
action  In  the  case  after  the  public  announce- 
ment It  had  made;  and  if  Induced,  in  that 
case,  to  render  judgment,  by  a  false  state- 
ment of  plaintiff's  counsel,  their  eaulty  to  set 
it  aside,  upon  showing  a  meritorious  defense, 
would  have  been  dear.  How,  then,  can  it 
be  said  that  the  rendition  of  the  judgment, 
in  the  present  case,  was  not  directly  attrib- 
utable to  their  negligent  failure  to  appear 
and  plead?  Although  there  may  have  been 
fraud  on  the  part  of  plaintiff.  If  their  negli- 
gence concurred  with  the  fraud  in  producing 
the  result  complained  of,  equity  will  not 
grant  relief.  The  rules  of  equity  upon  this 
subject  are  strict  We  need  not  enlarge  up- 
on them.  They  may  be  gathered  from  the 
following  authorities:  Hair  v.  Lowe,  19  Ala. 
224;  Beadle  v.  Graham,  66  Ala.  102;  Collier 
v.  Palk,  Id.  223;  Waldrom  T.  Waldrom,  76 
Ala.  285;  Roebling  Sons  Co.  r.  Stevens  Elec- 
tric Co.,  93  Ala.  39,  9  South.  369.  The  prin- 
ciple Is  the  same  as  obtains  In  our  statutory 
proceedings  for  rehearing.  See  Waddell  v. 
Weaver,  53  Ala.  58;  White  v.  Ryan,  31  Ala. 
400;  Shields  v.  Bums,  Id.  535;  Stewart  v. 
Williams,  33  Ala.  492;  Ex  parte  North,  49 
Ala.  385;  Ex  parte  Walker,  54  Ala.  577;  Ex 
parte  Wallace,  60  Ala.  267;  Brock  ▼.  Railroad 
Co.,  66  Ala.  79;  Ex  parte  O'Neal,  72  Ala. 
660. 

Again,  the  bUl  Is  fatally  defective  In  bill- 
ing to  show  why  application  was  not  made  to 
the  court,  before  adjournment,  to  set  aside 
the  judgment  Roebllng  Sons  Co.  v.  Stevens 
Electric  Co.,  93  Ala.  39,  9  South.  369,  and  au- 
thorities there  cited.  Nor  do  we  commit  our- 
selves to  the  proposition  that  an  imexplalned 
delay  of  15  months  after  rendition  of  the 
judgment  complained  of  is  not  fatal  to  relief 
in  equity,  if  the  case  were  otherwise  made 
out  The  bUl  Is  fatally  defective  In  another 
particular.  We  said  the  complainants'  de- 
fense to  the  action  at  law  is  sufficiently  aver- 
red. That  is  true;  but  It  is  not  averred  that 
they  will  be  able  to  prove  the  defense  on  a 
trial  at  law.  The  authorities  hold  this  to  be 
a  fatal  defect.  Authorities  supra.  The  al- 
leged agreement  with  the  attorney  of  the 
plaintiff  in  judgment,  made  after  the  rendi- 
tion of  the  judgment,  in  reference  to  the  al- 
lowance of  all  proper  set-offs,  manifestly 
adds  nothing  to  the  equity  of  this  bill.  We 
are  of  opinion  there  is  no  equity  In  the  bill, 
and  the  in]unctl<»  ought,  for  that  reason,  to 


have  been  dissolved.  We  do  not  consider 
the  denials  of  the  answa,  for  the  reason  that 
it  does  not  appear  to  have  been  sworn  to. 
Rule  85,  Code,  p.  817.  It  may  be  that  the 
bill  can  be  so  amended  as  to  give  It  equity. 
We  will  reverse  the  decree,  and  remand  the 
cause,  with  instructions  to  the  chancery  court 
to  dissolve  the  injunction,  dnless  the  bill 
shall  be  so  amended,  under  the  principles  we 
have  declared.    Reversed  and  remanded. 


aOS  Ala.  66S> 
SHBPPARD  et  al.  v.  DOWLING. 
(Supreme  Conrt  of  Alabama.    June  12,  1884.) 
Action  on  Contbjiot  —  Devbotivk  FsstobiulXCb 
— Dauaobs. 
He  fact  that  work  is  defectively  done  is 
no  defense  to  an  action  for  the  contract  price- 
thereof,  unless  defendant  proves  the  damaces 
resulting  from  such  work. 

Appeal  from  circuit  court.  Sale  county;  J, 
M.  Carmlchael,  Judge. 

Action  by  William  Sheppard  &  Oo.  against 
John  W.  Dowllng  to  recover  contract  price 
of  work  done.  Judgment  was  rendered  for 
defendant,  and  plaintiffs  appeal.     Reversed. 

J.  E.  Acker  and  W.  D.  Roberts,  for  appel- 
lants.   H.  H.  Blackman,  for  appellee. 

HEAD,  J.  Action  on  the  common  counts. 
Plaintiffs'  (appellants')  assignor,  E.  R.  Jor- 
dan, furnished  the  material  and  put  on  tin 
roofs  on  two  buildings  which  were  construct- 
ed by  one  M.  M.  Tye  for  defendant  One 
question  was  whethv  Tye  or  the  defendant, 
Dowllng,  was  the  debtor  to  Jordan  for  this 
material  and  work.  Upon  this  issue,  Jcardan 
testified  for  plaintiffs  "that  he  made  a  con- 
tract wlth'M.  M.  Tye,  as  the  agent  of  John 
W.  Dowllng,  the  defendant,  to  furnish  the  tin 
and  cover  two  houses  for  $474.73;  that  said 
Tye  told  witness,  at  the  time,  that  John  W. 
Dowllng  would  pay  for  the  work  as  soon  aa 
completed;  that  after  M.  M.  Tye  contracted, 
with  him,  and  while  he  was  doing  the  worlc, 
the  defendant  Dowllng,  told  him  that  be 
should  have  bis  money  when  the  work  wa» 
completed,  if  the  roof  was  waterproof."  Wit- 
ness was  requested  by  Dowllng,  twice,  to  go 
upon  the  roof  for  the  purpose  of  stopping- 
leaks.  J.  B.  Acker  testified  for  plalntiffB  that 
the  account  sued  on  was  made  out  by  him, 
at  the  request  of  E.  R.  Jordan,  who  trans- 
ferred it  to  plaintiffs;  that  he  first  made  it 
out  to  M.  M.  Tye,  knowing  Tye  paid  off  the^ 
bills.  It  was  first  presented  to  Tye,  and  he 
said  he  was  only  the  agent  of  X  W.  Dowllng. 
The  account  was  then  changed  by  ins^tlng' 
the  name  of  Dowllng,  and  witness  then  pre- 
sented it  to  Dowllng,  who  promised  to  pay 
it  He  presented  It  again,  and  Dowllng  paid 
$100,  and  said  he  would  pay  the  balance 
when  the  roof  proved  to  be  tight  He  again 
presented  It,  and  Dowllng  told  witness  to 
bring  suit  on  It  The  foregoing  was  the  ma- 
terial evidence  for  plaintiffs.  The  defendant 
introduced  Tje,  who  ttetlfied  that  be  em* 
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ployed  Jordun  to  fnmlsb  the  tin  and  do  tbe 
wwk;  that  the  arrangement  between  witness 
and  defendant  was  that  witness  was  to  buy 
and  select  all  the  materials,  and  hire  all  the 
hands,  and  DowUng  was  to  pay  for  all  the 
material  and  the  hire  of  the  hands  to  do  the 
work  on  the  buildings,  and  to  pay  him  (Tye) 
10  per  cent  on  the  Invoice  price  of  all  ma< 
torlal  furnished,  and  the  hire  of  the  hands, 
as  a  compensation  to  him  In  the  construction 
of  the  buildings;  that  he  did  buy  and  select 
all  the  materials.  In  his  own  name,  and  Dowl- 
Ing  paid  the  bills;  that  he  had  no  other  In- 
terest In  the  building  of  the  houses  other  than 
as  above  stated;  that  he  took  Jordan's  ac- 
count to  the  def«idant,  Dowllng,  on  the  24th 
day  of  December,  1S90,  and  Dowllng  paid 
him  $100  on  It  for  Jordan,  and  he  left  the  ac- 
count with  Dowllng;  that  he  was  present  In 
Dowllng's  store  when  witness  Acker  was 
there,  and  heard  blm  promise  Acker  to  pay 
the  balance  of  the  account  If  the  roof  was 
made  waterproof.  W.  S.  Cox  testified,  on  be- 
half of  defendant,  that  he  was  clerk  for  de- 
fendant, and  that  Acker  presented  the  ac- 
count to  Dowllng  on  January  10,  1891,  and 
witness  was  Instructed  by  Dowllng  to  pay 
him  $100  on  It,  which  he  did,  and  placed  the 
credit  on  the  account  at  Dowling's  request 
Dowllng  testified  for  himself  that  he  con- 
tracted with  Tye  to  build  two  houses;  that 
Tye  was  to  select  and  purchase  the  material, 
hire  the  hands,  and  that  he  (Dowllng)  was  to 
pay  said  Tye  for  all  of  said  material,  and  for 
tbe  hire  of  the  laborers,  and  10  per  cent  on 
the  invoice  cost  of  the  material  and  labor; 
that  he  had  nothing  to  do  with  buying  or  se- 
lection of  the  material,  nor  tbe  hiring  of  the 
hands;  that  l^e  directed  him  to  pay  no  more 
-on  roof  until  made  waterproof;  that  he  made 
■no  contract  with  Jordan  to  cover  the  houses, 
and  did  not  authorize  Tye  to  do  so,  and  that 
^e  was  not  his  agent;  that  he  paid  the  bills 
as  presented  and  approved  by  Tye,  but  paid 
for  no  labor  or  material  except  upon  Tye's 
order  or  direction;  that  he  had  nothing  to  do 
with  hiring  tbe  said  Jordan;  that  the  con- 
tract with  Jordan  was  made  with  Tye. 
Thomas  Edwards  testified  for  defendant  that 
he  was  defendant's  bookkeeper  since  1888, 
«nd  that  the  contract  for  the  construction  of 
the  houses  was  that  Tye  was  to  furnish  the 
material  and  hh-e  the  hands,  and  defendant 
was  to  pay  the  bills,  and  that  the  bills  were 
paid  by  defendant  as  they  were  presented 
and  approved  by  Tye,  and  that  no  money 
was  paid  upon  said  building  but  upon  Tye's 
order  or  direction,  and  that  sums  so  paid  were 
charged  to  Tye.  The  foregoing  was  all  the 
defendant's  evidence  on  this  issue.  Another 
issue,  upon  which  there  was  much  testimony 
fffo  and  con,  was  whether  the  work  had  been 
inroperly  done  by  Jordan.  The  defendant's 
•evidence  tended  to  show  it  was  nnskillfully 
-and  Imperfectly  done,  leaving  many  leaks  in 
the  roof,  while  the  plaintiffs'  evidence  tended 
to  show  to  the  oontrary.  It  was  not  disputed, 
however,  that  Jordan  finished  the  job,  wheth- 


er done  well  or  ill,  and  that  defendant  has, 
ever  since,  been  in  the  possession,  use,  and 
enjoyment  of  the  bouses,  getting  the  benefit 
of  Jordan's  work  and  nuterial  for  whatever 
they  are  worth.  There  are  no  data  given  in 
the  testimony  by  which  defendant's  damages, 
if  any  were  sustained  by  reason  of  defects 
in  the  work,  can  be  ascertained.  There  was 
a  verdict  for  the  defendant,  and  plaintiffs 
moved  for  a  new  trial,  which  was  denied; 
and  that  ruling  of  the  court  Is  the  only  mat- 
ter assigned  as  error. 

We  must  presume  the  jury  were  properly 
instructed  in  the  law  upon  these  issues,  and, 
so  presuming,  conclude  tliat  the  finding  for 
defendant  was  upon  the  first  issue  above 
stated;  for  the  reason  that,  upon  the  undis- 
puted evidence,  it  should  have  been  for  the 
plaintiffs,  upon  the  second  issue.  The  work 
having  been  completed  and  received  by  the 
defendant,  the  fact  that  it  was  defectively 
done  is  no  defense  to  an  action  to  recover 
the  contract  price,  except  by  way  of  recoup- 
ment of  damages  sustained  by  the  defendant 
by  reason  of  the  defects;  and,  to  get  the  bene- 
fit of  this  defense,  the  defendant  should  have 
shown  what  his  damages  amounted  to,  ac- 
cording to  the  legal  rules  by  which  such  dam- 
ages are  measured.  If  this  were'  not  the 
law,  the  defendant  would  be  permitted  to  de- 
feat the  action  entirely,  and  forever  bar  the 
plaintiffs  from  recovering  anything,  while,  at 
a  small  cost  he  may  have  repaired  the  de- 
fects, and  enjoy  forevor  the  use  and  benefit 
of  a  perfect  work.  As  we  have  said,  the  de- 
fendant gave  the  Jury  no  data  by  which  to 
ascertain  the  amount  of  his  damages,  and  the 
finding  must  have  been  against  him  on  that 
Issue.  So,  the  only  question  is  whether  the 
evidence  of  defendant's  contractual  liability 
to  pay  plaintiffs'  demand  is  of  that  character 
that  the  court  ought  to  have  set  aside  the  ver- 
dict In  Cobb  V.  Malone,  02  Ala.  630,  9 
South.  738,  we  laid  down  as  a  guide  the  rules 
which  should  govern  the  court  in  the  matter 
of  new  trials  on  the  ground  that  the  verdict 
is  contrary  to  the  evidence.  In  the  following 
language:  "The  decision  of  the  trial  court 
refusing  to  grant  a  new  trial  on  the  gronnd 
of  the  insufficiency  of  the  evidence,  or  that 
the  verdict  is  contrary  to  the  evidence,  will 
not  be  reversed  unless,  after  allowing  all  rea- 
sonable presumptions  of  the  correctness,  the 
preponderance  of  tiie  evidence  against  the 
verdict  is  so  decided  as  to  clearly  convince 
the  court  that  it  is  wrong  and  unjust  And 
decisions  granting  new  trials  will  not  be  re- 
versed unless  the  evidence  plainly  and  palpa- 
bly suptwrts  the  verdict.  Of  course,  these 
rules  are  not  inflexible,  but  subject  to  excep- 
tions and  qualifications,  dependent  npon  pe- 
culiar circumstances."  See,  also.  White  v. 
Blair,  95  Ala.  147,  10  South.  257.  There  are 
three  phases  of  the  testimony  npon  which  the 
jury  might  have  found  for  the  plaintiffs,  viz.: 
(1)  That  Tye  was  defendant's  agent  in  mak- 
ing the  contract  with  Jordan,  whereby  bo 
(the  defendant)  became  the  original  and  mily 
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debtor.  (2)  That  Tye  contracted  In  Ws  own 
behalf,  thereby  becoming  debtor;  but  defend- 
ant, in  consideration  of  getting  the  bouse 
bnilt,  promised  Tye  to  pay  the  debt  for  him; 
which  promise  inmred  to  Jordan,  at  bis  elec- 
tion. (3)  That  the  second  proposition  Is  trae, 
With  the  qualification  that  defendant  would 
pay  Tye's  bills  only  on  his  specific  «H:der  or  di- 
rection, which  direction  was  impliedly  given 
In  respect  of  Jordan's  dalm.  The  case,  as 
presented  for  defendant,  is  that  Tye  contract- 
ed on  his  own  account,  and  that  his  (defend- 
ant's) promise  was  to  i>ay  the  amoimt  of  the 
bills  to  Tye,  and  not  to  Tye's  creditors.  We 
have  carefully  consld^ed  the  testimony  with 
reference  to  each  of  these  propositions,  and, 
without  going  into  details,  reach  the  condn- 
sion  that  a  new  trial  ought  to  have  been 
granted.  We  deem  it  advisable  not  to  com- 
ment on  the  evidence,  as  the  case  must  be 
tried  again. 

The  special  promise  made  by  defendant  to 
Acker,  after  the  work  was  completed,  to  pay 
the  account  to  Jordan,  even  if  it  had  been 
unconditional,  was  not  binding  on  him,  if  it 
was  Tye's  debt,  because  not  in  writing,  in 
compliance  with  the  statute  of  frauds.  Re- 
versed and  remanded. 

(im  Ala.  448) 

McCULLOUGH  et  al.  v.  FLOYD. 
(Supreme  Coort  of  Alal>ama.    June  12,  1894.) 

DBTINtnt— JUDOMBNT. 

The  judgment  in  detinue  ahouid  be  in 
the  alternative,  for  the  recovery  of  the  cliattd 
or  its  value. 

Appeal  from  circuit  court.  Coffee  county; 
Jesse  M.  Carmichael,  Judge. 

Action  by  James  Floyd  against  W.  S.  Hc- 
Cullough  and  others  to  recover  a  chatteL 
Judgment  was  rendered  for  plaintiff,  and 
defendants  appeal.  Judgment  corrected, 
and,  as  corrected,  affirmed. 

The  appellee,  James  Floyd,  brought  a  stat- 
utory action  of  detinue  against  the  appel- 
lants to  recover  a  small  account  book,  which 
was  alleged  to  be  the  property  of  the  plain- 
tiff. On  the  trial  of  the  cause  in  the  circuit 
court,  the  following  judgment  was  rendered: 
"Came  the  parties,  by  their  attorneys,  and, 
issue  being  joined  on  the  plea  of  the  general 
issue,  there  came  a  jury  of  good  and  law- 
ful men,  to  wit,  J.  M.  Crumpler,  foreman, 
and  eleven  others,  who  say  on  their  oaths 
that  they  find  for  the  plaintiff  for  the  prop- 
erty sued  for.  Value  of  property,  one  book, 
twenty-five  dollars.  It  is  thereupon  consid- 
ered by  the  court  that  the  plaintiff  have  and 
recover  of  the  defendants  the  sum  of  twenty- 
flve  dollars  for  his  damages  so  assessed,  and 
also  the  costs  expended  in  said  case,  for 
which  let  execution  issue."  The  api>eal  is 
prosecuted  by  the  defendants  from  this  judg- 
ment, and  the  same  is  here  assigned  as  er- 
ror. 

W.  D.  Roberta,  for  appeUanta.  P.  M.  Hick- 
man, forAppelleOk 


PER  CURIAM.  The  judgment  In  an  ac- 
tion for  the  recovery  of  chattels  in  specie, 
if  rendered  for  the  plaintiff,  should  be  eta- 
tered  in  the  alternative,  for  the  specific 
chattel  or  chattels  sued  for,  or,  if  they  are 
not  to  be  had,  for  the  value  thereof,  as  as- 
sessed by  the  jury.  Brown  v.  Brown,  5 
Ala.  508.  The  verdict  In  this  case,  though 
not  very  formal.  Is  substantially  correct,— 
sufficient  to  support  an  appropriate  judg- 
ment. The  judgment  rendered  only  for  the 
value  of  the  book  sued  for  Is  erroneous. 
The  error  Is  merely  clerical,  must  be  here 
corrected,  and  a  judgment  rendered  that 
the  plaintiff  have  and  recover  of  the  defend- 
ants the  memorandum  book  sued  for,  or,  if 
that  is  not  to  be  had,  that  the  plaintiff  have 
and  recover  of  the  defendants  (25,  the  value 
of  said  book,  as  assessed  by  the  jury,  and 
that  plaintiff  have  and  recover  of  the  de- 
fendants the  costs  of  suit  The  judgment, 
being  thus  corrected,  is  affirmed.   Affirmed. 

OOS  Ala.  44) 

STATON  et  al.  v.  mSINO. 

(Supreme  Court  of  Alabama.   June  IB,  1894.) 

EquiTT— Pleadino  —  Fraddclsnt  CJoKveTAUCM 
— Fabtibs. 

1.  A  special  prayer  in  a  bill  in  chancery 
will  be  disregarded  where  there  is  no  averment 
of  fact  to  support  it. 

2.  In  an  action  to  set  aside  a  deed  as 
fraudulent  as  to  creditors,  plaintiff  cannot  com- 
pel the  foredoBure  of  a  mortgage  the  lien  of 
which  is  prior  to  his  judgment. 

3.  In  an  action  to  set  aside  a  deed  as 
fraudulent,  neither  the  heirs  nor  personal  rep- 
resentatives of  a  deceased  grantor  are  necessa- 
ry parties,  as  they  cannot  lie  affected  by  the 
result. 

Appeal  from  city  court  of  Birmingham. 
Jefferson  county;  William  W.  Wilkerson, 
Judge. 

Action  by  Philip  Rising  against  N.  A. 
Staton  and  others  to  set  aside  a  deed  as 
fraudulent  as  to  creditors.  A  demurrer .  to 
the  bill  was  overruled,  and  defendants  ap- 
peal.  Affirmed. 

McCurley  ft  Hail,  for  appellants.  B.  J. 
Darley,  for  appellee. 

HEAD,  J.  Appeal  from  decretal  order 
overruling  demnrrers  to  the  bilL  On  August 
15, 1888,  G.  D.  Staton,  being  the  owner  tboe- 
of,  conveyed  by  deed  to  his  wife,  N.  A.  Sta- 
ton, lote  16  and  16,  in  block  206,  In  the  city 
of  Birmingham,  Ala.,  for  the  consideratlMi 
recited  in  the  deed,  of  $6,000;  and  by  another 
deed,  executed  on  the  same  day,  he  convey- 
ed to  her  lots  18  and  19,  in  block  38,  in  said 
dty,  for  the  recited  consideration  of  13,600. 
and  the  assumption  by  the  grantee  of  an  ln> 
cumbrance  on  the  lots  amoimtlng  to  $4,0001 
On  April  3  or  4,  1889,  the  said  grantee,  N.  A. 
Staton,  and  her  husband,  said  Q.  D.  Staton. 
conveyed  the  four  lots,  by  deed,  to  R.  W. 
Beason,  for  the  recited  consideration  of 
$8,000.  At  the  time  of  the  conveyances  to  the 
wife,  the  complainant,  Philip  Rising,  was  m 
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creditor  of  the  grantor,  O.  D.  Staton,  and 
had  been  since  March,  1887;  and  on  April 
29, 1889,  he  reduced  his  demand  to  a  person- 
al decree  in  chancery  against  the  debtor,  in 
the  sum  of  $5,068.24,  and  had  executions 
thereon,  which  were  returned  "No  property 
found."  On  the  3d  day  of  May,  1889,  he  per- 
fected a  Judgment  lien  upon  the  property  of 
the  debtor  by  filing  and  having  registered  in 
the  probate  court  of  the  proper  county  a 
statement  of  his  decree,  in  compliance  with 
the  statute.  By  sufficient  averments  of  facts, 
these  several  conveyances  are  shown  by  the 
bill  to  have  been  fraudulent  and  void  as 
against  the  complainant,  and  he  prays  to 
condemn  the  lots  to  the  payment  of  his  de- 
cree. It  appears  from  the  bill  that  said  lots 
15  and  16  were  held  by  O.  D.  Staton  subject 
to  a  mortgage  made  by  him  to  J.  R.  Rodgers 
and  A.  S.  Andrews,  which  complainant  al- 
leges, upon  information  and  belief,  has  been 
paid  off  and  discharged,  although  the  same 
has  not  been  so  marked  on  the  record,  where 
it  is  recorded,  In  the  office  of  the  Judge  of 
probata  It  is  also  averred  that  said  G.  D. 
Staton  had  died;  that  he  left  no  property 
subject  to  administration;  and  that  no  ad- 
ministrator of  his  estate  has  been  appointed. 
His  heirs  are  not  made  parties  to  the  bill. 
The  prayer  of  the  bill  contains  the  follow- 
ing: "Upon  the  final  hearing,  orator  prays 
that  your  honor  will  ascertain  whether  or 
not  the  amount  evidenced  by  the  mortgage 
to  J.  R.  Rodgers  and  A.  S.  Andrews  has 
been  paid,  and,  in  event  it  has,  decree  that 
the  same  be  canceled.  If  It  appears  that  it 
has  not  been  paid,  your  honor  will  ascertain 
the  amonnt  due  thereon,  and  decree  the 
foreclosure  of  the  same,  and  order  a  sale  of 
said  property  therein  described,  and  an  ap- 
plication of  the  proceeds  thereof  to  the  pay- 
ment of  said  debt,  and  the  balance  to  the 
payment  of  orator's  debt,  or  enough  thereof 
to  satisfy  the  same."  The  bill  also  prays 
that  the  alleged  fraudulent  conveyances  be 
set  aside,  and  the  lands  condemned  to  sale 
for  the  payment  of  complainant's  decree,  and 
for  gmeral  relief. 

It  is  objected  by  demurrer  that  the  bill  is 
multifarious,  in  that  It  seeks  to  set  aside 
fraudulent  conveyances,  and  also  to  compel 
the  foreclosure  of  a  mortgage  executed  by 
the  fraudulent  grantor  to  third  parties.  It 
is  enough  to  say,  in  answer  to  the  objection, 
that  it  cannot  properly  be  said  that  the  bill 
is  filed  to  compel  the  foreclosure  of  the  mort- 
gage It  alleges  the  execution  of  the  mort- 
gage, but,  at  the  same  time,  avers,  uncondi- 
tionally and  without  alternative,  that  it  has 
been  fully  paid  and  discharged.  The  spe- 
cial prayer,  therefore,  copied  above,  asking 
a  foreclosure  of  the  mortgage,  is  without 
averment  of  fact  to  support  it,  and  is  manl- 
festiy  inconsistent  with  the  facta  averred. 
No  relief  could  be  granted  upon  it  if,  upon 
other  principles,  a  creditor  with  a  lien  could, 
in  equity,  compel  the  foreclosure  of  a  mort- 
gage, held  by  another,  prior  in  time  and 
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right  to  his  Hen.  We  have  held  that  no  such 
relief  is  obtainable.  Bingham  v.  Vandegrift, 
93  Ala.  283,  9  South.  280,  and  cases  cited. 
The  Junior  Incumbrancer  may  redeem  in 
such  cases,  upon  proper  allegations  and  of- 
fer to  do  equity.  This  special  prayer  will 
then  be  treated  as  having  no  proper  place 
in  the  cause,  and  will  be  disregarded.  This 
done,  the  bill  is  a  good  one  for  the  vacation 
of  the  alleged  fraudulent  conveyances,  and 
condemnation  of  the  land  to  the  payment  of 
complainant's  decree.  Taking  the  bill  to  be 
true,  as  the  demurrer  admits,  the  mortgage 
debt  has  been  paid;  but  the  legal  titie  to  the 
two  lots  the  mortgage  embraced  still  re- 
mains outstanding  in  the  mortgagees,  for 
which  reason  they  were  properly  made  par- 
ties. If,  in  i>olnt  of  fact,  to  be  developed  on 
answer,  the  mortgage  debt;  or  any  part  there- 
of, remains  unpaid,  the  bill  is  yet  good,  as 
to  those  lots,  for  the  condemnation  and  sale 
of  the  equity  of  redemption  therein  acquired 
by  the  alleged  fraudulent  grantee  by  virtue 
of  the  conveyances. 

It  is  objected,  also,  that  the  heirs  and  per- 
sonal representatives  of  the  deceased  gran- 
tor are  not  made  parties.  Clearly,  the  heirs 
have  no  interest  in  the  suit.  Their  ancestor 
divested  himself  of  all  titie  to  the  land  by 
his  conveyance  to  his  wife.  The  result  of 
this  suit  cannot  possibly  afTect  them  one 
way  or  the  other.  And  we  think  the  same 
Is  true  as  to  the  personal  representative. 
He  can  have  no  possible  interest  in  the  land, 
and  the  decree  establishing  the  debt,  which 
must  form  the  basis  of  the  relief  complain- 
ant seeks,  can  In  no  wise  affect  him  or  the 
personal  assets  of  the  estate  in  his  hands. 
We  have  been  referred  to  no  authority  which 
holds  the  presence  of  the  t)er8onal  represent- 
ative, in  a  case  like  this,  necessary,  and  can 
see  no  reason  why  It  should  be.  See  Buf- 
fington  V.  Harvey,  95  U.  S.  98. 

Affirmed. 


0«  Ala.  taS} 
GRESHAM  V.  BRYAN. 

(Supreme  Court  of  Alabama.    June  13,  1894.) 
8ai,b— Whbn  Titlb  Fassbs— Riobts  of  Pdrcbas- 

BR — PKESUMPTIOilg  ox  APPBAL. 

1.  Where  part  of  certain  com  in  a  crib  is 
SWd,  and  has  not  been  separated  or  measured, 
the  legal  tiUe  thereto  does  not  pass,  and  the 
pundiaser  has  no  right  to  break  open  the  crib 
and  take  a  quantity  equal  to  the  amount  sold. 

2.  Where  a  bill  of  exceptions  does  not  pur- 
port to  set  ont  all  the  evidence,  but  contains 
sufficient  to  show  that  plaintiff  was  entitled  to 
a  verdict,  it  will  not.  for  the  purpose  of  show- 
ing error,  be  presumed  that  there  was  other  evi- 
dence. 

Appeal  from  circuit  court,  Barbour  county; 
J.  M.  Carmlchael,  Judge. 

Action  of  detinue  by  Theophllus  Bryan 
against  W.  J.  Gresham  to  recover  130  bush- 
els of  corn.  Judgment  was  rendered  for 
plaintiff,  and  defendant  appeals.     Affirmed. 

W.  D.  Roberts,  for  appellant  H.  D.  Clay- 
ton and  A.  H.  Merrill,  for  appellee. 
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COLEMAN,  J.  The  appellee,  Bryan,  sned 
In  detinue  to  recover  130  biisbels  ot  com. 
It  was  In  evidence  that  plaintiff  had  sold  to 
defendant  a  tract  of  land,  one  mule,  and  100 
bushels  of  com,  and,  to  secure  the  payment 
of  the  purchase  price,  the  defendant  executed 
a  mortgage  to  the  plaintiff.  The  mortgage 
was  not  produced,  and  we  have  no  means  of 
ascertaining  Its  provisions  or  stipulations. 
It  was  in  evidence  that  the  com  sold  to  de- 
fendant was  a  part  of  a  lot  of  com  in  a 
crib  mixed  with  other  com  belonging  to 
plaintiff,  and  the  portion  sold  had  nevar  been 
separated  or  measured,  or  delivered  to  the 
defendant,  and  that  defendant  broke  open 
the  crib,  and  took  possession  and  removed 
the  com,  without  the  consent,  and  against 
the  objection,  of  the  plaintiff.  This  evidence 
was  not  disputed,  and  we  are  of  opinion  it 
is  sufficient  to  show  that  the  legal  title  to 
any  100  bushels  of  the  com  in  the  crib  did  not 
pass  from  the  plaintiff  to  the  defendant,  un- 
der the  contract  for  the  sale  and  purchase  of 
the  com.  There  was  no  separation  and  de- 
livery of  the  com.  The  bill  of  exceptions 
does  not  purport  to  set  out  all  the  evidence, 
and,  as  the  plaintiff  was  entitled  to  the  af- 
firmative charge  under  the  evidence,  as  it 
appears  in  the  bill  of  exceptions,  we  cannot 
presume  there  was'  other  evidence.  In  order 
to  put  the  court  in  oror.    Affirmed. 


(lOe  Ala.   6a) 

NABBBS  V.  MORRIS  MIN.  CO. 
(Supreme  Court  of  Alabama.  June  13,  1894.) 
Appealable  Ordbk. 
Under  Code  1886,  section  3612,  authoriz- 
ing an  appeal  from  a  decree  in  chancer;^  sns- 
tauiing  or  overruling  a  demurrer,  or  sustaining 
or  overruling  a  motion  to  dismiss  a  bill  in  eq- 
uity, where  petitioner  prayed  to  be  allowed  to 
intervene  and  claim  damages  for  a  breach  of 
contract  by  a  cwporation  that  had  been  dis- 
solved, and  a  receiver  appointed,  an  appeal 
from  a  decree  denying  a  motion  by  the  receiver 
to  dismiss  the  -  petition,  and  overruling  a  de- 
murrer thereto,  would  be  dismissed  ex  mero 
motn. 

Appeal  from  dty  court  of  Birmingham; 
H.  A.  Sharpe,  Judge. 

The  Morris  Mining  Company  filed  its  petition 
In  the  cause  of  W.  T.  Underwood  and  others 
V.  Joseph  B.  Wolfe,  pending.in  equity,  praying 
to  be  allowed  to  Intervene  in  said  cause,  and 
propound  its  claim  for  $109,000,  as  damages 
for  the  alleged  breach  of  a  contract  made  and 
entered  into  by  and  between  the  said  Mor- 
ris Mining  Company  and  the  Mary  Pratt  Fur- 
nace Company,  a  corporation  which  had  been 
dissolved  by  a  decree  rendered  in  the  above- 
named  case,  and  a  large  part  of  whose  assets 
was  alleged  to  be  in  the  custody  of  Z.  U 
Nabers,  who  had  been  appointed  receiver  in 
said  cause.  The  receiver  moved  to  dismiss 
the  petition,  and  demurred  thereto  on  va- 
rious grounds.  The  othra'  appellants  moved 
to  dismiss  the  petition,  and  demurred  there- 
to, on  Bubstantlally  the  same  grounds  as  as- 
signed by  the  recover.    The  court  overruled 


the  motions  to  dismiss  the  petlflon,  and  the 
demurrers  thereto,  and  the  appellants  prose- 
cute this  appeal  under  section  3612  of  the 
Code  of  1886,  which  provides:  "From  any 
decree  rendered  by  the  chancery  court  In 
term  time,  or  by  the  chancellor  in  vacation, 
sustaining  or  overruling  a  demurrer  to  a  bill 
in  equity,  or  sustaining  or  ovvmling  a  plea 
to  such  bill,  or  sustaining  or  overruling  a  mo- 
tion to  dismiss  such  bill  for  want  of  equity, 
an  appeal  Ilea  to  the  supreme  court"  Dis- 
missed. The  appellees  did  not  move  to  dis- 
miss the  bill,  but,  as  stated  in  their  brief,  this 
court  consenting,  waived  the  question  as  to 
whether  the  proceedings  In  this  case  are  such 
as  authorize  an  appeal. 

Garrett  &  Underwood,  for  appellant  Lane 
&  White,  James  Weatherly,  and  Arnold  & 
Evans,  tor  appellees. 

HEAD,  J.  We  are  compelled  to  dismiss 
this  appeal,  ex  mero  motu,  upon  the  authority 
of  Clark  v.  Spencer,  80  Ala.  345;  Barday  v. 
Spraglns,  Id.  357;  and  Jones  v.  Iron  Co.,  80 
Ala.  545,  8  South.  132,— which  are  dhrectly  in 
point  The  statute  not  authorizing  the  ap- 
peal, we  have  no  Jurisdiction  of  the  subject- 
matter;  and  consent  cannot  confer  It  Ap- 
peal dismissed. 

ON  Ala.  W) 

SEISBL  et  al.  v.  FOLMAR  et  aL 

(Supreme  Court  of  Alabama.    June  13,  1894.) 

Arr^CHMEiTT— Claims  ot  Thibd  Pbbsonb— Land- 
U>rd's  Lien. 

1.  A  daimant  in  attachment  must  fail  un- 
less the  facts  which  support  his  title  existed 
when  the  claim  was  interposed. 

2.  Under  Code,  {  3068,  providing  that  a 
landlord'!  lien  on  chattels  brought  upon  the 
rented  premises  "is  superior  to  aU  other  liens, 
except  those  for  taxes,"  the  lien  attaches  as 
soon  as  the  chattels  are  placed  on  the  premises, 
and  prior  to  a  subsequent  mortgage  thereon  by 
the  tenant 

3.  A  judgment  in  tbe  trial  of  the  right  of 
property  levied  on  by  attachment  that  the 
claimant  and  his  sureties  pay  plaintiff  the 
value  of  the  property,  is  erroneous,  as  the  ap- 
pn^riate  judgment  is  a  condemnation  of  the 
property. 

4.  Such  judgment,  being  a  clerical  mis- 
prision, will  be  amended  without  reversal  by 
rendering  the  proper  judgment  in  the  appel- 
late court 

Appeal  firom  drcnlt  court.  Pike  county;  3. 
R.  O^son,  Judge. 

In  attadunoat  proceedings  by  Folmar  ft 
Sons  against  A.  B.  Burnett  Belsd  ft  Co.  in- 
terposed a  lien  to  the  goods  attached.  Judg- 
ment for  plaintiffs,  and  claimants  appeaL 
Modified. 

On  Novembo:  4,  1892,  Folmar  ft  Sons  made 
affidavit  and  gave  bond  for  the  issuance  of 
an  attachment  against  one  A.  B.  Burnett 
The  writ  of  attachment  was  regularly  Issued 
on  November  14,  1892,  and  levied  upon  cer- 
tain personal  property  which  was  in  the 
place  of  bnsineBS  occupied  by  said  Burnett 
Upon  the  levy  of  this  attachment,  Belsel  ft 
Cow  Interposed  a  dalm  to  the  goods  ao  levied 
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upon,  aa  required  by  statute,  and  laaae  was 
made  for  tbe  trial  of  tbe  right  to  the  said 
property.  Upon  the  trial  of  this  Issue  the 
plaintiffs  Introduced  In  evidence  a  contract 
of  lease,  In  which  the  said  Burnett  leased  for 
five  years,  from  the  plaintiffs,  Folmar  & 
Sons,  the  said  storehouse,  commencing  on 
January  1,  1891.  The  plaintiffs  also  Intro- 
duced evidence  tending  to  show  that  under 
said  lease  Burnett  went  Into  possecBlon  of 
the  store  on  January  1,  1891,  and  that  the 
attachment  was  issued  for  the  purpose  of 
collecting  unpaid  rent  due  under  said  lease, 
and  that  at  the  time  of  the  levy  of  said  at- 
tachment the  goods  so  levied  upon  were  in 
the  said  storehouse  owned  by  said  Folmar 
&  Sons,  and  rented  to  the  said  Burnett,  as 
shown  by  the  said  letuae.  The  claimants  in- 
troduced in  evidence  a  mortgage  which  was 
executed  by  said  Burnett,  defendant  in  at- 
tachment, to  tbem,  on  January  8,  1881,  con- 
veying to  them,  for  the  security  of  a  debt, 
the  same  projioty  which  was  levied  upon. 
This  mortgage  was  renewed  by  the  execution 
of  a  subsequent  mortgage  on  December  29, 
1891,  conveying  the  same  propierty.  The 
claimants  Introduced  as  a  witness  the  said 
Burnett,  who  testified  that  the  bar  fixtures 
and  furniture  described  In  the  mortgage,  and 
levied  npon  under  the  attachment,  and  which 
were  claimed  by  the  claimants  in  this  pro- 
ceeding, were  bought  by  the  witness  from 
Rothschild  &  Sons,  of  Philadelphia,  Pa.;  that 
the  sale  nnder  which  said  fixtures  woe  pur- 
ch&aeA  was  a  conditional  one,  the  vendors 
retaining  title  thereto  until  they  were  i>ald 
for;  that  witness  had  made  all  of  the  pay- 
ments for  said  fixtures,  except  the  last, 
amounting  to  about  $100,  and  that  default  in 
this  payment  had  been  made  before  the  levy 
of  the  attachment;  and  that  the  time  within 
which  he  was  to  pay  for  said  fixtures  had  ex- 
pired before  said  levy.  The  plaintiffs  moved 
to  exclude  this  testimony  of  the  said  Burnett 
because  the  claimants  are  attempting  to  set 
np  an  outstanding  title  to  the  property 
claimed  in  Rothschild  ft  Sons,  without  con- 
necting themselves  with  said  title.  The 
court  sustained  this  motion,  and  the  claim- 
ants excepted.  The  witness  further  testi- 
fied that  after  he  made  defaiUt  in  said  pay- 
ment, and  after  the  levy  of  said  attachment, 
and  the  Into'position  of  the  claim  by  the 
claimants,  it  was  agreed  between  him  and 
Selsel  &  Co.,  the  claimants,  that,  if  they  would 
pay  the  balance  due  Rothschild  ft  Sons,  they 
(the  claimants)  should  have  the  witness'  in- 
terest In  the  bar  fixtures,  and  that  after  the 
claim  bond  was  executed  he  turned  over  to 
the  claimants  the  propo'ty  in  question.  The 
plaintiffs  moved  to  exclude  this  testimony  of 
the  witness  Burnett,  which  motion  the  court 
sustained,  and  the  claimants  duly  excepted. 
At  the  request  of  the  plaintiffs  in  writing, 
the  court  gave  the  following  charge  to  the 
Jury:  "If  the  jtffy  believe  the  evidence  in 
this  case,  they  should  find  for  the  plaintlffa, 
as  to  the  furniture  and  bar  fixtures."    The 


Jury  returned  a  verdict  for  the  plaintiffs,  and 
assessed  each  piece  of  property,  the  value  in 
the  aggregate  being  91,424.80.  The  judgment 
rendered  by  the  court  was  "that  the  plaintiffs 
have  and  recover  of  the  claimants  and  the 
sureties  on  the  claim  bond  the  aggregate  sum 
of  91,424.80  for  their  said  damages,  as  as- 
sessed by  the  Jury,  and  all  the  costs  of  this 
claim  suit,  for  which  let  execution  Issue," 
etc.  Claimants  bring  this  appeal,  and  as- 
sign as  «Tor  the  rulings  of  the  court  upon 
the  evidence,  the  giving  of  the  general  af- 
firmative (diarge  for  the  plaintUTs,  and  ttae 
Judgment  rendered. 

Hubbard,  WUkerson  ft  Hubbard,  for  ap- 
pellants.    R.  h.  Harmon,  for  appellees. 

BRICKBLLi,  C.  J.  It  Is  a  controlling  prin- 
ciple In  the  statutory  trial  of  the  right  «t 
property  levied  upon  by  attachment  or  exe- 
cution that  the  claimant  must  recover  on  the 
strength  of  his  own  title,  not  because  of  the 
weakness  or  want  of  title  In  the  defendant 
In  the  process.  Nor  can  he  be  permitted, 
to  support  his  claim  and  defeat  the  levy,  to 
show  a  title,  paramount  to  that  of  the  de- 
fendant in  the  process,  in  a  third  person,  a 
stranger  to  the  proceeding.  If  the  correct- 
ness of  these  t>nnclplee  need  vindication,  it 
will  be  found  in  the  unanswerable  reason- 
ing In  the  early  case  of  McOrew  v.  Hart,  1 
Fort  175-184,  and  in  the  subsequent  cases 
of  Dent  V.  Smith,  15  Ala.  286-202,  and  Fos- 
ter V.  Smith,  16  Ala.  192-194.  In  Dent  v. 
Smith  It  was  said  by  Dargan,  J.:  "If  we 
were  to  permit  a  claimant  to  interpose  the 
title  of  a  third  person  to  defeat  an  execu- 
tion, it  would  be  to  permit  one  man  to  re- 
dress the  wrongs  of  another,  and  thus  to 
take  charge  of  his  rights,  in  which  the  claim- 
ant has  no  interest  If  this  could  be  done, 
the  title  of  the  third  person  would  be  bound 
by  the  decision,  and  hence  the  right  and 
title  of  the  owner  in  fact  would  be  barred 
by  a  proceeding  to  which  he  was  not  a  par- 
ty. This,  view  fully  vindicates  the  propri- 
ety of  the  decision  In  the  case  of  McOrew 
y.  Hart,  and  shows  that  in  the  trial  of  the 
right  of  proi>erty  the  claimant  must  rely 
upon  his  own  title,  and  cannot  be  permitted 
to  Insist  on  the  title  in  another,  to  which  he 
Is  a  stranger."  In  Foster  v.  Smith  It  was 
said  by  C3iIlton,  J.:  "It  is  p«>fectly  clear 
that  if  the  claimant  has  no  right  to  the  prop- 
erty, the  title  to  which  he  proposes- trying  by 
Interposing  his  dalm,  he  cannot  recover,  be- 
cause a  third  person,  a  stranger  to  the  pro- 
ceeding, may  be  supposed  to  have  a  title  par- 
amount to  that  of  the  defendant  in  execu- 
tion. By  the  Interposition  of  his  claim  be 
arrests  the  execution  of  the  process  upon  the 
property  to  which  he  asserts  titie,  and  vir- 
tually asserts  that  the  sale  of  It  for  the  sat- 
isfaction of  the  plaintifTs  fl.  fa.  is  inconsist- 
ent with  his  rights.  If  he  has  no  such 
rights,  n  is  a  matter  of  no  concern  to  him 
whether  the  rights  of  a  third  person,  be- 
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tween  whom  and  himself  there  l8  no  privity, 
may  be  Invaded."  From  these  prlnciplea 
there  has  been  no  departure.  On  the  con- 
trary, they  have  been  reaffirmed  whenever 
the  question  arose.  3  Brick.  Dig.  p.  776, 
8  5. 

This  reference  to  these  well-settled  princi- 
ples is  rendered  necessary  by  the  insistence 
of  the  counsel  for  the  appellants  that  the  ti- 
tle to  the  property  levied  on,  or  a  large  part 
thereof,  resided  in  Rothschild  &  Sons,  and 
not  in  the  defendant  In  attachment,  and  that 
he  had  no  interest  therein  which  was  the 
subject  of  levy  and  sale  under  legal  process. 
■'Vhether  this  be  true  or  not  is  not  a  matter 
involved  In  this  controversy.  If  It  be  true, 
the  title  of  the  appellants,  npon  the  strength 
of  which,  only,  their  claim  can  be  supported, 
is  not  aided;  and,  unless  they  were  privy  to 
or  connected  with  the  supposed  paramount 
title,  they  hare  no  right  or  Interest  In  its  as- 
sertion or  maintenance. 
It  is  insisted  that  by  the  arrangement  be- 
<  tween  the  defendant  in  attachment  and  the 
claimants  subsequent  to  the  levy  and  the  in- 
terposition of  the  claim,  and  the  arrange- 
ment with  Rothschild  &  Sons  on  the  day  pre- 
ceding the  trial  in  the  court  below,  the 
claimants  acquired  the  title  of  Rothschild  & 
Sons,  and  were  entitled  to  assert  it  as  para^ 
mount  to  the  rlgut  of  the  appellees.  A  c<m- 
sideration  of  the  title  asserted  to  exist  in 
Rothschild  &  Sons,  and  whether  it  was  su- 
perior or  Inferior  to  the  lien  of  the  appel- 
lees for  rent,  is  not  necessary,  and  would  not 
now  be  profitable.  Nor  is  it  necessary  to 
inquire  what  rights  the  appellants  acquired 
by  the  arrangement  with  the  defendant  in 
attachment  and  Rothschild  &  Sons.  If  they 
acquired  the  right  now  claimed,  it  was  ac- 
quired subsequent  to  the  commencement  of 
the  suit,  and  it  is  unavailing  to  support  the 
claim  they  had  interposed.  It  is  merely  ele- 
mentary to  say  that  a  title  acquired  or  facts 
occurring  subsequent  to  the  commencement 
of  a  suit,  which  are  essential  to  a  recovoy, 
are  unavailing.  The  claimant  in  a  trial  of 
the  right  of  property,  like  the  plaintiff  in 
an  action  at  law,  must  fail  unless  the  facts 
existed  when  ttxe  claim  was  Interposed 
which  entitled  him  to  interpose  and  maln- 
tato  it  Donaldson  v.  Waters,  30  Ala.  175. 
The  title  of  appellants,  fuid  the  only  title,  so 
far  as  shown,  which  esJsted,  or  with  which 
they  had  any  connection,  when  the  claim 
was  interposed,  was  derived  from  the  mort- 
gage executed  by  the  defendant  in  attach- 
ment subsequent  to  the  lease  or  contract  of 
renting  of  the  storehouse.  It  has  not  been 
insisted  that  the  title  of  a  mortgagee  is  en- 
titled to  priority  over  the  Uen  of  the  land- 
lord for  the  rent  of  a  storehouse  or  other 
building.  The  statute  declares  the  lien  is 
"superior  to  all  other  liens,  except  those  for 
taxes."  C!ode,  S  3069.  The  lien  attaches  as 
soon  as  the  goods  or  chattels  are  brought  up- 
on the  rented  premises,  and  cannot  be  de- 
feated by  any  disposition  of  them  by  the 


tenant,  not  in  the  usual  course  of  the  paxtic- 
ular  business  In  which  he  Is  engaged  in  and 
upon  the  premises.  Abraham  v.  Nicrosl,  87 
Ala.  173,  6  South.  293;  Well  v.  McWhorter, 
94  Ala.  540,  10  South.  131.  The  result  is, 
we  find  no  error  in  the  rullags  of  the  court, 
to  which  exceptions  were  reserved. 

Upon  the  trial  of  the  right  of  property 
levied  on  by  attachment.  If  the  issue  be 
found  against  the  claimant,  the  appropriate 
Judgment  is  a  condemnation  of  the  property; 
that  It  is  subject  to  the  levy  of  the  attach- 
ment, and  is  condemned  to  the  satisfaction 
of  the  Judgment  which  has  been  or  may  be 
obtained.  A  judgment  that  the  claimant 
and  his  surety  or  sureties  in  the  dalm  bond 
pay  the  plaintiff  in  attachment  the  value  of 
the  property,  as  assessed  by  the  jury,  is 
erroneous.  The  sureties  in  the  claim  bond 
become  liable  when  the  claimant  fails  to  de- 
liver the  property  to  the  sheriff.  The  fail- 
ure renders  It  the  duty  of  the  sheriff  to  re- 
turn the  bond  forfeited,  and  then  execntlon 
thereon  may  issue  against  the  principal  and 
sureties.  Code,  i  3013.  It  was  erroneous 
to  render  judgment  against  the  appellees 
and  their  surety  on  the  claim  bond  for  the 
value  of  the  goods  levied  on,  as  assessed  by 
the  Jury,  and  the  costs  of  suit  The  error  in 
this  respect  Is  a  clerical  misprision,  which 
was  amendable,  and  would  have  been 
amended  on  motion.  In  the  coort  below. 
Code,  g  2836.  Such  errors  furnish  no  cause 
for  the  reversal  of  a  Judgment,  but  the  rec- 
ord, furnishing  sufBclent  matter  to  amend 
by,  will  be  here  amended.  Seamans  v. 
White,  8  Ala.  656;  Gray  v.  Ralbom,  53  Ala. 
40.  The  Judgment  will  be  amended  by  the 
rendition  of  the  appropriate  Judgment,  and 
of  the  judgment,  as  amended,  there  must  be 
an  affirmance 


(in  Aliu  63») 
WRIGHT  T,  JONBS. 
(Supreme  Court  of  Alabama.    June  13,  1894.) 
Afpbalablb  Jodoment-'Rscobd  — Fabtiss— £x- 

BUPTIONS. 

1.  A  judgment  in  a  contest  to  detennine 
whether  a  homestead  Is  subject  to  sale  on  exe- 
cution is  a  final  judgment,  from  which  an  ap- 
peal will  lie  to  the  supreme  court. 

2.  The  record  on  appeal  from  a  Judgment 
determining  that  a  homestead  is  subject  to 
sale  on  execution  should  show  only  the  proceed- 
ings in  the  contest. 

3.  Whete  defendants  are  sued  by  their  sur- 
names, omitting  their  Christian  names,  bat 
there  is  no  allegation  of  partnership,  and  the  de- 
fendants appear  and  answer  without  pleading 
in  abatement,  they  will  be  deemed  to  have 
waived  audi  omission. 

4.  Exemptions  cannot  be  claimed  where  the 
judgment  is  for  tort. 

Appeal  from  circuit  court,  Crenshaw  coun- 
ty; J.  R.  T^on,  Judge. 

Action  of  trover  by  Elisabeth  Jones  against 
Curtis  &  Wright  Judgment  was  rendered 
for  plaintiff,  and  thereunder  a  levy  was  made 
00  dwelling  of  defendant  T.  R.  Wright  This 
he  claimed  to  be  exempt  as  a  homestead. 
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and  on  a  contest  Judgment  was  rendered  for 
plaintiff,  and  defendant  Wright  appeals. 
Affirmed. 

Upon  the  levy  of  ttils  execution  upon  "one 
liouse  and  lot  In  tbe  town  of  Lnveme,  Ala- 
bama, as  the  property  of  T.  R.  Wright,"  the 
said  Wright  filed  with  the  sherltt  his  claim 
of  exemption  to  tbe  bouse  and  lot  levied  up- 
on, as  his  homestead.  The  plaintiff  contest- 
ei  this  claim  to  exemption  on  the  ground 
that  it  was  invaUd.  Upon  the  trial  of  tbe 
Issue  thus  formed.  It  was  shown  that  the 
lot  levied  upon  was  the  individual  property 
of  Thomas  R.  Wright  and  that  Curtis  & 
Wright  had  no  Interest  whatever  in  the  lot 
The  defendant  Introduced  in  evidence  the 
summons  and  complaint  in  the  case,  of 
"Jones  V.  Curtis  &  Wright  defendants,"  and 
the  Judgment  rendered  therein,  and  proved 
by  evidence  that  at  the  time  of  the  levy  of 
the  ^ecutlon,  and  for  several  years  prior 
thereto,  Thomas  R.  Wright  was  occupying 
the  house  and  lot  In  controversy  as  his  home- 
stead; that  it  was  situated  in  tbe  town  of 
L>ttveme,  and  was  w<Hth  less  than  $2,000. 
At  the  re<iuest  of  tbe  plaintiCt  the  court  gave 
tbe  general  affirmative  charge  In  her  be- 
half, and  to  the  giving  of  this  charge  the 
said  Wright  duly  excepted.  The  record  and 
bill  of  exceptions  contained  a  motion  made 
by  the  defendant  Wright  to  set  aside  and 
vacate  the  levy  of  the  execution  upon  tbe 
house  and  lot  In  controversy.  It  is  not  deem- 
ed necessary  to  set  out  the  grounds  of  this 
motion,  although  it  was  overruled,  because 
said  motion,  and  tbe  ruling  thereon,  con- 
stitute no  part  of  the  record  upon  the  pro- 
ceedings in  tbe  contest  of  exemption. 

Gamble  &  Brlcken  and  D.  M.  Powell,  for 
appellant   J.  D.  Gardner,  for  appellee. 

BRIOKBIiL,  C.  J.  The  appeal  Is  taken 
trom  the  Judgment  rendered  against  the  ap- 
pellant on  the  contest  of  the  claim  that  his 
homestead  was  not  subject  to  levy  and  sale 
under  the  execution  in  favor  of  the  appellee. 
The  contest  was  In  form,  and  In  Its  essential 
nature,  an  adversary  suit,  and  the  Judgment 
tbereln  rendered  was  a  final  Judgment  from 
which  an  api)eal  will  lie.  The  transcript 
which  may  properly  be  certified  on  the 
appeal  to  this  court  is  of  the  record  of  the 
proceedings  In  the  course  of  the  contest  The 
records  of  other  direct  or  collateral  proceed- 
ings had  between  the  same  parties,  though 
they  may  concern  the  same  subject-matter, 
form  no  part  of  the  record  which  ought  to  be 
certified,  and,  if  incorporated  In  It  must  be 
disregarded.  The  motion  to  vacate  the  levy, 
and  the  Judgment  thereon  rendered,  form  no 
part  of  the  record  of  tbe  contest  ought  not 
to  have  been  incorporated  in  it  and  must 
with  the  errors  thereon  assigned,  be  disre- 
garded. 

A  suit  may  be  prosecuted  against  a  part- 
nership by  its  common  name.  The  Judgment 
tendered  binds 'only  the  Joint  or  partnership 


property,  and  execution  issuing  thereon  can- 
not be  levied  on  tbe  separate  or  Individual 
property  of  either  of  the  partners.  The  error 
underlying  the  argument  of  the  counsel  for 
the  appellant  is  tbe  supposition  that  the  suit 
in  which  the  appellee  recovered  Judgrment 
against  the  appellant  and  bis  codefendant 
was  a  suit  against  them  as  partners,  by 
their  common  name.  Such  was  not  the  char- 
acter of  the  suit  It  was  a  suit  against  them 
as  Joint  tort  feasors,  by  their  surnames  only, 
omitting  thefar  Christian  names.  The  omis- 
sion was  pleadable  in  abatement  and  the 
plea  must  have  disclosed  their  true  and 
proper  Christian  names.  Cantl^  t.  Moody, 
7  Port  (Ala.)  443.  The  omission  was  cured 
by  the  appearance  of  the  defendants  plead- 
ing in  bar.  A  suit  cannot  be  deemed  a  salt 
against  a  partnership  by  Its  common  name 
unless  the  complaint  avers  the  partnership 
and  the  common  name,  ae  facta  which  are 
equivalent  The  averments  of  the  complaint 
on  which  the  Judgment  was  rendered,  are 
consistent  only  with  tbe  Joint  commission 
by  tbe  defendants  of  the  tort  complained  of, 
—the  conversion  of  the  property  of  tbe  plain- 
tiff,—not  having  any  relation  or  connection 
with  each  other  than  that  which  sprung  from 
the  commission  of  tbe  tort  The  action  of 
troveiv-the  form  of  action  in  which  the  Judg- 
ment was  rendered— is  an  action  ex  delicto, 
for  tbe  recovery  of  damages;  and  at  common 
law  the  general  issue  was  the  plea  of  not 
guilty;  and  to  it  the  maxim  "actio  person- 
alls  morltur  cum  persona"  applied.  Tbe 
death  of  either  party  abated  tbe  action,  and 
It  was  incapable  of  revivor  by  or  against  per- 
sonal representatives.  Statutes  have  chan- 
ged this  rule  of  the  common  law,  and  tbe 
action  may  now  be  revived  or  may  be  main- 
tained by  (»  against  personal  representatives. 
It  shall  not  die  with  the  person.  But  It  re- 
mains an  action  ex  delicto;  an  action  found- 
ed in  tort  not  founded  upon  or  springing 
out  of  contract  It  is  settled  by  the  former 
decisions  of  this  court  corresponding  to  the 
.general  course  of  decisions  In  other  states, 
that  an  exemption  of  homestead  or  of  per- 
sonal property  cannot  be  claimed  when  the 
Judgment  and  execution  are  for  tort  Vin- 
cent V.  State,  74  Ala.  274;  Merldlth  v. 
Holmes,  68  Ala.  190.  There  Is  no  error  in  tbe 
record,  and  the  Judgment  of  the  drcnit  court 
UjLust  be  affirmed.   Affirmed. 

aOS  Ala.  642) 

ALABAMA  MIDLAND  RT.  CO.  t.  RUSH- 
ING. 

(Supreme  Court  of  Alabama.  June  13,  1894.) 
WiTNBSS— Right  to  Milbaob. 
Though  Code,  i  2801,  provideB  that  the 
evidence  of  a  witness  may  be  taken  by  deposi- 
tion where  he  resides  more  than  100  miles  from 
the  place  of  trial,  if  such  a  witness  attends  the 
trial  when  subpoenaed  he  is  entitled  to  hia 
mileage  and  per  diem  fees. 

Appeal  from  drcuit  court  fike  county;  J. 
B.  Tyson,  Judge. 
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Actl<»t  by  J.  E.  H.  Rushing  against  the  Ala- 
bama Midland  Railway  Company  to  recover 
damages  for  the  killing  of  cattle.  A  mo- 
tion to  retax  costs  was  overruled,  and  de- 
fendant appeals.    Affirmed. 

This  action  was  brought  by  the  appellee 
against  the  appellant  railway  corporation  to 
recover  damages  for  the  killing  of  cattle. 
There  was  Judgment  for  the  plaintiff  in  said 
suit  Sabsequently  there  was  a  motion  made 
by  the  defendant  in  said  cause  to  retax  the 
costs;  and  on  this  motion  it  was  shown 
that  in  the  cost  bill  there  was  one  item, 
amounting  to  923,  taxed  against  the  defend- 
ant for  subpoenaing,  and  the  attendance  of, 
one  Askew,  as  a  witness  for  the  plaintitt; 
that  said  Askew  Uved  la  the  state  of  Ala- 
bama, more  than  100  mUes  from  the  place  of 
trial;  and  that  said  Askew  attended  the  trial 
as  a  witness,  although  there  was  no  affidavit 
filed  In  said  cause  "that  the  perscMial  atten- 
dance of  the  witness  was  necessary  for  a 
proper  decision  of  the  cause."  On  this  evi- 
dence the  court  overruled  the  moticm  to  retax 
the  cost,  and  the  defendant  duly  excepted. 
This  is  tile  only  ruling  Shown  by  the  tran- 
script 

A.  A.  WUey  and  John  D.  Gardner,  for  ap- 
.  peUant    Gamble  &  Parks,  for  appellee. 

OOLBMAN,  J.  The  record  fails  to  show 
that  any  final  Judgment  has  been  rendered 
in  the  case  to  authorize  an  appeal,  but  pre- 
termitting this  defect  the  circuit  court  did 
not  err  in  its  ruling  on  the  motion  of  the  ap- 
pellant to  retax  the  costs.  8ectl(»t  2801  of  the 
Code  provides  that  the  evidence  of  a  witness 
may  be  taken  by  deposition  "when  the  wit- 
ness resides  more  than  one  hundred  miles 
from  the  place  of  trial,"  etc.,  but  the  statute 
does  not  require  that  the  evidence  shall  be 
taken  by  deposition.  If  the  witness  reside  in 
the  state,  and  is  subpoenaed,  and  attends  in 
obedience  to  the  subpo«ia,  he  is  entitled  to 
his  mileage  and  per  diem,  as  other  witnesses. 
There  Is  no  &rrm  In  the  record.    Affirmed. 


INDUSTRIAL  TRUST,  TITLE  ft  SAV.  C». 

T.   WEAKLEY. 
(Supreme  Court  of  Alabama.    June  13,  1894.) 

Liability  o>  Drawbb  or  Cbkck  —  Nbobsbitt  or 
Pbibbstatiok. 

1.  Defendant  drew  his  check  in  favw  of  N. 
in  payment  of  a  note.  At  the  time,  the  bank 
was  indebted  to  him,  for  services  and  for  diecks 
in  his  hands,  to  an  amount  which,  with  his 
balance,  was  more  than  the  check  was  for. 
Before  drawing  the  check,  defendant  arranged 
with  the  cashier  of  the  bank  that  it  would  be 
paid.  When  defendant  gave  the  check  to  N., 
on  June  16,  1891,  he  directed  him  to  go  to  the 
bank,  whioo  was  across  the  street,  and  get  his 
money.  Instead,  defendant  indorsed  the  check 
to  plaintiffs,  and  sent  it  to  them  at  Philadel- 
phia, and  the  bank  suspended  Jtme  22,  1891, 
before  it  was  presented  for  payment  Bad,  that 
defendant  was  disdiarged  from  liability  on  the 
check. 

2.  The  damage  sustained  by  defendant,  by 
reason  of  the  failure  to  present  the  check,  was 


not  the  amount  of  defendant's  balance  at  the 
time  the  check  was  drawn,  bat  the  full  amount 
of  the  chedc. 

Appeal  from  district  court  Lauderdale 
county;   W.  P.  CJhltwood,  Judge. 

Action  by  the  Industrial  Trust  Title  &  Sav- 
ings Ciompany  against  Jolm  B.  Weakley,  Jr., 
to  recover  the  amount  of  a  check.  Judg- 
ment was  rendered  for  defendant  and  plain- 
titt apx>eals.     Affirmed. 

The  plaintiff  requested  the  court  to  give 
to  the  Jury  the  following  written  charges: 
(1)  "If  the  jury  believe  the  evidence,  they 
must  find  for  the  plalntlfT."  (2)  "If  the  Jury 
believe  the  evidence,  they  must  find  for  the 
plaintiff  for  $74.36,  the  difference  between 
the  check  and  the  amount  on  deposit"  (3) 
"If  Ihe  jury  believe  the  evidence,  that  at 
the  time  the  chec^  in  suit  was  drawn,  the 
defendant  did  not  have  to  his  credit  un- 
checked against  on  the  books  of  the  bank, 
a  sufficient  amount  to  covo:  the  same,  th^ 
must  find  for  the  plaintiff."  (4)  "I  charge 
the  law  to  be,  that  a  depositor  of  a  bank 
has  no  legal  right  to  check  against  an 
amount  due  him  for  legal  or  other  servloeB, 
where  such  amount  had  never  been  agreed 
upon  between  him  and  an  officer  of  the  bank, 
and  there  was  no  previous  agreement  as  to 
the  amount  of  the  same,  and  he  had  never 
presented  his  biU  to  the  bank  for  the  same, 
and  such  amount  had  never  been  placed  to 
bis  credit"  (5)  "I  diarge  you  that  the  law 
is,  that  a  depositor  of  a  national  bank  lias 
no  legal  right  to  overdraw  his  account  and 
the  bank  is  under  no  legal  obligation  to  pay 
an  overdraft"  (6)  "If  the  jury  believe  from 
the  evidence  that  on  the  day  the  check  in 
suit  was  given,  or  the  day  after,  the  defend- 
ant did  not  have  a  sufficient  amount  to  his 
credit  in  bank,  unchecked  against  to 
cover  the  same,  then  the  bank  was  not  legally 
bound  to  pay  said  check,  even  if  yon  find 
that  the  bank  was  Indebted  to  the  defendant 
for  swvioes,  which  indebtedness,  or  the 
amount  of  the  same,  never  had  been  agreed 
upon  between  himself  and  tlie  bank,  and 
for  which  he  had  presented  no  account  and 
which  had  never  been  placed  to  his  credit. 
In  an  amount  sufficient  which  in  addition 
to  his  deposit  account  would  have  covered 
liie  amount  of  the  check  in  suit"  (7)  "I 
charge  the  law  to  be,  that  a  bank  is  under 
no  legal  obligation  to  pay  a  chedc  drawn  by 
a  depositor,  where  such  depositor  has  not 
a  sufficient  amount  to  his  credit  to  pay  said 
check,  even  if  you  find  from  the  evidence  that 
the  bank  owed  him,  for  legal  services,  enough, 
which  added  to  his  deposit  to  cover  the 
check,  when  his  account  for  services  had 
not  been  presented  to  the  bank  or  any  of  Its 
officers,  and  there  was  no  agreement  as  to 
the  amount  of  the  same,  and  It  had  not  been 
placed  to  his  credit"  (8)  "I  charge  the  law  to 
be  that  nothing  but  a  deposit  account  is  the 
subject  of  check  by  a  depositor  at  a  bank." 
TXiB  court  refused  to  give  each  of  tliese 
charges  as  asked  by  the  plalntifl,  and  the 
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plaintiff  separately  excepted  to  the  refusal 
to  give  each  of  them,  and  also  excepted  to 
the  conrt'B  giving  to  the  jnry,  at  the  re- 
quest of  the  defendant,  the  following  charge: 
"If  the  Jury  believe  the  evidence,  th^  must 
find  for  the  defendant"  There  waa  Judg- 
ment for  the  defendant,  and  plalntUI  appeals, 
and  assigns  as  errar  the  refusal  to  give 
the  charges  asked  by  It,  and  the  giving  of 
the  general  affirmative  charge,  as  asked  by 
the  defendant 

G.  E.  Jordan,  for  appellant  Simpson  & 
Jones,  for  app^ee. 

HARALSON,  J.'  1.  A  bank  cbeck  Is  pay- 
able immediately  on  presentation  and  de- 
mand. Its  drawing  presupposes  the  deposit 
of  a  sum  In  bank  to  the  credit  of  the  drawer, 
sufficient  to  pay  It  and  amounts  to  an  abso- 
lute apprc^rlatlon  by  the  drawer  of  that 
much  money,  in  the  hands  of  his  banker,  to 
the  holder  of  the  check,  to  remain  on  deposit 
so  appropriated,  until  called  for,  and  it  can- 
not afterwards,  be  properly  withdrawn. 
Tied.  Com.  Paper,  f  433;  3  Kent  Ck>mm.  IM, 
note;  2  Daniel,  Neg.  Inst  S  1597;  Morse, 
Banks,  S  37S;  In  re  Brown,  2  Story,  511-618, 
Fed.  Cas.  No.  1,085;  C!onroy  v.  Warren,  3 
J<^ms.  Cas.  250;  Klnyon  v.  Stanton,  44  Wis. 
479.  So  strong  is  this  presumption  of  a 
check  being  drawn  against  an  existing  de- 
posit that  when  one  Is  presented  and  paid. 
It  has  been  held,  not  to  be  evidence  of  mon- 
ey lent  or  advanced  by  the  banker  to  the 
customer,  but  on  the  contrary.  It  Is  prima 
fade  evidence  of  the  repayment  to  the  cus- 
tomer by  the  banker,  to  the  amount  of  the 
dieck,  of  money  previously  deposited  by  him 
In  the  banker's  hands.  Lancaster  v.  Wood- 
ward, 18  Pa.  St  357;  Fletcher  v.  Manning, 
12  Mees.  &  W.  STL 

2.  A  check  being  payable  Instantly  on  de- 
mand, and  on  funds,  which  are  rei^'esented 
t^  the  bare  fact  of  drawing,  to  be  on  deposit 
In  bank,  with  which  to  pay  it  In  full,— and 
which  funds,  In  the  eye  of  the  law,  are  ap- 
prc^rlated  by  the  drawer  for  fliat  purpose,— 
It  follows,  as  a  correct  principle  of  business 
dealing,  that  the  bolder  should  present  It  for 
payment  within  a  reaa(Hiable  time,  otherwise 
the  delay  Is  at  his  peril.  What  is  reasonable 
time  win  depend  upon  drcnmstances;  but 
It  is  a  principle  of  general  recognition,  that 
If  the  bank  on  which  the  check  Is  drawn  be 
in  the  same  place  wbere  the  payee  receives 
It  It  should  be  presented  for  payment  with- 
in banking  hours  on  ttie  day  it  is  received, 
or  on  the  following  day.  If  in  the  meantime, 
the  bank  falls,  the  loss  will  fall  on  the  draw- 
er. 3  Am.  &  Eng.  Enc.  Law,  213,  and  cases 
cited;  2  Daniel,  Neg.  Inst  t  160;  2  Morse, 
Banks,  f  421;  Botne,  Banking,  i  172;  Taylor 
▼.  Wilson,  11  Mete  (Mass.)  44;  Morrison  v. 
Bailey,  5  Ohio  St  13;  Smith  v.  Janes,  20 
Wend.  192: 

3.  The  payee  takes  a  check  with  legal  ob- 
ligation to  pre<ient  it  for  payment  within 


reasonable  time,  and  falling  so  to  do,  if  the 
drawer  has  funds  on  deposit  sufficient  to  pay 
It  he  must  suffer  all  the  loss  which  arises 
from  such  failure;  but  If  the  drawer  has  no 
funds  In  bank,  at  the  time  of  drawing  the 
check,  or  having  them,  subsequently  with- 
draws them,  he  cannot  be  said  to  suffer  any 
loss  or  damage  from  the  holder's  delay  or 
faUure  to  present  w  give  notice  of  nonpay- 
ment He  Is  liable  in  such  case,  without 
presentment  and  notice,  and  may  be  sued 
Immediately.  2  Daniel,  Neg.  Inst  {  1500; 
Culver  V.  Marks,  122  Ind.  554,  23  N.  E.  10S6; 
Boone,  Banking,  U  172, 181.  And  the  drawer 
Is  not  discharged  by  the  laches  of  the  holder 
In  not  making  due  presentment  of  the  check, 
or  In  not  giving  due  notice  of  Its  dishonor, 
unless  he  has  suffered  some  loss  or  injury 
thereby  as  by  the  Intermediate  faUure  of  the 
bank,  and  then,  only  pro  tanto.  3  Am.  & 
Eng.  Enc.  Law,  215,  and  authorities  cited; 
Morse,  Banks,  421d;  2  Daniel,  Neg.  Inst  i 
1587;  Boone,  Banking,  supra. 

4.  But,  it  sometimes  happens,  as  in  the 
case  at  bar,  that  the  drawer  has  a  portion 
only  of  the  amount  in  bank  necessary  to  pay 
his  check,  and  the  question  then  presents  it- 
self, whether  the  deficiency  of  his  deposit  is 
an  excuse  for  want  of  presentment  and  no- 
tice. Mr.  Daniel  says:  "We  should  unhesi- 
tatingly say  that  the  drawer  of  an  overcheck 
is  bound  without  demand  or  notice.  A  check 
Is  intended  to  be  the  representative  of  cash. 
It  is  the  business  of  the  drawer  to  know 
the  state  of  his  accounts,  with  the  bank,  and 
whether  through  fraud  or  carelessness  he 
makes  the  representation,  that  he  has  cash 
to  meet  it  as  he  does  by  the  act  of  drawing 
it  it  would  put  a  premium  upon  looseness  In 
comme'rclal  transactions  to  permit  him  to 
shield  himself  behind  the  plea  of  want  of 
presentment  or  notice."  2  Daniel,  Neg.  Inst 
§  1607.  "The  bank,"  says  Judge  Story,  "is 
not  bound  to  pay  unless  it  is  In  full  funds; 
and  It  Is  not  obliged  to  pay,  or  to  accept  to 
pay.  If  it  has  partial  funds  only;  for  It  is 
entitled  to  the  possession  of  the  check  on  pay- 
ment; and.  Indeed,  In  the  ordinary  course  of 
business,  the  only  voucher  of  the  bank  for 
any  payment  Is  the  production  and  receipt 
of  the  check,  which  the  holder  cannot  safely 
part  with,  unless  be  receives  full  payment, 
nor  the  bank  exact  unless  under  the  like 
circumstances.  The  holder  is  not  bound  to 
accept  part  payment  even  if  the  bank  Is 
wining  to  pay  In  part;  for  he  heis  a  claim  to 
the  entirety."  In  re  Brown,  2  Story,  519, 
Fed.  Cas.  No.  1,985;  Morse,  Banks,  H  294, 
446,  450,  455;  Dana  v.  Bank,  13  Allen.  445; 
Murray  v.  Judah,  6  Cow.  400. 

5.  Subject  to  some  exception,  It  Is  a  correct 
general  proposition,  that  a  bank  has  no  right 
to  allow  drawers  of  checks  to  overdraw  their 
balances,  and  pay  checks  out  of  funds  of 
otho-  depositors,  or  the  money  of  the  stock- 
holders. Overdrawing,  even  to  persons  of 
good  standing  with  the  bank,  does  not  find 
sanction  in  sound  usage,  except  under  special 
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conditions.  OnlTor  T.  Marks.  122  Ind.  K54, 
83  N.  B.  1086;  Bank  y.  Woodward,  18  Pa.  SL 
S57.  As  to  overdrafts,  Ifr.  Morse  says,  there 
is  powv  In  the  bank  to  allow  them;  that  a 
cnstomor  by  negotiating:  with  the  authorized 
and  proper  officials,  may  make  a  legal  and 
binding  arrangement  by  which  his  overdrafts 
to  a  certain  amount  named,  and  under  the 
circumstances  agreed  upon,  shall  be  honor- 
ed; that  such  a  dealing  is  In  the  nature  of  a 
loan,  and  is  placing  money  at  his  disposal  or 
control.    1  Morse,  Banks,  {  858. 

6.  Upon  the  same  subject,  Judge  Story,— 
after  stating  the  rule,  which  seems  to  be 
everywhere  admitted,  that  the  drawor  is 
liable  In  all  cases  for  the  dishonor  of  a  check, 
whether  It  has  been  duly  presented  or  not, 
or  whether  he  has  bad  due  notice  of  the  dis- 
honor or  not,  where  he  has  sustained  no 
damage  on  account  of  the  omission,  and  aft- 
er giving  his  dissent  to  the  iHropositlon,  that 
If  the  drawer  has  any  funds  in  the  hands  of 
the  drawee,  he  is  entitled  to  due  presentment 
and  notice  of  a  failure  to  pay,— says,  that  he 
understands  the  true  doctrine  to  be,  "that  If 
the  drawer  has  a  right  to  draw,  in  the  be- 
lief that  he  has  funds,  or  In  the  expectation 
that  he  shall  have  funds  at  the  time  of  the 
presentment  for  acceptance  by  reason  of  ar- 
rangements with  the  drawee,  or  putting  his 
funds  in  transitu,  then,  and  in  such  cases, 
he  is  entitled  to  due  notice."  In  re  Brown, 
supra.  In  this  case,  the  principle  seems  to 
be  recogrnized,  that  when  the  drawer,  from 
any  arrangement  he  may  have  made  with  the 
bank  for  blm  to  draw,  or  where,  as  between 
him  and  the  bank,  there  was  an  open  ac- 
count, with  a  fluctuating  or  shifting  balance 
betwe^i  them,  and  be  did  not  know  that  he 
was  drawing  without  any  right  to  draw,  and 
had  the  right  to  believe  his  check  would  be 
paid,  and  especially,  if  the  payee  had  assur- 
ances that  the  check  would  be  paid,  then, 
the  drawer  would  be  entitled  to  due  present- 
ment and  notice.  As  supporting  bis  view  he 
refers  to  the  cases  of  Thaclu-ay  v.  Bla<^ett, 
8  Gamp.  164;  Orr  v.  Maginnls,7  Ba8t,358;  and 
Legge  V.  Thorpe,  12  East,  171,  These  ex- 
pressions of  Judge  Story  find  approval  with 
the  Yirginia  court  of  appeals,  in  the  case  of 
Purcell  V.  Allemong,  22  Orat  738;  Smith, 
Merc.  Law,  237. 

7.  In  the  United  States,  says  Mr.  Daniel, 
although  it  was  at  one  time  decided  to  the 
contrary  in  England,  an  agent,  holding  a 
bill  or  note  for  collection,  would  act  at  his 
peril  in  d^verlng  it  up  on  receipt  of  a  check 
for  the  amount;  and  that  if  the  debtor  did 
not  pay  the  amount  in  money,  and  the  draw- 
er or  Indorser  were  not  duly  notified,  he 
would  be  discharged,  and  the  loss  would  fall 
on  the  collecting  agent  2  Daniel,  Neg.  Inst 
I  1626;  Whitney  v.  Esson,  99  Mass.  308; 
Turner  v.  Bank,  *42  N.  Y.  425;  Bank  v.  Ash- 
worth,  123  Pa.  St  212,  16  Aa  596;  Smith  r. 
MiUer,  43  N.  Y.  171;  Rathbun  v.  Steamboat 
Ca,  76  N.  T.  876;  Chouteau  t.  Bowse,  56  Mo. 
66b   In  the  caae  of  Smith  t.  Miller,  anpra. 


the  court  of  appeals  In  Ne^  Tork  hold,  that 
when  a  check  is  taken  Instead  of  money,  by 
one  acting  for  others,  d^lay  of  presentenent 
for  a  day,  or  for  any  time  beyond  that  within 
which,  with  proper  and  reasonable  diligence, 
it  can  be  presented,  is  at  the  peril  of  Uie 
party  thus  retaining  the  check  and  postiwn- 
ing  presentment  This,  says  Mr.  Daniel, 
seems  to  be  the  correct  doctrine,  for  the  agent 
exceeds  authority  in  talcing  the  check,  and 
therefore  acts  at  his  peril.  2  Daniel,  Neg. 
Inst  f  1625;  2  Morse,  Banks,  {  421. 

8.  The  evidence  in  the  case  before  na.  Is 
without  conflict  One  Moore  was  indebted 
to  the  appellant,  plaintiff  below,  in  the  sum 
of  $229,  due  by  note,  which  had  been  sent  by 
plaintiff  to  Mr.  W.  J.  Nelson,  of  Florence, 
Ala.,  as  agent  for  plaintiff,  for  collection. 
John  B.  Weakley,  the  defendant  and  appel- 
lee, of  the  same  town,  was  the  agent  and  at- 
torney of  said  Moore.  Said  Moore  had  sent 
this  sum  of  money  to  defendant,  with  which 
to  pay  said  note.  All  of  Mr.  Nelson's  trans- 
actions for  the  collection  of  the  note  ware  with 
the  defendant  On  the  16th  June,  1891,  the 
defendant  gave  his  check,  on  the  Florence 
National  Bank,  for  $229,  payable  to  the  or- 
der of  W.  J.  Nelson,  "for  payment  of  Moore 
notes."  On  the  same  day,  said  Nelson  in- 
dorsed the  dieck,  "Pay  to  the  Industrial 
Trust,  Title  &  Savings  Ck>.,  of  Phlla.,"  and 
sent  It  to  plaintifla  In  the  mail,  and  It 
was  forwarded  by  them,  whtaa.  received, 
through  various  banks  for  collection.  Tlie 
Florence  Na!ttonal  Bank  suspended  '  and 
closed  its  doors  on  the  22d  of  June,  1891,  at 
about  10  o'clock  a.  m.  On  the  23d  ot  June, 
the  check  was  presented  to  the  defendant 
who  refused  to  pay,  and  it  was  duly  pro- 
tested. The  plaintiff  examined  the  defend- 
ant as  a  witness,  who  testified,  that  he  drew 
and  delivered  the  check  about  10  o'dodc  of 
the  day  it  bears  date,  and  when  he  handed 
it  to  Mr.  Nelson,  he  asked  him  to  take  it  to 
the  Florence  National  Bank  and  get  his  mon- 
ey; that  the  bank  was  located  in  the  town  of 
Florence,  and  he  and  Nelson  both  resided 
there  at  the  lime  the  chedc  was  given;  that 
said  bank  was  located  almost  opiwsite  to 
the  witness'  office,  across  the  street;  that  at 
the  time  of  the  suspension  of  said  bank,  there 
appeared,  by  the  books  of  the  bank,  to  his 
credit  out  of  moneys  deposited  by  blm  In 
the  bank,  and  not  drawn  oat  by  che<^  the 
sum  of  $154.64;  that  in  additlMi  thereto,  the 
bank  was  indebted  to  him  at  the  time.  In  the 
sum  of  $75  for  legal  services  rendered  by 
him  to  the  bank,  and  was  also  indebted  to 
him  in  the  sum  of  $60,  due  by  cbedc  drawn  In 
his  fa.vor  by  a  depositor  of  said  bank,  on 
the  10th  June,  1891;  that  he  proved  bla 
claims  against  the  bank,  aftor  its  suspension, 
before  the  receiver,  and  In  the  acconnt  he 
charged  the  bank  with  the  sum  ot  $164.6^ 
due  him  on  deposit  acconnt  with  the  amount 
due  him  tar  legal  services,  and  the  unpaid 
check  for  $60;  and  gave  it  credit  for  the 
$229,  being  tor  the  chetA  gtren  t»  said  N«k- 
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■on,  add  |25.  whldi  bad  beoi  paid  to  fahn  on 
accoout  of  Becvicea  rendered,  and  there  re- 
mained due  to  blm,  the  snm  of  $60.61,  for 
which  he  holds  a  receiver's  certificate,  and 
this  Bom,  besides  the  other  amounts  specified, 
the  bank  owed  him,  at  the  time  he  gave  said 
check  to  Nelson;  that  at  that  time,  his  ac- 
count with  said  bank,  as  stated,  was  unset- 
tled, and  what  it  owed  him  for  serTlces  and 
for  the  m^resented  check,  had  not  appeared 
on  its  books,  and  a  balance  ascertained. 
About  the  time  of  drawing  tills  check,  or  a 
short  time  before,  he  went  to  the  bank  and 
stated  to  the  cashier,  Mr.  Tlce,  that  in  the 
course  of  a  few  days  he  would  chedc  uimq 
his  account  rather  heavily,  and  that  it  might 
appear  overdrawn  on  the  books,  but  tliat  the 
bank  was  Indebted  to  him  for  services  ren- 
dered, and  that  he  had  some  checks  cm  hand 
against  the  bank,  and  he  would,  In  a  few 
days,  oome  in  and  have  a  settlement,  but  in 
the  meantime,  he  desired  blm  to  pay  his 
checks,  as  they  were  (would  be)  drawn 
against  the  sum  the  bank  owed  him,  and  Bfr. 
Xlce  consented  to  do  so.  He  farther  testi- 
fied, that  from  the  time  the  chedtc  was  idiT- 
ered  to  Mr.  Nelson,  till  the  euspendon  of  the 
bank,  it  was  Indebted  to  him  In  an  amount 
greater  than  the  amount  of  said  check,  and 
that  the  bank  still  owes  him,  after  crediting 
it  with  the  amount  of  said  check,  the  sum  of 
$60.64.  It  thus  appears  that  there  was  an 
unsettled  acooimt  between  the  defendant  and 
the  bank,  at  the  date  of  the  giving  of  said 
che<^;  that  the  bank,  at  that  time,  did  owe 
him  an  amount  greater  than  a  sum  sufficient 
to  pay  said  check;  that  be  did  not  draw  the 
same  without  knowing  he  had  funds  In 
bonk  with  which  to  pay  it,  but  had  the  as- 
surance of  the  teller  of  the  bank  that  his 
check  would  be  paid,  and,  therefore,  the  most 
reasonable  ex.  a  rtation  that  it  would  be  paid. 
He  acted  with  commendable  caution  in  refer- 
ence to  the  matter,  that  he  might  do  neither 
the  drawee  mx  the  bank  any  injury,,  and  Mr. 
Nelson  had  every  reason  to  believe  that  the 
check  was  good  and  would  be  paid,  for  the  de- 
fendant did  what  is  not  usual  when  one  gives 
another  a  check  on  the  bank,— requested  him 
to  take  It  to  the  bank  and  get  his  money; 
and  this  is  Just  what  he  ought  to  have  done, 
and  tailing,  took  all  the  p»ll  of  a  failure  of 
the  bonk,  bef<»« .  the  presentment  of  the 
check.  Can  any  one  doubt,  If  Mr.  Ndson 
had  goao  to  the  bank,  the  day  he  received 
this  check,  or  the  following  day,  he  would 
have  been  paid  by  the  bank?  He,  himself, 
had  evoy  reason  to  believe  it,  and  had  no 
susplcicms,  even,  to  the  contrary,  for  he  re- 
ceived a  dieck  which  acluowledged  payment 
of  the  notes  he  had  in  hand  for  coUecticn. 
He  must,  therefore,— and  so  must  his  dlent, 
the  appellant,  so  far  as  appellee  is  concerned, 
— «airer  the  consequenceB  of  a  disobedience 
ot  defendant's  request  to  present  the  check, 
and  his  failure  to  do  so  till  after  the  bank 
failed.  As  to  when  giving  a  chedi  will  oper- 
ata  as  a  payment  of  the  debt  for  which  It 


was  given,  see  Boone,  TtawMng,  |  igi,  and 
authorities  dted. 

9.  It  remains  to  be  considered,  what  dam- 
age did  defendant  sufTer  from  a  failure  of 
the  holder  to  make  due  presentment  of  said 
chedi  for  payment?  He  can  be  shielded 
from  the  consequ^ices  of  the  holder's  neglect, 
as  we  have  seen,  only  to  the  extent  he  was 
damaged.  It  is  contended,  that  def^idant 
owes,  at  least,  the  difference  between  what 
he  had  in  bonk,— $154.36,— and  the  amount  of 
the  che<^  he  gave,— $229,— which  is  $74.3& 
But  we  are  unable  to  see  that  defendant  was 
damaged  by  the  failure  of  the  drawee  to 
present  his  check,  only  to  the  extent  of 
$154.36,— the  amount  to  his  deposit  account 
at  the  time.  He  bad  the  right,  under  the 
circumstances,  to  draw  for  the  $229,  and  the 
failure  to  present  the  check  in  time,  canceled 
It  as  to  him,  and  made  it  a  payment  of  the 
Moore  note  in  full.  We  cannot  divide  the 
$229.  Defendant  must  be  regarded  as  hav- 
ing paid  the  wh(de  or  no  part  oC  It  The 
bank  got  the  benefit  of  it,  and  owes  It  to 
some  one,  certainly  not  to  the  defendant, 
against  wtiom  it  was  properly  charged  by 
the  receiver  in  his  ascertalnm^it  of  the  bal- 
ance due  by  the  bank  to  defendant  We  fail 
to  see  that  the  $74.36  has  anything  to  do 
with  the  case,  or  that  there  was  any  pro 
tanto  or  other  damage  to  defendant  leas 
than  the  whole  amount  of  the  check,  growing 
out  of  the  holder's  failure  to  present  it  The 
charges  requested  by  plaintiff,  as  applicable 
to  the  evidence,  were  properly  refused,  and 
the  general  charge  in  favw  of  the  defendant 
was  prc^jterly  given.     Affirmed. 


(im  aulO) 

HESTER  V.  8TATB. 

(Supreme  Court  of  Alabama.    Jane  14,  1894.) 

Bdmmonino   Orand   Jubt  —  Recbivino  Btolsn 
Goods— EviDEMo—IuPBAOHiiENT  or  Witness. 

1.  Wliere  Jury  commissioners  by  mistake 
certify  pergons  as  grand  jurors  for  the  fall  in- 
stead of  the  spring  term,  and  in  consequence  no 
grand  jnrors  are  summoned  for  the  spnng  term, 
the  court  at  such  term  may  order  the  sheriff  to 
summon  persons  to  serve  as  grand  Jurors,  un- 
der Code,  I  4S16,  giving  such  authority. 

2.  On  a  trial  for  receiving  stolen  goods,  it 
is  not  error  to  permit  a  witness  to  testify  tnat 
he  saw  the  eood«  in  defendant's  possession,  and 
knew  them  Dy  certain  marks. 

8.  On  a  criminal  trial,  a  conversation  with 
one  of  defendant's  witnesses,  in  the  absence  of 
defendant  is  admissiUe  only  to  impeach  such 
witness,  and  tlie  attention  of  witness  must  first 
be  called  to  the  time,  place,  and  circumstances 
of  the  conversation,  and  he  must  be  asked 
whether  he  made  the  statements  claimed. 

4.  On  a  trial  for  receiving  stolen  goods,  the 
state  need  not  prove  the  exact  time  when,  or 
place  where,  the  goods  were  stolen,  or  Identify 
the  thief. 

5.  Where  defendant  testified  that  he  did 
not  know  whose  goods  they  were,  nor  the  per- 
son from  whom  he  bought  them,  and  that  de- 
fendant supposed  he  was  going  undw  a  ficti- 
tions  name,  a  request  to  charge  that,  if  the  jury 
believe  the  defendant's  account  of  the  transac- 
tion is  the  correct  one,  than  they  most  acqnltf 
waa  properly  rsfoasd. 
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Appeal  from  circuit  court,  Dekalb  coiinly; 
John  B.  TaUy,  Judge. 

W.  H.  Hester  was  convicted  at  receiving 
stolen  goods.  kin>wlng  they  were  stolen,  and 
appeals.     Reversed. 

The  appellant  was  Indicted,  tried,  and  con- 
victed under  the  following  indictment:  "The 
grand  Jury  of  said  coimty  charge  that,  be- 
toce  the  finding  of  this  indictment,  William 
H.  Hester  did  buy,  receive,  conceal,  or  aid 
in  concealing,  one  hundred  and  ninety  pairs 
of  shoes,  of  the  value  of  one  dollar  per  pair; 
nineteen  ladles'  hats,  of  the  value  of  one 
dollar  per  hat;  five  children's  caps,  of  the 
value  of  twenty-five  cents  per  cap;  one 
hundred  bottles  of  quinine,  of  the  value  of 
forty  cents  per  bottle;  a  lot  of  artificial 
flowers,  of  the  value  of  five  dollars,— the 
personal  propoly  of  the  Alabama  Oreat 
Southern  Railroad  Company,  a  corporation 
under  the  laws  of  the  state  of  Alabama, 
knowing  that  tbey  were  stolen,  and  not 
having  the  Intent  to  restore  them  to  the 
owner,  against  the  peace,"  etc.  This  indict- 
ment was  preferred  at  the  spring  term, 
1894,  of  the  drcnlt  court  of  Dekalb  coimty. 
The  defendant  demurred  to  the  indictment 
on  the  ground  that  it  falls  to  aver  that  the 
defendant  knew  that  the  goods  alleged  to 
have  been  received  had  been  stolen,  and 
that  the  defendant  had  not  the  intent  to  re- 
store them  to  the  owner.  This  demurrer  was 
overruled,  and  the  defendant  duly  excepted. 
The  defendant  moved  to  quash  the  indict- 
ment, on  the  grounds  (1)  that  the  grand  Jury 
finding  said  indictment  was  drawn,  impan- 
eled, and  organized  contrary  to  law;  (2) 
because  tliere  was  a  grand  Jury  drawn  by 
the  commlesloners'  court  of  Dekalb  county 
according  to  the  law  in  such  cases  made 
and  provided.  Upon  the  hearing  of  this 
motion,  it  was  shown  that  at  their  last  meet- 
ing, in  November,  1893,  the  Jury  commls^ 
sloners  of  Dekalb  county  drew  the  grand 
and  petit  Jurors  for  the  spring  and  fall  terms 
of  the  circuit  court  for  1804;  after  the  draw- 
ing of  said  Jurors,  they  delivered  to  the 
Clerk  of  the  circuit  court  two  envelopes, 
which  were  indorsed,  respectively,  "Grand 
and  petit  Jurors,  spring  term,  1894,"  and 
"Grand  and  petit  Jurors,  fall  term,  1894." 
That  in  the  envelope  which  was  marked 
"Grand  and  petit  Jurors,  spring  term,  1894," 
there  was  a  list  of  18  names,  which  was 
headed  as  follows:  "State  of  Alabama,  De- 
kalb cotmty.  Fall  term,  1894.  Grand  Jurors. 
At  a  meeting  of  Jury  commissioners  of  said 
county,  held  on  17th  day  of  November,  1893, 
the  time  prescribed  by  law,  the  following 
named  persons  were  duly  and  legally  drawn 
to  serve  as  grand  Jurors  for  the  faU  term 
of  drcuit  court,  1894,  of  said  county."  That 
In  the  envelope  marked  "Grand  and  pettt 
Jurors,  fall  term,  1894,"  there  was  a  list, 
with  the  same  heading,  containing  the  names 
of  different  persons.  In  view  of  these  facts, 
the  clerk  of  the  circuit  court  did  not  deliver 
to  the  sheritr  a  list  of  the  grand  jurors  to  be 


summoned  for  the  spring  t»rm,  1894'  When 
the  circuit  court  convened  for  the  spring 
term  for  said  county,  and  it  was  ascer- 
tained that  no  grand  Jury  had  been  drawn 
and  summoned,  the  court  ordered  the  sherifi 
to  summon  fmrthwith,  from  the  qualified  citi- 
zens of  said  county,  18  persons  qualified  tc 
serve  as  grand  Jurors;  and,  upon  the  sheriff 
executing  said  order,  the  persons  so  sum- 
moned appeared,  and,  upon  the  court  being 
satisfied  that  they  were  competent  to  serve 
as  grand  Jurors  at  said  apelag  term  of  the 
court,  a  grand  Jury  was  duly  organized 
as  required  by  law.  It  was  this  grand  Jury 
that  preferred  the  indictment  against  the 
defendant  in  this  case.  Upon  these  facts,  tiie 
court  overruled  the  motion  to  quash  the  in- 
dictment, and  'the  defendant  duly  excepted. 
Upon  the  trial  of  the  cause,  as  is  shown 
by  the  bill  of  exceptions,  the  state  Intro- 
duced evidence  tending  to  show  that  the 
defendant  had  in  his  possessioii  goods  which 
had  been  stcden  from  a  car  of  the  Alabama 
Great  Southwn  Railroad.  The  goods  then 
in  possession  of  the  defendant  were  identl- 
fled  by  various  witnesses.  Upon  several 
witnesses  testifying  that  they  knew  tbey 
were  the  same  goods  which  bad  been  atoleai, 
by  certain  marks  up<n  them,  which  they 
described,  the  defendant  moved  to  ezchide 
such  testimony,  on  the  ground  that  the  goods 
themselves  would  be  the  best  evidence  of 
the  marks.  The  court  overruled  this  motion, 
and  the  defendant  duly  excepted.  The  tes- 
timony for  the  defendant  tended  to  show 
that  he  bought  the  goods,  claimed  to  have 
been  stolen  from  the  railroad,  from  a  peddler, 
whom  be  did  not  know,  and  that  he  did  not 
know,  nor  had  any  reason  to  believe,  that 
the  goods  were  stolen.  There  was  testi- 
mony introduced  by  the  defendant  to  show 
that,  at  the  time  of  the  alleged  purchase 
by  him  from  the  peddler,  the  peddler  was 
seen  at  a  village  a  short  distance  from  the 
defendant's  store,  and  was  also  seen  at  the 
defendant's  store.  One  of  the  witnesses  so 
testifying  was  William  King.  In  rebuttal  to 
such  testlmcmy,  the  state  introduced  one  S. 
0.  Adams  as  a  witness,  who,  after  testi- 
fying that  he  knew  the  said  William  King; 
was  asked  by  the  state  about  the  cMiversa- 
tion  with  him  (the  witness)  and  sfdd  B3ng, 
in  which  one  Bill  Allen  spoke  to  the  wit- 
ness about  the  defendant.  The  d^endant 
objected  to  this  question,  and  duly  excited 
to  the  court's  overruling  his  objection.  The 
witness  then  answered  that,  in  the  conversa- 
tion with  the  said  King,  be  said  that  Bill 
Allen  came  to  bis  (King's)  house,  a  short  time 
after  the  defendant  was  arrested,  and  ask- 
ed him  (King)  if  he  could  help  him  (the  de- 
fendant), as  he  had  gotten  into  a  very  bad 
scrape,  the  railroad  claiming  that  Hester, 
the  defendant,  had  In  his  possession  goods 
which  had  been  stolen  from  it  The  de- 
fendant moved  to  exdude  this  testimony  of 
the  witness  as  to  the  conversation  with  King, 
and  duly  excepted  to  the  court's  overrollng 
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bla  te8tlmon7.  One  Tolm  Rush  Tnta  intro- 
dticed  as  a  witness  for  tbe  state,  and  testi- 
fled  as  to  substantlaUy  the  same  thing:  in 
reference  to  a  conversation  had  between  him 
and  the  said  King.  The  defendant  moved 
to  exclude  this  testimony  also,  Imt  the  court 
overruled  his  motion,  and  the  defendant  duly 
excepted.  The  defendant  requested  the 
court  to  give,  among  others,  the  following 
written  charges,  and  separately  excepted  to 
the  conrt's  refusal  to  give  each  of  them  aa 
asked:  (1)  "The  court  charges  the  Jury  that, 
before  there  can  be  a  conviction  in  this  case, 
there  must  be  that  measure  of  luroof  of 
the  stealing  of  the  goods  alleged  to  have 
been  received  l^  the  defendant  as  would 
warrant  a  conviction  of '  the  real  thief.  If 
be  were  on  trial  for  the  stealing  of  goods 
in  question,  and  that  the  thief  would  have 
to  be  some  other  person  than  this  defend- 
ant."  (2)  "Unless  the  proof  is  sndi,  in  this 
case,  tiiat  there  could  be  a  conviction  of 
the  real  thief.  If  he  were  on  trial,  there 
can  be  no  ccmvlction.  And  if  it  Is  uncertain 
team  this  proof  that  the  goods  were  stolen, 
and  if  you  have  a  reasonable  doubt  as  to 
who  stole  the  goods,  if  stolen  at  all,  the 
defendant  is  not  guilty."  (S)  "The  court 
charges  the  Jury  that  the  guilt  or  Innocence 
of  Heater  can  In  no  manner  be  afTected  by 
statements  made  by  third  persons  not  in 
Hester's  presence,  whether  they  be  inculpa- 
tory or  exculpatory."  (4)  "Unless  the  Jury 
is  reasonably  satisfied  from  the  testimony, 
beycmd  a  reasonable  doubt,  who  was  the 
penMMi  who  stole  the  goods,  there  can  be 
no  conviction." 

Howard  &  Ewlng  and  Davis  &  Haralson, 
for  appellant  Wm.  L.  Martin,  Atty.  Oen., 
for  the  State. 

OOLEMAN,  J.  The  defendant  was  con- 
victed of  the  offense  of  buying  and  receiving 
stolen  property,  knowing  the  same  to  have 
been  stolen,  and  not  having  the  intent  to  re- 
store it  to  its  owner.  No  grand  Jury  had 
been  summoned  for  the  regular  term  of  the 
court  at  which  the  indictment  was  present- 
ed. Section  4316  of  the  Orimlnal  Code  is  as 
follows:  "If  in  consequence  of  any  neglect 
on  the  part  of  the  Judge  of  probate,  sherifT 
or  clerk  of  the  circuit  or  city  court,  or  from 
any  other  cause,  no  grand  or  petit  Jury  Is 
returned  to  serve  at  any  term  of  the  court, 
or  no  petit  Jury  summoned  for  any  week 
th»eof,  the  court  may,  by  an  wder  mtered 
(n  the  minutes,  direct  the  sheriff  forthwith 
to  summon  eighteen  po-sons  qualified  to 
serve  as  grand  Jurors,  and  the  requisite  num- 
ber to  serve  as  petit  Jurors."  The  grand  Jury 
was  summoned  and  organized  under  this  pro- 
vision of  the  statuta  The  grand  Jury  thus 
organized  was  a  legal  body,  and  the  court 
did  not  err  in  refusing  to  quash  the  indict- 
ment upon  the  ground  that  it  was  prepared 
by  an  Illegal  grand  Jury.  Under  the  circum- 
stances, the  court  compiled  strlctiy  with  the 
law.    The  indictment  is  sufficient  In  form. 


and  the  demurrer  was  properly  overruled. 
There  was  no  error  in  admitting  the  evidence 
which  tended  to  identify  the  goods,  and  to 
prove  ownership.  The  court  erred  in  i>er- 
mitting  the  witness  Adams  to  testify  as  to 
the  conversation  between  himself  and  tl>e 
defendant's  witness  King.  These  statements 
of  the  witness  King  to  Adams  were  merely 
hearsay,  as  testimony  against  the  defendant 
Such  statements  were  admissible  only  for 
the  purpose  of  impeaching  the  witness  King, 
and,  to  render  them  admissible  for  this  par- 
pose,  it  was  necessary  to  lay  a  proper  predi- 
cate, by  first  asking  the  witness  King,  giv- 
ing time,  place,  and  circumstances,  whethw 
or  not  he  had  made  such  statements.  No 
sncb  or  other  predicate  was  laid  for  the  intro- 
duction of  this  conversation.  For  the  same 
reason,  the  court  erred  in  allowing  the  wit- 
ness John  Rush  to  testify  as  to  the  conversa- 
tion he  had  with  the  witness  King.  These 
errors  require  a  reversal  of  the  casa  Tbe 
state  was  not  required  to  satisfy  the  Jury  as 
to  the  precise  time  when,  or  tbe  exact  place 
where,  the  larceny  was  committed,  or  to  iden- 
tify the  thief.  State  v.  Murphy,  6  Ala.  845. 
It  was  sufficient  If  the  Jury  were  satisfied, 
beyond  a  reasonable  doubt  that  the  goods 
were  stolen,  and  that  the  defendant  pur- 
chased them,  or  received  them,  knowing  they 
were  stolen,  and  not  having  the  intent  to 
return  them  to  the  owner,  as  charged  in  the 
indictment  Collins  v.  State,  33  Ala.  434. 
We  presume  the  charge  requested,  which  had 
reference  to  statements  of  tliird  parties,  was 
based  upon  the  conversations  had  with  the 
witness  King,  which  we  have  held  were  erro- 
neously admitted.  We  find  one  charge  re- 
fused which,  on  first  reading,  we  were  of 
opinion  should  have  been  given.  It  is  as 
follows:  "The  court  charges  the  Jury  that  a 
probability  of  the  defendant's  innocence  is  a 
Just  foundation  for  a  reasonable  doubt  of  his 
guilt,  and,  therefore,  for  his  acquittal;  and 
if,  from  all  the  evidence  in  this  case,  they  be- 
lieve the  defendant's  account  of  this  transac- 
tion is  the  correct  one,  then  tliey  must  acquit 
the  defendant"  Tbe  first  part  of  this  charge 
asserts  the  law  correctiy,  as  has  been  held 
many  times.  Prince  v.  State  (Ala.)  14  South, 
400;  Bain's  Case,  74  Ala.  38;  Wllllama'  Case, 
96  Ala.  22,  12  South.  808.  The  latter  part  of 
the  charge  Is  "that  if,  from  all  the  evidence  in 
the  case,  they  believe  the  defendant's  ac- 
count of  the  transaction  is  the  correct  one, 
then  they  must  acquit  the  defendant"  We 
have  examined  with  care  the  testimony  of 
the  deffflidant  and  find,  in  the  light  of  all  the 
evidence,  that  defendant's  "account"  may  be 
"correct"  and  yet  the  Jury  might  find  him 
guilty.  The  Indlctm^it  is  for  buying  or  re- 
ceiving stolen  property.  In  his  testimony 
he  states  that  "he  did  not  know  whose  goods 
they  were,  or  where  they  came  from."  He 
states  that  "the  peddler  [from  whom  he 
bought  the  goods]  said  that  he  was  from 
Sand  Mountain,  and  that  he  bought  the 
goods  in  Home,  Georgia."    "The  peddler  gave 
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hlB  name  as  'Hell-Roaring  Johnson."*  AH 
this  might  be  tme,  and  yet  the  defendant, 
under  tbe.circnmstances,  may  not  have  cred- 
ited the  statement  of  the  peddler.  It  no- 
where appears,  from  his  own  statements, 
that  the  goods  were  bought  In  good  faith. 
His  version  of  the  transaction  might  be  true, 
and  yet  a  jury  might  believe,  in  the  light  of 
all  the  evidence,  that  the  goods  were  bought 
or  received  under  such  circumstances  that  a 
reasonable  man  of  ordinary  observation  must 
have  known  they  were  stolen.  33  Ala.  434, 
suiwa.  The  defendant  stated  be  did  not 
know  the  peddler,  had  never  seen  blm  before 
nor  since,  and  "supposed  he  was  going  under 
a  fictitious  name."  These  statements,  con- 
sidered In  the  light  of  other  evidence  In  the 
case,  did  not  require  an  acquittal,  although 
they  may  have  been  true.  The  court  did  not 
err  in  refusing  the  charge.  For  the  errors 
pointed  out  In  the  admission  of  illegal  evi- 
dence, the  case  is  reversed.  Reversed  and 
remanded. 


(US  Ala.  an 

O'BRTAN  et  al.  v.  DAVIS. 
(Supreme  Court  of  Alabama.   June  14,  1894.) 

fiZBCUTIOR  SaLB— INASEQVAOT  Of  FBIOB. 

1.  An  execution  sale  Is  not  void  because  the 
second  bidder,  who  was  declared  the  purchaser, 
refused  to  take  the  goods,  and  the  sheriff  there- 
upon delivered  them  to  the  first  bidder  without 
a  resale. 

2.  In  a  proceeding  to  set  aride  an  execu- 
tion sale,  on  the  ground  of  inadequacy  of  price, 
because  of  an  irregularity,  the  defendant  mtro- 
dnced  several  affidaTits  by  perBons  not  shown 
to  be  qualified  as  experts  who  placed  the  value 
of  the  goods  al  from  $1,000  to  $2,027.  For 
the  purchaser  an  equal  number  of  affidavits 
were  introduced  by  persons  shown  to  be  ex- 
perts, which  showed  the  goods  were  shopworn 
and  yesry  unsalable,  and  worth  only  aix>ut  $600, 
the  amount  thev  were  sold  tat.  Held  not  suffi- 
cient to  set  aside  the  sale. 

Appeal  from  circuit  court,  Bibb  county; 
W.  D.  Denson,  Judge. 

Appeal  by  O'Bryan  Bros,  from  a  Judgment 
setting  aside  an  execution  sale  on  a  judg- 
ment In  their  favor  against  Joseph  M.  Davis. 
Reversed. 

O'Bryan  Bros,  recovered  a  Jndgment 
against  J.  M.  Davis  in  the  circuit  court  of 
Bibb  county  on  May  24, 1882.  Execution  was 
Issued  upon  said  Judgment,  and  levied  upon 
certain  property  of  the  defendant,  which 
was  aft«wards  sold  by  the  sherifT  of  said 
county;  whereupon  the  defendant,  J.  M. 
Davis,  moved  the  court  to  set  aside  and  va- 
cate the  said  sale  made  by  the  sheriff,  upon 
certain  grounds,  which  are  sufficiently  stated 
in  the  opinion.  Upon  the  submission  of  this 
motion,  upon  the  evidence,  the  court  render- 
ed Judgment,  adjudging  that  said  sale  was 
void  and  of  no  effect,  and  ordering  that  the 
same  be  set  aside  and  held  for  naught  The 
plaintiffs  In  Judgment  and  execution  now 
bring  this  appeal,  and  assign  aa  error  the 
rendition  of  said  Judgment 


Logan,  Uorgrove  &  Vande  Graaff  and 
Grarrett  &  Underwood,  for  appellants.  Ward 
&  John,  for  appellee. 

HEAD,  J.  We  will  dispose  of  this  case 
upon  the  assumption  that  ihe  circuit  court 
may  have  properly  entertained  a  motion  to 
set  aside  a  sherlfTs  sale  of  personal  property, 
as  the  parties  have  not  raised  that  question. 
This  appeal  Is  from  the  order  of  the  drcoit 
court  granting  a  motion  to  set  aside  a  sher- 
iff's sale  of  a  stock  of  goods  nnd^:  execution 
In  favor  of  O'Bryan  Bros.,  against  J.  M. 
Davis,  the  plaintiffs  in  the  action  being  the 
purchasers.  The  grounds  of  the  motion,  as 
set  forth  In  the  writing  filed,  are  that  the 
sale  was  "illegal  and  oppressive,  and  caused 
the  said  goods  to  be  sold  for  about  one-third 
of  their  real  value;"  "that  said  sale  was  not 
made  at  public  outcry,  as  required  by  law;" 
"that  the  sheriff,  contraty  to  law,  right,  and 
Justice,  sold  said  goods  at  private  sale,  to 
the  plaintiffs  in  execution,  and  at  a  price 
greatly  disproportionate  to  their  real  value;" 
"that  the  plaintiffs  directed  and  controlled 
the  sheriff  in  making  said  sole  In  an  Illegal 
and  oppressive  way,  so  as  to  wrong  and  op- 
press the  defendant"  We  must  confine  our 
considerations  to  these  grounds.  We  remark 
that  the  first  second,  and  fourth  grounds  are 
defectively  stated,  in  that  the  first  falls  to 
show  whraein  consisted  the  illegality  and 
oppression  in  the  manner  of  conducting  the 
sale  which  caused  the  goods  to  be  sold  for 
less  than  their  value.  So,  also,  the  fourth 
falls  to  show  what  Illegality  and  oppression 
were  practised,  or  In  what  way  the  defend- 
ant was  wronged  and  oppressed.  The  sec* 
ond  fails  to  show  that  the  defendant  was  In 
any  wise  injured  by  the  failure  to  sell  at  pub- 
lic outcry.  But  objection  was  not  made  by 
the  purchasers,  and  we  will,  aa  they  did, 
leave  the  defects  to  be  supplied  or  cured  by 
proof  of  any  available  Illegality  or  oppres- 
sion and  consequent  injury  to  defendant,  If 
such  proof  has  been  adduced.  It  will  be  ob- 
served that  the  motion  itself  evidently  rec- 
ognizes the  rule,  so  well  settled  In  law,  that 
mere  Inadequacy  of  price  will  not  afford 
ground  for  vacating  the  sale.  To  have  that 
effect  the  Inad^uacy  must  be  so  gross  as  to 
create  the  presumption  of  fraud.  Ray  r. 
Womble,  56  Ala.  82;  12  Am.  &  Eng.  Enc. 
Law,  235;  22  Am.  &  Eng.  Ena  Law,  680, 
681.  This  Is  the  rule  In  reference  to  real  es- 
tate, and  for  greater  reasons  should  It  apply 
to  diattels.  Land  is  fixed  and  Immovable, 
and  It  Is  generally  easy,  upon  setting  aside 
its  sale,  to  place  all  parties  In  stata  quo. 
Chattels  are  movable;  consumable  In  use: 
often  valuable  to  the  possessor  only  for  the 
purpose  of  sales,  In  parcels,  to  consumers. 
Possession  is  at  once  delivered  to  the  pur- 
chaser, and  the  goods  by  him  used,  consumed 
or  disposed  of,  according  to  their  character, 
in  reliance  upon  the  own«:«hip  acquired  by 
the  purchase.  The  facta  of  the  present  case 
will  illustrate:  A  stock  of  goods  valuable 
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only  for  the  purpose  of  sale,  at  retail,  to  con- 
snmers,  -was  sold  by  the  sheriff.  The  piuv 
(diasera  took  immediate  possession.  Some 
four  months  thereafter  elapsed  before  the  de- 
fendant did  or  conid  move  to  set  aside  the 
sale.  Meantime  the  purchasers  sold  the 
goods  to  a  dealer  in  an  adjoining  county, 
who,  It  may  be  fiilrly  supposed,  has  disposed 
of  many  of  them.  It  Is  Impossible  to  restore 
the  statn  quo.  Under  these  conditions,  let 
the  role  we  have  adverted  to  be  applied  in 
all  Its  force.  There  mnst  appear,  then,  some 
firand  or  illegallly,  coupled  with  inadequacy 
of  price,  to  Justify  the  ruling  of  the  court 
None  of  the  affidavits,  In  our  judgment,  ap- 
proach a  showing  of  actnal  fraud  on  the 
part  of  the  sheriff  or  purchaser.  They  show 
a  single  irregularity.  The  sale  was  duly  ad- 
rertlsed  showing  the  time  and  place.  At 
the  desire  of  the  defendant.  It  was  duly  and 
regularly  adjourned.  A  considerable  crowd 
attended.  An  auctioneer  was  employed,  and, 
at  the  proper  hour  and  place,  the  stock  of 
goods  was  exposed  to  public  sale  to  the  high- 
est bidder,  for  cash.  There  were  several  bid- 
ders. The  plaintiff  in  execution,  whose  debt 
amounted  to  ova-  $1,000,  bid  |600;  one  Fan- 
cher  bid  $650;  whereupon  bidding  ceased, 
and  Fancher  was  declared  the  purchaser. 
The  sheriff  waited  three  or  four  hours  upon 
him  to  complete  his  purchase  by  payment, 
when  he  appeared,  and  made  known  that  be 
would  not  comply  with  the  terms  of  sale. 
The  sheriff  thereupon  Informed  the  attorney 
of  the  plaintiffs  In  execution,  who  had  made 
for  them  the  next  highest  bid,— $000,— that 
bis  bid  would  be  accepted,  to  which  the  at- 
torney assented;  and  the  sheriff  thereupon 
made  return  upon  the  execution  that  O'Bryan 
Bros.  MT&re  the  purchasers,  at  $600,  and  de- 
livered the  goods,  and  returned  the  process 
to  court  Tbe  levy  was  regularly  Indorsed 
npon  the  execution.  This  action  of  the  sher- 
iff was  irregular.  Strictly,  he  should  have 
made  a  regular  resale,  at  some  further  day, 
on  proper  notice.  22  Am.  &  Bng.  Bn&  Law, 
600,  617. 

But  the  sale  was  not  void,  as  tlie  oonrt 
below  declared  it  to  be.  Indeed,  this  remedy. 
by  motion  to  vacate  the  sale,  presupposes 
and  implies  that  it  is  voidable  only.  Who 
could  contend.  In  a  collateral  proceeding  in- 
volving the  titie  acquired  by  the  purchasers 
at  this  sale,  that  the  judgment,  execution, 
and  return  of  the  levy  and  sale  thereunder, 
with  proof  of  possession  delivered  to  the 
porchasers,  would  not  show  title  in  them 
which  could  not  be  overcome  by  proof  of  the 
irregularity  and  Improper  manner  in  which 
the  sale  was  effected?  Even  in  sales  of 
real  estate  under  execution,  the  purchaser's 
title  Is  made  out  by  showing  the  judgment, 
execution,  and  sheriff's  deed;  and  this  title 
could  not  be  defeated,  except  in  a  direct  pro- 
ceeding for  that  purpose,  by  showing  that 
the  sheriff  violated  every  direction  of  the 
statute  regulating  such  sales.  Ware  v.  Brad- 
ford, 2  Ala.  676;   8  Brick.  Dig.  p.  462,  |  68; 


Fostnr  y.  Mabe,  4  Ala.  402;  Poumler  v. 
Curry.  Id.  321.  The  sale,  then,  to  O'Bryan 
Bros.,  was  not  void.  It  was  Irregular  mere- 
ly; and  if  it  cleariy  appears  that  the  irregu- 
larity caused  the  defendant  material  Injury, 
assuming  the  propriety  of  the  remedy  now  In- 
voked, the  sale  ought  to  be  set  aside.  The 
burden  is  on  the  party  moving  to  show  in- 
jury. We  said,  also.  It  must  be  clearly 
shown.  This  is  a  general  rule,  applicable 
to  this  remedy  in  all  cases.  It  applies  with 
rery  great  force  to  tills  case,  in  view  of  the 
OKislderatlon  to  which  we  adverted  when 
.speaking  of  the  Inadequacy  of  price.  If  it 
were  a  question  merely  whether  the  evidence 
preponderates  in  favor  of  the  allegation  that 
the  goods  s<dd  for  less  than  theh-  value,  we 
would  hesitate  long  before  declaring  that  It 
does.  Eadi  party  introduced  a  number  of 
affidavits.  The  defendant,  Davis,  makes 
oath  that  the  goods  were  worth  $1,500.  He 
gives  no  description  of  their  age,  character, 
or  quality.  B.  L.  Tucker  bought  the  goods 
from  O'Bryan  Bros.  His  (pinion  is  that  they 
were  worth  $1,000.  He  does  not  show  what, 
if  any,  experience  he  has  had  In  suc^  mat- 
ters. H.  C.  Fancher  is  the  father  of  B.  B. 
Fancher,  who  bid  off  the  goods  at  $650. 
He  fixes  the  value  at  $1,500,  but  does  not 
show  that  he  has  had  any  experience  with 
stocks  of  goods.  E.  E.  Fancher  says  $1,250, 
but,  like  the  others,  does  not  attempt  to 
qualify  himself.  P.  E.  Fancher  and  J.  M. 
Davis,  Jr.,  were,  and  bad  been  for  several 
years,  clerks  in  the  store  of  the  defendant. 
They  assisted  in  making  an  inventory  of  the 
goods,  and  swear  that  each  article  was  put 
down  at  Its  fair  value,  and  that  the  Inventwy 
amounted  to  about  $1,700.  This  inventory 
did  not  include  certain  specified  goods,  and 
P.  E.  Fancher  swears  that  he  afterwards 
assisted  the  sheriff  in  making  a  complete 
Inventory,  putting  everything  down  at  its 
fair  value,  and  it  showed  $2,027.  Tills  is 
all  the  testimony  for  the  defendant  as  to 
value.  For  the  purchasers.  Bates,  the  sher- 
iff, made  an  affidavit  giving  a  full  history  of 
his  acts  and  doings  in  connection  with  tlie 
sale.  His  testimcHiy,  as  well  as  that  of  M. 
3.  Latham,  another  witness  for  the  purchas- 
ers, goes  far  to  show  tiiat  the  goods,  In 
greater  part,  consisted  of  remnants  of  old 
stock  which  had  come  down  for  six  oe  seven 
years,  through  three  successive  firms  doing 
business  in  the  some  house;  that  they  were 
odds  and  ends,  old,  shopworn,  and  very  un- 
salable. Bates  brings  to  view  the  testimony 
of  defendant  given  in  a  chancery  case  about 
two  years  before,  whidi  strongly  supports 
this  conclusion.  The  sheriff  shows  that 
about  the  1st  of  June,  before  the  sale,  on 
July  22d,  Davis  closed  the  store,  and  it  re- 
mained closed  until  the  sale,  during  which 
time  tiie  goods  had  become  very  much  dam- 
aged. He  swears  that  the  Inventory  of  $2,- 
027  was  made  strictly  at  cost  prices,  without 
regard  to  their  actnal  value,  and  that  be 
knew  at  the  time  tliat  they  were  so  dam- 
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aged  tj  age,  dnst,  dampness,  and  Termln 
that  they  were  not  worth  half  that  sum.  He 
shows  lliat  prlw  to  the  sale  he  made  dill- 
gent  effort  to  find  a  purchaser,  saw  many 
persona  In  various  i^ces,  and  urged  them 
to  be  present  at  the  sale,  but  In  no  case 
could  he  get  an  offer  of  over  |600,  and  he 
swears  that  $000  was  a  fair  valuation.  Wil- 
liam T.  Atkins,  who  shows  himself  to  be  an 
expert  in  matters  of  this  kind,  of  27  years' 
experience,  examined  this  stock  of  goods 
with  the  view  of  buying  them  for  O'Bryan 
Bros.,  and  he  swears  that  $600  was  all 
lliey  were  wwth.  He  describes  the  goods, 
and  shows  they  were  very  old,  and  many 
of  them  shopworn  and  unsalable.  Very  few 
of  them  had  been  purchased  within  a  year 
pilw  to  the  sale.  After  the  sale,  he  under- 
took to  dispose  of  the  goods  for  O'Bryan 
Bros.,  and  tried  over  his  whole  territory 
to  find  a  purchaser.  He  received  the  fol- 
'  lowing  bids  from  parties  who  knew  the  stock 
well:  L.  &  E.  Lamar,  Selma,  $500;  A.  P. 
Howlson,  Randolph,  $500;  B.  L.  Tucher, 
Randolph,  $550;  W.  B.  Reynolds,  Hontevallo, 
$550  cash,  or  $587.5U  part  cash  and  part  on 
time.  He  says  he  told  defendant,  if  he 
could  arrange  with  any  of  his  friends  to 
take  the  stock  at  $600,  he  coiold  do  so,  and 
he  bad  over  a  month  In  which  to  make  smdi 
arrangements.  M.  F.  Gardner  swears  that 
he  Is,  and  has  been  tot  12  years,  engaged 
in  buying  and  selling  goods,  and  has  had  a 
great  deal  of  experience  in  the  merchandise 
business  generally.  He  was  the  auctioneer 
who  made  the  sale  for  the  sheriff.  He  says 
there  were  about  25  persons  present  at  the 
sale.  He  states  that,  in  his  opinion,  the 
stock  was  composed  largely  of  odds  and  ends, 
which  he  regarded  in  a  great  measure  worth- 
less, and  considerably  shelfwom,  and  that  he 
would  not  have  paid  more  than  $600  tor  the 
stock.  He  made  a  personal  inspection  of 
the  bulk  of  the  stock.  There  were  at  the 
sale  several  experienced  merchants,  amcmg 
them  Allen  P.  Howlson  and  J.  W.  Bland, 
Jr.,  who  were  bidders.  M.  J.  Latham,  the 
present  sheriff  of  Bibb  county,  says  $600 
was  a  fair  valuation  for  the  goods.  He  was 
well  acquainted  with  them.  A.  P.  Howlson, 
an  experienced  merchant,  was  present  at  the 
sale,  and  tried  to  buy  the  stock.  He  swears, 
in  his  judgment,  it  was  not  worth  over  $660. 
This  is  substantially  the  evidence  for  the 
purchasers.  Comment  is  unnecessary.  It  can- 
not be  insisted  that  it  is  clearly  shown  that  the 
defendant  was  injured.  It  is  argrued  that  the 
goods  ought  not  to  have  been  sold  en  masse, 
but  should  have  been  sold  off  at  retail.  The 
only  evidence  on  that  subject  is  the  affidavit 
of  Atkins,  who  swears  that,  in  his  opinion, 
they  would  not  have  realized  any  more  by 
that  method  of  sale.  Besides,  defendant  was 
present  at  the  sale,  and  made  no  objection, 
and  did  not  request  that  they  be  sold  in  that 
way.  Evidently,  the  court  below  did  not 
regard  the  alleged  Inadequacy  of  price  as 
established,  but  acted  on  the  mistaken. oom- 


cepUon  that  the  sale  was  T6ld.  The  Judg- 
ment of  the  circuit  court  is  reversed,  and  a 
judgment  will  be  here  rendered  overruling 
the  moti(Hi  to  set  aside  the  sale. 

We  inquire  whether  a  court  may  properly 
entertain  a  motion  to  set  aside  a  sheriff's 
sale  of  personal  property  under  execution, 
unless  under  such  peculiar  circumstances  that 
the  property  can  be  restored,  and  the  par- 
ties idaoed  in  statu  quo.  Should  not  the 
defendant  in  execution,  if  injured  by  the 
fraud  or  (^preasion  of  the  sheriff,  be  left  to 
his  remedy  against  the  officer} 

Reversed  and  rendered. 


(lOS   Aim.    477) 
Ex  parte  DAMON  et  aL 
(Supreme  Court  of  Alabama.    Jnne  14,  1894.) 
Attachment  Bond— Inbolvenot  o»  Screties. 
Code,  i  2998,  provides  that  plaintiff  in 
attachment,   before    or   during   the    trial,   may 
amend  any  defect  of  fonn  or  of  Bubstance  in 
the  bond,    and  no  attachment  must  be  dismissed 
for  any  defect  in  the  bond,"  if  a  sufficient  bond 
is  given.    Beld,  that  where  the  sureties  on  an 
attachment  bond  became  insolvent,  to  the  knowl- 
edge of  the  court,  it  may  require  an  additiooal 
bond,  with  good  snteties. 

Petition  for  mandamus  by  M.  F.  Damon 
&  Co.  to  compel  the  court  to  vacate  its  order 
requiring  petitioners  to  execute  a  good  and 
sufficient  bond  in  am  attachment  suit.  Writ 
denied. 

In  response  to  the  rule  nisi  granted  on  the 
filing  of  said  petition,  the  respondent  an- 
swered, setting  up  the  following  facts:  "That 
on  the  12th  day  of  August,  1892,  there  was 
a  suit  Instituted  by  an  attachment  in  favor 
of  the  said  M.  F.  Damon  against  W.  T. 
Haund  for  the  sum  of  three  thousand  and 
thlriy-five  dollars,  returnable  to  the  circuit 
court  of  Henry  county,  at  Columbia,  Ala- 
bama, at  the  fall  term  of  1893.  Respondent 
further  says,  that  it  was  shown  to  the  sat- 
isfaction of  the  court  by  sufficient  and  legal 
proof,  that  the  securities,  John  C.  Skipper 
and  J.  O.  McEachen,  on  the  attachment  bond 
of  the  said  applicant,  were  wholly  insolvrat, 
and  that  there  could  not  be  made  anything 
out  of  them  by  legal  process,  and  that  said 
bond  was  worthless  as  to  the  securitieB  there- 
on. Respondent  further  says  that  there  was 
an  order  rendered  by  said  court  at  the  spring 
term,  1893,  of  the  circuit  court  foe  Henry 
county,  at  Columbia,  Alabama,  requiring  the 
said  applicant,  M.  F.  Damon,  to  execute  a 
good  and  sufficient  attachment  bond  in  said 
cause  on  the  ground  of  the  insolvency  and 
insufficiency  of  the  securities  on  his  said  at- 
tachment bond." 

T.  W.  Ei^y,  for  petitioners. 

HARALSON,  J.  The  sureties  In  the  at- 
tachment bond  in  this  case  became  insol- 
vent The  petition  for  the  mandamus  re- 
cites, that  when  the  bond  was  approved  by 
the  clerk  they  were  reputed  to  be  solvent 
The  approval  of  the  IxmA  waa  prima  fadd 
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evidence  of  tbeir  solvency.  1  Am.  &  Eng. 
Bnc.  Law,  907;  Blaney  v.  Plndley,  2  Blackf. 
33&  The  petition  further  recites,  that  It  was 
made  to  appear  to  the  Judge,  against  whom 
this  proceeding  la  directed,  that  since  the 
approval  and  filing  of  said  bond  by  the 
clerk  of  the  court,  the  two  sureties  on  it 
bad  become  Insolvent;  and  the  return  of  the 
Judge  to  the  alternative  writ  states,  "that  it 
was  shown  to  the  satisfaction  of  the  court, 
by  sufficient  and  legal  proof,  that  the  sure- 
ties,  John  G.  Skipper  and  J.  O.  McBachen, 
on  the  attachment  bond  of  said  applicant, 
were  wholly  insolvent,  and  that  there  could 
not  be  made  anything  out  of  them  by  legal 
process,  and  that  said  bond  was  worthless  as 
to  the  securttleB  thereon."  The  court,  ac- 
cordingly, made  and  entered  an  order  re- 
quiring the  plaintiff  in  attachment— the  pe- 
UtlcmerB  here— "to  execute  a  good  and  suffl- 
doit  bond  In  said  cause  by  the  first  day  of 
the  next  term  of  the  said  court"  The  com- 
petency of  the  court  to  make  this  order,  is 
questioned  by  this  proceeding,  and  we  are 
asked  by  the  petition,  by  onr  madamus,  to 
require  the  court  to  vacate  and  annul  said 
order. 

An  attachment  to  an  extraordinary  pro- 
ceeding, and.  In  some  of  its  operations  and 
effects,  may  prove  to  be  a  harsh  and  injuri- 
ous one.  It  is  the  general  rule,  therefore,  to 
require,  as  a  condition  to  its  issuance,  that 
the  plaintiff  shall  make  an  affidavit  of  the 
existence  of  some  ground,  such  as  tlie  law 
authorizes  for  its  Issuanoe,  and  to  enter  Into 
bond,  such  as  the  statute  prescribes.  The 
affidavit  Is  intended  as  a  restraint  upon  the 
conscience  aC  the  plaintiff,  against  the  wrong- 
ful suing  out  of  the  attachment;  and  the 
bond,  to  impose  an  additional  restraint,  by 
fixing  a  definite  llabiUty  upon  him  and  his 
sureties,  as  indemnity  to  the  defendant 
against  loss,  from  the  wrongful  and  vexa- 
tious use  of  the  process.  1  Wade,  Attachm. 
a  102,  107;  Wap.  Attachm.  i  112;  Drakey 
Attachm.  i  114;  1  Am.  &  Bng.  Bnc.  Law, 
905.  Accordingly,  we  find  the  principle  main- 
tained In  these  authorities,  that  a  bond  is  to 
be  regarded  as  Insufficient  when  it  fails  to 
furnish  the  full  statutory  Indemnity,  al- 
though it  may  partially  secure  the  defend- 
ant against  loss;  and  that,  it  is  defective 
when  It  is  lacking,  not  only  in  the  Indemnity 
intended,  but  in  some  matter  which  renders 
It  doubtful  whether  it  may  be  relied  on  as  a 
security  against  the  mischief  contemplated 
by  the  statute.  A  bond,  therefore,  must  be 
regarded  as  defective,  when  it  is  insufficient 
in  security,  as  well  as  when  it  is  lacking  in 
some  particular,  which,  while  it  does  not  ren- 
da  It  absolutely  void,  does  render  it  an  Im- 
perfect obligation  for  the  purposes  intended. 
1  Wade,  Attachm.  H  114, 115, 288;  Bumberger 
V.  Gerson,  24  Fed.  257.  It  is  the  right,  then,  of 
the  defendant,  to  have  the  attachment  dis- 
solved whenever,  at  any  stage  of  the  cause, 
the  bond  shall  become  defective  or  insuffi- 
cient; as  an  indemnity,  on  account  of  the  in- 


solvency of  Its  securities;  but  the  plaintiff 
should  be  accorded  the  right  of  maintaining 
his  cause  by  repairing  a  defect  brought  about 
by  no  fault  of  his.  Wap.  Attachm.  Sf  124, 
125;  Bumberger  v.  Oerson,  supra. 

So  far,  we  have  treated  the  case  without 
reference  to  our  own  statute  on  the  subject 
The  Code  (section  2998)  provides,  that  "the 
attachment  liaw  must  be  liberally  construed 
to  advance  the  manifest  Intent  of  the  law; 
and  the  plaintiS,  before  or  during  the  trial, 
must  be  permitted  to  amend  any  defect  of 
form  or  of  substance  in  the  affidavit,  bond 
or  attachment,  and  no  attaxdiment  must  be 
dismissed  for  any  defect  *  *  *  In  the 
bond,  or  for  want  of  a  bond,  if  the  plaintiff, 
his  agent  or  attorney  to  willing  to  give  or 
substitute  a  sufficient  bond."  It  follows  from 
the  prindplea  announced  above,  and  from 
the  injunction  of  our  own  statute,  that  "the 
attachment  law  must  be  liberally  construed 
to  advance  the  manifest  Intent  of  the  law," 
and  that  when  the  sureties  on  an  attach- 
ment bond  become  insolvent,  and  It  fails 
thereby,  in  the  Indemnity  it  was  given  to 
provide,  it  becomes  defective  in  substance, 
and  that  fact  being  establtohed  to  the  sat- 
isfaction of  the  court.  It  may  and  ought  to 
require  an  additional  bond  with  good  and 
sufficient  securities.  1  Brick.  Dig.  p.  169,  | 
56.  Mr.  Drake,  in  his  work  on  Attachments, 
announces,  that  If  a  bond,  legal  in  terms, 
parties  and  amount,  be  given  at  the  Institu- 
tion of  the  suit,  and  accepted  by  the  proper 
officer,  the  court  will  not,  without  some 
statutory  authority,  look  into  any  alleged 
want  of  sufficiency  in  the  parties.  Drake, 
Attachm.  i  145.  It  to  on  this  authority  the 
petitioners'  counsel  relies  in  filing  this  ap- 
plication. This  prindple  to  announced  by  the 
author,  on  the  authority  of  the  case  of  Pros- 
key  V.  West,  8  Smedes  &  M.  711.  In  that 
case,  however,  the  dectoion  proceeds,  as  stat- 
ed, on  the  ground,  that  where  additional  or 
other  security  Is  allowed  to  be  claimed,  spec 
cial  provision  has  been  made  by  statute, 
pointing  out  the  mode  of  the  application, 
and  the  grounds  which  must  be  established 
whereby  to  entitle  a  party  to  it,  and  without 
which  it  to  not  allowable.  These  authori- 
ties do  not,  when  rightly  Interpreted,  con- 
travene our  conclusions  in  this  case.  Manda- 
mus denied. 


aot  Ala.   6«) 
BBLSBB  V.  TOUNGBLOOD  et  aL 
(Supreme  Court  of  Alabama.    June  14,  1894.) 
Lahdiaro's  Libn— Whbk  Titls  to  Caop  P^ssn. 

1.  Where  a.  landlord  has  a  lien  for  rent  on 
a  crop  of  cotton,  and  the  tenant  gives  bales  suf- 
ficient thereof  to  cover  the  rent,  and  so  notifies 
the  landlord,  who  instructs  the  tenant  to  sell 
it  f(»  his  acconnt,  this  is  such  a  constructive 
delivery  as  will  transfer  the  legal  title  to  the 
landlord. 

2.  Where  the  tenant  s^s  the  cotton  with- 
out instractionB  from  the  landlord,  and  before 
it  has  l)een  set  apart,  the  purchaser  will  be 
liable  in  trover  to  one  holding  a  mortgage  on 
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the  crop,  tlioiigli  the  proceeds  of  aale  are  paid 
by  the  tenant  to  the  landlord. 

Appeal  from  circuit  court.  Pike  county; 
John  R.  TyBon,  Judge.' 

Action  by  Youngblood  &  Son  against  Jeff 
Belser  for  the  conversion  of  three  bales  of 
cotton.  Judgment  was  rendered  for  plain- 
tiffs, and  defendant  appeals.    Reversed. 

The  plalntifFs'  evidence  tended  to  show, 
and  it  was  undisputed,  that  they  held  a 
mortgage  on  crops  to  be  raised  by  one 
Henry  Mills,  for  the  year  1892;  that  said 
Mills  owned  no  lands,  but  rented  from  oth- 
ers; that  the  defendant  bought  three  bales 
of  cotton  from  said  Mills  which  were  raised 
by  him  in  the  year  1892.  With  this  proof, 
after  proving  the  value  of  the  cotton,  the 
plaintifTs  closed.  The  evidence  of  the  de- 
fendant, which  was  also  uncontradicted, 
was  to  the  effect  that  the  said  Mills  rented 
land,  in  the  year  1892,  from  Mrs.  Lovejoy, 
Mrs.  Strickland  and  Mr.  Young;  that  the 
cotton  which  be  purchased  from  said  Mills 
was  raised  on  the  lands  of  these  persons; 
that  one  of  the  bales  was  not  raised  by  Mills 
but  belonged  to  Mrs.  Strickland  in  her  own 
right,  and  said  Mills,  as  her  agent,  sold  it 
to  the  defendant,  and  that  when  he  purchas- 
ed the  other  two  bales  from  Mills,  he  told 
defendant,  that  it  was  rent  cotton.  Defend- 
ant further  proved,  that  of  the  other  two 
bales  he  bought  from  said  Mills,  the  first 
was  rent  cotton,  raised  on  land  that  Mills  bad 
rented  from  Mrs.  Lovejoy  in  tlie  year  1892, 
for  which  rent  he  owed  her  400  pounds  of 
lint  cotton,  which  was  included  in  said  bale; 
that  defendant  rented  land  also,  in  that 
year,  from  Mrs.  Strickland,  for  which  he 
owed  her  100  pounds  of  lint  cotton,  and  this 
100  pounds  belonging  to  Mrs.  Strickland  was 
also  included  in  that  bale,  which  was  ginned 
and  packed,  of  rent  cotton  belonging  to  said 
parties,  Mrs.  Lovejoy  and  Mrs.  Strlclcland; 
that  he  notified  each  of  said  landlords,  that 
her  rent  cotton  was  ginned  and  packed  and 
at  the  gin  house  for  her,  and  Mrs.  Lovejoy 
sent  him  word  to  take  it  and  sell  it  and 
bring  her  part  of  the  money  to  her;  and 
Mrs.  Strickland  authorized  him  also  to  sell 
it  and  bring  her,  her  part  of  the  proceeds; 
that  he  accordingly  sold  the  cotton  to  de- 
fendant and  paid  the  proceeds  to  Mrs.  Love- 
joy and  Mrs.  Strickland;  that  the  other  bale 
sold  to  defendant  by  said  Mills,  was  raised 
on  land  which  he  had  rented  from  said 
Young  In  the  year  1892,  the  rent  payable  in 
money;  that  said  Young  authorized  said 
Mills  to  gather,  pick  and  sell  cotton  and  pay 
him  the  money;  that  he  sold  it  and  paid  Mr. 
Young  $26.50,  and  the  balance  was  paid  for 
picking,  ginning  and  preparing  the  cotton  for 
market  On  this  evidence,  the  court  char- 
ged the  Jury  that  if  they  "believed  the  evi- 
dence they  must  find  for  the  plaintiffs  for 
the  value  of  the  two  bales  of  cotton  admit- 
ted by  defendant  to  have  been  raised  by 
Henry  Mills,  the  mortgagor,  in  1892,  and 
bought  by  defendant,  with  Interest  from  the 


time  of  the  conversion."  There  was  judg- 
ment for  plaintiffs;  and  defendant  telngs 
this  appeal,  and  assigns  as  error  the  giving 
of  the  charge  above  copied. 

Parks  &  Gamble  and  B.  L.  Harmon,  for 
appellant    John  D.  Gardner,  for  appellees. 

HARALSON,  J.  Tondiing  the  cotton  sold 
to  defendant  by  the  mortgagor,  grown  on 
Mrs.  Lovejoy's  and  Mrs.  Strickland's  places, 
the  evidence  is  conclusive  that  they  had  a 
lien  on  the  bale  of  cotton  set  apart  to  them, 
to  the  extent  of  their  respective  claims  for 
rent, — 100  pounds  to  the  one.  and  100  to  the 
other;  that  the  mortgagor.  Mills,  notified 
Mrs.  Lovejoy,  that  ber  rent  cottcHk  was  gin- 
ned, packed  and  at  the  gin  house  for  her,  and 
in  reply,  she  sent  him  word,  that  he  could 
take  it  and  sell  it  and  bring  her,  her  part  of 
the  money,  for  400  pounds  of  the  cotton; 
that  Mrs.  Strickland  also  authorized  said 
Mills,  her  tenant  to  sell  her  part  of  said 
bale  and  bring  her  the  money,  and  that  said 
Mills,  accordingly,  sold  said  bale  of  cotton 
to  defendant  and  paid  Mrs.  Lovejoy  and 
Mrs.  Strickland  the  proceeds.  In  this  trans- 
action, then,  it  is  manifest,  that  while  the 
bale  of  cotton  was  not  actually  delivered  to 
the  landlords  who  had  liens  on  it,  it  was  in 
the  eye  of  the  law  constructively  delivered, 
and  when  they  authorized  the  tenant  after 
the  bale  was  set  apart  for  them,  to  take  it 
and  sell  it  and  bring  them  the  proceeds,  they 
and  he  stood  related,  as  if  he  had  actually 
delivered  the  cotton  to  them,  and  they  had 
returned  it  to  him  for  sale.  He  became 
their  agent  after  that  for  its  sale.  The  cot- 
ton became  theirs,  and  if  Mills  had  sold  it 
and  failed  or  refused  to  account  to  them  for 
the  proceeds,  they  could  not  have  sued  the 
purchaser  for  it  While  it  may  be  admit- 
ted, that  if  the  landlords  had  not  authorized 
the  mortgagor  tenant  to  sell  the  particular 
bale  of  cotton,  and  bring  them  the  proceeds, 
and  he  had.  without  their  authority,  sold  it 
and  paid  th6  proceeds  to  them,  the  defend- 
ant  would  be  liable  to  the  plalntitrs,  as  mort- 
gagees, for  its  value,— which  seems  to  be 
the  effect  of  our  decision  in  Keith  v.  Ham, 
89  Ala.  ceo.  7  South.  234.— still,  when  these 
persons  were  notified  that  their  rent  cotton 
was  ready,  packed  in  a  bale  for  them,  and 
they  instructed  the  tenant  to  take  and  sell 
It  and  bring  them  the  proceeds,  the  sale  vest- 
ed a  good  title  to  the  property  in  the  pur- 
chaser, the  defendant,  and  the  case  is  taken 
from  the  Influence  of  that  decision. 

The  facts  are  different  in  respect  to  the 
bale  raised  on  Mr.  Young's  place.  There 
was  no  delivery  of  the  bale  to  him,  actnal 
or  constructiva  The  evidence  does  not 
show  that  any  particular  bale  was  set  apart 
to  which,  by  his  consent,  bis  lien  as  landlord 
attached.  So  far  as  appears,  Mr.  Young  had 
given  his  tenant  no  more  authority  to  sell 
this  particular  bale,  than  any  other  part  of 
the  rait  cotton.    The  eTldence  goes  no  fur- 
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ther  than  to  state,  that  Mr.  Tonng  anthor- 
ixed  the  tenant,  MlUa,  generally,  to  pick  cot- 
ton, sell  it  and  pay  him  the  money.  The 
plaintiffs  had  a  Uen  on  this  bale,  and  ail 
the  balance  of  the  crop,  the  tenant  may  have 
raised  on  the  Yomig  place,  subject  to  the 
landlord's  lien,  and  It  would  sanction  a 
dangerous  precedent,  to  allow  the  tenant  to 
sell,  at  his  discretion,  a  part  of  the  crop  on 
which  the  rent  Hen  attached,  before  Ita  de- 
livery to  the  landlord,  and  hold  that  the 
purchaser  acquired  a  g;ood  title  by  such  sale, 
as  against  the  mortgagee  who  did  not  con- 
sent thereto  This  would  be  contrary  to  the 
former  rulings  of  this  court  Keith  v.  Ham, 
suiKa;  Bird  v.  Woma<^  69  Ala.  392;  Hlg- 
glna  V.  Whitney,  24  Wend.  380. 

On  the  record  as  presented,  the  court  erred 
in  giving  the  general  charge  for  plaintiffs. 
They  were  entitled  to  recover  no  more  than 
for  the  (Hie  bale  of  the  Toong  cotton.  Be- 
vo-sed  and  remanded. 


(lot  Ala.  eos 

MOBBIS  V.  BRANNBN  et  al. 
(Supreme  Court  of  Alabama.  June  14,  1894.) 
BiLi,  or  EzcBPTioNB— Tins  or  SiONisa. 
A  bill  of  exceptions  whidi  bears  no  date 
will  not  be  considered  on  appeal,  where  the  rec- 
ord fails  to  show  either  that  it  was  signed  in 
term  time,  or  that  by  agreement  of  parties  it 
was  signed  in  vacation. 

Appeal  from  circuit  court,  Pike  county; 
3.  B.  Tyson,  Judge. 

Action  of  ejectment  by  Claude  Mwrls 
against  Brannen  &'S(»i8  and  others.  Judg- 
ment was  rendered  for  defendants,  and 
plaintiff  appeals.  A  motion  to  strike  out  the 
bill  of  exceptions  was  granted,  and  the  judg- 
ment affirmed. 

D.  A.  Baker  and  A.  C.  Worthy,  for  ap- 
pellant   Parks  &  Gamble,  toe  appellees. 

HABALSON,  J.  A  motion  is  made  to 
strike  from  the  record,  what  pnrpwts  to 
be  a  bill  of  exceptions  In  this  case,  becaiise 
it  does  not  appear  to  have  been  signed  by 
the  presiding  judge  within  the  time,  and  as 
prescribed  by  law.  The  bill  concludes  with 
this  language,  "and  the  plaintiff  presents  this 
his  bill  of  exceptions,  and  most  respectfully 
asks  that  the  court  sign  the  same,  within 
the  time  allowed,"  ete.,  and  then  follows 
the  name,  "J.  R.  Tyson,  Judge."  It  bears 
no  date,  and  there  is  nothing  in  the  record 
to  show  when  it  was  signed,  whether  in 
term  time  or  afterwards.  There  Is  not 
shown  to  have  been  any  consent  or  agree- 
ment of  counsel  in  writing,  for  It  is  to  be 
signed  after  the  adjournment  of  court,  but 
the  judgment  entry  recites,  that  80  days  be 
allowed  plaintiff  to  present  a  MU  ot  excep- 
tions. Section  2781°  of  the  Code  provides 
that  "no  bill  of  excepticms  can  be  signed 
after  the  adjournment  of  the  court  during 
whlcb  the  exception  was  taken,  unless  by 
otmsent  or  agreement  of  counsel  in  writing, 
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except  in  sudi  cases  as  Is  otherwise  pro- 
vided." This  has  been  the  law  of  this  state, 
since  1844,  except  under  the  latter  act  the 
lime  within  which  counsel  might  agree  for  a 
bill  to  be  signed  in  vacation,  was  limited 
to  10  days  after  the  adjournment  of  the 
term  of  the  coiurt  at  which  the  trial  was 
had;  and  since  the  act  of  February  14, 1870 
(Acts  1869-70,  p.  99),  that  Umltatlon  of  10 
days  was  taken  out  The  statute  of  1844, 
has  been  many  times  before  this  court,  and 
always  with  a  uniform  construction,— that  it 
was  not  directory,  but  mandatory  on  the 
judges,  to  sign  the  bUIs,  if  at  all,  strictly 
within  the  terms  of  the  statute,  as  to  time, 
and  that  unless  the  record  showed  affirma- 
tively, that  a  bill  of  exceptions  found  in  it 
was  signed  by  the  presiding  judge,  before 
the  adjournment  of  the  court  or  within  lO 
days  thereafter,  by  the  written  consent  of 
the  counsel  engaged  In  the  cause,  it  must  be 
rejected,  as  forming  no  part  of  the  record. 
Wood  V.  Brown,  8  Ala,  663;  Kitchen  v. 
Moye,  17  Ala.  143;  Haden  v.  Brown,  22 
Ala.  572;  Markland  v.  Abies,  81  Ala.  435, 
2  South.  123.  And  in  Maddox  v.  Broyles, 
42  Ala.  436,  it  was  held,  that  "where  a  Wll 
is  without  date,  and  the  record  contains 
no  evidence  that  it  was  signed  in  tenta  time, 
or  within  ten  days  thereafter,  pursuant  to 
the  written  consent  of  the  parties,  for  that 
purpose.  It  cannot  be  looked  to  by  the  ap- 
pellate court  as  a  part  of  the  record,  for 
any  purpose."  Bryant  v.  State,  80  Ala.  270; 
Bubber  Go.  r.  Mltehen,  37  Ala.  314.  On 
the  22d  February,  1887,  an  act  was  approved 
(Acts  1886-87,  p.  126),  providing,  that  in  all 
cases  where  bills  of  exceptions  are  author- 
ised, the  court  in  term  time,  may,  on  the 
application  ot  either  party,  fix  the  time  In 
which  Mils  of  exception  shall  be  signed, 
and  the  judge,  in  vacation,  may,  for  good 
cause,  extend  the  time  fixed  in  term  time; 
provided,  in  no  case  shall  the  time  allowed 
exceed  six  months,  and  provided  further,  that 
nothing  herein  contained  shall  prevent  pai^ 
ties  from  a^^re^ng  as  to  time,  as  now  pro- 
vided by  law.  This  act  has  received  the 
ccHiBtruction  of  this  court,  to  the  effect  that 
a  bill  of  exceptions  may  be  signed  in  vaca- 
tion, within  the  time  fixed  by  an  order  of 
court  entered  in  term  time,  and  this  may 
be  enlarged  by  a  subsequent  order  made  be- 
fore the  expiration  of  the  time  fixed  by  the 
first  but  not  after  its  expiration,  and  not 
extending  in  all,  beyond  six  months.  Fur- 
nace Co.  V.  Glasscock,  86  Ala.  244,  6  South. 
480;  Ladd  v.  State,  92  Ala.  58,  9  South.  401; 
Bosson  V.  State,  02  Ala.  76,  9  South.  .*)57. 
As  we  have  seen,  by  the  repeated  and  uni- 
form mltngs  of  the  court  In  the  construc- 
tion ct  a  similar  statute,— to  which  this  later 
statute  Is  supplementary,— the  bill  of  excep- 
tions bearing  no  date,  and  the  record  con- 
taining no  evidence  that  It  was  signed  in 
term  time,  or  in  vacation  pursuant  to  the 
written  agreement  of  the  pturties,  cannot  be 
looked  to  by  OB  for  any  purpose.    The  eaa- 
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structlon  given  the  act  ot  1844,  mnst  apply 
to  the  present  statute,  when  the  bill  not 
being  signed  In  term  time,  there  Is  an  wder 
of  the  court  allowing  a  fixed  time  In  vacation, 
within  which  the  bill  may  be  signed.  In 
such  case,  It  must  appear  on  the  face  of  the 
bill  that  it  was  signed  by  the  Judge  wltiiln 
the  time  allowed,  or  it  cannot  be  upheld. 
The  motion  to  strike  the  bill  from  the  record 
must  prevail,  and  the  appeal  having  noth- 
ing thereafter,  on  which  to  rest  for  a  re- 
versal, the  Judgment  of  the  court  below 
must  l>e  affirmed,  lilarkland  v.  Abies  and 
Maddox  v.  Broyles,  supra. 
Affirmed* 


dot  AU.  648) 

MOON  V.  JACOBS. 
(Supreme  Court  of  Alabama.  June  19,  18841) 
HoBTGAOBS— Bill  to  Rbdbbh — Pabtibs. 
A  bill  in  an  action  by  the  owner  of  the 
equity  of  redemptioii  to  restrtiin  the  tnle  of  mort- 
gaged lands  under  foredosure,  and  to  redeem, 
which  alleges  that  certain  peraona  negotiated 
for  the  purchaae  of  the  mortgage,  and  had  it 
transferred  to  defendant,  and  that  they  control 
the  same,  is  not  demurrable  because  such  per- 
sons are  not  defendants,  as  they  have  no  in- 
terest which  can  be  affected  by  the  suit 

Appeal  from  chancery  court.  Perry  county; 
William  H.  Tayloe,  Judge. 

Action  by  O.  C.  Moon  against  O.  M.  Jacobs 
to  enjoin  the  sale  of  lands  under  foreclosure. 
A  demurrer  to  the  bill  was  sustained,  and 
plaintiff  appeals.     Reversed. 

J.  H.  Stewart,  for  appelant  John  T. 
Vany,  for  appellee. 

BRICKBLL,  a  J.  The  original  bill  was 
filed  by  the  appellant  to  redeem  certain  lands 
from  a  mortgage  executed  by  his  vendor, 
who  had  conveyed  to  him  In  fee  simple;  he 
promising,  as  part  of  the  considoation,  to 
pay  the  mortgage  debt  The  mortgage  debt 
had  matured,  and  the  mortgage  and  debt  had 
been,  by  the  mortgagee,  assigned  to  the  ap- 
peUea  In  reference  to  the  assignment,  the 
allegations  of  the  bill  are  that  the  two  sons 
of  the  appellee  negotiated  for  the  purchase 
of  the  debt  and  mortgage  from  the  mortgar 
gee,  and  had  them  Iransfnred  to  the  appel- 
lee, who  owns  and  holds  the  same.  It  is 
further  alleged  that  the  two  sons  manage 
and  control  the  debt  and  mortgage  In  the 
name  of  the  appellee.  The  appellee,  as  as- 
signee, through  attorneys,  was  proceeding  to 
execute  a  power  of  sale  contained  In  the 
mortgage.  The  appellant  tendered  the  full 
amount  necessary  to  a  redemption,  which  wa& 
refused,  and  thereupon  filed  this  bill  to  en- 
Join  the  sale  and  to  be  let  in  to  redeem.  The 
appellee  demurred,  assigning  aevoral  causes, 
one  only  of  which  the  chancellor  sustained, 
and  that  Is  the  nonjoinder  of  the  two  sons  of 
the  appellee.  From  the  decree  sustaining 
that  cause  of  demurrer  this  appeal  is  taken. 

The  necessary  parties  defendant  to  a  bill 
tor  redemption  am  all  the  persons  legally  ox 


beneficially  Interested  In  the  legal  estate  cre- 
ated by  the  mortgage,  and  parties  entitled  to 
receive  ex  share  In  the  payment  of  the  mort- 
gage debt  The  two  sons  of  the  appellee  did 
not  stand  in  either  of  these  relations.  By 
assignment  absolote  and  unconditioned,  the 
appellee  has  acquired  the  legal  estate  and  the 
mortgage  debt  The  negotiation  by  the  sons 
of  the  purchase  of  the  mortgage  and  debt 
terminated  in  the  assignment  to  the  appel- 
lee,—to  hold  for  herself,  not  for  the  sons, 
directly  or  Indirectly.  Taking  the  allega- 
tions of  the  bill  to  be  true,  as  they  must  be 
taken  on  demurrer,  the  sons  nave  no  interest 
In  the  suit  or  in  Its  subject-matter,  and  there 
is  no  possible  contingency  or  aspect  of  the 
cause  in  which  a  decree  could  be  rendered, 
affecting  them.  If  they  bad  been  active  In 
the  proceedings  to  foreclose.  Impeding  the 
appellant  lu  redemption,  it  was  as  the  agents 
of  the  appellee,  in  her  name  and  right;  and, 
as  a  general  rule,  a  mere  agent  having  no 
right  or  Interest  involved,  ought  not  to  be 
Joined  as  a  party  with  his  principal.  Stwy, 
Eq.  PI.  {  231.  The  decree  of  the  chancdlor 
must  be  reversed,  a  decree  here  rendered  or- 
OTullng  the  demurrer,  and  the  cause  remand- 
ed.   Reversed,  rendered,  and  remanded. 


SMITH  V.   STATE, 


(in  Ala.  51) 


(Supreme  (jonrt  of  Alabama.    June  20,  1894.) 

JUBISDIOTIOX  OF  CiTT  CSOURT — PbRJURT— Bvi- 
SBXOB. 

1.  Acts  1888-^,  pp.  664.  665,  give  the  city 
court  of  Annijton  iurisdiction  in  the  county  of 
Calhoun,  and  provide  that  it  shall  have  joria- 
diction  of  causes  of  action  "arising  within  said 
designated  limits  whether  the  parties  reside 
therein  or  not"  BM,  that  the  court  had  juris- 
diction of  all  persons  in  said  county,  whether 
the  cause  of  action  arose  therein  or  not. 

2.  In  a  trial  for  perjury  the  original  plead- 
ings, mlings,  and  judgment  of  the  court  in  the 
case  in  whidi  the  i>erjnry  is  alleged  to  iiave  l>een 
committed  may  be  put  in  evidence,  where  the 
final  judgment  is  not  made  up. 

3.  The  subpoena  docliet,  with  a  check  there- 
on which  the  aerk  testifies  he  put  there  when 
the  defendant  was  called  as  a  witness,  is  admis- 
sible. 

4.  A  witness  who  testifies  to  the  good  diar- 
acter  of  defendant  may  lie  asked  on  cross-ex- 
amination, for  the  puipose  of  affecting  his 
credibility,  and  not  for  the  purpose  of  affecting 
the  character  of  defoidant,  whether  or  not  he 
heard  of  certain  offenses  charged  against  defend- 
ant before  the  trial. 

6.  Where  several  particulars  in  which  de- 
fendant swore  falsely  are.embraced  in  one  count, 
proof  of  one  or  more  of  these  particulars  will 
sustain  a  conviction,  though  all  are  nut  proved. 

Appeal  from  cl^  court  of  Annlston; 
James  W.  Topsley,  Judge. 

Sam  Smith  was  convicted  of  perjury,  and 
appeals.    Affirmed. 

The  appellant  was  indicted,  tried,  and 
convicted  under  the  following  Indictment: 
"The  grand  Jury  of  said  county  charge  that, 
before  the  finding  of  tUs  Indictment  that 
Sam  Smith,  on  the  trial  of  a  dvll  action  la 
the  cll7  court  of  Annistoa  for  damages  for 
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personal  Injury  to  John  Smith  while  said 
John  Smith  was  an  alleged  passenger  on 
one  of  the  trains  of  the  Richmond  St,  Dan- 
ville Railroad  Company,  leaving  Annlston 
for  Birmingham,  on  Jnne  17th,  1891,  in  which 
John  Smith  was  plaintiff,  and  the  Richmond 
&  Danville  Railroad  CkHnpany,  a  corporation 
under  the  laws  of  the  state  of  Virginia,  de- 
fendant, being  dniy  sworn  by  the  clerk  of 
said  court,  who  had  authority  to  admin- 
ister such  oath,  falsely  swore  that  he  (Sam 
Smith)  saw  John  Smith  buy  a  ticket  at 
Annlston  for  Birmingham  on  said  train; 
that  he  (said  Sam  Smith)  got  on  said  train 
at  Annlston,  and  sat  in  the  same  car  with 
John  Smith,  and  a  little  in  front  of  him; 
that  after  leaving  Irondale  the  conductor 
went  to  said  John  Smith,  and  demanded 
his  fare  to  Birmingham;  that  said  John 
Smith  told  him  (the  conductor)  that  he  had 
paid  his  fare  to  Birmingham;  that  the  con- 
ductor commenced  abusing  him  (said  John 
Smith),  grabbed  him  by  the  left  arm,  pushed 
him  to  the  rear  door  of  the  car,  cursed  the 
said  John  Smith,  and  pushed  him  off  the 
car  while  it  was  in  motion,— the  matters  so 
sworn  to  being  material,  and  the  oath  of 
said  Sam  Smith  in  relation  to  such  matters 
being  willfully  and  corruptly  false,  against 
the  peace  and  dignity  of  the  state  of  Ala- 
bama." The  defendant  demurred  to  this  in- 
dictment on  the  grounds  (1)  that  the  sub- 
stance of  the  proceedings  or  pleadings  in 
the  suit  in  which  defendant  is  charged  with 
having  taken  a  false  oath  is  not  set  out  in 
the  Indictment;  (2)  that  the  indictment  falls 
to  show  that  the  cause  of  action  in  which 
the  defendant  is  charged  with  taking  a  false 
oath  arose  within  the  jurisdiction  of  the  dty 
court  of  Annlston;  (3)  the  said  indictment 
falls  to  aver  sufficiently  what  part  or  i)artB 
of  the  defendant's  testimony  are  false;  (4) 
it  falls  to  show  sufficiently  for  what  crime 
the  defendant  was  indicted.  This  demurrer 
was  overruled,  and  the  defendant  duly  ex- 
cepted. The  defendant  pleaded  not  guilty, 
and,  by  special  plea,  that  the  cause  of  action 
in  which  the  defendant  Is  averred  to  have 
sworn  falsely  wa6  not  within  the  jurisdiction 
of  the  dty  court  of  Annlston.  On  motion 
of  the  state  this  special  plea  was  stricken 
from  the  file,  as  frivolous  and  as  being  no 
answer  to  the  indictment,  and  to  this  ruling 
the  defendant  duly  excepted. 

Upon  the  trial  of  the  cause  the  state  intro- 
duced evidence  tending  to  show  that  on  the 
trial  of  the  cause  of  action  in  the  dty  court 
of  Annlston,  in  which  one  John  Smith  was 
the  plaintiff,  and  the  Richmond  &  Danville 
Railroad  Ciompany  was  defendant,  brought 
for  the  recovery  of  damages  for  personal 
Injuries  sustained  by  the  said  John  Smith, 
by  being  ejected  from  the  train  of  the  rail- 
road company,  the  defendant  In  the  present 
case  swore,  among  other  things,  that  he  saw 
the  said  John  Smith  buy  a  tidcet  at  Annls- 
ton for  Birmingham  over  said  road;  that  said 
John  Smith  was  a  passenger  on  said  train. 


and,  titber  having  given  his  ticket  to  the  con- 
ductor, was  ejected  by  the  conductor  from 
the  train  before  reaching  Birmingham;  and 
that  this  testimony  was  false.  Ui)on  the 
examination  of  the  derk  of  the  dty  court 
of  Annlston,  he  testified  that  he  was  present 
at  the  trial  of  the  cause  of  John  Smith 
against  the  Richmond  &  Danville  Railroad 
Company,  and  that  the  defendant  in  the 
present  case  was  subpoenaed  as  a  witness 
in  the  case  of  John  Smith  v.  Richmond  & 
Danville  Railroad  Company,  and  answered 
to  his  name,  and  was  sworn  and  examined 
as  a  witness  therein.  At  the  request  of  the 
solldtor  the  said  clerk  of  the  dty  court  pro> 
duced  the  subpoena  dodwt  in  the  case  of 
John  Smith  v.  Richmond  &  Danville  Rail- 
road Company,  and  in  connection  therewith 
offered  to  introduce  the  checks  thereon, 
which  showed  that  the  name  of  the  defend- 
ant in  this  case  was  checked  off,  the  clerk 
testifying  that  the  said  names  had  been 
checked  off  as  the  witnesses  answered  to 
their  names.  The  defendant  objected  to  the 
Introduction  of  this  docket  and  the  entries 
thereon  because  they  were  immaterial  and 
Irrelevant  and  Incompetent  evidence.  Hie 
court  overruled  the  objection,  and  the  de- 
fendant duly  excepted.  Wait,  a  witness  for 
the  state,  testified  that  he  saw  and  heard 
this  defendant  testify  on  the  trial  of  the 
case  against  the  railroad  company.  The  tes- 
timony for  the  defendant  tended  to  show 
that  the  facts  testified  to  by  him  on  the  trial 
of  the.  case  of  John  Smith  v.  Richmond  & 
Danville  Railroad  Company  were  true.  One 
Donovan  was  introduced  as  a  witness  for 
the  defendant,  and,  after  testifying  that  he 
knew  the  general  reputation  of  the  defendant 
in  the  community  in  which  he  lived,  stated 
that  his  reputation  was  good;  that  "he  had 
never  heard  anything  against  him  until  this 
matter  came  up."  On  cross-examination  the 
counsel  for  the  state  asked  the  witness  this 
question:  "Have  you  not  heard  It  said,  be- 
fore this  indictment  was  found,  and  after 
the  case  of  John  Smith  v.  Richmond  &  Dan- 
ville Railroad  Company  was  tried  in  this 
court,  in  which  John  Smith  claimed  dam- 
ages for  injuries,  that  the  defendant  and 
others  had  conspired  together  to  recover 
damages  by  false  swearing  as  to  bow  he 
was  ejected  from  the  train?"  The  defend- 
ant objected  to  this  question  on  the  ground 
that  it  was  irrelevant,  incompetent,  and  il- 
legal, "and  because  the  question  calls  for 
evidence  of  a  rumor  arising  from  and  grow- 
ing out  of  the  same  matters  and  transac- 
tions about  which  the  defendant  is  charged 
with  false  swearing."  But  the  court  o\ec- 
ruled  the  objection,  and  allowed  the  ques- 
tion, "on  the  ground  that  the  witness  had 
said  in  his  direct  examination  that  he  had 
heard  nothing  against  the  defendant  before 
the  Indictment  was  found."  To  this  ruling 
the  defendant  duly  excepted.  To  the  ques- 
tion asked,  the  witness  answered  that  he 
had  heard  that  the  defendant  and  othors, 
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in  tbe  suit  refored  to,  bad  "sworn  to  things 
which  they  did  not  see."  The  defendant 
moved  to  exclude  the  answer  of  the  witness 
on  the  same  ground  he  objected  to  the  ques> 
tlon,  and  duly  excepted  to  the  court's  over- 
rollng  hla  motion. 

Upon  the  introduction  of  all  tbe  evidence, 
the  court,  ex  mero  motn,  instructed  the  jury 
in  writing  as  follows: 

"Gentlemen  of  the  Jury:  A  grand  jnry  of 
your  county  charges  Sam  Smith  with  the 
crime  of  perjury,  as  Is  set  forth  and  stated 
in  the  indictment  which  has  heen  read  before 
you.  In  order  to  convict  him  the  state  must, 
by  the  evidence,  establish  all  the  material  al- 
legations of  the  Indictment,  and  If  you  have 
any  reasonable  doubt  as  to  any  of  those  mar 
terlal  allegations  yon  must  acquit  the  de- 
fendant First  The  evidence  must  satisfy 
yon  that  the  defendant  Sam  Smith,  was  duly 
sworn  to  testify  In  a  cause  In  this  court  en- 
titled John  Smith  against  the  Richmond  & 
Danville  Railroad  Company.  Unless  he  was 
put  under  the  sanction  of  an  oath,  and  unless 
it  was  administered  by  the  officer  named  in 
the  indictment  and  was  In  the  cause  named, 
you  must  acquit  But,  if  he  was  duly  sworn 
to  testify  in  the  cause  named,  then  inquire 
further  whether  or  not  he  testified  subatan- 
tlally  as  alleged  In  the  Indictm^it  Ck>nsidar 
fully  and  carefully  what  the  evidence  now 
before  ns  shows  as  to  hla  testimony  in  the 
former  case,  and  see  whether  or  not  the  mate- 
rial allegations  of  the  Indictment  as  to  his 
testimony  are  proven  to  have  been  sworn  to 
by  him  on  the  trial.  (Did  he,  in  the  other 
case,  testify  substantially  as  the  grand  Jury 
say  that  he  did?  It  is  not  essential  that 
every  part  of  his  testimony,  as  narrated  in 
the  Indictment  should  be  proven.  For  in- 
stance, the  Indictment  says  that  defendant 
swore  that  John  Smith  went  out  of  the  back 
door  of  the  car.  If  this  is  a  mistake  In  tbe 
Indictment  the  mistake  should  not  prevent 
conviction.  If  the  material  and  substantial 
allegations  are  proven,  as  I  will  advise  yon 
hoeafter.)  But  the  state  must  show  you  by 
satisfactory  proof  that  the  defendant  did 
give  the  evidence  substantially  as  alleged  In 
the  Indictment;  otherwise,  you  cannot  con- 
vict CThen  carefully  consider  and  compare 
all  the  evidence,  and  say  whether  the  de- 
fendant's evidence,  complained  at  in  the  In- 
dictment was  false  or  true.  If  you  find  dif- 
ferent witnesses  contradicting  each  other, 
then,  as  reasonable,  intelligent  men,  weigh 
the  testimony  of  the  state  going  to  show  the 
falsity  of  the  defendant's  statement  against 
the  evidence  showing  its  truth,  and  try  and 
determine  which  yon  must  believe.)  I  can- 
not Instruct  yon  which  witness,  or  which  set 
of  witnesses,  to  believe.  The  responsibility 
rests  on  yoo.  I  may  assist  you,  how- 
ever, by  some  general  rules  which  our 
expwlenoe  shows  us  to  be  valuable  In 
such  cases.  For  Instance,  take  the  state's 
witnesses,  and  their  testimony.  How  was 
It  given  before  yoa?   What  Interest  or  preja> 


dice  are  they  shown  to  have  In  the  case? 
What  amount  of  Intelligence,  capacity,  or 
memory  do  they  show  to  have?  Is  their  tes- 
timony reasonable  or  unreasonable?  Was  it 
given  la  with  the  apparent  desire  to  tell  the 
truth,  or  was  their  evidence  given  in  with  an 
apparent  desire  to  convict  the  defendant? 
Was  their  sworn  testimony,  as  th^  gave  it 
Inconsistent  or  was  it  contradictory?  Com- 
pare the  whole  testimony  of  state's  wit- 
nesses, and  see  if  they  corroborate  each  other 
or  contradict  each  other.  If  yon  And  that 
they  corroborate  each  other  literally  and 
minutely,  consider  whether  or  not  this  mi- 
nute corroboratlcm  may  not  show  preconcert 
and  arrangement  with  a  purpose  to  convict 
If,  on  the  contrary,  there  Is  a  sabstantial 
agreement  and  corroboration  between  the 
state's  witnesses,  together  with  some  variety 
and  seeming  conflict  as  to  nonessential  or 
immaterial  matters,  yoa  should  note  that 
agreement  and  corroboration  as  Important  to 
enable  you  to  determine  the  naturalness  and 
truthfulness  of  their  statements,  for  experi- 
ence shows  us  that  witnesses  seeing  the  same 
occurrence,  and  detailing  the  same,  are  apt 
to  honestly  differ  In  some  of  the  details,  and 
difFerences  as  to  details  are  frequently  found 
to  be  consistent  with  substantial  agreement 
as  to  the  essential  and  material  facts.  Now, 
use  these  same  rules  In  weighing  the  testi- 
mony offered  you  by  the  defendant,  and  In 
considering  the  value  of  the  testimony  of 
the  defendant's  witnesses.  How  did  they 
testify,— positively.  Intelligently,  fairly,  and 
impartially,  or  otherwise?  Do  they  cor- 
roborate each  other  in  substantial  and  materi- 
al points,  or  do  they  contradict  each  other? 
If  they  agree  in  the  substantial  parts  of  th^ 
testimony,  it  should  go  to  establish  the  cor- 
rectness of  their  evidence.  But  If  they  con- 
tradict each  other  In  matters  as  to  which 
you  believe  they  cannot  be  mistaken,  yon 
should  consider  that  fact  in  estimating  the 
reliability  and  correctness  of  what  they  de- 
pose to.  Taking  all  the  evidence  that  has  beat 
offered  to  you  on  both  sides,  try  and  arrive  at 
the  truth  of  the  issues  here.  Was  the  evl. 
dence  of  Sam  Smith,  aa  charged  in  the  in* 
dlctment  snbBtentially  true,  or  was  it  sub- 
stantially false?  If  satisfied  that  it  was  true, 
you  must  acquit  Or  if,  on  considering  all 
the  evidence,  you  are  not  satisfied  beyond  a 
reasonable  donbt  that  defendant  swore  false- 
ly, you  must  acquit  If  you  are  satiaded  he 
swore  falsely,  go  a  step  farther.  Was  that 
false  testimony  material  in  the  case  of  John 
Smith  T.  Richmond  &  Danville  Railroad 
Company?  From  an  inspection  of  this  rec- 
ord, I  tell  you  that  It  was  material  to  show 
that  John  Smith  did  or  did  not  buy  a  ticket 
to  Birmingham,  and  was  or  vras  not  ejected 
from  the  car,  as  alleged  In  his  complaint: 
and  if  defendant  testified  as  to  these  mattera 
that  John  Smith  did  or  did  not  buy  a  ticket 
or  was  or  was  not  ejected,  the  testimony 
was  material  in  that  cause.  And,  if  the  de- 
fendant swore  falsely  as  to  either  of  those 
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matters,  It  Is  not  essential  to  prove  that  he 
testified  falsely  as  to  other  parts  of  bis  al- 
leged testimony. 

"60,  also,  a  step  tartber.  The  testimony 
complained  of  must  not  only  have  been  false 
and  material  to  the  Issue,  but  It  must  have 
been  willfully  and  corruptly  talsei.  It  was 
willfully  false  If  the  defendant  was  not  pres- 
ent on  the  cars,  and  knew  nothing  of  what 
he  was  testifying  about,  yet  testified  that  he 
was  inresent,  and  testified  to  occurrences  on 
the  car,  or  if,  being  on  the  car,  and  know- 
ing what  actnaUy  occurred,  he  knowingly 
and  intentionally  testified  to  what  was  un- 
troe.  Toa  should  ask  yourselves,  was  the 
testimony  false,  and  did  Sam  Smith  know 
It  was  false?  Again,  the  law  says  it  must 
bare  been  corruptly  false.  If  a  man.  In  order 
to  help  a  friend  or  harm  an  enemy,  testifies 
falsely  for  the  purpose  of  misleading  a  court 
or  Jury,  you  may  well  believe  and  find  that 
his  purpose  was  a  corrupt  one.  If,  bow- 
ever,  the  false  testimony  Is  given  In  by  mis- 
take or  by  inadvertence,  and  with  no  pur- 
pose of  wrongly  Influencing  a  court  or  Jury, 
you  cannot  convict  (If,  howevw,  the  state 
has  convinced  you  that,  in  the  matters  set 
forth  in  the  indictment,  this  defendant,  be- 
ing duly  sworn  in  the  cause  as  stated  in  the 
indictment,  testified  willfully  and  corruptiy 
false  as  to  things  material  in  the  cause,  as 
alleged  In  the  Indictment,  then  your  verdict 
should  be,  'We,  the  Jury,  find  the  defendant 
gnilty  as  chained  in  the  indictment')  If 
the  state  has  not  so  convinced  you,  you 
should  say,  'We,  the  Jury,  find  the  defendant 
not  guilty.'  This  cause  is  important  in  view 
of  the  fact  that  the  cuarge  is  of  the  gravest 
character,  affecting  the  liberty  of  this  de- 
fendant, whom  the  state  does  not  want  to 
have  punished  unless  he  is  guilty.  It  la 
of  the  gravest  Importance,  also,  because. 
If  gnilty,  this  defendant  has  shown  contempt 
for  the  solemn  sanction  of  his  oath  before 
the  Almighty  to  t^  the  truth,  the  whole 
truth,  and  nothing  but  the  truth.  He  has, 
if  guilty,  come  into  a  court,  and  shown  de- 
fiance and  contempt  for  the  great  state, 
and  for  this  tribunal,  which  has  been  es- 
tablished to  do  equal  Justice  between  us  all. 
If  be  is  guilty,  and  yoo,  by  mistake,  turn  him 
loose,  you  encourage  him,  and  others  who 
may  be  like  him,  to  defy  and  contemn  the 
law  of  the  land.  If,  by  mistake,  yon  turn 
loose  a  guilty  perjurer  in  this  case,  what 
security  have  we  against  other  bad  men 
who  may  seek  to  use  the  machinery  of  this 
or  other  courts  to  advance  their  base  and 
wicked  designs?  If,  on  the  other  hand,  you, 
by  prejudice  or  mistake,  convict  an  Innocent 
man,  you  do  him  a  wrong  and  injury  which 
is  irreparable  and  most  grievous,  and  make 
this  court  an  engine  toe  widiedness  and  <^ 
presslon.  (Hmicc,  I  solemnly  charge  you  to 
carefully  weigh  the  evid^ice,  one  against 
the  other,  and  see  which  side  is  telling  the 
trutli.)  First,  see  If  you  can  reconcile  it  all. 
If  you  cannot  reconcile  it  all,  and  are  forced 


to  conclude  that  some  are  lying,  try  and  find 
out  who  they  are.  The  prosecution  says  that 
defendant  and  his  friends  who  have  testified 
for  him  conspired  together  to  rob  the  rail- 
road company  by  means  of  the  suit  of  John 
Smith  against  the  company,  and  made  up 
their  stcvies  carefully,  so  as  to  have  them 
agree  as  to  a  few  main  points,  whereas,  oo 
other  matters,  concerning  which  they  could 
have  had  no  chance  to  foresee  and  agree 
about,  they  differ.  It  is  for  you  to  say  if 
this  is  so  (X'  not  The  defendant,  by  his 
counsel,  tells  us  that  this  is  a  case  of  per- 
secution,—the  strong  cruelly  and  wickedly 
oppressing  the  poor  and  weak,— and  that  the 
state  witnesses  are  uncertain,  unreasonable, 
and  cMitradlctory,  and  hence  unworthy  of 
belief.  We  sit  here,  gentiemen,  to  guard 
as  well  as  we  can  against  any  such  Inquity 
as  is  charged  against  the  prosecution.  If 
the  evidence  shows  you  that  such  is  being 
attempted,  and,  in  fact  unless  you  are  thor- 
oughly convinced  that  It  is  not  so,  yon  must 
acquit  the  defendant  But  do  not  Jump  to 
that  oonclusion  simply  because  the  defendant 
is  poor  and  Ignorant,  and  a  great  corpora- 
tion is  assisting  in  the  prosecution.  The 
poor  widow  has  a  right  to  cry  out  to  the 
Judge  and  Jmy,  'Avenge  me  of  mine  adver- 
sary.' But  she  has  not  a  monopoly  of  that 
right  All  in  the  land,  high  and  low  alike, 
have  a  right  to  appeal  to  the  court  of  the 
country,  and  get  redress  for  their  injuries. 
And  if  a  man  has  injured  you,  and  while 
doing  so  violates  the  criminal  law,  you  have 
a  right  to  go  before  the  grand  Jury  and  make 
your  complaint,  and  you  have  a  fight  to 
assist,  and  you  are  to  be  commended  for  as- 
sisting, the  officer  of  the  law  in  bringing  a 
guilty  man  to  Justice;  for  In  convicting  a 
guilty  man  you  strike  terror  to  wrongdoers, 
and  so  help  to  protect  the  weak  and  the  In- 
nocent And  this  right  to  assist  the  state 
in  prosecuting  a  criminal  who  has  wronged 
you  is  a  right  which  every  one,  rich  and 
poor  alike,  enjoys.  The  question  here  is,  \b 
this  a  guilty  man?  not,  who  is  prosecuting  or 
assisting  in  the  prosecution  of  this  case? 
True,  it  may  be  said,  this  iRxtsecuting  com- 
pany has  power  to  send  to  Atlanta,  Rome, 
and  along  the  line  of  its  road,  and  gather 
up  witnesses  to  falsely  swear  away  this 
man's  liberty.  And  you  must  consider  the 
likelihood  and  probability  of  its  doing  so, 
and  must  falriy  consider  any  and  eveiTthiug 
tending  to  show  that  It  has  done  so.  Critic- 
ally examine  the  question  in  the  light  of 
experience  and  reason.  Is  It  probable  and 
reasonaUe  that  this  company,  or  Its  man- 
agers or  agents,  actuated  by  a  wicked  and 
revengeful  feeling  against  the  defendant,  or 
against  lobn  Smith  and  his  friends,  who 
swore  tot  him,  or  by  any  other  motive,  are 
now  seeking,  by  perjury  and  subornation 
of  perjury,  to  cruelly  punish  them  for  stand- 
ing up  for  his  rights?  If  you  believe  the 
testimony  of  those  of  the  defendant's  wit- 
nesses who  hare  testified  to  you  that  there 
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were  no  white  men  In  that  car,  then  yon 
must  belleTe  that  those  state's  witnesses 
bare  perjured  themselves,  and  therefore,  on 
their  evidence,  you  should  not  convict  this 
defendant  But,  If  you  believe  the  state's 
witnesses  were  there  In  the  car,  then  the 
untrue  denial  of  their  presence  In  the  car 
by  defendant's  witnesses  Is  a  drcnmstance 
to  be  considered  against  the  defendant  (But 
If,  on  considering  the  evidence  of  the  state's 
witnesses,  yoa  think,  either  from  their  man- 
ner of  testifying,  or  from  their  appearance, 
or  from  the  substance  of  theh-  evidence,  or 
f(w  any  other  reason,  that  they  have  been 
hired  or  suborned  or  parsuaded  or  otherwise 
Induced  to  come  here  and  perjure  themselves, 
or  If  yoa  think  that  they  have  come  here 
from  their  homes,  voluntarily,  to  blacken 
their  souls  with  perjury,  in  ord»-  to  send 
this  man  to  the  penitentiary,  then  you  must 
acquit),  and  must  say,  by  your  verdict,  'We, 
the  Jury,  find  the  defemdant  not  guilty.'  (But 
If  you  see  no  Just  grounds  to  disbelieve  the 
case,  as  made  by  the  state  and  its  witnesses, 
and  are  convinced  that,  in  the  matters  ma- 
terial to  the  issue  in  the  John  Smith  Case, 
the  def^idant,  being  duly  sworn  in  manner 
as  alleged  In  the  Indictment,  testified  wUl- 
fnlly  and  corruptly  to  what  was  false,  yon 
should  say,  'We,  the  Jury,  find  the  defendant 
guilty  as  charged  in  the  indictment')" 

The  defendant  separately  excepted  to 
those  portions  of  the  general  charge  of  the 
court  copied  above,  which  are  In  paren- 
theses, the  exceptions  being  separately  re- 
served i^t  the  time  such  portions  of  the 
charge  were  read  to  the  Jury. 

The  defendant  also  requested  the  court  to 
give  to  the  Jury  the  following  written  char- 
ges, and  separately  excepted  to  the  court's 
refusal  to  give  each  of  them  as  asked:  (1) 
"The  court  charges  the  Jury  that  If  they  be- 
lieve the  evidence  they  should  find  the  de- 
fendant not  guilty."  (2)  "The  court  charges 
the  Jury  that  unless  they  believe  from  the 
evidence  that  the  personal  Injuries  for 
which  John  Smith  claimed  damages  In  the 
civil  suit  mentioned  In  the  Indictment  were 
received  by  him  within  one  of  the  beats  of 
Calhoun  county,  Alabama,  as  now  laid  ofT, 
to  wit  Anniston  precinct.  No.  15,  Oxford 
precinct  No.  13,  De  Armanville  precinct,  No. 
17,  or  Maddox  precinct  No.  4,  then  you 
should  .find  the  defendant  not  guilty."  (3) 
"The  court  charges  the  Jury  that  if  they  be- 
lieve from  the  evidence  that  acts  or  conduct 
of  the  agent  or  employ^  of  the  Richmond  & 
Danville  Railroad  Company  which  are  al- 
leged in  the  pleadings  in  the  civil  action  for 
damages,  mentioned  In  the  indictment  to 
have  caused  the  personal  Injuries  to  John 
Smith,  plaintiff  in  said  action,  were  done  or 
committed  by  such  agent  or  employ^  In  the 
county  of  Jefferson  and  state  of  Alabama, 
then  they'  should  find  the  defendant  not 
guilty."  (5)  "The  court  charges  the  Jury 
tliat  if  they  believe  from  the  evidence  that 
John  Smith  received  the  personal  Injuries  in 


Jefferson  county,  Alabama,  for  whlcb  he 
claimed  damages  in  the  civil  action  mention- 
ed in  the  indictment,  then  yon  should  find 
the  defendant  not  guilty."  (11)  "The  court 
charges  the  Jury  that  unless  they  believe 
from  the  evidence,  beyond  a  reasonable 
doubt  that  the  whole  of  the  testimony  set 
out  in  the  indictment  was  willfully  and  cor- 
ruptly false,  then  your  verdict  should  be, 
'We,  the  Jury,  find  the  defendant  not 
guilty.' "  (12)  "The  court  charges  the  Jury 
that  if  they  believe  from  the  evidence  that 
any  one  of  the  facta  charged  In  the  indict- 
ment as  having  been  falsely  sworn  to  by  the 
defendant  was  true,  and  had  a  real  exist- 
ence, then  they  should  find  the  defendant 
not  guilty,  even  though  they  should  believe 
from  the  evidence  that  the  defendant  had 
no  knowledge  at  the  time  he  was  testifying 
that  the  same  was  true."  (13)  "The  court 
charges  the  Jury  that  if  they  believe  from 
the  evidence  that  the  defendant  testified  in 
the  clvU  action  for  damages,  mentioned  In 
the  Indictment,  that  the  conductor  took  John 
Smith  out  of  the  rear  door  of  the  car  at  the 
time  John  Smith  was  ejected  from  the  train, 
near  Irondale,  then  yon  should  find  the  de- 
fendant not  guilty."  (14)  "The  court  char- 
ges the  jury  that  if  they  have  any  reasona- 
ble doubt  from  the  evidence  as  to  whether 
the  defendant  bought  a  ticket  at  Anniston, 
for  Birmingham,  for  the  train  leaving  An- 
niston for  Birmingham  on  June  17,  1891, 
then  they  should  find  the  defendant  not 
guilty."  (15)  "The  court  charges  the  Jury 
that  If  they  have  a  reasonable  doubt  ttom 
the  evidence  whether  the  defendant  got  on 
the  train  with  John  Smith  at  Anniston,  and 
sat  In  the  same  car  with  him  until  after 
leaving  Irondale,  on  June  17,  1891,  they 
should  And  him  not  guilty."  (16)  "The 
court  charges  the  Jury  that  If  they  believe 
from  the  evidence  that  it  Is  true  that  the 
conductor,  after  leaving  Irondale,  June  17, 
1891,  went  to  John  Smith,  and  demanded 
his  fare  to  Birmingham,  and  that  John 
Smith  told  the  conductor  that  he  had  paid 
his  fare  to  Birmingham,  then  yon  should 
find  the  defendant  not  guilty,  even  though 
you  should  believe  from  the  evidence  that 
the  defendant  did  not  know  the  same  was 
true  at  the  time  he  was  testifying  in  the 
civil  action  for  damages  mentioned  in  the 
Indictment"  (17)  "The  court  charges  the 
Jury  that  they  must  find  from  the  evidence, 
beyond  all  reasonable  doubt,  that  the  de- 
fendant testified  to  each  and  every  fact  In 
substance  as  the  same  Is  charged  in  the  In- 
dictment before  Oiey  would  be  warranted 
in  returning  a  verdict  of  guilty  against  the 
defendant"  (18)  "The  court  charges  the 
Jury  that  there  Is  no  evidence  before  them 
In  this  case  upon  which  they  should  find 
that  the  defendant  was  sworn  as  charged  in 
the  indictment"  (19)  "The  court  charges 
the  Jury  that  they  must  find  from  the  evi- 
dence, beyond  all  reasonable  doubt,  that 
each  and  every  fact  charged  In  the  indict- 
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ment  aa  harlng  been  teetlfled  to  by  the  de- 
fendant was  false,  and  bad  no  real  exist- 
ence, before  they  would  be  warranted  In 
returning  a  verdict  of  guilty."  (22)  "The 
court  charges  the  jury  that  you  cannot  find 
that  the  defendant  was  sworn  by  the  clerk 
of  this  court,  unless  the  evidence  convinces 
you  of  that  fact  beyond  all  reasonable  doubt, 
and  the  testimony  of  the  witnesses  Shepperd 
and  Walt  Is  not  sufficient  to  warrant  you  In 
finding  that  fact"  (23)  "The  court  charges 
the  jury  that  the  mark  on  the  subpoena 
docket  opposite  defendant's  name  Is  not  suf- 
ficient to  warrant  you  In  finding  that  fact, 
unless  the  proof  further  satisfies  you,  be- 
yond all  reasonable  doubt,  .that  A.  H.  Shep- 
perd made  the  mark  at  the  time  be  called 
his  name  to  be  sworn." 

Joseph  Cartbel  and  T.  G.  Sensabangh,  for 
appellant  Wm.  S.  Martin,  Atty.  Gen.,  for 
the  State. 

COLEMAN,  J.  At  a  term  of  the  Annls- 
tra  dty  court  the  defendant  was  tried  and 
convicted  of  perjury.  It  ia  Insisted  that  the 
city  court  of  Annlston  had  no  jurisdiction 
of  the  civil  case  on  the  trial  of  which  it 
was  averred  the  ofTense  of  perjury  was  com- 
noltted.  That  was  a  suit  brought  to  recover 
damages  tor  personal  injuries,  brought  by 
John  Smith  against  the  Richmond  &  Dan- 
vUle  Bailroad  Company.  The  cause  of  ac- 
tion for  which  the  dvU  suit  was  brought 
arose  in  Jefferson  county.  Ala.,  and,  ter- 
ritorially, was  beyond  the  Umlts  of  the  area 
over  which  the  city  court  of  Annlston  had 
jurisdiction.  It  Is  therefore  contended  that 
the  dty  court  had  no  jurisdiction  of  the  civil 
cause;  The  act  establishing  the  city  court 
of  Annlston  confers  jurisdiction  upon  causes 
of  action  "arising  within  said  designated 
limits  whether  the  parties  reside  therein  oe 
not;"  but  this  provision  does  not  limit,  and 
was  not  intended  to  limit  the  jurisdiction  of 
the  court  to  causes  of  action  only  arising 
within  the  designated  limits.  It  has  juris- 
diction over  all  p«Bons  residing  within  the 
designated  limits,  without  regard  to  where 
the  cause  of  action  arose,  and,  in  addition 
thereto,  to  causes  of  action  arising  within 
the  limits,  whether  the  person  resides  there- 
in or  not,  provided,  of  course,  that  he  re- 
sides in  the  county  of  Calhoun.  ^HUs  Is 
evident  from  reading  the  statute.  Acts  188S- 
80,  pp.  684,  666.  The  evidence  shows  with- 
out confilct  that  the  Blchmoud  &  DanyiUe 
Railroad  Company  was  running  its  trains 
within  the  "designated  limits,"  and  "was 
doing"  business  therein.  Ode,  2642;  Sulli- 
van V.  Sullivan  Timber  Co.,  15  South.  941. 
The  exceptions  were  not  well  taken. 

The  state  Introduced  In  evidence,  against 
the  objection  of  the  defoidant  the  original 
pleadings  and  the  rulings  of  tbe  court  and 
the  judgn>ent  of  the  court  in  the  case  of 
John  Smith  t.  Richmond  &  DanvUIe  Rail- 
road  Company.    It   was   proven  that  the 


final  record  In  the  case  had  not  been  made 
up.  There  was  no  error  in  admitting  this 
evidence.  WUllams  v.  State,  68  Ala.  551. 
The  court  did  not  err  ,ln  admitting  the 
subpoena  docket  of  the  case  of  John  Smith 
V.  Richmond  &  Danville  Railroad  Com- 
pany. The  purpose  of  this  evidence  was  to 
show  that  the  defendant  was  summoned  as 
a  witness;  that  he  attended,  and  was  duly 
sworn.  The  testimony  of  the  clerk  that  he 
checked  the  names  of  the  witnesses  who 
were  sworn  and  examined,  and  the  check 
opposite  the  name  of  the  defoidant.  In  con- 
nection whh  this  testimony,  w«e  competent 
as  tending  to  show  that  the  defendant  was 
sworn  as  a  witness  In  the  case.  There  was 
evidence  tending  to  show  that  defendant  was 
duly  swram  as  charged  in  the  indictment 
and  there  was  no  error  in  refusing  the  gen- 
eral charge  for  the  defaidant 

A  witness  who  has  testified  In  chief  to 
the  good  character  of  the  defendant  may 
be  asked  on  cross-examination  whether  or 
not  he  has  heard  of  certain  offenses  (specify* 
lug  them)  charged  against  the  defendant  be- 
fore the  beginning  of  the  then  pending  prose- 
cution. This  is  allowable  only  on  cross-ex- 
amination,—not  as  evidence  affecting  the 
character  of  the  defendant  but  as  evidence 
affecting  the  credibility  of  the  witness  tes- 
tifying to  good  character.  Moulton  v.  State, 
88  Ala.  lie,  6  South.  758;  Ingram  v.  State, 
67  Ala.  72;  Moore  v.  State,  68  Ala,  362; 
Walker  v.  State,  06  Ala.  53,  11  South.  401; 
Thompson  v.  State  (Ala.)  14  South.  879; 
Lowrey  v.  State  (Ala.)  13  South.  498. 

The  Indictment  In  form,  strictly  conforms 
to  that  given  In  the  Code,  to  the  statute, 
and  to  the  requirements  of  the  law,  as  held 
in  many  cases.  Cr.  Code,  p.  275,  S  3908; 
Jones  V,  State  (Ala.)  14  South.  98;  Walker 
V.  State,  06  Ala.  53,  11  South.  401;  Bamett 
V.  State,  89  Ala.  165,  7  South.  414;  Hicks 
V.  State,  86  Ala.  80,  6  South.  425;  Williams 
V.  State,  68  Ala.  651. 

The  indictment  charges,  as  matter  falsely 
sworn  to,  "that  he  (Sam  Smith)  saw  John 
Smith  buy  a  ticket  at  Annlston  for  Birming- 
ham, on  said  train;  that  he  (Sam  Smith) 
got  on  said  train  at  Annlston,  and  sat  In  the 
same  ctur  with  John  Smith,  and  a  little  In 
front  of  him;  that  after  leaving  Irondale 
the  conductor  went  to  said  John  Smith,  and 
demanded  his  fare  to  Birmingham",  and 
other  substantive  averments  are  made  In  the 
Indictment  But  this  enumeration  Is  suffi- 
cient for  the  purpose  of  considering  the  ex- 
ceptions to  portions  of  the  general  charge 
given  by  the  court  and  the  refusal  of  the 
court  to  instruct  the  jury  as  requested  by 
the  defendant  The  proposition  Involved  in 
the  exceptions  is  this:  Whether,  before  the 
state  could  demand  a  conviction,  it  was 
necessary  to  satisfy  the  jury  beyond  a  rear 
Bonable  doubt  that  defendant  committed  per- 
jury  as  to  each  and  every  averment  of  the 
matter  alleged  to  be  material  and  falsely 
sworn  to,  or  whethor,  up<n  proof  tliat  tlie 
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defendant  was  guilty  as  to  one  or  more  of 
such  avwments,  the  jury  should  convict,  al- 
though, as  to  the  other  avennents,  the  state 
may  have  failed  In  Its  proof.  The  court 
held  that  the  latter  waa  the.  correct  rule, 
and  in  effect  instructed  the  Jury,  If  they 
found  that  the  defendant  was  guilty  of  per- 
jury in  swearing  that  he  saw  John  Smith 
buy  a  ticket  at  Anniston  for  Birmingham,  as 
laid  In  the  indictment,  it  was  their  duty 
to  convict  him,  although  there  might  be 
material  matters  charged  in  the  Indictment 
as  to  which  the  Jury  might  be  satisfied  that 
defendant  had  sworn  truly.  We  ftre  of  opin- 
ion that  the  court  ruled  cotrectly  on  this 
proposition.  In  2  Whart  Or.  Law,  {  1301, 
the  law  is  stated  thus:  "All  the  several 
particulars  in  wliich  the  prisoner  swore  false- 
ly may  be  embraced  in  one  count,  and  proof 
of  the  falsity  of  any  one  will  sustain  the 
count"  In  Blah.  Crim.  Proc,  the  role  is 
thus  stated:  "When  there  are  several  as- 
signments of  perjury,  proof  of  any  suffideot 
one  will  sustain  the  count."  The  text  is 
supported  by  the  following  authorities,  wUch 
are  precisely  in  point:  State  v.  Bishop,  1 
D.  Chip.  120;  Com.  v.  Johns,  6  Gray,  274; 
State  V.  Eascall,  6  N.  H.  352.  In  the  case 
of  Harris  v.  People,  64  N.  Y.  148,  it  was 
charged  that  the  defendant  falsely  swcare 
that  at  the  time  of  the  fire  there  was  upon 
the  premises  "a  stock  consisting  of  60,000 
cigars,  185,000  cigarettes.  400  lbs.  weight  of 
Havana  tobacco,  and  640  lbs.  of  Virginia 
tol>acco."  It  was  claimed  on  the  trial  that 
there  was  a  variance  in  the  numlier  of  cigars 
proven  and  as  averred.  The  court  used  this 
language:  "The  variance  was  as  to  one  of 
a  number  of  distinct  Items  as  to  which  Harris 
was  charged  with  swearing  falsely,  and  If 
the  Jury  had  found  that  he  swore  falsely 
as  to  the  other  items,  or  as  to  any  one  of 
them,  a  verdict  of  guilty  would  have  been 
proper.  When  an  Indictment  charges  that 
the  prisoner  has  stolen  a  number  of  articles, 
*  *  •  or  has  obtained  goods  by  a  number 
of  false  pretenses,  or  has  sworn  falsely  In  an 
affidavit  as  to  several  facts,  it  is  not  neces- 
sary to  prove  all  that  is  charged.  It  is  suf- 
ficient to  prove  enough  to  make  out  the  of- 
fense charged."  The  principle  Is  recognized 
In  the  opinion  in  the  case  of  Williams  v. 
State,  supra.  Our  conclusion  is  that,  where 
the  indictment  charges  several  distinct  as- 
signments of  perjury,  proof  of  either  mar 
terial  assignment  will  authorize  a  conviction. 

Construing  the  charge  given  by  the  court, 
ex  mero  motu,  as  a  whole,  we  think  it  de- 
fines the  law  correctly  as  to  what  consti- 
tutes perjury.  We  find  no  error  In  the  in- 
structions given  to  the  Jury  to  guide  them 
in  weighing  the  evidence  of  the  witnesses, 
and  in  framing  their  own  concluslpns. 

Charges  Z2  and  23,  requested  by  the  de- 
fendant, are  objectionable,  in  that  they  In- 
vade the  province  of  the  Jury,  and  are  ar- 
gumentative and  misleading.  The  other 
charges  requested  assert  propositions  of  law 


inconsistent  with  those  declared  In  this  opin- 
ion. There  Is  no  error  in  tlie  record.  Af- 
firmed. 


an  Ala.  R4) 

VERNER  V.  ALABAMA  G.  S.  E.  CO. 

(Supreme  Court  of  Alabama.    June  19,  1884.) 

KaaueBsoB— Plbadiko — Injdri  to  Psasos  ob 
Track. 

1.  A  complaint  which  Joins  in  one  count 
the  allegations  of  willful  injury  and  nee^gence 
Is  demurrable. 

2.  One  who  is  wrongfuliy  ejected  from  a 
train  has  no  richt  to  travel  on  the  railroad 
tracks  if  there  Is  any  other  safe  and  conven- 
ient ronte. 

3.  A  railroad  company  is  not  liable  for  in- 
jury to  a  person  walking  on  its  trades  unless  its 
agents  are  guilty  of  willful  wrong  or  wanton 
negligence. 

Appeal  from  circuit  court,  Tuscaloosa  counr 
ty;  S.  H.  Spratt,  Judge. 

Action  by  C.  B.  Vemer,  as  admlnlstratw 
of  the  estate  of  Samuel  D.  Winter,  against 
the  Alabama  Great  Southern  Railroad  Com- 
pany, to  recover  damages  for  injuries  caos- 
Ing  the  death  of  plaintiff's  intestate.  A  de- 
murrer to  the  bOl  was  sustained,  and  plaintiff 
appeals.     Affirmed. 

The  complaint  filed  in  the  cause  waa  as 
follows:  "The  plaintiff  claims  of  the  def^id- 
ant  the  sum  of  twenty  thousand  ($20,000) 
dollars  as  damages  for  the  wrongs  and  in- 
juries done  by  It  hereinafter  complained 
of:  For  that  whereas,  hei-etofore^  to  wit,  on 
or  about  the  24th  day  of  September,  1892, 
the  defendant  was  owning  and  operating  a 
railroad  from  Meridian,  Mississippi,  to  Cliat- 
tanooga,  Tennessee,  which  railroad  passed 
Uirough  the  county  of  Tuscaloosa  and  the 
state  of  Alabama,  and  the  plaintiff  avers  that 
at  the  time  the  aforesaid  plaintiff's  intestate 
was  walking  and  traveling  on  defendant's 
said  railroad,  at  a  point  about  four  miles  north 
of  the  Tuscaloosa  depot  on  said  defendant's 
road,  at  a  point  on  said  railroad  near  what 
is  known  as  'Box  Spring,'  In  said  county,  as 
he  had  a  right  to  do,  and  that,  while  being  on 
said  railroad  track  at  the  time  and  place  afore- 
said, the  said  defendant  so  negligently,  care- 
lessly, willfully,  recklessly,  and  mallcioiisly 
ran  one  of  its  said  trains  and  locomotives  on, 
over,  and  against  platntlfTs  said  Intestate,  and, 
by  reason  of  the  bruises,  hurts,  and  wounds 
thereby  caused,  plaintlfTs  said  intestate  was 
so  Injured,  by  the  said  wrongful  act  of  the  de- 
fendant, that  he  died  ffom  the  effect  of  the 
said  wounds  and  Injuries  received  by  him 
aforesaid,  on,  to  wit,  the  day  and  year  afore* 
said.  The  plaintiff  avers  that  the  agents  of 
defendants  who  were  operating  the  said  loco- 
motive and  train  of  defendants  saw  plain- 
tiff's intestate  on  the  said'  tracb,  at  the  said 
time  and  place  aforesaid,  in  due  time  to  have 
prevented  the  Injuries  to  plaintlfTs  Intestate 
complained  of,  if  the  said  agaits  of  defend- 
ant running  and  operating  the  said  locomo- 
tive and  train  had  used  and  exercised  even 
reasonable  diligence  and  pradeace  In  oper- 
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atlng  the  said  locomottve  and  train,  bat  that. 
Instead  of  using  and  exercising  diligence  to 
prevent  said  injuries  to  plaintiff's  Intestate, 
tiiey,  knowing  that  plaintiff's  Intestate  was 
on  said  track,  failed  to  blow  the  whistle  or 
ring  the  bell,  or  to  give  any  other  warning 
to  the  plaintiff's  Intestate  of  the  said  ap- 
proaching train,  but  knowingly  and  willfully 
allowed  him  to  remain  on  said  track  without 
being  warned  of  the  approaching  train,  as 
aforesaid,  and  knowingly  and  willfully  and 
maliciously  and  recklessly  ran  said  train  on 
and  against  plaintiff's  Intestate,  as  aforesaid, 
and  without  ever  giving,  or  attempting  to 
give,  any  warning  to  him  as  aforesaid,  and 
without  attempting  to  stop  or  check  the 
speed  of  the  train  so  as  to  prevent  striking 
and  killing  plaintiffs  intestate;  that  if  the 
said  agents  of  defendant  operating  said  train 
had  used  even  due  diligence,  after  they  dis- 
covered plaintiff's  Intestate  on  the  tt&di. 
aforesaid,  or  after  they  ought  to  have  dis- 
covered him,  they  could  have  warned  him  of 
the  approaching  train,  and  allowed  him  to 
escape  tmhurt,  or  could  have  checked  or  stop- 
ped said  locomotive  and  train  before  striking 
said  Intestate;  that  the  train  was  moving  up 
grade  at  the  time  and  place  of  the  injuries 
aforesaid,  and  could  have  been  easily  stuped 
bad  the  defendant  used  reascmable  diligence 
and  care  which  he  owed  plalntltTs  Intestate. 
Plaintiff  avers  that,  at  the  time  and  place  of 
said  injuries,  said  defendant  was  running  Its 
train  at  a  reckless  speed,  and  without  proper 
and  sufficient  headlights  on  said  oiglne,  and 
said  plaintiff  further  avers  that  the  said  de- 
fendant utterly  disregarded  Its  duty  to  the 
said  plaintlfTs  Intestate  at  the  time  and  place 
aforesaid.  In  that  It  then  and  there  so  negli- 
gently, carelessly,  willfully,  and  maliciously 
operated  and  worked  Its  said  locomotive  and 
train  of  cars  with  defective  headlights  as 
aforesaid,  and  so  negligently,  carelessly,  and 
recklessly  conducted  itself  In  and  about  the 
premises  that,  by  reason  thereof.  It  ran  its 
said  locomotive  and  train  on  and  against 
the  plaintiff's  Intestate  with  great  force  and 
violence,  and,  by  reason  of  said  bruises, 
hurts,  and  wounds  thereby  caused  to  him  by 
the  said  defendant,  he  died  on,  to  wit,  the 
day  and  year  aforesaid.  Plaintiff  further 
avers  that  on  or  about  the  24th  day  of  Sep- 
tember, 1892,  his  intestate,  Samuel  D.  Win- 
ter, boarded  one  of  the  defendant's  trains  at 
C!oallng  Station,  one  of  the  defendant's  de- 
pots In  the  county  of  Tuscaloosa,  to  come  to 
Tuscaloosa,  another  depot  of  defendant  in 
said  coimty,  for  the  purpose  of  coming  to 
Tuscaloosa  and  retnmlng  to  Ck>allng  cm  the 
same  day,  as  a  passenger  on  defendant's 
said  train,  he  having  purchased  a  round-trip 
ticket,  which  entiUed  him  to  be  carried  said 
Journey  as  aforesaid  by  the  defendant,  which 
was  then  engaged  in  the  business  of  common 
carrier,  for  the  purpose  of  transporting 
freight  and  passengers  over  Its  said  line  of 
road,  and  for  said  purpose  It  was  operating  a 
^stem   of  railroads  between   Ghattanooga, 


Tennessee,  and  Meridian,  Mississippi;  and 
that  Its  said  road  passed  through  the  county 
of  Tuscaloosa  and  the  state  of  Alabama,  and 
between  the  said  points,  Tuscaloosa  and 
Coaling,  a  distance  of  fifteen  (15)  miles,  over 
which  portion  of  said  road  It  had  contracted 
to  carry  plaintiffs  Intestate  and  return  as 
aforesaid.  That  plaintiffs  Intestate  came  to 
Tuscaloosa  on  defendant's  train  on  the  day 
aforesaid,  and  as  a  passenger  on  said  train. 
Late  in  the  afternoon  on  said  day,  plaintiff's 
Intestate,  having  finished  his  business  in  the 
city  of  Tuscaloosa,  boarded  one  of  the  de- 
fendant's trains  at  the  depot  at  Tuscaloosa 
as  a  passenger  on  said  train,  and  having  a 
ticket  or  contract  from  the  defendant  to 
carry  him  back  to  Cooling.  That  plaintiff's 
Intestate  was  carried  on  said  train  a  distance 
of  two  miles  to  a  point  on  defendant's  road 
known  as  the  'Gravel  Pit'  That  there  the 
defendant  stopped  said  train,  and  failed  and 
refused  to  carry  plaintiff's  Intestate  on  to 
Coaling,  as  it  had  agreed  to  do,  but  left  him 
there,  without  any  means  of  transportation, 
and  at  a  strange  and  unknown  place  to  plain- 
tiff's Intestate,  there  being  no  inhabitants  or 
persons  at  said  place,  except  the  defendant's 
agents  In  charge  of  said  train,  there  being  not 
even  a  road  or  highway  leading  to  oe  from 
said  Gravel  Fit,  except  the  defendant's  rail- 
road; and  that,  defendant  refusing  to  carry 
him  further  on  his  journey,  plaintiff's  in- 
testate was  compelled  by  the  said  wrongful 
acts  of  defendant  to  attempt  to  complete  his 
JOTuney  on  foot,  he  being  put  off  of  said 
train,  as  af(H«sald,  at  a  strange,  unfrequent- 
ed, and  deserted  place,  as  aforesaid.  He  set 
out  to  walk  to  the  next  station,  to  wit,  Cot- 
tondale.  He  was  ov»*taken  by  one  of  the 
defendant's  said  trains,  which  came  up  be- 
hind him  without  giving  him  any  warning  or 
notice  of  its  approach;  and,  without  his 
knowledge,  the  said  engine  and  train  of  de- 
fendant suddenly  ran  against  him,  and  struck 
the  person  of  the  said  Intestate,  and  was 
then  and  there  killed,  by  the  careless,  negligent, 
willful,  and  reckless  act  and  conduct  of  the 
defendant  and  Its  agents  and  employte  oper- 
ating said  railroad.  That  at  the  point  where 
intestate  was  killed  by  the  said  defendant's 
train,  as  aforesaid,  said  road  was  perfecUy 
straight  for  the  distance  of  one  mile  or  more, 
and  was  on  a  steep  up  or  ascending  grade.  In 
the  direction  in  which  the  said  train  and  In- 
testate were  traveling;  and  that  the  plain- 
tiff's  intestate  was  or  could  have  been  seen 
for  a  distance  of  a  mile  or  more  by  tlie  de- 
fendant's employes  In  charge  of  said  train. 
And  the  plaintiff  arars  that  the  defendant, 
after  discovering  the  poiloos  condition  of 
plaintiff's  Intestate,  or  after  they  ought  to 
have  discovered  It,  by  exercising  reasonable 
diligence,  they  could  have  notified  or  warned 
him  of  his  danger  and  allowed  him  to  escape 
unhurt,  or  could  have  stopped  said  train  be- 
fore striking  the  said  Intestate,  but  that  the 
defendant  negllgentiy,  knowingly,  and  will- 
fully omitted  and  refused  to  warn  the  plaln> 
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tiff's  Intestate  of  the  said  approaching  train, 
or  to  stop  or  attempt  to  stop  or  check  said  train 
before  striking  plalntifT's  intestate,  but  that 
they  carelessly,  wUlfolly,  and  recklessly  ran 
said  train  on  and  against  said  Intestate,  then 
and  there  killing  intestate,  as  aforesaid,  tor 
which  ■wrongful  act  of  the  defendant,  as  afore- 
said, the  plaintiff  claims  of  it  the  sum  of  twen- 
ty thousand  ($20,000)  dollars,  as  damages  for 
killing  his  intestate  as  aforesaid.  That,  by 
reason  of  the  premises,  a  cause  of  acticm  has 
accrued  to  the  plaintiff  a^nst  the  defend- 
ant, wherefore  he  brings  tliis  suit" 

The  defendant  demun-ed  to  this  complaint, 
upon  the  following  grounds:  (1)  Said  com- 
plaint combines  in  one  count  two  separate 
and  distinct  causes  of  action,  in  this:  that 
it  claims  damages  on  account  of  the  defend- 
ant negligently,  carelessly,  willfully,  reck- 
lessly, and  maliciously  killing  the  deceased, 
and  also  claims  damages  for  that  the  defend- 
ant had  some  contract  of  carriage  with  the 
deceased,  which  the  defendant  failed  to  carry 
out,  having  put  the  deceased  off  its  cars  at  the 
Gravel  Pit.  (2)  Said  complaint  shows  that 
the  deceased  was  a  trespasser  on  the  track 
of  the  defendant,  yet  claims  damages,  on 
the  ground  that  the  servants  of  the  defend- 
ant were  guilty  of  negligence  in  not  exercis- 
ing reasonable  diligence  in  discovering  the 
deceased  on  the  track.  (3)  Said  complaint 
seeks  in  the  same  count  to  recover  against 
this  defendant  for  a  reckless  and  malicious 
act  and  for  damages  arising  from  the  negli- 
gence of  its  servants.  (4)  Said  complaint 
shows  that  the  deceased  was  a  trespass^  on 
the  track  of  the  defendant  yet  seeks  to  re- 
cover against  this  defendant  for  acts  of  sim- 
ple negligence  on  the  part  of  Its  servants. 
aS)  Said  complaint  is  repugnant  in  this:  it 
alleges  that  the  engineer  of  the  train,  or  the 
servants  of  the  defendant  saw  the  deceased 
on  the  track  of  the  defendant  in  time  to  have 
warned  him,  and  ran  over  him  without  warn' 
ing,  and  at  the  same  time  alleges  that  the  in- 
jury to  the  deceased  was  caused  by  negli- 
gently, carelessly,  willfully,  and  maliciously 
operating  an  engine  with  a  defective  head- 
Il^t  The  court  sustained  this  demurrer 
of  the  defendant,  and,  the  plaintiff  declining 
to  plead  further,  Judgment  was  rendered  for 
the  defendant.  The  plaintiff  now  brings  this 
appeal,  and  assigns  as  error  the  ruling  of 
the  trial  court  upon  the  demurrer. 

Jones  &  Mayfield,  for  appellant  A.  O. 
Smith,  for  api)ellee. 

COIiKMAN,  J.  The  action  was  brought  to 
recover  damages  for  personal  Injuries  In- 
flicted upon  ^intlff's  intestate,  which  caused 
his  death;  The  court  sustained  a  demurror 
to  the  complaint  and,  upon  plaintiff's  refus- 
ing to  amend  or  plead  further,  rendered  Judg- 
ment for  the  defendant.  The  appeal  Is  pros- 
ecuted from  the  ruling  of  the  court  sustain- 
ing the  demurrer.  The  appellant  contends 
there  are  two  counts  In  the  complaint    The 


pleadings  indicate  that,  at  the  hearing,  it 
was  considered  as  containing  but  one  count 
and  we  are  of  opinion  that  this  was  the  cor- 
rect view.  After  placing  the  amount  of  dam- 
ages claimed  at  $20,000,  the  remainda  of 
the  complaint  consists  in  statement  of  facts 
and  circumstances  under  which  the  Injury 
arose  and  the  several  averments  of  different 
causes  of  action  against  the  defendant 
Whether  regarded  as  containing  one  count  or 
two  counts,  the  complaint  is  defective  and 
subject  to  demurrer.  To  divide  the  com- 
pUiint  into  two  counts,  as  claimed  by  appel- 
lant, then  each  count  contains  averments  of 
willful  injury  and  of  simple  negligence.  In 
the  first  it  is  averred  that  the  agents  of  the 
defendant  operating  the  train  "saw"  de- 
ceased on  the  track  in  time  to  have  stopped 
the  train,  and  "knowingly  and  willfully  and 
maliciously  ran  said  train  on  plaintiff's  said 
intestate."  In  the  same  count  it  is  averred 
that  defendant's  agents  failed  to  use  "due 
diligence  after  they  discovered  plaintiff's  in- 
testate on  the  track,  or  after  they  ought  to 
have  discovered  him."  In  the  same  count  it 
is  averred  that  the  defendants  were  negligent 
in  "running  the  train  at  a  reckless  rate  of 
speed,  without  proper  and  sufScient  head- 
lights on  said  engine,"  and  such  negligence 
was  the  cause  of  the  injury.  We  have  stat- 
ed sufficient  from  the  first  count  to  show 
that  the  plaintiff  has  Joined  In  the  same 
count  a  charge  of  willful  injury'  and  simple 
negligence. 

We  will  now  consider  the  remainder  of 
the  complaint,  which,  according  to  the  ap- 
pellant's contention,  constitutes  a  second 
count  It  shows  that  plaintiff's  inte«tate 
was  a  trespasser  on  defendant's  track.  Al- 
though wrongfully  ejected  from  the  car,  this 
wrong  did  not  give  plaintifTs  intestate  the 
right  to  use  the  road  for  travel.  One  tres- 
pass can  never  justify  another.  If  the  coin- 
plainant  had  showed  that  after  being  ejected 
from  the  car,  there  was  no  safe  and  conven- 
ient route  from  the  point  of  his  ejection  ex- 
cept to  walk  on  the  track,  the  deceased 
would  have  been  excusable  for  using  It  until 
he  reached  a  point  where  he  could  leave  the 
track.  The  proposition  asserted  in  the  com- 
plaint and  insisted  on  in  the  brief  Is,  because 
deceased  was  ejected  from  the  car,  this  gave 
him  the  right  to  pursue  his  journey  to  the 
next  station  on  the  track.  The  proposition 
is  wholly  untenable.  By  his  own  showing, 
plaintiff's  intestate  was  a  trespasser  at  the 
time  of  his  injury.  This  complaint  then 
avers  that  the  train  came  np  behind  him, 
without  warning,  and  ran  ov6r  him,  "after 
discovering  the  perilous  position  of  plaintiff's 
intestate,  or  after  they  ought  to  have  discov- 
ered it  by  the  exercise  of  reasonable  dili- 
gence." The  defendant  owed  no  duty  to  be 
on  the  lookout  for  plaintiff's  intestate  at  the 
time  and  place  he  was  injured.  Unless  de- 
fendant's agents  were  guilty  of  willful  wrong 
or  such  wanton  negligence  as  to  be  its  equiv- 
alent, plaintiff  could  not  recover  under  the 
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averments  of  the  second  count  Consldor- 
ing  tbe  complaint  as  containing  but  one 
count,  the  criticisms  placed  upon  It  are  more 
apparent 

The  questiong  presented  hy  the  demurrer 
are  fully  discussed  in  the  case  of  Ballroad 
Co.  T.  Markee  (Ala.)  15  South.  511. 

Affirmed. 


(M  Fla.  Ul) 

HEYBS  T.  STATE. 
(Supreme  Court  of  Florida.    July  27,  1894.) 

PCBUOATIOK  OF  ObSCBNB  PaPBBS  —  BUFPICIBNOT 

or  Indictment. 

1.  An  indictment  under  section  2620,  Rev. 
8t,  which  cliarges  the  accused  with  publisliiiig 
and  distributing  an  obscene  pa.per  containing  an 
obscene  fignre  or  picture,  should  set  out  such 
paper  in  haec  verba,  or  give  such  description  of 
the  same  as  decency  j)ermits. 

2.  An  indictment  which  fails  to  give  sndi 
description  of  the  obscene  paper,  figure,  or  pic- 
ture as  is  prescrilied  in  the  preceding  heednote, 
and  fails  to  give  any  description  of  the  same 
sufficient  to  advise  the  defendant  of  the  nature 
of  the  charge  and  accusation  against  him,  is 
fatally  defective,  and  such  defect  is  not  cured 
by  a  verdict  of  guilty. 

8.  Our  statute  (section  2802,  Kev.  St) 
which  provides  tliat  an  indictment  shall  be  ad- 
judged good  which  charges  a  crime  substan- 
tially in  the  language  of  the  statute  was  not 
Intended  to  obviate  the  necessity  of  stating  the 
(drcumstances  which  constitute  the  definition  of 
the  offense  charged,'  when  necessary  to  advise 
the  prisoner  of  the  nature  of  the  charge  against 
him. 

4.  The  Indictment  in  this  case  seeks  to 
charge  the  defendant  with  publishing  and  dis- 
tributing an  obscene  paper  containing  an  ob- 
scene figure  or  picture.'  It  does  not  set  out  the 
paper,  figure,  or  picture  in  haec  verba,  or  by  any 
certain  description,  or  give  any  excuse  for  fail- 
ure to  do  so.  Held,  that  said  indictment  was 
vague,  indefinite,  and  uncertain;  that  it  charged 
no  offense;  that  it  exposed  the  defendant  to  a 
second  prosecution  for  the  same  offense;  and 
diat  no  Judgment  should  be  entered  upon  a  con- 
viction obtained  upon  the  same. 
(Syllabus  by  the  Court.) 

Kmr  to  circuit  court,  St  Johns  coimty;  R. 
M.  Call,  Judge. 

James  Reyes  was  convicted  of  improperly 
printing  books  and  pamphlets,  In  violation  of 
Rev.  St  g  2620,  and  brings  error.     Reversed. 

M.  0.  Jordan  and  W.  A.  MacWlIliams,  for 
plaintiff  In  error,  wmiam  B.  Lamar,  Atty. 
Gen.,  for  the  State. 

lilDDON,  C.  J.  Tbe  plaintiff  In  error  was 
indicted  imder  section  2620  of  the  Revised 
Statutes  of  Florida,  against  improperly  print- 
ing, etc.,  obscene  boolcs,  pamphlets,  pap«rB, 
etc.  1*6  indictment,  after  omitting  the  pre- 
liminary part  thereof,  was  in  the  following 
words:  "That  one  James  Reyes,  late  of  the 
county  of  St  Johns  and  state  of  Florida,  on 
the  23d  day  of  January,  in  the  year  of  our 
Lord  1894,  in  the  county  and  state  aforesaid, 
did  then  and  there  print,  publish,  and  distrib. 
Hte  certain  printed  and  wi'Itten  paper  contain- 
ing obscene  language  and  an  obscene  figure 
or  picture,  manifestly  tending  to  the  corrup- 
tion of  the  morals  of  youth,  c<mtru7  to  the 


form  of  the  statute  In  such  case  made  and 
provided,  and  against  the  pence  and  dignity 
of  the  state  of  Florida." 

A  trial  was  had  at  the  spring  term,  1894, 
of  the  circuit  court  of  St  Johns  county,  at 
which  the  defendant  was  convicted.    A  num- 
ber of  assignments  of  error  are  made,  predi- 
cated  upon  various  rulings   of  the  circuit 
comrt.    Upon  the  view  we  take  of  the  case. 
It  is  only  necessary  to  pass  npon  one  of  them, 
which  is  the  nlntli,  and  relates  to  the  refusal 
of  the  court  t)elow  to  grant  defendant's  mo- 
tion   in    arrest    of   Judgment    Among    the 
grounds  of  this  motion  we  need  to  pass  only 
upon  the  third,  fourth,  and  fifth.    In  sab- 
stance,  all  of  these  grounds  alleged  that  the 
indictment  is  insufficient;    that  it  does  not 
charge  any  offense  under  the  laws  of  the 
state  of  Florida,  and  does  not  apprise  the  de- 
fendant of  the  true  character  of  the  charge 
Intended  therein  so  as  to  enable  him  to  pre- 
pare his  defense;    and  that  it  was  not  so 
framed  as  to  protect  the  defendant  from  a 
second  prosecution  for  the  same  offense.    All 
of  these  objections  were  well  taken.    The  mo- 
tiim  should  have  been  granted,  and  the  Judg- 
ment arrested.    Tbe  indictment  wholly  fails 
to  set  oat  in  haec  verba,  or  to  grive  any  de- 
scription whatever  of,,  the  alleged  "printed 
and  written  paper  containing  obscene  lan- 
guage   and    an   obscene  figure  or  picture," 
which  It  charges  the  defendant  with  printing, 
publishing,  and  distributing.    The  authorities 
are  practically  unanimous  that  such  an  In- 
dictment is  insufficient    The  case  assimilates 
itself  very  much  to  a  charge  of  forgery,  in 
which  the  allied  paper  or  instrument  must 
be  set  out  in  haec  verba,  or  according  to  its 
tenor.     Some  of  the  authorities  hold  that  the 
paper,  in  a  case  of  this  kind,  must  be  set  out 
in  haec  verba,  or  some  reason  given  for  the 
fiillure  to  do  so,  or  there  must  be  an  aver- 
ment that  tbe  matter  of  the  paper  is  so  cify- 
scene  that  It  would  be  Improper  to  place  It 
upon  the  records  of  the  court.    The  wdght  of 
authority  is,  however,  that  matter  of  the  ob- 
scene paper  or  picture  need  not  be  set  out  in 
haec  verba,  which  might  be  very  difficult 
especially  in  the  case  of  a  figure  or  picture, 
but  that  a  specific  description  of  the  same 
must  I)e  given,  or  an  excuse  for  not  setting 
out  the  same,  as  mentioned  in  the  last  sen- 
tence above.   The  indictment  should  give  such 
description  of  tbe  paper,  figure,  or  picture  as 
decency  permits.    Falling  to  comply  with  the 
requirements   mentioned,    the   indictment   is 
fatally  defective,  and  the  defect  is  not  cured 
by  the  vordlct  in  the  case.     17  Am.  &  Eng. 
Enc.  Law,  p.  10,  note  3,  and  authorities  cited; 
Thomas  v.  State,  103  Ind.  419,  text  426,  2  N. 
E.  808;  State  v.  Hanson,  28  Tex.  232;  McNair 
V.  People,  80  111.  441;    Com.  v.  Holmes,  17 
Mass.  336;  State  v.  Brown,  27  Vt  619;  Com, 
V.  Tarbox,  1  Cush.  66;   1  Blsh.  Cr.  Proc.  496. 
The  words  used  in  the  indictment  are  in  the 
very  language  of  the  statute.    In  this  case, 
however,  this  Is  not  sufficient    The  indict- 
meat  alieald  state  the  Gricnmstances  which 
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constitute  the  definition  of  tbe  offense.  Fall- 
ing to  do  so,  no  Judgment  can  be  entered 
upon  the  verdict  Stevens  v.  State,  18  Fla. 
903;  Hamilton  v.  State,  30  Fla.  229, 11  South. 
623. 

In  arriving  at  our  conclusions  herein,  we 
have  not  overlooked  the  provisions  of  our 
statute  (section  2S92,  Rev.  St)  which  provides 
"that  every  indictment  shall  be  deemed  and 
adjudged  good  which  charges  the  crime  sub- 
stantially In  the  language  of  the  statute."  It 
could  not  have  been  the  Intention  of  the  stat- 
ute that  an  indictment  would  be  sufficient 
which  gave  a  defendant  no  Information  of 
tbe  charge  against  him  sufficient  to  enable 
him  to  prepare  his  defense.  Such  a  con- 
struction put  upon  it  would  be  in  conflict  with 
the  eleventh  section  of  the  bill  of  rights  of 
our  constitution,  which  provides  that  every 
person  accused  of  crime  "shall  be  heard 
*  *  *  to  demand  the  nature  and  cause  of 
the  accusation  against  him."  This  point  was 
involved  In  the  case  of  McNalr  v.  People,  89 
HI.  441.  The  state  of  Iliuols  has  a  statutory 
provision  almost  identical  with  our  statute 
Just  cited,  but  it  was  held  in  that  case  that 
the  statute  did  not  dispense  with  the  necessi- 
ty of  giving  some  specific  description  of  the 
alleged  obscene  paper.  The  statute  and  the 
indictment  in  that  case  were  very  similar  to 
the  statute  and  Indictment  now  under  con- 
sideration. We  think  the  Indictment  so  in- 
definite In  its  terms  that  the  defendant  might 
be  exposed  to  danger  of  a  second  prosecution 
for  the  same  offense. 

The  Jndgment  of  the  court  below  is  re- 
versed, with  directions  that  ^le  indictment 
against  the  defendant  be  quashed,  and  that 
he  be  discharged  from  further  prosecution  un- 
der the  same. 

(34  ru.  S6) 

DirVAL  T.  HUNT  et  aL 

(Supreme  Court  of  Florida.    July  19,  1894) 

Dbatb  bt  Wronofcl  Act — Plea.diko— Parties— 

DSPBNDBNTS  FOK  SUPPORT  — DAMAQES  —  NeQLI- 

OBSCB  OP  Fellow  Servant — Ck>NSTRnc!TioN  of 
Statotb  Adopted  from  AsorabR  State. 

1.  In  actions  for  damages  caused  by  negli- 
gence, while  it  is  not  necessary  that  the  dec- 
laration should  set  out  the  facts  that  tend  to 
establish  the  negligence  complained  of,  yet  it 
is  requisite  in  all  such  cases  to  allege  facts 
sufficient  to  point  out  the  wroDgf  nl  act  of  com- 
mission or  omission  that  constitutes  the  negli- 
gence relied  upon  for  recovery. 

2.  Our  statute  granting  the  right  of  action 
for  death  by  wrongful  act  or  negligence  confers 
tbe  right  exclusively  (1)  upon  the  widow  or 
husband,  as  the  case  may  be;  and,  if  there  be 
neither  of  these,  then  (2)  upon  the  minor  child 
or  children;  and,  if  there  is  neither  widow  nor 
husband  nor  minor  child,  then  (3)  upon  such 
person  or  persMis  who  are  dependent  for  a  sup- 
port upon  the  person  killed;  and,  if  there  is  no 
one  belonging  to  either  of  the  above  tliree 
classes,  then  Gaatly)  upon  tlie  executor  or  ad- 
ministrator of  the  person  killed.  The  existence 
of  the  right  of  action  in  any  of  these  classes 
of  persons,  in  the  numerical  order  named,  com- 
mencing with  the  second  class,  is  wholly  de- 
pendent upon  the  fact  whether  there  is  any 
person  in  ease  l>eloiiging  to  any  of  the  classes 


who  are  eiven  by  the  statute  the  precedent 
riglit  over  nim  to  maintain  tlie  action.  The  ex- 
istence or  nonexistence  of  any  one  having  tlie 
precedent  right  of  action  under  the  statute 
enters  into  the  very  substance  of  the  right  of 
action  itself  when  instituted  by  any  of  the 
named  classes  of  persons  after  the  nrst;  and 
when  the  suit  is  brouglit  by  any  of  these  dif- 
ferent classes,  except  the  widow  or  husliand, 
the  declaration,  in  order  to  show  a  cause  of  ac- 
tion, should  affirmatively  show  the  nonexistence 
of  any  other  person  having  a  precedent  right 
of  action  over  the  plaintiff  under  the  statute. 

3.  When  the  suit  is  brouKht  in  such  cases 
by  a  person  who  bases  his  right  to  recover  up- 
on the  fact  that  he  is  a  dependent  upon  the  d^ 
ceased  for  suf^>ort  then  he  must  show,  regard- 
less of  any  ties  of  relationship,  or  strict  legal 
right  to  such  support,  that  he  or  she  was.  ei- 
ther from  the  dtsamllt^  of  age  or  nonage,  i^y»- 
ical  or  mental  incapacity,  coupled  with  the  lade 
of  pTopatr  means,  dependent  in  fact  upon  de- 
ceased for  a  support.  When  adults  claim  Ba<^ 
dependence  there  must  be,  because  of  some  of 
t)ie  disabilities  atiove  mentioned,  an  actual  ina- 
bility to  support  themselves,  and  an  actual  de- 
pendence upon  some  one  for  support,  coupled 
with  a  reasonable  expectation  of  support,  or 
with  some  reasonable  claim  to  support,  from  the 
deceased. 

4.  Suits  <Mi  behalf  of  minors,  in  such  cases, 
must  be  instituted  by  and  in  the  name  of  a 
next  friend. 

5.  Where  the  deceased  for  years  prior  to  his 
death  had  voluntarily  cared  for  and  supported 
his  aged  mother,  a  minor  sister,  and  a  minor 
niece,  all  of  whom  were  without  property  means 
of  support,  such  support  in  the  past  gave  them 
a  reasonable  expectancy  of  its  continuance  in 
the  future;  and,  when  coupled  with  the  dis- 
abling advanced  age  of  the  mother  and  the  dis- 
abling minority  of  the  others,  and  their  want 
of  property  means,  conferred  upon  them  the 
right  to  recover  under  the  statute  as  "depend- 
ents for  support;"  the  value  of  such  support 
for  the  mother  to  be  estimated  to  the  end  of 
her  expectancy  of  life,  and  for  the  minor  sister 
and  mece  up  to  their  arrival  at  their  ma- 
jority. The  fact  that  the  father  of  such  minor 
niece  was  alive,  and  physically  and  mentally 
able  to  maintain  her,  would  not  deprive  her  of 
the  right  to  recover  as  a  dependent  in  such 
case,  where  tbe  deceased  had  in  fact  main- 
tained and  snpported  her  from  her  earliest  in- 
fancy, and  her  father,  during  that  time,  had  not 
snpported  her,  and  had  no  property. 

6.  No  recovery  can  be  had  for  the  death  of 
any  one  caused  by  the  wrongful  act,  nesiigence, 
carelessness,  or  default  of  another,  unless  the 
wrongful  act,  negligence,  carelessness,  or  de- 
fault from  which  the  death  ensues  was  such  as 
would  have  entitled  the  deceased  person  to  a 
recovery  of  damages  had  death  not  ensued.  If, 
for  any  reason,  the  deceased  person  would  have 
been  defeated  or  barred  from  recovery  had  he 
been  alive  and  suing  for  personal  injury  only, 
then  the  same  reascm  or  cause  for  his  bar  (» 
defeat  will  bar  and  defeat  a  recoveir  for  his 
death  1)T  any  one  suing  on  that  behalf. 

7.  Chapter  3744  (act  approved  June  7, 1887) 
was  adopted  here  from  the  Code  of  the  state  of 
Georgia.  Besides  our  adoption  of  the  terms  of 
the  statute  itself,  according  to  the  well-settled 
rule,  we  also  adopt,  as  forming  an  integral  part 
of  the  same,  any  known  and  settled  construe- 
tlon  placed  thereon  by  tbe  courts  of  the  stats 
from  which  it  has  lieen  adopted,  in  so  far  as 
that  construction  is  not  inharmonious  with  the 
spirit  and  policy  of  omr  own  general  legislation 
on  the  same  subject. 

8.  Under  section  2  of  said  chapter  3744,  that 
is  as  follows:  "If  the  person  injured  is  himself 
an  employs  of  the  company,  and  the  damage 
was  caused  by  another  employe,  and  without 
fault  or  negligence  on  the  part  of  the  person 
injured,  bis  employment  by  the  company  shall 
be  no  bar  to  the  reooveiy,  and  no  ooatract 
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wblch  restricts  such  IlablUt?,  shall  be  legal  or 
binding," — one  empioyfi  of  a  railroad  company 
can  recover  of  the  employing  company  for  in- 
jury sustained  through  the  negligence  or  care- 
lessness of  another  employ^  of  the  same  com- 
pany, provided  he  be  without  fault.  To  entitle 
the  injured  employft  fo  a  recovery  in  such  a 
ciisp.  hc!  must  himself  be  entirely  free  from 
fault  or  negligence. 

9.  Under  this  provlsioii  of  the  statute  an 
employs  of  a  railroM  company  cannot  reoorer 
damages  from  such  company  for  injuries  sus- 
tained by  him  on  account  of  the  negligence  or 
carelessness  of  another  employe,  unless  wholly 
without  fault  himself,  even  though  in  per- 
forming the  act  that  results  in  the  injury  he 
was  acting 'under  the  orders  of  a  superior. 

10.  Where  an  employe  of  a  railroad  com- 
pany uses  defective  and  dangeront  tools  and 
appliances,  with  knowledge  of  their  defective- 
ness and  dangerousness,  and  is  injured  thereby, 
he  cannot  be  said  to  be  without  fault,  and  can- 
not recover  of  the  company,  under  this  stat- 
ute, even  though  his  use  of  them  was  by  the  di- 
rect command  of  a  superior  officer,  who  was 
also  an  employe  of  the  same  company. 

11.  Where  the  aged  mother  and  the  minor 
sister  and  minor  niece  of  the  deceased  are 
sning,  as  dependents  for  support,  for  recovery 
of  the  damage  sustained  by  them  through  the 
wrongful  death,  It  is  error  to  instruct  the  jury 
"that  there  Is  no  fixed  rule  or  standard  to  meas- 
ure the  damages  that  should  be  awarded,  bnt 
that  the  amount  thereof  rests  in  the  judgment 
and  discretion  of  the  jury;  and  that,  in  esti- 
mating the  damages,  they  shall  take  Into  con- 
sideration the  full  time  that  the  deceased  would 
probabljr  have  lived."  The  meaning  of  our 
statute  is  that  the  damages  to  be  awarded  are 
such  only  as  will  compensate  the  beneficiaries 
of  the  action  for  the  loss  resulting  to  them 
frMU  the  death.  In  estimating  the  damage  sus- 
tained by  the  mother  in  such  a  case  the  jury 
should  take  into  consideration  the  probable 
duration  of  the  joint  lives  of  herself  and  the 
deceased  son,  and  should  give  her  such  an 
amount  as  she,  from  the  proofs,  had  the  rea- 
sonable expectation  of  receiving  from  the  de- 
ceased during  the  time  that  she  would  proba- 
bly have  lived  jointly  with  him;  and  in  es- 
timating the  damage  in  such  case  accming  to 
the  minor  sister  and  minor  niece,  who,  by  rea- 
son of  their  minority,  are  entitled  to  sue  as 
dependents,  the  jury,  in  absence  of  proof  of  any 
other  disability,  mental  (»  physical,  except  that 
of  their  minority,  should  limit  their  finding  to 
such  an  amount  as  would  compensate  them  for 
the  loss  of  the  means  of  support  that,  from  the 
proofs,  they  could  reasonably  have  expected  to 
have  received  from  the  deceased  up  to  and 
until  they  arrived,  renectively,  at  the  age  of 
21  years.  Mortuary  tables  in  approved  use  are 
relied   upon   as    evidence   of   the   probable   ex- 

rtancy  of  life  of  the  various  persMis  inv<rived 
such  suits. 

12.  In  estimating  the  damages,  where  an  aged 
mother,  a  minor  sister,  and  a  minor  niece  of  the 
deceased  are  sning,  as  dependents  for  support, 
for  his  homicide,  the  Jnry  should  be  instructed 
to  inquire  from  the  proofs  what  would  be  a 
reasonable  support  for  the  mother  daring  the 
probable  remainder  of  her  natural  life,  and  for 
the  minws  until  they  arrive  at  their  majority, 
according  to  the  circumstances  in  life  of  the 
deceased  as  they  existed  at  his  death,  and  as 
they  may  be  reasonably  supposed  to  exist  In 
the  future,  in  view  of  his  character,  habits, 
occnpation,  and  prospects  In  life,  the  earnings 
he  received,  his  health,  age,  talents,  and  suc- 
cess in  life  in  the  pest,  as  well  as  the  amount 
of  aid  in  money,  property,  or  services  that  he 
was  accustomed  to  furnish  them  while  in  life; 
and  when  the  money  value  of  that  support  dur- 
ing the  period  named  has  been  found,  to  give, 
as  damages,  its  present  worth.  The  estimate 
thus  to  be  made  must  be  based  on  facts  in 
evidence^  and  must  be  confined  to  those  dam* 


ages  that  are  pecuniary  in  their  nature,  and 
that  result  from  Ote  death  of  the  deceased. 

(Syllabus  by  the  Court) 

Error  to  circuit  court,  Daval  county; 
Tames  M.  Baker,  Judge. 

Action  by  Ann  B.  Hunt  and  others  against 
H.  R.  Duval,  recelvo*  of  the  Florida  Rail- 
way &  Navigation  Company.  Judgment  for 
plaintiffs,  and  defendant  brings  error.  Re- 
versed. 

The  defendants  In  error,  Ann  B.  Hnnt  An- 
nie y.  Hunt,  Catherine  H.  Hunt,  Sarah  E. 
Hnnt,  and  Sealey  M.  Hunt,  by  her  next 
friend,  N.  8.  Updinrch,  in  May,  1889,  in  the 
capacity  of  dependents  for  support  uiran  Wil- 
liam J.  Hunt,  sued  the  plaintiff  in  error,  H. 
R.  Duval,  as  receiver  of  the  properties  of 
the  Florida  Railway  &  Navigation  Company, 
in  the  drcnlt  court  of  Duval  county,  for  dam- 
ages resulting  to  them,  as  such  d^>endentB, 
from  the  death  of  said  William  J.  Hunt,  al- 
leged to  have  been  brought  about  through 
the  negligence  of  such  receiver  In  the  opera- 
tion of  said  railway.  The  declaration,  after 
reciting  that  H  B.  Duval  had  been  appointed 
receiver  of  the  properties  of  the  Florida  Rail- 
way &  Navigation  Company  by  an  order  of 
the  circuit  court  of  the  United  States  for  the 
northern  district  of  Florida  In  certain  suits 
In  equity  therein  pending,  and  that  leave  had 
been  granted  by  said  United  States  court  toe 
the  institution  of  this  snlt  against  such  re- 
ceiver In  the  state  court,  alleges  In  two 
counts  as  follows:  (1)  "That  on  the  21st  day 
of  September,  A.  D.  1888,  the  plaintiffs,  and 
each  of  them,  were  dependent  npon  William 
Jackson  Hunt  for  support  and  maintenance. 
That  on  the  day  and  year  aforesaid  the  said 
William  J.  Hunt  was  an  employ^  of  the  said 
H.  R.  Duval,  as  such  receiver,  the  defend- 
ant, who  was  th«i  and  there  in  possession 
and  operating  the  railroad  of  said  com- 
pany, to  wit,  the  line  of  railroad  between 
Baldwin  and  Femandlna,  Florida;  and  the 
said  William  J.  Hunt,  being  then  and  there 
such  employe  of  the  said  receiver  on  the  line 
of  roihroad  aforesaid,  and  npon  a  train  of 
cars,  without  any  fault,  negligence,  or  care- 
lessness on  his  part,  was  killed  by  b^ng 
struck  with  an  iron  rail  through  and  by 
the  carelessness,  negligence,  and  default  of 
the  said  defendant  and  bis  agents  and  em- 
ployes; and  that  the  said  carelessness,  neg- 
ligence, and  default  of  the  said  defendant 
was  such  as  would  have  entitled  blm,  the 
said  William  J.  Hunt,  to  maintain  an  action 
for  damages  In  respect  thereof  had  his  death 
not  ensued,— to  plaintiffs'  damages  of  $20,- 
000,  which,  though  often  requested,  defend- 
ant has  refused  to  pay."  (2)  "That  on  the 
21st  day  of  September,  A.  D.  1888,  the  plaln- 
ttffs,  and  each  of  them,  were  dependent  up- 
on William  J.  Hunt  for  supix>rt  and  main- 
tenance; and  on  the  day  and  year  aforesaid 
the  said  William  J.  Hunt  was  an  employ^ 
of  the  said  H.  R.  Duval,  as  receiver  afore- 
said, who  was  then  and  there  in  possession 
of  flind  operating  the  railroad  of  said  corn- 
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pany,  to  wit,  the  railroad  between  Baldwin 
and  Fernandlna,  Florida;  and  the  said  Wil- 
liam 3.  Hunt  being  then  and  there  employed 
by  said  receiver  to  perform  work  and  serv- 
ices on  a  train  of  cars  consisting  of  an  en- 
gine, tender,  and  flat  cars  loaded  with  rail- 
road Irons  and  Iron  rails;  and  the  said  Wil- 
liam J.  Hnnt  being  then  and  there  upon  the 
said  train  of  cars  as  aforesaid,  between  Bald- 
win and  Fernandlna  aforesaid,  on  the  day 
and  year  aforesaid,  without  any  careless- 
ness, negligence,  or  fault  on  his  part,  and 
while  the  said  train  of  cars  was  In  motion, 
was  killed  by  being  struck  with  an  Iron  rail 
by  and  through  the  negligence,  carelessness, 
and  default  of  the  said  receiver  and  his 
agents  and  employes;  and  that  such  careless- 
ness and  negligence  and  default  of  the  said 
receiver  and  his  said  agents  and  employes 
was  such  that,  If  the  death  of  the  said  Wil- 
liam J.  Hunt  had  not  ensued,  he  would  have 
been  entitled  to  maintain  his  action  for  dam- 
ages in  respect  thereof,— to  plaintiffs'  dam- 
ages of  $20,000,  which,  though  often  request- 
ed, defendant  has  refused,  and  still  refuses, 
to  pay." 

After  the  refusal  by  the  court  to  grant  his 
motion  to  quash  the  writ  of  summons  and  to 
dismiss  the  cause  on  the  ground  that  the  suit 
was  by  a  next-  friend,  and  that  no  bond  and 
security  had  been  given  by  such  next  friend 
for  the  faithful  application  of  the  recovery 
in  such  suit,  the  defendant  pleaded:  (1)  The 
general  issue  of  not  guilty;  (2)  that  the  al- 
leged grievances,  if  any,  were  occasioned 
soldy  by  the  fault  and  negligence  of  the  said 
William  J.  Hunt. 

The  case  was  tried  upon  the  issues  thus 
made,  and  resulted  in  a  verdict  and  judg- 
ment for  the  plalntifFs,  from  which  the  de- 
fendant takes  writ  of  aror/ 

John  A.  Henderson,  for  plaintiff  In  error. 
H.  Bisbee,  for  defendants  In  error. 

TATLOR  J.  (after  stating  the  fiicts).  Tills 
Is  an  action  for  death  by  wrongful  act  under 
the  provisions  of  the  statute  of  February  28, 
1&S3  (chapter  3439),  and  Is  the  first  case  of 
the  kind  presented  in  our  court.  Had  the 
declaration  been  demurred  to,  we  have  no 
hesitancy  in  saying  that  we  would  have  been 
compelled  to  hold  that  it  was  entirely  insuffl- 
dent  In  its  allegations  aa  to  the  negligence 
charged  against  the  defendant  While  it  is 
not  necessary  in  a  declaration  to  set  out  in 
minute  detail  all  the  facts  that  tend  to  estab- 
lish the  negligence  complained  of,  yet  It  is 
requisite,  in  all  cases  of  this  kind,  to  allege 
facts  sufficient  to  point  out  the  wrongful  act 
of  commission  or  omission  that  constitutes 
the  negligence  relied  upon  for  recovery.  In  or- 
der that  the  defendant  may  know  what  he 
Is  called  npon  to  answer,  and  that  the  court 
may  be  able  to  say,  upon  the  pleading,  wheth- 
er that  which  is  set  up  and  relied  upon  as 
negligence  constitutes  negligence  In  law. 
Tbio  dedaratloB  here  does  not  come  up  to 


this  rule,  but  alleges  negligence  In  such  gen- 
eral terms  as  to  amount  to  the  assertion  of 
a  bare  conclusion  of  law,  without  pointing 
out  any  wrongful  act  of  commission  or  omis- 
sion on  the  defendant's  part  that  constitutes 
such  negligence.  Walsh  v.  Railway  Co.,  15 
South.  686  (decided  at  the  present  term).  So 
far  as  the  negligence  of  the  defendant  is  con- 
coTied,  the  parties,  plaintiffs  and  defendant, 
seem  to  have  postponed  the  allegata  of  the 
case  to  be  evolved  with  the  probata  thereof, 
out  of  the  evidence  submitted  at  the  trlaL 
The  case,  as  made  by  the  proofs,  is  briefly  as 
follows:  Ann  B.  Hunt,  the  mother,  with  her 
three  unmarried  daughters,  Annie  V.,  C!atber- 
ine  H.,  and  Sarah  A.,  and  her  grandchild, 
Celia  M.  Hunt,  and  her  son,  William  J. 
Hunt,  the  deceased,  all  lived  together  at  Cal- 
lahan, Fla.  William  3.  Hnnt,  the  son,  was 
35  years  of  age  at  the  time  of  his  death,  was 
unmarried,  and  had  been  for  years  contrib- 
uting his  wages  to  the  support  of  his  mother. 
Bisters,  and  niece  above  named.  At  the  time 
of  his  death  he  was  In  the  employ  of  the  de- 
fendant receiver  In  the  capacity  of  sectioD 
master  or  foreman  of  a  squad  of  section 
hands  on  the  Florida  Railway  &  Navigation 
Company's  line  of  road.  He  had  occopied 
the  position  of  section  master  for  three  or 
four  years,  and,  prior  to  his  promotion  to 
that  position,  had  for  many  years  been  in 
the  employ  of  the  said  road  as  a  common  la- 
borer or  shoveler.  At  the  time  of  his  death 
he  received  wages  at  the  rate  of  $42.50  per 
month.  On  the  21st  day  of  September,  1888, 
the  defendant  receiver,  through  his  employfi, 
C.  W.  Burroughs,  as  assistant  road  mast^, 
was  engaged  with  an  engine  and  some  20 
or  more  flat  cars  distributing  steel  rails  along 
the  road  to  renew  the  old  ones.  At  a  station 
called  Crawford,  In  the  afternoon  of  that 
day,  the  deceased,  William  J.  Hunt,  came  np 
with  his  squad  of  section  hands.  In  obedience 
to  the  orders  of  Burroughs,  to  go  with  the 
tiraln  to  bis  section,  distant  about  a  mile, 
there  to  distribute  rails  from  said  train. 
This  construction  train  waited  at  Oawford 
on  a  side  track  for  some  time,  until  after  the 
passage  of  a  passenger  train.  Burroughs, 
the  assistant  road  master,  had  charge  of  the 
construction  train  and  its  movements  nntU 
he  left  It  at  Crawford  to  take  the  passing 
passenger  train,  when  he  left  it  in  charge  <tf 
one  Hogan,  as  conductor;  but  before  leaving, 
because  of  delays  in  unloading  experienced 
In  removing  the  stanchions  that  held  the 
rails  on  the  flat  cars,  he  ordered  William  J. 
Hunt  to  remove  the  middle  stanchions  from 
the  cars  while  they  were  standing  there  at 
Crawford  waiting  for  the  passenger  train  to 
go  by.  Hunt,  in  obedience  to  this  order, 
while  the  train  was  standing  at  Crawford, 
In  the  daytime,  took  part  with  his  own  hands 
In  driving  out  the  middle  stanchions  from 
the  car  ux>on  which  be  afterwards  rode,  and 
upon  which  be  was  killed,  leaving  only  four 
stanchions  in  all  to  secure  the  rails  with 
which  the  car  was  loaded,  one  of  tbem  locat- 
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«d  near  each  ot  the  fonr  comers  of  the  car 
on  the  Bides.  There  Is  no  proof  that  the 
atauchions  were  removed  from  any  other  car 
In  the  train  but  this  one,  from  which  Hunt 
himself  removed  them.  After  the  passenger 
train  went  by,  the  constnictlon  train  pulled 
out  Hunt,  with  sev^al  others,  voluntarily 
rode  ui>on  the  car  from  which  he  had  re- 
moved the  stanchions.  After  going  about 
half  a  mile,  while  the  train  was  nuinlng  at 
the  rate  of  from  six  to  eight  miles  per  hour, 
and  after  it  bad  become  dark,  the  front  end 
of  a  rail  on  the  car  worked  out  from  be- 
hind the  stajQchion  on  the  right-band  front 
«nd  of  the  car,  and  feU  to  the  ground,  while 
the  other  end  of  the  rail  remained  upon  the 
«ar.  The  motion  of  the  car  poised  it  in  an 
upright  position  on  the  ground,  and  it  fell 
back  upon  the  car  from  which  it  first  fell, 
and  struck  Hunt,  killing  him  instantly.  The 
uncontradicted  evidence  of  one  of  the  wit- 
nesses for  the  plaintiffs  is  that,  while  Hunt 
was  engaged  in  removing  the  stanchions,  he 
<the  witness)  called  bis  attention  to  the  dan- 
ger there  was  In  so  doing.  To  which  Hunt 
replied  that  "it  was  orders."  The  proof  falls 
to  show  the  age  of  Ann  B.  Hunt,  the  plaintiff 
mother,  but  does  show  that  two  of  the  plain- 
tiff Bisters  are  over  21  years  of  age,  and  that 
the  other  plaintiff  sister  is  20  years  old,  and 
that  the  plaintiff  niece,  who  sues  by  next 
friend,  is  16  years  of  age;  that  all  of  them 
«xcept  the  mother  are  strong  and  healthy, 
and  able  to  do  various  kinds  of  remunerative 
work,  and  that  one  of  the  adult  sisters,  since 
Hunt's  death,  is  earning  $8  per  month,  and 
Another  one  of  them  $12  per  month.  The 
proof  shows  further  that  the  father  of  the 
plaintiff  niece  is  stUl  living,  and  is  strong 
and  healthy,  and  engaged  In  business,  and 
that  be  la  sober  and  industrious.  Ann  B. 
Hunt,  the  grandmother  of  this  child,  took  her 
to  live  with  her  when  she  was  quite  young, 
on  the  death  of  her  mother. 

Before  taking  up  the  main  points  of  the 
«ase,  we  will  dispose  of  a  preliminary  ques- 
tion upon  which  error  is  aaslKued.  Before 
pleading,  the  defendant  moved  to  quash  the 
writ  of  summons,  and  to  dismiss  the  cause, 
upon  the  ground  that  the  suit  was  by  a  next 
friend,  and  no  bond  or  security  had  been  giv- 
-en  by  the  next  friend  to  secure  the  faitiiful 
appropriation  of  the  amount  that  might  be 
recovered.  TUs  motion  the  court  overruled, 
And,  we  think,  with  propriety.  The  record 
shows  that  the  Judge  required  such  bond  to 
be  given,  and  we  And  that  the  next  friend  did 
execute  and  file  the  requisite  bond.  But, 
«ven  if  such  was  not  the  case,  the  omission 
by  the  next  friend  to  give  the  statutory  bond 
for  the  faithful  application  of  the  proceeds 
of  the  suit,  if  It  could  avail  a  defendant  as  a 
legitimate  ground  for  quashing  the  writ,  or 
for  dismissal  of  a  suit,  under  any  drcum- 
atanees,  could  not,  in  this  case,  have  Justified 
the  dismissal  of  the  suit  as  to  all  of  the  plain- 
tiffs, but  only  as  to  the  one  of  then)  rejure- 
rented  I^y  next  friend. 


Our  statute  (chapter  34S9,  approved  FelHra- 
ary  28,  1883)  granting  the  right  of  action  for 
damages  resulting  from  death  by  wrongful 
act,  though  similar.  In  its  main  features,  to 
the  original  English  statute  (9  &  10  Vict  c. 
93),  passed  in  1846,  popularly  known  aa 
"Lord  Campbell's  Act,"  and  to  the  statutes 
on  the  same  subject  adopted  by  the  various 
American  states,  differs  essentially  from  all 
of  them  in  respect  to  the  persons  to  whom 
the  right  of  action  is  given,  and  much  more 
pointedly  confines  the  recovery  to  the  dam- 
ages that  the  party  or  parties  entitled  to  sue 
have  sustained  by  reason  of  the  death.  The 
provisions  of  our  statute  necessary  to  be  no- 
ticed are  as  follows: 

"SecUon  1.  Whenever  the  death  of  any  per- 
son in  this  state  shall  be  caused  by  the 
wrongful  act,  negligence,  carelessness  or  de- 
fault of  any  individual  or  Individuals,  or 
by  the  wrongful  act,  negligence,  careless- 
ness or  default  of  any  corporation,  or  by 
the  wrongful  act,  negEligence,  carelessness  or 
default  of  any  agent  of  any  corporation  whoi 
acting  in  his  capacity  of  agent  of  such  cor- 
poration, and  the  act,  negligence,  careless- 
ness or  default  is  such  as  would,  if  death  had 
not  ensued,  have  entitled  the  party  injured 
thereby  to  maintain  an  action  for  damages 
in  respect  thereof,  then  and  in  every  such 
case  the  person  or  persons  who,  or  corpora- 
tion which,  would  have  been  liable  in  dam- 
ages If  death  had  not  ensued,  shall  be  liable 
to  an  action  for  damages,  notwithstanding 
the  death  shall  have  been  caused  under  such 
circumstances  as  make  it  in  law  amount  to  a 
felony. 

"Sea  2.  Every  such  action  shall  be  brought 
by  and  in  the  name  of  the  widow  or  hus- 
band, as  the  case  may  be,  and  where  there 
is  neither  a  widow  or  husband  surviving  the 
deceased,  then  the  minor  child  or  children 
may  maintain  an  action;  and  where  there  ia 
neither  a  widow  or  husband,  or  minor  child 
or  children,  then  the  action  may  be  main- 
tained by  any  person  or  persons  dependent 
on  such  person  killed  toe  a  support;  and 
where  there  is  neither  of  the  above  class  of 
persons  to  sue,  then  the  action  may  be  main- 
tained by  the  executor  or  administrator,  as 
the  case  may  be,  of  the  person  so  killed;  and 
in  every  such  action  the  Jury  shall  give  such 
damagies  as  the  party  or  parties  entitlfxl  to 
sue  may  have  sustained  by  reason  of  the 
death  of  the  party  UUed;  provided  that  any 
action  instituted  under  this  act,  by  or  In  be- 
half of  a  person  or  persons  under  twenty-one 
years  of  age,  shall  be  brought  by  and  In  the 
imme  of  a  next  friaid." 

The  original  English,  or  Lord  Campbell's, 
act,  and  the  majority  of  the  state  statutes, 
give  the  right  of  action  in  the  first  instance 
to  the  executor  or  administrator  of  the  de- 
ceased for  the  use  of  the  persons  beneficially 
Interested;  but  our  Florida  statute  gives  the 
right  of  action  In  such  cases  (1)  to  the  widow 
or  husband,  as  the  ease  m^iy  b^;  and.  if  there 
be  neither  of  titeae,  then  (^)  to  tb^  minor 
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child  or  cLiIMren;  and,  where  there  is  neither 
a  husband,  nor  widow,  nor  minor  child,  then 
(8)  to  any  person  or  persons  who  are  depend- 
ent for  a  support  npcm  the  person  killed;  and, 
if  there  is  no  one  belonging  to  either  of  the 
above  three  classes,  then  (lastly)  to  the  exec- 
utor or  administrator  of  the  person  killed. 
From  tl^e  terms  of  our  statute  itself,  and  by 
the  Judicial  construction  placed  upon  similar 
statutes,  the  existence  of  the  right  of  action 
In  any  of  these  named  classes  of  persons, 
commencing  with  the  second  class  above,  is 
wholly  dependent  upon  the  fact  whether 
there  is  any  person  in  esse  belonging  to  any 
of  the  classes  who  are  given  by  the  statute 
the  precedent  right  over  him  to  maintain  the 
action.  For  example,  if  there  is  in  exist- 
ence a  legal  widow  of  the  deceased,  then  she 
alone  has  the  right  of  action,  and  no  right  of 
action  vests  in  either  minor  children,  depend- 
ents, or  personal  representatives;  and,  if 
there  is  neither  husband  nor  widow,  but  a 
minor  child,  such  minor  child  would  alone 
have  the  right  to  recover,  and  dependents,  as 
such,  and  personal  representatives,  would 
not  have  any  right  to  recover.  The  existence 
or  nonexistence  of  any  one  having  the  preced- 
oit  right  of  action  under  the  statute  enters 
Into  the  very  substance  of  the  right  of  action 
Itself  when  instituted  by  any  of  the  named 
classes  of  persons  after  the  first;  and  when 
the  suit  is  brought  by  any  of  these  classes, 
except  the  widow  or  husband,  the  declara- 
tlon,  in  order  to  show  a  cause  of  action, 
should  affirmatively  show  the  nonexistence 
of  any  other  person  having  a  precedent  right 
of  action  over  the  plaintiff  under  the  stat- 
ute. Barker  v.  Bailroad  Co.,  91  Mo.  86,  14 
S.  W.  280;  Oibbs  y.  City  of  Hannibal,  82  Mo. 
143;  Tiff.  Death  Wrongf.  Act,  S  116,  and  cita- 
tions. 

As  the  ages  of  the  plaintiffs  in  actions  of 
this  kind,  and  other  circumstances  connected 
with  their  individuality,  enter  so  dosely  into 
and  become  such  a  material  factor  in  reg- 
ulating the  amount  of  the  recovery  in  each 
particular  case,  and  are  so  closely  inters 
woven  with  the  question  of  damages,  it  be- 
comes a  matter  of  great  importance  in  every 
ease  of  this  kind.  I>oth  for  the  prosecution 
and  defense,  to  see  to  It  that  the  proi)er 
plaintiffs  are  before  the  court  It  Is  objected 
in  this  case  that  some  of  the  plaintiffs  are 
not  shown  by  the  proofs  to  belong  to  that 
class  of  ipersons  denominated  by  the  stat- 
utes as  "dependents;"  that  they  are  not 
shown  to  belong  to  that  class  of  i>ersonB, 
within  the  contemplation  of  the  statute,  who 
are  or  were  dependent  for  a  support  upon 
the  deceased.  In  the  consideration  of  this 
question  as  to  who  are  to  be  deemed  de- 
pendents for  a  support  within  the  contem- 
plation of  the  statute,  we  find  ourselves  in 
an  entirely  new  field  of  Inquiry,  without  the 
help  of  any  Judicial  determination  in  point 
Our  statute,  as  before  shown,  stands  alone 
in  its  provision  giving  the  right  of  action 
to  thia  nndeflaed  class  of  persons.    A  Mis- 


souri statute,  prescribing  certain  safeguards 
to  be  used  in  mines  for  the  protection  of 
miners,  gives  the  right  of  action,  in  case  a 
death  ensues  from  failure  to  comply  with 
the  statutory  requisites,  to  persons  dependent 
upon  the  deceased  for  a  support  (Rev.  St  Mo. 
1889,  (  7074);  but,  after  diligent  search,  we 
find  no  judicial  definition  there  of  the  class 
of  persons  contemplated  by  their  statute 
under  the  generic  "dependents  for  a  sup- 
port" In  determining  the  question  we  are 
left  to  analogy,  and  to  the  intent  of  the 
statute,  to  be  gathered  from  its  entire  con- 
text In  granting  the  right  of  action  in 
such  cases  to  the  preferred  class  generlcally 
termed  "children."  we  find  that  the  stat- 
ute confines  the  right  to  minor  children; 
pointedly  omitting  adults  from  the  right  of 
action  Itself.  If  there  be  no  child  or  chil- 
dren of  the  deceased  who  are  below  the  age 
of  21  years,  then,  says  the  statute,  in  effect, 
we  pass  over  such  children  as  may  be  oyer 
the  age  of  21  years,  and  confer  the  right 
next  upon  such  persons  as  may  be  dependent 
for  a  support  upon  the  deceased.  We  are 
forced  to  conclude  from  this  pointed  omis- 
sion of  adults  from  the  preferred  class  term- 
ed "children"  that  the  lawmaking  power,  in 
conferring  the  new  right  of  action,  kept  in 
mind  the  rule  of  law  that  imposes  upon 
parents  the  duty  of  supporting  their  chil- 
dren until  they  arrive  at  the  age  of  21  years, 
when,  in  contemplation  of  law,  they  become 
able  to  care  for  and  support  themselves,  and 
when,  too,  they  are  freed  from  the  parental 
control,  becoming  masters  of  their  own  move- 
ments, time,  earnings,  and  proi>erty.  In  this 
case  we  have  two  adult  sisters  of  the  de- 
ceased as  plaintiffs  suing  in  the  capacity  of 
"dependents  for  a  support"  The  proofs  sub- 
mitted show.  In  reference  to  them,  that, 
though  their  deceased  brother,  during  his 
lifetime,  voluntarily  contributed  his  earnings 
towards  their  supx>ort  while  they  remained 
in  thriftless  idleness,  yet,  so  soon  as  the 
mainstay  of  their  idle  livelihood  is  cut  off, 
we  find  them  both,  not  only  able  to  do  so, 
but  actually  earning  larger  amounts  as 
monthly  wages  than  their  proportionate 
shares  would  have  been  of  their  deceased 
brother's  wages  had  every  dollar  of  It  been 
equally  divided  between  the  different  mem- 
bers of  his  household.  Had  the  deceased 
been  their  father,  instead  of  their  brother, 
standing,  as  to  them,  only  in  loco  parentis, 
it  is  quite  clear  that  they  could  not  have 
maintained  the  action.  But  again,  in  review- 
ing the  adjudications  of  other  courts  upon 
statutes  similar  in  the  main,  we  find  an  un- 
broken array  of  them  to  the  following  effect: 
That,  where  the  death  of  a  parent  Is  sued 
for  by  minor  children,  the  recovery  for  the- 
support  lost  to  such  children  by  the  death 
is  to  be  estimated  only  to  the  time  when 
such  children  arrive  at  their  majority;  and 
when  a  parent  sues  for  the  death  of  a  minor 
child  the  parent's  recovery  is  limited  to  the 
date  when  such  child  would  have  reached 
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his  majority,— thoB  recognizing  the  rule  of 
tbelaw  that,  as  between  parent  and  child, 
their  mutual  obligations  to  each  other  cease 
at  the  arrival  of  the  child  at  Its  majority. 
Tiff.  Death  Wrongf.  Act,  {{  100, 164,  and  cita- 
tions; Baltimore  &  R.  Turnpike  Road  v. 
State,  71  Md.  573,  18  AtL  884;  Baltimore  & 
O.  B.  Co.  V.  State,  33  Md.  542.  The  proof 
shows  these  two  plaintiffs,  the  adult  sisters, 
to  be  healthy  and  strong,  mentally  and  phys- 
ically, and  fully  able  to  support  and  maintain 
themselves.  They  were  not,  therefore,  in 
fact  dependent  for  a  support  upon  their  de- 
ceased brother;  and  we  do  not  think  that 
the  proofs  sustain  their  claim  to  liave  been 
such  dependents  upon  him  as  would  properly 
include  them  within  the  class  to  whom  the 
right  of  action  is  given  by  the  statute.  It 
would  be  overlooking  patent  legislative  in- 
tent for  us,  under  the  proofs.  Judicially  to 
range  physically  and  mentally  strong  and 
able  adults  in  the  category  of  dependents  en- 
titled to  sue,  when  the  statute  itself  pointed- 
ly leaves  them  out  when  conferring  the  right 
upon  the  children  of  the  deceased,  a  more 
highly  favored  class.  We  think  that  when 
the  suit  is  brought  by  a  person  who  bases 
his  right  to  recover  upon  the  fact  that  he 
is  a  dependent  upon  the  deceased  for  sup- 
port, then  he  must  show,  regardless  of  any 
ties  of  relationship  or  strict  legal  right  to 
such  support,  that  he  or  she  was,  either  from 
the  disability  of  age,  or  nonage,  physical 
or  mental  incapacity,  coupled  with  the  lack 
of  proi)erty  means,  dependent  in  fact  upon 
the  deceased  for  a  support  There  must  be, 
when  adults  claim  such  dependence,  an  ac- 
tual Inability  to  support  themselves,  and  an 
actual  dependence  upon  some  one  else  for 
support,  coupled  with  a  reasonable  expecta- 
tion of  support,  or  with  some  reasonable 
claim  to  support,  from  the  deceased.  We  do 
not  think  that  the  proofs  here  bring  the  two 
adult  plaintiff  sisters  of  the  deceased,  Anna 
V.  Hunt  and  Catherine  H.  Hunt,  within  the 
class  of  dependents  contemplated  by  the  stat- 
ute, and  the  recovery  in  their  favor,  under 
the  proofs  submitted,  was  unauthorized. 
Had  there  been  a  strong,  healthy,  adult 
brother  of  the  deceased,  fully  as  capable, 
mentally  and  physically,  as  was  the  deceased 
to  earn  a  livelihood,  but  who  contented  him- 
self, with  his  brother's  acquiescence,  to  live 
in  idleness  upon  the  fruits  of  his  brother's 
labor,  the  right  of  action,  as  a  dependent, 
could  have  been  claimed  for  him  with  as 
much  propriety,  within  the  contemplation  of 
the  law,  as  for  these  two  adult  sisters.  The 
proof  shows  further  that  one  of  the  plaintiff 
sisters,  Sarah  E.  Hunt,  was  only  20  years 
of  age  at  the  time  of  the  trial,  yet  the  action 
was  instituted  in  her  own  individual  name 
and  right,  and  so  was  the  recovery  had. 
Aside  from  the  elementary  rule  disabling  a 
minor  to  maintain  any  suit  in  its  own  name, 
the  impropriety  of  this  requires  no  other 
demonstration  than  a  bare  reading  of  the 
proviso  to  section  2  of  the  statute  quoted, 
V.1580.no.21— ^ 


that  mandatorily  requires  ere^  suit  of  this 
kind  on  behalf  of  a  minor  to  be  Instituted 
by  and  in  the  name  of  a  next  friend.  In  so 
far  as  the  question  of  the  right  to  sue  in  the 
capacity  of  dependents  for  support  is  con- 
cerned, we  think  that  the  proofs,  though  not 
so  full  and  clear  as  they  might  and  ought  to 
have  been,  are  sufficient  to  show  that  Ann 
B.  Hunt,  the  mother,  Sarah  E.  Hunt,  the 
minor  sister,  and  Celia  (or  Sealy)  M.  Hunt, 
the  niece  of  the  deceased,  did  occupy  such  a 
position  towards  him  as  would  properly  put 
them,  within  the  purview  of  the  law,  in  the 
class  of  dependents  for  support  who  have  the 
right  to  sue.  While  the  proof  is  fatally  defect- 
ive, as  we  shall  see  when  discussing  the  ques- 
tion of  damages,  In  its  failure  to  show  the  age 
of  Ann  B.Hunt,  the  mother,  still  it  is  sufficient 
to  show  that  she  was  without  property,  and 
that  she  is  probably  a  person  of  such  ad- 
vanced years  as  made  her  in  fact  dependent 
upon  her  son  for  support  during  the  remain- 
der of  her  life.  The  moral  obligation  resting 
upon  a  son  to  maintain  his  mother  in  her 
old  age,  coupled  with  the  fact  tliat  he  bad 
been  so  supporting  her  for  years;  gave  to 
her  such  a  reasonable  expectancy  of  his 
support  for  the  remainder  of  her  natural  life 
as  brings  her  entirely  within  the  rule.  The 
disability  of  minority  pf  the  sister  Sarah  E. 
Hunt  and  of  the  niece,  Celia  M.  Hunt,  cou- 
pled with  the  fact  that  they  had  been  cared 
for,  supported,  and  protected  by  the  deceased 
for  many  years  prior  to  his  death,  and  the 
want  of  property  means  of  support,  gave  to 
them  also  such  a  status  as  dependents,  and 
such  reasonable  expectancy  of  a  continuance 
of  such  support,  until  their  arrival  at  their 
majority,  as  gave  to  them  also  a  right  of 
action,  in  the  category  of  dependents  for 
support  The  proof  shows  that  the  deceased 
had  for  years  stood  as  to  them  in  loco 
parentis.  This  being  true,  so  far  as  the 
niece  is  concerned,  it  makes  no  difference 
that  her  own  father  is  alive,  strong,  and 
healthy.  He  has  not  in  fact  supported  her 
for  years.  The  deceased  uncle  did,  and  her 
reasonable  expectancy  was  that  he  would 
have  continued  to  do  so.  The  loss  sustained 
in  this  expectancy,  coupled  with  the  de- 
pendence of  her  minority  and  lack  of  means, 
gives  her  the  right  to  sue. 

Having  disposed  of  the  question  of  parties 
entitled,  under  the  statute,  to  maintain  the 
suit,  the  next  question  presented  for  dis- 
cussion is,  in  what  cases  at  this  kind  Is 
any  one  entitled  to  a  recovery,  regardless  of 
the  statutory  class  to  which  the  plaintifts 
may  belong?  We  have  the  answer  to  this 
question  in  the  plain  provisions  of  the  stat- 
ute itself.  In  order  to  warrant  a  recovery 
by  any  one  for  the  death  of  any  one  caused 
by  the  wrongful  act,  negligence,  careless- 
ness, or  default  of  another,  the  wrongful  act, 
negligence,  carelessness,  or  default  from 
which  the  death  ensues  must  be  such  as 
would  have  entitled  the  deceased  person  to 
maintain  an  action  for  damacea  bad  death 
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not  ensued.  If,  then,  a  case  Is  presented 
wherein  the  deceased  party  would  have  been 
defeated  or  barred  from  recovery  for  any 
reason,  had  he  been  alive  and  suing  for  per- 
sonal Injory  only,  then  the  same  reason  or 
cause  for  his  bar  or  defeat  will  bar  and  de- 
feat a  recovery  for  his  death  by  any  one 
suing  on  that  l)ehalf.  ;Pym  v.  Railway  Co., 
2  Best  &  S.  759;  Nellson  v.  Brown,  13  B.  I. 
651;  Tiff.  Death  Wrongf.  Act,  H  63-65,  and 
citations. 

It  is  asserted  in  the  briefs  of  the  plaintiff 
in  error  that  the  doctrine  of  comparative 
negligence,  under  chapter  3744,  Act  June  7, 
1887,  was  and  is  not  applicable  to  this  case; 
that  it  was  not  Invoked  or  considered.  We 
find  it  to  be  entirely  true  that  the  provisions 
of  this  act  were  not  Invoked  or  considered 
at  the  trial,  as  is  apparent  from  the  instruc- 
tions given,  but  we  cannot  overlook  the  fact 
that  the  proofs  In  the  case  bring  it  wltMn 
the  terms  of  that  act,  and  make  its  provi- 
sions the  law  of  the  case;  and  because  its 
provisions  were  so  entirely  igncx'ed  consti- 
tutes one  of  the  most  serious  errors  in  the 
trial  of  tile  cause.  The  provisions  of  this 
statute  are  as  follows: 

"Section  1.  That  no  i>er8on  shall  recover 
damages  from  a  railroad  company  for  injury 
to  himself  or  his  property  when  the  same 
Is  done  by  his  consent,  or  is  caused  by  bis 
own  negligence.  If  the  complainant  and  the 
agents  of  the  company  are  both  at  fault  the 
former  may  recover,  but  the  damages  shall 
be  diminished  by  the  Jury  trying  the  case  in 
proportion  to  the  amount  of  default  attrib- 
utable to  him. 

"Sec.  2.  If  the  person  Injured  Is  himself  an 
cmployd  of  the  company,  and  the  damage 
was  caused  by  another  employe,  and  with- 
out  fault  or  negligence  on  the  part  of  the 
person  injured,  his  employment  by  the  com- 
pany shall  be  no  bar  to  the  recovery,  and 
no  contract  which  restricts  such  liability 
shall  be  legal  or  binding." 

The  proof  shows  that  the  death  compris- 
ing the  foundation  of  this  suit  was  brought 
about  In  the  operations  of  a  railroad  com- 
pany; that  the  deceased  was  at  the  time  of 
his  death  an  employe  of  that  company,  or  of 
the  receiver  operating  the  road  in  the  com- 
pany's stead;  that  the  negligent  act  that  was 
the  proximate  cause  of  the  death  consisted 
in  the  use  at  the  time  by  the  operatives  of 
the  company  of  a  flat  car  loaded  with  iron 
rails  that  was  insn£9clently  equipped  with 
stanchions  to  secure  upon  the  car  Its  load 
of  rails;  that  the  Imperfectly  stanchioned  car, 
upon  which  the  death  occurred,  had  been 
properly  secured  and  equipped  with  stan- 
chions, but  that  the  deceased  himself,  with  his 
own  hands,  after  Joining. tbe  force  employed 
with  the  construction  train  In  distributing 
rails,  put  the  car  in  its  Imperfectly  stan- 
chioned' condition  by  removing  all  of  the 
stanchions  therefrom  except  four;  that  he 
did  this  by  the  order  of  anothor  employ^  of 
the  same  company,  but  who  was  a  superior 


officer  In  charge  of  the  construction  train  and 
Its  movements  and  operatives;  that  the  de- 
ceased, while  removing  the  stanclilons  from 
said  car,  was  cautioned  as  to  the  dangw  that 
would  attend  their  removal;  that  he  removed 
them  while  the  train  was  standing  still  on  a 
side  track  during  the  daytime;  that  be  after- 
wards, when  the  train  pulled  out,  voluntarily 
rode  upon  the  car  from  which  he  had  re- 
moved the  stanchions  to  the  point  where  he 
was  killed;  that  the  car  upon  which  he  rode, 
and  upon  which  he  was  killed,  was  tlie  only 
one  in  the  train  that  was  imperfectly  sup- 
plied with  stanchions;  tliat  the  only  defect- 
ive feature  of  the  car  consisted  in  the  alv 
sence  from  it,  wlille  loaded,  of  a  sufficioit 
number  of  movable  wooden  stanchions,  the 
iron  pockets  desigrned  to  hold  the  stanchions 
in  place  being  properly  constructed,  and  suf- 
ficient in  number.  Undo:  these  circumstan- 
ces it  became  very  questionable,  under  the 
provisions  of  section  2  of  the  act  above  quot- 
ed, and  the  construction  placed  thereon  by 
the  supreme  court  of  Georgia,  trora  whose 
statute  book  we  have  adopted  that  .provi- 
sion of  law,  whether  the  deceased  could  have 
maintained  an  action  bad  he  been  Injured  in- 
stead of  losing  his  life.  If  he  could  not 
have  recovered  for  personal  injury  under  the 
circumstances,  then,  as  before  shown,  no 
one  can  recover,  under  the  same  drcnmstan- 
ces,  for  his  death.  As  said  before,  our  leg- 
islature has  adopted  the  above-quoted  stat- 
ute totldem  verbis  from  the  statutes  of  the 
state  of  Georgia  (Code  6a.  1873,  H  3034. 
3036),  section  3034  b^ng  section  1  of  our 
act,  and  section  8036  being  section  2  of  our 
act  Besides  our  adoption  of  the  terms  of 
the  statute  Itself,  according  to  the  well-set- 
tled rule,  we  also  adopt,  as  forming  an  In- 
tegral part  of  the  same,  any  known  and  set- 
tled construction  that  liad  been  placed  there- 
on by  the  courts  of  the  state  from  which  it 
has  been  adopted.  In  so  far  as  tliat  construc- 
tion is  not  Inharmonious  with  tbe  spirit  and 
policy  of  our  own  general  legislation  on  the 
same  subject  End.  Interp.  8t  f  371;  Brennan 
V.  People,  10  Mich.  169;  Pangbom  ▼.  West- 
lake,  36  Iowa,  546;  Draper  v.  Emnson,  22 
Wis.  147;  Com.  v.  Hartnett,  8  Gray,  450; 
Marqneze  t.  Caldwell,  48  Miss.  23.  Section 
2  of  this  act,  before  its  adoption  here,  had 
received  a  well-settled  construction  by  the 
supreme  court  of  Georgia  to  the  ^ect  that 
it  gives  to  the  employes  of  a  railroad  com- 
pany a  right  to  recover  of  the  master  for 
injury  sustained  through  the  negligence  or 
carelessness  of  coemployes,  or  other  employes 
of  the  same  master,  In  cases  where  tbe  in- 
jured employe  Is  without  fault;  but  to  war- 
rant a  recovery  in  such  cases  the  injured  em- 
ploye must  be  entirely  free  from  fault  or 
negligence.  Any  fault  or  negligence  on  his 
part  will  prevent  a  recov«y-  Rowland  v. 
Cannon  (decided  In  1806)  85  Oa.  106;  Bail- 
road  Co.  V.  Bishop  (1873)  50  Ga.  466;  Camp- 
bell T.  Ralbnad  Go.  (1874)  68  Qa.  488;  Sears 
T.  Railroad  Co.  (18719  Id.  680;  Johnson  t. 
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Railroad  Go.  (1875)  S5  Oa.  188.  In  Railroad 
Go.  T.  Adams,  55  Ga.  279  (decided  in  1875), 
where  the  plaintiff  sought  to  recover  for 
personal  injury,  the  facts  were  that  the  plain- 
tiff, an  employ^  of  the  defendant  company, 
while  riding  on  a  damp  car  with  other  em- 
ployte  and  one  Bennett,  the  section  master 
over  them,  was  ordered  by  the  section  mas- 
ter, while  the  car  was  in  motion,  to  get  back 
on  the  car,  and  get  his  coat  and  backet,  so  as 
to  be  ready  to  get  off  at  plaintiff's  shanty  close 
by.  In  stepping  around  in  obedience  to  this 
order,  his  foot  slipped,  causing  him  to  fall 
in  front  of  the  car,  which  ran  upon  him,  in- 
flicting s«rions  Injuries.  On  these  facts  the 
trial  court  gave  to  the  jury  the  following 
charge:  "If  yon  find  that  Bennett,  from  the 
evidence,  had  authcarlty  to  employ  and  dis- 
cbarge the  bands  undw  him,  and  had  author- 
ity over  plaintiff  with  power  to  discharge 
him  for  disobedience  of  orders,  and  you  fur- 
ther find  from  the  evidence  that  the  Injury 
was  caused  by  the  order  or  direction  of 
Bennett,  then  plaintiff  is  not  precluded  from 
recovering,  even  though  he  was  guilty  of 
some  wrong  or  fault  himself  which  contrib- 
uted to  the  injury."  The  supreme  court,  in 
passing  upon  this  charge,  says:  "This  bharge 
of  the  court  was  error.  Whilst  the  statute 
aothorlzes  an  employs  of  a  railroad  company 
to  sue  It  to  recover  damage  for  an  injury 
caused  by  the  negligence  of  another  empIoy6 
of  the  company,  still,  to  entitle  the  plaintiff, 
as  such  employs,  to  recover  at  all  against  the 
company,  he  must  be  without  fault  or  negli- 
gence on  his  part  The  statute  makes  no  dis- 
tinction between  the  grades  or  classes  of  em- 
ployes of  a  railroad  company,  and  therefore 
the  courts  are  not  authorized  to  recognize  any 
such  distinction  so  as  to  enable  the  plaintiff 
to  recover  on  the  principle  of  contributory 
negligence,  as  assumed  In  the  charge  of  the 
court"  This  decision  was  followed  and  ap- 
proved In  1882  by  the  same  court  In  Baker 
V.  Raihnad  Co.,  68  (3a.  699.  The  facts  in 
that  case  were  that  the  plaintiff,  an  employe 
of  the  defendant  company,  was  engaged  with 
other  employes,  under  the  direction  and  con- 
trol of  a  section  master,  in  cutting  an  iron 
rail  in  two  with  imperfect  worn,  and  de- 
fective tools  that  he  knew  to  be  so  defective; 
but  he  used  them  on  this  occasion  by  the 
immediate  order  of  his  superior,  the  section 
master.  A  small  piece  of  iron  flying  off  from 
the  defective  tools  he  was  using  struck  him 
in  tbe  eye,  seriously  Injuring  him.  He  sued 
the  company  for  the  injury  sustained.  The 
court  in  its  opinion,  says:  "The  evidence  In 
this  case  of  the  plaintiff  establishes  the  fact 
that  he  was  aware  the  implements  he  was 
engaged  in  using  were  unflt  and  unsuitable 
and  dangerous,  and  with  this  knowledge  he 
took  the  risk.  Can  it  be  s^d  he  was  fault- 
less? But  did  the  fact  that  he  undertook 
this  dangerous  duty  by  the  Immediate  ord» 
of  his  superior  (the  boss  trackman)  excuse 
him,  and  lelleve  him  from  the  rule  that  he 
most  be  without  fault  or  negligence?  This 


proposition  was  given  In  tbe  case  of  Rail- 
road Co.  V.  Adams,  supra,  by  tbe  circuit 
judge,  but  he  was  reversed,  and  this  court 
held  that  an  employe  cannot  recover  damages 
from  a  railroad  company  for  injuries  sus- 
tained by  him  on  account  of  the  negligence 
of  a  coemployfi,  unless  without  fault  him- 
self, even  though  In  performing  the  act 
which  resulted  in  the  injury  he  was  acting 
nndor  the  orders  of  a  superior."  To  the 
same  effect  is  the  case  (decided  in  February, 
1883)  of  Bell  V.  Raih-oad  Co.,  70  Ga.  566,  and 
Raih-oad  Co.  v.  Haslett  74  Oa.  69.  In  tbe 
case  of  Ralhroad  Co.  v.  Maloy  (decided  in 
1886)  77  Ga.  237,  2  S.  B.  941,  whore  a  parent 
was  suing  for  the  death  of  her  minor  son, 
who  was  an  employe  of  the  defendant  com- 
pany, the  court  holds  that  the  provisions  of 
section  1  of  our  act  do  not  apply  to  em- 
ployes of  railroads  so  as  to  permit  tbem  to 
recover  where  they  are  at  fault,  and  to  dimin- 
ish the  amount  of  the  recovery  in  proportion 
to  the  fault  attributable  to  them;  that  in  or- 
der to  recover,  they  must  be  free  from  fault; 
and,  If  the  injury  Is  sustained  In  consequence 
of  any  fault  or  negligence  on  their  part 
they  cannot  recover;  and  that  where  a  suit 
is  brought  by  the  parent  of  a  minor  employ^ 
to  recover  for  the  killing  of  her  son,  the 
parent  could  not  recover  unless  he  could  have 
done  so  if  he  were  In  life.  There  is  nothing 
in  these  interpretations  of  the  Georgia  stat- 
ute by  the  supreme  court  of  that  state  that 
is  discordant  with  tbe  spirit  and  policy  of 
our  own  general  legislation;  and,  according 
to  the  settled  rule  of  construction  already 
announced,  those  interpretations  are  to  t>e 
deemed  as  having  been  adopted  by  our  law- 
makers along  with  the  terms  of  tiie  statute 
Itself,  as  integral  parts  thereof;  and  it  be- 
comes omr  duty  to  so  hold.  Under  these  de- 
cisions, with  the  proofs  in  hand,  we  do  not 
see  how  the  plaintiffs  here  can  legally  recov- 
er. The  deceased  was  an  employe  of  the  de- 
fendant He  used  a  defectively  stanchioned 
car,  with  knowledge  of  its  defective  and 
dangerous  condition,  himself  aiding  In  ren- 
dering it  defective.  The  defendant  had  done 
Its  duty  in  supplying  perfectly  constructed 
and  securely  stanchioned  cars,  and  had  no 
direct  instrumentality  in  putting  the  car  in 
its  temporarily  defective  condition.  It  was 
rendered  temporarily  defective  by  an  ill-ad- 
vised order  from  another  employe  of  the  same 
defendant  who  was  a  superior  officer,  it  Is 
true,  but  under  these  repeated  decisions,  it 
makes  no  difference  under  this  statute. 
Where  an  employe  uses  dangerous  and  de- 
fective appliances  with  knowledge  of  their 
dangerousness  and  defectiveness,  he  cannot 
recover,  even  though  be  uses  them  by  the 
direct  command  of  a  superior,  who  is  also 
an  employe  of  the  same  company.  In  the 
language  of  tbe  Georgia  decisions,  the  stat- 
ute makes  no  distinction  between  the  grades 
or  classes  of  employes  whose  negligence  may 
be  the  proximate  cause  of  the  injury,  and 
therefore  the  courts  are  not  authorized  to  rec- 
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ognlze  any  such  distinction  when  testing  tbe 
question  of  fault  or  negligence  on  tlie  part  of 
tile  employe  receiving  the  injury. 

On  the  question  of  damages  the  court  gave 
the  following  charge:  "The  amount  of  dam- 
ages, if  you  find  for  the  plaintiff,  rests  In  your 
judgment  and  discretion.  There  is,  in  such 
a  case  aa  this,  no  fixed  rule  or  standard  to 
measure  the  damages  that  should  be  award- 
ed the  plaintiffs,  if  you  find  in  their  favor. 
Tou  should  take  into  consideration  the  age, 
health,  habits,  industry,  capacity  for  busi- 
ness, and  probable  time  deceased  would  have 
lived  In  the  ordinary  course  of  events,  and 
award  the  plaintiffs,  if  you  find  in  their  favor, 
such  an  amount  as  will  compensate  them  for 
the  damages  they  have  sustained  by  reason 
K.I  the  death  of  William  X  Hunt."  This 
charge  is  assigned  as  error,  and  it  is  clearly 
erroneous,  according  to  the  terms  of  our  stat- 
ute Itself,  and  to  the  adjudged  cases  upon 
statutes  with  the  same  provisions  in  reference 
to  the  damages  to  be  recovered  in  such  cases. 
While  all  the  authorities  agree  that  it  is  al- 
most impossible  to  formulate  any  definite  rule 
for  the  assessment  of  the  damages  to  be  re- 
covered, still  there  are  certain  well-defined 
legal  principles  that  serve  aa  guides  to  the 
ascertainment  of  the  amount  to  be  awarded 
that  should  not  be  ignored;  and  we  find  no 
case  that  sanctions  the  broad  assertion  of 
this  charge  "that  there  is  no  fixed  rule  or 
standard  to  measure  the  damages  that  should 
be  awarded,  but  that  the  amount  thereof 
rests  In  the  Judgment  and  discretion  of  the 
Jury."  The  charge  is  fatally  defective,  too, 
in  practically  telling  the  Jury  that  in  esti- 
mating the  damages  they  shall  take  into  con- 
sideration the  full  time  that  the  deceased 
would  probably  have  lived.  The  language  of 
our  statute  on  the  subject  of  the  damages  to 
be  awarded  in  such  cases  is:  "And  in  every 
such  action  the  Jury  shall  ^ve  such  dam- 
ages aa  the  party  or  parties  entiUed  to  sue 
may  have  sustained  by  reason  of  the  death  of 
the  party  killed."  The  plain  meaning  of  this 
Is  that  the  damages  to  be  awarded  are  such 
only  as  will  compensate  the  beneficiaries  of 
the  action  for  the  loss  resulting  to  them  from 
the  death.  Take  the  case  in  hand  of  the 
aged  mother  plaintiff.  She  is  suing  here  for 
the  loss  of  her  support  that  she  has  sustained 
in  her  son's  death.  What  is  the  necessary 
limit,  as  to  time,  of  that  loss?  It  ends,  of 
course  with  her  death.  Upon  the  idea  that 
she  is  laboring  under  the  infirmities  of  old 
age,  she  is  permitted  to  sue  as  a  dependent. 
The  legally  recognized  probability  is  that  her 
life  would  have  come  to  an  end.  In  the  usual 
course  of  events,  many  years  in  advance  of 
that  of  her  son.  The  error  of  the  charge,  in 
permitting  her  to  recover  the  means  of  sup- 
port for  herself  during  all  the  years  of  her 
soc's  probable  life,— for  many  years,  in  all 
legal  probability,  after  she  had  ceased  to  ex- 
ist,—becomes  glaringly  apparent.  The  charge 
should  have  instructed  tbe  Jury  to  take  into 
consideration  the  probable  duration  of  the 


Joint  lives  of  herself  and  her  son,  and  to  gltm 
her  such  amount  as  atie,  from  the  proofs,  had 
the  reasonable  expectation  of  receiving  from 
her  son  during  the  time  that  she  would 
probably  have  lived  Jointiy  with  him.  For- 
dyce  V.  McCants,  51  Ark.  509,  11  a  W.  694. 
This  feature  of  the  charge  was  erroneous  also 
in  its  application  to  the  two  minor  plaintifCs 
that  were,  by  reason  of  their  minority,  held  to 
be  entitied,  under  the  proofs,  to  sue  as  de- 
pendents. The  Jury  should  have  been  in- 
structed, as  to  them,  in  the  absence  of  proof 
of  any  other  disability,  mental  or  phyidcal, 
that  would  have  rendered  them  dependent  in 
fact  beyond  the  period  of  their  minority,  that 
they  should  find  such  an  amount  as  would 
compensate  them  for  the  loss  of  the  means 
of  support  that,  from  the  proofs,  they  could 
have  reasonably  expected  to  have  recetved 
from  the  deceased  up  to  and  until  they  ar- 
rived, respectively,  at  the  age  of  21  year*. 
Ttnlttmore  &  R.  Turnpike  Boad  v.  States  71 
:.ld.  573^  18  Atl.  884;  Baltimore  &  O.  B.  Oa 
V.  State,  33  Md.  542,  and  41  Md.  268:  From 
this  view  of  the  law  it  becomes  apparent, 
as  before  stated,  that  the  proof  was  fatally 
deficient  in  not  giving  the  age  of  the  plaintiiX 
mother.  We  find,  too,  that  the  mortuary 
tables  In  approved  use  are  relied  upon  In 
such  cases  as  evidence  of  the  probable  ex- 
pectancy of  life  of  the  various  persons  In- 
volved in  such  suits.  Tiff.  Death  Wrongt 
Act,  {  174,  and  citations.  In  Railroad  Co.  v. 
Johnson,  38  Ga.  409,— a  case  where  a  widow 
sued  for  the  death  of  her  husband,- the  court, 
upon  the  question  of  damages,  says:  "In 
estimating  the  damages  in  a  case  where  the 
wife  is  suing  for  the  homicide  of  her  hus- 
band, who  was  without  fault,  the  Jury  are 
to  inquhre  what  would  be  a  reasonable  sup- 
port fOT  the  wife,  according  to  the  drcum- 
stances  in  life  of  the  husband,  as  they  existed 
at  his  death,  and  as  they  may  be  reasonably 
supposed  to  exist  in  the  future,  in  view  of  his 
character,  habits,  occupation,  and  prospeda 
in  life;  and,  when  the  annual  money  value 
of  that  support  has  been  found,  to  give,  aa 
damages,  its  present  worth."  Upon  the  gen- 
eral subject  of  damages,  in  cases  like  the  one 
in  which  the  above  enunciation  was  made.  It 
is  one  of  the  most  accurate  and  concise  for- 
mulations that  we  have  met  with  for  the 
guidance  of  Juries  in  estimating  the  damages. 
Amplifying  and  formulating  the  quoted  enun- 
ciation to  correspond  with  the  circumstances 
of  the  case  in  hand,  we  should  put  it  thus: 
In  estimating  the  damages,  where  an  aged 
mother,  a  minor  sister,  and  a  minor  niece  are 
suing  as  dependents  for  support  upon  the 
deceased,  for  his  homicide,  if  he  was  without 
fault,  the  jury  are  to  inquire  what  would  be 
a  reasonable  support  for  the  mother  during 
the  probable  remainder  of  her  natural  life, 
and  for  the  minors  until  they  arrive  at  their 
majority,  according  to  the  circumstances  in 
life  of  the  deceased  as  they  existed  at  his 
death,  and  as  they  may  be  reasonably  sup- 
posed to  exist  in  the  future^  la  view  oif  Us 
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character,  hablta,  oocnpation,  and  prospects 
in  life,  the  earnings  he  received,  his  health, 
age,  talents,  and  snccess  In  life  In  the  past, 
as  well  as  the  amount  of  aid  in  money,  prop- 
erty, or  services  that  he  was  accustomed  to 
furnish  them  while  in  life;  and,  when  the 
money  value  of  that  support  during  the 
period  named  has  been  found,  to  give,  as 
damages,  its  present  worth.  In  the  well-con- 
sidered case  of  Hutchins  v.  Ballway  Co.,  41 
Minn.  5,  46  N.  W.  79,  the  court,  upon  the  gai- 
eral  subject  of  damages,  says:  "There  is 
nothing  better  settled  than  that  the  principle 
on  which  damages  are  to  be  assessed  under 
these  statutes  is  that  of  pecuniary  loss,  and 
not  as  a  solatium.  No  compensation  can  be 
given  for  wounded  feelings,  or  loss  of  the 
comfort  and  companionship  of  a  relative,  nor 
fbr  the  pain  and  suffering  of  the  deceased. 
The  true  and  only  test  is,  what  sum  will 
compensate  the  next  of  kin  for  the  pecuniary 
loss  sustained  by  them  by  the  death  of  the 
deceased?  Or,  in  other  words,  what,  in  view 
of  all  the  facts  and  chrcumstances  in  evidence, 
was  the  probable  pecuniary  Interest  of  the 
beneilciaries  In  the  continuance  of  the  life  of 
the  deceased?  A  case  under  this  statute  is 
clearly  distinguishable  from  one  for  a  willful 
or  malicious  tort,  where  punitive  damages,  or 
damages  for  injuries  to  the  feelings,  are  al- 
lowable; or  one  for  personal  Injuries  to  the 
plaintiff  himself,  where  compensation  is  al- 
lowed for  mental  and  physical  pain  and  suf- 
fering, as  well  as  for  probable  future  injury 
to  health.  In  all  such  cases,  the  damages  not 
being  confined  to  strictly  pecuniary  loss,  the 
estimate  of  them  is  necessarily  so  largely  in 
the  discretion  of  the  jury  that  a  court  will 
not  ordinarily  Interfere  with  tbehr  verdict, 
unless  it  is  so  excessive  as  to  warrant  a  be- 
lief that  they  must  have  been  inflaenced  by 
partiality  or  prejudice,  or  have  been  mlded 
by  some  mistaken  view  of  the  merits  of  the 
case."  But,  as  already  remarked,  the  dam- 
ages under  the  statute  are  wholly  comi>enaar 
tory  for  pecuniary  loss,  and  exclude  all  puni- 
tive or  exemplary  elements,  as  well  as  all 
solace  for  loss  of  society,  or  compensation  for 
the  Injured  feelings  of  the  survivors,  or  the 
suffering  of  the  deceased.  Hence  it  is  not, 
in  general,  so  difficult  to  estimate  the  dam- 
ages; and  for  that  reason  courts  will  have 
less  hesitancy  in  Interfering  with  verdicts. 
The  proper  estimate  can  usually  be  arrived  at 
with  approximate  accuracy  by  taking  into  ac- 
count the  calling  of  the  deceased,  and  the  in- 
come derived  therefrom;  his  health,  age,  tal- 
ents, habits  of  industry,  his  success  in  life 
In  the  past,  as  well  as  the  amount  of  aid  in 
money  or  services  which  he  was  accustomed 
to  furnish  the  next  of  kin.  His  constant  at- 
tention and  care  in  their  behalf,  in  the  rela- 
tion of  husband  and  father,  is  also  to  be  con- 
sidered in  estimating  the  pecuniary  loss  to 
his  family.  The  determination  of  the  amount 
of  damages  is  by  no  means  left  to  the  un- 
controlled discretion  of  the  jury.  Their  esti- 
mate must  be  based  on  facta  in  evidence,  and 


confined  to  those  damages  which  are  pecun- 
iary in  their  nature,  and  result  from  the 
death  of  the  deceased.  The  following  au- 
thorities sustain  the  general  principles  an- 
nounced: Richmond  v.  Railway  Co.,  87  Mich. 
374,  49  N.  W.  621;  Railway  Go.  v.  Asbury,  84 
HI.  429;  HaU  v.  Railway  Co.,  39  Fed.  18; 
RaUroad  Go.  v.  Baches,  55  III.  379;  Ballway 
Ck).  V.  Lee,  70  Tex.  496,  7  S.  W.  857;  Staal  v. 
RaihxMld  Co.,  67  Mich.  239,  23  N.  W.  795; 
Blake  V.  Railway  C!o.,  18  AdoL  &  E.  (N.  S.)  93. 
What  we  have  said  completely  disposes  of 
the  case  without  special  notice  of  other  errors 
assigned.  Prom  what  has  been  said,  the 
erroneous  theory  upon  which  the  case  waa 
tried  and  submitted  to  the  jury  becomes  evi- 
dent, as  well  as  the  inapplicability  and  er^ 
roneousness  of  the  Instructions  of  law  given. 
The  judgment  of  the  court  below  is  reversed, 
and  a  new  trial  awarded. 

MABRT,  X,  concurring  in  the  reversal  ot 
the  judgm«it,  filed  the  follo^ng  opinion: 

On  the  case  presented  here  on  the  record  I 
think  the  judgment  of  the  circuit  court  most 
be  reversed.  The  suit  was  instituted  against 
H.  B.  Duval,  receiver  of  the  Florida  Railway 
&  Navigation  Company,  in  the  state  court,  by 
permission  of  the  federal  court  appc^ting 
said  receiver,  to  recover  damages  for  the  al- 
leged wrongfol  killing  of  William  J.  Hunt,  an 
employ^  of  the  receiver,  on  the  line  of  said 
railroad  in  September,  1888.  The  suit  was 
instituted  by  the  mother,  three  sisters,  and  a 
niece  of  the  deceased  to  recover  damages  al- 
leged to  liave  been  sustained  by  them  by  rea- 
son of  the  wrongful  death  of  deceased  by  the 
company,  and  basing  their  right  to  damages 
on  the  ground  that  they  were  dependent  on 
said  decedent,  at  the  .time  of  his  death,  for  a 
tsapport. 

WiUiam  X  Hunt,  at  the  time  of  his  death, 
waa  in  the  employment  of  the  receiver  as  sec- 
tion master,  having  charge  of  a  hand  car  and 
hands  on  a  section  of  the  railroad  at  or  near 
Oallahan,  in  this  state,  and  on  the  day  of  his 
death  was  ordered  by  the  assistant  road 
master  of  the  receiver  to  join  a  construction 
train  engaged  at  the  time  In  distributing  new 
steel  raUs  along  the  track  for  the  purpose  of 
being  placed  thereon.  It  was  in  the  evening, 
and  before  dark,  that  Hunt  was  ordered  to 
join  the  construction  train;  and  this  order  he 
obeyed  by  joining  the  train  at  a  station  where 
it  had  stepped  in  order  to  clear  the  track 
for  a  passing  passenger  train.  The  assist- 
ant road  master  had  charge  of  the  construc- 
tion train  when  it  stopped  at  the  station,  but 
he  left  on  the  passenger  train,  leaving  the 
construction  train  in  char^  of  a  oonductcu:. 
The  testimony  tends  to  show  that  while  at 
the  station,  and  before  leaving  mi  the  passen- 
ger train,  the  assistant  road  master  ordered 
Hunt  to  take  out  the  middle  stanchions  in  a 
fiat  car  in  the  construction  train  loaded  with 
the  rails  for  distribution,  so  that  the  train 
would  not  be  delayed  in  getting  them  out 
when  it  reached  the  point  where  the  ralla 
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were  to  be  dlsttfbnted;  ttmt  In  oltedlence 
to  this  order,  Hont  himself  removed  or  aa- 
elsted  In  removing:  all  the  stanchions  in  the 
car  except  ttro  on  each  side  near  the  ends  of 
the  car.  When  engaged  in  removing  the 
stanchions  he  was  told  by  an  employ^  on 
the  train,  not  the  conductor  or  assistant  road 
master,  that  It  was  dangerous,  and  replied 
that  he  was  doing  it  in  obedience  to  orders. 
The  assistant  road  master  testified  that  he 
ordered  Hunt  to  loosen  tiie  stanchions,  but 
did  not  think  be  directed  the  stanchions  to  be 
taken  out;  as  to  this  be  was  not  positive. 
Other  testimony  tends  to  show  that  he  or- 
dered Hunt  to  take  out  the  middle  stanchions 
on  the  car.  The  number  of  pockets  for  stan- 
chions was  four  or  six  on  each  side,  and  it 
appears  that  the  rails  loaded  on  the  flat  were 
about  the  same  length  as  the  car.  After  the 
passenger  train  had  gone  by,  the  construction 
train,  in  charge  of  the,  conductor,  moved  out 
slowly,  at  the  rate  of  six  or  tight  miles  an 
hour,  for  the  place  where  the  rails  were  to  be 
distributed,  Hunt  and  three  or  four  other  em- 
ployes taking  their  position  on  the  rails  on 
the  car  from  which  the  stanchions  had  been 
removed.  Before  reaching  the  jralnt  where 
they  were  to  commence  throwing  ofT  rails, 
one  worked  out  from  the  stanchion  on  the 
front  end  of  the  car,  and,  falling  to  the 
ground,  the  other  end  was  projected  up,  and, 
coming  back  onto  the  car,  hit  Hunt,  and 
killed  him  Instantly.  It  was  late  in  the  even- 
ing when  the  construction  train  left  the  sta- 
tion, and  before  going  a  mile  and  a  half  the 
occurrence  happened,  at  which  time  It  was 
dark.  The  testimony  shows  that  two  other 
sectl<Mi  masters  and  their  crews  were  on  this 
train  for  the  purpose  of  dlstribntlng  the  rails; 
and  It  also  tends  to  show  that  Himt,  while 
engaged  generally  in  the  work  of  a  section 
master,  was  subject  to  be  called  upon  to  per- 
form such  servioefi  as  be  was  engaged  in  at 
the  time  of  his  death.  He  had  befmre  that 
time  aided  the  assistant  road  master  in  dis- 
tributing rails  on  six  (m:  eight  miles  of  the 
road,  but  it  does  not  appear  whetb^  such 
service  was  rendfred  in  connection  wltb  the 
same  construction  train. 

The  court  instructed  the  jury  for  the  plain- 
tiffs as  follows:  "That  if  you  believe  from 
the  evidence  that  William  X  Hunt  Is  dead; 
that  his  death  was  caused  by  tbe  wrongful 
act,  negligence,  carelessness,  or  default  of  the 
defendant;  and  that  the  plaintiffs  ■were  de- 
pendent upon  said  William  J.  Hunt  for  sup- 
port—It Is  your  duty  to  find  a  verdict  for  the 
plaintiffs,  providing  you  find  that  the  said 
William  J.  Hunt  did  not,  by  his  own  negli- 
gence, contribute  to  his  own  death."  The 
court  also  instructed  tbe  jury  for  plaintiffs 
as  to  the  duty  of  the  company  to  furnish 
reasonably  safe  cars,  properly  equipped,  and 
also  that  it  was  the  duty  of  the  company  to 
have  had  upon  the  flat  car  loaded  with  Iron 
rails  a  sofflclcnt  number  of  stanchions  In 
place  to  hold  the  laila  on  tbe  car.  The  court 
charged  further  for  the  plaintiffs  that  "the 


plaintiffs  allege  that  tbe  death  of  said  Wil- 
liam J.  Hnnt  was  caused  by  a  bar  of  railroad 
Iron  falling  off  from  a  flat  car  while  in  motion 
in  such  manner  that  one  end  struck  the 
ground,  and  the  otb^  end  struck  said  Hunt 
with  such  force  ac  to  cause  his  death;  that 
the  bar  of  railroad  iron  fell  off  the  car  in  con- 
sequence of  there  being  an  insufflcient  num- 
ber of  stanchions  on  the  car  to  hold  the  iron 
rails  on  it;  and  that  the  failure  to  provide 
and  have  in  place  a  sufficient  number  of  soch 
stanchions  was  carelessness  and  negligence 
on  the  part  of  the  receiver,  or  his  subordinate 
ofiicers  and  agents;  and  if  you  brieve  these 
allegations  of  tbe  plaintiffs  are  sustained  by 
the  evidmce,  the  plaintiffs  are  entitled  to  re- 
cover damages,  iHrovided  yon  find  that  the 
said  William  3.  Hunt's  own  fault,  negligence, 
or  wrongful  act  did  not  contribute  to  hla 
death." 

The  defendant  requested  the  following 
clulrge,  viz.:  "If  you  b^eve  from  the  evi- 
dence that  the  deceased,  William  3.  Hunt, 
was  in  possession  of  all  of  the  information 
in  connection  with  the  condition  of  the  car 
upon  which  he  rode,  that  It  was  loaded  with 
railroad  iron,  that  there  was  an  insufficient 
number  of  stanchions  on  the  car,  and  with 
that  Information  went  upon  the  car  In  bis 
usual  character  as  an  employ^  for  the  dis- 
tribution of  the  iron  loaded  thereon,  then  un- 
der the  law  the  deceased,  William  3.  Hunt, 
is  deemed  to  have  assimied  the  risks  Incident 
to  the  service,  and  to  have  waived  any  dalm 
for  damages  in  case  injury  ensued  to  talm; 
and  the  plaintiffs,  if  such  be  the  facts,  can- 
not recover."  The  court  gave  this  charge 
with  the  following  addition:  "Unless  you 
find  that  the  said  Hunt  went  on  said  car  un- 
der orders  of  a  superior  officer."  Tbe  fol- 
lowing charge  requested  by  tbe  defendant 
was  refused,  viz.:  "Bven  though  you  find 
that  the  defendant  was  negligent  in  not  hav- 
ing four  stanchions  on  each  side  of  the  ear, 
yet,  if  the  deceased,  William  J.  Hunt,  w*« 
negligent  in  respect  to  riding  on  the  car  wltn 
an  Insufficient  number  of  stanchions  thereon, 
or  might  have  avoided  the  consequences  of 
an  Insufficient  number  of  stanchions,  then 
the  plaintiffs  cannot  recover."  The  court  re- 
fused to  give  other  charges  requested  by  the 
defendant  on  the  subject  of  contributory  neg- 
ligence by  the  plaintiff,  but  a  reference  to 
them  will  not  be  necessary. 

It  wUl  be  observed  that  the  court.  In  the 
charges  given  for  plaintiffs,  instructed  the 
Jury  that  they  should  find  for  plaintiSb  on 
a  given  state  of  facts,  provided  the  deceased, 
William  J.  Hunt,  did  not,  by  bis  own  negli- 
gence, contribute  to  his  death.  The  qualifica- 
tion of  the  right  to  find  for  plaintiffs  on  ac- 
count of  contributory  negligence  on  the  part 
of  the  deceased  was  In  general  terms,  vrith- 
out  reference  to  any  parUcular  conduct  on 
bis  part  from  which  contributory  negligence 
might  be  Inferred.  When  requested  by  de- 
fendant to  charge  In  effect  that  if  tbe  de- 
cedent, with  full  knowledge  of  the  dangerous 
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coBdltlon  of  tba  car  b7  reason  of  the  absent 
stanchions,  went  npon  it  wblle  acting  in  bis 
usnal  capacity  as  an  employs  In  distrlbnting 
iron,  be  thereby  assumed  the  risks  Incident  to 
snch  service,  the  court  excluded  the  right  to 
Bnd  for  defendant  on  such  a  state  of  facts  if 
tbe  Jury  further  found  that  Hunt  went  on 
the  car  under  orders  of  a  superior  officer. 
There  was  undoubtedly  testimony  upon 
which  the  Jury  could  have  found  that  Hunt 
took  the  stanchions  out  of  tbe  car,  or  as- 
sisted in  taking  them  out,  and  went 'upon 
the  construction  train.  In  obedience  tp  the  or- 
ders of  the  assistant  road  master;  and  the 
question  is  presented  whether  the  orders  of 
such  road  master  can  legally  reUere  or  ex- 
cuse Hunt  from  the  consequence  of  bis  own 
fault  or  negligence  in  patting  the  car  in  a 
dangerous  condition  and  riding  thereon,  if 
tbe  Jury  should  so  find  from  the  evidence. 
Under  the  rule  befbre  the  adoption  of  the 
statute  of  1887  (chapter  3744)  an  employer 
was  not  resiionsible  to  those  In  his  employ- 
ment for  injuries  caused  by  the  negligence 
or  misconduct  of  a  fellow  servant,  when  the 
injured  and  Injuring  servants  were  engaged 
in  the  same  common  enterprise,  and  both 
employed  to  perform  duties  tending  to  ac- 
complish the  same  general  purpose.  Rail- 
road Co.  V.  Weese,  82  Fla.  212,  13  South.  43a 
It  has  nev»  been  decided  here  whether  or 
not  the  doctrine  of  vice  princliml,  or  alter 
ego,  obtains  In  this  state;  and,  as  the  death 
of  WlUlam  J.  Hunt,  for  whose  alleged  wrong- 
ful killing  this  suit  was  Instituted,  was  sub- 
sequent to  tbe  passage  of  the  act  of  1887 
(chapter  3744),  we  find,  in  construing  tlils 
statute,  tliat  it  does  not  become  necessary  to 
decide  what  would  be  tbe  rule  independent 
of  the  statute.  The  act  of  1887  was  designed 
to  give  a  remedy  to  a  railroad  employs  under 
certain  conditions  where  none  existed  before. 
Since  the  adoption  of  the  statute,  if  snch  em- 
ploys Is  injured  by  the  fault  or  ne^lgence  of 
another  employs^  the  Injured  employs  may 
maintain  an  action  for  damages  resulting 
fh>m  the  injury  against  the  company,  pro- 
vided be  was  without  fault  or  negligence  in 
reference  to  the  Injury  received.  The  reme- 
dy against  the  company  for  damages  caused 
solely  by  the  fault  or  negligence  of  a  fdlow 
servant  is  an  innovation  upon  the  old  rule, 
and  Is  harsh;  but  in  giving  such  remedy 
against  the  company  for  damages  caused  by 
tbe  fault  of  another  employs  the  statute  re- 
quires that  tbe  Injured  employs  must  him- 
self be  without  fault  or  negligence.  Oar 
statute  Is  Identical  with  the  Georgia  statute 
on  tbe  same  subject,  from  which  ours  no 
doubt  was  borrowed,  exo^t  the  last  dauae 
In  tbe  second  section,  which  is:  "And  no 
contract  wtiich  restricts  such  liability  shall 
be  legal  or  binding."  The  Oeorgla  courts, 
in  construing  tbebr  statute,  before  ours  was 
enacted,  held  that  an  employs  cannot  recover 
damages  from  a  railroad  company  for  inju- 
ries sustained  on  account  of  the  negligence 
of  another  employs  unless  tree  trom  fault, 


even  though  in  performing  flie  act  wbldi  re- 
sults In  the  injury  he  was  acting  under  the 
orders  of  a  superior.  That  court  says  tbat 
the  statute  makes  no  distinction  between 
the  grades  or  classes  of  employSs  of  the 
company,  and  the  courts  are  not  authorized 
to  recognize  any  such  distinction.  Railroad 
Cio.  V.  Adams,  65  Ga.  279;  Baker  v.  Railroad 
Co.,  68  Oa.  699.  We  adopt  the  construction 
of  the  statute  along  with  It,  and,  this  being 
the  case,  the  court  was  not  authorized  to  In- 
struct the  Jury  that  the  deceased  was  re- 
lieved from  the  consequence  of  his  own  fault 
If  such  was  the  case.  In  consequence  of  tbe 
order  of  a  superior  of&ctar.  The  superior  of- 
ficer, as  shown  by  the  evidence  In  this  case, 
was  the  assistant  road  master,  who  was  an- 
other employs  of  the  company,  and  the  Jury 
could  not  have  understood  the  charge  as  ap- 
plying to  any  other  officer.  There  is  nothing 
in  any  of  the  charges  given  to  obviate  the 
effect  of  the  cliarge  that  tbe  Jury  should  not 
find  for  defendant,  although  they  may  have 
believed  that  Himt  was  not  without  fault  In 
riding  upon  tbe  car  put  In  a  dangerous  con- 
dition by  him,  if  they  further  found  tbat 
what  be  did  was  in  obedience  to  the  orders 
of  a  superior  officer.  This  was  a  vital  point 
In  tbe  case  affecting  the  question  of  defend- 
ant's UaUlity,  and  tbe  qualification  of  tbe 
charge  was  calculated  to,  and,  for  aught  we 
can  know,  may,  have  turned  the  scale  in 
fbvor  of  plaintiffs  on  the  point  of  liability. 

The  first  charge  given  for  plaintiffs,  above 
set  out,  was  correct  as  a  general  proposition. 
Whether  the  second  <me,  under  the  dedara- 
tloa  In  this  case,  unwarrantedly  assumed  tbe 
existence  of  facts,  I  do  not  consider,  but, 
assuming  its  correctness  for  present  purposes, 
the  court  was  In  error  in  charging  the  Jury, 
In  effect,  that  defendant  wotild  be  liable,  al- 
though Hunt  may  have  been  at  fault.  If  he 
acted,  under  tbe  drcumstanoes.  In  obedience  to 
the  order  of  the  superior  officer.  Whether  or 
not  Hunt  was  at  fault  was  a  question  of  fact 
for  the  Jury  imder  tfaie  circumstances,  and 
It  cannot  be  doubted  that  defendant  bad  the 
right,  on  the  testimony,  to  have  the  Jury 
pass  upon  this  question  under  proper  Instruc- 
tions from  tbe  court. 

As  to  the  right  of  idaintlffs  to  maintain  the 
action,  the  court  instructed  the  Jury  as  fol- 
lows, viz.:  "If  you  believe  trom  the  evidence 
that  tbe  plaintiffs  were  near  relatives  of  the 
deceased,— one  the  mother,  three  tbe  sisters, 
and  one  a  niece,  of  the  deceased,— and  In  that 
relation  had  become;  by  the  usual  and  or- 
dinary coinve  of  conduct  among  persons  so 
related,  dependent  upon  the  deceased  for  sup- 
port, then  the  plaintiffs  are  entitled  to  re- 
covor,  so  far  as  the  question  of  their  being 
dependent  upon  him  is  concerned,  the  dam- 
age they  have  sustained  by  reason  of  tbe 
death  of  Hunt"  "The  amount  of  damages, 
If  you  find  for  tiie  plalntllTs,  rests  In  your 
Judgment  and  discretion.  There  Is,  In  such 
a  case  as  this,  no  fixed  rule  or  standard  to 
measure  the  damages  tbat  should  be  awarded 
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the  iflaintlffii.  If  jaa  flnA  In  their  f&ror.  Ton 
should  take  into  conBideratlon  the  age,  healtli, 
habita,  industry,  capacity  for  buainess,  and 
probable  time  deceased  would  have  lived,  in 
the  ordinary  course  of  events,  and  award  the 
plalntifts.  If  you  find  in  their  favor,  such  an 
amount  as  will  compensate  them  for  the 
damages  they  have  sustained  by  reason  of  the 
death  of  William  J.  Hunt"  For  the  defend- 
ant the  court  instructed  the  Jury  that:  "You 
must  further  find  that  the  plaintUfs  were 
and  are  dependent  on  the  said  Hunt  for  their 
support  That  dependence  means  actual  de- 
pendence, and  has  no  relation  to  a  provision 
for  such  support  to  those  as  have  the  means 
of  providing  actual  support  for  themselves, 
either  in  money  or  property,  or  as  the  result 
of  their  labor."  The  following  instruction, 
requested  by  defendant,  was  refused,  viz.: 
"The  law  will  not  assume  that  one  of  either 
sex  in  good  mental  and  physical  health,  and 
who  has  attained  their  majority,  la  such  a 
dependent  on  the  daily  wages  of  a  laboring 
man,  or  that  he  should  be  entitled  to  a  sup- 
port from  the  laborer  in  his  lifetime,  or  en- 
titled to  be  considered  such  a  dependent  as 
would  entitle  him  to  salt  and  recovery  under 
the  statutes." 

The  plaintiffs  base  their  right  to  recover 
damages  in  the  case  here  upon  the  ground 
that  they  were  dependent  upon  the  deceased, 
William  J.  Hunt,  for  a  support,  and  such 
right  if  they  have  any,  is  entirely  dependent 
upon  the  statute,  as  they  had  no  remedy  in 
such  a  case  at  common  law.  Our  statute 
(chapter  3439,  Acts  1883)  has  given  a  remedy 
for  damages  whenever  the  death  of  any  per- 
son in  this  state  shall  be  caused  by  the  wrong- 
ful act,  negligence,  carelessness,  or  default 
of  any  Individual  or  corporation,  and  the  act 
of  negligence,  carelessness,  or  default  is  sudi 
as  would,  if  death  had  not  ensued,  have  en- 
titled the  party  injured  thereby  to  maintain 
an  action  for  damages  in  respect  thereof. 
The  persons  entitled  to  bring  the  suit  are: 
First  the  widow  or  husband  of  the  deceased, 
as  the  case  may  be;  second,  where  there  is 
no  surviving  widow  or  husband  of  the  de- 
ceased, minor  children  may  maintain  the  ac- 
tion; third,  where  there  is  neither  surviving 
widow  or  husband,  nor  minor  chUd  or  chil- 
dren, then  the  action  may  be  maintained  by 
any  person  or  persons  dependent  on  the  per- 
son killed  toe  a  support;  and,  fourth,  where 
none  of  the  foregoing  classes  exist  the  ac- 
tion may  be  maintained  by  the  execntm:  or 
administrator,  as  the  case  may  be,  of  the  de- 
ceased; and  in  every  such  action  the  Jury 
shaU  {^ve  such  damages  as  the  party  or  par- 
ties entitled  to  sue  may  have  sustained  by 
reason  of  the  death  of  the  party  killed.  We 
are  concerned  in  the  case  now  before  us  with 
the  third  class.  When  death  has  been  caused 
by  the  wrongfnl  act  of  an  individual  or  cor- 
poration under  such  circumstances  as  to  give 
a  right  of  action  under  the  statute,  in  the 
'absence  of  a  surviving  widow  or  husband  or 
minor  child  or  children,  then  the  action  may 


be  maintained  by  any  person  or  persons  de- 
pendoit  upon  the  person  killed  for  a  support 
Age  may  properly  be  considered,  in  connec- 
tion with  other  facts,  in  determining  whether 
a  plaintiff  is  a  dependent  within  the  meaning 
of  the  statute,  but  minority  is  not  made  an 
essential  condition  of  the  right  to  sue  as  a 
dependent  If  dependency  in  fact  upon  the 
deceased  for  support  be  shown,  in  my  opinion 
the  suit  may  be  maintained  whether  it  be 
instituted  in  behalf  of  a  minor  or  by  an  adult 
The  language  of  the  statute  is  too  clear  to 
admit  of  any  doubt  that  any  person  or  par- 
sons dependent  upon  the  person  killed  toe  a 
support  may  maintain  the  action  in  the  ab- 
sence of  the  other  preferred  classes  of  per- 
sons entitled  to  sue.  The  fact  that  the  stat- 
ute has  given  to  minor  children  the  right  to 
sue  without  reforenoe  to  tbdr  dependency 
as  a  matt^  of  fact  does  not  limit  the  right 
of  dependents  upon  the  deceased  for  a  sup- 
port to  sue  to  the  period  of  minority.  The 
dependency  referred  to  in  the  statute  must 
depend  upon  the  drcumstances  of  each  case, 
without  reference  to  any  fixed  age.  Dei)end- 
ence  is  defined  to  be  the  state  of  deriving  ex- 
istence, support  or  direction  from  another; 
the  state  of  being  subject  to  the  power  and 
operation  of  extraneous  force,— as,  depend- 
ence is  the  natural  condition  of  childhood; 
the  dependence  of  life  upon  solar  heat  A 
dependent  is  one  who  depends  on  or  looks 
to  another  for  support  or  favor;  a  retainer. 
In  law  the  word  "dependent"  has  reference 
usually  to  the  quality  of  being  conditioned  on 
something  else;  as  the  covenant  of  the  pur- 
chaser of  land  to  pay  for  it  Is  usually  so  ex- 
pressed in  the  contract  of  purchase  as  to  be 
dependent  on  performance  of  the  vendor's 
covoiant  to  convey.  Our  statute  gives  the 
right  to  soe  to  dependents  upon  the  deceased 
for  support  and  this,  in  my  Judgment  means 
an  incapacity  in  the  dependent  on  account 
of  age,  mental  oe  physical  infirmity,  or  in- 
ability by  reason  of  opportunity  to  support 
himself,  and  a  reliance  upon  the  deceased, 
who  had  in  his  lifetime  contributed  such  sup- 
port Whether  or  not  <»ie  was  dependent 
for  support  upon  a  person  whose  death  is 
alleged  to  have  been  wrongfully  caused  most 
be  determined  by  the  facts  and  circum- 
stances of  each  case,  and  when  it  is  shown 
that  the  person  or  persons  suing  were,  as  a 
matter  of  act  dependent  ap<m  the  person 
killed  for  a  support  he  or  they  have  the 
right,  under  the  statute,  to  sue.  The  meas- 
ure of  recovery  is  defined  by  the  statute  to 
be  such  damages  as  the  party  or  parties  en- 
titled to  sue  may  have  sustained  by  reason 
of  the  death  of  the  party  Idlled.  The  dam- 
ages referred  to  are  compensation  for  pecim- 
lary  loss  sustained,  and  are  to  be  estimated 
by  taking  into  account  the  avocation  of  the 
deceased,  and  his  sources  of  revenue,  his 
health,  age,  capacity,  habits,  past  succese^ 
and  future  prospects,  and  also  the  amount  of 
aid  or  support  in  money  cr  otho^se  whld> 
he  was  accustomed  to  tamlsb  the  dei>endent. 
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and  the  expectancy  of  Its  contlniiance. 
Hatching  T.  Railway  Co.,  44  Mtnn.  5,  46  N. 
W.  79.  When  a  hustwind  or  widow  snes,  the 
role  seema  to  be  established  that  the  pros- 
pectlve  damages,  or  the  damages  to  be  con- 
sidered as  resulting  from  the  death,  are  to 
be  estimated  during  the  joint  expectancy  of 
life  of  the  deceased  husband  and  wife,  as 
the  case  may  be,  and  the  survivor.  Balti- 
more &  R.  Turnpike  Road  v.  State,  71  Md. 
573,  18  Atl.  884.  In  case  of  suit  by  a  minor 
child  or  children,  where  the  remedy  Is  given 
to  them  as  such,  it  appears  from  the  statute 
that  the  expectancy  of  life,  so  far  as  the 
minors  are  concerned,  wUl  stop  at  majority; 
but  whether  the  expectancy  of  life  of  the 
deceased  must  also  be  considered  in  con- 
nection with  childhood  minority  it  is  not  nec- 
essary to  say,  as  we  are  not  now  dealing  with 
such  class  of  persons.  The  statute  provides 
In  every  such  action  that  the  Jury  shall  give 
such  damages  as  the  party  or  parties  entitled 
to  sue  may  have  sustained  by  reason  of  the 
death  of  the  party  killed.  In  reference  to  de- 
pendents, the  damages  sustained  by  reason 
of  the  death  must  be  such  as  result  to  them 
as  dependents. 

I'uming  to  the  testimony,  we  find  that  Wil- 
liam J.  Hunt  left  no  widow  or  children,  and 
was  killed  on  the  2l8t  day  of  September, 
vam.  Ue  had  living  with  him  at  Callahan, 
at  the  time  of  his  death,  a  widowed  mother, 
three  sisters,  and  a  niece.  How  old  the 
mother  was  we  do  not  know,  but  at  the  time 
of  trial,  in  November,  1889,  the  niece  was 
Itt  years  old,  the  youngest  sister  was  20  years 
old,  the  next  sister  was  23,  and  the  oldest 
a4.  VVllUam  J.  Hunt  was  35  years  old.  In 
good  health,  physically  strong,  of  good  hab- 
its, and  was  earning  wages  from  the  railroad 
company  at  the  rate  of  $42.50  per  month.  He 
commenced  labor  with  the  company  as  a  day 
laborer,  and  bad  been  promoted  to  the  posi- 
tion of  section  master.  The  father  of  Hunt 
had  been  dead  for  about  15  years  when  the 
son  was  killed,  and  the  proof  shows  that  the 
latter  had  taken  care  of  and  provided  a  sup- 
port for  the  mother,  sisters,  and  niece  since 
the  death  of  the  father.  The  niece  had  a  liv- 
ing father,  but  had  been  raised  from  infancy 
by  the  grandmother,  and  had  been  provided 
for  by  the  deceased  uncle  as  one  of  his  moth- 
er's family.  The  father  of  the  niece  is  shown 
t»  have  a  family,  bat  had  no  property,  and 
permitted  his  mother  to  raise  and  care  for 
his  daughter.  The  sisters  of  William  J.  Himt 
were  in  good  health,  and  able  physically  to 
work,  but  were  entirely  destitute  of  property, 
and  relied  upon  their  brother  for  a  support. 
It  Is  shown  that  the  brother  was  industrious, 
economical,  and  devoted  his  entire  earnings 
to  the  support  of  himself,  mother,  sisters,  and 
niece.  This  he  had  done  since  his  father's 
death,  it  also  appears  that  he  had  lived  at 
Oaliahan  for  one  year  and  a  half  before  his 
death,  and  that,  while  the  girls  were  able  to 
.  sew  and  work,  there  was  no  sewing  or  work 
for  them  to  do  at  Callahan.    After  the  death 


of  the  brotho-  they  tried  to  make  a  living  at 
Callahan  by  keeping  a  boarding  house,  but 
failed,  because  they  could  not  secure  enough 
boarders.  The  entire  famUy  moved  from 
UaUahan  to  the  city  of  Jacksonville,  and  It 
appears  that  they  had  been  in  Jacksonville 
about  two  months  when  the  trial  took  place. 
At  the  time  of  trial  one  of  the  adult  sisters 
was  earning  ^  per  month,  and  the  othw  $12. 
Un  this  state  of  the  evidence  the  court  was 
JustUled,  in  my  opinion.  In  submitting  to  the 
Jury  the  question  whether  or  not  the  mother, 
sisters,  and  niece  were  dependent  uptm  Wil- 
liam J.  Hunt  for  a  support  at  the  time  of  bis 
death,  and  the  finding  of  the  Jury  that  they 
were  so  dependent  should  be  sustained.  The 
first  charge  of  the  court  on  the  subject  of 
dependents,  taken  in  connection  with  the  one 
given  for  the  defendant,  was  not  error.  The 
statement  that  if  the  plalntlffB  had,  by  virtue 
of  near  relationship,  become,  by  the  nsual 
and  ordinary  course  of  conduct  among  such 
relations,  dependent  upon  the  deceased,  may 
not,  standing  alone,  be  correct;  but  in  con- 
nection with  it  the  Jury  were  told  that  the 
depoidence  must  be  actual,  and  has  no  rela- 
tion to  a  provision  for  supp<M-t  for  those  who 
have  means  of  providing  actual  supirart  for 
tnemselves,  either  in  money,  property,  or  the 
result  of  their  labor.  Taking  the  two  ch-ir- 
ges  together,  the  defendant  has  no  right  to 
complain.  The  charge  requested  by  the  de- 
fendant and  refused  by  the  court,  on  the 
same  subject,  should,  I  think,  have  been 
given.  The  law  does  not  assume,  under  the 
circumstances  stated  In  the  charge,  a  state 
or  dependeocy,  but  it  Is  a  question  of  fact  to 
be  proven  by  the  plaintltC,  where  the  right 
to  recover  is  based  upon  that  ground,  and 
pn^er  issue  Is  formed  on  It  by  plea.  On  the 
facts  befc^e  the  Joiy,  and  in  connectlcHi  with 
the  other  charges  on  the  subject,  the  charge 
refused  could  properly  have  been  given. 

1  think  the  charge  given  on  the  subject  of 
damages  was  incorrect,  and  was  calculated 
to  mislead  the  Jury.  The  first  position  con- 
tained In  it— that  the  amount  of  the  damages 
rested  in  the  Judgment  and  dl8cre«tion  of  the 
Joiy— is  not  correct  While  there  Is  no  fixed 
rule  or  standard  for  measuring  the  damages 
in  such  cases,  still  the  verdict  must  be  for 
compensatory  damages  as  shown  by  the  evi- 
dence. If  we  considtf  the  first  sentence  of 
the  charge  as  limited  by  the  following  i>or- 
don  of  It,  the  rule  is  not  correctly  stated 
there.  It  Is  ivoper  to  take  into  consideration 
the  age,  health,  habits,  Industry,  capacity  for 
business,  and  probable  time  deceased  would 
have  lived  In  the  ordinary  course  of  events,  in 
awarding  the  damages  which  plaintUFs  may 
have  sustained  by  reason  of  his  death;  but 
such  considerations  are  not  all  that  are  to  be 
regarded  in  estimating  plain tifTs'  pecuniary 
loss  resulting  from  the  death.  Flalntlfls  sue 
as  dependents,  and  the  damages  which  they 
sustained  moat  result  fiom  that  condition. 
The  court  Instructed  the  Jtuy  that  they  were 
to  oonalder  the  age^  IiaUt%  proapecta  of  lUe^ 
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etc.,  of  the  deceased,  and  award  plaintiffs 
sncb  damages  as  they  had  sustained  by  his 
death,  without  any  reference  to  their  condi- 
tion of  dependency,  (v  the  amount  they  had 
a  tight  to  expect  from  deceased  had  he  lived. 
■It  is  true  that  the  conrt  was  not  requested 
to  give  any  instruction  as  to  the  status  of 
piaintiirs'  dependoicy  at  the  time  of  William 
J.  Uunt's  death,  and  its  continuance  In  the 
ratore;  still  a  charge  should  not  submit  a 
partial  case  to  the  Jury,  and  direct  a  finding 
on  it 

iJo  far  it  la  necessary  to  go,  I  think.  In  dis- 
posing of  the  case  as  presoited  on  the  record, 
and  I  am  not  disposed  to  go  any  farther  for 
tne  present. 

The  Judgment  should  be  reTersed,  I  think, 
for  the  reasons  above  indicated. 


(71  Min.  4Sl) 

LOUISVILLE.  N.  O.  &  T.  BY.  CO.  T. 

WHITEHEAD. 

(Supreme  Conrt  of  MiulBsippi.    Feb.  19,  1S94.) 

iMSTBDcnoNB — Cbedibilitt  or  Witnesses. 
Under  Code  1892,  {  732,  prohibiting 
Judges  from  commenting  on  the  evidence,  or 
diarglng  as  to  the  weight  thereof,  it  Is  error 
to  instruct  that  the  evidence  of  a  certain  wit- 
ness is  to  "l>e  received  with  caution,  as  the 
opinions  of  such  witnesses,  however  honestly 
entertained,  may  be  erroneons,"  whether  the 
witness  is  an  expert  witness  or  not. 

Appeal  from  circuit  court,  Franklin  county; 
W.  P.  Cassedy,  Judge. 

Action  between  T.  J.  Whitehead  and  the 
Louisville,  New  Orleans  &  Texas  Railway 
Company.  From  a  Judgment  for  Whitehead 
the  railway  company  appeals.    Reversed. 

Mayes  &  Harris,  for  appellant  Cassedy  St 
Oaasedy,  for  appellee. 

WOODS,  J.  The  first  Instruction  given 
for  appellee  is  Justly  obnoxious  to  tiie  criti- 
cism of  containing  a  comment  on  the  testi- 
mony of  the  two  chief  witnesses  for  the 
appellant,  and  as  charging  the  Jury  on  the 
weight  of  the  evidence.  The  Jury  was  in- 
formed by  the  court  that  the  evidence  of 
these  witnesses  was  to  "be  received  with 
caution,  as  the  opinions  of  such  witnesses, 
however  honestly  entertained,  may  be  er- 
roneous," etc.  The  singling  out  of  the  wit- 
nesses supposed  to  have  been  expert  wit- 
nesses (whether  they  were  or  not  it  is  unneces- 
sary for  us  to  determine)  for  discrediting  re- 
mark by  the  court  and  the  unfavorably  con- 
trasting their  evidence  with  the  other  evi- 
dence in  the  case,  was  in  disregard  of  sec- 
tion 732,  Code  1882.  The  evidence  of  expert 
witnesses  is  to  be  received  and  treated  by 
the  Jury  precisely  as  other  testimony.  Its 
value  may  be  very  great  or  it  may  be  of 
little  worth.  It  may  be  conclusive,  or  It 
may  not  be  even  persuasive.  Its  weight  wHl 
be  determined  by  the  characto:,  the  capacity, 
the  skill,  the  opportnnlties  for  observation, 
and  the  state  of  mind  of  the  experts  Oiem- 
•elves,  as  seea  and  heard  and  estimated  by 


the  Jury,  and.  It  should  be  added,  by  fb» 
nature  of  the  case,  and  all  its  developed 
facts.  Lawson,  Exp.  Ev.  240;  Humphries  t. 
Johnson,  20  Ind.  190;  Railroad  Ca  t.  Thai, 
82  Kan.  255,  4  Pac  352;  Thompson  T.  Uh, 
99  Mo.  160,  12  S.  W.  510;  CSarter  v.  Baker, 
1  Sawy.  512,  Fed.  Oas.  No.  2,472;  Stone  r. 
RalhH>ad  Co.,  66  Mich.  76,  33  N.  W.  24k 
Reversed. 

(11  lOss.  7K> 
BARBER  et  aL  V.  MANIER  et  aL 
(Supreme  CSourt  al  Misslssipid.     March  IX 
1894.) 
APPonrrKENT  of  Rsosrvsa. 
An  order  appointing  a  receiver,  made  oo 
Sunday,  without  notice  and  before  the  com- 
plainant has  filed  his  bill,  is  invalid. 

Appeal  from  chancery  court;  Newtoa  o(Nin> 
ty;  S.  Evans,  Chancellor. 

"To  be  officially  reported." 

Bill  by  Manier  &  Co.  and  others  against 
Barber  Bros.  &  Co,  for  the  appointment  of  a 
receiver.  From  a  decree  for  complainants, 
defendants  appeal    Reversed. 

Hamm,  Wltherspoon  &  Wltherspoon  and 
Miller  &  Baskin,  for  appellants. 

COOPER,  3.  The  chancellor  «red  In  mak- 
ing the  order  for  the  appointment  of  a  re- 
ceiver. The  order  was  made  on  Sunday, 
without  notice,  and  before  the  complainant 
bad  commenced  bis  suit  by  filing  his  bill  In 
court  There  was  no  pending  suit  when  the 
order  was  made.  Hardy  v.  McCIellan,  68 
Miss.  507;  Pressley  v.  Harrison,  102  Ind.  1^ 
1  N.  E.  188;   Beach,  Rec.  {  117. 

Decree  reversed,  and  cause  remanded. 

(71  Hiss.  MB> 

MARX  V.  LOOUE. 

(Snpreme  Court  of  Misdssippi.    April  9,  1804.) 

Action  on  Foreign  Judohbnt  —  PLB^Dise  axd 
Pboop — Limitations— Re  VIS  w  on  Afpsau 

1.  The  plea  of  nil  debet  in  an  action  on  a 
foreign  judgment  is  demurrable,  as  the  «ily 
general  issue  plea  is  nui  tiei  record. 

2.  Where  a  statute  provides  that  actiooa 
on  foreign  Judgments  shall  lie  brought  within 
seven  years  after  the  rendition  thereof,  but, 
if  the  Judgment  debtor  shall  be  a  resident  ol 
the  state  at  the  time  of  the  institution  of  the 
action,  it  shall  be  commenced  within  three 
years  (Code  1892,  |  2744),  a  plea  setting  np  the 
three-years  statnte  of  limitation,  which  fails 
to  state  that  the  judgment  debtor  was  at  the 
time  of  the  institution  of  the  action  a  resident 
of  the  state,  is  demurrable. 

3.  In  an  action  on  a  foreign  Judgment  by 
an  assignee  thereof,  the  defense  that  there  was 
no  evidence  of  the  transfer  of  the  judgment  is 
not  available  on  appeal. 

4.  The  plea  of  nui  tiel  record  does  not 
raise  the  issue  whether  the  Judgment  in  salt  has 
been  transferred  to  plaintiff. 

Appeal  from  circuit  court  I<eflore  county; 
R.  W.  Williamson,  Judge. 

"To  be  officially  reported." 

Action  by  Charles  Logme  against  Miarttm 
Marx.  There  was  a  Judgment  for  plalntll^ 
and  defendant  appeals.   Affirmed. 
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8.  R.  Coleman,  for  appellant  Bnah  ft 
Gardner,  for  appellee. 

CAMPBELL,  0.  X  The  demurrer  to  nil 
debet  waa  properly  sustained.  The  only  gen- 
eral Isiiue  to  an  action  on  a  Judgment  is  nul 
del  record. 

The  plea  of  statute  of  limitations  of  three 
years  is  bad,  because  it  does  not  arer  that 
the  person  against  whom  the  Judgment  was 
rendered  was  at  the  time  of  the  institution  of 
the  action  a  resident  of  this  state.  Oode 
1892,8  2744. 

The  record  of  the  Judgment  was  property 
authenticated,  and  tne  objection  to  its  being 
read  in  evidence  was  properly  overruled. 

The  point  that  no  evidence  of  the  transfer 
of  the  Judgment  to  the  plaintiff  was  pro- 
duced is  of  no  avail,  for  this  specific  objec- 
tion was  not  made  on  trial,  and  the  pre- 
sumption is  to  be  indulged  that  if  it  had 
been  thus  made  it  would  have  been  snocess- 
fully  met;  and,  besides,  the  plea  nul  tlel 
record  did  not  put  in  lasue  any  such  ques- 
tion. It  should  have  been  pleaded  specially. 
Affirmed* 

(108  AUk    1) 

JONES  T.   STATE. 
(Sniweme  Conn  of  Alabama.    Jane  20,  1894.) 

HOXIOIDB— EviDBNOa— DlOIUBilTIOSS  OF  DsrBND- 
ANT. 

On  a  trial  for  murder  b7  afaooting,  it  is 
error  to  exdade  declarations  of  defendant  be- 
fore the  afaooting  lowing  that  he  believed  the 
gnn  waa  not  loaded. 

Appeal  from  circuit  ooort.  Pike  county; 
John  R.  Tyson,  Judge. 

Oeorge  Jones  was  convicted  of  murder,  and 
im>peals.    Reversed. 

The  testimony  for  the  state  tended  to  show 
that  while  the  defendant  was  on  one  of  the  cars 
of  the  Alabama  Midland  Railway  Company,  at 
the  fertiliser  works  in  Troy,  Ala.,  the  deceased 
being  in  company  with  some  other  negroes, 
one  of  the  negroes,  Walter  Hines  by  name, 
said,  "Look  yonder  at  the  buzzards,"  refer- 
ring to  defendant;  that,  upon  this  statement 
by  the  said  Hines,  the  defoidant  shot  at 
said  Hines  with  a  Winchester  rifle;  that  the 
ball  from  the  rifle  missed  the  said  Hines, 
and  struck  Hartsfleld,  who  was  standing  a 
short  distance  behind  Hines,  and  from  the 
effects  of  the  shot  he  died  instantly.  The 
defense  set  up  in  this  case  was  that  there 
was  no  intent  to  shoot,  on  the  part  of  the 
defendant  prior  to,  and  at  the  time  of,  the 
shooting,  and  that  he  did  not  know,  at  the 
time  he  pointed  the  gun  at  said  Hines,  In  the 
direction  of  the  deceased,  that  it  was  loaded. 
The  testimony  for  the  defendant  tended  to 
substantiate  this  defense.  One  of  the  wit- 
nesses Introduced  for  the  defendant  testified 
that  he  was  on  the  train  that  was  going  to 
Troy  the  morning  of  the  shooting,  and  that 
one  Friday  Morrison,  who  sat  opposite  him 
in  the  coaich,  had  the  Winchester  rifle  with 
which  the  shooting,  was  afterwards  done. 


That  said  Morrison  went  to  sleep,  and  the 
gun  f^  down.  That  the  witness  called  to 
George  Jones,  the  defendant,  and  told  him 
about  the  rifle  falling  down,  whereupon  the 
defendant  replied  that  there  was  no  danger 
in  it;  that  it  was  not  loaded.  The  solicitor 
objected  to  this  testimony  of  the  witness 
Alexander,  and  moved  to  exclude  it  The 
court  sustained  the  objection,  excluded  the 
testimony,  and  the  defendant  duly  excepted. 
This  is  the  only  ruling  of  the  trial  court 
which  is  reviewed  on  this  appeal. 

D.  A.  Baker,  for  appeUaat  Wm.  L.  Mar- 
tin, Atty.  Gen.,  for  the  State. 

PER  CTJRIAM.  We  are  of  opinion  that 
the  declaration  of  the  prisoner  to  the  witness 
Alexander  that  the  gun  was  not  loaded,  and 
there  was  no  danger  in  it  was  admissible  in 
evidence,  and  should  not  have  been  excluded 
from  the  Jury.  The  degree  of  the  guilt  of  the 
prisoner  depended  on  the  Inquiry  whether,  at 
tiie  time  of  the  homicide,  he  believed  the  gim 
was  unloaded,  and  the  reasonableness  of  the 
belief.  The  declaration  was  uttered  a  few 
hours  befwe  the  homicide,  on  the  train  on 
which  the  prisoner  was  an  employs,  in  the 
course  of  continuous  travel  to  the  station  at 
which  the  homicide  occiured.  It  was  a 
natural,  instinctive  response  to  the  direction 
of  his  attention  by  the  witness  to  the  falling 
of  the  gun,  Intended  to  allay  the  apprehen- 
sion of  danger  he  reasonably  supposed  had; 
been  excited  in  the  mind  of  the  witness.  The 
declaration  may  not  strictly  speaking,  form 
part  of  the  res  gestae;  but  it  is  connected 
with,  and  cannot  be  disconnected  from,  the 
inquiry,  what  was  the  state  of  the  prisoner's 
mind  at  the  time  of  the  homicide,— did  he 
then  believe  the  gun  was  unloaded?  The  evi- 
dence, without  conflict  shows  that  be  saw 
the  gun  unloaded  on  the  night  before,  and 
did  not  Imow,  ahd  had  no  opportunity  of 
knowing,  that  it  was  subsequently  reloaded, 
when  the  declaration  was  uttered.  The  truth 
and  spontaneity  of  the  declaration  are  ap- 
parent and  it  is  corroboratory  of  the  evi- 
dence of  the  prisoner  that  at  the  time  of  the 
homicide,  he  did  not  believe  the  gun  was 
loaded.  We  have  no  pmrpose  to  relax  the 
general  rule  that  declarations  made  by  de- 
fendant in  his  own  favor,  not  forming  part 
of  the  res  gestae,— self-serTlng  declarations, 
as  they  are  termed,— are  inadmissible  a's  evi- 
dence for  him.  But  when,  as  In  the  present 
case,  the  inquiry  is  as  to  the  state  or  con- 
dition of  the  mind  of  the  defendant  his 
declarations  uttered  instinctively,  with  no 
purpose  of  producing  a  particular  effect  In 
the  future,  and  which  have  a  tendency  to 
elucidate  or  iUustrate  his  mental  condition, 
are  admissible.  The  declaration  becomes  a 
fact  which  the  Jury  must  consider  In  connec- 
tion with  the  other  evidence,  giving  to  It 
such  weight  as  they  may  deem  It  entitled  to 
receive.  If,  as  there  is  evidence  tending  to 
show,  after  the  utterance  of  the  declaration. 
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and  before  the  homicide,  the  prisoner  ascer- 
tained and  Imew  the  gun  was  loaded,  the 
declaration  loses  all  slgniflcance,  and  be- 
comes wholly  immaterial.  Upon  this  point, 
the  evidence  was  not  free  from  conflict  If 
the  jury  were  not  satlsfled,  beyond  a  reason- 
able doubt,  that  the  prisoner  had,  before  the 
homicide,  ascertained,  or  had  reason  to  be- 
lieve, the  gun  was  loaded,  the  declaration  is 
a  fact  which  may  aid  the  Jury  in  determin- 
ing the  mental  condition  of  the  prisoner  at 
the  time  of  the  homicide. 

Let  the  judgment  be  reversed,  and  the 
cause  remanded,  the  prisoner  remaining  in 
custody  until  discharged  by  due  course  of 
law.    Reversed  and  remanded. 


am  Ala.  10) 

SPIGNER  T.  STATBl. 

(Supreme  Coort  of  Alabama.    June  20,  1894.) 

Assault^— I'SsniiioTioNS—MiTiOATiNO  Cibcdm- 

STANCES. 

1.  Where,  upon  a  trial  for  assanlt,  it  is 
conceded  that  defendant  committed  the  same, 
and  the  defense  is  Justification,  a  charge  as- 
suming the  assault  is  not  error. 

2.  It  is  error  to  refuse  to  charge  that 
abusive  words  used  by  the  person  assaulted  at 
or  near  the  time  of  the  assault  might  be  con- 
sidered in  extenuation  or  mitigation. 

Appeal  from  circuit  court.  Coffee  county; 
J.  M.  Garmicbael,  Judge. 

Jesse  Spigner  was  convicted  of  assanlt  and 
battery,  and  appeals.    Reversed. 

The  testimony  in  behalf  of  the  state  tend- 
ed to  show  that  the  defendant  and  the  said 
Johnson  had  some  words  in  reference  to  the 
return  of  a  mule  which  the  defendant  had 
gotten  from  Johnson,  and  that  ui>on  John- 
son saying  to  defendant,  "Ton  shall  not 
call  me  dishonest,"  he  grabbed  Johnson  by 
the  neck,  and  hit  him  on  the  head  with  his 
fist  The  defendant  testified  In  his  own  be- 
half that  Johnson  said  to  him,  "Ton  acted 
dishonest  in  lieeping  the  mule;"  that  apon 
the  said  Johnson  saying  to  him,  "Tou  are  a 

d d  liar,"  and  several  other  like  words,  the 

defendant  then  slapped  Johnson,  and  this 
ended  the  fight  The  defendant  asked  the 
court  to  give  to  the  jury  the  following 
charges,  and  separately  excepted  to  Qie 
court's  refusal  to  give  each  of  them  as  asked: 
(1)  "The  jury  may  look  to  any  evidence  in 
the  case  tending  to  show  that  Johnson  used 
opprobrious  words  or  abusive  language  to  de- 
fendant at  or  about  the  time  of  the  fight  to- 
gether with  .the  other  evidence  In  the  case; 
and.  If  they  believe  such  words  or  language 
were  used,  they  may  consider  the  same  in 
justification  or  extenuation  of  the  offense, 
and  may  acquit  the  defendant"  Q)  "If  the 
Jury  believe  from  the  evidence  that,  at  or 
about  the  time  of  the  dlfScnlty,  Johnson  used 
abusive  language  or  opprobrious  words  to 
defendant  they  may  justify  the  assault  and 
battery,  U  one  la  proven,  on  account  of  such 


language  or  epithets,  and  find  defendant  not 

guilty." 

M.  Lallie,  toe  appelant  Wm.  L.  Martin, 
Atty.  Oen.,  for  the  State. 

McCLELLiAN,  J.  In  prosecntlons  for  as- 
saults, assaults  and  batteries,  and  affrays, 
the  defendant  may  show  in  extenuation  or 
justification  of  the  offense  charged  that  the 
person  assaulted  or  beaten  nsed  opprobrious 
words  or  abusive  language  at  or  near  the 
time  of  the  assault  or  affray.  Code,  I  3740; 
Brown  v.  State,  74  Ala.  42;  Prlw  v.  State,  77 
Ala.  66.  Whether  the  person  alleged  to  have 
been  assaulted  here  used  opprobrious  worda 
or  abusive  language  towards  the  defendant 
at  or  about  the  time  of  the  assault  was  the 
sole  matter  at  Issue  on  the  trial  below.  AU 
the  evidence.  Including  the  testimony  of  the 
defendant  himself,  concurred  to  establish, 
and  the  defendant  made  no  pretense  of  deny- 
ing, the  fact  the  assault  and  battery  alleged 
was  committed  by  him.  On  the  issue  as  to 
the  use  of  opprobrious  words  by  Johnson,  the 
person  assaulted,  the  evidence  was  directly 
conflicting.  With  this  state  of  case  before 
it  the  trial  court  committed  no  error  in  in- 
stmcting  the  jury  that  if  they  believed  from 
the  whole  evidence  that  at  or  about  the 
time  defendant  struck  Johnson,  said  Johnson 
did  not  use  any  opprobrious  words  or  abusive 
language  to  defendant,  they  should  find  the 
defendant  guilty.  The  court  had  a  right  to 
assume  in  this  charge  that  "the  defendant 
struck  Johnson"  (this  was  not  only  proved, 
but  also  confessed) ;  and  as  to  the  use  by  John- 
son of  opprobrious  words,  as  being  defensive 
matter.  In  respect  of  which  the  burden  was 
upon  the  defendant  to  reasonably  satisfy  tbe 
jury,  the  charge  was  not  bad  for  that  it  fiUl- 
ed  to  require  belief  beyond  a  reasonable 
doubt  Indeed,  it  was  too  favorable  to  the 
defendant  in  this  regard.  It  should  have  re- 
quired conviction  unless  the  jury  were  rea- 
sonably satisfied  that  Johnson  did  use 
abusive  language,  etc.,  at  or  near  about  the 
time  of  the  assanlt 

Two  charges  requested  by  the  defendant 
were  addressed  to  this  issue,  and  woe  In- 
tended to  instruct  the  Jury  that  if  opprotn^ons 
worda  or  abusive  language  woe  nsed  by 
Johnson  towards  the  defendant  at  or  near 
the  time  of  the  assault  and  the  defendant 
Btrdck  on  account  thereof,  they  might  con- 
sider the  use  of  such  words  or  language  in 
extenuation  or  Justification  of  the  assault 
as  they  might  determine;  and  that  If,  in  their 
Judgment  the  opprobrium  or  abuse  was  suffi- 
cient to  Justify  the  blow,  they  conld  find  the 
defendant  not  guilty.  These  Instructions 
were  not  abstract  The  evidence  for  the  de- 
fendant tended  to  support  every  tact  poetn- 
lated  in  each  of  them.  The  first  of  than, 
when  referred  to  the  evidence,  and  the  sec- 
ond, by  its  own  terms,  postulates  evoy  es- 
sential Ingredient  of  the  statutory  defense, 
and  each  of  them  should  have  been  given. 
Reversed  and  remanded. 
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BOND   T.   STATB. 
(Supreme  Coort  of  Alabama.    Jane  19,  1804.) 
CRmiKAi.  Law— OiBMisSAL  of  Appbai.. 
An  appeal  will  be  diamisBed  where  no 
exceptions  were  reserred  ni>on  the  triaL 

Appeal  from  circuit  court,  Henry  county; 
J.  M.  Carmichael,  Judge. 

Charlie  Bond  was  convicted  for  burglary, 
and  appeals.     Dismissed. 

Peyton  O.  Thompson,  for  appellant  Wm. 
I<.  Martin,  Atty.  Gen.,  for  the  State. 

HEAD,  J.  The  indlctm^it  charges  the  de- 
fendant with  burglary  in  the  usual  and 
proper  form.  Upon  proceedings  strictly  regu- 
lar there  were  verdict  of  conviction  and  sen- 
tence, all  duly  shown  by  the  record.  There 
was  not  an  exception  reserved  upon  the 
trial.  This  is  not  a  case  for  an  appeal,  and 
it  1b  dismissed.    Appeal  dismissed. 


on  iJa.  W) 

CARTEB  et  al.  v.  STATSL 
(Sapreme  Conrt  of  Alabama.    June  19,  1884.) 
Crihisal  Law — Instbvctioks — Rcasonablb 
Doubt. 
On  a  criminal  trial  it  is  error  to  refuse 
to  charge  that  each  juror  must  be  satisfied  be- 
yond   a    reasonable    donbt    that    accused    are 
eailty  before  they  can  convict. 

Appeal  from  circuit  court,  Butler  county; 
J.  R.  Tyson,  Judge. 

William  Carter  and  Major  Gibson  were 
convicted  of  larceny,  and  appeal.    Reversed. 

Gamble  &  Powell,  for  appellant.  Wm.  L. 
Martin,  Atty.  Gen.,  for  the  State. 

HEAD,  J.  The  defendants,  William  Car- 
ter and  Major  Gibson,  were  tried  and  con- 
victed of  the  larceny  of  a  hog.  William  Car- 
ter testified  as  a  witness  in  his  own  behalf, 
giving  evidence  tending  to  exculpate  him- 
self. The  state  introduced  a  witness  who 
testified  that  Carter's  character  was  bad  for 
truth.  The  other  defendant  was  not  im- 
peached, but  he  gave  evidence  of  his  good, 
general  character  for  honesty.  The  court  in- 
structed the  jury  that  "the  evidence  of  the 
defendant's  good  character  is  not  evidence 
of  his  truthfulness  as  a  witness."  Garter  did 
not  reserve  an  exception  to  this  instruction, 
but  Gibson  did.  No  error  was  committed 
available  to  Gibson.  His  character  as  a  witness 
had  not  been  put  In  issue.  He  put  in  issue 
his  general  character  for  honesty,  as  toudl- 
Ing  the  question  of  his  guilt  or  innocence. 
That  evidence  could  not  be  considered  to  add 
to  his  credibility  as  a  witness.  This  was 
the  effect  of  the  instruction,  so  fftr  as  be 
was  concerned. 

The  defendants  requested  in  writing  the  tci- 
lowing  charges,  separately:  "Unless  each  of 
you  is  convinced  beyond  a  reasonable  doubt 
of  the  guilt  of  the  defendants,  from  the  evi- 
dence in  the  case,  then  you  should  not  oom- 


vlct  tfaem."  "Before  yon  can  cmyict  tb« 
defendants,  you  should  each  be  coovlaced 
beyond  a  reasonable  doubt  of  their  guilt  from 
the  evidence  and  the  evidence  alone."  These 
Cfaargea  were  severally  refused,  and  the  de- 
fendants excepted  to  each  refusal  That  the 
court  erred  seems  too  plain  for  argument 
There  Is  nothing  better  settled  in  our  juris- 
prudence than  that  the  concurrence  of  all 
the  jurors  is  essential  to  a  verdict  in  all 
cases,  oivll  and  criminal;  as  well  settled  as 
the  other  principle  that  the  jurors  in  a  crim- 
inal case  must  be  satisfied  beyond  a  reason- 
able doubt  of  the  defendant's  guilt  before 
there  can  be  a  conviction.  It  is  logically 
impossible  to  apply  these  principles,  and  hold 
that  a  conviction  on  a  criminal  charge  may 
be  had  although  one  of  the  jurors  may  not 
believe  beyond  a  reasonable  doubt  that  guilt 
has  been  established.  Each  Juror  must  be 
satisfied  beyond  a  reasonable  doubt  that  the 
accused  is  guilty  before  there  can  be  a  coa- 
victlon.  This  right  is  so  securely  guarded 
that  when  a  verdict  of  conviction  is  read  tbe 
defendant  may  have  the  jury  examined  by 
the  poll,  to  make  sure  that  it  is  the  verdict 
of  each  juror.  For  the  refusal  to  give  the 
charges  the  judgment  is  reversed,  and  the 
cause  remanded.  Let  the  prisoners  remain  in 
custody  until  discharged  by  due  course  of 
law.    Reversed  and  remanded. 


SAMPSON  V. 


aot  Ala.  660) 
JACKSON. 


(Sapreme  Conrt  of  Alabama.    June  19,  1804.) 

AssiOMMBiiT  roB  Benefit  or  Cbbditobs— Who 
HAT  Question. 

1.  A  genernl  assignment  giving  preference 
to  creditors  can  only  be  attacked  by  a  creditor 
who  has  not  assented  thereto. 

2.  The  assignee  holds  the  property  for  the 
benefit  of  those  mentioned  in  the  assignment 
and  cannot  complain  that  its  terms  are  un- 
fair, ot  that  It  gives  preferences. 

3.  Where,  shortly  before  making  a  general 
assignment  me  assigncMr  indorses  a  note  to  a 
creditor,  the  assignee  cannot  interpose  in  an  ac- 
tion to  collect  the  note,  as  only  a  creditor  of 
the  assigncH'  can  question  the  title  derived  from 
such  indorsement 

Appeal  from  circuit  court  Colbert  conniy; 
H.  C.  Speake,  Judge. 

Acticm  by  A.  W.  Jackson  against  Ella  T. 
Newson  on  a  promissory  note.  James  N. 
Sampson,  as  assignee  of  the  Tnscumbia 
Banking  Company,  intervened.  Judgment 
was  rendered  for  plaintiff,  and  defendants 
appeal.     Affirmed. 

_  The  defendant  In  answer  to  the  summons 
in  said  cause,  paid  into  court  the  money  due 
upon  said  note,  tod  suggested  that  James 
N.  Sampson,  the  assignee  of  the  Tuscumbia 
Banking  Company,  claimed  the  money  due 
upon  said  note;  and  prayed  that  said  Samp- 
son be  required  to  make  himself  a  party  ti 
the  said  suit  <uid  to  defend  tbe  same.  Sum- 
mons was  regularly  served  upon  the  said 
Sampson,  who  interposed  his  claim,  and 
upon  the  hearing  of  the  cauae  the  justice  of 
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the  peace  rendered  jtidgment  foi^  the  plain- 
tiff, and  from  said  Jndgrment  an  appeal  was 
taken  to  the  circuit  court  In  the  circuit 
court  the  said  James  N.  Sampson  filed  his 
claim  to  said  money,  averring  therein  that 
on  June  10.  1803,  the  Tuscumbla  Banking 
Company  made  a  general  assignment  of  all 
of  Its  property  to  him,  James  N.  Sampson, 
for  the  benefit  of  all  of  Its  creditors,  and 
among  other  property  assigned  to  him  was 
the  note  due  from  Ella  T.  Newson,  and  that 
he  claims  the  said  money  as  such  assignee. 
In  response  to  this  claim,  the  plaintiff  re- 
plied that  the  Tuscumbla  Banking  Oompany, 
being  Indebted  to  her,  transferred  said  note 
In  settlement  of  said  Indebtedness,  and  that 
the  general  assignment  to  said  James  N. 
Sampson  was  made  after  such  transfer,  and 
that  the  assignee  cannot  set  up  any  right 
or  claim  to  said  note,  except  such  as  could 
have  been  interposed  by  the  Toscumbia 
Banking  Company. 

The  evidence  Introduced  In  behalf  of  the 
plaintiff,  as  Is  shown  by  the  bill  of  excep- 
tions, tended  to  show  that  before  June  10, 
1893,  the  Tuscumbla  Banking  Company,  a 
partnership  composed  of  Hinton  E.  Carr  and 
his  wife,  Emma  Carr,  did  a  general  bank- 
ing business  In  the  city  of  Tuscumbla,  and 
that  the  plaintiff  was  a  depositor  therein  to 
the  amount  of  several  hundred  dollars. 
That  on  June  8.  1893.  James  Jackson,  as 
agent  of  the  plaintiff,  went  to  the  Tuscumbla 
Banking  Company  for  the  purpose  of  draw- 
ing out  from  said  bank  for  the  plaintiff  the 
amount  she  had  on  deposit  That  one  Har- 
rington, the  assistant  cashier,  was  in  charge 
of  the  banlc,  and  told  the  said  James  Jack- 
son that  he  did  not  have  the  money  to  pay 
to  him  that  morning.  That  thereupon  the 
said  Jackson  said  that  he  would  accept  notes 
or  other  security  as  collateral  for  said  debt 
That  at  the  time  of  this  request  Hinton  E. 
Carr,  who  was  the  president  and  had  control 
of  the  business  of  the  Tuscumbla  Banking 
Company,  was  in  the  city  of  New  York.  On 
his  departure,  the  said  Harrington  was  left 
in  entire  control  of  the  business,  and  In- 
structed by  said  Hinton  E.  Carr  that  In  the 
event  he,  Harrington,  was  In  doubt  as  to 
what  to  do  or  how  to  act  in  any  matter  con- 
nected with  the  said  business,  to  consult 
with  said  Carr's  brother,  Dent  Carr,  and 
whatever  he  said  to  do  would  be  all  right, 
and  he  could  go  ahead  and  do  It  That 
these  Instructions  having  been  received  from 
Hinton  E.  Carr,  Harrington,  before  deliver- 
ing the  securities  to  said  Jackson,  told  Jack., 
son  to  wait  until  he  consulted  with  Dent 
Carr.  After  such  consultation  Harrington 
delivered  to  said  Jackson  the  notes  belong- 
ing to  the  Tuscumbla  Banking  Company, 
among  which  was  the  note  executed  by 
Mrs.  Ella  T.  Newson.  now  sued  upon.  The 
receipt  given  by  Jackson  upon  the  delivery 
4f  these  notes  shows  that  they  were  not  in 
payment  of  the  Indebtedness,  but  were  re- 
ceived as  collateral  securl^  for  the  debt  of 


the  bank  to-  the  plaintiff.  Two  days  after 
this,  James  Jackson  carried  the  said  notes 
to  Mrs.  Emma  Carr,  a  partner  In  the  Tus- 
cumbla banking  business,  and  she  Indorsed 
them  to  the  plaintiff,  as  transferred  by  the 
Tuscumbla  Banking  Company.  A  few  min- 
utes after  this  indorsement  Mrs.  Emma 
Carr  executed  a  deed  of  general  assignment 
to  James  N.  Sampson  of  the  property  of  the 
Tuscumbla  Banking  Company,  for  the  ben- 
efit of  Its  creditors.  This  deed  of  general 
assignment  was  written  by  the  said  James 
Jackson,  who  testified  that  at  the  time  of 
the  indorsement  of  the  notes  to  the  plaintiff 
by  Mis.  Carr  he  knew  of  the  Intended  as- 
signment which  was  executed  a  few  mo- 
ments afterwards.  James  N.  Sampson  tes- 
tified in  his  own  behalf  that  the  Tuscumbla 
Banking  Company  was  Insolvent  six  months 
before  It  closed  Its  doors,  on  June  10,  1892, 
and  that  a.  few  days  after  the  assignment 
Hinton  E.  Carr,  who  had  returned  from 
New  York,  turned  over  to  him,  the  said 
Sampson,  as  assignee,  the  assets  of  the 
banking  company,  and  also  the  list  of  notes 
said  Harrington  had  delivered  to  said  James 
Jackson  for  the  plaintiff,  A.  W.  Jackson, 
and  in  the  list  of  notes  so  delivered  to  him 
was  the  note  now  sued  upon.  The  cause 
was  submitted  without  the  intervention  of 
a  Jury,  and  upon  the  hearing  of  all  the  evi- 
dence judgment  was  rendered  for  the  plain- 
tiff, declaring  that  he  was  entitled  to  the 
money  which  had  been  paid  Into  court  and 
that  the  said  James' N.  Sampson  was  not  en- 
titled thereto.  This  Judgment  is  appealed 
from,  and  the  same  is  here  assigned  as  error. 

J.  B.  Moore,  for  appellants.  Thos.  B.  Rool- 
hac  and  William  H.  Sawtelle,  for  appellee. 

HARALSON,  J.  1.  It  wUl  be  remembered 
that  a  general  assignment  by  an  insolvent 
debtor  is  not  prohlblted,-4s  not  declared 
void  by  the  statute.  Its  only  effect  Is  in  Its 
operation.  The  statute  was  designed,  mere- 
ly, to  deprive  such  assignments  of  the  char- 
acter of  a  particular  security  for  a  par- 
ticular debt  converting  It  Into  a  general 
security  for  the  equal  benefit  of  all  credi- 
tors who  come  In  and  claim  under  it  And. 
as  we  have  heretofore  held,  an  assignment 
of  all  of  a  debtor's  property,  by  which  pref- 
erences among  his  creditors  are  made.  Is 
perfectly  good,  as  between  the  debtor  and 
his  transferees  or  assignees,  and  will  be  al- 
lowed. In  the  absence  of  objectl<»  by  credit- 
ors, to  be  executed  according  to  Its  terms. 
CredltMB  not  named  In.  it  or  those  who  have 
not  assented  to  It  alone,  have  the  right  to 
claim  that  It  shall  inure  to  the  benefit  of 
all  the  creditors.  3  Brick.  Dig.  p.  49,  i  16; 
Rapier  v.  Paper  Oa,  64  Ala.  342. 

2.  The  as^gnee,  under  a  general  assign- 
ment whether  preferences  are  established  in 
It  or  not.  If  he  accepts  the  trust  takes  the 
property  under  the  deed  and  holds  it  for 
the  exclusive  benefit  at  those  mentioDed  in 
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It,  as  its  beneficiaries.  And,  as  it  was  said 
by  na  In  another  case,  "he  Is  boond,  and 
affected  by  ail  the  equities,  and  subject  to 
all  the  defenses  which  would  have  affected 
the  assignor.  In  no  Just  sense  Is  he  a  pur- 
chaser for  value,  or  the  representative  of  the 
creditors."  He  is  certainly  not  their  repre- 
sentative further  than  to  faithfully  execute 
the  trust  conferred  on  him,  acccnrdlng  to 
the  terms  of  the  Instrument  by  which  he 
was  appointed,  and  pay  tiie  proceeds  of  the 
property  to  those  provided  for.  He  has  no 
right  to  find  fault  with  the  assignment  be- 
cause be  thinks  it  unfair,  or  gives  prefer- 
ences or  does  not  distribute  the  property, 
as  he  would  have  done.  Kapler's  Case,  su- 
pn.;  Davis  v.  Swanson,  64  Ala.  277;  In- 
surance Oo.  y.  Hamper,  73  Ala.  346;  Walker 
T.  Miller,  U  Ala.  1067;  Hatchett  v.  Blant(Ni, 
72  Ala.  434;  Burrfll,  Assignm.  621,  {  891. 
3.  The  question  at  issue,  under  the  facts 
of  this  case,  finds  solution  in  the  foregoing 
principles.  It  is  disputed  that  the  cashier  of 
the  bankiqg  company,  Mr.  Harrington,  had 
the  capacity  under  the  general  authority 
which  attached  to  his  office,  or  under  any 
special  authority  conferred  on  him,  to  trans- 
fer the  assets  of  the  bank  to  plaintiff,  or 
to  any  one  else,  as  collateral  security  for 
a  debt  of  the  bank.  "fHthout  reference  to 
any  such  authority.  It  is  not  denied  that 
the  banking  company,  after  the  note  in  ques- 
tion had  been  delivered  to  the  plaintiff's 
agent,  and  before  the  general  assignment  was 
executed  and  delivered,  indorsed  the  same 
to  the  plaintiff, .  and  thereby  cured  what 
defect  there  was  In  the  previous  transfer, 
if  any,  so  that,  the  legal  title  to  the  note 
was  transferred  to,  and  was  in  the  plaintiff, 
which  entitled  her  to  maintflin  this  action. 
The  only  person  «r  persons  who  could  ques- 
tion plaintUTs  right  to  said  note,  by  ques- 
tioning the  validity  of  her  title  as  acquired 
to  it,  or  by  seeking  to  have  the  assignment 
of  it  to  her  declared  a  part  of  the  general 
assignment,  must  be  a  creditor  or  creditors 
of  the  insolvent  assignor,  and  not  the  as- 
signee In  the  deed  of  assignment  who,  as 
to  this  action,  stood  in  the  place  of  the  as- 
slgnw  and  did  not  reixvsent  the  creditors. 
If  none  of  them  complained,  the  plaintiff 
should  meet  no  legal  Impediment  in  pro- 
ceeding to  collect  said  note  under  her  as- 
signment of  It  to  her;  and  the  claimant  as 
assignee  in  said  deed,  went  beyond  the  limits 
of  his  authority  under  said  deed,  to  put 
himself  forward  as  the  representative  of  the 
creditors,  to  do  what  we  have  no  reason 
to  believe  they  desired  to  do  for  themselvea 
They  may  have  good  reasons  for  not  litigat- 
ing with  plaintiff,  with  which  claimant 
should  not  seek  to  interfere.  Raider  v.  Pa- 
per Co.,  supra.  It  may  be  added,  Just  here, 
that  trusts  arising  under  general  assignments 
for  the  benefit  of  creditors,  are  peculiarly 
the  objects  of  equity  Jurisdiction.  2  Story, 
Bq.  Jur.  {  1067;  2  Perry,  Trusts,  {  594; 
McFerran  ▼.  Davis,  70  Oa.  661;    Carriage 


Works  y.  Ward  (Ala.)  14  South.  418.  It  is 
manifest  the  appellant  mistook  his  rlf^ts 
and  duties.  In  instituting  this  claim,  and 
that  In  the  finding  and  Judgment  of  the 
court  there  is  no  error  of  which  be  can 
complain.    Affirmed. 


aw  Ala.  ew) 
MORBIS  V.  LAQBRFSI/F. 
(Supreme  Court  of  Alabama.    June  20,  189i.) 

COKTBAOTS— COSBIOERATION— OFTIOKB — LIQUIDAT- 
ED Oamasxs. 
An  agreement  to  sell  ia  sufficient  to  sup- 
port a  promise  to  pay  an  agreed  amount  for  an 
option  to  purchase  a  mining  claim,  though  the 
contract  provides  for  liquidated  damages  in  a 
like  amoant  in  case  of  refusal  by  the  vendor 
to  complete  the  sale^  as  the  vendee  may  insist 
upon  a  specific  performance. 

Appeal  from  circuit  court,  Jefferson  coun- 
ty; James  J.  Banks,  Judge. 

Action  by  C.  O.  Lagerfelt  against  E.  W. 
Morris  to  recover  $100  due  on  a  contract 
There  was  a  Judgment  for  plaintiff,  and  de- 
fendant appeals.    Affirmed. 

The  complaint  as  originally  filed,  contain- 
ed but  one  count  claiming  an  amount  due 
on  said  contract  By  leave  of  the  court  the 
complainant  amended  his  complaint  by  add- 
ing a  second  count  in  which  he  set  out  in 
full  the  written  contract  sued  upon,  averring 
that  he  had  performed,  bis  part  of  the  con- 
tract and  the  defendant  bad  failed  to  pay 
the  amount  agreed  in  said  contract  and  that 
the  same  was  now  due  and  unpaid.  The 
contract  so  set  out  in  the  complaint  and 
which  forms  the  basis  of  the  present  suit 
Is  as  follows:  "This  option  and  memoranda 
of  agreement  this  day  entered  Into  between 
C.  O.  Lagerfelt  party  of  the  first  part  aad 
B.  W.  Morris,  party  of  the  second  part  wlt- 
nesseth :  That  the  said  party  of  the  first  part, 
for  and  in  consideration  of  the  sum  of  one 
hundred  ($100.00)  dollars,  to  him  In  band 
paid  by  the  party  of  the  second  part  the  re- 
ceipt whereof  Is  hereby  aclmowledged,  sells 
to  the  party  of  the  second  part  an  option  of 
the  purchase  by  the  party  of  the  second 
part  of  the  party  of  the  first  part,  of  fifty- 
one  per  centum  Interest  In  and  to  the  fol- 
lowing described  gold-mlnlng  claim,  situated 
In  Organ  mining  district  In  Dona  Ana  coun- 
ty. In  the  territory  of  New  Mexico,  said  min- 
ing claim  being  located  and  described  as 
follows:  That  certain  lead,  lode,  or  mining 
claim  known  as  the  'Dagmar  Gold-Mining 
Claim,'  situated  In  the  Organ  mountain  min- 
ing district  territory  of  New  Mexico,  dis- 
tant about  twenty-seven  miles  from  Las  Cru- 
cas.  New  Mexico,  and  lying  between  two 
mining  claims  known  respectively  as  the 
Alabama  Bell  gold-mining  claim  and  the 
Oro  Fino  gold-mining  claim,  said  Dagmar 
claim  being  a  parallelogram  600  feet  wide 
by  1,200  feet  long,  and  more  particularly 
described  as  follows:  Beginning  at  a  monu- 
ment of  stones  at  the  westerly  ead  center  of 
said  claim,  thence  three  hundred  feet  to  a 
monument  of  stones  at  the  northwest  cor- 
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ner  of  said  claim,  thence  three  hundred  feet 
to  a  monument  of  stones  at  the  easterly  end 
center  of  said  claim,  thence  three  hundred 
feet  to  monument  of  stones  at  the  southeast 
comer  of  said  claim,  thence  twelve  hun- 
dred feet  to  a  monument  of  stones  at  the 
southwest  comer  of  said  claim,  thence  three 
hundred  feet  to  a  monument  of  stones  at 
the  westerly  end  center  of  said  claim,  the 
point  of  beginning.  This  option  to  continue 
for  30  days  from  the  date  hereof.  The  terms 
of  the  purchase  of  said  interest  in  said  min- 
ing property,  If  above  option  is  carried  out, 
is  twelve  thousand  and  five  hundred  ($12,- 
500.00)  dollars,  to  be  paid  as  follows:  Six 
thousand  two  hundred  and  fifty  ($6,250.00) 
dollars  to  be  paid  by  the  party  of  the  second 
part,  to  the  party  of  the  first  part,  within 
thirty  days  from  the  date  hereof,  and  the 
remainder,  six  thousand  two  hundred  and 
fifty  ($6,250.00)  dollars,  to  be  paid  in  the 
same  way  two  months  from  the  date  here- 
of. If  the  party  of  the  second  part  fail  to 
make  the  second  payment  as  when  the  same 
falls  due,  then  this  agreement  shall  be  ut- 
terly null  and  void,  and  the  first  payment 
of  six  thousand  two  hundred  and  flf^  dol- 
lars ($6,250.00)  shall  remain  and  continue 
the  property  of  the  party  of  the  first  part  as 
liquidated  damages  for  the  breach  of  this 
agreement,  and  not  as  a  penalty,  and  the 
party  of  the  second  part  hereby  relinquishes 
all  right  to  tha  same,  or  any  part  thereof. 
If  the  said  first  payment  of  six  thousand 
two  hundred  and  fifty  dollars  ($6,250.00) 
shall  be  made  or  lawfully  tendered  to  the 
party  of  the  first  part  within  the  said  thirty 
days,  hereinbefore  mentioned  by  the  party 
of  the  second  part,  and  the  said  party  of  the 
first  part  shall  fail  or  refuse,  on  said  pay- 
ment or  tender,  to  assign  and  transfer  to  the 
party  of  the'  second  part  said  fifty-one  per 
centum  interest  in  said  mining-claim  proper^ 
ty,  then,  and  in  that  case,  the  party  of  the 
first  part  hereby  agrees  to  pay  to  the  party 
of  the  second  part  the  sum  of  one  hundred 
dollars  ($100.00)  as  liquidated  damages  for 
the  breach  of  this  agrreement,  and  not  as  a 
penalty;  and  he  hereby  waives  all  exemp- 
tions as  to  said  liquidated  damages,  and  the 
party  of  the  second  part,  in  order  to  secure 
the  payment  of  said  six  thousand  two  hun- 
dred and  fifty  ($6,250.00)  dollars,  hereby 
gives  the  party  of  the  first  part  a  lien  on 
said  fifty-one  per  centum  interest  ta  said 
mining  claim  and  property  until  said  sum 
is  paid.  In  duplicate,  this  25th  day  of  July, 
1891.  [Signed]  C.  O.  Lagerfelt  B.  W.  Mor- 
ris." The  defendant  demurred  to  this  amend- 
ed count  of  the  complaint,  on  the  ground 
that  the  contract  therein  set  out  does  not 
show  any  consideration  for  the  defendant's 
promise  to  pay  the  $100  sought  to  be  recover- 
ed. This  demurrer  was  overruled,  and  the 
defendant  duly  excepted.  Upon  the  trial  of 
the  case,  as  Is  shown  by  the  bill  of  excep- 
tions, the  plaintiff  ofFered  proof  of  the  exe- 
cution of  the  contract  sued  upon,  and  intro- 


duced the  same  in  evidence,  against  the  ob- 
jection and  exception  of  the  defendant  The 
plaintiff  proved  that  he  had  made  demand 
upon  the  defendant  for  the  payment  of 
the  $100,  which  demand  had  been  refused; 
and  he  testified,  in  his  own  behalf,  that, 
at  the  time  of  selltng  the  option,  he  was 
lawfully  seised  of  all  right,  titie,  and  inter- 
est in  and  to  said  property,  as  described  in 
the  complaint  stated  abore^  and  bad  the 
right  to  sell  the  same. 

Walker  Percy  and  James  Weatherly,  for 
appellant  Hibbard  &  Miles  and  W.  T.  Hill, 
for  appelle& 

HEAD,  J.  Assuming  the  validity  of  the 
contract  brought  to  view,  in  this  case,  aa  a 
mutually  binding  obligation,  the  $100  there- 
in recited  to  have  been  paid  by  the  appellant 
was  a  cash  consideration,  payable  at  the 
time  of  the  execution  of  the  contract  The 
same  not  being  paid  upon  the  delivery  of 
the  instrument,  a  right  of  action  for  its  re- 
covery at  once  arose.  Recitals  in  written 
contracts  in  reference  to  the  payment  of  the 
consideration,  like  that  in  the  present  con- 
tract, are  always  open  to  explanation  by  pa- 
roL  Neither  the  allegations  of  the  present 
complaint  nor  the  evidence,  vary  the  legal 
effect  of  the  writing.  We  think  the  contract 
was  mutually  binding  upon  the  parties.  For 
the  consideration  of  $100,  the  appellee  bound 
himself,  at  any  time  within  30  days,  to  sell 
to  the  appellant  the  specified  Interest  in  the 
gold  mine,  upon  terms  and  considerations 
particularly  expressed,  if,  within  that  time, 
appellant  should  exercise  his  option  to  make 
the  purchase,  and  comply  with  the  prescrib- 
ed terms  on  his  part  The  contract  stipu- 
lates that  if  the  vendor,  the  appellee,  shall 
refuse  to  make  the  sale  or  transfer,  upon 
compliance  with  the  terms  by  the  appellant, 
the  vendee,  within  the  time  stipulated,  he^ 
the  vendor,  will  pay  to  the  vendee  $100  aa 
liquidated  damages;  and  from  this  it  is  ar- 
gued that  no  obligation  was  imposed  uptm 
the  vendor  to  make  the  sale,  but  that  the 
legal  effect  of  the  instrument  was  that  it 
was  left  purely  to  his  option  whether  he 
would  make  the  sale,  or  repudiate  it  by  sim- 
ply restoring  the  consideration  received.  If, 
under  the  agreement  properly  interpreted, 
it  be  true  that  the  vendor  had  the  right  to 
repudiate  the  promise  to  sell,  and,  in  that 
event  incur  no  other  responsibility  or  obli- 
gation than  the  payment  of  the  liquidated 
damages  of  $100,  we  would  unhesitatingly 
declare  the  Instrument  a  mere  nudum  pac- 
tum, for  the  obvious  reason  that,  the  sum 
fixed  as  liquidated  damages  being  that  sum 
which  was  paid  for  the  option  to  purchase^ 
the  payment  of  such  damages  would  be  no 
more  than  the  mere  restoration  of  the  con- 
sideration paid  for  the  option  to  purchase, 
placing  the  vendor  precisely  where  he  waa 
when  the  agreement  waa  made,  with  no 
other  obligation  whatever  resting  upon  him. 
But  we  do  not  so  Interpret  the  agreemoit.    It 
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clearly  evldencefl  a  promise  to  sell  and  con- 
yey  the  specified  Interest  In  the  mine,  upon 
specified  conditions  and  terms.  It  Is  true 
liquidated  damages  are  stipnlated  for  the 
breach  6t  that  promise,  and  the  vendee,  rely- 
ing, for  his  redress,  upon  the  payment  of 
damages  for  the  breach,  would  be  limited  In 
his  recoTtery  to  the  stipulated  sum;  but  the 
fact  that  the  damages  are  liquidated  by  the 
contract  for  the  sale  of  realty,  as  in  the  pres- 
ent case,  docs  not  affect  the  right  of  the 
vendee  to  insist  upon  a  specific  performance 
of  the  contract  In  all  breaches  of  this  kind, 
the  vendee  has  his  election  to  enforce  spe- 
cific performance  of  the  contract,  or,  waiv- 
ing that,  sue  at  law  for  damages  for  the 
breach.  If  the  latter  redress  is  elected,  and 
the  damages  have  not  been  liquidated  by 
the  agreement  of  the  parties,  they  will  be 
assessed  by  the  Jury  according  to  the  Joiown 
principles  of  law;  if  liquidated  by  the  agree- 
ment, that  will  be  the  measure  of  recovery. 
22  Am.  &.  Eng.  Enc.  Law,  p.  999,  and  cases 
cited  in  note  4;  Id.  p.  070,  and  note  6;  Haynes 
V.  Farley,  4  Port  (Ala.)  628;  Eads  v.  Mur- 
phy, 52  Ala.  520;  Micon  v.  Ashurst,  55  Ala. 
607;  Cotton  V.  Cotton,  75  Ala.  345.  We  there- 
fore hold.  In  this  case,  that  the  appellant 
Morris,  upon  compliance  with  the  conditions 
and  terms  of  the  agreement  upon  bis  part, 
could  have  enforced  performance,  on  the 
part  of  the  other  party,  of  his  agreement  to 
convey;  wherefore  the  contract  was  mutual- 
ly obligatory,  and  the  appellee  entitled  to 
receive  the  $100  agreed  upon  as  its  consider- 
ation.  Affirmed. 


(103  Ala.  <14) 

EXLGORB  V.  KILOORB  et  aL 
(Suinreme  Court  of  Alabama.    June  20,  1894.) 
Fabtitiok — Sals — Jdkisdiction  —  Rbs  Jddicata. 

1.  The  sale  of  lands  in  partition  cannot  be 
ordered  where  defendant  holds  adversdy  to 
plaintiff  under  a  claim  of  title  founded  on  dis- 
puted facts. 

2.  Where,  however,  such  sale  is  only  a  part 
of  the  relief  soneht,  and  nnder  the  bill  plaintiff 
is  entitled  to  other  eqnitable  relief,  the  court 
will  entertain  the  hill  for  all  parposes. 

3.  A  decree  of  the  probate  court  that  a  de- 
cedent's estate  is  insc^vent,  made  in  a  proceed- 
ing to  which  the  heir  was  not  a  party,  does  not 
estop  the  heir  from  claiming  in  an  action  for 
partition  that  the  estate  was  not  ins^vent 
and  that  the  decree  was  obtained  by  frand. 

Appeal  from  chancery  court.  Walker  coun- 
ty;  Thomas  Cobbs,  Chancellor. 

Action  by  James  Kilgore  and  others  against 
Robert  Kilgore  to  set  aside  a  deed  and  for 
partiti(»i  of  land.  Defendant  moved  to  dis- 
miss the  bill  for  want  of  equity.  The  mo- 
tion was  denied,  and  defendant  appeals.  Af- 
firmed. 

The  bill  in  this  case  was  filed  on  May  17, 
1893,  by  the  children  and  grandchildren  of 
WUliam  Kilg(x«,  deceased,  and  Margaret 
Kilgore,  his  wife,  against  Robert  Kilgore. 
The  complainants  and  fiie  respondent  are 
all  the  heirs  of  tbe  said  William  Kllgwe. 
v.lfiso.D0.21— 57 


The  allegations  of  tbe  bin  are  enfficlently 
stated  in  the  <q>inion.  The  prayer  of  the 
bUl  was,  that  a  deed  executed  from  Margaret 
Kilgore  to  Robert  KUgore,  the  respondent, 
be  canceled  and  annulled  as  a  cloud  on  the 
title  to  the  land  of  which  tbe  said  William 
Kilgore  died  seised,  and  that  said  land  be 
decreed  to  be  sold  for  i>artition  among  the 
complainants  and  the  respondent  as  Joint  ten- 
ants thereof.  The  appellant  moved  to  dismiss 
the  biU  for  the  want  of  equity,  and  upon 
the  submission  of  tbe  cause  upon  this  mo- 
tion the  chancellor  adjudged  that  the  motion 
was  not  well  taken,  and  decreed  that  the 
same  be  ovarraled.  The  appellant  brings  the 
present  appeal,  and  assigns  as  error  this  inter- 
locutory decree  of  the  chancellor. 

Coleman  &  Sowell,  for  app^ant  Appling, 
McOuire  &  Collier,  for  appellees. 

HARALSON,  J.  1.  The  Intestate.  William 
Kilgore,  died,  6th  of  December,  1881,  leaving 
a  widow  and  one  mlnw  child,  the  defendant 
Robert  Kilgore.  His  estate  consisted  of  his 
homestead,  in  which  there  were  140  acres 
of  land,  of  value  less  than  $2,000,  and  per- 
sonal property  less  In  value  than  $1,000.  Un- 
der the  law  which  existed  at  that  time  (sec- 
tion 2821  of  Code  of  1876),  such  a  homratead 
and  the  personal  property,  were  exempted 
from  the  payment  of  debts,  contracted  after 
the  23d  of  April,  1873,  in  all  cases  during  the 
life  of  the  widow,  and  the  minority  of  the 
child,— 4fae  personalty  to  be  delivered  to  tbe 
widow,  to  be  employed  by  her  in  the  main- 
tenance of  herself  and  her  minor  child,  and 
the  homestead  exempted  for  their  benefit, 
to  be  retained  by  the  widow,  until  It  was 
ascertained  whetiier  the  estate  was  solvent 
or  Insolvent  and,  If  the  estate  was  insolvent; 
It  vested  In  her  and  her  child  absolutely. 
Code,  1876,  {S  2826,  2827.  Tbe  ascertainment 
of  insolvency  contemplated  by  the  statote, 
was  a  regular  declaration  of  Insolvency  by 
proceedings  in  the  probate  court— Judicial 
ascertainment  according  to  the  statutory 
practice  regulating  such  a  proceeding. 
Munchus  V.  Harris,  69  Ala.  506;  Baker  v. 
Keith,  72  Ala.  127;  Smith  r,  BoutweU  (Ala.) 
13  South.  569;  Do  Aivaoiai  v.  Whltaker,  Id. 
615. 

2.  It  Is  shown  by  the  bill,  that  the  Intes- 
tate, William  Kilgore,  died,  owing  no  debts 
contracted  by  him  to  be  paid  by  an  admin- 
istrator; that  on  the  application  of  his  wid- 
ow, his  estate  was  administered  on  by  the 
then  general  administrator  of  the  coimty, 
one  R.  H.  Smith,  tor  the  purpose  of  collect- 
ing a  debt  of  $200  dne  to  decedent,  at  his 
death,  by  one  H.  A.  IxAar,  which,  without 
administration,  could  not  be  collected,  and 
that  no  claims  against  the  estate  were  ever 
presented  to  said  administrator  tar  pay- 
ment It  is  further  averred,  that  In  1883, 
on  tbe  written  application  of  said  widow,  to 
the  probate  court  of  Walker  county,  Hu 
lands  described  in  the  bill,  by  tbe  order  and 
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decree  of  said  ooort,  were  set  ai»art  to  her 
and  ber  minor  son,  Bobert,  the  defendant, 
as  a  homestead,  enA  all  the  personal  prop- 
erty, belonging  to  the  said  estate,  Including 
the  $200  in  money,  which  had  been  collected 
by  the  administrator  from  said  Lollar,  ex- 
cept Just  enough  of  that  money  to  pay  the 
costs  and  expenses  of  the  administration,— 
was  also  set  apart  to  said  widow  and  minor 
son,  as  exempt  to  them,  leaving  no  property 
belonging  to  said  estate,  to  be  administered, 
and  no  debts  contracted  by  the  decedent,  to 
be  paid  by  said  administrator. 

3.  It  Is  further  made  to  appear,  that  said 
administrator,  on  the  27th  of  August,  1889, 
filed  his  application  In  the  probate  court, 
in  which  he  gives  a  list  of  the  real  and  per- 
sonal property  of  his  intestate,  showing  that 
the  lands  were  140  acres,  and  less  In  value 
than  $2,000,  and  the  personal  property,— In- 
cluding said  $200  collected  on  the  only  debt 
due  his  Intestate, — was  of  value  less  than 
$1,000,  all  of  which  property,  real  and  per- 
sonal, he  stated,  was  exempted  to  the  widow 
and  minor  child,  except  suc^  part  of  the 
said  $200,  as  It  t0(^  to  pay  costs  and  ex- 
penses of  administration,  leaving  as  he  stated 
"nothing  to  pay  any  debts."  The  only  cred- 
itor on  the  list  of  creditors  filed,  was  Mrs. 
KUgore,  the  widow,  who  is  put  down  as 
claiming  $155.  On  this  showing,  he  asked 
the  court  to  declare  the  estate  insolvent,  and 
the  court  app<^ted  the  7th  day  of  October, 
following,  to  hear  and  determine  the  mat- 
ter; and  on  that  day,  as  tt  would  seem, 
from  the  re<dtals,— "none  of  the  creditors  of 
said  estate  [of  whom  It  was  not  shown  there 
were  any],  and  none  of  the  heirs  of  decedent, 
William  Kllgore,  appearing  or  ccmtestlng 
said  report,"— It  was  ordered  that  said  es- 
tate be,  and  It  was  declared  Insolvent;  and, 
it  was  further  ordered,  that  said  administra- 
tor file  his  accounts  and  vouchers  for  a  final 

settlement  on  the  day  of  November, 

1889.  On  that  day  he  filed  his  account  and 
vouchers,  showing  that  he  had  received  $200 
and  paid  out  a  like  sum,  and  had  tamed 
over  and  delivered  to  the  widow  toe  the  use 
of  herself  and  minor  child,  the  defendant, 
all  the  personal  property  of  the  estate.  His 
account  shows,  he  paid  the  whole  of  this 
$200  in  cash,  less  the  costs  and  expenses  of 
administration,— the  balance  amounting  to 
$150,— to  Mre.  Kllgore  for  herself  and  minor 
child,  on  the  14tb  day  of  December,  1883. 
We  have  presented,'  therefore,  the  unheard- 
of  proceeding  of  the  estate  of  an  Intestate, 
who  owed  no  debts,  being  reported  to  and 
declared  Insolvent  by  the  probate  court  It 
bears  on  Its  face  the  evidence  of  collusion 
between  the  widow  and  the  administrator. 
If  not  of  the  minor  child,  who  is  shown  to 
have  been  of  age  at  the  filing  of  this  blU, 
to  procure  a  judicial  ascertainment  and  dec- 
laration of  insolvency,  when  the  estate  was 
solvent.  In  order  to  vest  the  fee  In  tbls  home- 
stead In  ber  and  her  minor  son.  As  corrob- 
orative ot  this  fraudulent  pm-pose.  It  is  aver- 


red, that  on  the  19th  July,  1889,  Mrs.  Kll- 
gore commenced  a  suit  against  said  adminis- 
trator for  $150— money,  as  averred  In  the  com- 
plaint, had  and  received  by  him  for  her  use, 
the  same  being  the  balance  due  her  of  said 
$200  collected  from  said  Lollar,  after  pay- 
ing costs  and  expenses  of  administration. 
On  the  summons  and  complaint,  the  adminis- 
trator accepted  service  and  consented  for  the 
case  to  stand  for  trial  at  the  following 
Augrust  term,  at  which  time  she  recovered 
a  judgment,  as  is  averred,  for  $150.  Yet, 
as  we  have  seen,  and  as  appears  by  voucher 
No.  1  in  his  account  filed  for  final  settlement 
of  the  estate,  he  paid  the  money  for  which 
this  judgment  purports  to  be  a  recovery,  on 
the  14th  December,  1883,  more  than  six 
years  before  said  judgment  was  rendered, 
and  there  was  nothing  really  owing  at  the 
time  for  which  said  judgment  could  have 
been  properly  rendered.  If  the  money  had 
not  already  been  paid  to  her.  It  was  hers, 
having  already  been  exempted  and  ordered  to 
be  paid  to  her  by  the  probate  court,  and  no 
action  for  the  money  had  and  received  could 
properly  have  been  brought  and  maintained 
for  It  against  the  administrator,  as  such.  It 
needed  no  judgment  for  its  recovery,  after 
tlie  order  of  that  court  to  pay  it  to  the  wid- 
ow as  exempt,  and,  if  suit  could  have  been 
brought  against  him  at  all  for  Its  payment. 
It  must  have  been  against  him  personally, 
and  not  as  administrator.  Lowery  v.  Daniel 
(Ala.)  18  South.  528.  As  further  corrobora- 
tive of  such  a  purpose,  Mrs.  Kllgore,  <«  the 
17th  day  of  August,  1893,  executed  and  de- 
livered to  her  son,  the  defendant,  a  fee  simile 
conveyance  of  said  homestead  lands,  which, 
as  she  therein  declares,  had  been  set  apart 
to  her,  "as  a  homestead  in  the  estate  of 
my  [her]  late  husband,  which  said  estate  by 
the  decree  of  the  probate  coinrt  of  Walker 
county  has  been  duly  declared  lns(^vent." 
4.  It  has  been  more  than  once  decided  by 
this  court,  in  construction  of  section  8262  of 
the  Code  conferring  on  the  chancery  courts 
"concurrent  jmrisdictlon  with  the  probate 
court  •  •  •  to  sell  for  division  or  parti- 
tion any  property,  real,  personal  or  mixed, 
held  by  joint  owners  or  tenants  In  common," 
that  said  court  has  no  jurisdiction  to  sdl 
lands  for  division  or  partition,  where  the  de- 
fendant holds  adversely  under  a  claim  of 
title  founded  on  disputed  facts.  Sellers  v. 
Friedman  (Ala.)  14  South.  278;  Johns  v. 
Johns,  93  Ala.  239,  9  South.  419;  McEvoy  v. 
Leonard,  89  Ala.  455,  8  South.  40.  And  it  Is 
conceded  by  counsel  for  appellees,  that  if  this 
bill  had  no  other  foundation  to  rest  upon, 
than  being  an  application  to  the  court  of 
equity  to  sell  the  lands  described,  for  division 
or  partition,  it  cannot  be  maintained.  It  Is 
aliso  conceded  by  them,  that  If  the  appellees 
had  a  plain  and  adequate  remedy  at  law, 
to  recover  the  lands  from  the  defendant.  It 
cannot  be  maintained;  but.  In  either  case,  as 
Is  claimed,  if  the  bill  will  He  on  some  other 
equitable  ground,  the  court  will  entertain  It 
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tot  that,  and  all  other  pnrposes,  not  render- 
ing it  multifarious. 

5.  In  the  proceeding  In  the  probate  court 
to  declare  thia  estate  Insolvent,  the  appellees 
were  not  parties,  and  there  was  no  statute 
requiring  them  to  be  made  parties.  The  ad- 
ministrator, in  filling  his  report,  purporting  to 
be  and  treated  by  the  court  as  a  reix^  of  the 
Insolvency  of  the  estate  of  his  intestate,  did 
not  give  a  list  of  the  heirs  of  the  Intestate 
(Code,  {  2224),  nor  was  notice  required  to  be 
given,  or  given  to  them,  of  the  filing  of  said 
report  The  statute  required  notice  to  be 
given  only  to  creditors.  Code,  {  2226.  The 
bill  avers,  that  the  appellees  "had  no  sort  of 
notice  or  knowledge  of  said  report  or  decree 
of  Insolvency  or  of  said  settlement  when 
made,  till  a  few  days  ago,"— prior  to  filing 
the  bill.  Section  2228  of  the  Code  provides, 
that  "any  creditor,  or  other  p«son  interested 
In  the  estate,  may  make  an  issue  as  to  the 
correctness  of  such  report"  of  insolvency, 
and  have  the  same  tried  by  a  Jury.  But,  It 
is  plain,  if  an  heir  Intervenes  for  any  such 
purpose,  as  be  may,  he  must  do  so,  voluntari- 
ly, on  such  information  of  the  proceedings 
as  he  may  ctiance  to  pick  up.  Neither  the 
court,  nor  the  admlnistratcNr,  is  required  to 
give  him  any  notice.  Touching  such  a  pro- 
ceeding as  respects  heirs,  devisees  or  lega- 
tees, we  have  held,  that  "a  decree  of  insol- 
vency in  the  coTurt  of  probate  merely  ascer- 
tains, as  between  the  personal  representative 
and  the  creditors,  the  status  of  the  estate, 
and  its  operation  is  to  transf»  to  the  court 
of  probate  ezdusive  lurisdlction  of  all  claims 
against  the  estate,— claims  of  creditors,  of 
course,  not  the  claims  of  legatees  or  next  of 
kin,  for  the  whole  proceeding  is  founded  on 
the  fact  that  the  assets  are  insufficient  for 
the  payment  of  the  debts  to  which  they  are 
primarily  liable.  There  are  no  other  parties, 
or  were  not  undw  the  statute  existing  when 
this  decree  was  rendwed,  than  the  personal 
representatives  and  the  creditors.  As  to  tlM 
next  of  kin,  or  legatees,  the  record  is  res  inter 
alios  acta,  not  affecting  their  rights,  and  not 
evidence  against  them  of  any  fact  as  ascer- 
tained by  it"  Randle  v.  Cart«,  62  Ala.  103; 
McGulre  v.  Bhelby,  20  Ala.  4S6;  Bank  v.  Bi- 
lls, 30  Ala.  478;  Edwards  v.  Olbbs,  U  Ala. 
292;  Lambeth  V.  Garb«,  6  Ala.  870. 

6.  The  complainants  In  the  bill,  not  es- 
topped by  said  decree  of  insolvenc?  set  up 
such  a  state  of  facts  as  shows  that  a  fraud 
was  practiced  by  the  widow  of  said  Kilgore 
and  bis  administrator,  in  the  rendition  and 
procurement  of  said  decree  of  insolvency, — 
the  one  in  pretending  to  be  a  creditor  and  the 
other  admitting  that  fact  which,  aa  shown, 
was  known  by  each  of  them  to  be  an  incor- 
rect claim,  thus  imposing  on  the  court  which 
rendwed  it  If  these  averments  are  true,  the 
court  of  chancery  has  jurisdiction  of  this 
case,  to  establish  and  quiet  complainants'  ti- 
tle to  the  land,  and  to  this  end,  to  annul  said 
decree  of  insolvency  and  sweep  it  out  of  the 
way  of  the  daim  of  complainant?  below  for 


partition  of  said  homestead  lands,  and  a  sale 
of  them  for  that  purpose,  on  the  ground,  as 
alleged,  that  they  cannot  be  equitably  di- 
vided in  kind.  Watts  v.  Fraaer,  80  Ala. 
188:  Xoble  V.  Moses,  74  Ala.  618;  Gromelln 
V.  McCauley,  67  Ala.  542;  Bai-day  ▼.  Plant. 
50  Ala.  500;  2  Story,  Eq.  Jur.  $8  1574,  1675; 
Kerr,  Fraud  &  M.  333;  12  Am.  &  Eng.  Bnc. 
Law,  142-144.  If  this  decree  were  allowed 
to  stand,  it  would  effectually  block  any  ac- 
tion the  complainants  might  bring  against 
defendant  for  the  recovery  of  said  lands. 

The  motion  to  dismiss  the  bill  for  want  of 
equity  was  properly  overruled,  and  the  decree 
of  the  court  below  is  affirmed. 


BT7DDETH  v.  ELLIS. 
(Supreme  Court  of  Alabama.    June  20,  1804.) 

FZXCES. 

Acts  1892-03,  p.  492,  entitled  "An  act  to 
prevent  stock  from  running  at  large  in  Marengo 
county,"  and  which  provides  for  the  mainte- 
nance of  certain  fences,  doea  not  require  that 
a  fence  be  maintained  along  the  southerly 
boundary  of  the  Linden  stock  district 

Appeal  from  circuit  court  Marengo  county; 
James  T.  Jones,  Judge. 

Action  of  detinue  by  Buster  Suddetb 
against  W.  M.  Ellis  to  recover  a  cow.  A  de- 
murrer to  plaintiff's  reply  was  sustained,  and 
plaintiff  appeals.    Affirmed. 

This  was  an  action  of  detinue  commenced 
by  the  appellant  as  plaintiff,  before  a  Justice 
of  the  peace,  against  the  appellee,  as  defend- 
ant for  the  recovery  of  a  red  heifer  cow. 
Judgment  having  been  rendered  for  the 
plaintiff  against  the  defendant  the  cause 
was  removed  by  appeal  taken  by  the  defend- 
ant to  the  circuit  court  of  Marengo  county, 
and  was  there  tried  by  the  court  without  a 
Jury,  by  consent  of  parties,  on  an  agreed 
state  of  facts,  and  the  court  rendered  Judg- 
ment in  favor  of  the  defendant  and  against 
the  plaintiff  for  the  costs  of  the  suit  There 
Is  no  bUl  of  exceptions  in  the  cause,  and  It  Is 
brought  to  this  court  on  the  appeal  of  the 
plaintiff  to  reverse  the  rulings  of  the  court 
on  the  pleadings,  which  are  assigned  aa  »> 
ror.  The  def^idant  for  answer  to  the  com- 
plaint pleaded  the  general  issue  and  a  spe- 
cial plea.  No.  2,  as  follows:  "That  he  resided 
within  the  limits  of  the  Linden  stock  dis- 
trict within  which  stodi:  was  prohibited 
from  running  at  large,  and  that  he  is  cultl- 
rating  lands  lying  within  said  district  and 
that  the  stock  sued  toe  were  trespassing  np 
on  the  lands  of  the  defendant  and  were  do- 
ing damage  to  the  crops  of  the  defendant  and 
that  defendant  took  up  and  impounded  said 
Btodc  while  they  were  trespassing  upon  hit 
lands  as  aforesaid,  and  defendant  says  he  ia 
allowed  by  law  to  charge  pound  fees,  and  he 
says  he  is  holding  said  stock  for  his  lawful 
pound  fees,  which  the  defendant  avers  arc 
due  and  unpaid,  and  that  after  demand  the 
plaintiff  refuses  to  pay  defendant  hia  lawful 


Digitized  by 


Google 


900 


SOUTHERN  REPORTBB,  ToL  1& 


(Ala. 


potrnd  fees."  The  plaintiff  replied  to  his 
plea  as  follows:  "And  now  comes  the  plain- 
tiff and  replies  to  the  second  plea  of  the  de- 
fendant, and  says  that  the  law  creating  a 
stock  district  for  Linden  beat,  requires  that 
a  line  fence  be  kept  up  along  the  southern 
boundary  line  of  said  stock  district,  and 
plaintiff  says  said  line  fence  is  down,  and 
is  not  kept  up  as  required  by  law,  and  plain- 
tiff says  by  the  failure  to  keep  up  said  line 
fence,  the  Linden  stock  district  is  null  and 
void,  and  that  the  defendant  has  no  right  to 
impound  his  stock  and  charge  fees  therefor." 
The  defendant  demurred  to  this  replication 
on  the  grounds,  (1)  that  said  replication  Is 
not  in  accordance  with  the  provlBions  of  the 
special  law  made  and  provided  in  this  case, 
on  the  11th  day  of  February,  1893,  entitled 
"An  act  to  prevent  stock  from  running  at 
large  In  certain  parts  of  Marengo  county;" 

(2)  because  the  failure  to  keep  up  a  line  fence 
Is  no  defense  under  the  law  to  this  action; 

(3)  because  the  law  establishing  the  stock 
district  of  Linden  beat,  did  not  require  the 
Bald  district  or  any  precinct  therein  to  keep 
up  any  line  fence,  add  the  matters  set  np  in 
said  replication  are  no  defense  to  this  action 
and  are  irrelevant  to  the  issue;  (4)  because 
the  law.  creating  the  Linden  stock  district 
made  by  the  commissioners'  court,  on  the 
19th  day  of  November,  1888,  does  not  allow 
the  defense  set  np  in  plaintiff's  replication; 
(5)  because  the  act  of  February  11,  1893,  does 
not  require  a  line  fence  to  be  kept  uiK>n  the 
southern  boundary  of  Linden  stock  district, 
and  the  replication  makes  no  defense  under 
the  law  to  the  said  plea  of  the  defendant. 
The  court,  as  stated  above,  sustained  the 
demurrer  to  the  replication,  rendered  Judg- 
ment against  plaintiff  for  costs,  'discharging 
defendant  The  error  assigned  is  the  sus- 
taining the  demurrer  to  the  r^llcation. 

Taylor  &  Elmore,  for  appellant  O.  E^ 
{Abrahams,  for  appellee. 

HARALSON,  T.  It  Is  agreed  on  both  sides, 
that  this  cause  Is  before  the  court  Involving 
■imply  a  construction  of  the  act  "To  prevent 
stock  from  running  at  large  In  certain  parts 
of  Marengo  county,"  approved  February  11, 
1893  (Acts  1892-83,  p.  492).  The  second  seo 
tlon  of  that  act  gave  the  defendant  the  right 
to  impound  the  animal  sued  for;  and  that  the 
tacts  set  np  in  his  second  special  plea.  If 
proved,  constituted  a  good  and  sufScient  de- 
fense to  the  action,  is  not  dented.  The  sole 
ground  on  which  the  plaintiff  bases  his  right 
to  recover,  is  the  fact  set  up  in  his  replica- 
tion, to  which  a  demurrer  was  sustained, 
viz.,  "that  the  law  creating  a  stock  district 
for  Linden  beat  requires  that  a  line  fence 
be  kept  up  along  the  southern  boundary  line 
of  said  stock  district  and  •  •  •  said  line 
fence  is  down  and  is  not  kept  up  as  required 
by  law,  and  •  •  •  by  the  failure  to  keep 
tip  said  line  fence,  the  Linden  stock  district 
is  null  and  void,  and    *   •   *   the  defendant 


has  no  right  to  impound  his  stock  and  charge 
fees  therefor."  There  is  to  be  found  In  the 
said  act  no  such  provision  as  that  set  up  in 
said  replication.  What  is  provided  Is,  that 
"no  line  fence  or  fences  shall  be  abolished  by 
this  act  which  were  required  to  be  kept  np 
under  any  law  heretofore  existing,  or  by  any 
order  of  court  establishing  districts  In  which 
stock  was  prohibited  from  running  at  large, 
within  the  territory  covered  by  this  act  and 
a  failure  to  keep  said  required  line  fence  or 
fences  shall  annul  this  act  as  to  the  particular 
district  or  precinct  heretofore  required  to 
keep  up  said  fences."  This  is  a  recy  Sitter- 
ent  matter  from  that  set  up  in  the  replication. 
We  have  been  referred  to  no  act  of  the  leg- 
islature authorizing  such  a  replication  to  de- 
fendant's plea.  Neither  the  act  approved 
February  20,  1866,  "To  establish  the  Cane- 
brake  agricultural  district"  nor  the  one  "To 
prevent  stock  from  nmning  at  large  In  cer^ 
tain  parts  of  Marengo  county,"  approved 
February  12,  1887,  nor  the  one  approved 
February  28,  1889,  to  which  we  have  been 
referred,  contains  any  such  provision,  niese 
are  public  acts,  of  which  we  take  Judicial  no- 
tice. It  may  be  inferred  from  the  brltf  of 
the  counsel  for  defendant  that  the  commis- 
sioners' court  of  Marengo  county,  under  stat- 
utes authorizing  them  to  do  so  (Acts  1880-81. 
p.  163,  and  Acts  1886-87,  p.  849),  established 
a  stock  district  covering  the  part  of  the 
coxmty  in  which  defendant  lived,  with  some 
provision  for  the  maintenance  of  a  fence  on 
its  southern  boundary,  but  of  this  we  can 
take  no  notice.  If  there  wore  anything  In 
such  an  act  of  the  commissioners,  which 
would  prevent  the  defendant  from  impound- 
ing the  plaintiff's  cow  for  trespass  on  his 
land  and  crops,  it  ought  to  have  been  set  np 
by  appropriate  pleading,  which  was  not  done. 
The  provision  of  the  act  of  1892-93  al<»e  was 
relied  on,  and  it  was  not  applicable.  The  de- 
murrer to  the  replication  was  properly 
talned.   Affirmed. 


aot 

BAILET  et  al.  r.  SMITH. 


«U 


(Supreme  Court  of  Alabama.    Jane  21,  18M.) 

RaUrEST^TS  AaSHTS— SAI.S  BT  OWBSA— BlftST 

TO  Commissions. 

Where  an  agent's  authority  to  sell  lands 
npon  certain  terms  is  revoked,  and  the  owner. 
In  good  faith,  thereafter  sells  upon  less  favor- 
able terms  to  one  who  had  declined  t»  pur- 
chase from  the  agent  such  agent  is  not  snti- 
tled  to  commissions. 

Appeal  from  dty  court  of  Birmingham; 
William  W.  Wllkerson,  Judge. 

Action  by  Bailey,  McGonnell  &  Howard 
against  T.  B.  Smith  to  reoovw  commissions.. 
Judgment  for  defendant  Plalntlffn  i^ipeeL 
Affirmed. 

This  was  an  action  of  Mrampsit  brought 
by  the  appellants  against  the  appellee,  T.  B. 
Smith,  to  reoovtf  commissions,  which  they 
dalmed  as  real-estate  agents.   The  testimony 
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is  without  conflict,  and  diowed  that  the 
plaintiffs  were  real-estate  agents  or  brokers 
In  the  city  at  Birmingham,  and  that  in  July, 
0882,  the  defendant  placed  In  their  hands  for 
sale  a  house  and  lot;  that  the  terms  of  sale 
were  $3,000,— one-half  to  be  paid  in  cash, 
and  the  balance  in  one  and  two  years,  In 
equal  installments,  with  interest  from  the 
date  of  sale  The  property  was  to  be  sold 
In  its  then  unfinished  condition,  and  the 
plaintiffs  were  to  receive  S  per  cent  of  the 
purchase  price  as  their  commissions.  No 
time  was  agreed  upon  in  which  the  plaintiffs 
■were  to  make  the  sale.  The  house  was  in  an 
tinflnlshed  condition,  there  being  no  plumb- 
ing in  it,  no  fences,  and  no  closets.  After 
the  property  was  placed  In  the  hands  of  the 
plaintiffs,  they  carried  several  prospective 
purchasers  to  look  at  the  property.  Among 
those  to  whom  the  property  was  shown  by 
the  plaintiffs  was  one  McCllntock  and  bis 
wife,  who  were  introduced  to  defendant  by 
the  plaintiffs  when  at  said  house.  After  look- 
ing at  the  property,  the  said  McClintock  told 
one  member  of  the  plaintiffs'  firm  that  he 
would  not  buy  the  property.  The  day  after 
titls  statement  by  McCllntock,  the  defendant 
told  the  plaintiffs  that,  if  the  property  was 
hot  already  sold,  he  would  take  It  off  the 
market;  and,  upon  the  plaintiffs  telling  Iiim 
that  they  had  not  been  able  to  sell  the  prop- 
erty, the  defendant  took  the  property  out  of 
their  hands,  as  real-estate  agents.  Two  or 
three  weeks  afto'  the  property  was  with- 
drawn from  the  plaintiffs,  the  said  McClln- 
tock approached  the  defendant,  and  offered 
to  buy  the  property  from  him,  but  only  on 
condition  that  the  plumbing  was  put  in  and 
the  house  was  completed.  To  complete  the 
house,  as  required  by  the  said  McCllntock, 
would  cost  about  |200.  After  this  proposi- 
tion from  McClintock,  the  defendant  called 
on  the  plaintiffs,  and  asked  them  whether 
they  would  claim  any  commissions  of  him  if 
be  sold  the  property  to  McCllntock.  The 
plaintiffs  replied  that  they  would,  and  pro- 
posed to  take  $125  as  commissions,  but  finally 
said  they  would  take  $100.  The  defendant 
declined  to  pay  said  commissions,  and  finally 
the  defendant  sold  the  house  and  lot  in  ques- 
tion to  the  said  McClintock,  after  having 
completed  the  house,  at  an  additional  cost  of 
$223.  The  purchase  price  of  the  house  and 
lot  was  $3,050,— one-half  cash,  and  the  bal- 
ance in  one,  two,  and  three  years.  In  equal 
Installments,  without  Interest  The  plain- 
tiffs then  brought  the  present  action  to  re- 
cover the  $100,— the  amount  of  commissions 
which  they  proposed  to  accept  from  the  de- 
fendant The  cause  was  tried  by  the  court, 
without  the  intervention  of  a  Jury,  and,  up- 
on the  hearing  of  all  the  evidence.  Judgment 
was  rendered  for  the  defendant  The  plain- 
tiffs appeal,  and  assign  as  error  the  Judg- 
ment thus  rendered. 

B.  J.  Smyer,  for  appellanta.   Lane  &  White, 
for  app^eek 


HBAD,  7.  Action  1)y  appellants,  real-es- 
tate brokers,  against  appellee  for  commis- 
sions. Tried  by  the  court  without  a  Jury, 
who  found  for  defendant  The  material 
facts  wUl  be  set  out  by  the  reporter.  Plain- 
tiffs, while  they  had  the  property  for  sale, 
procured  Mr.  McClintock  and  others  to  look 
at  it  with  a  view  of  buying,  but  after  mak- 
ing every  effort  were  unable  to  induce  any 
of  them  to  agree  to  defendant's  terms.  The 
next  day  after  McClintock  looked  at  the 
property,  the  plaintlfla'  authority  to  sell  was 
revoked  by  defendant  McCllntock  notified 
plaintiffs  he  would  not  buy.  Some  three  or 
four  weeks  afterwards,  he  (McClintock)  be- 
gan negotiations  with  defendant  himself, 
which  resulted  in  a  sale.  The  evidence 
shows  that  the  terms  of  the  sale,  as  made, 
were  materially  different  from  those  upon 
which  plaintiffs  were  authorized  to  sell,  and 
far  less  favorable  to  the  defendant  and  that 
they  were  the  best  terms  defendant  could 
obtain.  The  evidence  clearly  repels  all  sus- 
picions of  collusion  between  owner  and  pur- 
chaser to  deprive  plaintiffs  of  their  commis- 
sions. All  parties  acted  in  good  faith.  If 
defendant  is  now  required  to  pay  plaintiffs 
what  they  claim  and  are  entitled  to,  if  en- 
titled to  anything,  he  will  have  realized  quite 
that  sum  less  for  his  property  than  he  would 
have  realized  had  they  found  a  purchaser  on 
the  terms  upon  which  they  were  authorized  to 
seU.  The  defendant's  agreement  to  pay  com- 
missions was  upon  condition  that  a  sale  was 
made  upon  the  terms  prescribed.  He  had  a 
right  to  revoke  the  brokers'  authority  at  any 
time;  and  having  revoked  it  and  it  being 
Impossible  to  sell  to  McCllntock  except  upon 
terms  much  less  favorable  to  defendant  and 
good  faith  being  exercised  throughout  (no 
intent  to  defraud  plaintiffs  of  their  commis- 
sions), defendant  had  the  right  to  make  the 
sale  to  McClintock,  without  Incurring  liabil- 
ity to  plalntlfls  for  commlssiona.    Affirmed. 


on  Aiik  40 

BARNES  T.  STATE. 
(Supreme  Couit  of  Alabama.    Jane  21,  1884) 

Labcbkt — iHBTKUOnOXO. 
i.  Where  defendant  is  cliafged  In  ooe  eonnt 
with  alterinir  the  mark  of  a  sheep  with  intent 
to  defraud,  and  in  another  count  with  larceny 
of  such  aheep,  an  instruotion  requlrinc  acqnittu 
if  there  is  a  reasonable  doubt  of  oefMiaant'i 
intention  to  steal  the  sheep  is  properly  refused. 

2.  An  instruction  asserting  that  the  case 
Involved  a  bona  Me  daim  of  defendant  to  the 
sheep  alleged  to  have  been  stolen  invades  the 
provmce  of  the  jury. 

3.  An  instruction  that  If  defendant  took  or 
re-marked  the  ahe^  (H>enly,  in  the  presence  of 
others,  and  there  was  no  subsequent  denial  or 
concealment  of  the  act,  such  act  was  not  Uuv 
oeny,  is  proptf ly  refused. 

4.  On  indictment  for  larceny  of  a  sheep, 
tlie  property  of  A.,  where  defendant  claims  the 
sheep  as  his  own,  refusal  of  an  instruction  to 
acquit  if  the  sheiep  belonged  to  any  one  else 
except  A.,  or  if  defendant  honestly  believed  the 
sheep  to  be  his  own,  is  etroneons. 
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Appeal  from  drcnlt  court,  Orenshaw  cotm- 
ty;   John  B.  Tyson,  Judge. 

Joe  Barnes  was  conylcted  of  larceny,  and 
appeals.    Reversed. 

The  charges  of  the  Indictment  nnder  which 
the  appellant  was  tried  and  convicted  are 
sufittdently  stated  In  the  opinion.  On  the 
trial  of  the  cause,  the  testimony  for  the 
state  tended  to  show  that  the  sheep  which 
was  the  sabject  of  the  larceny  and  the 
re-marklng  with  which  the  defendant  was 
charged  was  the  property  of  BUsha  Ann- 
strong,  and  that  it  was  marked  In  the  mark 
of  said  Armstrong's  uncle,  who  gave  the 
sheep  to  him.  The  several  witnesses  Jntro- 
dnced  for  the  state  testified  that  the  sheep 
In  question  was  the  one  which  had  been 
given  to  said  Ellsha  Armstrong  by  his  uncle, 
and  that  when  It  was  found,  after  having 
been  out  of  the  actual  possession  of  said 
Elisha  Armstrong  for  some  time,  the  marks 
on  the  sheep  were  changed  Into  the  marks 
of  the  defendant;  that,  when  the  sheep  was 
brought  to  the  home  of  Armstrong,  the  new 
marks  on  the  ears  bad  not  healed  up.  The 
testimony  for  the  defendant  was  In  direct 
conflict  with  this,  and  he  and  the  several 
witnesses  introduced  in  his  behalf  testified 
that  the  sheep  In  question  was  his  property, 
and  had  never  belonged  to  EUsha  Arm- 
strong; that  It  was  at  first  marked  In  the 
mark  which  he  had  formerly  \ised,  and 
that,  upon  his  changing  the  mark  for  his 
sheep,  the  sheep  In  question  was  re-marked 
In  his  new  mark,  and  when  taken  from  de- 
fendant by  said  Ellsha  the  new  mark  had 
not  healed.  The  defendant.  In  his  own  be- 
half, testified  as  a  witness  that  he  had  al- 
ways owned  the  sheep,  and  It  was  Identified 
by  him  and  his  witnesses  as  his  property. 
It  was  also  sbown  by  defendant's  evidence 
that  the  sheep  In  question  was  marked  by  de- 
fendant openly  and  In  the  presence  of  several 
of  his  ndghbors.  Upon  the  Introduction  of 
all  the  evidence,  the  defendant  requested  the 
court  to  give  to  the  Jury  the  following  writ- 
ten charges,  and  separately  excepted  to  the 
court's  refusal  to  give  each  of  them  as 
asked:  (2)  "The  court  charges  the  Jury  that 
the  question  presented  in  this  case  Involves 
a  bona  fide  claim  or  claims  In  good  faith 
by  the  defendant  to  the  ownership  of  the 
sheep  In  question.  The  line  of  demarkation 
between  crime  and  the  mere  dvll  tort  In 
this  class  of  cases  Is,  in  many  cases,  very 
difficult  of  distinction,  and  if  you  believe 
from  all  the  evidence  that  the  defendant, 
at  the  time  he  took  ot  re-marked  the  sheep, 
had  an  ta(«e8t  belief  tliat  it  was  his  own 
property,  then  the  defendant  could  not  be 
foimd  guilty  nnder  this  indictment"  (8) 
"The  comrt  charges  the  jury  that  If  they 
believe  from  all  the  evidence  that  the  de- 
fendant took  the  sheep,  or  re-marked  the 
sheep,  openly  and  In  the  presence  of  other 
persons,  and  that  there  was  no  subsequent 
denial  or  comieaiment  of  the  act,  then  this 
carries  with  it  evidence  only  of  a  trespass, 


becaose  doae  openly  and  In  tbe  presence 
of  others,  and  i&cka  the  felonious  Intent 
which  ts  an  essential  element  a£  larceny." 
(5)  "The  court  charges  the  Jury  that  unless 
they  believe  from  all  the  evidence,  to  a  moral 
certainty  and  beyond  a  reasonable  donljt, 
that  Joe  Barnes  Intended  to  steal  the  she^ 
at  the  time  he  re-marked  car  had  possession 
of  the  sheep,  thai  they  must  find  the  de- 
fendant not  guilty."  (T)  "The  court  charges 
the  Jjuy  that  If  IJiey  believe  from  all  the 
evidence  that  the  sheep,  the  subject  of  ttds 
prosecution,  belonged  to  any  one  else  ex- 
cept Ellsha  Armstrong,  then  yon  must  find 
the  defendant  not  gnUty;  and  even  If  It 
did  belong  to  Elisha  Armstrong,  and  file 
defendant,  at  the  time  of  taking  or  re-mark- 
ing the  sheep,  honestly  believed  that  It  was 
his  own  sheep,  although  be  might  have  been 
mistaken,  then  he  could  not  be  guilty  as 
charged  in  the  indictment,  and  you  must 
find  the  defendant  not  guilty." 

Gamble  &  Brlcken,  for  appellant  Wm.  L. 
Hortin,  Atty.  Gen.,  for  the  State. 

McGLELLAN,  T.  The  Indictment  against 
Barnes,  the  appellant,  contains  two  counts. 
In  the  first  count  it  is  charged  that  he  al- 
tered or  defaced  the  mark  ot  a  sheep,  the 
property  of  Elisha  Armstrong,  velth  the  Inten- 
tion to  defraud;  and  in  the  oth»  the  charge 
Is  that  he  feloniously  took  and  carried  away 
one  sheep,  the  personal  property  of  Ellsha 
Armstrong.  Upon  the  evidence  for  the  state, 
the  Jury  might  have  found  him  guilty  under 
either  count  of  the  Indictment  To  the  of- 
fense laid  In  the  first  count  an  intent  to 
steal  Is  not  essential,-- an  Intent  only  to  de- 
fraud is  a  necessary  Ingredient  of  that  of- 
fense,—and  therefore  charge  6,  requested  by 
the  defendant,  which  required  an  acquittal 
If  the  Jury  had  a  reasonable  doubt  that  the 
defendant  "Intended  to  steal  the  sheep,"  was 
properly  refused;  they  might  well  have  rea- 
sonably doubted  that  he  Intended  to  steal, 
and  at  the  same  time  have  been  convicted 
beyond  a  reasonable  doubt  that  his  Inten- 
tion was  to  defraud  the  owner  of  the  animal 
by  altering  or  defacing  its  mai^s.  Charge  2 
requested  by  the  defendant  is  argumenta- 
tive and  directly  invades  the  province  of  the 
Jury,  in  that  it  asserts  that  the  defendant's 
claim  that  the  animal  belonged  to  him  Is 
"a  bona  fide  claim  («  claim  In  good  faith," 
when  whether  it  was  such  claim  or  not  was 
one  of  the  main  questions  for  the  considera- 
tion and  determination  of  the  Jury.  Charge 
8  refused  to  the  defendant  In  effect  declared 
that  there  caimot  be  a  larceny  when  the  cap- 
ture Is  open  and  In  the  presence  of  other 
persons,  and  there  is  no  subsequent  denial 
or  concealment  of  the  act  This  is  not  Qie 
law,  and  the  charge  was  weU  refused.  Mc- 
Mullen  V.  State,  63  Ala.  631.  The  seventh 
Instruction  requested  by  the  dtfendant  should 
have  been  given.  It  was  not  abstract  and 
in  its  first  proposition,  as  might  at  first  glance 
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be  supposed,  there  was  evidence  tending  to 
show  that  the  sheep  alleged  to  have  been 
stolen  or  re-marked  belonged  to  another  than 
KUsha  Armstrong,  In  whom  the  property 
therein  was  laid  by  the  indictment,  namely, 
the  defendant  himself;  and  no  conviction 
could  be  had,  of  course,  if  the  jury  found 
according  to  this  tendency  of  the  evidence. 
The  second  proposition  of  the  charge  is 
clearly  not  abstract,  and  is  manifestly  sound. 
If  the  defendant  hooesUy  believed  the  ani- 
mal belonged  to  him,  obviously  he  could  not 
have  had  the  criminal  intent  necessary  to 
guilt  under  either  count  of  the  indictment 
For  the  error  committed  in  refoslng  the 
seventh  charge,  the  Judgment  must  be  re- 
versed. The  cause  is  remanded.  Beversed 
and  remanded. 


aOS  Ala.  668) 

CONLET  et  aL  V.  MAHONBT. 
(Supreme  Court  of  Alabama.    June  19,  1894.) 
KiOHTS  or  HosBAND  IN  Oeceasbd  Wipe's  Land. 

Section  2351,  Code,  makes  all  the  prop- 
erty of  the  wife,  except  such  as  may  be  cod- 
veyed  to  an  actiTe  trustee  for  her  benefit,  her 
separate  property,  subject  to  all  the  pro7]si<Miis 
•f  the  Code.  Section  2353  provides  that  if  a 
married  woman  hsTing  a  separate  estate  dies 
intestate,  leaving  a  husband  living,  he  is  en- 
titled to  the  use  of  the  realty  dunng  his  life. 
Land  was  conveyed  to  plaintifPs  wife,  "to  her 
sole  and  separate  use,  free  from  the  control, 
debts,  or  contracts"  of  her  husband,  and  she 
died  intestate.  Betd,  that  her  husband  was  en- 
titled to  a  life  estate  in  such  land,  notwith- 
standing the  piovision  in  the  deed. 

Appeal  from  dtjr  -court  of  Mixttgomery; 
Thomas  M.  Arrington,  Judge. 

Bill  by  Bugene  Mahoney  against  Mary  Con- 
ley  and  others  to  establish  a  life  estate  in 
certain  property,  and  to  sell  the  same.  From 
a  decree  overruling  a  demurrer  to  the  com- 
plaint, defendants  appeal.    Affirmed. 

The  bill  in  this  case  was  filed  by  the  ap- 
pellee, Eugene  Mahoney,  on  March  8,  1808, 
against  the  api>ellants,  praying  for  the  estab- 
lishment ha  certain  property  of  a  life  estate 
in  the  complainant,  and  for  the  sale  of  said 
proper^.  The  bill  shows  that  in  1885, 
Bridget  Mahoney,  the  wlf6  ct  the  complain- 
ant, and  the  mother  of  most  ot  the  respond- 
ents, contracted  for  the  purcdiase  of  a  lot, 
to  be  conveyed  to  her  by  Moses  Bros.,  the 
owners  thereof;  that  there  was  executed  by 
said  Moses  Bros,  to  the  said  Bridget  Ma- 
boaey  a  bond  for  title,  by  which  the  said 
Moses  Bros,  agreed  upon  the  payment  of 
^,000  to  convey  the  said  property  by  war- 
ranty deed  to  Bridget  Mahoney,  "to  have  and 
to  hold  to  her  sole  and  separate  use,  free 
from  the  control,  debts  or  contracts  of  her 
present  or  any  future  husband;"  that  there 
were  several  payments  made  in  compliance 
with  the  contract  of  purchase;  that  on  the 
death  of  Bridget  Mahoney,  on  October  8, 
1890,  there  was  due  upon  said  property, 
$4,000;  that  after  the  contract  of  purchase, 
there  had  been  placed  up<m  her  said  prop- 
erty, by  the  purchaser,  permanent  ImiMwe- 
menta,  and  that  the  property  was  worth  In 


the  real-estate  market  of  Montgomery,  when 
It  was  situated,  about  fl5,000L  The  bill  &ren 
that  Moses  Bros.,  the  original  vendors,  sa1> 
sequent  to  said  contract  of  sale,  made  a  gen- 
eral assignment  for  the  benefit  of  their  cred- 
itors, and  that  Janney  and  Cheney,  the  regu- 
larly appointed  trustees  under  said  general 
assignment,  had  succeeded  to  the  right  ot 
Moses  Bros,  in  the  property  involved  in  this 
controversy.  The  bill  further  averred:  "That 
thou^  water  Is,  under  the  laws  of  the  state 
of  Alabama,  entitled  to  the  use  of  said  realty 
for  his  life  and  the  fee  thereof  will  vest  in 
the  chUdren  and  heirs  at  law  of  said  Bridget 
Mahoney,  as  aforesaid,  yet,  owing  to  the 
condition  of  said  property  and  its  small  rent- 
al value  and  said  taxes,  Insurance  and  re- 
pairs, it  is,  and  must  continue  to  be  absolute- 
ly profitless  to  your  (xator,  and,  as  there  are 
no  assets  of  said  Bridget  Mahoney's  estete 
out  of  which  to  pay  the  installments  of  pur- 
chase money  aforesaid  as  they  tall  due,  the 
interest  thereon  and  the  necessary  taxes,  re- 
pairs and  insurance,  {<x  and  on  said  real 
estate,  there  is  great  danger  that  the  inh 
provementa  thereon  may  become  so  im- 
paired as  to  work  great  damage  to  the  value 
of  said  real  estate,  and  probable  failures  to 
meet  and  pay  said  Installments  of  purchase 
money,  as  they  fall  due,  may  and  wiU,  In 
aU  probability,  result  in  the  assignees  ot 
said  vendors  hereinafter  to  be  named,  de- 
claring and  insisting  on  the  forfeiture  of 
said  purchase,  as  provided  for  in  said  agree- 
ment or  contract  of  sale;  whldi  will  work 
great  and  Irreparable  damage  and  loss,  both 
to  your  orator  and  to  the  major  and  infant 
heirs  and  distributees  of  the  estate  of  said 
Bridget  Mahoney;  to  the  extent  of  their 
being  entirely  deprived  of  said  real  estete." 
The  parties  respondent  to  the  bill  were  the 
children  of  said  Eugene  and  Bridget  Ma- 
honey, and  the  children  of  such  of  their 
children  as  had  died,  and  the  trustees  of  the 
Moses  Bros,  estete.  The  prayer  of  the  bill 
was  as  follows:  "That  the  said  real  estete  be 
sold  under  the  decree  and  direction  of  this 
honorable  court;  and  that  the  title  thereto  ot 
the  heirs  and  distributees  of  the  said  Bridget 
Mahoney  and  the  title  thereto  of  the  said  J.C 
Cheney  and  G.  0.  Janney,  as  trustees  ot 
said  Moses  Bros.,  be  vested  In  the  purchaser 
thereof.  That  it  be  referred  to  the  register 
of  this  court  to  take  and  state  an  account 
of  what  Is  still  due  as  the  purchase  m<meif 
for  said  real  estate  under  said  contract  ot 
purchase  aforesaid.  Interest  and  principal. 
And  that  out  of  the  proceeds  of  such  sale 
of  said  land  be  first  paid  In  full  the  principal 
and  Interest  ascertained  to  be  due  said  Chen- 
ey and  Janney,  as  trustees  of  said  Moses 
Broa,  for  the  purchase  money  of  said  real 
estete  and  that  the  balance  of  the  proceeds 
ot  said  sale  be,  under  the  directions  of  this 
honorable  court,  invested  in  such  reliable  and 
Interest  bearing  securities  as  may  appear 
safe  and  just  to  all  concerned.  That  the 
interest  thereon  and  therefrom  be  decreed 
and  ordered  to  be  paid  to  orator  or  bis  ••■ 
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signs  by  the  register  of  this  court,  for  and 
during  the  natural  life  of  orator,  oa  the  re- 
ceipt therefor  by  orator,  or  bis  assigns,  and 
ttiat  after  oratcnr's  death  the  principal  of 
said  proceeds  be  paid  over  to  said  heirs 
and  distributees  of  said  Bridget  Mahouey, 
or  whoever  may  be  then  entitled  to  the  same." 
The  respondents  moved  to  dismiss  the  bill 
for  the  want  of  equity,  and  demurred  to  the 
bill  upon  the  following  grounds:  (1)  That 
It  shows  that  the  complainant  is  not  entitled 
to  file  said  bill.  (2)  Because  the  bill  shows 
on  Its  face  that  the  complainant  has  no  in- 
terest  in  the  lands  described  therein.  (3) 
That  It  Is  shown  by  the  bill  that  the  estate 
of  Bridget  Maboney  In  said  land  was  a  sepa- 
rate estate,  and  all  of  the  marital  rlj^ts  of 
said  complaint  were  thereby  excluded.  (4) 
That  the  bill  shows  that  Bridget  Mahoney 
was  not  seised  In  an  estate  of  inheritance 
In  fee  of  the  land  described  In  the  bill,  and 
that  comi^alnant  has  no  estate  by  curtesy 
therein.  On  the  submission  of  the  cause, 
upon  the  motion  and  the  demurrer,  the  court 
overruled  the  motion  to  dismiss  for  the  want 
of  equity,  and  also  overruled  the  demurrer. 
The  respondents  Inring  this  appeal,  and  as- 
sign as  errw  this  decree  of  the  chancellor. 
Lester  C.  Smith,  for  appeUants.  Klrkpatrlc^ 
&  McDonald  and  B.  C.  Tamer,  for  appellee. 

HARALSON,  7.  1.  The  act  of  28th  Febm- 
ary,  1887,  carried  Into  the  Code  of  1886,  is 
a  complete  revision  of  the  old,  and  the  Insti- 
tution of  a  new  system  of  law  regulating 
the  rights  and  liabilities  of  husband  and 
wife.  It  prescribe!,  or  rather  creates,  two 
kinds  of  separate  estate,— equitable  and 
statutory.  Section  2351  defines  these  two  es- 
tates. It  reads:  "All  property  of  the  wife, 
whether  acquired  by  descent  or  Inheritance, 
or  gift,  devise,  or  bequest,  or  by  contract  or 
conveyance,  or  by  gift  from  a  contract  with 
the  husband.  Is  the  separate  property  of  the 
wife  within  the  meaning,  and  is  subject  to 
aU  the  provisions  of  this  article,  saving  and 
excepting  only  such  property  as  may  be  con- 
veyed to  an  active  trustee  for  her  benefit." 

2.  Construing  this  act,  we  have  held,  that 
the  distinction  which  had  theretofore  been 
made  and  preserved  between  statutory  and 
equitable  separate  estates,  has  been  abro- 
gated, except  In  cases  where  the  property 
Is  conveyed  to  an  active  trustee,  for  the 
wife,— a  trustee  having  some  duties  to  per- 
form in  reference  to  the  property,— and  that 
with  this  single  exception,  equitable  separate 
estates  are  now  statutory.  Rotmey  v.  Mi- 
chael, 84  Ala.  589,  4  South.  421;  Blaxwell  t. 
Grace,  85  Ala.  570,  S  South.  819;  Mar«hiii| 
y.  Marshall.  86  Ala.  889,  6  South.  476. 


8.  TO  make  these  sweeping  dumges  In  ttw 
law,  to  abolish  the  husband's  trusteeship  of 
statutory  estates  of  the  wife  tlieretofore  ex- 
isting, and  thereby  vest  her  with  the  legal 
title,  and  to  bring  all  sudi  estates  under 
the  operation  and  dominion  of  the  new  sys- 
tem, there  existed  no  legislative  incapacity. 
This  trusteeship  and  these  estates  were  crea- 
ted by  statute,  and  miglit  have  been  abolished 
by  statute,  the  only  prohibition  on  leglslatiTa 
authority  In  such  connectlcms  being,  that  no 
law  can  be  given  a  retroactive  eftect,  so  as 
to  Interefere  with  the  rights  which  have 
become  vested  in  thlid  i>ersonB,  oe  with  any 
right  created  by  contract  Railroad  Co.  t. 
Bynum,  92  Ala.  338,  9  South.  185;  Ramage 
T.  Towles,  85  Ala.  689,  6  South.  342;  Rooney 
T.  Michael,  supra;  Jordan  t.  Smith,  83  Ala. 
301,  3  South.  703. 

4.  The  only  qaesticm  we  need  consider  in 
this  case,  as  presented  by  counsel  t(x  aiipel- 
lant.  Is,  whether  under  the  provisions  of  the 
married  woman's  law  of  1887  (Code,  {!  2341- 
2556,  inclusive),  the  htisband  Is  entitled  to 
distribution  in  the  estate  of  his  wife  who 
died  intestate,  and  to  the  use  of  her  realty 
during  life.  We  have  quoted  above,  section 
2351  of  the  Code,  which  makes  all  the  prop- 
erty of  the  wife,  however  acquired,  her  sepa- 
rate properly,  subject  to  aU  the  provisions  of 
■Om  Code,  saving  and  excepting,  only,  sucb 
property  as  may  be  conveyed  to  an  active 
trustee  for  her  benefit  This  provision  covers 
the  property  held  by  Mrs.  Mahoney  at  her 
death.  She  did  not  hold  it  by  the  Intervene 
tlon  of  an  active  trustee,  a  condlttco  nec- 
essary to  withdraw  it  from  the  dominion  of 
the  said  act  oit  1887,  as  found  in  the  Cod& 
Nor  does  the  contract  under  which  she  ac- 
quired It  vest  in  her  any  right  wblcb,  imder 
constitutional  guaranties,  relieves  it  from  the 
operation  and  effect  of  that  act 

5.  Section  2363  of  the  Code  provides:  '^f 
a  married  woman  having  a  separate  estate 
die  intestate,  leaving  a  husband  living,  he  is 
entitled  to  one-half  of  the  posonalty  ci 
such  separate  estate  absolutely,  and  to  the 
use  of  the  realty  during  his  life."  Here  then, 
we  have  an  estate  acquired  l^  purchase  by 
the  wife  during  her  life,  which  Is  her  stat- 
utory property,  under  and  subject  to  the  pro- 
visions of  the  Code,— not  held  by  an  active 
trustee  for  her  benefit— and  the  wife  dies 
leaving  a  husband  and  children.  Such  a  con- 
dition is  met  as  tHrings  her  estate  f<»^  distil* 
butlcm  under  said  section  2353  at  the  Coda. 

It  is  unnecessary  to  consider  the  questloa 
of  the  oommon-law  right  of  curtesy  of  the 
husband  In  the  lands  of  his  wife,  niera 
was  no  error  in  overmllnc  ths  demurrer  to 
tiw  bilL    AiOrmed. 
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ADAMS  T.  STATBJ, 

(Supreme  Court  of  Florida.    3alj  81,  1894.) 

Cbiminai.  Lav — Fobmbb  Jiopardt  —  Dischabob 

OP  JURT   BBFORE  VeRDIOT  —  EXCLAMATIONS    OF 

Cbil,dben  as  Part  of  Res  Gestae  Inadmissi- 
BI.E,  Wbbk  —  When  Party  mat  Impeach  His 
Own  WiTKEss. 

1.  Section  1093,  Rot.  St,  proridliiE  as  fol- 
lows: "When  a  jury,  after  due  and  tttorooKh 
deliberation  upon  any  cause,  shall  return  into 
court  without  haying  agreed  on  a  Terdict,  the 
court  may  exidain  to  them  anew  the  law  appli- 
cable to  the  case,  and  may  send  them  ont  again 
for  further  deliberation;  but  if  they  shall  re- 
turn a  second  time  without  having  agreed  on  a 
verdict,  they  shall  not  be  sent  out  again  with- 
out their  consent,  unless  they  shall  ask  from  the 
court  some  further  explanation  of  the  law." — 
is  applicable  alilie  to  both  civil  and  criminal 
cases,  and  confers  upon  juries  the  legal  right 
to  be  discharged  from  any  cause  when,  after 
due  and  thorough  deliberation,  they  come  into 
court  for  the  second  time,  after  being  recharged, 
and  avow  their  inability  to  agree  upon  a  ver- 
dict, without  requesting  farther  explanation  of 
the  law.  The  statute  is  designed  to  put  a  limi- 
tation upon  the  right  of  the  court  to  detain  a 
jury  indefinitely  in  any  cause  after  it  is  ascer- 
tained that,  on  due  and  thorough  deliberation, 
it  is  impossible  for  them  to  agree  upon  a  ver- 
dict. A  plea  intemosed  by  the  defendant  in  a 
criminal  caufe,  claiming  an  abatement  of  the 
prosecution  on  the  ground  of  former  jeopardy, 
that  shows  upon  its  face  that  the  discharge  of 
the  jnry  before  verdict,  at  the  trial  urged  as 
the  former  jeopardv,  was  done  in  conformity  to 
the  provisions  of  this  statute,  is  property  over- 
ruled upon  demurrer  thereto,  particularly  where 
the  same  pl'w  shows  that,  before  their  dis- 
charge, the  jury  reported  some  of  their  number 
to  l>e  sick. 

2.  Where  a  little  child  who,  at  3%  years  of 
age,  was  a  bystanding  spectator  of  a  homicide, 
proves,  nearly  two  years  subsequent  to  the  oc- 
currence, not  to  be  possessed  of  sufficient  com- 
prehension and  intelligence  to  be  competent  then 
to  testify  as  a  witness,  its  exclamations  and 
utterances  at  the  time  of  the  homicide,  even 
though  they  may  have  been  part  of  the  res 
gestae,  are  not  admissible  in  evidence  through 
the  mouth  of  a  third  person  who  heard  such 
exclamations  at  the  time;    and  this  upon  the 

Sound  that  a  child  of  such  tender  years,  so 
eking  in  intelligence  and  discrimination,  can- 
not comprehend  passing  events  with  anything 
like  such  accuracy  as  to  render  its  exclamations 
or  observations  in  reference  thereto  at  all  reli- 
able or  admissible  as  evidence. 

3.  TTnder  section  1101,  Rev.  St,  that  pei^ 
mits  a  party  producing  a  witness  to  Impeach 
him  when  he  proves  adverse,  a  witness  cannot 
be  impeached  who  simply  fails  to  testify  to  bene- 
ficial facts  that  were  expected  from  him,  but 
he  must  become  adverse  by  giving  evidence  that 
is  prejudidal  to  the  cause  of  the  party  producing 
him.  When  a  party's  witness  surprises  him  by 
not  only  falling  to  testifv  to  beneficial  facts  ex- 
pected of  him,  but  by  giving  harmful  evidence, 
that  is  contrary  to  what  was  expected,  then, 
as  is  the  purpose  of  this  law,  he  is  permitted 
to  counteract  the  prejudicial  effect  of  such  ad- 
verse testimony  from  his  own  witness,  by 
proving  that  he  has  made  statements  on  other 
occasions  tiiat  are  inconsistent  with  such  ad- 
verse evidence. 

4.  Even  where  a  parir's  own  witness  is 
properly  impeached,  under  this  statute,  1>y  proof 
of  conflicting  statements  made  on  other  occa- 
sions, the  conflicting  statements  as  made  to  and 
detailed  by  the  impeaching  witness  should  not 
be  considered  as  substantive  evidence  in  support 
of  the  party's  cause  who  produced  such  im- 
peached witness,  but  has  weight  only  for  the 
purpose  of  counteracting  or  annnllins  the  barm- 


fnl  effects  of  the  adverse  testimony  given  In 
the  cause  by  the  impeached  witness  that  is  in- 
consistent with  his  statements  shown  to  have 
been  made  on  other  occaedons.  It  was  never 
the  pnrpose  of  the  law  to  permit  a  party  to  pro- 
duce a  witness,  and  npon  his  simple  failure  to 
testify  to  expected  facts,  without  giving  preju- 
dicial evidence,  to  permit  another  witness  to 
be  produced,  ostensibly  for  the  purpose  of  Im- 
peachment, oat  in  reality  to  introduce  into  the 
cause,  as  substantive  independent  evidence,  the 
hearsay  conflicting  statements  of  the  impeached 
witness  alleged  to  have  been  made  on  othex  oc- 
casions. 
(Syllabns  by  the  Ck>nrt) 

Brrw  to  circuit  Gonrt,  Colnmbia  coonty; 
John  F.  White,  Judge. 

William  Adajns  was  convicted  of  murder, 
and  brings  error.    Reversed. 

uiackwell  &  Rees  and  A.  J.  Henry,  for 
plaintlft  in  error.  W.  B.  Lamar,  Atty.  Gen., 
for  the  State. 


TAYLOR,  J.  Tbla  is  tiie  second  appear- 
ance ot  this  case  upon  writ  of  error  before 
ttUs  court.  28  Fla.  611,  10  South.  106.  After 
the  reversal  of  the  former  conviction,  the 
plalntlfr  In  error  was  again  tried  at  the  fall 
to-m,  1893,  of  the  circuit  court  for  Oolnmbla 
coimty,  upon  the  same  Indictment,  and  was 
convicted  of  murder  In  the  first  degree,  wltb 
recommendations  to  mercy,  and  sentenced  to 
imprisonment  In  the  penitentiary  for  Ufa 
From  this  latter  conviction  he  takes  this  bis 
second  writ  of  error. 

tfefore  going  Into  the  last  trial,  tbe  defend- 
ant interposed  the  following  plea  of  "former 
jeopardy:"  "That  tbe  said  state  of  Florida  la 
barred  and  precluded  from  further  prosecut- 
ing him  bereln,  because  he  says  he  bas  once 
been  in  Jeopardy  under  a  former  trial  of  said 
cause,  for  that  heretofore^  to  Trlt,  on  tbe  29th 
day  of  November,  A.  D.  1S92,  at  tbe  regu- 
lar fall  term  of  this  court  duly  wganlzed 
and  beld  according  to  law,  said  cause  came 
on  for  trial;  and,  this  defendant  having 
been  arraigned  and  pleaded  not  guilty,  a 
jury  was  duly  cbosoi,  impaneled,  and  sworn 
according  to  law.  That  the  state's  attorney, 
prosecuting  for  said  state  of  Florida,  to 
maintain  tbe  issues  in  said  cause,  produced 
tne  witnesses  In  behalf  of  said  state,  who 
were  duly  sworn  and  testified  and  gave  evi- 
dence in  said  cause  before  said  juiy;  and 
the  said  state's  attorney,  prosecuting  in  be- 
half of  said  state,  as  aforesaid,  having  con- 
cluded the  testimony  for  and  in  behalf  of 
said  state,  this  defoidant  produced  witnesses 
on  his  behalf,  who  wwe  duly  sworn,  and 
who  testified  and  gave  evidence  In  behalf  ot 
this  defendant,  before  said  jnry  and  after 
said  evldeaoe  was  closed  on  behalf  of  tbe 
state  and  tbe  defendant;  and,  after  aigti- 
ment  of  coimsei  both  on  behalf  of  the  state 
and  the  defendant,  the  court  delivered  In  writ- 
lug  Its  charge  to  tbe  jury,  and  submitted  to 
tbe  said  jury  tbe  said  cause;  and  thereupon 
tbe  said  Jnry  retired  from  said  court  In 
cbarge  of  tbelr  baliur,  to  their  room,  under 


Digitized  by 


Google 


906 


BOUTHBRN  BEPORTEB.  Vol.  15. 


(Bla. 


mstrnctions  of  the  court,  at  6  o'clock  p.  m., 
on  the  7th  day  of  Dedember,  A.  D.  1892. 
Tliat  at  6  o'clock,  on  the  same  evening,  the 
Jury  were  escorted  by  their  bailiff  to  supper 
100  yards  from  the  court  house.  At  7:30 
o'clock  the  Jury  retired  to  their  room,  at 
which  time  bedding  was  carried  Into  said 
room,  by  leave  of  and  In  the  presence  of  the 
court,  for  the  use  of  the  Jury.  At  7  o'clock 
the  next  morning  thereafter,  the  Jury  were 
escorted  by  their  bailiff  to  breakfiist,  and  at 
8  o'clock  the  Jury  retired  to  their  room.  At 
'J  o'clock  on  said  morning,  said  Jury  came 
Into  court,  and  asked  the  court  for  the  writ- 
ten charge,  which  was  delivered  to  the  Jury, 
and  th^  retired  to  their  room.  At  11  o'clock 
on  the  same  morning,  the  Jury  came  into 
court,  and  stated  to  the  court  that  they  could 
not  agree.  Then  the  court  did  not  explain 
to  them  anew  the  law  applicable  to  the  case, 
but  sent  them  back  without  so  doing.  At  3 
o'clock  p.  m.,  on  the  same  day,  said  Jury 
came  into  court  again,  and  stated  to  the 
court  that  they  could  not  agree,  and  further 
stated  that  three  of  the  Jurymen  were  sick, 
and  that  several  others  were  worn  out; 
whereupon  the  court  discharged  said  Jury, 
against  the  consent  of  the  defendant,  and 
without  any  good  and  sufficient  cause.  That 
said  Jury  was  discharged  in  the  afternoon  of 
the  8th  day  of  December,  1892,  and  said 
term  of  court  did  not  expire  by  operation  of 
law  until  the  12th  day  of  December,  1892; 
whereupon  the  defendant  prays  the  Judg- 
ment of  this  court  that  said  state  of  Flwlda 
Is  barred  and  precluded  from  further  prose- 
cuting this  defendant  for  said  charge  of 
felony."  To  this  plea  the  state  interposed  a 
demurrer  that  was  sustained  by  the  court. 

The  ruUng  upon  this  demurrer  is  assigned 
as  error.  A  very  strict  rule  was  formerly  ap- 
plied prohibiting  the  discharge  of  a  Jvry  In 
a  capital  case,  without  the  prisoner's  consent, 
before  an  agreement  upon  a  verdict;  many 
of  the  courts  holding  that  where  they  were 
thus  discharged,  simply  because  of  their  Ina- 
bility to  agree  upon  a  verdict,  it  constituted 
a  bar  to  any  further  prosecution  for  the  of- 
rense.  The  absurdity  of  this  doctrine,  how- 
ever, afterwards  became  generally  apparent, 
and  the  much-relaxed  and  far  more  reasona- 
ble rule  prevailed  that  when,  after  a  reason- 
able conhnoment  and  after  full  instructions, 
the  Jury  avow  an  utter  Inability  to  come  to 
an  agreement  In  respect  to  their  verdict,  the 
judge.  In  the  exercise  of  a  sound  discretion, 
might  discharge  them,  and  that  such  dis- 
charge would  not  operate  as  a  bar  to  further 
prosecution;  and  It  Is  further  held  that  the 
necessity  for  the  discharge  of  the  Jury,  what- 
ever it  may  be,  must  appear  upon  the  rec- 
OTd,  and  it  must  be  adjudged  by  the  court, 
.  from  proper  evidence,  that  such  'necessity 
existed  which  made  a  discharge  of  the  Jury 
imperatively  necessary.  Proff.  Jury,  {{  -^i- 
4in,  incliislve,  and  citations. 

These  tales  have  been  further  reltused  here 
by  the  following  provisions  of  our  statute: 


"When  a  Jury,  after  due  and  tborongh  de- 
liberation upon  any  cause,  shall  return  into 
court  without  having  agreed  on  a  verdict,  the 
court  may  explain  to  them  anew  the  law  ap- 
plicable to  the  case,  and  may  send  them  ont 
agrain  for  further  deliberation;  but  If  they 
shall  return  a  second  time  without  having 
agreed  on  a  verdict,  they  shall  not  be  sent 
out  again  without  their  own  consent,  unless 
they  shall  ask  from  the  court  some  farther 
explanation  of  the  law."    Rev.  St  i  1083. 

This  statute  relieves  the  Judge  of  mncb  of 
his  discretion  in  the  adjudication  of  the 
question  as  to  when  the  necessity  haa  arisen 
for  the  discharge  of  the  Jury  because  of  in- 
ability to  agree  upon  a  verdict,  and  confers 
upon  the  jury  the  legal  right  to  be  dischar- 
ged when,  after  due  and  thorough  delibera- 
tion, they  come  into  court,  after  being  re- 
charged, for  the  second  time,  and  avow  their 
Inability  to  agree,  unless  they  shall  then  ask 
some  further  explanation  of  the  law.  This 
provision  was  first  enacted  as  section  27  of 
chapter  1628,  approved  July  28,  1868,  enti- 
tled "An  act  relating  to  jurors."  Counsel 
for  plaintiff  in  error  contends  that  it  does 
not  ai>ply  to  criminal  cases,  but  relates  to  the 
trial  of  civil  causes  alone.  Such  is  not  onr 
construction  of  Its  provisions.  It  was  orig- 
inally embodied  as  part  of  a  general  statute 
relating  to  Jurors  In  all  causes,  civil  and 
criminal,  and  was  and  Is  designed  to  put  a 
limitation  upon  the  right  of  the  court  to  de- 
tain a  Jury  indefinitely  In  any  cause,  clyil 
or  criminal,  after  it  Is  ascertained  that,  on 
due  and  thorough  deliberation,  It  is  impossi- 
ble for  them  to  agree  upon  a  verdict  It  can- 
not be  successfully  argued  that  the  discharge 
of  a  Jury  before  verdict  when  done  under 
and  In  accordance  with  the  provisions  of  this 
statute,  can  have  the  effect  of  precluding 
further  prosecution  under  the  constitutional 
Inhibition  against  a  second  jeopardy  for  tlie 
same  offense. 

The  plea  of  the  defendant  shows  npon  Its 
face  that  the  provisions  of  this  statute  were 
substantially  complied  with  In  the  discharge 
of  the  jury  to  whom  the  cause  had  been 
submitted  at  the  former  triaL  It  shows  that 
the  Jury  had  the  case  under  delitieration 
nearly,  If  not  quite,  24  hours;  that  they  came 
into  court  without  having  agreed  upon  a 
verdict  and  requested  that  the  wrlttoi  charge 
of  the  court  be  delivered  to  them,  which  was 
done.  This  was  tantamount  to  a  repetition 
to  them  by  the  court  of  Its  charge.  It  shows 
that  after  this,  they  came  Into  conrt  and 
avowed  their  Inability  to  agree;  that  tne 
court  again  sent  them  back  for  farther  de- 
Ulieratlon;  that  several  hours  afterwards, 
they  came  into  court  for  the  third  time,  again 
avowing  their  Inability  to  agree  upon  a  ver- 
dict whereupon  the  court  discharged  them. 
The  plea.  Showing,  as  it  does,  that  the  dis- 
charge of  the  Jury  at  the  former  trial  was 
done  In  conformi^  to  law,  because  of  their 
inability  to  agree  upon  a  verdict  does  not 
disclose  my  legal  bar  to  further  prosecu- 
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tlon,  and  the  state's  demtnrer  thereto  was 
properly  sustained.  Besides  this,  the  plea 
shows  that,  before  their  discharge,  the  jury 
reported  three  of  their  number  to  be  sick, 
which,  of  itself,  would  hare  Justified  their 
discharge. 

The  deceased  was  called  to  the  door  of  his 
house  at  night,  and  received  his  death  shot 
while  standing  in  the  partly-opened  door.  His 
little  son  (according  to  the  testimony  of  the 
widow  of  the  deceased),  who  was  then  only 
S%  years  old,  followed  his  father  to  the  door, 
and.  Immediately  after  his  father  was  shot, 
ran  out  on  the  front  porch,  while  his  mother 
remained  inside  the  house  with  his  wounded 
father,  whom  she  assisted  In  getting  to  his 
bed.  Over  the  objection  of  the  defendant, 
the  court  i>ermitted  Mrs.  Minnie  Moore,  the 
widow  of  the  deceased  and  mother  of  this 
litUe  child,  to  testlfjr  at  the  trial  that,  when 
the  child  ran  out  on  the  porch  when  his 
father  was  shot,  he  (the  child)  exclaimed, 
"Oh,  man,  why  have  you  shot  my  papa?" 
and  that  she  then  called  the  child  to  her, 
and  that  he  then  said:  "Oh,  mamma,  there's 
two  men  out  there.  There's  a  white  man  and 
a  negro.  The  white  man's  face  was  all  cov- 
ered with  beard."  etc.  The  objection  to 
this  testimony  was  that  the  little  child,  whose 
exclamations  are  here  attempted  to  be  given 
through  the  mouth  of  its  mother,  was  in- 
competent to  testify.  We  think  -the  court 
erred  in  admitting  this  evidence.  In  3  Rice, 
Ev.  p.  291,  it  is  said:  "The  admissibility  of 
children  is  now  regrulated,  not  by  their  age, 
but  by  their  apparent  sense  and  understand- 
ing. It  is  a  question  addressed  to  the  good 
sense  and  discretion  of  the  Judge  whether 
the  child  is  competent  or  not;  but  neither 
the  testimony  of  the  child  without  oath,  nor 
evidence  of  any  statement  which  he  has 
made  to  any  other  person.  Is  admissible. 
This  is  now  the  established  rule  In  all  cases, 
criminal  and  civil."  Com.  v.  Hutchinson,  10 
Mass.  224;  Reg.  v.  Nicholas,  2  Car.  &  K. 
246;  Reg.  v.  Perkins,  2  Moody,  Cr.  Gas.  135. 
The  record  shows  that  this  little  child  was 
afterwards  oftered  as  a  witness  for  the  state, 
and,  after  being  examined  by  the  court  as 
to  bis  competency,  the  court  ruled  as  fol- 
lows: "t  don't  think  this  child's  comprehen- 
sion is  sufficiently  developed  to  testify.  I 
don't  think  he  Is  sufflclently  developed  to 
understand  the  obligations  of  an  oath.  I 
don't  think  he  is  a  competent  witness." 
Upon  excluding  the  child  as  a  witness,  the 
court,  of  its  own  motion,  required  the  stenog- 
rapher to  read  the  evidence  of  Mrs.  Moore. 
The  stenographer  read  therefrom  as  follows: 
"The  child  ran  out  on  the  porch  when  his 
father  was  shot,  and  said,  "Oh,  man,  why 
have  you  shot  my  papa?"  The  court  then 
stopped  him,  and  ruled  as  follows:  "Gentle- 
men of  the  Jury,  that  much  of  the  testimony  I 
allow  to  go  to  you.  After  reflection,  I  am  sat- 
isfied with  that  statement  made  by  the  little 
boy  and  rehearsed  in  Mrs.  Moore's  testimony. 
The  balance  of  what  he  said  to  his  mother  ia 


withdrawn  from  yon,  not  to  be  considered  by 
you  in  making  up  your  verdict"  This  ml- 
ing  was  no  doubt  intended  to  withdraw 
from  the  consideration  of  the  Jury  all  of 
the  little  boy's  utterances  except  the  one  ex- 
clamation, "Oh,  man,  why  did  you  shoot  my 
papa?"  but  the  ruling,  as  represented  to 
have  been  made  in  the  record  before  us,  is 
confusing,  and  did  not  make  It  entirely  clear 
to  the  Jury  what  part  of  it  they  were  to  con- 
sider, and  which  part  not  to  entertain.  We 
think  the  whole  of  the  child's  exclamations 
and  utterances  on  the  occasion  should  have 
been  excluded.  If,  nearly  two  years  after 
the  occurrence,  this  child,  with  its  Increased 
age,  was  found  by  the  court  not  to  have  suf- 
ficient comprehension  and  intelligence  to  be 
competent  as  a  witness,  it  would  seem  to  be 
superfluous  to  say  that,  at  the  time  of  the 
occurrence,  when  he  was  two  years  younger, 
he  would  hardly  have  been  possessed  of  suf- 
flclent  discrimination  or  intelligence  to  com- 
prehend passing  events  with  anything  like 
such  accuracy  as  to  render  his  exclamations 
or  observations  in  reference  thereto  at  all 
reliable,  or  admissible  as  evidence,  even 
though  they  may  have  been  part  of  the  res 
gestae.  The  whole  of  this  child's  exclama- 
tions and  sayings  should  have  been  excluded. 
Frank  Walker,  a  witness  produced  by  the 
state,  testified  tiiat  he  remembered  the  cir- 
cumstance and  time  of  the  killing  of  the 
deceased;  that,  on  the  night  of  the  homicide, 
he  was  over  at  one  Jim  Wright's,  and,  in 
going  over  there,  he  had  to  cross  a  credc 
called  "Falling  Credi,"  the  place  of  crossing 
being  about  a  quarter'  of  a  mile  from 
Wright's;  that  he  crossed  the  creek,  going 
to  Wright's,  about  7  o'clock;  that  he  left 
Wright's  to  go  home  about  half  past  7; 
that  his  brother.  Hardy  Walker,  married  a 
sister  of  the  deceased;  that  he  went  to  Jim 
Wright's  house  twice  that  nig^t;  tlmt  he 
did  not  see  any  one  there  at  the  creek  that 
night;  that  he  had  never  stated  to  any  one 
theretofore  that  he  had  seen  two  men  there 
at  the  creek  that  night  For  the  avowed  pur- 
pose of  Impeaching  this  witness  as  to  that 
part  of  his  evidence  wherein  he  states  "that 
he  did  not  see  any  one  at  the  creek  that  night 
and  that  be  bad  never  told  any  one  that  he  had 
seen  two  men  at  the  creek  that  night "  the 
court  over  the  defendant's  objection,  per- 
mitted the  state's  coimsel  to  ask  the  witness 
the  following  questions,  as  a  predicate  for 
the  impeaching  evidence:  'T>idn't  you  tell 
Will  Prevatt  at  White  Springs,  Florida,  In 
the  spring,  after  WiU  Adams  had  been  tried 
the  first  time,  sitting  on  the  back  steps  at 
Mr.  Ogden's  store,  that  you  saw  two  men  at 
Falling  creek,  or  near  there^  on  the  night 
that  Jim  Moore  was  killed,  and  that  you 
took  It  to  be  Ike  Spanish  and  Will  Adams? 
Didn't  you,  at  the  same  time  and  place,  in 
answer  to  a  question  from  Will  Prevatt  say 
you  would  go  into  court  and  swear  to  tbat 
answer  that  you  would  do  it?"  To  both  of 
these  qaestions  the  witness  answered  that  he 
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had  never  made  any  such  statemraits.  The 
court  then  permitted  the  state's  attorney,  over 
the  defendant's  objection,  to  elicit  firom  Will 
Prevatt  the  following  evidence:  "At  White 
Springs,  in  the  spring,  shortly  after  the  first 
trial  of  this  case,  on  the  back  steps  of  Mr. 
Ogden's  store,  Frank  Walker  was  telling  me 
why  he  left  home,  and  told  me  that  he  saw 
Ike  Spanish  and  Will  Adams  right  there,  by 
Falling  creek,  on  the  night  Jim  Moore  was 
killed.  I  asked  him  If  he  wonid  go  into 
court  and  swear  to  that,  and,  with  an  oath, 
he  told  me  that  he  would.  We  were  alone 
when  he  told  me  this."  The  defendant's 
counsel  objected  to  the  admission  of  all  this 
evidence,  upon  the  ground  that  Frank  Walk- 
er, the  state's  witness,  sought  to  be  im- 
peached thereby,  was  not  an  adverse  witness, 
and  assigns  its  admission  as  error. 

Our  statute  on  the  subject  of  the  Impeach- 
ment of  a  witness  by  the  party  producing 
him  Is  as  follows:  "A  party  producing  a  wit- 
ness shall  not  be  allowed  to  Impeach  his 
credit  by  general  evidence  of  bad  character, 
but  he  may,  in  case  the  witness  prove  ad- 
verse, contradict  him  by  other  evidence,  or 
prove  that  he  has  made  at  other  times  a  state- 
ment inconsistent  with  his  present  testimony; 
but,  before  such  last-mentioned  proof  can  be 
given,  the  circumstances  of  the  supposed 
statement,  sufficient  to  designate  the  par- 
ticular occasion,  must  be  mentioned  to  the 
witness,  and  he  must  be  asked  whether  or 
not  he  made  such  statement"  Rev.  St  g 
1101.  It  Is  vary  erroneous  to  suppose  that 
under  this  statute,  a  party  producing  a  wit- 
ness Is  at  liberty  to  impeach  him  whenever 
such  witness  simply  fails  to  testify  as  he  was 
expected  to  do,  without  giving  any  evidence 
that  Is  at  all  prejudicial  to  the  party  pro- 
ducing him.  The  Impeachment  permitted  by 
the  statute  is  only  In  cases  where  the  witness 
proves  adverse  to  the  party  producing  him. 
£Ce  must  not  only  fail  to  give  the  beneficial 
evidence  expected  of  him,  but  he  must  be- 
come adverse  by  giving  evidence  that  Is  prej- 
udicial to  the  cause  of  the  party  producing 
him.  When  a  party's  witness  surprises  him 
by  not  only  failing  to  testify  to  the  facts 
expected  of  him,  but  by  giving  harmful  evi- 
dence that  Is  contrary  to  what  was  expected, 
then,  as  Is  the  purpose  of  this  law,  he  Is 
permitted  to  counteract  the  prejudicial  ef- 
fect of  the  adverse  testimony  of  such  witness, 
by  proving  that  he  has  made  statements  on 
other  occasions  that  are  Inconsistent  with 
his  present  adverse  evidence.  It  never  was 
the  purpose  of  this  statute  to  allow  a  party 
to  put  up  a  witness  for  the  purpose  of  en- 
deavoring to  get  from  him  beneficial  evidence, 
and,  upon  his  simple  failure  to  testify  to  the 
desired  facts,  to  permit  him  to  get  the  bene- 
fit of  those  expected  facts,  as  substantive 
evidence,  through  the  mouth  of  another  wit- 
ness, under  the  guise  of  Impeachment  Evi- 
dence adduced  In  this  manner  Is  nothing 
more  than  the  veriest  hearsay,  and  is  inad- 
missible.   Even  where  a  witness  is  properly 


Impeached  by  proof  of  conflicting  statements 
made  on  other  occasions,  the  conflicting  state- 
ments as  made  to  and  detailed  by  the  im- 
peaching witness  should  not  be  considered  as 
■.  substantive  evidence  In  sustenance  of  the 
party's  cause  who  produced  the  Impeached 
witness,  but  has  weight  only  for  the  purpose 
of  counteracting  or  annulling  the  harmful  ef- 
fects of  the  adverse  testimony  In  the  cause 
given  by  the  Impeached  witness  that  is  In- 
consistent with  his  statements  testified  to 
have  been  made  on  other  occasions.  Bennett 
V.  State,  24  Tex.  App.  73,  5  S.  W.  627;  White 
▼.  State,  10  Tex.  App.  381;  Miller  t.  Cook, 
124  Ind.  101,  24  N.  E,  677;  Conway  t.  State. 
118  Ind.  482,  21  N.  E.  286;  Hull  t.  State,  83 
Ind.  128;  People  t.  Safford,  5  Denio,  112; 
People  V.  Jacobs,  49  Cal.  384;  Com.  y. 
Welsh,  4  Gray  (Mass.)  535;  Smith  v.  Price, 
8  Watts,  447.  It  is  very  evident  from  the 
record  before  us  that  the  witness  Frank 
Walker  did  not  give  any  evidence  that  was 
at  all  prejodiclal  to  the  state's  case,  but 
simply  failed  to  testify  to  given  facts  that  It 
was  supposed  that  he  knew,  and  that  would 
have  been  beneficial;  and  it  is  farther  evi- 
dent that  he  was  introduced  by  the  state's  at- 
torney with  the  expectation,  from  the  exp^- 
ence  of  the  former  trial  of  the  cause,  that 
he  would  not  testify  to  having  seen  Ike  Span- 
ish and  the  accused  at  the  crossing  of  Fall- 
ing creek  on  the  night  of  the  homicide;  and 
it  is  equally  evident  that  the  testimony  of 
the  witness  WUl  Prevatt  detailing  Walker's 
former  declarations  to  him  on  that  point  was 
Introduced  ostensibly  to  discredit  and  im- 
peach Walker,  but  In  truth  for  the  purpose  of 
operating  as  Independent  evidence,  to  estab- 
lish the  fact  that  Spanish  and  Adams  were 
seen  together  at  that  time  and  place.  It  was 
never  the  purpose  of  our  statute  to  permit 
the  proof  of  facts  to  be  accomplished  in  any 
sudi  manner.  The  error  In  the  admission  of 
this  evidence  is  fatal  to  the  propriety  of  the 
conviction  had.  The  only  dbrect  positive  evi- 
dence on  the  part  of  the  state  that  places  the 
accused  at  the  scene  of  the  homicide  Is  that 
of  Ike  Spanish,  an  Indicted  accomplice.  He 
testified  that  Will  Adams,  the  accused,  fired 
the  fatal  shot  and  that  he  and  Adams  were 
there  together  alone;  that  In  going  there  and 
returning,  they  passed  by  Jim  Wrighf  s  place, 
and  crossed  Falling  creek  at  the  crossing  near 
his  place  (that  is,  not  far  from  the  scene  of 
the  homicide)  at  about  the  time  that  it  was 
attempted  to  be  shown  that  Frank  Walker 
saw  them  there.  Could  It  have  been  proven 
by  proper  evidence  that  Spanish  and  Adams 
were  seen  together  at  this  time  and  place.  It 
would  have  been  strongly  corroborative  of 
Spanish's  evidence.  This  highly  material 
corroborative  proof  was  conveyed  to  the  jury 
illegally,  as  we  have  seen.  How  mudi  weight 
it  had  in  the  production  of  the  verdict  found 
It  Is  not  for  us  to  snrmlse.  It  was  fraught 
with  capacity  A>r  harm  to  the  accused,  and 
the  presumption  is  that  It  wrought  its  hurtful 
effect    Hawkins  v.  State,  32  Fla.  248,  13 


Digitized  by 


Google 


Fla.) 


ADAMS  V.  STATE. 


909 


Sonth.  353.  Hie  witness  Ike  Spanish  was 
permitted,  over  the  defendant's  objection,  to 
testify  to  various  conversations  had  by  him 
with  one  T.  P.  Bethea  (who  is  also  indicted 
as  an  accessory  before  the  fact  with  the  ac- 
cused) that  occurred  prior  to  the  homicide, 
while  the  accused  was  not  present;  and  the 
admission  of  these  conversations,  held  In  the 
absence  of  the  accused,  is  assigned  as  error. 
There  is  no  merit  In  this  assignment  It  has 
licen  repeatedly  held  here  that  an  accomplice 
is  a  competent  witness,  and  that  a  convic- 
tion may  be  had  upon  his  uncorroborated 
testimony  where  it  satia&es  the  Jury  beyond  a 
reasonable  doubt  Jenkins  v.  State,  31  Fla. 
196,  12  Sonth.  677,  and  cases  there  cited.  If 
the  accomplice  is  competent  to  establish  any 
phase  of  the  case,  he  is  competent  to  prove 
all  essential  and  pertinent  facts  therein  with- 
in his  knowledge.  By  the  evidence  of  this 
witness.  If  true,  it  Is  shown  that  there  was  a 
conspiracy  between  Bethea,  Adams,  and  him- 
self to  commit  this  homicide.  The  existence 
of  the  conspiracy  having  been  shown  by  blm, 
It  was  not  error  to  permit  him  to  testify  to 
declarations  made  to  him,  in  the  absence  of 
the  accused,  by  another  conspirator,  when 
made  prior  to  the  completion  of  the  common 
design,  and  in  reference  to  and  in  further- 
ance of  such  common  design.  Hall  v.  State^ 
31  Fla.  176,  12  South.  449.  While  we  do  not 
now  decide  as  to  whether  the  objectionable 
features  In  the  charges  of  the  court  hereafter 
to  be  pointed  out  would,  of  themselves,  be 
cause  for  reversal,  yet,  as  the  case  has  to 
go  back  for  another  trial,  because  of  the  er- 
ror already  found,  we  will  suggest  such  cor- 
rections in  the  instructions  given  as  we  think 
to  be  proper. 

In  the  charge  upon  reasonable  doubt  we 
think  the  following  formula  should  be  omit- 
ted, viz.:  "Nor  are  you  at  liberty  to  disbe- 
lieve as  Jurors  if,  from  the  evidence  you  be- 
lieve and  are  satisfied,  beyond  a  reasonable 
doubt,  as  men.  Your  oaths  impose  on  you  no 
obligation  to  doubt  where  no  doubt  would  ex- 
ist if  no  oath  had  been  administered."  It 
adds  nothing  to  the  charge  In  explanation  or 
elucidation  of  what  character  of  doubt  must 
exist  in  order  to  Justify  an  acquittal,  but,  on 
the  contrary,  is  confusing  in  Its  toidency, 
and  tends  to  impress  upon  the  minds  of  the 
Jury  the  idea  that  their  oaths  as  Jurors  do 
not  impose  upon  them  the  duty  to  give  the 
evidence  any  more  grave,  careful,  or  solemn 
consideration  than  if  they  were  forming  con- 
clusions upon  it  as  citizens,  without  the  ob- 
ligation of  their  oaths  as  Jurors.  The  fol- 
lowing clause-  of  the  same  charge,  viz.: 
"But  if,  after  a  careful  consideration  of  all 
the  evidence,  you  feel  an  abiding  conviction 
In  your  minds  that  the  accused  is  guilty  as 
charged,  then,  in  law,  you  have  no  reason- 
able doubt  and  you  should  find  a  verdict  of 
guilty,"— should  be  am^ided  by  inserting 
therein,  after  the  word  "minds,"  the  words 
"to  a  moral  certainty."    To  the  following  In- 


struction, viz.:  "In  the  ease  at  bar,  If  you 
ore  satisfied  from  the  evidence,  imder  these 
instructions,  that  the  defendant,  at  the  time 
and  place  mentioned  In  the  indictment,  shot 
and  killed  James  Moore,  the  deceased,  as 
charged  in  the  Indictment,  and  that,  before 
or  at  the  time  the  fatal  shot  was  fired,  the 
defendant  had  formed  in  his  mind  a  willful 
purpose  and  intention  to  take  the  life  of  the 
deceased,  and  the  fatal  shot  was  fired  in  fur- 
therance of  such  unlawful  purpose,  and  that 
the  deceased,  James  Moore,  was  killed  then 
and  thereby,  then  yon  may  and  should  find 
the  defendant  guilty  of  murder  In  the  first 
degree,  in  which  case  the  form  of  your  ver- 
dict may  be,  'We,  the  Jury,  find  the  pris- 
oner at  the  bar  guilty  of  murder  In  the  first 
degree;  so  say  we  all,'  one  of  you  signing 
as  foreman  and  dating  it,"— it  would  have 
been  bett»  to  add  that  such  killing  must 
have  been  done  "without  Justification  at  ex- 
cuse," and  from  it  to  omit  teUlng  the  Jury 
what  particular  degree  of  murder  their  ver- 
dict should  find;  and,  too,  we  think  it  would 
have  been  better  to  have  omitted  from  it  the 
form  that  the  verdict  should  be,  especially  as 
the  court  had.  In  a  formal  charge,  already 
given  formulas  for  verdicts  In  such  cases. 
The  following  clause  of  the  charge  upon  the 
question  of  an  alibi,  viz.:  "And,  when  an 
alibi  is  established  by  the  evidence  to  the 
satisfaction  of  the  Jury,  it  is  conclusive  evi- 
dence of  the  innocence  of  the  person  ac- 
cused; and  in  the  case  at  bar.  If  you  find 
from  the  evidence  and  are  satisfied  that  the 
defendant  William  Adams,  was  not  present 
at  the  time  and  place  the  deceased  was 
killed,  you  should  find  a  verdict  of  not 
guilty.  But  to  make  the  defense  of  an  alibi 
available  as  a  perfect  defense,  the  evidence 
of  its  existence  must  cover  the  whole  time 
when  the  presence  of  the  defendant  was  re- 
quired to  commit  the  criminal  act"— is  de- 
cidedly faulty  In  requiring  the  evidence  of 
the  alibi  to  satisfy  the  Jury  that  the  accused 
was  not  present  at  the  time  and  place  of  the 
crime.  Proof  of  an  alibi  is  sufficient  to  ac- 
quit if  It,  considered  in  connection  with  all 
the  testimony,  raises  a  reasonable  doubt  in 
the  minds  of  the  Jury  of  the  presence  of  the 
accused  at  the  commission  of  the  crime.  It 
Is  not  necessary  that  it  should  satisfy  the 
Jury  that  he  was  not  so  present  Murphy 
V.  State,  81  Fla.  166,  12  South.  453. 

The  last  clause  of  this  charge  would  more 
accurately  express  the  law  as  to  the  time  to 
be  covered  by  the  proof  of  the  alibi  by  the 
additi<m  thereto  of  the  following:  "Or  It 
should  locate  the  accused  at  'some  other 
point  St  such  a  time,  either  before  or  after 
the  commission  of  the  crime,  as  made  it  Im- 
possible for  him  to  be  present  at  its  com- 
mlsslcwL"  The  following  clause  at  the  c(m- 
cluslon  of  the  charge  on  alibi,  viz.:  "For 
obvious  reasons,  the  evidence  for  as  well  as 
against  the  defense  of  an  alibi  In  the  case 
at    bar    demands   your    most   careful    and 
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ttaoughtTuI  consldoution,"— we  think,  Bhoold 
have  been  omitted.  It  would  have  be^i  well 
enough  to  Impress  the  Jury  with  the  idea 
that  the  entire  evidence  In  the  cause,  touch- 
ing all  of  the  Issues  therein,  demanded  their 
most  careful  and  thoughtful  consideration; 
but  to  single  out  the  defendant's  eftort  to 
establish  an  alibi,  and  to  concentrate  the 
jury's  most  careful  and  thoughtful  consid- 
eration upon  that  phase  of  the  case  alone, 
might  have  had  a  tendency  to  impress  the 
Jury,  unfairly,  with  the  idea  that  the  court 
viewed  that  phase  of  the  case  with  suspi- 
cion. 

The  following  charge  upon  the  evidence  of 
accomplices,'  viz.:  "The  principle  upon 
which  the  evidence  of  accomplices  has  been 
and  is  received  In  evidence,  and  considered 
legal  and  competent,  is  that  lu  many  cases, 
were  It  otherwise.  It  would  hardly  be  possi- 
ble, tt  not  altogether  impossible,  to  prove  the 
guilt  of  one  who  violates  the  law  undo'  cov- 
er of  dai^ess  or  secrecy.  Where  the  evi- 
dence of  an  accomplice  is  corroborated  by 
facts  and  circumstances  proven,  tending  to 
connect  the  defendant  with  the  homicide,  or 
by  the  evidence  of  other  credible  witnesses, 
It  Is  entitled  to  more  weight  than  when  not 
so  cwrolKjrated,  and  the  corroborating  tes- 
timony should  tend  to  conenct  the  accused 
with  the  crime,"— we '  think,  should  have 
been  omitted.  As  ruled  upon  so  oft^i  by 
this  court  in  other  cases,  the  court  has  no 
right  to  Instruct  the  Jury  upon  the  weight  to 
which  any  evidence  in  a  cause  is  entitled. 
Wheelw  V.  Baars,  33  Fla.  696,  15  South.  584, 
and  cases  cited. 

The  following  clause  of  the  charge  upon 
the  evidence  of  the  accomplice  Ike  Span- 
ish is  decidedly  objectionable,  for  the  same 
reason  last  moitioned,  and  should  not  have 
been  given,  viz.:  "If,  from  the  evidence, 
you  should  believe  that  the  witness  Ike  Span- 
ish was  reluctant  to  participate  In  the  kill- 
ing of  the  deceased,  or  to  be  present  when 
he  was  killed,  and  should  further  believe  that 
his  presence  at  the  time  and  place  the  homi- 
cide was  committed  was  secured  by  threats 
of  personal  violence  .made  by  the  defendant, 
or  by  threats  made  by  the  defendant  T.  P. 
Bethea,  in  the  presence  or  in  the  absence 
of  the  def^idant.  If  made  as  testified  to,  then 
you  would  be  justified  In  giving  to  his  evi- 
dence more  weight  than  If,  from  the  evi- 
dence, you  should  believe  that  he  went  of 
his  own  free  will  and  choice  and  participat- 
ed in  the  homicide;  and,  in  the  determina^ 
tlon  of  the  question  as  to  whether  he  was 
present  at  the  killing  of  the  deceased  wlll- 
iugly  or  unwillingly,  you  have  the  right  to 
inquire  from  the  evidence  what  motive  in- 
cited him  to  be  present  at  the  killing,  if  any 
has  been  shown  In  the  testimony  that  in- 
duced him  to  be  present  when  the  homicide 
was  committed." 

For  the  errors  pointed  out,  the  Judgment 
of  the  court  below  is  revised,  and  a  new 
trial  awarded. 


OOS  AU.   CE8> 

AMDBBSON  T.  WHITAKEB  et  al. 
(Supreme  Court  of  Alabama.     Jane  21,  1894.) 

JUOIOIU,  SaLB— BRVEHSiJ. 

The  fact  that  the  execution  plaintiff  and 
the  inirchaser  of  land  at  a  sherifTs  sale  knew 
that  defendant  intended  to  appeal  is  not  suffi- 
cient, on  reversal  of  the  jadgment,  to  set  aside 
the  sale,  where  the  Baperaedeaa  bond  was  filed 
on  the  day  after  the  sale,  thoagh  before  the 
price  was  paid,  bnt  was  not  accepted  by  the 
clerk  ontil  after  the  money  was  paid. 

Appeal  from  circuit  court,  De  Kalb  ooon- 
ty;  John  B.  Tally,  Judge. 

Motion  by  B.  E.  Anderson  against  Whtta* 
ker  &  Jeffries  to  vacate  an  execution  sale. 
The  motion  was  overruled,  and  movant  ap- 
peals.    Affirmed. 

This  was  a  proceeding  to  vacate  and  set 
aside  a  sale  made  by  the  sheriff  tmder  a 
venditioni  exponas  regularly  issued,  and 
was  commenced  by  motion  made  by  the  de- 
fendant In  Judgment  and  execution.  It  was 
alleged  In  said  motion  that  the  appellees, 
Whltaker  &  Jeffries,  on  January  30,  1891, 
obtained  a  judgment  against  the  appellant 
B.  E.  Anderson,  In  the  circuit  court  of  De 
Kalb  county.  In  an  action  instituted  by  them 
against  the  said  Anderson  to  establish  a 
mechanic's  Hen  on  certain  real  estate,  and 
upon  the  recovery  of  that  judgment  an  or- 
der was  Issaed,  commanding  the  sheriff  to 
sell  the  specific  proi)erty  described,  which 
was  real  estate.  In  obedience  to  the  writ 
of  venditioni  exponas  thus  Issued,  the  prop- 
erty was  sold  by  the  sheriff  on  July  6,  1891, 
and  was  purchased  and  paid  for  by  J.  C. 
Anderson.  The  purchaser  was  notified  be- 
fore the  sale,  and  before  he  paid  the  amount 
bid,  that  the  cause  would  be  appealed  to  the 
supreme  court  The  other  facts  are  soffi- 
ciently  stated  In  the  opinion.  The  motion 
to  set  aside  said  sale  was  overruled,  and  the 
movant  now  brings  this  appeal,  and  assigns 
as  error  the  overruling  of  his  motion. 

Haralson  &  Davis  and  Tompkins  &  Gray, 
for  appellant 

HEAD,  J.  We  are  unable  to  see  any 
ground  upon  which  the  circuit  court  could 
properly  have  set  aside  the  sheriflTs  sale  in 
this  case.  The  sale  was  regularly  made  on 
the  6th  day  of  July,  1891,  under  a  venditioni 
exponas  duly  issued.  J.  G.  Anderson,  a 
stranger  to  the  writ  and  record,  became  the 
purchaser,  who,  on  the  next  morning,  paid 
the  purchase  money  and  received  the  sher- 
iff's deed.  The  defendant  in  execution,  the 
present  movant  for  the  express  purpose  of 
saving  his  right,  of  redemption,  surrendered 
possession  to  the  purchaser,  and  leased  the 
property  from  him.  The  grounds  of  the  mo- 
tion to  vacate  the  sale  are  that  the  plaintiff 
in  execution  knew  at  the  time  the  sale  took 
place  that  the  cause  wherein  the  venditioni 
exponas  issued  would  be  appealed  to  the  su- 
preme court  of  Alabama,  and  that  said  J.  C. 
Anderson,  the  purchaser,-  was  notified  by  de- 
fendant before  the  sale,  and  before  he  had 
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paid  the  amount  bid  on  said  aale^  that  eald 
cause  would  be  appealed  to  the  supreme 
court;  that  the  cause  was  appealed,  and  the 
judgment  reversed  and  the  cause  remanded. 
11  South.  818.  By  an  amendment  of  the 
motion  It  was  alleged  that  a  supersedeas 
bond  was  filed  In  the  cause  before  the  pay- 
ment of  the  purchase  money  by  said  J.  C. 
Anderson.  We  take  this  last  averment  to 
mean  that  the  bond  was  filed  and  approved 
before  the  purchase  money  was  paid,  or  else 
there  is  nothing  in  the  whole  motion  upon 
which  it  Is  conceivable  a  material  Issue 
conld  be  formed. 

We  remark.  In  the  first  place,  that  the 
argument  upon  which  counsel  for  appellant 
seem  to  rely  mainly— that  the  purchase  was 
the  result  of  collusion  between  the  plaintiff 
in  execution  and  the  purchaser  for  the  plain- 
tiffs* benefit— has  no  support  In  any  allega- 
tion of  the  motion,  even  if  there  was  suffl- 
«lent  evidence  to  support  it,  which  there  was 
not  The  undisputed  evidence  shows  that 
while  the  supersedeas  bond  was  handed  to 
the  clerk  on  the  morning  of  the  7th  of  July, 
before  the .  purchase  money  was  paid  and 
sheriff's  deed  executed,  yet,  as  he  had  the 
right  to  do,  he  demanded  time  to  Investigate 
-as  to  I1»  sufBclency,  and  did  not  satisfy  him- 
self and  accept  the  bond  until  several  days 
■afterwards.  Without  deciding,  therefore, 
what  its  effect  would  have  been  upon  the 
sale  made  the  day  before,  and  consummat- 
ed the  next  by  payment  of  the  bid  and 
delivery  of  the  deed,  if  the  bond  had  been 
Approved  uefore  the  latter  took  place,  we 
are  compelled  to  hold  that  no  supersedeas 
had  been  effected  prior  to  the  payment  of 
the  money  and  delivery  of  the  deed.  There 
.Is  no  valid  ground  for  the  motion.   Affirmed. 


^IM  Ala.   336) 

FRANCIS  OHENBWORTH  HARDWARE 
CO.  V.  QUAY. 

(Supreme  Court  of  Alabama.    June  21,  1884.) 

Sales  or  Pbopbbtt  to  be  Appraised— When  Ti- 
tle Fasses. 
Claimant,  being  surety  for  defendant  on 
certain  notes,  paid  them  in  consideration  of  a 
sale  to  him  of  defendant's  stock  of  goods,  the 
goods  to  be  thereafter  appraised,  and  anr  excess 
or  deficiency  in  amount  made  good  to  the  prop- 
er party.  Tha  goods  were  ddivered  to  claim- 
ant, but  before  completion  of  the  appraisement 
plamtiff  levied  an  attachment  against  defend- 
ant thereon,  field,  that  title  had  passed  to 
•daimant. 

Appeal  from  circuit  court,  Tallapoosa  cotm- 
ty;  N.  D.  Deusoo,  Judge. 

Action  by  Francis  Cheneworth  Hardware 
Company  against  William  Gray,  claimant  in 
attachment  Judgment  for  claimant  PliUn- 
tiff  ai^eals.   Affirmed. 

The  appellant  sued  out  av  attachment, 
■and  caused  It  to  be  levied  on  a  stock  of 
£oods  aa  the  property  of  defendants  in  at- 
tachment Fogue  Bros.  William  Gray  claimed 
them  under  ^e  statute,  and  the  trial  be- 
llow was  between  the  plaintiff  in  attachment 


and  the  claimant,  on  Issue  Joined  on  the  al- 
legatlcm  of  the  plaintiff  that  the  goods  levied 
<«  were  the  proi>erty  of  the  defendants  In 
attachment  The  evidence  showed,  without 
conflict  that  Fogue  Bros.,  the  owners  of 
the  stock  of  goods,  were  indebted  to  the 
plaintiff  and  other  creditors,  at  the  time 
of  the  levy  of  said  attachment  in  a  sum 
exceeding  $4,000;  that  several  of  their  credi- 
tors were  Insisting  on  the  payment  of  thehr 
claims;  that  in  addition  to  the  Indebted- 
ness above  referred  to,  defendants  pwed  the 
Tallapoosa  County  Bank  $3,252.60,  evidenced 
by  five  notes  payable  at  said  bank,  four  of 
which  were  past  due,  and  the  other,  -fw 
$745.50,  was  not  due  until  the  16th  December 
thereafter,  1891,  and  that  on  each  of  said 
notes  William  Gray,  and  J.  T.  Pogue,— the 
former  the  uncle,  and  the  latter  the  brother 
of  defendants,— were  indorsers.  The  plain- 
tiff also  proved  the  attachment  and  the 
retm:n  of  the  sheriff  showing  the  levy,  and 
the  value  of  the  goods.  The  sheriff  testi- 
fied that  he  made  the  levy  at  night,  about 
9  o'clock;  that  the  store  was  closed  up,  and 
when  he  knocked  for  admittance,  the  door 
was  not  Immediately  opened,  but  it  was 
finally  opened  by  Andrew  Pogue,  one  of  the 
firm,  when  he  found  several  persons  engag- 
ed in  taking  an  inventory  of  the  goods,  and 
among  those  present  wo-e  the  Fogue  broth- 
ers; that  an  InventMy  of  about  ome-tbird 
of  the  goods  had  been  taken  when  he  enter- 
ed and  made  the  levy;  that  Mr.  Corprew 
told  him,  that  the  goods  belonged  to  claim- 
ant, asked  him  for  his  authority  and  he 
showed  him  the  attachment,  and  Corprew 
told  him,  that  the  goods  belonged  to  claim- 
ant and  that  they  were  making  aa  Inven- 
tory for  him;  that  witness  took  an  inven- 
tory and  they  aggregated  in  value  at  cost 
prices,  with  10  per  cent  added,  to  something 
over  $4,000,  and  were  worth,  in  his  opinion, 
no  cents  on  the  dollar.  William  Gray,  the 
claimant  testified,  that  he  was  being  pressed 
that  day,  the  4th  of  December,  1891,  by  the 
bank  for  the  payment  of  the  four  notes  on 
which  he  was  Indorser  for  defendants,  and 
he  sought  an  Interview  with  them  and  in- 
sisted upon  their  paying  them,  and  Andrew 
Fogue  told  him  they  had  no  money,  but 
proposed  to  claimant,  that  tt  he  would  pay 
said  bank  notes,  including  the  one  not  due, 
they  would  sell  him  theh:  stock  of  goods  in 
settlement  of  the  amount  so  paid  for  them, 
to  which  proposition  claimant  consented  and 
purchased  the  stock  of  goods  from  said 
Fogue  in  settlement  of  the  debt;  that  there 
was  a  disagreement  between  them  as  to  the 
value  of  the  stock,  said  Andreitv  contending 
the  goods  were :  of  value  greater  than  the 
debt;  and  claimant,  that  they  were  not  of 
value  sufficient  to  pay  the  debt,  whweupoa 
witness  and  defendants  agreed  that  each  <Mt 
them  should  select  a  man  as  appraiser,  to 
fix  .the  price  of  the  goods,  and  that  If,  under 
the  appraisement  of  these  two,  the  value  of 
the  goodg  should  efcofigi  the  funoaiit  to  be 
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paid  by  the  witness  to  the  bank,  the  over- 
plus ahotild  remain  as  the  property  of  the 
defendants,  but.  If  they  should  fall  short 
of  that  amount,  then  the  defendants  were 
to  make  good  the  shortage,  by  the  transfer 
of  notes  and  accounts  due  to  them  by  cus- 
tomers; that  pursuant  to  this  agreement, 
witness  selected  C.  M.  Corprew  and  defend- 
ants selected  W.  C.  Stone  as  their  apprais- 
ers, and  witness  and  said  Pogne  then  went 
to  the  bank,  and  there  in  the  presence  of  its 
cashier,  stated  to  him  the  terms  and  de- 
tails of  their  agreement  as  above  stated, 
and  after  ascertaining  the  exact  amount  of 
said  five  notes,  the  witness,  at  that  time,  or 
shortly  afterwards,  drew  his  check  on  said 
bank  for  that  amount  and  delivered  the 
same  to  the  casbler  In  payment  of  said 
notes;  that  he  then  had  more  than  the 
amount  for  which  the  check  was  drawn, 
to  his  credit  in  the  bank;  that  said  check 
was  accepted  and  charged  to  his  accoimt  in 
payment  of  said  notes,  which  were  delivered 
to  blm;  that  be  then  returned  them  to  the 
cashier  to  be  kept,  along  with  the  other 
papers  of  the  claimant  deposited  in  the  vault 
of  the  bank  for  safe-keeping.  The  wituess 
further  testified,  that  at  his  request,  the  said 
Corprew,  and  at  the  request  of  the  defend- 
ants, Andrew  Pogue,  the  said  Stone  and 
others,  who  were  to  assist  them  as  clerks, 
together  with  the  witness  and  T.  J.  Wright, 
the  cashier  of  the  bank,  assembled  at  the 
desk  in  the  business  house  of  defendants, 
and  there  the  witness  and  defendant  Andrew 
Pogue  stated  to  said  appraisers  the  de- 
tails of  their  agreement  toudilng  the  sale 
of  the  goods,  and  told  them  that  Pogue 
Bros,  had  sold  claimant  the  stock  of 
goods  in  payment  of  the  debt,  and  that 
Corprew  and  Stone,  as  arbitrators,  were 
to  fix  the  price  on  the  goods,  and  that 
he,  claimant,  ttaen  took  charge  of  the 
goods,  and  requested  Andrew  Pogne  to 
deliver  the  key  to  the  store  to  Corprew  for 
dalmant,  which  Pogne  did,  and  then  claim- 
ant left  the  store  and  did  not  return  until 
attracted  by  the  efTorts  of  the  sheriff  to 
gain  admittance  to  the  room  for  the  pur- 
pose of  levying  this  and  other  attachments 
on  the  goods.  He  further  testified,  that  be 
waa  to  have  the  stock  of  goods  for  93,252.60, 
the  sum  paid  by  him  to  the  bank  toe  de- 
fendants. Witness  also  testified,  that  in  his 
opinion,  the  goods  were  not  worth  more 
than  65  cents  on  the  dollar,  and  that  when 
the  appraisers  completed  their  inventory  and 
appraisement,  it  amounted  to  $2,600  oiUy,  or 
$600  less  than  the  amount  he  paid  for  them, 
and  Pogue  Bros,  did  not  get  any  of  the 
goods  bade  The  defendant  Andrew  Pogue, 
being  examined,  testified  in  substance  to  the 
same  things  as  were  stated  by  claimant  in 
his  testlmcmy  as  to  what  occurred  between 
.  tbem  as  to  the  detaila  of  the  sale,  what 
occurred  at  the  bank  and  at  tbe  store.  Said 
Corprew  also  testified  substantially,  to  what 
oocoirad  at  tlw  tton,  tbe  same  as  claim* 


ant  did  in  his  testimony.  AS  three  express- 
ed  their  opinion  that  the  goods  were  worth 
only  $2,600,  or  65  cents  on  the  dollar,  and 
this  was  a  fair  value  for  them.  Upon  this 
evidence,  the  plaintiff,  after  the  court  bad 
given  its  charge  to  the  Jury,  requested  the 
court  to  charge,  that  "If  the  Jury  believe 
the  evidence;  they  will  find  the  issue  In 
favor  of  the  plaintiff,"  which  charge  the 
court  refused  to  give,  and  the  plaintiff  ex- 
cepted. The  refusal  of  the  coort  to  give 
this  charge,  is  the  only  error  assigned. 

H.   J.   Gillarn,    for    appellant    Henry    A. 
Garrett  for  appellee. 

HARATiSON,  J.  The  role  is  too  weU  set- 
tled, to  require  further  discussion,  that  the 
title  to  iKrsonal  property  may  and  will  pass 
to  a  vendee,  without  fixing  an  absolute  price, 
if  the  circumstances  attending  the  transac- 
tion satisfactorily  show  that  such  was  the 
Intention  of  the  contracting  parties.  And,  if 
the  articles  sold,  were  to  be  afterwards 
weighed  or  measured,  so  as  to  adjust  and 
fix  accurately  the  price  to  be  paid,  and  it 
is  clear  from  the  terms  of  the  contract, 
that  the  parties  Intended  that  the  sale 
should  be  complete  before  the  weighing  or 
measuring  should  take  place,  the  title  to' 
the  property  will  be  held  to  have  passed 
before  this  was  done.  An  actual  deliv- 
ery of  the  property  sold,  such  aa  the  evi- 
dence establishes,  without  conflict  was  done 
in  this  case,  manifests  an  intention  of  the 
parties  to  effect  a  completed  sale,  and  tlie 
Inventory  provided  to  be  afterwards  taken, 
must  be  held  to  have  had  reference  to  the 
adjustment  of  the  price,  and  not  as  a  i>ait 
of  the  contract  of  sale,  without  the  per- 
formance of  which  It  was  not  completed. 
So,  the  title  passed  at  once;  and,  if,  for  any 
reason,  the  Inventory  had  not  been  after- 
wards taken,  and  the  parties  could  not  agree 
on  the  price,  such  happenings,  as  we  have 
held,  would  have  made  no  diflorence  in  the 
charactw  of  the  transaction.  Foley  t.  Fel- 
rath  (Ala.)  13  South.  486;  Greene  ▼.  Lewis, 
85  Ala.  221,  4  South.  740;  Wilkinson  t.  WU- 
llamson,  76  Ala.  163;  Shealy  v.  Edwards, 
78  Ala.  175;  Allen  t.  Mauty,  66  Ala.  10. 
There  was  no  error  in  the  ruling  of  the 
court  below.    Affirmed. 


at*  Ala.  my 
EERTZFELD  v.  BAJLEY  at  aL 

(Sapreme  Court  ot  Alabama.    Jane  14,  1884.) 

EvrosncB— Dbbs— Vbrdob's  LtSH. 

1.  Under  Acts  1888-80,  pw  41,  providing 
that  deeds  thwetofwe  executed  according  to 
law,  but  not  recorded  within  the  time  required 
by  law,  if  recorded  within  two  years  aft^  its 
passage,  shall  "have  the  same  f<nce  and  effect 
in  all  things"  as  if  recorded  in  dae  time,  a  deed 
recorded  under  sadi  act  Is  admissible  in  evi- 
dence witboat  woof  of  execntioa. 

2.  ▲  vena<>r*a  lien  cannot  be  enforced 
against  a  pnrchasw  from  the  veadea  without 
notice  of  tu  lien. 
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Api>eal  from  cbancery  court,  Tallapoosa 
county;  S.  K.  MuSpadden,  Chancellor. 

Action  by  Reuben  Hertzfeld  against  J.  J. 
Bailey  and  others  to  enforce  a  vendor's  lien. 
Judgment  for  defendants,  and  plaintiff  ap- 
peals.   Afi^'med. 

Acts  ISS&Sd,  p.  41,  provides  that  convey- 
ances of  any  kind,  executed  according  to  law 
prior  to  its  passage,  but  not  recorded  In  the 
time  aUowed  by  law,  may  be  recorded  within 
two  years  after  its  passage,  and,  when  so  re- 
corded, will  have  the  same  effect  as  if  re- 
corded as  re<iidred  by  law  at  date  of  its  ex- 
ecution. 

The  foundation  of  the  claim  for  a  vendor's 
lien  was  a  note  or  bond  which  was  executed 
by  J.  J.  Bailey  &  Co.  to  one  D.  L.  McAllsier, 
which  recites  that  it  was  given  tor  the  pur- 
chase money  of  the  lands  upon  which  the 
lien  is  sought  to  be  fastened.  The  Individual 
members  of  the  firm  of  J.  J.  Bailey  &  Co.  and 
the  members  of  the  firm  of  Garrett  &  Sons 
are  made  parties  defendant,  and  the  bill  al- 
leged, as  to  the  latter,  that  they  set  up  "some 
of  interest  in"  the  property  sued  for,  but  did 
not  allege  the  character  of  their  interest 
There  was  a  decree  pro  confesso  against  the 
individual  members  of  J.  J.  Bailey  &  Co., 
and  the  oth^  respondents  filed  their  answer 
to  the  bill  of  complaint,  setting  up  the  de- 
fense therein  that  they  were  Innocent  bona 
fide  purchasers  for  value  without  notice  of 
the  claim  sought  to  be  enforced  by  the  com- 
plainant The  testimony  taken  on  the  hear- 
ing of  the  cause  tended  to  show  that  D.  L. 
McAlister  on  December  20,  1885,  sold  and 
conveyed  by  deed  to  J.  J.  Bailey  &  Co.  the 
lands  involved  in  this  controversy,  Bailey  & 
Go.  executing  at  the  time  of  the  purchase  the 
note  which  is  the  foundation  of  the  complain- 
ant's claim,  for  one  of  the  deferred  payments 
of  the  purchase  money,  and  that  said  note 
was  duly  Indorsed  and  transferred  to  the 
plaintiff,  and  has  never  been  paid.  The  tes- 
timony for  the  defendants  further  tended  to 
show  that  J.  J.  Bailey  &  Co.,  being  indebted 
to  the  firm  of  Garrett  &  Sons  in  the  sum  of 
$2,160  for  merchandise  sold  to  them,  executed 
on  February  25,  1888,  a  mortgage  to  said 
Garrett  &  Sons  to  secure  the  payment  of  said 
Indebtedness,  conveying  in  said  mortgage, 
among  other  property,  the  lands  involved  in 
this  controversy.  This  mortgage  was  exe- 
cuted by  the  individual  members  of  the  firm 
of  J.  J.  Bailey  &  Co.,  jointly  with  their  wives; 
execution  thereof  was  duly  acknowledged  on 
February  27,  1888;  and  it  was  filed  for  rec- 
ord in  the  office  of  the  Judge  of  probate  on 
March  28, 1888.  The  mortgage  debt  not  hav- 
ing been  paid  at  maturity,  Garrett  &  Sons, 
through  their  agent,  George  B.  Driver,  sold 
the  lands  conveyed  in  the  mortgage,  under 
the  power  contained  therein;  and  at  said  sale 
George  J.  Garrett,  one  of  the  members  of  the 
firm  of  Garrett  &  Sons,  being  the  highest 
bidder,  became  the  purchaser.  At  the  re- 
quest of  Garrett  &  Sons,  after  said  purchase 
by  George  J.  Garrett,  J.  J.  Bailey  &  Co.,  on 
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November  27,  1888,  executed  a  deed  to  the 
said  purchaser,  George  J.  Garrett,  conveying 
the  lands  sold  under  the  mortgage,  and  pui^ 
chased  by  said  Garrett  This  deed  was  ei- 
ecuted  by  the  individual  members  of  the  flrn 
of  J.  J.  Bailey  &  Co.,  together  with  their 
wives,  was  duly  acknowledged  on  the  date 
of  its  execution,  and  was  filed  for  record  In 
the  office  of  the  probate  Judge  on  January 
14,  1890.  This  mortgage  was  attached,  as 
"Exhibit  A,"  to  the  cross  inteiTogatorles  to 
George  B.  Driver.  The  taking  of  the  mort- 
gage, the  foreclosnre  thereof,  and  the  mak- 
ing of  the  deed  to  George  J.  Garrett  were  at- 
tended to  by  George  E.  Driver,  the  agent  of 
Garrett  &  Sons.  In  the  deposition  of  said 
Driver,  he  testified  that  he  was  not  aware 
of  the  ownership  by  the  comi^alnant  of  the 
note  which  is  the  foundation  of  his  claim  for 
a  vendor's  lien  until  the  evening  of  the  day 
the  land  was  sold  under  the  mortgage,  otter 
such  sale  had  been  made,  and  that  neither 
he  nor  any  member  of  the  firm  of  Garrett  & 
Sons  had  any  notice  of  soch  claim  by  the 
complainant  before  the  execution  of  the  mort- 
gage to  them  by  J.  J.  Bailey  &  Co.,  or  be- 
fore the  purchase  by,  and  the  conveyance  of 
the  land  to,  said  George  J.  Garrett  The 
complainant  objected  to  the  introduction  in 
evidence  by  the  defendants  of  the  deed  dated 
November  27,  1888,  from  J.  J.  Bailey  &  Co, 
to  George  J.  Garrett,  because  "said  deed  is 
not  self-proving,  and  its  execution  was  not 
properly  proven."  He  also  objected  to  the 
introduction,  of  the  mortgage  made  by  Bailey 
&  Co.  to  Garrett  &  Sons,  on  the  ground  that 
the  execution  thereof  was  not  properly  prov- 
ed, and  that  the  mortgage  was  not  actually 
offered  in  evidence.  The  complainant  also 
objected  to  the  consideration  by  the  court  of 
the  deposition  of  George  E.  Driver,  and  of 
the  said  deed  and  mortgage  Just  mentioned, 
because  they  were  not,  "by  the  note  of  sub- 
mission, offered  In  evid^ice."  The  note  of 
submission  recited  that  the  re8i>ondcnts 
submitted  their  cause  "(1)  upon  their  an- 
swer and  amended  answer,  and  exhibits 
thereto  attached;  (2)  upon  the  depositions 
of  George  E.  Driver,  and  Exhibit  A  at- 
tached to  the  cross  interrogatories  to  this 
witness;  (3)  upon  the  original  deed,  dated 
December  29,  1885,  from  D.  L.  McAlis- 
ter and  wife  to  J.  J.  Bailey  &  Co.,  a  copy 
of  which  is  attached  as  Exhibit  A  to  respond- 
ents' answer;  and  upon  the  original  deed, 
dated  November  27,  1888,  from  J.  J.  BaUey 
&  Co.  to  George  J.  Garrett,  a  copy  of  which 
is  attached  to  respondents'  answer  as  Ex- 
hibit B."  On  the  hearing  of  the  cause,  upon 
the  pleadings  and  proof,  and  the  objection 
of  the  complainant  to  certain  portions  of  the 
evidence  introduced,  the  chancellor  overruled 
the  objection  to  the  introduction  of  the  deed, 
mortgage,  and  the  deposition  of  George  E. 
Driver,  and,  upon  the  consideration  of  the 
evidence,  decreed  that  the  complainant  was 
not  entitled  to  the  relief  prayed  for,  and  dis- 
missed his  bilL 
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W.  D.  Bellgefr,  for  appellant  EL  J.  OU- 
lam,  for  appellees 

HE3AD,  J.  Tbore  is  no  merit  in  the  objec- 
tion to  the  introdncUon,  or  consideration  by 
the  court,  of  the  mortgage  of  BaUey  &  Co. 
to  Garrett  &  Sons,  their  deed  to  Garrett,  and 
the  deposition  of  Drlva:.  The  note  of  sub- 
mission shows  they  were  regnlarly  introdu- 
ced. The  mortgage  was  duly  acknowledged 
and  recorded  within  12  months  after  execu- 
tion. The  deed  was  duly  acknowledged  and 
recorded  within  the  time  allowed  by  the  act 
apptOTed  February  2L,  1888  (Acts  18S8-«8. 
p.  41). 

Garrett  &  Sons  were  bona  fide  purchaaors 
without  notice  of  complalniint's  vendor's  lien. 
Having  a  debt  of  $2,160  against  Bailey  & 
Co.,  presently  due,  they  extended  payment 
thereof  for  more  than  seven  months,  upon  the 
execution  of  a  mortgage  upon  the  land  to  se- 
cure it  The  debt  not  having  been  paid,  they 
foreclosed  the  mortgage,  and  procured  the 
mortgagors  to  convey  by  absolute  deed  to 
Garrett,  one  of  the  mortgagees.  In  satlstac- 
tiOD  of  the  debt  All  of  this  took  place  with- 
out any  notice  to  either  of  the  mortgagees, 
or  any  one  representing  them,  of  complain- 
ant's equity.  There  seems  to  us  no  possible 
ground  on  which  complainant  can  claim  a 
decree.  Thames  v.  Rembert's  Adm'r,  63  Ala. 
581;  Insurance  Co.  ▼.  Randall,  71  Ala.  220. 

Affirmed. 

(103  Ala.   6M) 

TOBIAS  et  al.  v.  TRBIST  et  al. 
(Supreme  Court  of  Alabama.    Jane  21,  1894.) 
AmoHMENT— Xntsbvsntion  —  EviDBNOB— Judo- 

MBNT. 

1.  Where,  in  proceedings  by  a  daimant  to 
establish  his  right  to  attached  property,  consist- 
ing  of  merchandise,  there  la  evidence  of  its 
valae  six  months  prior,  and  of  the  amomit  of 
goods  bought  aubseqaent  thereto,  and  that  the 
amount  of  the  sales  was  always  deposited  in 
bank,  evidence  of  the  amount  of  such  deposit  is 
admissible  to  prove  the  present  value  of  the 
goods. 

2.  Where  daimant  claims  under  a  bill  of 
sale  "per  inventory,"  eridence  that  the  inven- 
tory could  not  have  been  taken  within  the  al- 
leged time  is  admissible. 

3.  The  extent  to  which  a  witness  may  be 
cross-examined  for  the  purpose  of  testing  his 
credibility  is  within  the  discretion  of  the  conrt. 

4.  Omissions  to  reserve  exceptions  to  in- 
structions cannot  be  cured  by  a  motion  for  a 
new  trial  so  as  to  render  them  reviewable  on 
appeal. 

5.  Where  the  verdict  is  rendered  for  the 
attachment  idaintiff  before  he  has  recovered 
Judgment  against  defendant,  a  personal  judg- 
ment against  the  daimant  is  erroneous. 

Appeal  from  circuit  court,  JefTerson  coun- 
ty; James  J.  Banks,  Judge. 

Attachment  by  Treist  &  Co.  against  M. 
Nathan,  and  T.  Tobias  &  Co.  Interposed  their 
dalm  to  the  property.  From  a  judgmoit 
against  daimants,  they  appeal  Corrected 
and  affirmed. 

The  proceedings  in  this  case  were  had  upon 
the  statutory  trial  of  the  right  of  property, 
which  was  instituted  by  T.  Tobias  &  Co. 


interposing  a  dalm  to  certain  goods  and  mer* 
diandise  whidi  had  been  levied  upon  as  the 
proi>erty  of  M.  Nathan,  doing  business  under 
the  firm  name  of  M.  Nathan  &,  Co.,  under  an 
attachment  sued  out  by  the  appellees,  Treist 
&  Co.  The  claimants  based  their  right  to  the 
property  levied  upon  under  said  attachmMit 
upon  a  bill  of  sale  which  had  been  made  and 
executed  by  M.  Nathan  to  them  in  payment 
as  redtcd  in  the  said  bill  of  sale,  of  an  in- 
debtedness to  T.  Tobias  &  Co.  at  $3,737. 
This  indebtedness  was  evidenced  by  foor 
notes,  and  in  payment  thereof  the  said  Na- 
than conveyed  a  portion  of  the  stodL  of 
goods  contained  in  his  store  at  Bessemer, 
Ala.  He  also,  about  the  same  time,  convey- 
ed the  rest  ot  his  stock  of  goods  to  Ida  Levy 
and  A.  Klosky  in  payment  of  indebtedness 
to  each  of  them.  The  Mil  of  sale  of  the 
claimants  In  this  case,  T.  Tobias  &  Co.,  was 
executed  on  December  26,  1892.  At  the  time 
of  the  execution  of  this  bill  of  sale,  said  M. 
Nathan  was  indebted  to  the  firm  of  Treist  & 
Co.  for  goods  which  had  been  sold  by  them 
to  him,  and  it  was  for  the  collection  of  this 
indebtedness  that  the  writ  of  attacliment 
was  sued  out  The  main  Issue  of  fact  in  this 
case,  as  Is  shown  by  the  bill  of  exceptions, 
was  as  to  the  value  of  the  goods  owned  by 
said  M.  Nathan  on  December  26,  1882,  the 
day  of  the  execution  of  the  bill  of  sale  to  the 
claimants.  Bob  Cro<&,  one  of  the  witnesses 
tac  the  plalntifrs,  after  testifying  that  he 
had  worked  for  Nathan  in  November  and  De- 
cember, 1892,  and  had  been  engaged  in  the 
dry-gooida  business  for  several  years,  further 
testified  that  the  market  value  of  the  goods 
in  the  store  of  Nathan  between  Decem- 
ber 20  and  26,  1892,  was  from  |18,000  to 
$20,000.  During  his  examlnati<m  he  testified 
that  he  had  seen  several  stodcs  of  goods 
worth  $10,000,  and  that  Mr.  Roaenbaum's 
stock  was  worth  over  $10,000.  He  was  then 
asked  by  the  daimants,  "How  much  more?" 
The  plaintifFs  objected  to  this  question  on  the 
ground  of  its  being  Immaterial.  The  court 
sustained  the  objection,  and  the  claimants 
excepted.  One  Hardin  Cobbs,  a  witness  for 
the  plaintifFs,  testified  that  he  was  assistant 
cashier  of  the  bank  with  which  the  firm  of 
M.  Nathan  &  Co.  did  its  business  and  made 
their  deposits.  He  also  testified  as  to  the 
amount  of  his  deposits  during  the  months  of 
August  September,  October,  November,  and 
December,  which  was  to  the  effect  that  his 
deposits  In  September,  1892,  were  $500  less 
than  in  August  his  October  deposits  $300  or 
$400  less  than  the  September,  and  the  De-  ° 
cember  deposits  $1,600  less  than  the  July  de- 
posits. The  claimants  objected  to  this  tes- 
timony, and  moved  to  exdude  the  same,  oa 
the  ground  that  it  was  Immaterial  to  the  is- 
sue in  this  case.  The  court  overruled  th^r 
motion,  and  the  claimants  duly  excepted. 
Upon  liie  examination  of  the  Insurance  agent 
with  whom  the  said  Nathan  took  out  polldes 
of  insurance  upon  his  goods  during  the  year 
1892,  he  was  asked:   ''What  was  the  amount 
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of  iwlides  on  hto  stock  of  goods  in  Besse- 
mer?" The  clalinants  objected  to  this  gues- 
tion  on  the  ground  of  its  being  Irreleyant  and 
immaterial,  and  duly  excepted  to  the  court's 
OTerrnllng  their  objection.  The  witness  an- 
swered that  the  amount  of  the  first  Insurance 
was' 120,000,  which  expired  in  January,  1893, 
and  that  between  July  and  October  he  had 
$6,S00,  which  was  on  all  his  dry  goods.  M. 
Nathan,  in  his  testimony  as  a  witness  for 
the  daluumts,  testified  that  the  cost  of  the 
goods  sold  to  T.  Tobias  &  Co.  was  $4,651, 
and  that  their  actual  worth  on  the  market 
would  not  exceed  $3,235.  It  was  also  shown 
that  the  inventory  of  the  goods  sold  to  claim- 
ants, which  was  attached  to  the  bill  or  sale, 
was  made  after  T.  Tobias,  a  member  of  said 
firm,  arriyed  In  Bessemer,  the  day  before  the 
execution  of  the  bill  of  sale,  and  that  upon 
Tobias  agreeing  to  take  the  goods  in  payment 
of  his  Indebtedness  against  the  said  M.  Na- 
than &  Co.  the  inrentory  was  taken,  and  the 
bill  of  sale  made  the  day  following  his  ar- 
rival in  Bessemer.  There  was  much  testi- 
mony introduced  to  show  how  long  it  would 
take  to  make  out  an  inventory  of  a  stock  of 
goods  the  size  of  that  of  M.  Nathan  &  Co. 
The  testimony  tor  the  plaintiffs  tended  to 
show  that  it  would  take  much  longer  than 
the  time  In  which  the  witness  for  the 
claimants  testified  that  an  inventory  in  this 
case  was  taken.  To  this  portion  of  the  tes- 
timony introduced  by  the  plaintiffs  the  claim- 
ants objected,  and  dnly  excepted  to  the 
court's  ovemjlng  their  several  objections. 
Upt^  the  return  of  the  v«rdict  for  the  plain- 
tiffs the  claimants  moved  the  court  to  set 
aside  the  said  verdict,  and  to  grant  them  a 
new  triaL  The  grounds  of  this  motion  were 
that  the  verdict  was  contrary  to  the  evi- 
dence, and  that  It  was  contrary  to  the  charge 
of  the  court  to  the  Jury.  It  is  not  shown 
that  there  was  any  evidence  Introduced  In 
support  of  this  motion.  The  motion  for  a  new 
trial  was  overruled,  and  the  claimants  duly 
excepted.  The  Judgment  entry  contained  the 
following  recital:  "It  is  therefore  considered 
by  the  court  that  the  plaintiff  have  and  re- 
cover of  the  defendant  the  sum  of  $4,651.16, 
the  value  of  the  property  so  assessed  as 
aforesaid,  together  with  all  the  coHts  in  this 
behalf  expended,  for  which  execution  may 
Issue."  The  claimants  appeal,  and  assign 
as  error  the  several  rulings  of  the  trial  court 

B.  E.  Webb,  for  appellants.  John  H.  Mil- 
ler, for  appellees. 

COLEMAN,  J.  Trelst  &  Co.,  appellees, 
sued  out  an  attachment  against  M.  Nathan 
for  $590,  which  was  levied  upon  certain 
goods  and  merchandise  as  the  property  of  the 
defendant  The  goods  and  merchandise  lev- 
ied upon  were  in  three  several  parts  or  lots 
at  the  time  of  the  levy,  claimed,  respectlvdy, 
by  Ida  Levy,  T.  Tobias  &  Co.,  and  A.  Klosky, 
as  vendees  of  M.  Nathan.  These  vendees  ex- 
ecuted s^arate  and  distinct  claim  bonds  for 


the  trial  of  the  right  of  property.  By  con- 
sent of  the  parties  the  suits  for  the  trial  of 
the  right  of  property  were  consolidated  and 
tried  together,  with  the  understanding  that 
a  separate  verdict  should  be  returned  as  to 
each  claimant  as  If  tried  separately. 

The  goods  and  merchandise,  a  few  days 
prior  to  the  levy  of  the  attachment,  were  in 
the  possession  of  M.  Nathan,  and  vreee  his 
property.  The  bona  fides  of  the  debt  of  the 
attaching  creditors,  and  that  It  was  owing  be- 
fore the  sale,  were  uncontroverted  facts.  The 
claimants  claimed  title  by  purchase  in  pay- 
ment of  antecedent  Indebtedness.  Tobias 
was  a  brother-in-law,  and  Ida  Levy  a  sister, 
of  M.  Nathan.  The  legal  principles  which  ap- 
ply are  well  settled.  No  exceptions  were  re- 
served to  the  Instructions  given  by  the  court 
to  the  Jury,  and,  whether  correct  or  Incor- 
rect these  Instructions,  not  being  excepted 
to,  are  not  revlsable  on  appeal.  Thrare  were 
some  exceptions  reserved  upon  questions  of 
evidence,  and  also  the  overruling  of  a  motion 
for  a  new  trial.  The  action  of  the  trial  court 
upon  these  questions  furnishes  the  grounds 
npon  which  the  assignment  of  errors  are 
based. 

One  material  question  at  Issue  was  the 
quantity  and  value  of  the  goods  of  M.  Nathan 
on  December  26,  1892,  the  day  of  the  sale. 
There  was  evidence  showing  the  value  of 
his  sto<^  in  July,  1892,  and  also  the  quantity 
and  value  of  the  goods  bought  subsequently 
to  that  date,  and  prior  to  the  sale  to  claim- 
ants. There  was  also  evidence  tending  to 
show  that  the  proceeds  of  all  the  goods  sold 
In  the  Intervening  time  were  regularly  de- 
posited in  the  bank  at  Bessemer.  The  plain- 
tiffs introduced  the  cashier  as  a  witness  to 
prove  the  deposits,  including  the  months  of 
July  and  December.  This  evidence  was 
properly  admitted.  It  tended.  In  connection 
with  the  other  evidence,  directly  to  establish 
the  Value  and  quantity  of  goods  on  hand 
when  the  sale  was  made  to  claimants.  The 
assignments  of  error  on  this  point  are  not 
well  taken. 

The  claimants  had  introduced  testimony 
tending  to  show  that  the  goods  sold  were  in- 
ventoried, and  the  time  within  which  the  In- 
ventory could  be  taken.  It  was  competent 
for  plaintiffs  to  show.  If  they  could,  that  this 
testimony  was  not  true.  There  was  no  error 
in  admitting  the  evidence.  Neither  was  there 
wror  in  permitting  plaintiffs  to  prove  the 
amount  of  insm-ance  carried  by  the  insolvent 
debtor  upon  the  goods.  All  these  were  facts 
to  be  considered  by  the  Jury  In  making  up 
their  conclusion. 

One  of  the  witnesses  for  plaintiffs,  after  stat- 
ing tacts  to  show  tiis  competency,  testified 
that  Nathan's  stock  of  goods  was  worth 
about  $18,000  to  $20,000;  that  he  had  seen 
several  stocks  of  goods  worth  $10,000;  that 
Rosenbaum's  was  worth  more  than  $10,000. 
He  was  asked,  "How  much  more?"  The 
plalntllts  objected  to  the  question,  "How  much 
more?"     We  do  not  see  what  bearing  the 
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question  or  answer  could  bave  on  the  issue. 
Sow  far  Bucb  an  examination  may  be  prose- 
cuted is  largely  in  tbe  discretion  of  tbe  court 
NobUn  T.  State  (Ala.)  14  Soutb.  767. 

There  was  no  error  in  overruling  tbe  mo- 
tion for  a  new  trial.  Tbe  transcript  Is  not 
in  good  sbape  as  to  tbe  motion  for  a  new 
trial.  Tbe  grounds  of  tbe  motion  are  stat- 
ed, but  it  does  not  appear  tbat  any  facts 
were  referred  to,  or  offered  in  evidence^  In 
support  of  tbe  motion. 

We  have  stated  tbat  there  were  no  objec- 
tions or  exceptions  reserved  to  tbe  instruc- 
tions given  by  tbe  court  to  the  jury.  Tbe 
omission  to  reserve  an  exception  at  tbe  proper 
time  cannot  be  cured  by  a  motion  for  a  new 
trlaL  We  bave  considered  tbe  exceptions 
wbicb  were  reserved  to  tbe  ruling^s  of  tbe 
court  upon  questions  of  evidence,  and  bold 
tbat  in  this  respect  tbe  court  was  free  from 
error. 

13ie  Judgment  of  tbe  court,  rendered  npon 
the  verdict  of  the  Jury,  was  not  a  proper 
Judgment  On  a  trial  of  tbe  right  of  prop- 
erty, tbe  plaintiff  in  attachment  Is  not  enti> 
tied  to  a  personal  Judgment  agalns'.  tbe 
claimant  Where  the  issue  Is  found  for  tbe 
plaintiff  by  tbe  jury,  tbe  Judgment  of  the 
court  is  one  of  condemnation  of  tbe  property 
to  tbe  satisfaction  of  the  Judgment,  if  Judg- 
ment has  been  recovered  against  the  defend- 
ant; and  if  tbe  suit  is  still  pending,  and 
plaintiff's  claim  against  tbe  defendant  has 
not  been  reduced  to  a  Judgment  then  tbe 
court  renders  Judgment  tbat  tbe  property  lev- 
led  upon  by  the  attachment  is  liable  to  tbe 
satisfaction  of  the  plaintiff's  claim,  if  plaintiff 
obtain  Judgment  against  the  defendant  The 
record  shows  affirmatively  that  the  bill  of  ex- 
ceptions was  not  signed  in  time  to  constitute 
a  part  of  the  record,  but  as  no  objection  has 
been  directed  to  its  legality,  we  bave  consid- 
ered it  as  If  regularly  signed  according  to  law. 
Tbe  error  of  tbe  Judgment  of  tbe  circuit  court 
upon  tbe  verdict  of  the  Jury  will  be  correct- 
ed here,  and,  as  corrected,  will  be  affirmed. 
Myers  v.  Conway,  90  Ala.  109,  7  Soutb.  639; 
Oray  y.  Balborn,  53  Ala.  40;  Parker  r. 
Wimberly,  78  Ala.  64;  Kennon  v.  Adams 
(Ala.)  14  Soutb.  15. 

Corrected  and  affirmed. 


TOBIAS  et  aL  v.  WBIMAN  et  sL 
(Supreme  Court  of  Alabama.    Jane  21, 1894.) 

Appeal  from  drcnit  ooort  Jefferson  connty; 
James  J.  Banks,  Judge. 

Attachment  by  Weiman,  Eirschman  &  Co. 
a(»in8t  M.  Nathan  &  Co.  T.  Tobias  &  Co.  fai- 
terposed  a  claim  to  the  attached  property. 
From  a  judgment  against  claimants,  they  ap- 
peal.    Amrmed. 

Tbia  suit  arose  out  of  the  same  transaction 
as  that  shown  in  tbe  statement  of  tbe  case  of 
Tobias  v.  Treist  15  South.  914.  The  facts  of 
the  two  cases  were  substantially  the  same,  the 
<mly  difference  being  in  the  plaintiffs,  who,  in 
this  case,  as  in  that  case,  attack  a  conveyance 
of  the  goodii  made  by  M.  Nathan  &  Co.  to  the 
claimants,  T.  Tobias  &  Ox.   The  oanae  was  tried 


by  the  court  without  the  Intervention  of  a  jury, 
and  the  judgrient  was  rendered  in  favM'  of  the 
plaintiffs.  The  judgment  entry  in  this  case 
contained  the  following  recital:  "It  is  therefore 
considered  by  the  court  tliat  the  plaintiff  iiave 
mill  rpoover  of  the  defendants  the  said  sum  of 
$337.00  [total  value  of  the  goods  levied  on  in 
the  attacbmunt],  so  assessed  as  aforesaid,  to- 
gether with  all  the  costs  in  this  l>ehalf  expend- 
ed, for  which  ezecntion  may  issue."  On  mo- 
tion of  the  plaintiffs  in  this  case  the  minute 
entry  of  this  judgment  was  amended  so  as  to 
read  as  follows:  It  is  therefore  considered  by 
the  court  that  the  property  levied  upm  by  the 
plaintiffs'  attachment  in  this  case  is,  and  was 
at  the  time  of  said  levy,  the  property  of  defend- 
ant in  attachment,  and  the  same  is  liable  to 
the  satisfaction  of  plaintiffs'  attachment  And 
it  is  further  considered  that  the  property  levied 
upon  under  the  plaintiffs'  attachment  be,  and 
the  same  is  hereoy,  condemned  and  made  8nl>- 
ject  to  the  satisfacti<m  of  plaintiffs'  claim,  if 
plaintiffs  shall  obtain  judgment  against  the  de- 
fendant." The  claimants  excepted  to  the  grant- 
ing of  this  motion  and  the  amendment  of  the 
judgment  entry.  The  aiq;ieal  is  taken  by  the 
claimants,  who  assign  as  error  the  Sevenu  mt 
ings  of  the  trial  court 

E.  E.  Webb,  for  appellants.  Trotter  &  Mo 
Adovy  and  Caboniss  &  Weakley,  for  appdlees. 

COLEMAN.  J.  Weiman.  Hirschman  &  Co, 
creditors  of  M.  Nathan  &  Co.,  sued  out  an  at- 
tachment against  him,  which  was  levied  upon 
a  certain  stodc  of  goods.  T.  Tobias  &  Co.  in- 
terposed a  claim  to  the  property,  basing  their 
title  npon  a  purchase  of  the  same  from  M. 
Nathan.  An  issue  was  made  up  under  the  stat- 
ute to  tiy  the  right  of  property.  The  case  was 
tried  by  the  court  without  the  intervention  of 
a  jury.  There  are  no  new  questions  of  law  in 
tbe  case.  The  case  is  wholly  one  of  facts, 
and  one  of  a  number  of  cases  between  the  cred- 
itors of  M.  Nathan  &  Co.  and  his  alleged  ven- 
dee. TTie  court  found  the  issue  in  favor  of  the 
plaintiffs,  and  held  that  the  property  was  liable. 
The  witnesses  testified  in  the  presence  of  the 
court  It  had  every  opportunity  to  obsarve 
tfaeir  manner  of  tpstiiying,  and  could  better  de- 
termine their  credibility  than  we  can  on  appeat 
In  addition  to  this  fact  wliicfa  should  not  be 
disregarded,  we  bave  examined  the  record,  and, 
after  due  consideration  of  ail  the  legal  evidence 
in  ttie  case,  we  have  arrived  at  the  same  oon- 
dnskm  as  that  reached  by  the  trial  ooort  The 
error  in  rendering  a  personal  judgment  against 
the  claimants  has  been  cured  by  a  motion  made 
in  the  trial  conrt  This  was  the  pn^r  prac- 
tice. See  the  opinion  in  the  ease  of  Tobias  v. 
Treist  (rendered  at  tbe  present  term)  16  South. 
914. 

Affirmed 


(US  Ala.  at) 
HENBT  T.  HENRY  et  al. 
(Supreme  Conrt  of  Alabama.    June  20,  1894.) 
RsosivBB  —  Compensation  —  CorNssi,  Fass  and 

BXPBNSKS— WhkN  ALI.OWBD— LBGACT  —  INTBR- 

B8T — Waiver. 

1.  Plaintiff  sued  the  executrix  of  his  fa- 
ther's estate,  and  other  legatees,  to  collect  a 
legacy,  and  for  an  accounting.  Ibe  estate  was 
badly  involved,  and  plaintiff  was  appointed  re- 
crivCT,  and  the  dianoery  court  assumed  juris- 
diction of  tbe  estate.  Plaintiff  was  given  the 
powers  of  tbe  executrix,  except  tbat  he  was  not 
authorized  to  par  debts  or  defend  suits  against 
lier.  He  realized  assets  to  tbe  amount  of  (10,- 
000.  HeU,  that  |100  per  month  was  ample 
oompensatiwt  tor  such  receiver. 

2.  Where  a  receiver  employs  counsel  on 
bis  own  responsibility,  an  allowance  will  not  be 
made  him  therefor,  unless  he  has  actually  paid 
such  fees,  though  tney  were  necessary,  and  such 
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as  the  court  would  have  authorized  if  applica- 
tion had  been  made  in  advanae. 

3.  Wh«e  1  receirer  pays  a  solldtor  for  serv- 
ices which  are  the  ordinary  duties  which  the 
recover  is  presumed  to  linow  how  to  perform, 
he  is  not  entitled  to  be  reimbursed  therefor. 

4.  Where  a  receiver  undertalies  to  do  that 
which  is  outside  his  powers,  he  cannot  charge 
the  estate  for  the  expenses  incnrred  thereby. 

5.  Where  a  receiver  of  a  decedent's  estate 
applies  for  an  order  to  sell  real  estate  to  pay 
legacies  and  debts,  and  the  court  entertains  the 
application,  a  reasonable  solicitor's  fee,  if 
paid,  should  be  allowed  him.  But  where  the 
court,  at  the  expense  of  the  estate,  had  pre- 
viously required  its  register  to  report  all  clalma 
against  the  estate,  and  the  receiver's  inventory 
and  all  the  parties  were  already  before  the 
conrt,  such  fee  should  not  be  estimated  by  the 
charges  usually  made  for  obtaining  such  mrders 
in  i^ohate. 

6.  Where  such  receiver  lays  before  his 
counsel  all  the  facta,  ascertainable  by  dilisjent 
effort,  respecting  a  claim  of  the  estate  agamst 
a  legatee,  he  Is  entitled  to  reimbursement  for 
reasonable  fees  paid  in  a  suit  to  enforce  the 
claim. 

7.  Where  a  salt  1^  the  receiver  la  without 
merit,  and  he  knows  ft,  hut  misleads  his  eonn- 
sel,  the  estate  should  not  bear  the  costs. 

8.  In  a  salt  by  a  legatee  to  recover  a  legacy, 
it  appeared  that  the  court  had  required  all 
persons  having  claims  against  the  estate  to  file 
them  with  the  raster;  that  the  legatees  filed 
their  claima,  making  no  claim  for  interest;  that 
the  register  reported  the  amount  of  each  debt 
including  interest,  and  each  legacy  without 
interest;  that  on  motioo  of  OMnplainant  the 
report  was  confirmed;  and  that  the  executrix 
and  residuary  devisee  paid  oft  the  unsecured 
debts  and  legacies  thus  reported  and  confirmed. 
The  bill  did  not  claim  interest  on  the  legacy. 
Bdd,  that  complainant  waived  his  right  to  in- 
terest. 

Appeal  from  dumcefry  conrt;  Mobile  coun- 
ty; W.  H.  Taylor,  Chancellor. 

Action  by  Thomas  J.  Henry  against  Mary 
Henry,  executrix  of  the  estate  of  Thomas 
Henry,  deceased,  and  others,  to  recover  a 
legacy,  and  for  an  accounting.  From  the 
decree  rendered,  complainant  appeals.  Af- 
Armed. 

On  May  18,  1891,  the  appellant,  Thomas 
J.  Henry,  filed  the  bill  in  this  case  against 
John  Henry,  Mary  Ellen  Rnffin,  Frank  O. 
Rnfiln,  Jr.,  her  husband,  and  Mary  Hemy, 
tJie  executrix  of  the  estate  of  Thomas  Henry, 
deceased.  The  prayer  of  the  bill  was  that 
the  chancoy  court  would  take  jurisdiction  of 
the  administratlaD  of  the  estate  of  Thomas 
Henry,  deceased,  and  that  Mary  Henry,  as 
executrix  of  the  estate  of  said  Thomas  Hen- 
ry, deceased,  be  decreed  to  pay  to  the  com- 
plainant the  legacy  bequeathed  to  him  by  the 
will  of  the  decedent,  and.  If  necessary  to 
enforce  the  payment  thereof,  that  the  lands 
of  the  estate  be  decreed  to  be  sold.  The 
material  allegations  of  the  bill,  and  the 
grounds  of  relief  prayed  for,  are  sufficiently 
stated  in  the  ophiion. 

On  May  21,  1891,  the  complainant  filed  his 
petition  for  the  appointment  <tf  a  receiver  for 
the  estate  of  Thomas  Henry,  deceased;  and 
on  May  26,  1891,— all  of  the  defendants  Join- 
ing in  such  petition,  and  consenting,  in  writ- 
ing, that  Thomas  J.  Henry  be  appointed 
such    xeoeirer,— the    following    ordw    was 


made,  appointing  the  said  Thomas  J.  Henry 
as  receiver,  and  conferriug  the  following  pow- 
ers and  duties  upon  him:  "It  is  ordered  that 
Thomas  J.  Henry  be  and  is  hereby  appointed 
receiver,  to  collect,  by  suit  or  otherwise,  and 
receive,  the  rents,  incomes,  and  profits  of 
the  real  estate  of  the  estate  of  Thomas 
Henry,  deceased,  and  to  rec^ve  and  collect, 
by  suit  or  otherwise,  and  get  in,  the  personal 
estate  belonging  to  said  estate,  pending  this 
action.  (2)  That  all  deeds,  books,  and  docu- 
ments now  in  the  possession  of  the  defend- 
ants, and  belonging  to  the  real  and  personal 
estate  of  said  Henry,  deceased,  shall  be  deliv- 
ered over  to  the  receiver  so  appointed,  so  that 
the  same  may  be  deposited  In  this  court  for 
the  purpose  of  enabling  such  person  or  per- 
sons to  refer  to  and  use  Uie  some  as  may  be 
necessary.  (3)  And  it  is  farther  ordered  that 
said  receiver  shall  collect  and  get  In  all  out- 
standhig  debts  m:  monies  due  to  said  estate, 
and  to  take  into  possession  all  notes  and 
drafts  or  bills  of  exchange  due  and  owing  to 
said  estate,  and  that  all  the  personal  proper- 
ty belon^ng  to  said  estate  may  be  sold  and 
converted  Into  money  by  said  receiver,  by 
and  under  the  direction  of  this  court  (4) 
That  said  receiver  shall  give  bond  in  the 
penal  sum  of  five  thousand  dollars,  with  suffi- 
cient securities,  to  be  approved  by  the  reg- 
ister of  this  court,  conditioned  upon  the 
faithful  performance  of  his  duties  as  receiv- 
er. (5)  That  the  said  compensation  of  said 
receiver  shall  be  $100  per  month,  payable 
monthly  out  of  whatever  moneys  he  may 
have  In  hand,  and  that  the  said  receiver  may, 
by  proper  order  of  this  ootui;  pay  monthly, 
a  reasonable  amount  of  money  to  Mary  Hen- 
ry, executrix,  for  the  proper  support  and 
maintenance  of  herself  and  household,  and 
the  said  receiver  may  also,  upon  the  proper 
ordor  of  this  court,  pay  monthly  to  the  said 
John  Henry  a  proper  amount  of  money  for 
his  personal  support  and  sustenance,  to  be 
paid  for  his  itosonal  services  rendered  the 
estate,  the  said  payments  to  be  made  and 
continued  pending  this  litigation.  (6)  That 
said  receiver  shall  forthwith  prepare  and  file 
in  this  court  a  schedule  of  all  the  indebted- 
ness of  said  estate,  whether  the  same  be  se- 
cured by  mortgage  or  not,  and  he  shall  also 
ffie  In  this  court  an  Inventory  of  all  the  prop- 
erty, both  real  and  personal,  belonging  to 
said  estate,  whether  the  same  be  pledged  to 
seciu-e  debts  or  not;  and  he  shall  take  such 
steps  as  are  necessary  for  an  early  winding 
np  of  the  business,  of  every  character,  of  the 
estate  of  the  late  Thomas  Henry,  deceased. 
(7)  And  it  is  further  ordered  that  said  re- 
ceiver, from  time  to  time,  make  report  to  the 
court  of  all  his  doli^s  In  this  behalf,  and  that 
either  of  the  parties  to  said  cause,  or  said 
receiver,  shall  be  at  liberty  to  apply  to  the 
cotut,  from  time  to  time,  for  such  further 
ordw  or  direction  as  may  be  necessary,  and 
said  receiver  shall,  upon  filing  his  bond  in 
this  court,  enter  at  once  Into  the  possessicm 
of  the  real  property  of  the  said  estate,  and 
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notify  an  the  tenants  of  said  estate  of  bis 
authority,  and  shall  cause  to  be  published  a 
notice  of  his  appointment  In  some  newspaper 
published  in  MobUe  county.  (8)  That  the 
said  receiver  shall  hare  poww  to  dissolve  the 
firm  of  Thomas  Henry  >.  3on,  and  wind  up 
the  affairs  of  the  said  firm,  and  shall  protect 
the  interest  of  the  estate  of  said  firm,  and 
shall  have  power  to  bring  suit,  if  necessary 
for  the  protection  of  the  interests  of  said 
estate  In  said  firm,  and  he  shall  also  have 
authority  to  pay  taxes  due  on  the  real  and 
personal  estate  belonging  to  said  estate. 
And,  until  It  Is  sold  or  disposed  of,  he  shall 
ke^  all  the  property  of  snld  estate  Insured 
in  good  and  solvent  companies,  and  shall 
cause  to  be  made  all  necessary  repairs  to  the 
property  of  said  estate." 

On  June  1,  1881,  the  court  rendered  a  de- 
cree assuming  Jurisdiction  of  the  estate.  On 
Jane  13,  1891,  by  consent  of  all  the  parties, 
a  decree  was  rendered  calling  in  all  the 
claims  against  the  firm  of  Thomas  Henry  & 
Son  and  against  the  estate  of  Thomas  Henry, 
deceased;  and  it  was  ordered  in  said  decree 
that  all  claims  not  filed  with  the  register 
within  tlie  time  allowed  would  be  barred, 
atad  all  parties  in  interest  were  given  a 
right  to  file  exceptions  to  any  claims  filed, 
and  the  register  was  directed  to  "ascertain 
the  valid,  subsisting  claims  against  the  said 
firm  and  said  estate,  the  amount  of  the  prin- 
cipal of  each  claim,  and  the  Interest  on  each 
one  to  the  date  of  reference,  and  the  date 
£rom  which  each  bears  interest"  Among 
the  claims  filed  under  this  last  decree  was 
one  of  John  Henry,  one  of  the  defendants. 
TbeK  were  objections  to  this  claim  interpos- 
ed by  the  said  Thomas  J.  Henry,  Individually 
and  as  receiver,  and  the  claim  was  with- 
drawn. Tlie  report  of  the  register  of  claims, 
filled  against  said  estate,  included  the  claims 
of  Thomas  J.  Henry  and  Mary  Ellen 
tkatOn  for  their  legacies  under  the  will,  of 
$1,000  each.  This  report  allowed  no  interest 
on  said  legacies,  and  gave  no  date  from 
which  interest  could  be  computed.  No  ex- 
ceptions were  filed  to  this  report,  and  It  was 
duly  confirmed  by  the  chancellor  on  Septem- 
ber 17,  1891. 

In  response  to  a  motion  by  the  receiver, 
filed  June  15,  1891,  the  following  order  was 
made  on  June  17,  1891,  enlarging  the  powers 
of  the  receiver:  "This  cause  came  on  to  be 
heard  before  the  register  of  this  court  on 
Monday,  June  15,  A.  D.  1891,  after  due  no- 
tice, and  was  continued  from  day  to  day 
until  this,  the  17th  day  of  June,  A.  D.  1891; 
and  now  coming  on  to  be  heard  before 
the  register  of  this  court  on  an  application 
to  enlarge  the  powers  and  authority  of  the 
receiver  heretofore  appointed  in  this  cause, 
and  all  the  parties  to  this  cause  consenting 
that  said  application  be  granted,  it  is  order- 
ed, adjudged,  and  decreed  that  the  receiver, 
Thomas  J.  Henry,  have  full  power  and  au- 
thority to  sell  and  dispose  of,  as  rapidly  as 
posslUe,  all  tbe  p«rs(»al  property  belonging 


to  the  firm  of  Thomas  Henry  &  Son,  and  to 
collect  and  realize,  as  fully  as  possible,  upon 
all  the  rights,  debts,  and  demands  due  the 
said  firm  of  Thomas  Henry  &  Son.  (2)  To 
settle,  upon  such  terms  and  conditions  as  In 
his  Judgment  may  be  to  the  best  Interests  of 
all  parties  interested  in  this  cause,  all  debts, 
claims,  rights,  and  demands  that  may  come 
into  his  hands  as  receiver,  the  collection  of 
which  may  be  or  become  doubtful;  have  fall 
power  and  authority  to  accept,  in  payment 
or  compromise  of  all  such  debts,  claims,  or 
demands,  property,  real  or  personal,  when- 
ever it  may  be  to  the  best  interest  of  all 
concerned.  (3)  To  emgioj,  at  the  expense 
of  the  parties  in  Interest,  such  agents,  clerks, 
and  attorneys  as  it  may  be  or  become  neces- 
sary for  him  to  employ  In  order  to  properly 
manage  the  trust  confided  to  him,  and  to  ad- 
vise him  as  to  his  rights  and  duties  In  regard 
thereto.  (4)  .To  allow  the  said  receivar  to 
have  power  to  do  all  other  acts  that  may  be 
necessary  to  enable  him  to  take  possession 
of  the  property,  and  to  enforce  and  collect 
the  rights  and  debts  due  the  estate  of  Thcwa- 
as  Henry,  deceased,  and  to  collect  and  en- 
force the  rights  and  debts  due  the  firm  of 
Thomas  Henry  &  Son.  (6)  To  allow  him  to 
spend  such  sum  or  sums  of  money  as  in  his 
Judgment  may  be  necessary,  havhig  a  due 
regard  to  economy,  in  advertising  for  sale, 
in  newspapers  and  otherwise,  the  goods, 
wares,  merchandise,  and  other  property  of 
the  firm  of  Thomas  Henry  &  Son.  (6)  To 
allow  the  receiver  to  employ,  at  as  early  a 
date  as  possible,  an  expert  accountant,  fw  the 
purpose  of  ascertaining  the  exact  interest  of 
John  Henry  In  the  firm  of  Thomas  Henry  & 
Son,  in  order  that  the  receivo'  may  submit  to 
this  court  at  tbe  proper  time  a  balance  sheet 
showing  the  account  of  each  partner  in  said 
firm." 

On  October  7,  1891,  the  chancellor  con- 
flrmied  the  report  of  tbe  register  as  to  the 
necessity  for  a  sale  of  the  real  estate  of  the 
estate  of  Thomas  Henry,  deceased,  and  or- 
dered that  the  same  be  sold.  On  Novem- 
ber 13,  1891,  a  decree  was  rendered  ordering 
the  receiver  to  file  bis  account  and  vouchers 
for  a  final  settlement  of  his  receivership. 
On  December  1,  1891,  Mary  Henry  filed  her 
petition,  alleging  that  she  bad  paid  all  of 
tbe  debts  for  which  her  property  was  to  be 
sold,  and  asked  a  rescission  of  tbe  order  of 
sale  made  October  7,  1891,  and  that  her 
property  be  restored  to  her,  together  with 
the  leases,  insurance  policies,  etc.,  relating 
thereto.  Tbe  said  Mary  Henry  also  filed 
on  December  24,  1891,  a  petition  of  like  pur- 
port; and  on  December  28,  1891,  the  chan- 
cellor rendered  a  decree  holding  that  tbe 
said  Mary  Henry  was  entitled  to  tbe  relief 
asked  for  in  each  of  her  petitions,  and  or- 
dered that  the  decree  of  sale  rendered  on 
October  7,  1891,  be  set  aside  and  annulled, 
and  that  Thomas  J.  Henry,  receiver,  dellTer 
to  the  said  Mary  Henry  the  real  estate  be- 
longing to  her,  of  which  be  had  become  pos- 
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sessed  by  virtue  of  hia  recelTershlp,  togeth- 
er with  the  lease  contractB,  notes,  and  Inanr- 
ance  policies  relating  to  said  property. 

On  November  17,  1801,  Thomas  J.  Henry, 
as  receiver,  filed  his  petition  asking  for  an 
order  of  reference  to  the  register  to  ascer- 
tain and  report  what  compensation  should 
be  allowed  him  for  his  services  as  receiver, 
and  what  compensation  should  be  allowed 
his  solicitors.  In  response  to  this  petition 
the  chancellor,  on  November  20, 1891,  order- 
ed a  reference  before  the  register.  The  facts 
disclosed  on  this  reference,  as  to  the  duties 
performed  by  the  receiver,  are  sufficiently 
stated  in  the  opinion.  In  reference  to  the 
compensation  of  the  receiver's  solicitors,  it 
was  shown  that  McCarron  &  Lewis,  a  firm 
of  attorneys,'  filed  the  original  bill  for 
Thomas  J.  Henry,  to  c(^ect  his  legacy  of 
$1,000,  and  that  upon  the  appointment  of  said 
Thomas  J.  Henry  as  receiver,  as  stated 
above,  he  engaged  the  said  McCarron  A 
Lewis  as  his  solicitors.  They  represented 
him  In  the  several  steps  taken  as  receiver 
which  are  stated  above.  The  claim  filed  by 
said  attorneys  on  this  reference  was  as  fol- 
lows: 

General  retainer .' |   TOO  00 

Attending  to  matters  of  receiver  in 

chancery  conrt 1,800  00 

Claim  of  Jno.  Henry 900  00 

Suit  in  city  court  vs.  savings  bank. .  50  45 

Suit  in  chancery  court  vs.  Jno.  Henry  700  00 

Northwestern   Kailroad   case 1,000  00 

The  Item  "Suit  in  chancery  court  vs.  Jno. 
Henry,"  for  which  solicitors  claim  a  fee  of 
$700,  was  for  filing  a  bill  to  settle  up  the 
affairs  of  the  partnership  of  Thomas  Henry 
&  Son,  composed  of  Maiy  Henry  and  John 
Henry.  Demurrers  were  interposed  to  this 
blU,  as  filed  by  the  receiver,  and  it  was  dis- 
missed by  the  complainant  As  to  the  item 
"Claim  of  Jno.  Henry,"  it  was  shown  that  on 
July  SO,  1891,  before  the  time  allowed  for 
filing  claims  by  order  of  court,  John  Henry 
filed  a  claim  on  his  own  behalf,  against  the 
estate  of  Thomas  Henry,  for  a  very  large 
sum.  This  claim,  after  remaining  on  file  for 
several  days,  was  finally  withdrawn  by  the 
said  John  Henry.  As  to  the  item  "North- 
western Railroad  case,"  for  attention  to 
which  the  said  solicitors  claim  $1,000,  It 
was  shown  that  there  was  pending  in  the 
chancery  court  of  Mobile  county  the  case 
of  the  Mobile  &  Northwestern  Railroad 
Company  v.  Lucy  B.  Gardner  et  al.,  in  which 
Mrs.  Mary  Henry  was  a  party  defendant  In 
said  case,  because  she  owned  a  portion  of  a 
Judgment  against  the  complainant  railroad 
company,  but  the  receiver  was  not,  individ- 
ually, a  party  to  the  suit  there  involved,  nor 
in  bis  capacity  as  receiver,  and  that  the  firm 
of  McCarron  &  Lewis  In  no  way  represent- 
ed the  receiver  in  said  cause. 

On  January  26,  1892,  the  register  made  his 
report  as  to  the  compensation  of  the  receiver 
and  his  solicitors,  and  therein  allowed  the 
receiver  $600,  and  allowed  the  solicitors  of 


the  receiver  $4,000,  the  said  allowance  be- 
ing Itemized  as  follows: 

For  general  retainer,  1  %  on  $70,000  $   700  00 
For  filing  the  bill,  and  attending  to 

all  matters  involved  therein 600  00 

For  attending  settlement  of  reoriver's 

accounts,   1   %   on  $10,456 104  66 

For  obtaining  order  of  sale  of  iHwp- 

erty 460  00 

For  defending  against  the  claim  of 

John  Henry 750  00 

For  suit  against  John  Henry 600  00 

For  defpuding  the  suit  of  the  M.  & 

N.  W.  R.  K.  Co.. 1,000  00 

On  December  28,  1891,  Thomas  J.  Henry 
and  Mary  Ellen  Ruffin  filed  their  petition 
asking  to  be  allowed  Interest  on  their  leg- 
acies, which  had  been  previously  paid  to 
them.  The  facts  In  reference  to  this  peti- 
tion are  stated  above. 

On  the  final  submission  of  the  cause,  upon 
the  pleadings  and  proof,  the  chancellor,  on 
May  18,  1892,  decreed  that  Thomas  J.  Henry 
and  Mary  Ellen  RuSln  were  not  entitled 
to  interest  on  their  legacies,  and  dismissed 
their  petition;  that  the  report  of  the  regis- 
ter as  to  the  compensation  to  be  allowed  the 
receiver  be  confirmed,  and  that  the  said  re- 
port, as  to  the  compensation  of  the  solicit- 
ors, be  modified,  and  the  compensation  al- 
lowed them  be  fixed  at  $1,600;  and  that,  as 
It  was  shown  by  the  accounts  filed  In  said 
cause  that  said  solicitors  had  been  paid 
$1,060,  the  said  Thomas  J.  Henry  i>ay  the 
$450  remaining  due  the  said  solicitors  out 
of  the  funds  ascertained  by  the  register  to 
be  in  his  hands.  It  was  also  decreed  that 
Mary  Henry  recover  of  said  Thomas  J. 
Henry  the  sum  of  $642.82,  the  balance  re- 
maining in  the  hands  of  tJbe  receiver  after 
the  payment  to  the  solicitors  of  the  said 
sum  of  $450.  After  the  filing  of  this  decree 
the  said  McCarron  ■&  Lewis  petitioned  the 
chancellor  to  make  an  order  requiring  Mary 
Henry,  the  executrix  of  the  estate  of 
Thomas  J.  Henry,  deceased,  to  pay  the  pe- 
titioners the  said  $460,  the  balance  ascer- 
tained to  be  due  them,  on  the  ground  that 
the-  said  Thomas  J.  Henry  was  insolvent, 
and  had  not  paid  the  said  amount  as  de- 
creed by  the  court  On  November  17;  1892, 
the  chancellor  decreed  that  the  petitioners 
were  not  entitled  to  the  relief  prayed  for, 
and  dismissed  their  petition.  Thomas  J. 
Henry  now  prosecutes  this  appeal,  and  his 
assignments  of  error  are  based  upon  the 
following  rulings  contained  in  the  final  de- 
cree of  the  chancellor:  (1)  The  refusal  to 
allow  said  Thomas  3.  Henry  and  Mary  Ellen 
Ruffln  Interest  on  their  legacies;  (2)  the  re- 
fusal to  allow  the  receiver  more  than  $600 
for  his  sei^lces;  (3)  the  refusal  to  allow  the 
receiver's  solicitors  more  than  $1,500  for 
their  services.  The  appellant  also  assigned 
as  error  the  decree  of  the  chancellor  refus- 
ing the  petition  of  McCarron  &  Lewis,  and 
dismissing  the  same. 

McCarron  &  Lewis,  for  appellant  Overall, 
Bestor  &  Gray,  for  appelleea. 
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HEAD,  J.  Thomas  Henry,  of  Mobile,  died 
February  9, 1886,  leaving  his  wife,  Mary,  and 
three  children,  viz.  Thomas  J.,  John,  and  Mary 
Ellen.  The  latter  afterwards  married  Frank 
a.  Roffln,  Jr.  He  left  a  considerable  estate, 
all  of  which,  by  will,  he  devised  and  be- 
queathed to  his  wife,  except  a  pecuniary  leg- 
acy of  $1,000  to  each  of  his  three  children. 
She  was  named  executrix  without  bond.  She 
probated  the  wUl  February  27,  1886,  in  the 
probate  court  of  Mobile  county,  and  received 
letters  testamentary.  Thomas  Henry  was  a 
crockery  merchant,  in  Mobile,  in  partnership 
with  his  son  John,  under  the  name  of  Thom- 
as Henry  &  Son,  but  he  famished  all  the 
capital;  and.  It  seems,  in  fact,  that  when  he 
died  he  owned  the  whole  business,  if  a  set- 
tlement of  the  partnership  had  been  made. 
After  bis  death  the  widow  (we  suppose  deem- 
ing herself  the  owner  of  her  husband's  es- 
tate, as  she  was,  subject  to  debt  and  the  pe- 
cuniary legacies)  entered  into  copartnership 
with  her  son  John  to  carry  on  the  same  busi- 
ness; and  they  did  carry  It  on,  under  the 
same  firm  name  of  Thomas  Henry  &  Son,  un- 
til It  was  terminated  by  this  litigation,  in 
May,  1891.  The  testator  left  a  large  city  real 
estate,  but  It  was  heavily  Incumbered  "  by 
mortgages.  The  widow  had  the  possession 
and  use  of  it  until  dispossessed  by  this  liti- 
gation, in  May,  1891.  Meanwhile,  the  es- 
tate was  badly  managed.  The  widow  was 
old  and  infirm,  and  unable  to  give  it  much 
attention,  and  she  relied  chiefly  on  her  son 
John  to  manage  It  He  did  not  prove  a  suc- 
cess. The  mercantile  business,  under  his 
charge,  was  unsuccessful.  The  stock  and  as- 
sets constantly  declined,  and  debts  accumu- 
lated. The  real  estate  was  suffered  to  grow 
into  bad  repair,  and  its  annual  rental  income 
to  be  considerably  diminished.  Mortgages 
upon  it  to  over  $30,000  were  not  discharged, 
and  the  Interest  on  the  mortgage  debts  not 
well  kept  paid  up.  Taxes  were  not  all  paid. 
Besides  the  mortgage  debts,  the  testator  owed 
some  $1,800  which  remained  unpaid.  The 
legacies  to  Thomas  J.  Henry  and  Mrs.  Ruf- 
fin  were  not  paid.  The  executrix  did  noth- 
ing, in  court,  in  the  way  of  administering  the 
estate,  except  to  probate  the  will.  She  took 
no  steps  looking  to  a  settlement.  In  this 
condition  of  affairs,  Thomas  J.  Henry  re- 
tained the  law  firm  of  McCarron  &  Lewis  to 
collect  his  legacy,  and  on  the  18th  day  of 
May,  1891,  they  filed  this  blU  for  him,  for 
that  purpose,  making  the  executrix  and  other 
legatees  defendants.  Thomas  J.  Henry,  of 
course,  had  no  other  interest  in  the  estate 
than  the  collection  of  his  legacy.  So  that 
was  paid.  It  did  not  concern  him,  pecuniarily, 
what  be<»me  of  the  rest;  but  the  estate  be- 
ing involved,  as  we  have  indicated,  it  was  in- 
dispensable to  the  coercive  collection  of  his 
legacy  that  a  full  account  of  the  assets, 
debts,  and  unpaid  legacies  be  taken.  Hence, 
the  bill,  aa  a  means  to  the  prime  end,  prayed 
for  sudi  an  account,  and,  further,  that  the 
administration  be  removed  to  the  chancery 


court,  and  there  settled.  The  com-t  shortly 
afterwards  passed  a  decree  assuming  Jurls- 
.  diction  of  the  administration  and  settlement 
of  the  estate.  Ordinarily,  in  such  cases,  the 
personal  representative,  being  brought  be- 
fore the  court,  is  there,  under  the  orders  and 
decrees  of  the  court,  required  to  perform  his 
office,  retaining  in  his  possession  the  assets 
of  the  estate,  and  administering  them,  as 
by  law  and  the  orders  of  the  court  he  must; 
and  in  discharge  of  these  duties  he  is  allowed 
the  benefit  of  necessary  legal  counsel,  the  rea- 
sonable costs  of  which  the  court  will  reim- 
burse him  from  the  trust  estate,  unless  it  ap- 
pears the  expense,  though  necessary,  was  su- 
perinduced by  his  own  fault  In  the  present 
case,  however,  it  was  conceded  by  all  parties, 
including  the  executrix  herself,  that  she,  by 
reason  of  her  age  and  general  incapacity, 
was  Incapable  of  performing  the  office  well; 
and  by  consent  of  all  the  parties  the  com- 
plainant in  the  bill,  Thomas  J.  Henry,  a  few 
days  after  the  bill  was  filed,  was  appointed 
receiver  In  the  cause.  The  powers  and  du- 
ties conferred  upon  him  by  the  order  of  his 
appointment,  and  as  they  were  subsequently 
enlarged  by  an  additional  order,  will  be  set 
out  by  the  reporter;  and  from  them  it  will 
be  seen  that,  by  the  consent  of  all  parties  in 
interest,  this  receiver  was,  for  all  practicable 
purposes  of  administration,  substituted  for 
the  executrix,  and  clothed  with  all  her  pow- 
ers, with  the  exception  (which  was  an  Im- 
portant one)  that  he  was  not  authorized  to 
pay  debts  or  defend  suits  i>endlng  or  Insti- 
tuted against  the  executrix. 

The  authority  of  the  receiver  having  been 
specifically  defined  by  the  court,  all  other 
authority  on  his  part  was  excluded,  and  the 
powers  and  duties  of  the  «cecutrix,  which 
by  law  appertained  to  her  office,  were  dis- 
placed, by  his  appointment  and  the  specifica- 
tion of  his  authority,  to  the  extent  only  that 
such  specification  expressed  or  fairly  Im- 
plied. She  retained  all  powers  and  duties  In 
reference  to  the  administration  not  express- 
ly, or  by  necessary  Implication,  conferred 
upon  the  receiver.  She  could  not,  of  course, 
have  performed  any  act  which  might  have 
confiicted  with  the  authority  of  the  recelvo". 
Occupying  this  position, — substituted,  as  it 
were,  within  certain  limitations,  for  the  ex- 
ecutrix,—he,  like  her,  became  entitled,  upon 
his  appointment,  to  the  benefit  of  counsel  to 
guide  and  assist  him  in  the  discharge  of  his 
duties,  and  for  all  sums  reasonably  paid  out 
by  him  for  such  coimsel  the  court  should 
have  reimbursed  him  from  the  trust  estate. 
Th^  assignments  of  error  on  behalf  of  the 
receiver,  as  such,  involve,  alone,  qnestions 
touching  the  allowance  of  coimsel  fees  and 
receiver's  compensation.  Aa  to  the  latter, 
that  was  well  settled  by  the  order  of  his  ap- 
pointment He  accepted  the  office  with  a 
salary  prescribed.  That  salary  he  received. 
It  is  undoubtedly  true  that,  if  unforeseen,  ex- 
traordinary labor  had  developed,  It  would 
have  been  competent  and  proper  in  the  court. 
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In  the  exercise  of  its  discretion,  to  make  Mm 
a  further  allowance.  Tills  was  not  a  case 
for  the  exercise  of  that  discretion.  He  evi- 
dently Imew  the  condition  of  the  estate  when 
he  accepted  the  trust.  Practically,  every- 
thing he  did,  in  the  line  of  his  duty,  was 
foreshadowed  in  the  order  of  his  appoint- 
ment and  the  orders  enlarging  bis  powers 
made  only  a  short  time  thereafter.  The 
greatest  liberality  was  extended  him  in  the 
allowance  of  help.  A  most  ample  corps  of 
men,  at  a  cost  enormous  in  proportion  to  the 
value  of  the  stock,  was  employed  to  dispose 
of  the  old,  badly-damaged  stod^  of  goods, 
which  realized  only  $8,000,  or  a  little  over. 
Attorneys  collected  the  claims  for  him  at  a 
commission  of  about  26  per  cent  Real-estate 
agents  took  charge  of  the  real  estate,  rented 
It  out,  and  collected  the  rents  for  bim,  at 
a  commission  of  5  per  cent  An  expert  ao> 
countant  was  allowed  him,  at  a  cost  of  $300, 
to  make  out  his  brother  John's  account  as 
surviving  partner,  from  the  books  of  Thomas 
Henry  &  Son.  The  gross  amoimt  of  assets 
realised  by  him  amounted  to  a  trifle  over 
$10,000;  and  for  his  services  and  expenses 
In  producing  this  result  and  looking  after 
the  insurance  and  repairs  of  the  property, 
the  table  thereof,  in  the  printed  brief  of  ap- 
pellees' counsel  (which  we  take  to  be  correct 
without  going  through  the  voluminous  rec- 
ord to  verify  it)  shows  that  be  paid  and  was 
allowed  the  unprecedented  amount  of  $4,- 
665,  besides  the  fees  of  bis  solicitors,  for  all 
whose  services  in  and  about  the  rec^vership 
an  allowance  of  $1,500  was  made  by  the  court 
All  this  was  done  during  a  period  of  six 
months.  These  exi>enditures  do  not  Include 
Insurance  premiums  and  costs  of  repairs. 
We  think  $100  per  month  to  oversee  a  busi- 
ness of  this  size  and  character,  and  under 
these  drcumstanoes,  a  most  abundant  allow- 
ance, partlciiiariy  to  one  whose  services  pre- 
viously commanded  only  $10  or  $15  per  week 
and  board.  Let  nothing  more  be  said  touch- 
ing bis  claim  for  additional  comi)en8ation. 

We  recur  then  to  the  allowance  of  counsels' 
fees  claimed  by  the  receiver.  Fifteen  hun- 
dred dollars  were  allowed  by  the  court;  $2,- 
600  more  are  claimed,  making  In  all  $4,000. 
When  a  receiver  is  appointed,  and  property 
is  committed  to  him,  as  such,  he  becomes  the 
officer  and  custodian  of  the  court.  It  is  his 
duty  to  keep  the  property  committed  to  bim 
according  to  the  directions  and  orders  of 
the  court  If  the  office  be  of  an  administra- 
tive character,  or  in  the  nature  of  a  trust  be- 
ing administered  by  the  court  or  for  the  pur- 
pose of  carrying  on  a  business,  it  is  bis  duty 
to  administer  it  likewise,  under  and  in  pur- 
suance of  the  orders  and  directions  of  the 
court  Strictly  speaking,  he  has  no  right  to 
make  any  contract  binding  the  properly,  or 
to  iMiy  out  the  funds  in  his  hands,  as  re- 
ceiver, without  first  obtaining  the  authority 
of  the  coiurt  But  it  is  clearly  bis  right  and 
duty,  whenever  it  becomes  necessary.  In  the 
performance  of  the  duties  of  his  office,  to  in- 


cur an  expense,  or  make  a  contract  or  obIig;a- 
tlon,  or  pay  out  funds,  to  apply  to  the  court 
and  obtain  an  order  authorizing  him  to  do 
80,  and  prescribing  definitely,  when  the  court 
deems  it  necessary,  the  terms  of  the  author- 
ized undertaking,  and  the  sum  or  sums  to 
be  paid,  and  that  when  he  acts  in  accord- 
ance with  this  authority  he  will  be  protected 
by  the  court  against  personal  loss  or  respon- 
sibility, and  granted  allowance  for  the  sum 
or  sums  so  paid  out  In  some  jurisdictions 
the  tendency  Is  not  to  recognize  any  obliga- 
tion or  expense  lncun*ed  or  paid  by  a  re- 
ceiver, and  to  make  him  no  allowance  there- 
for, unless  Incurred  or  paid  In  pursuance  of 
authority  so  previously  obtained.  We  would 
adopt  however,  the  more  liberal  rule  which 
generally  obtains  in  reference  to  admlnistni- 
tive  trusts,— that  if  a  receiver,  without  pre- 
vious authority,  but  upon  his  own  responsi- 
bility, incurs  an  expense  in  the  discharge  of 
his  duties,  which  he  shows  to  have  been 
necessary,  and  such  as  the  court  would  have 
authorized  if  application  had  been  made  in 
advance,  to  accord  him  the  like  indemnity 
which  would  have  been  accorded  if  the  pre- 
vious authority  had  been  obtained.  The  at- 
titude of  the  present  receiver  is  such  that  he 
now  comes  before  the  coxirt  asking  the  al- 
lowance under  the  last-named  condition,  vis. 
allowance  for  counsel  fees  for  solicitors 
whom  he  employed  on  his  own  responsibility, 
without  previous  authority,  for  services  al- 
ready rendered.  He  cannot  claim  to  occupy 
any  other  position,  for  If  the  action  of  the 
court  appealed  from,  was  upon  an  applica- 
tion in  behalf  of  the  solicitors  themselves  for 
an  allowance  of  fees  to  be  paid  directly  to 
them  from  the  funds  In  the  custody  of  the 
court  or  to  be  charged  upon  the  property  in 
the  custody  of  the  court  he  has  no  interest 
in,  and  is  not  prejudiced  by,  such  action. 
The  solicitors  themselves  are  the  parties  to 
complain.  Treating  him,  then,  as  claiming  the 
allowance  In  his  own  behalf,  has  he  shown 
a  case  entitling  him  to  It?  What  are  the 
principles  which  govern  in  the  allowance  of 
counsel  fees  to  a  fiduciary  who  has  incurred 
them  without  the  authority  of  the  court? 
First  it  is  for  necessary  legal  assistance  that 
allowance  may  be  made.  A  trustee  has  no 
authority  to  employ  attwneys,  at  the  expense 
of  the  estate,  to  perform  the  ordinary  duties 
of  the  trust  or  office  which  any  ordinarily 
competent  business  man  is  presumed  to  be 
capable  of  performing.  Those  are  his  duties, 
and  he  is  paid  for  them.  It  is  for  services 
requiring  special  legal  skill  tliat  be  will  be 
allowed  counsel  fees.  To  Illustrate:  He  may 
have  an  attorney  to  obtain  for  him  a  neces- 
sary order  of  court  to  sell  a  stock  of  goods, 
but  he  can  carry  out  the  order  as  well  as 
the  attorney.  He  knows  as  well  the  char- 
tict&e  of  the  goods,  their  value,  what  sales- 
men and  bookkeepers  are  reasonably  nec- 
essary, and  what  he  ought  reasonably  to  pay 
for  their  services,  and  the  best  manner  of 
disposing  of  the  goods.   His  acceptance  of 
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the  tmst  presupposes  that  he  is  capable  of 
performing  all  such  duties,  and,  If  he  em- 
ploys attorneys  to  advise  and  assist  him  in 
performing  them,  he  must  do  so  at  his  own 
expense.  So,  also,  no  legal  skill  is  required 
in  Insuring  and  repairing  storehouses,  and 
renting  them  out  and  collecting  rents.  Any 
business  man,  also,  can  assess  and  pay  taxes. 
If  a  demand  is  made  upon  the  receiver,  of 
questionable  legality,  be  may  have  legal  ad- 
vice and  aid  in  reference  to  it  If  he  has  a 
demand  upon  another,  vrhose  legality  is  ques- 
tioned, or  which  requires  legal  aid  to  enforce 
it,  be  may  have  an  attorney.  Secondly,  It  is 
for  legal  services  for  which  be  has  paid  the 
attorney  that  he  can  claim  allowance  from 
the  estate.  Indeed,  this  is  tme,  if  he  bad 
employed  the  counsel  under  an  express  ordw 
of  the  court  previously  obtained,  prescribing 
the  terms  of  the  employment  and  the  amoxmt 
to  be  paid.  In  that  case,  when  he  comes  to 
render  his  accounts,  be  would  be  required  to 
show  that  the  services  had  been  rendered, 
and  that  he  had  paid  for  the  same  not  in 
excess  of  the  amount  allowed  by  the  court, 
before  he  would  be  allowed  credit  for  the 
same.  His  position  In  this  regard  is  the  same 
as  any  other  accounting  officer  or  trustee. 
We  have  long  since  settled,  in  this  state,  in 
the  case  of  an  executes  or  administrator 
claiming  credit  for  a  disbursement  alleged  to 
have  been  made  by  him,  that  he  must,  if  dis- 
puted, prove,  not  only  the  correctness  of  the 
demand,  but  that  he  has  paid  It  Gaunt  v. 
Tucker,  18  Ala.  27;  Pearson  v.  Darrington, 
82  Ala.  227;  Bates  v.  Vary,  40  Ala.  421; 
Teagne  v.  Oorbitt,  67  Ala.  529;  Harwood  v. 
Pearson,  60  Ala.  410;  Jenks  v.  Terrell,  73  Ala. 
238;  High,  Rec.  {  805.  The  cases  of  Bates  v. 
Vary  and  Teague  v.  Corbitt,  supra,  were  up- 
on the  allowance  of  counsel  fees.  In  the 
latter  case  the  court  say:  "In  this,  as  in  all 
cases  in  which  a  trustee  claims  a  credit.  It 
must  be  shown  he  has  paid  the  counsel  the 
amount  for  which  a  credit  is  claimed."  We 
think  this  rule  Is  one  wholesome  In  Its  in- 
fluences, and  should  be  upheld  with  a  steady 
hand.  When  a  trustee  or  receiver  contracts 
for  professional  aid,  it  is  his  duty  to  act  with 
the  same  care  and  prudence  that  a  cautious 
and  prudent  man  would.  In  making  a  like 
contract  for  his  own  benefit  He  should 
seek  to  get  competent  counsel,  upon  terms 
most  favorable  to  the  estate.  To  secure  this, 
not  only  In  reference  to  counsel  fees,  but  all 
other  expenses  of  the  trust  which  be  takes 
upon  himself  to  contract  without  previons 
autborlty  of  the  court,  he  must  know  when 
he  Incurs  them  that  he  cannot  obtain  allow- 
ance for  them  until  he  shows  that  tbey  were 
necessary,  and  that  he  has  paid  them,  and 
the  amount  paid  therefor  was  their  reasonable 
value.  In  no  case,  except  when  the  cestuis 
que  trustent  are  sul  Juris,  and  waive  It, 
should  a  court  sulfa:  a  credit  to  stand  or  be 
entered  upon  the  account  of  any  trustee  for 
expenses  inoured  without  a  previous  order, 
whether  for  attorney's  fees  or  otherwise,  un- 


til he  satlsfleB  the  court,  by  proof,  (1)  that  the 
expense  was  a  reasonably  necessary  one,  and 
for  a  service  not  within  the  wdinary  duties 
which  the  trustee  Should  himself  perform; 
(2)  that  the  amount  claimed  is  the  fair  and 
reasonable  value  of  the  service;  and  (3)  that 
the  amount  has  been  actually  paid.  In  good 
faith,  by  the  trustee.  If  the  courts  would 
vigorously  enforce  this  rule,  trust  estates 
would  not  suffer  as  many  have  suffered  In 
the  past  The  loose  practice  of  executors,  ad- 
ministrators, guardians,  and  other  trustees, 
of  employing  counsel,  generally,  without  re- 
gard to  cost;  without  effort  to  obtain  the  best 
twms  practicable  for  the  estate;  with  no 
thought  of  personal  responsibility,  or  expec- 
tation of  payment  until  allowance  is  made, 
but  too  often  upon  the  assumption,  exiHresdy 
or  impliedly  Indulged  by  both,  that  tiie  at- 
torney shall  receive  only  what  he  may  in- 
duce the  court  to  allow  from  the  funds  In 
hand,  after  the  service  has  been  rendered, 
—is  fraught  with  evil,  and  should  not  be 
encouraged.  Under  its  Influence,  estates 
have,  not  infrequently,  been,  in  large  meas- 
ure, swallowed  up  in  costs,  and.  In  some 
instances,  courts,  created  to  i>rotect  the 
helpless,  actually  brought  into  public  dis- 
favor. We  mean  no  reflection  upon  any 
one  connected  with  this  cause.  Our  observa- 
tions are  to  emphasize  the  wisdom  of  the 
rule  we  reaffirm.  We  will  not  be  understood 
as  holding  that,  when  the  chancery  court 
has  a  fund  in  gremlo  legis,— a  fund  in  the 
hands  of  Its  officer,— It  may  not  direct  a  claim 
shown  to  have  been  properly  Incurred  by 
tlie  trustee,  although  without  previous  author- 
ity, to  be  paid,  from  the  funds  In  court,  di- 
rectly to  the  party  in  whose  favor  it  was  In- 
curred. Cases  may  arise  where  this  course 
will  best  conserve  the  rights  of  all.  That  Is  a 
question,  however,  which  concerns  the  cred- 
itor. The  trustee  or  receiver  who  has  had 
the  receipt  and  disbursement  of  the  funds  of 
the  estate  cannot  complain  of  the  court's  re- 
fusal to  exercise  this  power.  If  the  claim 
is  a  proper  one,  he  should  have  paid  it  him- 
self, and  asked  allowance  for  it  The  pres- 
ent appeal,  as  we  have  said,  Is  by  the  re- 
ceiver. He  alone  assigns  errors.  We  cannot 
consider  the  rights  of  McCarron  &  Licwis, 
the  solicitors,  if  any,  upon  their  petition 
which  the  chancery  court  denied.  They  are 
not  before  this  court  The  case  so  stands 
before  us  that  the  receiver  Is  here  alone,  as 
the  complaining  party,  asking  for  allowance 
for  an  Item  of  expense  incurred  by  him,  with- 
out previous  authority,  which  he  has  not  paid 
and  may  nevo'  pay.  It  cannot  be  allowed. 
If  the  case  came  before  us  from  an  applica- 
tion by  the  receiver  to  the  court  to  raise  a 
cash  fund  from  the  property  of  the  trust 
estate  to  enable  him  to  pay  exx>eD8e8  neces- 
sarily and  reasonably  incurred  in  the  dis- 
charge of  bis  official  duties,  a  dllTerent  ques- 
tion would  be  presented.  What  our  deci- 
sion would  be,  if  so  presented,  we  need  not 
Indicate. 


Digitized  by 


Google 


Ala.) 


HENET  V.  HENET. 


928 


This  disposes  of  the  enots  assigned  by  tbe 
receiyer,  as  such;  bat  the  parties  have  elab- 
orately argued  the  validity  of  the  varioas 
Items  of  fees  claimed  In  behalf  of  his  coun- 
sel, in  respect— First,  of  the  right  of  the  re- 
-c^yer  to  Incur  them;  and,  second,  the  rea- 
sonableness of  their  amounts.  It  may  not 
be  amiss  in  us  to  lay  down  some  rules  gov- 
«mlng  the  rights  of  the  receiver  to  contract 
them.  We  shall  say  nothing  as  to  the  rea- 
sonableness of  the  amounts  daimed. 

1.  The  services  of  the  soUdtora,  to  the 
time  the  receiver  was  appointed,  were,  as  a 
matter  of  course,  rendered  for  their  client, 
the  complainant  in  the  bill,  their  object  being 
the  collection  of  the  legacy.  This  includes 
procuring  the  appointment  of  a  receiver.  Tbe 
services,  being  rendered  for  the  personal 
benefit  of  the  complainant,  were  compre- 
hended in  his  retainer  of  the  counsel  to  col- 
lect his  legacy.  It  was  proper  to  allow  the 
receiver,  if  he  had  paid  it,  a  reasonable  fee 
for  such  general  legal  advice  as  he  obtained, 
and  the  nature  of  his  duties  made  necessary. 
In  making  such  allowance,  careful  discrimi- 
nation should  be  observed,  as  we  have  al- 
ready said,  between  the  ordinary  duties 
which  the  receiver  is  presumed  to  know  how 
to  perform,  as  well  as  one  skilled  In  the 
law,  and  those  duties  which  require  such 
special  skill.  If  he  commanded  the  time  and 
trouble  of  the  attorneys  to  advise  and  assist 
him  about  matters  which  any  good  business 
man  could  perform,  he  must  pay  for  It  him- 
self. Again,  regard  should  be  had  to  the  re- 
ceiver's authority.  If  he  undertook  to  do 
that  which  was  outside  his  charter  of  pow- 
ers, he  cannot  charge  the  estate  in  his  hands 
with  expenses  incurred  therein.  As  we  have 
said,  he  had,  under  the  orders  of  his  ap- 
pointment, no  authority  touching  the  debts 
owing  by  the  estate,  except  to  pay  the  taxes. 
The  oflflce  of  executrix  was  not  entirely 
superseded.  She  was  before  the  court,  and 
tiecessarlly  so.  She  retained  all  official  func- 
tions not  conferred  upon  the  receiver,  and, 
in  their  exercise,  she  could  apply  for  and  ob- 
tain the  aid  of  tbe  court,  who  had  plenary 
power  over  the  receiver,  herself  as  executrix, 
and  the  trust  estate.  She  thus  had  the  means 
of  looking  after  and  caring  for  the  debts 
which  were  pressing,  and  threatening  sales 
of  tbe  property,  to  the  same  extent  the  re- 
ceiver would  have  had  if  he  had  been  au- 
thorized In  that  behalf.  If  be  undertook  to 
perform  her  retained  functions,  he  did  so 
upon  his  own  responsibility,  and  must  bear 
personally  the  expense  incurred.  Advice  of 
hla  counsel,  in  such  matters,  should  have 
been  eliminated,  in  estimating  the  reaaonsr 
ble  value  of  the  general  retainer. 

2.  The  receiver  applied  to  the  court  for  an 
order  to  sell  the  real  estate  to  pay  legacies 
and  debts,  and  the  court  entertained  the  ap- 
plication. For' this  service,  a  reasonable  fee, 
if  paid,  should  have  been  allowed.  It  would 
seem,  however,  that  this  fee  should  not  be 


estimated  by  the  charges  usually  made  for 
obtaining  such  orders  In  the  court  of  pro- 
bate, for  the  following  reasons:  At  the  ex- 
pense of  the  estate,  the  court  had  required 
its  register  to  ascertain  and  report  all  claims 
against  the  estate,  which  was  done.  Tbe 
receiver's  inventory  of  the  assets  was  be- 
fore the  court  In  a  proceeding  in  the  pro- 
bate court,  these— the  existing  debts,  and  in- 
sufficiency of  personal  assets  to  pay  them— 
are  Jurisdictional  facts,  which  must  be  skill- 
fully set  forth  in  order  to  a  valid  sale  of  the 
realty;  and  the  petitioner,  through  compe- 
tent counsel,  must  undergo  the  labor  and 
skill  of  seeing  that  Jurisdiction  of  tbe  per- 
sons of  all  the  interested  i>arties  is  acquired, 
and  producing  the  proper  proof,  in  the  prop- 
er way,  in  support  of  the  desired  order.  But 
here  the  chancery  court  had  already  ascer- 
tained, and  put  upon  its  records,  all  neces- 
sary data.  The  parties  were  all  before  the 
court  The  receiver's  counsel  had  practically 
nothing  to  do  but  to  Invoke  tbe  record,  and 
ask  for  the  order. 

3.  A  reasonable  fee  should  have  been  al- 
lowed for  attending  to  the  settlement  of  the 
receiver's  accounts,  guided  by  the  amount  in- 
volved and  the  labor  attending  it  If  there 
was  litigation  concerning  Items  of  the  ac- 
count, regard  should  be  had  to  its  result  A 
trustee  cannot  engage  in  unsuccessful  dis- 
putes with  the  cestuis  que  trustent,  over  his 
accounts,  and  charge  them  with  the  cost 

4.  It  was  within  the  receiver's  duties  to 
look  after  tbe  estate's  claim  against  John 
Henry,  and  he  was  entitled  to  counsel  In  the 
matter.  It  was  his  duty  to  be  diligent  to 
ascertain  all  the  facts  within  his  reach  re- 
specting the  merits  and  value  of  the  claim, 
and  fairly  lay  them  before  bis  counsel;  and 
if  he  did  so,  and  his  counsel,  who  are  re- 
putable lawyers,  advised  him  that  It  was  his 
duty  to  sue,  he  had  a  right  to  engage  them 
to  bring  the  suit,  and  should  have  been  re- 
imbursed the  reasonable  cost  thereof.  In  fix- 
ing the  amount  regard  should  have  been  had 
to  the  nature  and  probable  value  to  the  es- 
tate of  the  demand,  the  character  of  the 
proceeding  necessary  to  enforce  it,  and  the 
labor  and  skill  attending  It 

6.  The  same  maybe  said  of  the  suit  against 
the  savings  bank.  Tbe  Indications  of  the 
record  are  that  this  suit  was  without  merit 
and  that  the  receiver  knew  it,  though  his 
counsel  were  misled.  Besides,  tbe  unfortu- 
nate letter  of  the  receiver  to  his  old  moth- 
er, which  we  find  in  the  record,  betokens  In- 
tense bitterness  of  feelings  towards  her  and 
his  brother  in  regard  to  this  claim.  We  for- 
bear to  make  public  its  contents.  May  wa 
not  hope  the  letter  was  no  sooner  sent  than 
regretted?  If  he  brought  the  suit  to  gratify 
such  feelings,  without  properly  informing 
his  counsel  of  the  facts  of  the  case,  the  es- 
tate should  not  bear  its  cost 

6.  As  we  have  said,  the  recelvOT  had  noth- 
ing to  do  with  the  debts  of  tbe  estate^  or 
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suits  against  the  executrix.  Most  clearly,  be 
was  entitled  to  no  solicitor's  fees  for  the  M. 
&  N.  W.  R.  R.  Co.  case. 

The  complainant  assigns  as  error  the  re- 
fusal of  the  court  to  allow  him  Interest  on 
his  legacy.  Conceding  that  he  was  at  one 
time  entitled  to  interest,  he  clearly  waived 
It  By  order  of  the  court,  all  persons  hav- 
ing claims  against  the  estate  were  required 
to  file  them  with  the  register,  who  was  re- 
quired to  report  them  to  the  court  The 
legatees  treated  the  order  as  embracing  leg- 
acies, and  filed  their  claims  therefor,  mak- 
ing no  claim  for  interest  The  register  re- 
ported, giving  the  amount  due  on  each  debt, 
including  interest,  and  giving  each  legacy 
at  $1,000,  without  Interest  On  motion  of 
complainant,  the  report  was  confirmed. 
Without  objections  afterwards,  the  ezeca> 
trix  and  residuary  devisee  raised  a  suffl- 
cient  sum  of  money  to  pay  off  the  debts 
and  legacies  (which  did  not  include  the 
mortgage  debts)  so  reported  and  confirmed, 
and  paid  the  same;  and  the  real  estate  was 
restored  to  her  possession,  whereby  all  the 
purposes  of  the  litigation  were  accomplished. 
The  bill  did  not  claim  interest  on  the  legacy. 
After  all  this,  the  complainant  came  in,  and 
asked  for  interest,  to  be  charged  on  the  real 
estate,  the  personal  assets  having  all  been  ex- 
hausted. The  chancellor  properly  disallow- 
ed the  claim.    AfiSrmed. 


(S4  Fla.   280 

JACKSONVILLE,  T.  ft  K.  W.  RX.  CO.  v. 

JONES. 

(Supreme  Court  of  Florida.    July  31,  1S84.) 

Railroad  Compasies— Kiluno  Stock— Flbadino 
— Damaoes. 

1.  A  declaration  alleging  that  It  was  the 
duty  of  a  railroad  company  ;o  use  Kood  care 
in  mnninK  and  managinj?  its  locomotives  and 
trains,  and,  disregarding  its  duty  in  that  respect 
so  negligently  and  carelessly  ran  and  operated 
a  locomotive  and  train  of  cars  on  a  day  men- 
tioned, and  in  a  designated  town  on  the  road,  as 
to  stnlce  and  kill  a  male  of  plaintiff,  states  a 
cause  of  action,  and  will  be  good  on  demurrer. 

2.  It  is  not  required,  in  such  case,  to  set  out 
In  the  declaration  the  facts  constitnting  the  neg- 
ligence; but  an  allegation  of  safficient  facts 
causing  the  injury,  and  that  they  were  negli- 
gently and  carelessly  done,  will  be  sufficient. 

3.  Wliile  the  measure  of  recovery  for  per- 
<9onaI  property  destroyed  is  its  value  at  the  time 
of  destruction,  and  which  is  ordinarily  fixed  by 
ascertaining  what  was  then  its  market  value, 
yet  it  will  be  error  to  refuse  to  permit  the  de- 
fendant to  show  the  cost  of  the  property  to  the 
plaintifT,  when  it  is  made  to  appear  that  the 
latter  purchased  the  property  a  short  time  be- 
fore it  was  destroyed,  and  that  the  purchase 
price  tended  to  fix  the  market  value  of  such 
property. 

(SyUabns  by  the  Court) 

Appeal  from  circuit  court.  Putnam  county; 
J.  J.  FInley,  Judge. 

Action  by  Henry  Jones  against  the  Jack- 
sonville, TomiMi  &  Key  West  Railway  Com- 
pany. Judgment  for  plaintlft,  and  defendant 
appeals.   Reversed. 


J.  R.  Parrott  and  T.  M.  Day,  Jr.,  for  appel- 
lant Calhoun,  GilUs  &  De  Witt,  for  appel- 
lee. 

MABRT,  J.  The  appellee  was  plalntUT  la 
the  circuit  court,  and  obtained  Judgment 
against  appellant,  at  whose  Instance  an  ap- 
peal has  been  taken.  The  declaration  was 
demurred  to  on  fom*  grounds,  two  of  whldd 
were  sustained,  and  the  others  overruled. 
The  plaintiff  amended  by  striking  out  the 
objectionable  matter  to  which  the  grounds  of 
the  demurrer  were  sustained,  and,  after  pleas 
filed  to  the  amended  declaration,  a  trial  was 
had,  and  judgment  rendered  in  favor  of  plain- 
tiff below. 

It  is  assigned  for  oror  here,  and  contend- 
ed, that  the  court  erred  In  that  part  of  its 
decision  overruling  the  two  grounds  of  de- 
murrer. The  declaration,  omitting  that  part 
stricken  out  on  demurrer,  alleges,  substan- 
tially: That  the  defendant  company,  a  rail- 
road corporation  existing  under  the  laws  of 
the  state  of  Florida,  on  the  16th  day  of  April, 
1889,  was  possessed  of,  and  had  control  of, 
a  railroad  running  from  the  city  of  Palatka, 
through  Putnam  county,  Fla.,  and  had  a 
right  to  run  locomotives  and  cars  upon  said 
railroad,  and  did  on  the  date  mentioned 
operate  Its  said  line  of  road,  and  run  locomo- 
tives and  cars  on  the  same,  and  In  so  doing 
it  was  the  duty  of  defendant  to  use  good  and 
safiident  car&  Nevertheless,  the  defendant, 
disregarding  Its  dul7  to  so  use  good  and  suffl- 
dent  care  and  management  of  Its  locomotives 
and  trains  of  cars,  did  so  negligently  and 
carelessly  operate  and  use  its  said  road  tar 
the  passage  of  its  locomotives  and  trains  in 
the  town  of  Palatka  Heights,  In  said  county, 
that  a  certain  gray  mule,  the  property  of 
plaintiff,  of  the  value  of  $150,  was  then  and 
thore  Mlled  by  the  locomotive  and  train  oC 
cars  of  defendant  by  reason  of  its  negligenco 
and  carelessness  aforesaid.  That  by  reason 
of  the  negligence  and  carelessness  of  defend- 
ant in  operating  its  said  locomotive  and  train 
of  cars  on  the  day  and  year  and  at  the  place 
mentioned,  the  same,  with  great  force  and 
violence,  ran  upon  and  struck  the  said  mule 
of  plaintiff,  by  means  whereof  it  was  killed. 
A  demand  for  payment  of  the  $150,  the  al- 
leged value  of  the  mule,  and  a  refusal  to  pay 
the  same,  are  alleged. 

The  contention  here  Is  that  the  declaration 
does  not  set  forth  specific  acts  of  negligence 
with  sufficient  particularlly  to  put  the  de- 
fendant on  its  defense.  Wh»%  negligence 
must  be  alleged  as  a  basis  of  recovery.  It  la 
not  required  of  the  plaintiff  that  he  shoiild 
set  out  in  the  declaration  the  facts  constitut- 
ing the  negligence;  but  an  allegation  of  sti£B.- 
clent  facts,  the  doing  of  which  caused  tiie 
injury,  and  an  averment  that  such  acts  were 
negligently  and  carelessly  done,  will  be  safB.- 
clent  Walsh  v.  Railway  Co.,  84  Xla.  — ,  15 
South.  686;  Grinds  v.  RaUroad  Co.,  42  Iowa. 
376;  2  Thomp.  Neg.  p.  124&   The  declaration 
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before  ns  alleges,  in  substance,  that  It  was 
the  duty  of  defendant  to  use  good  care  In  the 
nmning  and  management  of  its  locomotivwi 
and  trains,  and,  disregarding  its  duty  In  that 
respect,  it  so  negligently  and  carelessly  ran 
and  operated  a  locomotire  and  train  of  cars, 
on  a  day  mentioned,  in  the  town  of  Palatka 
Hdgbts,  (n  Putnam  connly,  as  to  strike  the 
mnle  of  plaintiff,  and  kill  It  This,  In  onr 
Jodgment,  Is  a  sufficient  allegation  of  neg- 
ligence against  the  company. 

On  the  trial  the  plaintiff  testified  that  his 
mole  was  worth  $150;  he  knew  about  the 
market  value  of  mules,  and,  from  his  knowl- 
edge of  such  values,  thought  that  the  mule 
was  worth  $1!K).  On  cross-examination  he 
was  asked  what  be  paid  for  the  mule,  and 
this  questlcm  was  ruled  out,  on  plaintiirs 
objection  that  It  was  hrelevant.  Plaintiff 
testified  on  cross-examination  that  the  mule 
was  12  or  13  years  old,  but  lively  for  its  age, 
and  that  witness  bought  the  mule  four 
months  before  it  was  killed.  He  was  again 
asked  by  the  defense  what  he  paid  for  the 
mule,  and  the  court  again  excluded  the  ques- 
tion. The  witness  also  stated  that  the  mule 
was  sound,  and  that  he  could  not  have 
bought  another  one  as  good  for  $150.  Being 
recalled  by  the  plaintiff,  the  witness  testified 
that  in  his  opinion  the  mule  was  worth  $150. 
This  was  all  the  testimony  offered  on  the 
question  of  value  of  the  mule.  The  rulings 
of  the  court,  excluding  the  right  of  defend- 
ant to  inquire  into  what  the  plaintiff  paid 
for  the  mule,  were  excepted  to,  and  are  as- 
signed as  error  here.  We  think  the  court 
committed  an  error  In  not  allowing  the  de- 
fendant to  ask  the  questicn  excluded.  In 
the  case  of  Railway  Co.  v.  Prior,  84  Fla.  — , 
15  South.  760,  we  held  that  where  the  plain- 
tiff and  a  disinterested  witness  testified  that 
they  were  perfectly  familiar  with  the  mar> 
ket  value  of  cattle  killed  by  a  railroad  com- 
pany, and  the  market  value  of  the  cattle,  as 
given  by  the  witnesses,  was  not  controverted 
by  any  testimony,  it  was  not  oror  to  ex- 
clude a  general  question  propounded  to  the 
plaintiff  on  cross-examination,— what  did  he 
pay  for  the  cattle,  withoat  reference  to  time 
or  place,  or  that  plaintiff  had  bought  them. 
Hie  measure  of  recovery  is  the  value  of  the 
property  at  the  time  of  Its  destruction,  and 
this  value,  ordinarily,  Is  fixed  by  ascertaining 
what  was  then  Its  market  value.  We  said; 
"There  may  be  cases  where  an  investlgallon 
into  the  cost  of  personal  property  destroyed 
may  be  propa,  but  where  such  property  is 
not  shown  to  have  been  removed  from  a  lo- 
cality, and  has  a  demand  and  market  value 
at  the  time  and  place  of  its  destruction,  its 
cost  to  the  owner,  without  connecting  such 
cost  in  some  way  with  the  market  value, 
wdU  not  be  proper.  In  order  to  make  an  In- 
vestigation Into  the  cost  of  property  destroy- 
ed proper,  It  ought  to  appear  that  the  cost 
was  necessary  in  some  way  to  fix  the  market 
value  of  the  property  when  destroyed."   In 


the  Prior  Case  the  market  value  (if  the  cattle 
was  folly  established  by  disinterested,  imcon- 
tradlcted  evidence,  and  no  oror  was  ap- 
parent In  excluding  a  general  question,  with- 
oat reference  as  to  time  or  place,  as  to  what 
plaintiff  paid  for  the  cattle.  The  case  before 
us  is  different.  The  plalntlfl  was  the  only 
witness  that  testified  as  to  the  value  of  the 
mule,  and  while  he  says  he  knew  about  the 
market  value  of  mules,  and,  from  bts  knowl- 
edge, thought  his  mule  was  worth  $150,  still 
It  appears  that  he  bought  the  mule  only  fotu* 
months  bcfwe  it  was  killed.  Being  recalled, 
the  witness  stated  the  value  at  $150,  as  his 
opinion;  and  considwlng  his  former  state- 
ment that  he  knew  about  the  market  value 
of  mules,  and  thought  Us  to  be  worth  $150, 
the  character  of  the  evidence,  as  to  market 
value  is  not  very  direct  or  positive.  We  think 
the  cof  t  of  the  mule  to  the  plaintiff  at  a  time 
so  near  its  killing  was  entirely  proper,  un- 
der the  circumstances,  as  tending  to  fix  its 
market  value  when  destroyed,  and  that  the 
defendant  should  have  been  permitted  to  ask 
the  question  excluded.  It  had  a  right  to 
show,  if  such  was  the  case,  that  the  plain- 
tiff did  not  pay  as  much  for  the  mule  Just 
before  it  was  killed  as  he  was  demanding 
of  the  company  in  the  suit,  upon  the  pre- 
sumption that  the  price  paid  for  the  mule  at 
that  time  by  the  plaintiff  was  not  above  Its 
market  value.  As  we  said  In  the  Prior  Case, 
the  court  should  be  liberal  In  permitting  an 
Investigation  into  the  value  of  property. 

The  othw  questions  presented  on  the  rec- 
ord do  not.  In  oxur  Judgment,  call  for  any 
consideration. 

For  the  error  mentioned  the  Judgment  will 
be  reversed  and  a  new  trial  awarded,  Ord» 
to  be  entered  accordingly. 


OMTE  V.   STATE. 
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(Supreme  Court  of  Florida.    July  24,  1894.) 

COMPBTBNCT  OF  JUBOB— CBIMIHAL  liAW— WBIOB* 
OF  DErBKDAMT'8    EVIDBKOB  —  AHBKDMBMT    OF 

Rbcoku. 

1.  Jurors  stated  that  they  had  formed  opin- 
ions of  the  guilt  or  Innocence  of  the  accused 
from  having  neard  what  purported  to  be  a  de- 
tailed statement  of  the  facta  of  the  killing,  but 
not  from  the  witnesses,  and,  if  taken  into  the 
jury  box,  would  cany  in  their  minds  the  opin- 
ions they  had  formed;  and,  assuming  the  evi- 
dence to  be  as  detailed  to  them,  they  were  then 
ready  to  render  a  verdict,  hut  that  they  could 
readily  and  unhesitatingly  render  a  verdict  ac- 
cording to  the  evidence  in  the  case  if  taken  on 
the  jury,  notwithstandine  the  opinions  they  then 
entertained.  Beid,  that  tney  were  competent  ju- 
rors. 

2.  Jurors  stated  that  they  could  render  a 
fair  and  impartial  verdict  according  to  the  evi- 
dence; that  they  had  no  conscientious  scru- 
ples against  the  infliction  of  capital  punishment, 
out  that  they  would  not  find  a  man  guilty  on 
drcnmstantial  evidence  only  in  cases  where  the 
penalty  was  death.  The  court  excused  the  ju- 
rors on  peremptory  challenge  of  the  state. 
Bdd,  not  to  be  error. 

3.  It  is  not  error  for  the  court  to  charge  the 
jury  that  the  statement  of  the  prisoner  is  evi- 
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dence  before  them,  to  be  allowed  such  weight, 
and  such  only,  as  they  saw  fit  to  give  it 

4.  The  trial  court  has  the  power,  during  the 
term  of  court,  to  amend  its  record  made  at  the 
former  term  so  aa  to  speak  the  truth  as  to  what 
actually  transpired  at  that  term. 

5.  Evidence  in  this  case  considered  suffi- 
cient to  sustain  the  verdict. 

(Syllabus  by  the  Ck>urt) 

Error  to  circuit  court,  Jackson  county;  W. 
O.  Barnes,  Judge. 
Jerry  Olive  was  coDTlcted  of  mtn^er  in  the 
.  first  degree,  and  brings  error.    Affirmed. 

D.  L.  McKinnon,  for  plaintiff  in  oror. 
WUIlaxQ  B.  Lamar,  Atty.  Gen.,  for  the  State. 

MABBT,  J.  The  plaintiff  in  error  was  In- 
dicted, tried,  and  convicted  in  Jackson  coun- 
ty tor  the  mivder  of  Molly  Olive,  and  has 
sued  out  a  writ  of  error  from  the  Judgment 
of  the  court  imposing  the  death  sentence  upon 
blm. 

The  first  error  assigned  Is  that  the  court 
erred  in  overruling  defendant's  challenge  to 
three  Jurors  named.  The  record  recites  that 
in  impaneling  the  Jury  three  Jurors  (giving 
their  names)  stated  on  thehr  voir  dire  that 
they  had  formed  opinions  as  to  the  guilt  or 
innocence  of  the  defendant  from  having  heard 
what  purported  to  be  a  detailed  statement 
of  the  facts  and  circumstances  of  the  killing, 
but  did  not  hear  said  statement  from  the  wit- 
nesses. They  further  stated  that,  if  taken 
into  the  Jury  box,  they  would  carry  on  their 
minds  the  opinions  they  had  formed,  and, 
assuming  the  evidence  to  be  as  detailed  to 
them,  they  were  then  ready  to  render  a  ver- 
dict; but  that  they  could  readily  and  unhesi- 
tatingly render  a  verdict  according  to  the 
evidence  in  the  case  if  taken  upon  the  Jury, 
notwithstanding  the  opinions  they  then  en- 
tertained. The  defendant  challenged  the  Ju- 
rors for  cause,  and,  his  challenge  being  over- 
ruled, took  an  exception.  It  further  appears 
that  defendant  used  nine  peremptory  chal- 
lenges before  the  panel  was  completed,  and 
only  one  of  the  three  Jurors  challenged  by 
him  sat  upon  the  Jury. 

In  O'Connor  v.  State,  0  Fla.  215,  a  Juror 
was  declared  competent  who  stated  that  he 
had  formed  an  opinion  as  to  the  guilt  or  in^ 
nocence  of  the  prisoner,  but  that  such  opinion 
was  based  upon  mere  rumor;'  that  he  had 
not  heard  the  witnesses  or  any  one  speak  of 
the  matto:  by  detailing  any  of  the  facts  or 
circumstances  connected  with  the  killing  as 
of  their  own  knowledge;  that  It  would  re- 
quire evidence  to  remove  the  opinion  so  form- 
ed upon  rumor,  but  that,  it  taken  upon  the 
Jury,  he  could  readily  and  without  hesitation 
find  a  verdict  according  to  the  evidence,  al- 
though that  verdict  might  be  contrary  to  the 
opinion  so  formed  on  rumor.  The  principle 
announced  in  0'Ck>nnor's  Case,  that  where  a 
Juror's  conceptions  are  not  fixed  and  settled, 
nor  warped  by  prejudice,  but  are  only  such 
as  would  naturally  spring  from  public  rumor 
or  newspaper  report,  and  his  mind  Is  open 
to  the  Impressions  it  may  receive  on  the  trial* 


so  as  to  be  convinced  according  to  the  law  and 
the  testimony,  he  is  not  Incompetent,  was  ap- 
proved in  the  case  of  Montague  v.  State,  17 
Fla.  C62.    ' 

In  Andrews  v.  State,  21  Fla.  59S,  a  Juror 
was  held  competent  who  stated  that  be  had 
formed  and  expressed  an  opinion  from  rumor, 
and  had  not  conversed  with  the  witnesses; 
that  his  opinion  would  yield  readily  to  evi- 
dence; but  stated  further  that  he  would 
rather  not  have  heard  what  he  did  hear,  if 
he  had  to  go  into  the  Jury  box.  In  the  same 
case  another  Juror  stated  that  he  had  formed 
and  expressed  an  opinion  as  to  the  guilt  or 
Innocence  of  the  accused,  but  such  opinion 
was  not  formed  from  hearing  or  oonveratng 
with  the  witnesses  in  the  case;  that,  if  he 
went  into  the  Jury  box,  he  would  give  a  ver- 
dict according  to  the  evidence;  that  It  would 
take  a  reasonable  amount  of  evidence;  that 
it  would  take  conclusive  evidence  to  change 
bis  mind.    He  was  held  Incompetent. 

In  English  V.  State,  31  Fla.  340,  12  South. 
689,  the  Juror  stated  that  he  hod  formed  and 
expressed  an  opinion  as  to  the  guilt  or  inno- 
cence of  the  prisoner,  but  that  his  opinion  was 
not  of  a  fixed  nature,  and  that  he  would  be 
governed  by  the  evidence.  He  further  stated 
that  It  would  require  evidence  to  change  his 
opinion,  and,  being  asked  If  he  would  be 
Influenced  by  the  oplnldn  he  had,  or  would 
be  guided  entirely  by  the  evidence  which 
would  be  allowed  to  go  to  the  Jury,  said  he 
would  be  governed  by  the  evidence  allowed  to 
go  to  the  Jury  by  the  court  He  was  held 
competent 

The  fixedness  or  strength  of  the  existing 
opinion  Is  the  essential  test  of  a  Juror's  com- 
petency, and  the  court  should  look  specially 
to  such  state  of  mind  In  passing  upon  the 
question  of  qiiallflcatlon.  "If  such  Impres- 
sions become  fixed,  and  ripen  Into  decided 
opinions,  they  will  Influence  a  man's  conduct, 
and  will  create,  necessarily,  a  prejudice  for 
or  against  the  party  towards  whom  they  are 
directed,  and  should  disqualify  him  as  a 
Juror;  but  if,  In  obedience  to  the  laws  of  his 
organization,  his  mind  receives  impressions 
from  the  reports  he  hears,  which  have  not 
become  opinions,  fixed  and  decided,  he  would 
not  be  disqualified."  O'Connor  v.  State,  su- 
pra. It  is  contended  by  counsel  for  plaintiff 
in  error,  and  correctly,  too,  that  the  state- 
ment of  a  Juror  that  he  can  reedOy  lendor  a 
verdict  according  to  the  evidence,  notwith- 
standing an  opinion  entertained,  will  not 
alone  render  him  competent  If  It  otherwise 
appears  that  his  formed  opinion  Is  of  such 
a  fixed  and  settled  nature  as  not  readily  to 
yield  to  the  evidence.  The  second  Juror  re- 
ferred to  in  the  Andrews  Case  had  fonned 
an  opinion,  not  from  talking  with  the  wit- 
nesses, and  said  he  could  render  a  votlict 
according  to  the  evidence;  iHit  he  also  stated 
that  It  would  take  conclusive  evidence  to 
change  his  mind.  If  his  opinion  was  so  fixed 
as  to  require  condtislve  evidence  to  change 
it;  it  could  not,  in  the  nature  of  things,  I>e 
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Bucb  as  to  readily  yield  to  the  erldoice  In  the 
case.  The  Jurors  in  the  case  before  us  had 
formed  opinions  from  hearing  what  purport- 
ed to  be  a  detailed  statement  of  the  killing, 
but  did  not  hear  it  from  the  witnesses;  and 
they  said  that  they  would  carry  such  opin- 
ions into  the  jury  box,  if  accepted  as  jurors. 
They  also  stated  that  they  could  readily  and 
nnheaitatlngly  render  a  verdict  according  to 
the  evidence  in  the  case,  notwithstanding 
the  opinions  they  then  entertained.  If  the 
above  was  all  the  evidence  on  the  question 
of  the  jurors'  compet«icy,  it  is  eatiteiy  clear 
that,  according  to  the  rule  announced  in  the 
decisions  referred  to,  they  would  not  be  dls- 
qnallfled.  There  would  be  nothing  to  show 
tlut  the  opinions  formed  from  sources 
other  than  the  witnesses  were  of  such  a 
character  as  would  not  readily  yield  to  the 
evidence  In  the  case,  as  the  jurors  in  effect 
said  they  would.  The  jurors  further  stated 
in  the  same  connection  that,  assuming  the 
evidence  to  be  as  detailed  to  them,  they  were 
then  ready  to  render  a  verdict  It  will  be 
noted  that  they  did  not  state  that  they  were 
ready  to  render  a  verdict  on  the  opinions 
they  had  formed,  but  their  readiness  to  act 
was  upon  the  assumption  that  the  evidence 
in  the  case  was  such  as  they  had  heard  de- 
tailed. If  the  evidence  in  the  case  was  not 
such'  as  had  been  related  to  them,  there  is 
nothing  to  indicate  that  they  would  not  act 
uiion  the  evidence  alone^  and  that  their  for- 
mer opinions,  based  upon  a  state  of  facta 
shown  to  be  incorrect,  would  not  readily  give 
way  to  the  testimony  on  the  trial.  In  our 
opinion,  the  statement  of  the  jurors  that,  as- 
suming the  evidence  to  be  as  detailed  to  them, 
they  wero'  ready  to  render  a  verdict,  is  not 
sufficient  to  show  that  the  opinions  formed 
from  hearing  a  detailed  statement  of  the  kill- 
ing, not  from  the  witnesses,  were  of  such  a 
fixed  and  settled  character  as  not  to  yield 
readily  to  the  evidence,  and  that  they  could 
not  do  what  they  state  they  could,— readily 
and  unhesitatingly  render  a  verdict  accord- 
ing to  the  evidence,  notwithstanding  the 
opinions  they  had  formed. 

The  second  assignment  of  error  is  that  the 
court  erred  in  sustaining  the  state's  challenge 
for  cause  as  to  two  jurcara  named.  It  ap- 
pears from  the  bill  of  exceptioas  that  two 
jurors  testified  on  their  robe  dire  they  could 
render  a  fair  and  Impartial  verdict  according 
to  the  evidence;  that  they  had  no  conscien- 
tious scruples  against  the  infliction  of  capital 
ponishment,  bat  would  not  find  a  man  gn^Uty 
0a  drcnmstantlal  evidence  only  in  cases 
where  the  penalty  was  death.  The  Jurors 
were  challenged  by  the  state  for  cause,  and 
excused  by  the  court  They  state  positively 
that  they  would  not  find  a  man  guilty  on  cir- 
cumstantial evidence  alone,  in  cases  wbesce 
the  penalty  was  death.  The  statute  (section 
2850,  Rev.  St)  provides  that  "no  person  whose 
opinions  are  such  as  to  preclude  him  from 
finding  any  defendant  guilty  of  an  oflTense 
punishable  with  death  shall  be  allowed  to 


serve  as  a  juror  on  the  trial  of  any  capital 
case."  The  death  penalty  can  be  Infiicted 
in  cases  of  conviction  on  proper  circumstan- 
tial evidence  as  well  as  on  dbrect  testimony, 
and  a  Juror  who  would  not  find  a  verdict 
of  guilt  in  such  cases  is  excluded  by  the 
statute  from  serving  as  a  juror  on  the  trial 
of  any  capital  case.  Metzger  v.  State,  18 
Fla.  48L  The  case  befwe  us  depended  large- 
ly on  circumstantial  evidence,  and  there  was 
no  error  in  the  ruling  of  the  court  rejecting 
the  jur(H«. 

The  third  assignment  of  error  is  expressly 
abandoned. 

Under  the  fourth  assignment  of  error,  which 
is  the  overruling  of  defendant's  motion  for 
a  new  trial,  counsel  discusses  first  the  suffl- 
ciency  oC  the  evidence  to  sustain  the  verdict 
After  a  careful  ecamination  of  the  evidence, 
we  find  no  aatfaortzed  ground  for  holding 
that  it  was  not  sofflclent  to  sustain  the  ver- 
dict That  there  was  testimony  sufficient, 
if  tme,  to  connect  the  accused  with  the  kill- 
ing is  clear,  and  Its  credibility  was  a  ques- 
tion for  the  jury.  Under  the  weU-established 
rules  of  this  court  as  to  the  effect  of  a  ver- 
dict, and  when  It  can  be  set  aside  as  against 
the  evidence  or  not  supported  by  the  evidence, 
we  are  not  authorized  to  disturb  the  verdict 
on  the  testimony  in  the  record  before  ns. 
In  the  next  place,  it  is  insisted  that  the  court 
erred  in  giving  the  following  portion  of  Its 
charge  to  the  Jury,  viz.:  '^he  statement  of 
the  priscmer  la  evidence  before  you,  to  be 
allowed  such  weight,  and  such  only,  as  you 
see  fit  to  give  it"  In  Bond  v.  State,  21  Fla. 
738,  it  waa  decided  tliat  the  statement  of  the 
prisoner  is  evidence  for  the  consideration  of 
the  jury  alone,  and  to  be  allowed  sach 
weight  and  snch  only,  as  they  see  fit  to  give 
it  The  objection  urged  to  the  portion  of 
the  charge  mentioned  is  that  the  use  of  the 
wwds  "such  only,"  coming  from  the  court 
was  calculated  to  cast  discredit  upon  the 
statement  of  the  accused.  It  is  not  shown  or 
contended  that  any  unusual  or  undue  stress 
(V  emphasis  was  itoced  upon  the  words  by 
the  court  but  the  objection  extends  no  for- 
tbet  than  that  the  words  mentioned,  coming 
from  the  court,  naturally  tend  to  discredit 
the  prisoner  befcnre  the  jury.  We  do  not 
think  so.  The  court  must  not  comment  on 
the  iHTlsoner's  statement,  but  we  see  no  ob- 
jection to  stating  to  the  jury  just  what  the 
law  authorizes;  that  is,  that  the  prisoner's 
statement  is  evidence  before  them,  and  to  be 
allowed  sudl  weight,  and  snch  <»Iy,  as  they 
see  fit  to  give  It 

The  fifth  and  sixth  assignments  of  error 
will  be  considered  together.  The  fifth  is 
that  the  court  erred  tn  hearing  and  determin- 
ing the  motion  tov  a  new  trial  without  the 
presence  of  the  accused;  and  the  sixth  la 
that  the  court  erred  In  amending  the  record 
at  a  subsequent  term  of  court  so  as  to  make 
it  appear  that  the  accused  was  personally 
present  when  the  motion  for  a  new  trial  was 
argued  and  denied.    The  record  shows  that 
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the  Jury  returned  a  vesdlct  against  the  ac- 
cused during  a  term  of  court  on  the  17th  day 
ot  Novemher,  1893,  and  he  was  on  that  day 
(emanded  to  the  custody  of  the  sheriff,  to 
•wait  the  further  order  of  the  court  On  the 
28th  day  of  the  same  month  the  minutes  in 
the  cause  recite  that:  "This  cause  coming 
on  to  be  heard  upon  motion  for  a  new  trial, 
and  afta:  argument  of  counsel,  the  court  be- 
ing advised  of  its  opinlcm,  it  is  ordered  that 
said  motion  be  overruled,  to  which  defendant 
excepted,  and  gave  notice  of  application  for 
a  writ  of  error."  On  a  subsequent  day, 
the  defendant  being  in  op«i  court,  sentence 
was  passed  upon  him,  and  time  was  given 
to  prepare  and  present  a  bill  of  excepUons. 
During  the  next  term  of  the  court,  the  de- 
fendant being  present  in  person  and  by  at- 
torney, the  state  attorney  made  a  motion 
that  the  minutes  of  the  court  made  at  the 
former  term  In  reference  to  the  motion  tor 
a  new  trial  be  amended  so  as  to  speak  the 
truth,  and  to  show  that  the  accused  was 
personally  present  in  court  at  the  time  said 
motion  was  made,  and  the  proceedings  there- 
on. The  record  recites  that  the  motion  to 
amend  the  minutes  having  been  argued  by 
counsel  for  the  state  and  defendant,  and,  it 
appearing  to  the  court  that  the  defendant 
was  personally  present  In  court  when  the 
motion  tor  a  new  trial  was  made  In  Novem- 
ber, 1893,  it  Is  ordered  that  the  minutes  of 
the  term  held  in  November,  1893,  in  said 
cause,  be  amended  to  read  as  follows,  viz.: 
"Now  at  this  day  came  the  state  of  Florida, 
by  her  attcMmey,  and  the  defendant  being  at 
the  bar  in  custody,  and  the  motion  of  defend- 
ant for  a  new  trial  coming  on  to  be  heard, 
after  argument  of  counsel  for  the  state  and 
the  prisoner,  on  consideration  thereof,  it  was 
considered  by  the  court  that  said  motion  for 
a  new  trial  be  denied,  to  which  defendant 
excepted,  and  gave  notice  of  application  for 
writ  of  error."  It  was  questioned  In  Irvln 
V.  State,  19  Fla.  872,  whether  the  presence  of 
the  accused  was  necessary  during  the  hear- 
ing of  a  motion  for  a  new  trial,  but,  with- 
out stopping  to  decide  this  point,  and  without 
inquiring  whether  the  recital  in  the  (Hrlginal 
order  denying  the  motion  for  a  new  trial 
that  the  defendant  excepted  thereto  Is  suffl- 
<dent  of  itself  to  show  the  perscmal  presence 
of  the  accused  at  the  time,  we  entertain  no 
doubt  about  the  power  of  the  trial  court  dur- 
ing the  subsequent  term  to  amend  its  records 
so  as  to  speak  the  truth,  and  to  show  what 
did  actually  take  place  during  the  hearing 
upon  the  motion.  Stephens  v.  Bradley,  23 
Fla.  383,  2  South.  667;  Brown  v.  State,  29 
Fla.  494,  11  South.  181.  In  the  latter  case 
It  Is  said  by  Chief  Justice  Raney,  for  the 
court,  that  "it  was  entirely  competent  fen:  the 
state  to  have  had  the  record  of  that  tribunal 
[the  court  that  tried  the  cause],  if  It  did  not 
speak  the  truth,  amended  while  the  proceed- 
ings were  pending  here;  and  by  bringing  the 
amended  record  here  tliey  oould  have  arrest- 
ed our  action  on  the  original  record  before 


we  rendered  Judgment"  The  record  In  the 
case  before  us  was  am^ided  on  motion,  and 
the  defendant  was  present  in  person  and  by 
counsel,  and,  as  it  appears  from  the  order 
of  the  court  the  amaidment  was  in  acccx'd- 
ance  with  facts  as  they  existed  at  the  time 
the  OTiglnal  motion  was  beard  and  overruled. 
There  was  no  error  in  this.  There  Is  no 
contoQitlon  that  the  tecaei,  as  amended,  does 
not  show  a  personal  presence  of  the  accnsed 
when  the  motion  for  a  new  Irlal  was  denied; 
and,  considering  the  record  as  amended,  as 
we  must  do,  there  is  no  error  in  the  particu- 
lar mentioned. 

We  have  examined  all  the  as^gnments  of 
error  presented  by  counsel  for  plaintiff  In 
error,  and  find  no  error  In  them.  The  judg- 
ment  will  therefore  be  affirmed. 


(71  Hln.   755) 
YAZOO  4  M.  VAIi.  B.  CO.  T.  UcLARTI. 

(Supreme  Court  of  MisBlBsippL  April  23,  1804.) 
Tax  Title— Evidknob  to  CkncriBu. 
In  a  suit  to  confirm  a  tax  title,  the  tax 
collector's  list  of  the  land  sold  to  the  state  most 
be  shown,  as  it  is  the  foundation  of  a  tax  title, 
and  the  auditor's  list  is  not  sufficient 

Appeal  from  chancery  court  Grenada  coun- 
ty;  B.  T.  Kimbrough,  Chancellor. 

"To  be  (^claUy  reported." 

Bill  by  Yan>o  &  Mississippi  Valley  Rail- 
road Company  against  J.  W.  McLarty.  From 
a  decree  tot  defendant  plalntlfl  appeals.  Af- 
firmed. 

This  was  a  Mil  filed  In  chancery,  by  the 
railroad  company  to  remove  clouds  from  ti- 
tle, and  to  confirm  a  tax  title.  The  company 
claimed  the  lands  in  controversy  through  a 
sale  made  to  the  state  in  March,  1876,  for 
the  delinquent  taxes  of  1875,  through  a  deed 
from  the  state  to  one  Mann  in  1885,  and  a 
deed  by  Mann  to  the  company.  Resx>ondent  be- 
low denied  complainant's  tlUe  generally,  and 
denied,  specifically,  that  the  lands  mentioned 
were  sold  to  the  state  in  1876,  and  that  the 
state  conveyed  to  Mann;  that  any  valid  sale 
was  ever  made  for  taxes  due  at  any  date. 
The  answer  sets  up  advose  possession  of  10 
years.  On  the  trial  the  following  testimony 
was  offered:  Auditor's  list  of  lands  sold  to 
the  state  March  13,  1876,  made  under  the 
Acta  of  1880,  which  Includes  this  land;  two 
deeds  from  the  state  to  Mann,  embracing  this 
land;  deed  from  Mann  to  the  company;  min- 
ntes  of  the  board  of  supervisors  making  the 
county  levies  for  1875;  extract  from  assesa- 
ment  roll,  showing  that  these  lands  were  as- 
sessed. The  tax  coUectw's  list  was  not  in- 
troduced, and  the  auditor's  list  was  relied  on 
as  a  substitute  for  it  On  the  hearing  the 
chancellor  held  that  complainant  was  not  en- 
titled to  recover  the  lands,  and  remanded  the 
cause,  with  directions  to  take  an  account  o£ 
the  texes  paid  by  the  company,  and  the  pur- 
chase money,  and  made  the  same  a  charge  on 
the  land.  From  this  decree  the  company  ap- 
pealed. 
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Mayes  &  Harris,  tot  appellant  L  T. 
Blount,  for  appellee. 

COOPBB,  J.  There  Is  an  absence  of  any 
evldoice  of  title  In  complainant.  The  list 
of  lands  sold  to  the  state  for  taxes  was  the 
foundation  of  the  title  It  claims  to  bold,  and 
was  essential  to  be  introduced  or  proved. 
Clymer  v.  Cameron,  55  Miss.  593;  Weathars- 
by  y.  Ttaoma,  57  Miss.  296.    Decree  affirmed. 


(71  Uln.   790) 
TOOONA  COTTON  MILLS  t.  DUKE),  Tax 

Collector. 
(Supreme  Court  of  Mississippi.  April  9,  1894.) 
Exemption  from  Taxation. 
Under  the  exemption  ordinance  (Const. 
Not.  1, 1890),  which  provides  that  all  permanent 
factories  "hereafter  established"  shall  be  ex- 
empt from  taxation,  and  that  any  factory  which 
has  been  abandoned  for  not  less  than  three 
years,  and  commencing  operations  within  a  cer- 
tain time,  shall  also  be  exempt,  a  factory  which 
has  been  in  continuous  operation  since  before 
the  adoption  of  the  constitution  is  not  exempt. 

Appeal  from  chancery  court,  Yalobusha 
county;  B.  T.  Kimbrough,  Chancdlor. 

"To  be  officially  reported." 

Bill  by  Yocona  Cotton  Mills  against  O.  W. 
Duke,  tax  collector,  to  restrain  the  collection 
of  taxes.  From  a  decree  for  defendant,  plain- 
tifC  appeals.     Affirmed. 

The  Yocona  Cotton  Mills  claimed  that  it 
was  exempted  from  taxation  under  an  ordl- 
nance  of  the  constitution  adopted  November 
1,  1890,  and  under  the  laws  of  the  state  (sec- 
tion 3744,  C!ode  1892).  The  cause  was  tried 
on  the  following  agrreed  statement  of  facts: 
That  on  the  19th  day  of  May,  1881,  complainr 
ant,  a  permanent  factory,  was  duly  chartered 
and  incorporated  and  organized,  under  the 
laws  of  the  state,  for  thQ  puri>ose  of  manu- 
facturing cotton  yam,  cotton  twine,  and  bat- 
ting, in  a  finished  state,  and  that  by  its  char- 
ter nothing  was  exempted  from  taxation; 
that  it  immediately  after  began  manufactur- 
ing said  articles,  and  was  so  engaged  long  be- 
fore the  1st  day  of  November,  1890,  and  has 
continued  to  so  manufacture  up  to  this  time, 
and  is  now  so  employed;  that,  on  application 
of  complainant,  the  auditor  of  public  ac- 
counts determined  that  the  property  of  com- 
plainant, as  mentioned  in  the  bill,  was  ex- 
empt from  taxation,  and  so  certified  to  the 
tax  assessor  of  Yalobusha  county,  and  said 
assessor  declined  to  assess  the  property  for 
the  fiscal  year  1892;  that  at  its  meeting  to 
bear  objections  to,  and  correct,  the  assess- 
ment rolls  for  said  year,  the  board  of  super- 
visors of  Yalobusha  county  caused  the  i8-op- 
erty  of  complainants  to  be  added  to  the  rolls, 
and  to  be  assessed,  graded,  and  valued,  and 
the  sheriff  was  proceeding  to  collect  the  taxes 
when  enjoined  by  restraint  On  the  hearing  the 
chancellor  dissolved  the  injunction  and  dis- 
missed complainant's  bill,  from  which  decree 
it  appealed. 

The  exemption  ordinance  adopted  by  the 
constitatlonal  convention  was  printed  and 
T.15so.no.2S — 59 


distributed  with  the  constitution,  but  was 
not  published  in  the  Code  of  1892  as  an  ordi- 
nance. Section  3744v  is  nearly  identical  with 
the  ordinance.  A  copy  of  the  ordinance  is 
as  follows:  "Exemption  Ordinance.  Be  It 
ordained  by  the  people  of  Mississippi  In  con. 
vention  assembled:  Section  1.  That  all  per- 
manent factories  hereafter  established  In  this 
state  while  this  section  is  in  force,  for  work- 
ing cotton,  wool,  aUk,  furs  or  metals,  and  all 
others  manufacturing  implements  or  articles 
of  use  in  a  finished  state,  shall  be  exempt 
from  taxatlcHi  for  a  period  of  ten  years.  Any 
tactary  which  has  been  abandoned  for  not 
less  than  three  years,  and  commencing  oper- 
ations within  two  years  from  the  date  of  the 
adoption  of  this  constitution,  shall  be  en- 
titled to  such  exemption.  This  section  may 
be  repealed  or  amended  by  the  legislature 
after  five  years,  and  if  not  so  repealed,  shall 
remain  in  force  tmtil  January  1st  1900,  and 
no  longer.  Adopted  by  the  convention  No- 
vember 1,  1890. 

I.  T.  Blount  for  appellant  Oeo.  H.  Les- 
ter, for  appellee. 

CAMPBELL,  O.  J.  If  ingenuity  could 
raise  a  doubt,  under  the  exemption  ordi- 
nance of  the  constitutional  convention,  adopt- 
ed November  1,  1890,  as  to  whether  a  pre- 
existing factory  then  in  operation  was  in- 
tended to  be  exempted  from  taxation,  by  look- 
ing alone  to  its  first  sentence,  it  must  certain- 
ly vanish  when  the  next  sentence  Is  read, 
which,  by  express  enumeration,  excludes  all 
pre-existing  factories,  except  such  as  come 
within  the  terms  of  that  sentence.    Affirmed. 


(71   Hlsa.   981) 

PEAVEY  et  al.  t.  WOODS. 
(Supreme  Court  of  Mississippi.    March  12, 
1894.) 
Taxation— Redemption  of  Lands  Sold. 
Under  Laws  1876,  {f  48,  49,— providing 
that  lands  sold  to  the  state  for  taxes  may  be 
redeemed  by  payment  of  the  amoant  due  to 
the  sheriS,  who  shall  give  a  duplicate  redemp- 
tion receipt  therefor,  pay  the  conn^  treasurer 
the  amount  due  for  county  taxes,  and  forward 
to  the  auditor  the  redemption  receipt,  with  such 
payment  indorsed  thereon,  and  that  the  auditor 
shall  execute  a  release  of  the  lands,  and  send 
it  to  the  sheriff,  to  be  delivered  to  the  redemp- 
tioner  upon  surrender  of  the  duplicate  redemp- 
tion   receipt — ^payment   to   the    sheriff   of   the 
amount  due,  and  taldng  a  duplicate  redemption 
receipt,  will  not  operate  as  a  redemption,  though 
the  sheriff  pay  the  county  treasurer  and  au- 
ditor the  amount  due,  if  no  release  is  executed. 

Appeal  from  chancery  conrt,  Jackson  coun- 
ty;  W.  T.  Houston,  Chancellor. 

Bill  brought  by  C.  H.  Woods  against  F. 
H.  Peavey  and  others.  Decree  for  comphUn- 
ants.  Both  parties  appeal  from  the  decree. 
Reversed,  and  bill  dismissed. 

Appellee,  claiming  to  be  paramount  owner 
of  a  large  tract  of  pine  lands,  exhibited  his 
bill  to  caned  the  tax  titles  of  the  appellants 
as  clouds  upon  his  title.  The  answer  trav- 
ersed all  the  material  allegations  of  the  bilL 


Digitized  by 


Google 


SOUTHERN  REPORTER,  VoL  15. 


(Mia& 


Appellee  derived  his  title  to  the  lands  in  con- 
troversy as  follows:  Two  patents  from  the 
United  States  to  the  state  of  Mississippi,  under 
the  act  of  September  28, 1850;  deed  from  the 
state  of  Mississippi  to  W.  B.  Hamilton;  deed 
from  Hamilton  to  the  Mississippi  &  Alabama 
Turpentine  Company,  a  corporation  mider 
the  laws  of  this  state;  deed  from  J.  0.  Clarlc 
to  Mrs.  Rebecca  Hamilton,  under  execution 
in  the  case  of  Rebecca  T.  Hamilton  t.  Missis- 
sippi &  Alabama  Turpentine  Company,  from 
the  circuit  court  of  Jackson  county;  deed 
from  Mrs.  Rebecca  Lee  (formerly  Mrs.  Ham- 
ilton) and  her  husband,  P.  H.  Lee,  to  Fred 
■  Lehrkln;  deed  from  F.  Lehrkin  to  G.  H. 
Woods,  appellee.  Defendants  derive  their 
title  as  follows:  Tax  sale  to  the  state  by  the 
tax  collector  of  Jackson  county  on  March  1, 
1875;  deed  from  the  auditor  of  public  ac- 
counts of  Mississippi  to  R.  A.  Belch;  deed 
from  R.  A.  Belch  to  Q.  W.  Carlisle;  and  deed 
from  Carlisle  to  defendants.  As  the  ques- 
tion as  to  whether  the  land  was  ever  re- 
deemed from  the  state  by  any  of  the  mesne 
conveyances  is  the  only  one  of  importance, 
it  is  not  necessary  to  give  other  facts  relied 
on  by  counsel  tor  complainant.  In  Decem- 
ber, 1876,  P.  H.  Lee,  husband  of  Rebecca 
Lee  (formerly  Rebecca  Hamilton),  got  a  cer- 
tlfled  copy  of  the  amount  of  taxes  for  which 
the  lands  were  sold,  and  -all  taxes  that  had 
accrued,  from  the  chancery  clerk  of  Jaclsson 
county,  and  presented  it  to  the  sheritC  of  said 
county,  and  took  from  him  a  duplicate  re- 
demption receipt,  and  paid  the  taxes  for 
-which  the  lands  were  sold,  and  all  accrued 
taxes;  and  these  redemption  receipts  are 
made  exhibits  to  complainant's  bill.  Jolm 
B.  Clark,  who  was  sheriff  of  Jackson  county 
In  1876  and  1877,  testified  that  a  part  of  the 
money  to  redeem  the  lands  was  paid  to  him 
In  the  latter  part  of  the  year  1876,  and  the 
balance  February  6,  1877,  by  P.  H.  Lee  or 
his  attorney,  and  he  forwarded  the  money 
to  the  auditor,  and  that  he  paid  the  taxes  due 
to  the  state  to  the  auditor,  and  the  county 
taxes  to  the  county  treasurer,  and  that  all 
the  taxes  due  on  these  lands,  according  to 
the  certificate  of  the  chancery  clerk,  were 
paid  to  him  by  P.  H.  Lee.  There  was  a  de- 
cree In  favor  of  complainant  for  a  large  pro- 
iwrtlon  of  the  lands,  but  giving  some  of  it  to 
defendants.  Complainant  appealed,  and  de- 
fendants prosecute  a  cross  appeal; 

Nugent  &  McWUlIe,  for  appellants  and 
cross  appellees.  Calhoon  &  Green  and  C. 
H.  Woods,  for  appellee  and  cross  appellant 

CAMPBELL,  0.  J.  There  Is  nothing  in 
this  record  to  support  a  claim  by  either  par- 
ty, based  on  any  statute  of  limitations  or 
lapse  of  time,  as  provided  for  by  section  1709 
of  the  Code  of  1871;  and  the  only  question 
is  as  to  title  conferred  by  the  several  grants 
mentioned  in  the  pleadings,  and  who  has  it, 
as  between  the  parties  to  this  suit  In  view 
of  the  allegation  of  the  bill  that  the  lands 


were  all  sold  for  taxes  in  1876,  and  struck  off 
to  the  state  as  purchaser,  and  that  the  sher- 
iff and  tax  collector  made  and  certified  a  list 
of  said  lands  as  sold  to  the  state,  which  list 
Is  in  the  record  and  conforms  to  law,  where- 
by the  title  of  the  lands  was  vested  in  the 
state,  the  only  question  to  be  decided  is 
whether  the  allegation  of  the  bill  that  the 
lands  were  redeemed,  and  the  title  of  the 
state,  acquired  by  said  sale  and  list,  was  ex- 
tinguished. If  so,  the  title  claimed  by  the 
complainant  becomes  a  matter  for  consider- 
ation. If  not,  the  title  of  the  complainant 
fails,  in  any  view  of  the  sufllciency  of  the  evi- 
dence, to  maintain  his  deralgnment  through 
successive  conveyances  set  forth  and  relied 
on  by  him.  As  the  bill  avers  the  sale  to  the 
state  for  taxes  on  March  1, 1875,  and  claims 
a  redemption  of  the  lands  from  the  state,  the 
validity  of  Its  title  by  virtue  of  that  sale  is 
not  open  to  controversy;  but,  in  view  of  the 
argument  of  counsel  on  both  sides  as  to  this, 
we  remark  that  if  the  state's  title  d^ended 
on  the  certification  of  the  list  of  lands  sold  to 
the  state,  and  made  and  certified  by  the  col- 
lector to  the  clerk,  and  by  the  clerk  to  the 
auditor,  there  is  no  valid  objection  to  the 
list  here  Involved,  for  the  act  of  December 
22,  1874  (Acts  Sp.  Sess.  p.  14),  required  the 
list  of  all  lands  sold  for  taxes  to  be  returned 
by  the  tax  collector  to  the  circuit  derk,  who, 
under  the  then  existing  laws,  was  the  officer 
charged  with  the  disposal  of  lands  after  they 
were  sold  for  taxes.  He  was  the  proper 
person  to  certify  the  list  to  the  auditor,  if  it 
was  to  be  so  certified.  The  first  Monday  of 
March,  1875,  was  the  proper  time  for  a  sale 
for  taxes,  as  we  assume,  under  Act  Jan.  28, 
1875  (Acts,  p.  124);  and  the  list  made  and 
certified,  under  his  hand,  to  be  correct,  by 
the  tax  collector,  and  returned  to  the  circuit 
clerk,  showing  the  lands  struck  off  to  the 
state,  must  be  held  to  have  vested  title  in  the 
state,  and  if  that  title  was  not  afterwards 
extinguished  by  redemption,  as  claimed  by 
the  bill,  complainant  has  no  cause.  There 
Is  a  good  deal  to  suggest  the  improbability 
of  what  is  claimed  to  have  been  done,  looldng 
to  the  alleged  redemption  of  the  land;  but, 
accepting  as  true  all  that  is  testified  to  on 
this  subject,  it  must  be  held  to  fall  far  short 
of  a  redemption  of  the  land.  There  is  no 
such  thing  as  an  equitable  redemption  of 
land  sold  for  taxes.  It  could  occur  only  ac- 
cording to  law.  The  law  of  1876*  (sections 
48,  49,  p.  129,  of  the  Acts)  prescribed  the 
terms  on  which  the  state's  title  could  be  ac- 
quired.   The  officers  wliose  acts  were  to  ef- 

>  Laws  1876,  If  48,  49,  provide  that  lands  sold 
to  the  state  for  taxes  may  be  redeemed  by  pajr- 
ment  of  the  amount  due  thereon,  to  the  sheriff. 
who  shall  give  a  duplicate  redemption  receipt 
therefor,  pay  the  county  treasnrer  the  amount 
due  for  county  taxes,  and  forward  to  the  auditor 
the  redemption  receipt,  with  such  payment  in- 
dorsed thereon,  and  that  the  auditor  shall  there- 
upon execute  a  release  of  the  lands,  and  send  It 
to  the  sheriff,  to  be  delivered  to  the  redemptioner 
upon  surrender  of  the  duplicate  redemption  re-. 
I  ceipt 
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feet  redemption  were  agents  of  the  state 
only  to  execute  the  law,  and  could  not  bind 
the  state  except  In  conformity  to  law.  And 
if  it  be  true,  as  Claris  tUnks,  that  he,  as  sher- 
iff, sent  the  money  to  redeem  the  land  to  the 
auditor,  that  did  not  redeem  it  The  au- 
ditor had  no  authority  to  receive  the  money, 
and,  if  be  did,  that  did  not  bind  testate. 
The  law  mentioned  contains  specific  provl- 
sions  for  extinguishing  the  state's  title,  and 
only  by  conformity  to  them  could  the  title  of 
the  state  be  acquired.  The  law  is  not  shown 
to  have  been  compiled  with,  and  the  title 
vested  In  the  state  by  the  sale  for  taxes  and 
the  list  returned  by  the  collector  was  In  the 
state  until  It  parted  with  it  to  him  under 
whom  defendants  claim.  Reversed  and  bill 
dismissed. 

WOODS,  J.,  disqualified. 


(71  Mtaa.   624) 

FOSTER  V.  GTTLF  COAST  CANNING  CO. 

et  al. 
(Supreme  Court  of  Mississippi.    Feb.  19,  1891.) 
QriETiNo  Title  —  Statdte  of  Limitations — Ef- 
fect OF  Dbokbe  is  Paetitios  —  Wbbn  Appu- 

OABIiE. 

Code  1880,  12693,  containing  the  stat- 
ute of  limitations  of  two  years,  and  section 
2568,  establishing  the  effect  of  a  final  decree  in 
partition  proceedings,  do  not  apply  to  a  bill  for 
the  canceliation  of  certain  deeds  clouding  com- 
plainant's title  to  an  undivided  interest  in  cer- 
tain lands,  though  many  years  prior  thereto 
there  was  a  decree,  to  which  complainant,  then 
a  nonresident  infant,  was  not  a  party,  parti- 
tioning such  lands  on  the  case  then  made. 

Appeal  from  Chancery  court,  Harrison 
county;  W.  T.  Houston.  Chancellor. 

Bill  by  Mary  J.  Foster  against  the  Gulf 
Coast  Canning  Company  and  others.  From 
a  Judgment  sustaining  a  demurrer  to  and 
dismissing  the  bill,  complainant  appeals.  Re- 
versed. 

Bill  in  chancery  by  appdlant  against  ap- 
pellees, the  Gulf  Coast  Canning  Company,  M. 
Grimovlch,  J.  B.  Suyer,  J.  Covacevich,  and 
Peter  Stojclcb,  seeking  to  have  canceled  cer- 
tain deeds  as  clouds  upon  her  title.  The 
bill  avers  that  appellant  Is  the  only  child 
and  heir  of  H.  B.  Balfour,  and  that  she  was 
one  of  the  complainants  to  the  bill  filed  in 
the  suit  of  M.  Mnsson  et  al.  v.  H.  G.  Black- 
man  et  al.  in  the  United  States  circuit  court 
tar  the  southern  district  of  Miaslsslppi,  which 
was  afterwards  consolidated  with  that  of 
Byrne,  Vance  &  Co.  v.  W.  S.  Balfour  et  al. 
That  in  said  consolidated  cause  said  court 
rendered  a  final  decree,  bgr  which  It  was 
ordered  that  the  lands  of  the  estate  of  W. 
S.  Balfour,  deceased,  lying  in  Bolivar,  Madi- 
son, and  Harrison  counties,  should  be  sold 
by  a  commissioner  of  said  court,  for  division 
among  the  parties  Interested  thertin.  That 
the  lands  wore  sold  by  said  commissioner: 
To  Byrne,  Vance  &  .Go.  an  undivided  one- 
half  interest;  to  Estelle  De  Gas  and  Estelle 
J.  Balfour  an  undivided  one-fourth  interest; 


to  Mary  J.  Foster,  complainant  herein,  and 
her  mother,  Susan  D.  Balfour,  as  the  widow 
and  heir  at  law,  respectively,  of  H.  B.  Bal- 
four, an  undivided  one-fourtii  Interest.  That 
this  sale  was  afterwards  ratified  and  con- 
firmed by  said  court,  and  deeds  were  ac- 
cordingly made  to  each  of  the  purchasers, 
by  which  it  Is  claimed  that  the  legal  title 
to  an  undivided  one-fourth  interest  la  the 
lands  was  vested  in  complainant.  That  said 
lands  were  in  fact  inherited  by  complainant 
from  her  said  father,  H.  B.  Balfour,  deceased, 
and  that  the  purpose  of  the  suit  in  the  United 
States  circuit  court  was  to  recover  the  lands 
themselves  specifically  for  the  behrs  of  H. 
B.  Balfour  and  the  heirs  of  J.  D.  Balfour, 
deceased.  That  H.  B.  Balfour  died  intes- 
tate. That  the  said  commissioner  executed 
deeds  whereby  he  conveyed  to  said  pur- 
chasers, in  the  proportions  and  for  the  pur- 
poses above  stated,  the  said  lands  in  Har- 
rison county,  described  in  the  biU.  That 
the  deeds  to  the  lands  in  Madison  and  Bolivar 
counties  were  identical  in  their  provisions, 
and  were  duly  filed  for  record;  but  that  the 
deeds  to  the  land  in  Harrison  county,  al- 
though duly  executed,  were  never  filed  for 
record,  and  had  been  lost,  and  vested  in 
complainant  one-fourth  interest  in  said  lands 
in  fee.  That  after  the  decree  confirming  the 
aforesaid  deed,  and  after  said  deeds  were 
delivered  and  said  court  adjourned,  at  its 
next  succeeding  term  a  petition  was  filed 
in  said  court  for  the  purpose  of  divesting 
complainant  of  her  title  in  said  lands,  and 
vesting  them  in  the  admlnlstratM:  of  her 
father,  the  late  H.  B.  Balfcmr;  and  that 
said  court  did  at  such  subsequent  term, 
solely  on  ex  parte  proceedings,  cause  a  de- 
cree to  be  entered  canceling  the  aforesaid 
deed,  which  had  been  executed,  conveying  to 
complainant  her  interest  in  said  lands,  and 
directed  that  another  deed  be  made  for  the 
lands,  under  which  decree  the  oommissioner 
conveyed  the  lands  as  follows:  To  Byrne, 
Vance  &  Co.  an  undivided  one-half  interest; 
.to  M.  Musson,  as  executor  of  the  estate  of 
J.  D.  Balfour,  an  ondivlded  one-fourth  in- 
terest; to  A.  S.  Duncan,  administrator  of  the 
estate  of  H.  B.  Balfour,  an  undivided  one- 
fourth  interest,— which  deed  was  afterwards 
confirmed  by  said  court  That  after  these 
deeds  were  made,  M.  Musson  went  bito  pos- 
scsssion  of  all  the  lands,  and  held  them  in 
trust  for  complainant  and  others,  and  did  not 
make  any  claim  to  the  lands  imtii  after  the 
execution  of  deeds  hereinafter  mentioned. 
That  in  the  prosecution  of  the  suits  in  the 
United  States  circuit  court  said  M.  Musson 
advanced  to  complainant  money  necessary  to 
pay  the  expenses  of  said  litigation  to  re- 
cover her  interest  in  said. lands,— about  $750; 
and,  after  the  determination  of  said  suit 
said  M.  Musson  was  anxious  to  obtain  re- 
imbursement of  said  expenses,  and  applied 
to  said  A.  S.  Duncan,  administrator,  for  re- 
payment, and  said  Duncan  did,  at  the  re- 
quest of  M.  Musson,  In  December,  1876,  con- 
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Tey  to  the  said  M.  Mnsson  the  undivided 
one-fourtli  interest  In  said  lands  In  Bolivar, 
Madison,  and  Harrison  counties  which  had 
been  conveyed  to  him  by  the  commissioner 
of  the  United  States  circuit  court  And  tliat 
one  of  the  pieces  of  property  was  sold  by 
said  M.  MiLsson  four  years,  after  he  acquired 
same,  and  the  one-fourth  Interest  of  com- 
plainant was  sold  for  $20,000.  The  biU 
charges  that  M.  Musson  had  notice  of  com- 
plainant's title,  and  should  be  held  a  trustee 
for  her  benefit,  and  that  said  M.  Musscm 
entered  into  possession  of  the  Interest  of 
complainant  soon  after  the  execution  of  the 
deed  to  him  by  said  Duncan,  administrator, 
and  has  held  the  same  through  himself  and 
his  vendees  ev«r  since  adversely  to  com- 
plainant, and  has  refused  to  acknowledge 
her  rights  to  said  lands  In  any  maimer;  that 
M.  Musson.  by  quitclaim  deed,  conveyed  to 
Estelle  J.  Balfour,  his  minor  granddaughter, 
his  undivided  one-fourth  interest  in  all  the 
lands  hereinbefore  described;  that  M.  Mus- 
son, In  said  deed,  sets  out  fully  the  title  ac- 
quired by  him  from  said  administrator,  Dun- 
can, thus  giving  notice  to  Estelle  J.  Balfour 
of  complainant's  title;  that  Estelle  J.  Bal- 
four died  while  a  minor,  intestate,  leaving, 
as  her  'sole  surviving  heirs,  her  minor  half 
brother  and  sister  Odllle  and  OastMi  Mns- 
son; that  In  Jnly,  1885,  said  minors,  by 
thdr  mothtf,  as  tatrlx,  filed  a  bill  In  the 
chancery  court  of  Harrison  county,  setting 
forth  that  they  were  the  owners  of  a  one- 
half  undivided  interest  In  the  said  lands, 
and  how  they  had  derived  their  title  to 
same,  and  that  certain  other  parties,  whom 
they  made  defendants,  were  the  owners  of 
an  undivided  half  Interest;  and  that  the  said 
lands  were  Indivisible  In  kind,  and  praying 
a  decree  of  sale  thereof  and  a  division  of 
the  proceeds  according  to  law;  that  a  de- 
cree was  rendered  on  this  bill,  by  which  It 
was  ordered  that  said  lands  be  sold  by  a 
commissioner,  and  the  proceeds  divided  be- 
tween the  parties  to  the  cause;  that  ac- 
cordingly a  sale  was  made  of  the  whole 
lands;  and  that  the  whole  of  said  lands  w^-e 
purchased  by  the  Gulf  Coast  Canning  Com- 
pany; and  that  this  sale  was  afterwards 
confirmed  by  said  chancery  court  The  bill 
charges  that  the  Oulf  Coast  Canning  Com- 
pany only  took  such  title  as  was  had  by 
Odllle  and  Oaston  Musson,  and  were  affected 
with  notice  of  complainant's  title,  and  hdd 
title  as  trustee  for  complainant  The  bill 
avers  that  certain  parcels  of  these  lands 
were  at  different  times  conveyed  by  the  Oulf 
Coast  Canning  Company  to  the  other  de- 
fendants In  the  bill.  The  bill  asks  for  an 
accounting  of  the  rents  and  profits,  and  a 
cahcellatlMi  of  the  several  deeds  as  clouds 
ai>on  her  tltto.  Defendants  demurred  to  the 
bill,  because  "(1)  It  appears  on  the  face  of 
the  blU  that  the  object  thereof  is  to  procure 
an  examination  and  alteration  or  reversal  of 
•  decree  made  upon  a  former  bill,  and  that 
•aid  UU  herein  filed  was  not  filed  within 


two  years  after  the  date  of  the  final  decree 
tn  the  cause  instituted  by  the  filing  of  the 
said  former  bill;"  (2)  "it  appears  on  the  face 
of  said  bill  that  the  suit  herein  brought  has 
for  Its  object  the  recovery  of  property  sold 
by  order  of  this  court,  and  that  said  suit 
has  not  been  brought  within  two  years  after 
poBsesMbn  taken  by  the  purchasers  nnder 
said  sale." 

Fred  Oark  and  B.  B.  Baldwin,  for  ap- 
pellant    Nugent  &  McWUlle,  for  appellees. 

WOODS,  X  The  demurrer  la  founded  up- 
on a  total  misconception  of  the  character  of 
complainant's  biU.  It  is  not  a  bill  of  re- 
view, In  any  sense.  It  Is  an  original  bill, 
for  cancellation  of  certain  deeds  clouding 
complainant's  title  to  an  undivided  Interest 
in  the  lands  named.  While  it  is  true  that 
many  years  ago  there  was  a  decree  of  the 
chancery  court  partitioning  these  lands,  on 
the  case  then  made,  still  It  Is  obvious  that 
complainant  was  then  a  nonresident  Infant 
of  tender  years,  and  was  not  a  party  to  that 
proceeding.  Her  interests  were  wholly  un- 
affected by  that  decree.  Neither  the  statute 
of  limitations  of  two  years,  contained  In 
section  2693,  Code  1880,  nor  section  2668, 
establishing  the  effect  of  a  final  decree  in 
partition  proceedings,  has  any  application  In 
the  case  presented  by  the  present  bill  of  com- 
plaint Far  within  the  lO-years  limitation, 
complainant  has  begun  her  action  to  dear 
her  title  and  assert  her  rights,  and  the  re- 
spondents must  make  answer.  It  may  be 
proper  to  remark  that  the  Important  ques- 
tion involved  in  the  case  at  bar  has  been 
adjudicated  In  the  case  of  Musson  v.  Mer^ 
cantUe  Co.  (decided  March,  1893,  by  this 
court)  12  South.  689.  Decree  reversed,  de- 
murrer overruled,  and  cause  remanded,  with 
leave  to  defendants  to  answer  in  30  days 
after  mandate  filed  In  court  below. 


CriKin.  608) 
HOME  m&  OO.  OF  NBW  YORK  v.  DELTA 
BANK. 

(Supreme  Court  of  MissiasippL    Feb.  19,  1884.) 
Fiaa  IxBinuHoa— Ikventobt— SsLLaa**  Iwoiox. 

1.  A  defendant  who  has  demnrred  to  the 
reply,  and,  the  demurrer  being  undiapoaed  of, 
has  rejoined,  has  waived  his  demurrer. 

2.  An  Invoice  of  gx>ods  purchased  U  not  an 
inventoiy  of  stock  to  be  produced  under  the 
"iron-safe  clause"  of  a  fire  policy. 

Appeal  from  drcnlt  oomrt;  Leflx>re  county; 
R.  W.  Williamson,  Judge. 

**To  be  officially  reported." 

Action  by  the  Delta  Bank  against  fba 
Home  Insurance  Company  of  New  York  on 
a  fire  policy.  Judgment  for  plaintiff.  De- 
fendant appealed.    Affirmed. 

Mrs.  R.  St^n,  who  was  a  merchant  at 
Greenwood,  owned  two  stores,— one  a  gro- 
cery, and  the  other  a  dry-goods,  store,— and 
a  separate  set  of  books  was  kept  fbr  each 


Digitized  by 


Google 


Miss.) 


ILLINOIS  CENT.  B.  CO.  t».  VARNADOBE. 


store,  and  they  were  run  as  separate  busi- 
nesses. Both  the  stores  were  insured  with 
appellant  for  $2,000.  On  the  night  of  Janu- 
ary 30,  1893,  they  were  both  destroyed  by 
fire.  Appellant  was  promptly  notified  of  the 
loss,  and  sent  their  general  agent  and  ad- 
juster to  Greenwood  to  adjust  the  loss.  The 
ipolicy  contained  what  Is  called  the  "iron- 
safe  clause,"  as  follows:  "The  assured  under 
this  policy  hereby  covenants  and  agrees  to 
keep  a  set  of  books  showing  a  record  of  busi- 
ness transacted.  Including  all  purchases  und 
sales,  both  by  cash  and  credit,  together  with 
the  last  Inventory  of  said  business,  and  fur- 
ther covenants  and  agrees  to  keep  such  In- 
Tentory  and  books  securely  locked  In  a  fire- 
proof safe  at  night,  and  at  all  other  times 
when  the  store  mentioned  in  the  within 
policy  is  not  actually  open  for  business,  or 
in  some  secure  place  not  exposed  to  fire 
which  would  destroy  the  bouse  where  the 
business  is  carried  on;  and,  in  case  of  loss, 
the  assured  agrees  and  covenants  tu  produce 
such  books  and  Inventory,  and,  in  the  event 
of  failure  to  produce  the  same,  the  policy 
shall  be  deemed  null  and  void,  and  no  suit 
or  actipn  at  law  shall  be  maintained  thereon 
for  any  such  loss.''  Immediately  on  the 
arrival  of  the  adjuster,  he  was  notified  by 
Stein  that  the  inventory  was  lost,  but  he 
demanded  the  books,  and  took  and  kept  them 
several  days,  and  had  Stein  to  procure  for 
him  duplicate  invoices  of  the  goods  that  had 
been  bought  Just  before  the  fire,  the  originals 
of  which  had  been  burned.  After  several 
days'  examination  of  the  books  and  papers 
produced,  the  general  agent  told  Stein  that 
the  policy  would  be  paid.  Payment  of  the 
policy  was  afterwards  refused.  The  policy 
was  assigned  to  the  Delta  Bank,  who  in- 
stituted this  suit  to  recover  the  amount  of 
the  policy.  Appellant  pleaded  the  general  Is- 
sue and  a  special  plea,  in  which  it  was 
charged  that  there  had  been  a  failure  to 
comply  with  the  Iron-safe  clause.  Appellee 
filed  three  replications  to  the  special  plea. 
One  of  these  admitted  tne  failure  to  produce 
the  inventory,  but  dented  that  the  books  re- 
quired to  be  kept  had  not  been  kept  and  pro- 
duced when  demanded,  and  one  of  the  repli- 
cations charged  that  the  condition  of  the  iron- 
safe  clause  had  been  waived  by  reason  that 
appellant  promised  to  take  advantage  of 
that  Clause  when  he  was  notified  of  the  loss 
of  the  Inventory,  and  afterwards,  on  making 
an  examination  of  the  books,  promised 
Stein  to  pay  the  loss.  The  other  replication 
charged  substantial  compliance  with  the  Iron- 
safe  clause,  as.  the  books  and  Invoices  pro- 
duced showed  all  that  the  inventory  would 
show.  Issue  was  taken  on  these  replications, 
after  a  demurrer  had  been  overruled,  which 
the  record  does  not  show  was  disposed  of. 
From  a  verdict  and  Judgment  for  plalntltT, 
defendant  appealed. 

Calhoon  &  Green,  for  appelant.   Rush  & 
Oardno:,  for  appellee. 


CAMPBELL,  C.  J.  The  appellant,  having 
demurred  to  the  replications,  and,  without 
the  demurrer  having  been  disposed  of,  re- 
joined, must  be  held  to  have  waived  the 
demurrer.  Besides  this,  the  question  raised 
by  the  demurrer  was  fully  presented  in  the 
trial  of  the  Issues  of  fact,  and  no  harm  was 
suffered  by  the  defendant  by  the  failure  to 
obtain  a  ruling  on  the  demmrrer  it  presented. 
Conceding  that  error  was  committed  in  the 
trial  of  the  issues  Joined,  and  that  the  plain- 
tiff  was  not  entitled  to  recover  foi  the  loss 
of  the  "dry-goods  and  general  merchandise 
stock,"  because  of  the  breach  of  the  "U-on- 
safe  clause"  of  the  policy,  it  seems  to  us 
that  a  recovery  was  rightly  had  for  ihe  loss 
on  the  "grocery  department."  As  to  that, 
there  was  no  breach  of  the  condition  of  ihe 
policy  in  the  matter  which  Is  claimed  to  be 
fatal  to  recovery  for  the  loss  In  the  other  de- 
partment The  grocery  business  was  begun 
March  11, 1892,  and  no  inventory  of  the  grocery 
stock  had  been  taken,  and  therefore  there  was 
no  Inventory  to  be  preserved  and  produced,  as 
required  by  the  policy.  The  Invoice  pf  the 
goods  by  which  they  were  purchased  was  not 
the  sort  of  Inventory  contemplated  by  the 
policy,  and  its  nonproduction  was  not  a 
breach  of  it  The  evidence  shows  the  loss 
of  goods  in  the  grocery  department  covered 
by  the  policy  sued  on,  to  an  amount  suffi- 
cient to  entitle  to  recover  the  sum  of  the  pol- 
icy; and  while  it  appears  that  there  was  an- 
other policy  on  the  goods  covered  by  this,  as 
we  know  nothing  more  of  that,  and  have  to 
deal  only  with  this,  that  presented  no  reason 
for  denial  of  recovery  on  this. 

We  observe  the  fact  that  there  was  no  mo- 
tion for  a  new  trial,  and  that  the  case  is 
before  us  on  a  special  bill  of  exceptions;  but 
It  specifically  informs  us  that  it  contains 
"all  the  evidence  in  the  case,"  and  therefore, 
with  all  the  evidence  in  the  case  before  us, 
and  seeing  that  upon  that  a  proper  result 
was  reached,  even  though  by  wrong  methods 
or  by  accident,  It  Is  right  to  maintain  it  Af- 
firmed. 


ILLINOIS  CTINT.  B.  CO.  t.  VAHNADORB. 
(Supreme  Court  of  MissiMippi.  Feb.  IS,  1B94.) 
In«obt  to  Bot  on  Track— Contributost  Nbs- 

UOBNCB. 

When  a  boy  only  nine  years  old,  while 
walking  on  a  railroad  track,  which  ia  usually  so 
used  by  the  people  of  that  neighborhood,  is  run 
over  by  a  train  running  at  a  rate  of  speed  pro- 
hibited by  ordinance,  whether  he  was  guilty  of 
contributory  negligence  is  for  the  jury. 

Appeal  from  circuit  court,  Copiah  county; 
J.  B.  Chrisman,  Judge. 

Action  by  G.  W.  Vamadore,  minor,  etc., 
against  the  Blinols  Central  Railroad  Com- 
pany. There  was  a  Judgment  for  plaintiff, 
and  defendant  appeals.    Affirmed. 

Suit  by  appellee  against  appellant  for  per- 
sonal injuries.    The  declaration  of  plaintiff 
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alleges  that  on  tbe  26th  day  of  March,  1892, 
while  defendant's  servants  were  negligently 
mnnlng  Its  locomotire  and  cars  within  the 
corporate  limits  of  the  town  of  Wesson  at  a 
greater  rate  of  speed  than  six  miles  per  honr, 
said  locomotive  and  cars  stmck  the  plaintiff, 
and  ran  ovw  his  foot,  ankfe,  and  leg,  and 
Injured  It  so  that  plalntifl  had  to  have  it 
amputated,  and  charged  that  the  injury  was 
caused  by  the  neg^gence  of  defendant's  serv- 
ants, in  mnnlng  said  locomotive  and  cars  at 
a  greater  rate  of  speed  than  six  miles  per 
hour,  and  in  falling  to  ring  the  bell  and  sound 
the  whistle.  Defendant  pleaded  tbe  general 
issue,  with  notice  that  evidence  would  be 
offered  to  show  that  plaintiff  was  guilty  of 
contribntory  negligence,  in  that  he  was  Jump- 
ing on  a  rapldly-movlag  freight  train,  and 
fell  under  the  wheels,  and  was  injured,  with- 
out any  fault  of  defendant,  and  he  was  a 
trespasser  on  defendant's  track,  and  not  at 
a  crossing.  Evidence  for  plaintiff  was  to  the 
effect  that  plaintiff,  a  boy  nine  years  of  age, 
had  been  sent  on  an  errand  to  the  business 
portion  of  the  town  by  his  mother;  that  the 
railroad  track  was  usually  traveled  by  the 
people  going  to  that  part  of  the  town  from 
the  locality  where  plaintiff  lived;  that,  on 
his  return  home,  plaintiff  was  going  rapidly 
down  the  railroad  track,  south,  when  he  saw 
a  train  of  cars  rapidly  approaching,  going 
north,  and  while  attempting  to  get  off  the 
track  he  stumbled  and  fell,  and  the  locomo- 
tive and  cars  ran  over  his  ankle,  and  crushed 
it;  that  said  train  was  running  over  six 
miles  per  hour  in  the  corporate  limits  of 
Wesson,  and  no  bell  was  rung  or  whistle 
sounded.  The  engineer  and  fireman  both  tes- 
tified that  no  boy  was  on  the  track,  ahead 
of  the  engine,  on  the  day  the  accident  oc- 
curred, at  Wesson,  and  they  knew  nothing  of 
the  accident  until  they  reached  the  station 
above,  when  they  were  told  about  it  by  the 
conductor.  The  conductor  testified  that  he  saw 
a  number  of  boys  trying  to  catch  on  to  the 
cars  as  they  went  Into  Wesson  that  day,  and 
that  be  saw  a  boy  get  hurt  by  a  car  running 
over  him,  and  that  it  was  a  car  nearer  the 
caboose  than  the  engine.  From  a  verdict 
for  plaintiff  for  |2,000,  defendant  appealed. 

Mayes  &  Harris,  for  appellant  Willing  & 
Ramsey,  for  appellee. 

COOPER,  J.  By  the  instructions,  the  court 
below  fairly  and  correctly  submitted  to  the 
Jury  the  principles  of  law  applicable  to  the 
facts  claimed  by  the  parties  plaintiff  and  de- 
fendant to  have  been  by  them,  respectively, 
proved.  The  only  point  upon  which  we  have 
doubted  Is  whether  the  plaintiff  was  entitled 
to  have  submitted  to  the  Jury  the  question  of 
his  freedom  from  contributory  negligence. 
But,  In  view  of  the  fact  that  at  the  time  of 
the  injury  the  plaintiff  was  but  little  above 
tbe  age  of  nine  years,  we  have  reached  the 
conclusion  that  the  inquiry  was  properly  sub- 
mitted to  the  jury.  The  judgment  IB  af- 
firmed. 


WEBB  et  al.  v.  PRIERSON  et  al. 
(Supreme  Conrt  of  MlsslaslppL    April  2,  1804.) 

BxKOUTiox— Claims  of  Third  Fkbsons. 
Where  timber,  cut  and  cribbed,  which  is 
levied  on  under  an  execution  against  the  vendor, 
was  sold  to  claimants  before  the  judgment 
against  the  vendor  was  rendered,  and  the  sale 
is  evidenced  by  a  bill  of  sale,  a  peremptory  in- 
struction for  claimants  is  proper. 

Appeal  ftom  circuit  court,  Tallahatcbio 
county;  R.  W.  Williamson,  Judge. 

"Not  to  be  ofl3iclally  reported." 

Action  by  Frlerson,  Flautt  &  Co.  against 
J.  L.  Webb  &  Co.  From  a  Judgment  for 
claimants,   defendants  appeal    Affirmed. 

At  the  January,  1883,  term  of  the  chxuit 
court  of  Tallahatchie  county,  Miss.,  J.  L. 
Webb  &  Co.  recovered  a  Judgment  against 
H.  R.  Jenkins.  In  a  short  time  thereafter, 
execution  was  Issued  on  said  Judgment,  di- 
rected to  the  sheriff  of  Tallahatchie  county, 
who  executed  It  by  levying  on  some  ash  and 
cypress  timber  in  the  possession  of  Jenkins, 
who  had  cut  and  cribbed  it  in  Leflore  county. 
Appellees  claimed  the  timber  by  virtue  of  a 
sale  to  them  of  said  timber  by  Jenkins  lie- 
fore  the  Judgment  was  rendered.  On  tbe 
trial  of  tbe  claimants'  issue,  claimants  pro- 
duced in  evidence  a  bill  of  sale  to  the  tim- 
ber, dated  prior  to  the  rendition  of  said  Judg- 
ment The  court  gave  a  peremptory  Instruc- 
tion to  And  for  the  claimants.  There  was  a 
verdict  and  judgment  accordingly,  from 
which  plaintiffs  appealed. 

S.  R.  Coleman,  for  appellants.  A.  H. 
Longlno,  for  appellees. 

WOODS,  J.  The  all-sufflclent  ground  for 
an  affirmance  of  the  Judgment  appealed  from 
In  this  case  Is  that  before  judgment  In  favor 
of  appellants  against  Jenkins  was  entered, 
the  property  had  been  sold  to  appellees,  and 
title  thereto  fully  vested  In  them.   Affirmed. 


(71  Mlaa.  MZ) 
BRAMLETT  v.  WBTLIN. 
(Supreme  Conrt  of  Mississippi.    April  30, 18M.) 
ExBCCTioK  Salk— Rtohts  or  FuRcaASSB— As- 
signment o»  Lien— Recohd. 

1.  Code  1892,  {  2461,  requiring  the  transfer 
of  a  record  debt  to  be  entered  on  the  record, 
does  not  apply  to  the  transfer  of  a  vendor's 
lien  made  before  the  Code  became  operative. 

2.  A  purchaser  at  an  execution  sale  ac- 
qnires  no  greater  interest  than  the  judgment 
creditor  had. 

Appeal  ftom  chancery  court,  Wilklnstm 
county;   Claude  Plntard,  Chancellor. 

Bill  by  G.  A.  Wetlln  against  D.  O.  Bram- 
lett  and  another.  From  a  decree  fcHr  com- 
plainant defendant  Bramlett  appeals.  Af- 
firmed. 

On  February  2,  1887,  J.  H.  Jones  sold  and 
conveyed  to  F.  A.  Leak  a  certain  tract  of 
land  In  Wllli^lnson  county.  Miss.,  reserving  a 
vendor's  lien  on  the  land  to  secure  the  unpaid 
purchase  money.  The  notes  for  the  pur- 
chase money  were  assigned  by  Jones  to  G. 
lilndenmeyer,  who  assigned  one  of  them,  on 
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whlcb  there  was  a  balance  doe,  to  app^ee, 
Wetlin,  February  7,  VSSI.  A.  B.  Morgan, 
administratrix,  reoovered  a  Judgment  against 
aald  I«ak,  which  was  enrolled.  D.  O.  Bram- 
lett,  appeUant,  purchased  this  Jadsment  from 
A.  B.  Morgan,  lliere  was  no  record  of 
the  assignments  of  the  pondtase  moo^ 
note,  bnt  these  assignmenta  were  made  be- 
fore the  Code  of  1892  went  into  effect, 
and  the  Code  went  into  effect  before  Bram- 
lett  pnrdiased  the  Jodgment.  Bramlett  no- 
tlfled  jMies  that  he  was  negotiaOng  for 
the  poichase  of  the  Jodgment,  and  asked 
him  If  the  pordiase  moaej  aa  the  land 
had  beoi  all  paid.  Jones  replied  that  It 
had  been  paid,  and,  at  Bramlett's  request, 
entered  a  memorandum  on  the  record  so 
stating.  Bramlett  then  purchased  the  Judg- 
ment, had  execution  Issued  on  It,  and  levied 
on  the  land,  and  advertiaed  it  for  sale.  After 
the  land  had  been  advertised,  but  before  sale, 
Bramlett  received  notice  of  WetUn's  dalm. 
The  land  was  sold,  and  Bramlett  purchased 
It.  This  is  a  blU  filed  in  the  chancery  court 
of  WilUnswi  county  by  O.  A.  Wetlin  against 
appellant  and  F.  A.  Leak  to  foredoee  his 
lien.  Leak  did  not  answer,  and  a  decree  tat> 
confeaao  waa  roidered  agslnHt  him.  Bram- 
lett answered,  setting  up  his  purchase  in 
good  faith  tar  value.  There  is  no  conflict  In 
the  testimony.  A  decree  was  rendered  for 
Wetlln,f<Mre<d08lng  his  lien,  from  which  Bram- 
lett apitealed. 

A  Q.  Shanncm,  tor  appellant  J.  H.  Jones, 
tor  appelleft 

CAMPBELL,  a  J.  Bramlett  was  neither 
a  subsequent  creditor  nor  purchaser,  within 
the  meaning  of  section  2461  of  the  Code  of 
1892.  The  statute  has  reference  to  one  who 
becomes  a  creditor  of  the  holder  of  the  sub- 
ject of  the  lien  subsequent  to  the  assignment 
not  noted  on  the  reovd,  or  a  purchaser  for 
value,  without  notice,  of  the  subject  of  the 
lien,  after  the  assignment  By  purchasing, 
Bramlett  got  the  right  of  the  Judgment  cred- 
itor only,  and  he  was  not  a  subsequent  cred- 
itor, but  a  prior  one;  and,  by  purchasing  at 
the  sale  under  the  execntlou,  he  acquired  no 
higher  right,  for  It  has  been  often  decided  in 
this  state  that  a  purchaser  at  execution  sale 
acquires  Just  the  interest  of  the  defendant  in 
the  execution,  subject  to  all  the  equities  of 
third  ];>erBons.  But  section  2461  did  not  ap- 
ply to  the  assignment  involved  In  this  case, 
because  It  was  made  before  the  Code  of  1892 
became  opo-ative,  and  It  had  no  effect  on  the 
I>aBt  transaction.    AfOrmed. 


(104  Ate.    191) 

NASHVILLB.  0.  &  ST.  L.  RT.  CO.  et  al.  v. 

HAMMOND  et  al. 
(Supreme  Court  of  Alabama.    Jane  21.  1894.) 

APPBAI/— REVISW— EjSCTHBST  —  EVIDENOB  —  Ao- 
KNOWLBDOMBNT  OV  DeBDS  —  SomClBNOT —  In- 
STRU0TION8. 

1.  'Where   it  is   dear  from   the  tnnscript 
that  the  qm*  waa  tried  on  other  iaaaea  than 


that  of  the  general  issue,  though  the  pleadlnga 
did  not  show  them,  the  court  will  review  the 
mlings  of  the  trial  court  growing  out  of  audi 
issues. 

2.  In  ejectment,  where  plaintiff  daimi 
through  mnsne  conveyances  from  one  H.,  and 
it  appears  that  H.  went  into  possession  in  the 
year  1851,  and  that  he  and  those  claiming  un- 
do' and  through  him  by  regular  oonveyances 
have  been  in  continaoas  possession  ever  since, 
a  deed  dated  in  the  year  1851,  purporting  to 
convey  land  to  H.,  Is  competent,  when  offered 
merely  as  color  of  title. 

3.  In  ejectment,  in  whidi  an  original  deed 
is  competent  evidotce,  the  record  of  such  deed 
is  admissible,  where  the  party  offering  it  testi- 
fies that  at  one  time  he  had  the  original  in  his 
possession,  hut  did  not  have  it  at  the  time  of 
trial,  and  that  he  had  made  diligent  search, 
and  could  not  find  it  and  did  not  know  where 
it  was. 

4.  In  ejectment  plaintiff  offered  in  evidence 
a  deed  acknowledged  as  follows:  "State  of 
Alabama,  Etowah  County.  Before  me,  P.,  an 
acting  notary  public  in  and  for  said  county 
and  state,  personally  appeared  H.  and  wife,  E., 
with  whom  1  am  personally  acquainted  widi, 
and  they  have,  on  the  day  and  date  the  above 
conveyance  waa  si^ed,  sealed,  and  ddlvered, 
acknowledged  same  to  be  their  voluntary  act. 
This  4th  day  of  December,  in  the  year  1872. 
[Signed]  P.,  Notary  PubUc  &  J.  P."  HM, 
that  it  was  properly  admitted,  in  that,  though 
the  acknowledgment  was  in  some  respects  de- 
fective, the  ngnature  and  certificate  of  the 
magistrate  vas  snffident  as  an  attesdne  wit- 
ness; it  having  been  shown  at  the  trial  that 
he  was  then  dead,  and  his  handwriting  and  the 
geniiinoneas  of  the  signature  having  been  fully 
established. 

5.  A  diarge  that  If  those  under  whom  de- 
fendant daims  went  into  possession  under  gift 
of  right  of  way  from  H..  the  common  source 
of  title  of  plaintiff  and  defendant,  plaintiff  can- 
not recover  unless  be  was  in  possession,  under 
claim  of  right  for  "more  than  10  years"  before 
suit,  is  erroneous,  in  that  under  it  more  than  10 
years  of  adverse  holding  is  necessary. 

6.  A  charge  that  if  W.,  in  consideration 
that  defendant  s  railroad  would  run  the  way  it 
did,  gave  it  a  right  of  way  over  his  land,  tnen 
the  law  implies,  in  the  absence  of  any  agree- 
mmt  deaignating  the  amount,  that  a  strip  100 
feet  in  width  is  meant  la  erroneous. 

7.  A  charge  that  merely  running  a  fence 
across  defendant's  roadbed,  not  then  in  use, 
or  cultivating  the  same  at  broken  intervals, 
does  not.  without  more,  constitute  adverse  pos- 
session in  plaintiff,  is  erroneous,  as  invading 
the  province  of  the  juiT. 

8.  A  charge  assuming  as  true  a  controvert- 
ed fact  is  erroneona 

9.  A  charge  that  if  W.  gave  defendant  a 
right  of  way  over  his  land  if  it  would  build  a 
road  on  a  certain  line,  and  defendant  did  so, 
locating  the  line  of  its  road,  staking  and  cut- 
ting out  the  rl^t  of  way,  grading  the  railroad 
ready  for  ties,  and  completing  it  as  soon  as  it 
was  aide,  suih  grading  of  railroad  and  cat- 
ting out  right  of  way  was  the  commencement 
of  an  adverse  possession  of  the  same  by  defend- 
ant and  that  it  could  not  be  ousted  or  disseised 
by  W.  by  fendng  and  cultivating  said  right 
of  way,  is  erroneous,  where  the  nncontroverted 
evidence  shows  that  the  road  was  not  con- 
structed through  for  25  years  after  tha  line  was 
run  out  and  staked. 

Appeal  from  circuit  court  Etowah  county; 
John  B.  Tally,  Judge. 

Ejectment  by  W.  B.  Hammond  and  others 
against  the  Nashville,  Chattanooga  &  St. 
Louis  Railway  Company  and  another.  From 
a  Judgment  for  plaintiffs,  defendants  appeal. 
AfSrmed. 

This  was  an  action  to  recover  a  certain  de- 
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scnbed  tract  of  land.  The  property  Involved 
«va8  a  8trlp  of  land  about  one-half  mUe  long 
and  60  feet  wide;  being  the  50  feet  next  ad- 
joining one  side  of  the  roadbed  of  the  Ten- 
nessee &  Ckwsa  Railroad  Company,  which 
was  claimed  by  the  defendants  to  be  thu 
right  of  way  of  said  company.  This  road 
was  used  and  operated  by  the  Nashville, 
Chattanooga  &  St  Louis  Railway  Company. 
The  plaintiffs  and  defendants  trace  their  ti- 
tles from  the  same  source.  On  the  trial  of 
the  case,  as  is  shown  by  the  bill  of  excep- 
tions, the  plaintiffs  offered  in  evidence  the 
record  of  a  deed  from  one  Thomas  M.  Bar- 
ker to  Richmond  Hammond,  conveying  the 
property  sued  for,  together  with  other  lands. 
This  deed  was  recorded  in  the  book  of  deeds 
In  the  probate  office  of  Etowah  county.  J. 
D.  Hammond,  one  of  the  plaintiffs,  testified 
that  he,  at  one  time,  had  the  original  of  this 
deed  In  his  possession,  but  did  not  have  it 
at  the  time  of  the  trial;  that  he  had  made 
diligent  search  among  his  papers,  and  could 
not  find  the  said  original  deed,  nor  did  he 
know  where  it  was.  The  defendants  object- 
ed to  the  Introduction  of  the  record  of  said 
deed.  The  court  overruled  their  objection, 
and  allowed  the  deed  to  be  read  to  the  Jury 
as  evidence  of  color  of  title,  and  the  defend- 
ants duly  excepted  to  this  ruling.  This  deed 
bore  date  of  January  17, 1851. 

The  testimony  for  the  plaintiffs  tended  to 
show  that  the  said  Richmond  Hammond 
went  Into  possession  of  the  property  imme- 
diately upon  the  execution  of  the  deed  to 
him,  and  continued  in  possession  thereof  until 
his  son,  W.  C  Hammond,  went  into  posses- 
sion, in  1854  or  1855,  as  owner,  by  direction 
of  said  Hammond,  and  said  W.  C.  Hammond 
continued  to  exercise  acts  of  ownership  over 
said  land  until  the  conveyance  to  him  by 
defendant.  The  plaintiffs  then  offered  to  in- 
troduce in  evidence  a  certified  copy  of  the 
deed  executed  by  said  Richmond  Hammond 
to  W.  0.  Hammond,  March  27,  1861,  convey- 
ing the  land  involved  iu  this  controversy, 
and  which  was  purchased  by  said  Richmond 
Hammond  from  Barker.  Upon  the  defend- 
ants objecting  to  the  certified  copy  on  the 
grounds  that  the  original  had  not  been  ac- 
counted for,  the  plaintiffs  introduced  John  D. 
Hammond  as  a  witness,  who  testified  that 
he  once  had  possession  of  the  original  deed, 
and  had  searched  for  the  same  in  his  house, 
and  through  his  desk  where  his  papers  were 
usually  kept,  but  had  not  been  able  to  find 
the  original;  that  this  original  deed  was  de- 
livered to  him  when  he  purchased  the  lands 
conveyed  therein  from  W.  O.  Hammond. 
Other  witnesses  also  testified  that  at  one  time 
the  said  deed  had  been -in  their  possession, 
and  they  too  had  made  a  thorough  search  for 
the  same,  but  had  not  been  able  to  find  it. 
Upon  this  proof  the  plaintiffs  offered  the  cei^ 
tlfied  copy  in  evidence^  and  the  court  over- 
ruled the  objection  of  the  defendants  that 
the  original  deed  had  not  been  sufficiently  ac- 
counted for,  and  the  defendants  duly  ex- 


cepted. W.  C.  Hammond  went  into  posses- 
sion of  the  lands  conveyed  by  this  deed,  and 
continued  in  possession  thereof  until  he  sold 
the  said  lands  to  J.  D.  Hammond.  The  plain- 
tiffs then  offered  in  evidence  a  deed  from 
said  W.  C.  Hammond  and  wife  to  J.  D.  Ham- 
mond, which  was  executed  on  December  26, 
1872.  The  certificate  of  acknowledgment 
of  this  deed  was  in  the  following  language: 
"The  State  of  Alabama,  Etowah  county. 
Bef(«e  me,  H.  W.  Pickens,  an  acting  notary 
public  in  and  for  said  county  and  state,  per- 
sonally appeared  W.  C.  Hammond  and  wife, 
E.  W.  Hammond,  with  whom  I  am  per- 
sonally acquainted  with,  and  they  have,  on 
the  day  and  date  the  above  conveyance  was 
signed,  sealed,  and  delivered,  acknowledged 
the  same  to  be  their  voluntary  act  This  4th 
day  of  December,  in  the  year  one  thousand 
eight  htmdred  and  seventy-two.  [Signed] 
H.  W.  Pickens,  Notary  Public  &  J.  P."  The 
plaintiffs  introduced  one  L.  B.  Hamlin  as  a 
witness,  who  testified  that  he  imew  H.  W. 
Pickens,  who  certified  to  the  aclcnowledgment 
of  said  deed;  that  the  said  Pickens  was  now 
dead,  and  that  the  witness  was  acquainted 
with  his  handwriting;  and  that  the  signature 
"H.  W.  Pickens,"  to  the  certificate  of  acknowl- 
edgment of  the  deed  offered  in  evidence,  was 
the  handwriting  of  the  said  Pickens.  The 
defendants  objected  to  the  introduction  or 
said  deed  in  evidence  upon  the  ground  that 
there  was  no  sufficient  acknowledgment 
to  the  execution  of  said  deed,  and  no  proof 
that  the  deed  had  been  executed.  The 
court  overruled  this  objection,  allowed  the 
deed  to  be  read  in  evidence,  and  to  this 
ruling  the  defendants  duly  excepted.  Un- 
der this  deed  the  said  J.  D.  Hammond 
went  into  possesion  of  the  property  con- 
veyed therein,  and  continued  in  such  po8se»- 
sion  until  he  conveyed  the  same  on  February 
14,  1876,  to  his  children,  who,  with  said  3. 
D.  Hammond,  are  the  plaintiffs  in  this  suit 
This  deed  from  J.  D.  Hammond  to  his  chil- 
dren was  introduced  in  evidence  without  ob- 
jection. The  evidence  for  the  plaintiffs  tend- 
ed to  show  that  the  said  Hammond  had,  from 
the  date  of  the  execution  of  said  deed,  been 
in  possession  of  the  property,  for  his  wife 
and  children,  up  to  the  time  of  his  wife's 
deatlL, 

The  testimony  for  the  defendants  tended 
to  show  that  this  roadway  was  constructed 
in  1856  and  1857;  that  it  was  built  through 
the  land  of  W.  0.  Hammond,  who  owned 
the  land  at  that  time,  with  his  consent;  that 
the  said  Hammond,  at  the  time  of  the  sur- 
vey of  the  road,  stated  to  the  representa- 
tives of  the  Tennessee  &  Coosa  Railroad 
Company  that  If  they  would  build  the  road 
along  a  certain  route  indicated,  through 
his  property,  he  would  give  them  the  right 
of  way  thereto;  that  in  obedience  to  this 
direction  the  road  was  built  according  to 
the  route  designated,  and  is  now  situated 
thereon;  that  after  the  buildhig  of  the 
roadway  the  said  Tennessee  &  Coosa  Ball- 
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road  Comi>aii7  cleared  its  right  of  way  of 
50  feet  on  each  side  of  the  track,  and  ex- 
ercised such  acts  of  ownership  orer  said 
right  of  way  as  was  customary -for  railroads 
to  do:  and  that  the  said  company  had  been 
In  possession  thereof  from  that  time  to  the 
present.  In  rebuttal  to  this  eyidence,  the 
evidence  for  the  plaintiffs  tended  to  show 
that  neither  of  the  said  Hammonds  had  ever 
conveyed  by  deed  the  right  of  way  of  50  feet 
on  either  side  of  the  track  of  the  Tennessee 
&  Coosa  Railroad  Company,  and  that  nei- 
ther of  them  had  ever  agreed  with  the  rail- 
road company  that  it  should  have  the  right 
of  way  of  50  feet  on  either  side  of  the  track; 
that  the  several  owners  of  the  land  through 
which  this  right  of  way  ran  had  cultivated 
the  land  sued  for  at  different  times;  that 
their  tenants  had  at  times  cultivated  the 
same  np  to  and  including  the  roadbed;  and 
that  they  had  been  in  possession  thereof 
continuously  from  the  date  of  the  execution 
of  the  deed  from  Barker  to  Richmond  Ham- 
mond. 

The  charges  which  were  given  by  the  court 
at  the  request  of  the  plaintiffs  are  not  set 
out  in  the  bill  of  exceptions.  The  defend- 
ants requested  the  court  to  give  the  follow- 
ing written  charges,  and  separately  excepted 
to  the  refusal  to  give  each  of  them  as  asked: 
(1)  "If  the  Jury  believe  from  the  evidence 
that  defendants,  or  those  under  whom  they 
claim,  went  Into  adverse  possession  of  the 
roadbed  and  right  of  way  in  1856  or  1857, 
then  the  fact  that  the  tenants  of  plaintiffs  or 
their  vendors  built  a  fence  across  the  track, 
and  cultivated  said  track  at  intervals,  their 
holding  adverse,  of  itself,  does  not  divest 
the  title  of  defendants,  acquired  by  their 
adverse  holding,  if  the  jury  believe  they 
80  held."  (2)  "If  the  jury  believe  from  the 
evidence  that  those  under  whom  defend- 
ants claim  went  into  possession  of  the  lands 
In  controversy  under  gift  of  right  of  way 
from  William  C.  Hammond,  then  plaintiffs 
cannot  recover,  imless  they  were  in  open, 
notorious,  and  continuous  possession,  under 
a  claim  of  right,  for  more  than  ten  years  be- 
fore the  bringing  of  this  suit"  (3)  "If  the 
Jury  believe  from  the  evidence  that  William 
C.  Hammond,  in  consideration  that  the  rail- 
road would  run  the  way  it  did,  gave  them  a 
right  of  way  over  his  land,  then  the  law  im- 
plies, in  the  absence  of  any  agreement  desig- 
nating the  amount,  that  a  strip  one  hundred 
feet  in  width,  or  60  feet  each  way  from  the 
center  of  the  traclc.  Is  meant"  (4)  "Merely 
running  a  fence  across  the  roadbed  of  de- 
fendants, not  then  in  use.  or  cultivating  the 
same  at  broken  intervals,  does  not  without 
more,  constitute  an  adverse  possession  In  the 
plalntiSB."  (5)  "Plaintiffs  have  not  shown 
such  paper  tltie  as  entitles  them  to  recover, 
nnless  they  were  themselves  In  adverse  pos- 
session of  the  lands  sued  for,  openly,  notori- 
ously, and  continuously,  and  in  hostility  to 
defendants  or  those  under  whom  they  claim, 
for  more  than  ten  years  before  the  bringing 


of  this  suit"  (6)  "If  the  jury  believe  from 
the  evidence  that  defendants,  or  those  under 
whom  they  claim,  put  the  roadbed  and  right 
of  way  where  it  now  stands  in  consideration 
of  the  offer  of  William  Hammond  to  give 
them  the  right  of  way  if  they  would  put  it 
there  Instead  of  at  another  place,  where 
they  had  surveyed  It  then  this  adverse  pos- 
session begun  at  once,  and  is  presumed  to 
continue,  and  the  burden  Is  then  on  plain- 
tiffs to  show  by  a  preponderance  of  evidence 
that  It  has  terminated."  (7)  "If  the  jury 
believe  from  the  evidence  that  at  the  time  of 
the  making  of  the  deed  by  John  D.  Ham- 
mond, in  1876,  to  his  children,  defendants, 
or  those  under  whom  they  claim,  were  in 
adverse  possession,  then  said  deed  is  abso- 
lutely void,  and  plaintiffs  cannot  recover." 
(8)  "If  the  jury  believe  from  the  evidence 
that  at  the  time  of  the  execution  of  the  deed 
from  W.  C.  Hammond  and  wife  to  J.  D. 
Hammond  and  wife,  in  1872,  defendants,  or 
those  under  whom  they  claim,  were  in  ad- 
verse possession,  then  said  deed  is  void  and 
plaintiffs  cannot  recover."  (9)  "The  court 
charges  the  jiuy  that  if  they  believe  from 
the  evidence  that  the  said  W.  G.  Hammond 
gave  the  Tennessee  &  Coosa  Railroad  Com- 
pany a  right  of  way  over  his  land  if  it  would 
build  the  road  on  a  certain  line,  and  the  rail- 
road company  did  locate  the  line  of  its  road 
on  said  line,  did  stake  and  cut  out  the  right 
of  way,  and  did  grade  the  railroad  ready 
for  cross-ties,  and  did  complete  the  railroad 
from  Gadsden  to  GuntersviUe  as  soon  as  it 
was  able,  then  such  grading  of  railroad  and 
cutting  out  right  of  way  was  the  commence- 
ment of  an  adverse  possession  of  the  same 
by  the  railroad  company,  and  It  could  not 
be  onsted  or  disseised  by  W.  C.  Hammond 
by  fencing  and  cultivating  said  right  of 
way.  And  if  the  jury  believe  from  the  evi- 
dence that  the  said  Hammond  did  not  no- 
tify said  company,  either  by  words,  or  some 
other  acts  other  than  the  fencing  and  culti- 
vating said  right  of  way,  then  he  did  not 
hold  the  land  in  adverse  possession  to  Ten- 
nessee &  Coosa  Railroad  Company.  And 
the  same  results  will  apply  to  J.  D.  Ham- 
mond and  the  other  plaintiffs,  if  the  Jury  be- 
lieve from  the  evidence  they  did  nothing 
more  than  rent  out,  fence,  and  cultivate  the 
land,  and  in  such  case  the  verdict  of  the 
Jury  should  be  for  defendants."  (10)  "The 
court  charges  the  jury  that  If  they  believe 
from  the  evidence  that  W.  G.  Hammond 
gave  the  right  of  way  to  the  Tennessee  & 
Goosa  Railroad  Company,  provided  that  the 
company  would  build  the  railroad  on  a  cer- 
tain line,  and  the  company  did  grade  the 
road,  did  cut  the  right  of  way  one  hundred 
feet  wide,  and  put  down  the  pegs,  then  this 
gave  the  company  an  easement  of  right  of 
way  over  said  land,  and  the  same  waa  ad- 
verse to  said  easement  against  said  Ham- 
mond; and  the  fact  that  Hammond  m»ely 
fenced  the  right  of  way.  and  cultivated  the 
same,  then  these  acts  did  not  constitute  an 
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adverse  possession  in  Hammond,  unless  he 
gave  company  notice  that  he  intended  to 
hold  the  right  of  way  adverse  to  company, 
and  held  it  in  adverse  possesion  for  ten 
years;  and,  if  Hammond  has  not  given  snch 
notice,  then  the  railroad  company  could  ter- 
minate such  use  and  possession  of  Ham- 
mond when  it  needed  the  right  of  way  for 
railroad  purposes,  and  in  such  case  the  Jury 
should  find  for  the  defendants." 

O.  B.  Hundley  and  W.  H.  Denson,  for  ap- 
pellants.   Dortch  &  Martin,  for  appellees. 

COLEMAN,  J.  This  is  a  statutory  action  of 
ejectment  instituted  by  appellees  to  recover 
a  certain  parcel  or  strip  of  land  described  in 
the  complaint  The  record  proper  does  not 
contain  any  plea  of  the  defendants.  :  The 
Judgment  entry  is:  "Come  the  parties  by 
attorneys,  and,  issue  being  Joined,  thereup- 
on came  a  Jury,"  etc.  The  presumption  is 
that  Issue  was  Joined  upon  the  general  is- 
sua  There  is  a  recitation  In  the  bill  of  ex- 
ceptions "that  Issue  was  joined  upon  the 
pleas  of  the  statute  of  limitations  of  twenty 
years,  and  of  ten  years,  and  not  guilty." 
Pleadings,  and  the  action  of  the  court  upon 
them,  do  not  constitute  a  part  of  the  bill  of 
exceptions.  They  should  appear  in  the  rec- 
ord proper.  Powell  v.  Henry  (Ala.)  11  South. 
311;  Beck  V.  West,  91  Ala.  312,  9  South.  109; 
Powell  v.  State,  88  Ala.  172,  8  South.  109; 
Steed  T.  Knowles,  97  Ala.  573,  12  South.  75. 
Where  It  is  perfectly  clear  from  the  entire, 
transcript  that  the  case  was  tried  upon  oth- 
er issues  than  that  of  the  general  issue,  al- 
though the  pleadings  did  not  show  tbem, 
this  court  has  reviewed  the  rulings  of  the 
primary  court  grrowing  out  of  such  issue. 
Farmer's  Case  (Ala.)  12  South.  86. 

The  plaintiffs  claim  title  by  mesne  con- 
veyances from  Richmond  Hammond.  The 
evidence  shows  that  Richmond  Hammond 
went  into  possession  in  the  year  1851,  and 
that  introduced  by  the  plaintiffs  tends  to 
show  that  he  and  tiiey  who  claim  under  and 
through  him  by  regular  conveyances  have 
been  in  continuous  possession  ever  since. 
The  court  did  not  err  In  admitting  the  in- 
strument, dated  in  the  year  18S1,  signed  by 
Barlter,  which  purported  to  convey  the  lands 
to  Richmond  Hammond.  It  was  offered 
merely  as  color  of  title.  The  grounds  of  ob- 
jection ar^  hot  stated,  and,  when  considered 
in  connection  with'  the  proof  that  Richmond 
Hammond. went  Into  possession  In  the  year 
1661  -under  his  purchase  from  Barker,  we 
can  see  no  objection  to  It  as  evidence  of  color 
of  title.  The  proof  of  the  loss  of  the  origi- 
nal- deed,  from  Richmond  Hammond  to  W. 
O.  Hammond,  dated  in.  1861,  was  sufficient 
to  authorize  the  introduction  of  a  certified 
copy.  The  court  did  not  enr  in  admitting  the 
certified  copy  of  the  conveyance  recorded  In 
the  probate  office. 

There  was  no  error  in  admitting  in  evi- 
dence the  deed  of  W.  C.  Hammond,  executed 


In  1872,  to  John  D.  Hammond  and  his  wife, 
Fannie  Hammond.  The  acknowledgment,  in 
some  respects,  may  have  been  defective, 
but  the  signature  and  certificate  of  the  mag- 
istrate were  sufficient  as  an  attesting  wit- 
ness. Torrey  v.  Forbes  (Ala.)  10  South.  320; 
Merritt  v.  Phenlx,  48  Ala.  90;  Sharp  v.  Orme, 
61  Ala.  268;  Rogers  v.  Adams,  66  Ala.  600. 
It  was  shown  at  the  trial  that  he  was  then 
dead,  and  his  handwriting  and  the  genuine- 
ness of  the  signature  was  fully  established. 

Declarations  of  a  party  in  possession  of 
land,  of  the  character  in  which  he  holds, 
made  In  good  faith,  are  admissible  in  evi- 
dence upon  an  Issue  of  disputed  ownership, 
no  matter  who  may  be  the  party  to  the  liti- 
gation. Daffron  v.  Crump,  69  Ala.  79;  Jones 
V.  Pelham,  84  Ala.  210,  4  South.  22;  Humes 
V.  O'Bryan,  74  Ala.  64;  Lucy  v.  Railroad,  92 
Ala.  250,  8  South.  806;  Steed  v.  Knowles,  12 
South.  79,  97  Ala.  573.  The  declarations  of 
W.  C.  Hammond,  offered  In  evidence,  come 
within  this  rule.  The  defendants'  evidence 
tended  to  show  that  W.  C.  Hammond  agreed 
In  parol  that,  if  defendants  would  grade 
their  road  on  a  certain  line,  he  would  give 
them  the  right  of  way;  that  in  pursuance  of 
this  agreement  the  defendants,  and  those 
from  whom  they  derive  title,  constructed 
their  railroad  on  the  line  designated;  that 
they  took  possession  of  the  right  of  way, 
100  feet  in  width,  under  said  agreement,  in 
the  year  1854,  and  have  held  adverse,  con- 
tinuous possession  ever  since,  claiming  the 
same  in  their  own  right  This  evidence  is 
controverted  by  the  plaintiffs,  both  as  to  the 
agreement  and  as  to  the  possession.  The 
roadbed  is  not  sued  for,  but  the  complaint 
embraces  the  land  within  50  feet  from  the 
center  of  the  track,  and  to  the  margin  of 
the  roadbed. 

The  charge  given  by  the  court  and  the  in- 
struction given  for  the  plaintiffs,  thou^  ex- 
cepted to,  are  not  in  the  record,  and  we  cannot 
review  them.  Only  the  charges  requested  by 
the  defendant  and  refused  by  the  court  are 
before  us,  and  subject  to  review.  . 

Titles  to  land  do  not  pass  by  a  mere  parol 
gift  and  possession  under  a  parol  gift  for 
a  period  of  time  less  than  10  years  of  ad- 
verse holding  cannot  defeat  a  recovery  by 
the  alleged  donor  or  grantor,  holding  the 
legal  title.  The  plaintiffs'  evidence  showed 
a  legal  title  by  regular  conveyances  from 
W.  G.  Hammond,  and  possession  thereunder 
for  10  years.  In  such  cases  the  burden  is 
on  the  defendant  to  sustain  the  claim  against 
plaintiffs'  paper  title,  acquired  by  convey- 
ance and  possession.  Steed  v.  S^nowlea,  12 
South.  80,  97  Ala.  573.  The  first  charge  re- 
fused is  not  clearly  stated.  As  we  under- 
stand It  the  legal  proposition  Is  that  If  the 
defendants  were  In  adverse  pasaesslon  In 
1856  or  1857,  no  subsequent  possession  of 
plaintiffs,  of  whatever  character  or  length 
of  time,  could  divest  the  defendants  of  any 
right  acquired  by  their  adverse  possession 
held  during  these  years.    Charge  No.  2,  re- 
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fused,  asserts  the  law  contrary  to  what  has 
been  stated.  It  Is  faulty  for  the  further  rea- 
son that  under  It  "more  than  ten  years"  of 
adverse  holding  Is  necessary  to  gire  a  per* 
feet  title.  Charge  No.  3  is  misleading,  and 
for  this  reason  might  have  been  refused. 
It  Is  faulty  in  this:  that  it  asserts  that  a 
grant  of  the  right  of  way  to  a  railroad,  with- 
out description,  implies  that  the  grant  em- 
braces a  width  of  100  feet  In  condemna- 
tion proceedings  the  statute  limits  the  right 
of  way  to  such  "lands  as  may  be  necessary, 
not  exceeding  one  hundred  feet  in  width." 
Code  1886,  {  1580,  subd.  8;  RaUway  Co.  ▼. 
Brown  (Ala.)  13  South.  70.  Charge  4  invades 
the  province  of  the  Jury,  and  asserts  a  con- 
trary proposition  to  that  declared  in  the 
opinion.  Charge  No.  5  was  misleading,  and 
clearly  Invaded  the  province  of  the  jury. 
Charge  No.  6  is  subject  to  the  criticism  placed 
upon  charge  2,  in  that  it  requires  an  adverse 
holding  of  "more  than  ten  years."  It  does 
not  assert  the  law  applicable  to  the  facts  of 
this  case,  where  it  appears  the  defendants 
had  no  paper  title,  and  to  defeat  plaintiffs' 
recovery  it  was  necessary  to  show  a  legal 
titl9  acquired  by  adverse  possession.  The 
proposition  of  law  asserted  in  charge  6  is 
contrary  to  the  principles  declared  in  this 
opinion,  and  is  further  objectionable  in  that 
It  assumes  as  true  a  fact  controverted,— that 
William  Hammond  did  offer  to  give  the 
right  of  way  in  consideration,  etc.  A  charge 
which  instructs  the  Jury  that  their  verdict 
must  be  controlled  by  "a  preponderance"  of 
evidence  may  be  refused.  Vandeventer  v. 
Ford,  60  Ala.  610;  Acklen  ▼.  Hickman,  Id. 
668;  Street  v.  Sinclair,  71  Ala.  111.  Charges 
7  and  8  ignore  the  evidence  tending  to  show 
continuous  possession  by  plaintiffs  from  and 
after  1876  to  1891,— a  period  of  more  than 
10  years.  In  addition,  the  evidence  shows 
that  W.  C.  Hammond  executed  a  deed  in  the 
year  1872,  and  not  1876.  Charges  9  and  10 
were  properly  refused.  They  are  argumenta- 
tive and  misleading,  and  Invade  the  prov- 
ince of  the  Jury.  The  nncontroverted  evi- 
dence shows  that  the  road  was  not  construct- 
ed through  for  about  a  quarter  of  a  century 
or  more  after  the  line  was  run  out  and 
staked.  The  plaintiffs,  if  their  testimony  is 
believed,  exercised  many  acts  of  ownership 
not  predicated  in  the  charge.  We  find  no 
error  in  the  record.    Affirmed. 


CUM  AliL  ts) 

Ex  parte  ELTTON  LAND  CO. 
(Snpreme  -Conrt  of  Alabama.    Jane  22,  1894.) 
Appxalablb  JnDSMCNT— Dbcrbb  in  Action  fob 

DOWEK. 

Where  a  widow  prayed  that  dower  be 
assigned,  that  an  account  of  rents  and  profits 
and  of  the  improvements  be  taken,  and  for  gen- 
eral relief,  and  tlie  conrt  decreed  that  she  was 
entitled  to  the  relief  prAyed,  and  ordered  a  ref- 
erence, such  decree  wag  final,"  within  the  mean- 
ing of  Code,  §  3611. 

Petition  by  the  Elyton  Land  Company  for 
a  writ  of  mandamus  to  compel  William  W. 


Wllkerson,  Judge  of  the  cily  court  of  Bir- 
mingham, Ala.,  to  prescribe  the  amount  of 
an  appeal  bond  in  a  certain  action  to  which 
petitioner  is  a  party,  and  in  which  such 
court  had  rendered  a  certain  decree  adverse 
to  petitioner.   Writ  granted. 

Alex  T.  London,  for  petitioner.  Broolm  & 
Brooks,  for  respondent 

BBICKELL,  0.  J.  Rebecca  E.  Denny  filed 
her  original  bill  In  eqnity  In  the  city  conrt 
of  Birmingham,  against  the  heirs  at  law  of 
her  deceased  husband,  Joab  Bagley,  the 
Elyton  Land  Company,  and  others,  alleging 
that  her  said  husband  died,  intestate.  In 
April,  1875,  seised  in  fee  of  a  described  tract 
or  parcel  of  lands,  of  and  in  which  dower 
had  not  been  assigned  to  her;  that,  after 
his  death,  the  Elyton  Land  Company  bad 
entered  upon  and  taken  possession  of  the 
lands,  and  made  Improvements  thereon;  that 
certain  other  persons,  who  were  made  de- 
fendants, entering  under  said  company,  were 
in  possession  of  parts  of  said  lands,  and  had 
made  improvements  thereon.  The  prayer  of 
the  bill  Is  that  dower  in  the  lands  be  assign- 
ed to  the  complainant;  that  an  account  be 
taken  of  the  mesne  profits  or  rents  of  the 
lands,  from  the  commencement  of  the  pos- 
session of  the  Elyton  Land  Company;  that 
it  be  ascertained  what  parts  of  the  lands 
the  defendants  entering  under  the  company 
occupied,  and  that  an  account  of  the  rents 
and  profits  thereof  be  taken;  that  an  ac- 
count be  taken  of  the  improvements  made 
upon  the  said  lands,  and  by  whom  made; 
that  one-third  of  the  rents  be  decreed  to  be 
paid  the  complainant,  with  the  interest  there- 
on, In  such  proportions  by  the  several  de- 
fendants  as  may  be  deemed  Just;  and  for 
general  relief.  The  city  conrt  rendered  a 
decree  ascertaining  and  declaring  that  the 
husband,  Joab  Bagley,  at  the  time  of  his 
death,  was  seised  in  fee  of  the  lands,  and 
further  declaring  that  the  complainant  was 
entitled  to  the  relief  prayed  for,  and  to  be  en- 
dowed in  and  of  the  lands.  A  reference  was 
ordered  to  ascertain  the  parts  of  the  lands 
which  had  been  granted  by  the  Elyton  Land 
Company  to  the  several  defendants  entering 
under  it;  the  Improvements  these  defendants 
had  severally  made;  whether  dower  by  metes 
or  bounds,  in  these  several  parts  of  the  lands, 
could  be  assigned;  further,  to  take  an  ac- 
count of  the  annual  rents  and  profits  of  the 
remainder  of  said  lands— First  exclusive  of 
the  improvements  thereon  made  after  the 
death  of  the  husband;  second,  including  the 
improvements,— and  to  ascertain  what  part. 
If  any,  of  the  said  lands  is  woodland,  of  but 
little  rental  value.  The  Elyton  Land  Com- 
pany, desiring  to  appeal  from  the  decree  and 
to  supersede  its  execution,  applied  to  the 
Judge  of  the  city  conrt  to  prescribe  the 
amount  of  the  bond  to  be  executed  pursuant 
to  the  statute.  Code,  §  3625.  The  Judge,  not 
deeming  the  decree  final,  authorizing  an  ap- 
peal, refused  to  prescribe  the  amount  of  ttafe 
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bond,  nierenpon  the  company  applied  to 
tbls  court  for  a  mandamus  to  compel  the 
Judge  to  prescribe  the  amount  of  the  bond. 

The  equity  of  the  original  bill  on  which 
the  decree  was  rendered  Involved  the  con- 
currence and  coexistence  of  these  facts:  The 
marriage,  the  seisin  of  the  husband  during 
coverture,  his  death,  and  the  possession  of 
the  lands,  claiming  to  be  tenants  of  the  free- 
hold, by  the  defendants  charged  to  be  in 
possession  and  so  claiming.  These  facts  con- 
stitute the  equity  of  the  case.  They  em- 
brace the  substantial  merits  of  the  contro- 
versy. From  them  arise  the  material  issues 
of  fact  and  of  law  upon  which  the  legal  and 
equitable  rights  of  the  parties  depend.  The 
decree  ascertains  and  declares  the  concur- 
rence and  coexistence  of  these  facts,  and 
from  them  deduces  the  legal  conclusion 
which  is  expressed  that  the  complainant  is 
entitled  to  be  endowed  of  the  lands,  and  en- 
titled to  the  relief  prayed  for  in  and  by 
the  original  bill.  The  decree  thus  settles 
"all  the  equities  of  the  case,"  as  that  term 
Is  employed  in  our  decisions,  leaving  the 
court  to  pursue  such  other  and  ulterior  pro- 
ceedings as  may  be  necessary  to  execute  the 
decree,  securing  to  the  complainant  the  full 
possession  and  enjoyment  of  the  rights  to 
which  she  Is  entitled. 

There  are  certain  interlocutory  orders  or 
decrees  specified  in  sections  3612-3614  of  the 
Code  which  the  court  of  chancery  or  the 
chancellor,  sitting  In  term  time  or  In  vaca^ 
tion,  may  render,  from  which  an  appeal  to 
this  court  may  be  taken.  Excepting  these 
orders  or  decrees.  It  is  only  the  final  decree 
of  the  court  of  chancery  which  will  support 
an  appeal.  Code,  {  3611.  Taken  in  a  strict, 
technical  sense,  the  final  decree  of  a  court 
of  chancery  is  the  sentence  of  the  court, 
finally  and  conclusively  determining  all  the 
matters  in  controversy,  disposing  entirely  of 
the  cause,  leaving  nothing  further  for  the 
court  to  do.  Such  is  not  the  meaning  of  the 
t»m  "final  decree,"  as  it  is  employed  in  the 
statute.  The  test  of  the  finality  of  a  decree 
to  support  an  appeal  is  not  whether  the  cause 
remains  in  fieri,  in  some  respects.  In  the 
court  of  chancery,  awaiting  further  proceed- 
ings necessary  to  entitle  the  parties  to  the 
full  measure  of  the  rights  it  has  been  de- 
clared they  have,  but  whether  the  decree 
which  has  been  rendered  ascertains  and  de- 
clares these  rights.  If  these  are  ascertained 
and  adjudged,  the  decree  Is  final,  and  will 
support  an  appeal.  1  Brick.  Dig.  pp.  88,  90, 
n  85-87;  Jones  v.  Wilson,  64  Ala.  50;  Malone 
V.  Marriott,  64  Ala.  486;  Walker  v.  Craw- 
ford, 70  Ala.  567;  Randle  v.  Boyd,  73  Ala. 
282;  Cochran  v.  Miller,  74  Ala.  50;  Adams  v. 
Sayre,  76  Ala.  609.  We  rupeat,  the  decree 
before  ns  finally  and  conclusively  ascertains 
and  adjudges  the  existence  of  every  mate- 
rial fact  upon  which  the  right  of  the  com- 
plainant to  the  relief  sought  depends.  If  it 
had  been  adjudged  that  any  one  of  these  facta 
did  not  exist,  the  adjudication  would  hare 


been  fatal  to  her  right  to  relief.  The  decree 
adjudging  the  existence  of  these  facts  re- 
moves them  from  the  pale  of  further  contro- 
versy in  the  city  court  The  term  of  that 
court  having  passed,  except  upon  a  petition 
for  rehearing,  filed  within  the  time  pre- 
scribed by  the  rules  of  chancery  practice,  the 
court  is  powerless  to  reconsider  or  modify 
the  decree.    Cochran  v.  Miller,  supra. 

Whether  dower  should  be  assigned  by 
metes  and  bounds,  or  whether  compensation 
should  be  decreed  in  lieu  of  such  assignment; 
which  of  the  defendants  should  be  charged 
with  the  payment  of  rents,  for  what  parts 
of  the  lands,  and  In  what  proportions;  wheth- 
er the  rents  should  be  computed  on  the  ba- 
sis of  the  enhanced  value  of  the  lands  be- 
cause of  the  improvements,  or  without  re- 
gard to  such  improvements,— were  incidents 
consequential  to  the  decree  the  court  had 
rendered,  adjudging  that  the  complainant 
was  entitled  to  be  endowed  of  the  lands, 
essential  to  the  execution  of  that  decree, 
and  to  confer  upon  her  the  possession  and 
enjoyment  of  the  rights  the  decree  adjudged 
she  was  entitled  to  have  and  enjoy.  In  this 
respect  the  decree  bears  a  close  resemblance 
to  the  numerous  decrees  which  have  been 
before  this  court,  and  adjudged  final,  sup- 
porting an  appeal,  though  a  reference  to  the 
register  of  matters  of  account  was  made, 
or  a  reference  to  ascertain  the  amount  due 
the  complainant. 

While  we  are  constrained  to  declare  the 
decree  is  final,  and  will  support  an  appeal, 
we  feel  It  our  duty  to  say  that  It  would  be 
a  better  practice  if  the  courts  exercising 
chancery  Jurisdiction  would  not  render  such 
decrees.  The  puriKMe  of  the  statute  in  limit- 
ing the  right  of  appeal  to  final  decrees  is 
obvious.  It  was  intended  to  save  the  delay 
and  expense  of  several  appeals,  having  the 
whole  case,  and  every  matter  of  controversy 
In  it,  decided  on  a  single  appeal.  The  pur- 
pose of  the  statute  would  be  accomplished 
if  the  chancellor,  or  the  Judge  exercising 
chancery  Jurisdiction,  when  he  reaches  the 
conclusion  that  a  complainant  is  entitled  to 
relief,  would.  In  an  interlocutory  decree,  an- 
nounce the  opinion  formed,  making  such 
other  interlocutory  orders  or  decrees  to  se- 
cure the  complainant  the  full  measure  of  re- 
lief the  case  may  render  necessary,  and 
withholding  a  final  decree  until  these  inter- 
locutory orders  or  decrees  have  been  exe- 
cuted; then,  in  one  final  decree,  adjudicate 
every  disputed  matter,  rendering  the  whole 
revlsable  on  one  appeal.  Thereby  the  cause 
would  be  kept  under  the  control  of  the  court, 
and  there  would  be  but  one  decree,  having 
the  elements  of  finality.  Jones  v.  Wilson, 
supra;  Forgay  v.  Conrad,  6  How.  201.  As 
this  case  stands,  and  as  was  true  of  the 
numerous  cases  to  w^ch  we  have  referred, 
we  have  a  decree  which  Is  partly  final  and 
partly  interlocutory,— final  so  far  as  it  ad- 
Judges  and  determines  the  existence  of  the 
material  facts  on  which  the  right  of  the 
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complainant  to  relief  depends;  Interlocutory 
as  to  the  further  proceedings  which  are  nec- 
essary to  the  execution  of  the  decree.  From 
the  present  decree  an  appeal  lies,  becanse 
the  equities  of  the  case  are  determined  by 
It  Prom  the  decree  which  may  be  render- 
ed hereafter,  on  the  further  proceedings,  an 
appeal  will  also  lie.  And  thus  the  court  Is 
necessitated  "to  revise  litigated  cases  by 
piecemeal,"— a  necessity  which  would  have 
been  avoided  If  the  decree  settling  and  de- 
termining the  equities  of  the  case  had  been 
withheld  until  the  court  was  ready  to  dis- 
pose of  the  case  and  all  matters  of  contro- 
versy it  involves  entirely,  leaving  no  room 
for  further  Judicial  action. 

The  rule  nisi  must  be  made  absolute,  and 
a  peremptory  mandamus  must  issue,  in  ac- 
cordance with  the  prayer  of  the  petition. 


(im  AU.  «n) 

SULLIVAN  V.  SULLIVAN  TIMBER  CO. 

(Supreme  Court  of  Alabama.    June  5,  1884.) 

C0RPOB1.TI0NS — AcTioxs  A01.INST — ^Vendb. 

1.  Under  Const,  art  14,  {  4,  providing  that 
BO  foreign  corporation  shall  do  any  bnsinesa  in 
the  state  without  one  known  place  of  business 
and  an  aathorized  agent  therein,  and  that  such 
corporation  may  be  sued  in  any  county  where 
it  does  bugiaeas,  and  Code,  {  2642,  providing 
that  any  corporation  may  be  sned  in  any  county 
in  which  it  does  business  by  agent  a  foreign 
cori>oration  having  a  known  place  of  bnginess  in 
the  state  is  not  subject  to  a  personal  action  in 
a  county  beyond  such  place  of  business,  unless 
it  was  doing  bnsiness  in  such  county  at  the 
time  suit  was  commenced. 

2.  Care  of  unused  property  and  payment  of 
taxes  thereon,  on  which  payment  is  essential  to 
preserve  the  owner's  title,  are  not  the  trans- 
acting of  business  in  the  county  wiiere  such 

Sroperly  is  situated,  within  Const,  art  14,  g 
,  and  Code,  {  2642,  such  as  will  give  the  courts 
of  such  county  jurisdiction  of  a  personal  action 
against  the  company. 

Appeal  from  circuit  court,  Oonecub  county; 
John  R  Tyson,  Judge. 

Action  by  J.  J.  Sullivan  against  the  Sulli- 
van Timber  Company  on  an  account  stated, 
and  for  worit  and  labor  done.  From  a  Judg- 
ment for  defendant,  plaintiff  appeals.  Af- 
firmed. 

Stallworth  &  Burnett  and  Troy  &  Watts, 
for  appellant.  Gregory  L.  A  H.  T.  Smith, 
for  app^ee. 

BRICKELL,  O.  J.  The  appellant,  by  sum- 
mons and  complaint,  commenced  an  action 
against  the  appellee,  averred  to  be  a  corpora- 
tion under  the  laws  of  the  state  of  Florida, 
doing  business  in  the  county  of  Conecuh. 
Service  of  summons  was  made  in  that  county 
upon  J.  W.  Black,  the  president  of  the  com- 
pany. The  complaint  contains  two  counts,— 
the  one,  for  an  account  stated;  the  other,  for 
work  and  labor  done.  The  defendant  ap- 
peared and  pleaded  in  abatement  alleging 
that  it  had  a  known  place  of  business,  and 
an  aathorized  agent  therein,  in  the  city  of 
Mobile,  and  that,  at  the  time  of  the  com- 


mencement of  the  suit,  it  was  not  doing  busi- 
ness in  the  county  of  Conecuh.  To  this  plea, 
the  plaintiff  demurred,  assigning  three  causes. 
The  first  and  second  were  that  the  plea  did 
not  negative  the  fact  that  the  defendant  was 
doing  business  in  the  county  of  Conecuh 
when  the  contracts  were  made  on  which  the 
suit  is  founded;  the  third,  that  it  did  not 
appear  from  the  plea  that  the  court  had  not 
local  Jurisdiction  of  the  action.  The  de- 
murrer Was  overruled,  and  issue  was  taken 
on  the  plea.  The  defendant  introduced  evi- 
dence showing  that  its  principal  place  of 
bnsiness  was  in  Mobile,  where  it  had  au- 
thorized ngenta.  It  owned  a  sawmill  in  the 
county  of  Escambia,  and  a  railroad  running 
therefrom,  three  or  four  miles  into  the  coun- 
ty of  Conecuh,  and  a  dorick  in  that  county, 
which  had  been  used  for  the  purpose  of  sup- 
plying the  mill  with  logs.  In  consequence 
of  litigation,  the  operation  of  the  mill  had 
been  stopped  prior  to  the  commencement  of 
the  suit,  and  after  its  stoppage  the  company 
had  not  done  any  business  in  Conecuh  coun- 
ty. .  The  plaintiff  Introduced  evidence  show- 
ing that,  at  or  about  the  time  of  the  com- 
mencement of  the  suit,  the  defendant  had  a 
person  in  possession  and  taking  care  of  the 
railroad  and  derrick;  and  that  subsequent 
to  the  commencement  of  the  suit  an  agent 
of  the  company  paid  the  taxes  on  its  proper- 
ty in  Conecuh  county.  This  was  all  the  evi- 
dence, and,  at  the  request  of  the  defendant, 
the  court  instructed  the  Jury  to  find  the 
issne  for  the  defendant  The  rulings  on  the 
demnrrer  and  the  instruction  given  to  the 
Jury  form  the  matter  of  the  assignments  of 
error.  It  is  apparent  the  case  draws  in  ques- 
tion the  construction  of  the  last  clause  of 
the  fourth  section  of  the  fourteenth  article 
of  the  constitution,  and  of  the  statute  (Code 
I  2642).  The  section  of  the  constitution,  in 
its  entirety,  reads:  "No  foreign  corporation 
shall  do  any  business  In  this  state  without 
having  at  least  one  known  place  of  business, 
and  an  authorized  agent  or  agents  therein; 
and  such  corporation  may  be  sued  in  any 
county  where  it  does  business  by  service  of 
process  on  an  agent  anywhere  in  the  state." 
The  statute  reads:  "A  fordgn  or  domestic 
corporation  may  be  sued  in  any  county  in 
which  it  does  business  by  agent"  The  sec- 
tion of  the  constitution  and  the  statute 
(which,  in  so  far  as  It  relates  to  foreign  cor- 
porations, is  merely  afflrmatory  of  the  con- 
stitution) are  remedial.  Intended  to  supply 
defects  or  correct  mischiefs  in  the  pre-exist- 
ing state  of  the  law;  and  in  their  construc- 
tion we  are  to  consider  what  was  the  law  be- 
fore the  constitution  was  adopted  and  prior 
to  the  enactment  of  the  statute,  what  were 
the  defects  It  was  intended  to  supply  or  the 
mischiefs  it  was  intended  to  correct 

By  the  common  law,  to  maintain  a  per- 
sonal action  against  a  corporation,  there  must 
have  been  service  of  process  upon  its  head 
or  principal  officer  within  the  Jurisdiction  of 
the  sovereignty  from  which  corporate  exlst- 
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ence  was  derived.  The  officer  npon  whom, 
in  the  sovereignty  of  Its  creation,  service 
could  be  legally  ^ected,  binding  the  corpora- 
tion, it  may  be,  oould  be  found  in  another 
Jurisdiction,  but  he  was  not  deemed  to  bear 
with  him  his  official  functions,  and  service 
upon  him  there  effected  would  not  bind  or 
affect  the  corporation.  Whatever  of  legal 
proceedings  could  be  pursued  against  the  cor- 
poration elsewhere  than  within  the  sovereign- 
ty of  its  creation  must  have  been  authorized 
by  legislation  of  the  forum  in  which  such 
proceedings  were  instituted.  St  Clair  v. 
Cox,  106  17.  S.  364,  1  Sup.  Ct  354;  Aldrich 
V.  Anchor  Goal  &  Development  Co.  (Or.)  32 
Pac.  756;  McQueen  v.  Manufacturing  Co.,  16 
Johns.  6;  Peckham  v.  Haverhill,  16  Pick. 
274,  286;  Moulin  v.  Insurance  Co.,  24  N.  J. 
Law,  244;  Camden  RolUng-Mill  Co.  v.  Swed« 
Iron  Co.,  32  N.  J.  Law,  15.  Upon  principles 
of  comity,  there  was  acqaiescence  in  the  main- 
tenance of  suits  In  this  state  by  foreign  cor- 
poratipns,  and  the  making  by  them  of  such 
contracts  as  they  had  by  the  law  of  their 
creation  capacity  to  make,  if  tha-eby  our 
own  laws  or  public  policy  were  not  offended. 
Lucas  V.  Bank,  2  Stew.  (Ala.)  147;  Hitch- 
cock T.  Bank,  7  Ala.  386;  Mayor  v.  Rogers, 
10  Ala.  37;  Telegraph  Co.  v.  Pleasants,  46 
Ala.  641;  Eslava  v.  Ames  Co.,  47  Ala.  384; 
Exporting  Co.  v.  Locke,  50  Ala.  332;  Thor- 
Ington  V.  Gould,  50  Ala.  461.  But  there  was 
no  statute  providing  for  or  regulating  suits 
against  them,  except  the  statute  authorizing 
the  issue  of  an  attachment  for  the  seizure 
of  property  belonging  to  them,  found  in  the 
state.  Code  1852,  |  2513;  Rev.  Code  1867, 
{  2838;  Code  1S76,  8  3263;  Code  1886,  §  2940. 
Private  corporations  created  and  organized 
for  the  transaction  of  business  and  the  deri- 
vation of  pecuniary  profits  are  in  this  coun- 
try. It  is  said,  mainly  the  growth  of  the  last 
75  years.  In  McKlm  v.  Odom  (1828)  S 
Bland,  407-418,  It  was  said  by  Bland,  Ch., 
that  no  Instance  of  sach  a  corporation  In 
colonial  times  could  be  found.  Cook,  Stock, 
Stockh.  &  Coi-p.  Law,  {  1.  The  increasing 
number  of  snch  corporations,  and  the  variety 
and  extent  of  the  business  they  were  created 
and  organized  to  transact,  th^  presence  by 
agents,  either  by.  acquiescence  or  by  legisla- 
tive permission,  in  other  states,  in  the  exer- 
cise of  tb61r  general  powers,  making  con- 
tracts, acquiring  and  disposing  of  property, 
rendered  the  roles  of  the  common  law  to 
which  we  have  refrared  the  source  of  fre- 
quent inconvenience  and  injustice,  compel- 
ling a  modification  ct  relaxation  of  them. 
The  principle  came  to  be  accepted  that  If 
a  foreign  corporation  sent  its  agents  into 
another  state,  and  there,  by  acquiescence  or 
legislative  permission  of  the  state,  engaged 
in  the  transaction  of  business,  npon  all  caTises 
of  action  there  arising  it  became  subject  to 
suit  In  such  mode  as  the  law  of  the  state 
provided,  or,  if  there  was  no  special  provision 
for  snch  snits,  in  the  mode  prescribed  for 
suits  against  domestic  corporations  of  like 


charcater.  Moulin  t.  Insurance  Co.,  supra; 
St  Clair  v.  Cox,  supra;  Railroad  Co.  v.  Har- 
ris, 12  Wan.  66;  RaUway  Co.  v.  Whitton, 
IS  WaU.  270;  Ex  parte  SchoUenberger,  96 
U.  S.  868;  Aldrich  v.  Anchor  Coal  &  De 
velopment  Co.,  supra.  But  if  the  corpora- 
tion was  not  engaged  in  the  transaction  of 
business,  or  had  not  property  within  the  state 
wtdch  could  be  reached  by  attachment 
though  its  head  or  principal  officer  may  there 
have  had  his  personal  residence,  or  may  have 
been  found  there  casually,  there  conld  not 
be  a  valid  service  of  process  compelling  It 
to  appear;  and,  without  a  voluntary  appear- 
ance, there  could  be  no  Judgment  rendered 
which  would  bind  or  affect  it  The  period 
of  time  at  which  It  must  have  been  engaged 
In  the  transaction  of  bnsiness  within  the 
state,  to  autliorize  a  personal  action  against 
it,  by  the  service  of  process  on  its  principal 
officer  or  oth&e  agent,  was  the  commence- 
ment of  the  suit  The  fact  that  at  some 
time  anterior,  the  corporation  may  have  been 
engaged  in  business  or  may  have  had  agents 
within  the  state,  and  though,  at  such  time, 
the  contract  was  made,  or  the  cause  of  action 
arose,  on  which  the  suit  was  founded,  was 
not  controlling  or  material.  The  modifica- 
tion or  relaxation  of  the  common-law  princi- 
ple was  rested  upon  the  theory  that  the  cor- 
porati<H>,  by  entering  the  state  by  its  agents, 
engaging  in  the  transaction  of  its  corporate 
business,  gave  to  Itself  "a  species  of  locality 
in  the  nature  of  a  domicile,"  and  was  pre- 
sumed to  have  assented,  to  be  sued  in  the 
courts  of  the  state,  as  if  It  were  a  domestic 
corporation.  RoUing-MiU  Co.  v.  Swede  Iron 
Co.,  supra;  Aldrich  v.  Anchor  Coal  &  De- 
velopment Co.,  supra;  Ex  parte  SchoUen- 
berger, supra.  As  is  well  observed  in  Lati- 
mer V.  Railway  Co.,  43  Mo.  109:  "The  well 
established  and  settled  principle  is  that  to 
give  a  court  Jurisdiction,  a  real  defendant 
against  whom  the  plaintiff  Is  entitled  to  a 
Judgment  must  be  found  and  served  with 
process  within  the  limits  of  the  Jurisdiction, 
or  some  property  or  chose  in  action  of  his. 
must  be  found  there  npon  which  the  court 
can  proceed  in  rem.  Every  attempt  on  the 
part  of  one  nation  or  state,  by  its  legislattire, 
to  grant  Jurisdiction  to  Its  eotirts  over  per- 
sons or  property  not  within  its  territory.  Is 
regarded  elsewhere  as  mere  usurpation,  and 
all  Judicial  proceedings  in  virtue  thereof  are 
held  uttwly  void.  This  proceeds  upon  the 
known  maxim,  'Extra  territorium  Jus  dicentf 
impune  non  paretur.' "  The  presence  of  the 
corporation  'by  Its  agents,  engaged  in  the 
transaction  of  corporate  business,  was  the 
essential  fact  which  drew  it  within  the  Juris- 
.  diction  of  the  courts  of  a  state  other  than 
the  state  of  Its  creation,  to  entertain  a  per- 
sonal action  against  It  The  fact  must  have 
existed  at  the  commencement  of  the  suit  or 
the  Jurisdiction  oould  not  exist  If  the  fact 
did  not  then  exist  there  cotdd  be  no  legal 
service  of  process,  and  there  could  be  no  valid 
operative  Judgment  rendered.    It  was  only 
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by  comity  that  foreign  corporationa  not  en- 
gaged in  Interstate  or  foreign  commerce,  or 
not  tbe  agencies  of  tlie  national  government, 
were  permitted  to  malte  contracts  and  carry 
on  business  within  this  state.  The  state  had 
the  power  to  exclude  them  absolutely,  or  to 
jarescrlbe  the  terms  and  conditions  upon 
which,  within  Its  Jurisdiction,  It  was  per^ 
mlsslble  for  them  to  make  contracts  or  exa- 
'Clse  their  general  powers.  The  first  clause  of 
the  section  of  the  constitution  which  is  un- 
-der  consideration  prescribes  inflexibly,  as  the 
condition  upon  which  a  foreign  corporation 
may  do  business  within  this  state,  that  It 
ahall  have  "at  least  one  known  place  of  busi- 
ness and  an  authorized  agent  or  agents  there- 
in." The  succeeding  clause  declares  that 
'"such  corporations"  (by  which  we  understand 
not  any  and  every  foreign  corp<aati(Hi,  but 
the  corporation  which  has  designated  for 
itself  "a  known  place  of  business  and  an  au- 
thorized agent  w  agents  therein")  may  be 
sued  in  any  county  where  it  does  business. 

When  the  constitution  Is  read  in  the  light 
of  the  pre-existing  law,  we  imderstand  what 
were  the  defects  and  mischiefs  It  is  intended 
to  supply  and  correct,  the  changes  it  .Is  in- 
tended to  make,  .and  the  scope  and  extent 
-of  its  iNrovlslona  By  comity  or  mere  ac- 
quiescence, a  foreign  corporation!  may  not 
now  make  contracts  from  which  it  can  de- 
rive rights  or  benefits,  or  transact  any  part 
-of  the  business  for  which  it  was  organized. 
The  condition  upon  which  it  may  do  business, 
fixed  and  prescribed  by  the  constitution,  is 
inflexible,  and  is  unalterable  by  legislation. 
rarrlMT  v.  Security  Co.,  88  Ala.  275,  7  Sooth. 
200;  Security  Co.  v.  Ingram,  01  Ala.  337,  9 
South.  140;  Nelms  v.  Mortgage  Co.,  92  Ala. 
157,  9  South.  141.  The  corporation,  having 
fixed  for  itself  a  known  place  of  business, 
and  placed  therein  authorized  agents,  there- 
by gives  to  itself  a  locality  or  domicile,  and,  so 
long  as  It  contlnueB  there  to  do  business,  may 
t>e  sued  as  a  domestic  corporation  may  be 
sued  at  its  domicile  or  principal  place  of 
busLaees.  The  liability  to  suit  does  not  now 
rest  upon  the  theory  that  the  corporation,  by 
sending  its  agents  into  the  state  for  the  trans- 
action of  business,  is  presumed  to  consent  to 
be  sued  here.  The  assent  is  expressed  in  the 
-condition  upon  which  It  can  legally  transact 
corporate  business  within  the  state.  It  is 
not  the  purpose  of  the  constitntion  to  con- 
fine the  corporation  in  the  transaction  of  busi- 
ness to  the  locality  or  domicile  it  may  desig- 
nate as  its  "known  place  of  business."  The 
-ccmstitutlon  speaks  In  recognition  of  the 
known  fact  that  the  business  foreign  corpora- 
tions are  created  and  organized  to  transact  Is 
varied,  entering  into  nearly  all  the  Industries, 
commerce,  and  Interests  of  the  cotmtry;  that, 
in  the  course  of  the  transaction  of  its  busi- 
ness, the  corporation  would  probably  send  Its 
agents  Into  other  counties,  beyond  "the  known 
place  of  business"  it  had  de^gnated,  for 
the  transaotlon  of  such  corporate  business 
as  was  intrusted  to  them.     In  such  coun- 


ties, wiiUe  doing  business  there,  the  con- 
stitution subjects  the  corporation  to  suit,  -as 
well  as  within  its  domicile  or  "known  place  of 
business."  But  It  must  be  observed  that  the 
essential  fact  upon  which  the  liability  to  suit 
in  other  counties  depends  is  that  it  "does 
business"  in  such  counties;  as  the  essential 
fact  rendering  it  liable  to  a  personal  action  in 
the  courts  of  the  state  prior  to  the  constitu- 
tioD  was  that  it  was  doing  business  within  the 
state.  The  material  changes  which  the  con- 
stituti<Mi  works  are  that  the  corporation  he- 
comes  liable  to  suit  in  any  county  in  whldi 
It  does  business,  and  the  process  may  be 
served,  compelling  it  to  appear,  upon  an 
agent  anywhere  in  the  state.  The  words  of 
the  statute  are  plain  and  unambiguous.  There 
is  no  room  tor  construction  or  interpretation) 
or  for  an  Inquiry  Into  the  policy  of  the  pro- 
vision or  the  motives  which  it  may  be  sup- 
posed Induced  its  adoption.  It  speaks  of  the 
present,  not  of  the  past  or  of  the  future.  The 
wordiB  "does  business"  are  equivalent  in 
meaning  to,and  expressive  of  thesame thought 
as,  the  words  "doing  business."  Unless  we 
deflect  these  words  from  their  plain  and  usual 
signiflcation,  <Nr  impwt  into  the  constitution 
words  not  found  there,  we  are  conBtralned  to 
the  conclusicHk  that  a  foreign  corporaUca, 
having  a  known  place  of  business  In  the 
state,  is  not  subject  to  a  personal  action  in 
a  county  beycMid  such  place  of  business,  un- 
less, at  the  time  of  the  commencement  of  suit, 
it  was  doing  business  in  such  cormty,  and 
that  It  is  immaterial  that  the  contract  was 
made  or  the  cause  of  action  arose  on  which 
the  suit  is  founded  at  some  past  time,  when 
the  corporation  was  doing  business  in  such 
county.  There  was  no  purpose  to  compel  a 
corporation  to  a  continuance  of  business  at  a 
place  because  at  some  time  it  had  transacted 
business  there.  There  is  not  a  word  found 
in  the  constitution  which  would  Justify  the 
Imputation  of  such  a  purpose  to  its  framers. 
Such  a  purpose  would  as  illy  comport  with 
the  principles  of  natural  Justice  as  a  purpose 
to  constrain  a  natural  person  to  a  continu- 
ance of  a  particular  occupation  because  he 
once  pursued  it,  or  to  its  continuance  In  a 
particiilar  locality  because  be  had  there  pur- 
sued it  With  full  knowledge  that  corpora- 
tions, 'Of  necessity  or  from  mere  convenience, 
are  frequentiy  changing  their  places  of  busi- 
ness, the  provision  of  the  constitution  was 
framed.  The  hardships  oe  Inponveniences 
which  it  Is  supposed  may  result  if  they  are 
not  permanently  subject  to  suit  Id  a  particu- 
lar locality,  upon  causes  of  action  there  aris- 
ing, because  they  had  there  transacted  busi- 
ness, are  the  hardships  or  inconveniences,  and 
no  other,  which  may  result  if  a  natural  per- 
son change  the  county  or  state  of  his  resi- 
dence. The  plea  in  abatement  negatives  the 
fbct  that  .the  corporation,  at  the  commence- 
ment of  suit,  was  doing  business  in  the  coun- 
ty of  Conecuh,  and  affirms  that  It  then  had  in 
the  city  of  Mobile  a  known  place  of  business, 
and  an  authorized  agent  therein.    It  was  not 
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necessary  that  tbe  plea  should  negative  the 
fact  that  the  corporatioa  was  doing  business 
within  the  county  when  tbe  cause  of  action 
arose.  That  fact  la  not,  within  our  view, 
controlling  or  material;  and  the  court  below 
did  not  err  In  oyerrullng  the  demurrers  to  the 
plea. 

When  a  foreign  corporation  "does  business" 
within  the  state,  of  necessity  the  business  is 
done  by  and  through  agents;  and  the  neces- 
sity is  recognized  by  the  constitution  and  by 
the  statute.  It  Is  not  within  the  purview  of 
either  that  the  corporate  organization,  or  Its 
head  or  principal  officer,  will  migrate  Into  the 
state.  The  corporation  dweUs  In  the  sover- 
eignty of  its  creation,  and  Its  organization 
there  remains,  as  defined  and  declared  by  the 
law  from  which  corporate  existence  Is  de- 
rived. It  la  contemplated  that  in  this  state, 
and  In  more  than  one  of  Its  counties,  the  cor- 
poration may  have  a  visible  existence  by  the 
presence  of  agents  authorized  to  act  for  It, 
exercising  such  of  its  powers  as  may  be  In- 
trusted to  them,  making  such  contracts  and 
transacting  such  business  as  may  fall  within 
the  scope  of  the  authority  conferred.  The 
mere  presence  of  an  agent  within  the  state, 
or  within  a  particular  county,  authorized  to 
transact  particular  business,  not  involving  an 
exercise  of  the  corporate  powers  or  fran- 
chises, not  a  part  of  the  business  the  cor- 
pcn-ation  was  created  and  organized  to  trans- 
act, Is  not  within  the  proper  meaning  of  the 
phrases  "do  business"  oe  "does  business," 
as  employed  In  the  constitution  and  the  stat- 
ute. 2  Beach,  Prlv.  Corp.  ||  416,  800;  Mor- 
gan V.  White,  101  Ind.  413;  Clews  v.  Iron 
Co.,  44  Fed.  31;  Bentllf  v.  London,  etc.,  Corp., 
Id.  667;  Carpenter  v.  Alr-Braiie  Co.,  32  Fed. 
434;  St  Louis  Wire-Mill  Co.  v.  Consolidated 
Barb-Wire  Co.,  Id.  802;  TJ.  S.  v.  American 
BeU  Td.  Co.,  29  Fed.  17.  In  Beard  v.  Pub- 
lishing Co.,  71  Ala.  60,  it  was  decided  that 
the  company,  having  an  agent  in  the  state 
to  receive  subscriptions  to  the  newspaper  It 
was  publishing,  and  to  collect  such  subscrip- 
tions, was  not  doing  business,  In  the  mean- 
ing of  the  constitution;  and  It  was  said: 
"There  must  be  a  doing  of  some  of  the  works, 
or  an  exercise  of  some  of  the  functions,  for 
which  the  corporation  was  created,  to  bring 
tbe  case  within  the  clause;"  referring  to  the 
first  clause  of  tbe  fourth  section.  In  Chris- 
tian y.  Mortgage  Co.,  88  Ala.  198,  7  South. 
427,  It  waa  held  that  tbe  prosecution  or  de- 
foise  of  an  action  In  the  courts  of  tbe  state 
Is  not  the  doing  of  business,  vrltbin  tiie  mean- 
ing of  the  constitution;  and  according  to  aU 
the  authorities,  ccmstrulng  similar  constitu- 
tional or  statutory  provisions,  having  In  view 
the  Uke  objects  or  purposes,  there  are  many 
acts  of  business  a  foreign  corpcntition  may 
do  without  coming  within  tbe  constitutional 
or  statutory  provision.  2  Mor.  Prlv.  Corp. 
Sf  661,  662.  Tbe  real  test  Is  that  applied  In 
Beard  v.  Publishing  Co.,  supra,— Is  tbe  cor- 
poration engaged  In  the  transaction  of  busi- 
ness, or  any  part  thereof.  It  was  created  and 


organized  to  transact?  If  It  be,  It  "does 
business,"  within  the  meaning  of  the  constitu- 
tion. If  It  be  not,— If  tbe  act  it  is  doing  or 
has  done  Is  not  within  its  general  powers  and 
franchlses,^t  Is  not  the  business  to  which 
tbe  constitutional  requirement  is  directed. 

When  tbe  suit  was  commenced,  the  com- 
pany had  an  agent  or  employe  in  possession 
and  care  of  the  line  of  railroad  It  had  con- 
structed In  the  county  of  Conecuh,  and  of  the 
machine  It  had  used  In  tbe  loading  of  cars 
with  timber.  The  railroad  and  the  machine 
were  mere  adjuncts  or  appurtenances  to  the 
sawmill  it  had  operated  In  tbe  county  of 
Escambia.  The  operation  of  the  mill  had 
been  suspended,  and  the  railroad  and  ma- 
chine were  unemployed.  The  care  and  pro- 
tection of  unused  property,  or  the  payment 
of  taxes  which  are  a  charge  upon  tbe  pov- 
erty, and  the  payment  of  which  is  essential 
to  tbe  preservation  of  tbe  titie  to  the  owner, 
cannot  be  deemed  the  exercise  of  corporate 
powers  or  franchises,  nor  the  transaction  of 
the  business,  or  any  part  thereof,  for  which 
the  company  was  created  and  organized. 
These  acts  did  not  confer  upon  the  courts 
of  the.  county  jurisdiction  to  entertain  a  per- 
sonal action  against  the  company.  That  ju- 
risdiction, under  the  undisputed  evidence, 
pertained  only  to  "the  known  place  of  busi- 
ness" the  company  had  designated.  We  find 
no  error  In  the  instruction  given  the  jury,  and 
the  judgment  of  the  chrcult  court  must  be 
afilrmed.     Affirmed. 


an  Ala.  eOE) 
SLATER  V.  ALSTON  et  al. 
(Supreme  Court  of  Alabama.    June  20,  1894.) 

EXECDTION— VaLIDITI  OT  BmM. 

Two  executions  were  issued  on  a  Jodg- 
ment  against  defendant;  one  being  sent  to  the 
sheriff  of  C.  county,  and  the  other  to  the  sherMC 
of  S.  county.  The  latter  returned  the  execution 
"Satisfied"  after  the  former  had  levied  on  de- 
fendant's land  and  advertised  it  for  sale,  and, 
the  costs  of  the  levy  and  advertisement  not  hav- 
ing been  paid  by  the  day  advertised  for  the  sale, 
the  former  sold  the  land  to  satisfy  them.  HM, 
that  the  return  and  satisfaction  of  the  judgment 
by  the  sheriff  of  8.  county  was  not  a  satisfaction 
of  the  ^ecution  directed  to  the  sheriff  of  C. 
county,  and  that  the  sale  was  valid. 

Appeal  from  circuit  court,  Choctaw  county; 
James  T.  Jones,  Judge. 

Ejectment  by  James  A.  Slater  against  Mar- 
tin Alston  and  others.  From  a  judgment  tor 
defendants,  plaintiff  appeals.     Reversed. 

The  appellant,  James  A.  Slater,  brought  a 
statutory  action  of  ejectment  on  Septembo: 
16,  189^  against  the  appellees,  for  the  re-' 
covoy  of  certain  lands  specifically  described 
In  the  complaint.  The  def^idants  pleaded 
the  general  issue,  and  the  facts  disclosed  on 
tbe  trial  und^  tbe  Issue  thus  formed  are  suf- 
fldentiy  stated  In  the  opinion.  At  the  re^ 
quest  of  the  defendants,  the  court  gave  the 
general  affirmative  charge  In  their  behalf. 
There  were  verdict  and  judgment  for  the  de- 
fendwtB.     The  plaintiff  on  this  appeal,  pros- 
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«cuted  by  him,  assigns  as  error  the  giving  of 
tbe  general  affirmative  charge  by  the  court 
for  the  defendants. 

R.  P.  Roach,  for  appellant  W.  P.  Glover, 
for  appellees. 

COLEMAN,  J.  The  plaintiff,  Slater, 
brought  suit  In  ejectment  to  recover  cer- 
tain lands  described  in  the  complaint  The 
plaintiff's  title  depends  upon  the  validity 
of  the  sherUTs  deed.  The  material  facts 
are  substantially  as  follows:  George  E. 
Crawford  &  Co.  recovered  a  Judgment 
against  the  defendant  Alston  in  the  cir- 
cuit court  of  Sumter  county  on  the  17th 
day  of  October,  1889;  and  on  the  7th  day 
of  November,  afterwards,  the  dark  of  the 
circuit  court  issued  two  executions,  one  of 
which  was  placed  in  the  bands  of  the  sher- 
iff of  Sumter  county,  and  the  other  sent 
to  the  sheriff  of  Choctaw  county.  On  the 
20th  day  of  December,  1889,  the  sheriff  of 
Sumter  county  returned  the  execution  re- 
ceived by  blm  "Satlsfled  in  full,"  and  on  that 
day  paid  the  money  into  court  Befcve  the 
return  of  the  execution  "Satisfied"  by  the 
sheriff  of  Sumter  county,  the  sheriff  of  Choc- 
taw county  levied  the  execution  received  by 
him  on  the  lands  In  controversy,  and  had  the 
same  advertised  for  sale  in  a  newspaper  pub- 
lished in  Choctaw  county.  Befwe  the  day 
of  sale  the  sheriff  of  Chocta^w  county  was  no- 
tified that  the  judgment  and  costs  recovered 
by  the  plaintiffs  In  execution  had  been  fully 
satisfied,  but  the  additional  costs  which  ac- 
crued in  consequence  of  the  levy  and  adver- 
tisement by  the  sheriff  of  Choctaw  county, 
not  being  included  in  the  bill  of  costs  in- 
dorsed on  the  execution  delivered  to  the  sher- 
iff of  Sumter  coimty,  were  not  paid;  and, 
these  additional  costs  not  having  been  paid 

Sthe  day  advertised  for  the  sale  by  the  sher- 
of  Choctaw  county,  he  proceeded  to  sell  the 
lands  for  such  unsatisfied  costs.  Slater,  the 
plaintiff,  became  the  purchaser  at  the  sher- 
iff's sale,  and  upon  payment  of  the  purchase 
money  the  shoiff  executed  to  him  a  deed.  It 
was  admitted  as  true  that  the  proceedings  of 
the  levy  under  the  execution,  the  advertise- 
ment and  sale  by  the  sheriff,  and  the  deed 
from  the  sheriff,  were  regular  on  theh:  face, 
and  that  the  purchaser.  Slater,  had  no  knowl- 
edge of  the  satisfaction  of  the  Judgment  and 
costs  by  the  sheriff  of  Sumter  county.  In  the 
case  of  Boren  v.  McGehee,  6  Port  (AUu)  4S2, 
it  was  held  "that  an  execnilon  issued  upon  a 
Judgment  which  had  been  satisfied,  but  of 
which  satisfaction  no  entry  is  made  on  the 
record,  is  not  void,  but  voidable  merely." 
This  rule  has  been  declared  in  the  snbse- 
auent  cases  of  Steele  v.  TutwUer,  68  Ala.  110, 
and  Cowan  v.  Sapp,  74  Ala.  44,  47.  "To  au- 
thorize a  recovery  on  a  sh«iff'B  title,  there 
must  be  a  Judgment,  execution,  levy,  and 
Mle,  and  the  execution  of  a  sheriff's  deed." 
Garrington  v.  Richardson,  79  Ala.  101,  104; 
Ware  v.  Bradford,  2  Ala.  676. 
T.15BO.na2a— 60 


The  question  recurs  as  to  whether  the  re- 
turn and  satisfaction  of  the  Judgment  by  the 
sheriff-  of  Sumter  was  In  fact  a  satisfaction 
of  the  execution  In  the  hands  of  the  sheriff 
of  Choctaw  county,  by  whom  the  sale  was 
madew  We  think  not  It  is  not  denied  that 
the  land  had  been  levied  upon  by  the  sheriff 
of  Choctaw  county,  and  duly  advertised,  and 
the  cost  of  advertising  had  accrued  prior  to 
the  satisfaction  of  the  execution  In  the  hands 
of  the  sheriff  of  Sumter  county,  and  had  not 
been  paid.  Code,  8  2908,  requires  the  adver- 
tisement of  land  for  sale  under  execution, 
and  section  666  regulates  the  price  to  be  paid 
for  such  advertisement  It  was  the  doty  of 
the  sh«'iS  to  levy  and  advertise,  and  the 
charges  which  accrued  were  legitimate  costs. 
If  the  sheriff  of  Sumter  county  had  made  the 
levy  and  advertised  the  lands,  any  payment 
to  him  which  did  not  include  such  costs 
would  not  have  satisfied  the  execution,  so  as 
to  prevent  a  sale  for  that  purpose.  The  court 
in  which  the  Judgment  was  obtained  and  to 
which  the  execution  was  returnable,  upon 
motion  and  notice  and  proper  showing,  was 
fully  authorized  to  set  aside  the  sale  and 
quash  the  execution,  but  unless  this  was 
done  the  authority  of  the  sheriff  of  Choctaw 
county  to  sell  the  land  to  satisfy  the  costs 
not  paid  continued  in  force.  Cowan  y.  Sai^, 
74  Ala.  44;  Ray  v.  Womble,  56  Ala.  32; 
Building  Co.  V.  Moore,  9  Port  (Ala.)  679.  The 
sale  of  the  land  was  voidable  upon  motion  of 
the  defendant  in  execution,  seasonably  made, 
in  the  court  to  which  the  execution  was  re- 
turnable, or  he  might  obtain  relief  in  a  court 
of  equity,  upon  prop»  averments  sustained 
by  proof.  Without  some  order  or  decree  va- 
cating the  sale,  the  tiUe  ot  the  purchaser  en- 
titied  him  to  recovo:  the  lands.  This  is  the 
rule  in  this  state,  although  a  different  mle 
prevails  In  some  other  courts.  The  court 
erred  in  giving  the  affirmative  charge  fot  the 
defendant    Reversed  and  remanded. 


(lot  Ala.  4C9) 
McCALLBY  v.  OTEY  et  al. 
(Supreme  Comt  of  Alabama.    June  12,  1884.) 

TENDBR— SCPFICIENCT— DlSmSBAL  OF  APPBAI.— 
ACCEPTANCC  OF  DECREE. 

1.  Payment  Into  court  of  less  than  the 
amount  due  will  not  stop  the  running  of  inter- 

2.  An  appeal  on  the  gronnd  that  the  amount 
paid  into  court  and  adjudged  to  appellant  was 
not  the  full  amount  due  will  not  be  dlBmlased 
because  appellant  withdraws  the  amount  ad- 
judged him  by  such  decree. 

Appeal  from  chancery  court  Madison  coun- 
ty;  Thomas  Cobbs^  Judge. 

Action  by  Octavla  A.  Otey  and  others 
against  Charles  S.  McCalley.  Decree  for 
plaintiffs.     Defendant  appealed.     Modified. 

The  bill  in  this  case  was  filed  by  the  ap- 
pellees against  the  appellant,  and  sought  to 
have  enjoined  a  threatened  sale  of  land  un- 
der a  power  contained  in  a  mortgage,  and 
prayed  to  be  allowed  to  redeem  under  the 
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mortgage.  The  original  bill  was  filed  on 
July  19,  1889.  This  is  tbe  third  appeal  In 
said  cause.  The  facts  of  the  case  are  set 
out  in  full  in  the  last  report  of  the  case, 
as  found  in  12  South.  406.  That  appeal  was 
taken  from  a  decree  of  the  chancellor,  in  not 
allowing  to  the  mortgagee  interest  on  the 
mortgage  debt  after  the  first  tender,  which 
was  made  on  December  31,  1887.  This  court 
reversed  that  decree,  and  decided  that  there 
had  not  been  a  sufficient  tender  to  the  mwt- 
gagee  to  stop  the  payment  of  Interest  on  the 
mortgage  debt,  and  that  be  was  therefore 
entitled  to  Interest  thereon..  On  the  remand- 
ment  of  the  cause,  John  M.  Hampton  was 
examined  orally,  and  testified  that  he  kept 
the  same  amount  of  money  tendered  on  De- 
cember 31,  1887,  In  readiness  to  pay  up  to 
the  time  he  brought  it  into  coinrt  On  cross- 
examination,  he  testified  that  be  had  a  part 
of  the  money  himself,  and  the  balance  of  the 
money  he  obtained  from  his  father;  and  that 
after  the  money  was  refused  when  tendered 
on  December  31,  1887,  and  on  January  2, 
1888,  he  kept  the  money  he  had,  and  returned 
that  which  he  had  obtained  from  his  father. 
This  witness  also  said  that  he  was  willing 
and  prepared  to  pay  the  amount  tendered  to 
McCalley  at  any  time  after  said  tender  of 
December  31,  1887,  up  to  the  time  the  money 
was  paid  into  court,  but  that  he  expected 
to  borrow  a  part  of  the  amount  from  his 
father  to  make  the  payment,  if  the  tender 
was  accepted.  Upon  the  final  submissloil  of 
the  cause,  the  chancellor  decreed  that  the 
amount  paid  into  court,  to  wit,  $1,318.46,  was 
not  sufficient  to  pay  the  sum  due,  computing 
the  Interest  from  the  date  of  the  maturity  of 
the  debt,  from  January  1,  1888;  and  that  the 
amount  tendered  had  not  been  kept  contin- 
ually ready  for  payment  to  the  mortgagee 
ftom  the  date  of  the  tender;  and  that,  there- 
fore, the  complainant  was  liable  for  the  inter- 
est on  the  debt  from  the  date  of  its  maturity 
until  the  money  was  paid  Into  court,  on 
March  21,  1890,  and  computed  the  interest 
due  thoreon.  It  was  further  decreed  that  the 
sum  of  $1,318.46,  which  had  been  paid  into 
'  court,  less  the  cost  of  the  suit,  was  the  prop- 
erty of  Charles  S.  McCalley,  and  the  register 
was  ordered  to  pay  the  same  over  to  him. 
Tills  decree  was  rendered  on  September  23, 
1803.  The  sum  adjudged  by  the  decree  to 
belong  to  said  McCalley  was  paid  ova*  to 
the  attcM-ney  of  said  McCalley,  who  gave  his 
receipt  to  the  register  therefor.  The  decree 
of  the  chancellor  allowing  the  said  Cliarles 
S.  McCaUey,  the  mortgagee,  interest  only  up 
to  March  21,  1890,  the  day  of  the  payment 
of  die  sum  into  court,  is  assigned  as  error  on 
this  appeal,  brought  by  said  McCalley,  his 
contention  being  tliat  he  should  be  allowed 
interest  up  to  the  time  of  the  rendition  of 
the  decree.  After  the  cause  was  brought 
here  on  appeal,  the  apx)ellee  moved  to  dis- 
miss the  said  bill,  on  the  ground  that  the 
appellant,  after  the  rendition  of  the  decree 
from  which  the  appeal  is  taken,  has,  under 


and  by  virtue  of  said  decree,  withdrawn 
from  the  court  the  money  tendered  and  de- 
posited in  the  court  by  the  appellees,  and 
that,  therefore,  the  appellant  has  ratified  said 
decree,  acquiesced  therein,  and  is  estopped 
from  ccmiplaining  of  the  same. 

R.  O.  BrickeU,  W.  A.  Ounter,  and  Law- 
rence Cooper,  for  appellant  Tancred  Betts, 
for  appellees. 

COLEMAN,  X  The  facts  of  the  case  folly 
appear  in  the  opinion  and  report  of  the  case 
in  12  South.  406.  After  the  remandment  of 
the  cause,  the  chancery  court  permitted  the 
Introduction  of  evidence  upon  the  question  of 
tender,  and,  upon  the  submission  of  the  cause 
upon  tills  question,  ascertained  that  the  ten- 
der had  not  l>een  kept  good,  and  decreed  that 
the  amount  paid  into  court  on  the  21st  of 
March,  1890,  was  not  the  amount  due  re- 
spondent The  court  allowed  interest  on  the 
debt  to  the  2lBt  of  March,  1890,  the  date  that 
the  money  was  paid  into  court,  and  refused 
to  allow  interest  to  the  date  of  the  deoree. 
In  this  the  court  erred.  The  amount  paid 
into  court  was  not  the  full  amount  due, 
and  the  respondent  was  umder  no  legal  obli- 
gatl(Mi  to  accept  anything  less  than  his  entire 
debt  The  fact  that  the  complainant  most 
lose  the  Interest  upon  the  money  during  the 
time  It  was  in  court  cannot  be  attributed  to 
any  fault  of  the-  respondent  To  make  a 
plea  of  tmder  available  to  stop  the  accumu- 
lation of  Interest  it  is  indispensable  tliat  the 
entire  amount  due  be  tendered.  The  court 
should  have  allowed  interest  on  the  principal 
($1,200)  to  the  23d  day  of  September,  1803, 
the  date  of  the  rendition  of  the  decree.  The 
motion  to  dismiss  the  appeal  upon  the  ground 
that  the  appellant  had  accepted  payment  of 
the  amount  of  the  decree  of  the  court  must 
be  overruled.  This  case  is  clearly  within  the 
principle  declared  in  the  case  of  Phillips  v. 
Towles,  73  Ala.  406;  1  Brick.  Dig.  p.  104,  { 
308.  The  inrlncipal  ($1,200)  was  admitted  in 
complainant's  bill  to  be  due,  and  it  was 
clearly  shown  that  the  amount  tendered  Iiad 
not  been  kept  good.  Under  no  circumstances 
could  the  appellant  be  entiOed  to  less  than 
that  decreed  him.  In  fact  we  hold  tliat  the 
error  of  the  court  consists  in  not  decreeing  to 
him  the  full  amount  of  bis  claim.  The  case 
of  Hanson  v.  Todd,  96  Ala.  328,  10  South. 
364,  has  no  ai^ilcation,  as  wiU  be  seen  by  an 
examination  of  the  case  of  Phillips  v.  Towles, 
supra,  and  cases  dted.  A  decree  will  be 
here  rendered  in  favor  of  api>ellant  for  the 
further  sum  of  $344,  to  be  paid  with  the  in- 
terest which  may  accrue  to  him  as  a  condi- 
tion precedent  to  the  cancellation  of  the  mort- 
gage  and  the  redemption  of  the  land;  and, 
unless  paid  within  60  days  from  the  rendi- 
tion of  this  decree,  the  appellant  upon  his 
motion  in  the  court  in  wUch  the  cause  is 
pending,  may  have  the  injunction  granted  in 
this  cause,  and  made  perpetual  by  the  chan- 
cery court,  dissolved,  so  that  the  mortgagee 
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(appeUant)  can  proceed  to  foreclose  hla  mort- 
gage or  collect  the  decree  of  tbls  court  In 
his  favor  by  execution,  or  as  he  may  be  ad- 
vised. Corrected  and  rendered  In  part,  and 
remanded. 

BBICKBIA  a  J.,  not  BltUns. 


aOS  Ala.  47!) 

INDEPENDENT  PUB.  CO.  ▼.  AMERICAN 

PEESS  ASS-N. » 
(Supreme  Coort  of  Alabama.    Feb.  14,  1894.) 
Ckbtiorabi— VFben  Libs — Judombkt  of  Jdsticb 

— SBRTICI  of  BDMMOXS  or  CORPORATIOll  —  AB- 

•BNoa  OF  Fboof — Pbtition  for  Writ  —  Svffi- 

OIBNOT — DUOBBTIOK  OF  COUBT. 

1.  Where,  in  an  action  in  Joatioe'a  eoart 
against  a  corporation,  the  return  of  the  oonBtable 
18  "executed  by  summons,"  a  judgment  by  de- 
fault against  defendant,  which  contains  no  en- 
try showing  who  was  serred  with  notice,  a*  re- 
quired by  Code  1886,  i  2657,  is  Toid,  and  eei^ 
tiorari  is  the  proper  remedy.  Stone,  C.  J.,  dia- 
aentlng. 

2.  Code  1866.  t  3406,  proTldlng  that  on  i^ 
peal  from  a  justice  the  case  shall  be  tried  de 
noTO,  witboat  regard  to  any  defect  in  the  sum- 
mons or  other  process  or  proceedings  before  the 
justice,  affords  defendant  no  remedy  for  the  er- 
ror committed  in  such  case.  Stone,  O.  J.,  dis- 
senting. 

3.  Code  1886,  c.  13,  {  3158,  has  not  changed 
the  principles  of  pleading  and  procedure  wUch 
have  always  applied  to  the  writ  of  certiorari,  so 
aa  to  permit  an  issue  of  fact  to  be  made  up  in 
the  supervisory  court  to  supply  an  omission  in 
the  record  proceedings,  or  to  show  that  the  rec- 
ord or  recitals  of  the  court  in  whidi  the  judg- 
ment was  rendered  are  not  true. 

4.  Where  a  transcript  from  a  justice  is  made 
a  iMirt  of  a  petition  by  defendant  for  certiorari 
to  re-view  such  proceedings,  and  the  return  of 
Che  constable  abowa  athrmatiyely  a  want  of  prop- 
er execution  of  the  summons,  and  the  judgment 
fails  to  show  any  proof  of  service  on  defendant, 
such  petitiop  is  not  insuffident,  though  it  fails 
to  show  that  defendant  has  a  good  defense  to 
the  action.  Stone,  C.  J.,  and  Head,  J.,  dissent- 
ing. 

5.  The  discretion  of  a  court  to  grant  the  writ 
of  certiorari  is  exhausted  when  the  writ  is 
granted;  and,  after  the  case  is  brought  before 
the  eoart,  the  petition  must  be  adjudicated  on 
its  merits,  as  shown  by  the  transcript.  Stone,  (X 
J.,  dissenting. 

Appeal  from  circuit  coort,  Madison  county; 
H.  C.  Speake,  Judge. 

Petition,  t^  the  Independent  Publishing 
Company  for  a  wilt  of  certiorari  to  review 
iba  proceedings  of  s  Justice  of  the  peace  In 
rendering  judgment  by  default  against  peti- 
tioner, and  in  favor  of  the  American  Press 
Association.  Prom  a  judgment  sustaining  a 
motion  to  disinlsB  the  writ  theretofore  issued, 
petitioner  appeals.    Reversed  and  rendered. 

On  April  4,  1888,  the  appellant  In  this 
case,  the  Independent  Publishing  Company, 
filed  the  following  petition,  addressed  to  the 
judge  of  probate  of  Madison  county:  "Tour 
petitioner,  the  Independent  Publishing  Com- 
pany, a  corporation  duly  incorporated  under 
the  laws  of  the  state  of  Alabapia,  respect- 
fnllj  shows  that  on  the  23d  day  of  March, 
1888,  a  Judgment  was  rendered  against  your 
petitioner  in  a  certain  cause,  wherein  the 

'Rehearing  paidlng. 


American  Press  Association  Is  plaintiff,  and 
your  petitioner  Is  defendant,  for  the  sum  of 
ninety-one  and  80-100  dollars  debt,  and  two 
and  35-100  dollars  costs,  before  Robert  W. 
Vlgg,  a  Justice  of  the  peace  in  and  for  said 
county  and  state.  Petitioner  avers  that  said 
judgment  was  rendered  by  default  and  with- 
out any  proof  of  service  upon  said  corpora- 
tion, as  the  law  directs  and  requires;  and  pe- 
titions avers  that  it  did  not  enter  any  ai;>- 
pearance  in  said  cause  by  attorney  or  other- 
wise; and  petitioner  further  avers  that  no 
summons  was  served  upon  any  ofilcer  or 
agent  of  said  company,  as  required  by  law. 
A  copy  of  said  judgment  entry  is  herewith 
filed,  marked  'Exhibit  A,'  and  prayed  to  be 
taken  and  considered  as  part  of  this  petition. 
Petitioner  avers  that  ^ecution  has  been  is- 
sued on  said  alleged  judgment,  and  levied 
upon  Its  property;  and  that  after  the  levy 
of  said  execution,  and  on  the  30th  day  of 
March,  1888,  it  filed  the  following  motion  in 
said  cause,  llmdting  Its  appearance  therein  for 
the  purpose  of  said  motion,  viz.:  "The  Amwi- 
can  Press  Association  v.  Independent  Pub- 
Iiahlng  Company.  In  Justice's  Comrt,  Robt 
W.  Figg,  Esqr.,  Madis(»  Co.,  Ala.  Comes 
the  defendant,  and  moves  the  court  to  set 
aside  the  judgment  heretofore  rendered  in 
this  cause,  and,  for  grounds  of  this  motion, 
states  tbat  said  judgment  was  by  default, 
and  no  proof  was  made  of  service  of  the  pro- 
cess, and  that,  therefore,  said  judgment  is 
void.  Said  judgment  was  by  default,  and 
was  entered  and  recorded  without  proof  be- 
ing made  that  the  person  upon  whom  the 
summons  and  complaint  was  served  was  at 
the  time  of  Its  service  such  ofScor  or  agent 
of  said  company  as  process  could  be  served 
upon,  whorefore  said  judgrment  Is  void. 
Humes,  Walker,  Shelley  &  Gordon,  Attorneys 
for  Defendant'  Said  motion  was  on  the 
same  day  denied  and  ova-ruled;  and  plain- 
titt  avers  that  It  has  a  clear  legal  right  to 
have  said  judgment  set  aside,  and  tried  In 
said  justice's  cotut;  and  plaintiff  avers  that 
It  has  Bo  other  adequate  legal  remedy  by  which 
to  obtain  said  clear  legal  right  except  by  the 
common-law  writ  of  certiorari;  and  petitioner 
avers  that  said  Judgment  so  rendered  is  abso- 
lutely null  and  void,  niepremlsesconsidered, 
your  petitioner  prays  that  said  American 
Press  Association  be  made  a  party  defendant 
hereto,  and  that  to  this  end,  subpoena  and 
all  other  needful  process  issue  to  It;  that 
said  Robt  W.  Figg,  justice  of  the  peace,  as 
aforosald,  be  required  to  send  np  to  the  dr- 
colt  bourt  of  said  county  all  the  records,  pa- 
pers, and  proceedings  in  said  cause,  and  that 
he  be  required,  commanded,  and  directed 
to  abstain  ftom  all  further  proceedings 
therein  tmtll  the  further  order  of  said  circuit 
court;  and  your  petitioner  prays  that  said 
Isham  J.  Watklns,  constable  as  aforesaid, 
be  commanded  and  directed  to  abstain  from 
all  fnrtho-  {Kooeedlngs  in  said  cause  until 
the  further  orders  and  directions  of  said 
court;  and  your  petitioner  prays  tbat  upon 
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tbe  bearing  of  this  petition,  that  Bald  judg- 
ment be  vacated,  set  aside,  and  held  for 
naught,  and  be  declared  as  absolutely  null 
and  void;  and  petitions  prays  for  such  oth- 
er, further,  and  different  relief  as  the  facts 
and  equities  of  the  case  may  require."  In 
response  to  this  petition,  the  probate  judge 
ordered  that,  upon  the  petitioner's  enter- 
ing into  a  bond  in  tbe  sum  of  $188.30,  a 
writ  of  certiorari  issue,  in  accordance  with 
the  prayer  of  the  petition.  Tbe  bond  was 
duly  executed,  and  the  writ  of  certiorari  was 
issued  and  executed  upon  the  said  Robert 
W.Flgg,  justice  of  the  peace.  The  American 
Press  Association  moved  the  court  to  dismiss 
and  quash  the  writ  of  certiorari,  which  had 
been  granted,  on  the  following  grounds:  "(1) 
Because  no  notice  was  given  of  the  appllca/- 
tion  for  said  writ  of  certiorari  to  the  Ameri- 
can Press  Association  or  attomey;  (2)  be- 
cause said  writ  of  certiorari  was  granted  in 
a  case  not  authorized  by  law;  (3)  because 
the  Independent  Publishing  Company  was 
represented  by  counsel  on  the  day  set  for 
tbe  hearing  of  said  cause  in  the  justice's 
com't,  applied  for  a  continuance  of  the  cause, 
wbich  was  denied  by  the  court;  (4)  because 
the  said  Independent  Publishing  Company 
bad  the  right  of  appeal  from  said  judgment; 
(5)  because  service  was  made  on  R.  E.  Pettus, 
the  president  of  said  Independent  Publishing 
Company;  (6)  because  there  are  no  errors  of 
law  apparent  on  the  face  of  the  recc^, 
which  require  this  court  to  CMrect"  The 
cause  was  submitted  to  the  court  on  this  mo- 
tion, together  with  the  return  of  the  justice 
of  the  peace  to  the  writ  of  certiorari,  which 
Included  the  summons  and  complaint,  with 
the  Indorsement  by  the  constable  thereon, 
the  judgment  rendered,  and  the  motion  made 
by  the  defendant  to  vacate  and  set  aside  said 
Judgment,  and  the  transcript  of  the  proceed- 
ings in  the  justice's  court  The  court  grant- 
ed the  motion,  and  ordered  the  certiorari  dis- 
missed, and  rendered  judgment  against  the 
defendant  and  the  sureties  on  the  certiwari 
bond.  The  present  appeal  Is  prosecuted  by 
tbe  Independent  Publishing  Company,  and 
the  judgment  of  the  court  In  dismissing  the 
certiorari  Is  assigned  as  OTor. 

Humes,  Sheffey  &  Speake,  for  appellant 
WiiUiam  Richardson,  for  appellee. 

STONE,  0.  J.  The  American  Press  Asso- 
ciation brought  suit  against  the  appellant, 
before  a  justice  of  the  peace,  on  a  money  de- 
mand lees  than  $100.  Tbe  suit  was  institut- 
ed by  summons  and  complaint,  in  statutory 
form,  as  prescribed  in  this  state.  There  was 
a  return  Indorsed  on  the  summons  in  these 
words:  "Executed  by  summons  on  Mar.  15, 
1888.  [Signed]  3.  Watkins,  Con."  Immedi- 
ately below  the  signature  of  the  constable, 
we  find  these  words:  "Summcm  R.  E.  Pet- 
tus, W.  E.  Pettus,  and  M.  O.  Pettus,  incor^ 
porators."  What  these  words  Import  Is  not 
clearly  shown.    It  Is  possible,  if  not  prob- 


able, that  these  were  the  persons  oa  one  or 
more  of  whom  service  was  directed  to  be 
made.  We  cannot,  in  the  teeth  of  the  re- 
turn, suppose  that  service  was  not  made  on 
some  person.  The  Justice  rendered  judgment 
by  default  against  the  Independent  Publish- 
ing Company,  but  he  made  no  note  or  memo- 
randum showing  that  any  proof  was  made 
before  him  as  to  how  or  on  whom  serv- 
ice was  made.  Tbe  defendant  being  a  oor- 
l^oration,  it  follows  that  service  could  be 
made  only  oa.  some  officer  or  agent  of 
the  corporation,  as  prescribed  in  section  2657 
of  the  Code  of  1886.  When  a  corporation 
is  the  party  sued,  there  cannot  be  a  lit- 
eral service  of  process  on  the  defendant 
Only  some  oMcet  or  agent  can  be  summoned. 
Id.  And,  Inasmuch  as  the  court  cannot  ju- 
dicially know  who  are  offices  or  agents  of 
the  corporation,  the  return  of  the  officer, 
"Executed"  or  "Served,"  in  such  case,  does 
not  per  se  prove  that  service  has  been  prop- 
erly perfected.  There  must,  in  addition  to 
the  return  of  s^rlce,  be  independent  proof 
made  that  the  person  served  was  "presi- 
dent," "secretary,"  or  "agent,"  etc.,  as  the 
case  may  be,  to  authorize  a  judgment  by  de- 
fault Eaxbee  y.  Ware,  9  Poi-t  (Ala.)  291; 
Norwood  V.  Riddle,  1  Ala.  195;  Lyon  v. 
Lorant,  S  Ala.  151;  Railroad  Co.  t.  Cole,  6 
Ala.  655;  Railroad  Co.  v.  Whoriey,  74  Ala. 
264;  Insurance  Co.  v.  Fowler,  76  Ala.  372; 
Railroad  Co.  v.  Carr,  Id.  388. 

The  cases  we  have  dted  establish  two 
propositions  by  the  uniform  rulings  of  this 
court:  First  That,  in  suits  against  corpora- 
tions, it  is  error  to  rraider  judgment  by  de- 
fault against  tbe  corporation  on  service  ef- 
fected on  a  person  as  officer  or  agent  of  the 
corporation  without  first  making  proof  that 
he  was  such  officer  or  agent  In  the  absence 
of  such  proof;  It  is  not  shown  that  service 
was  made  on  any  person  the  law  authorizes 
to  receive  service  or  to  represent  the  corpo- 
ration. Second.  A  judgment  rendered  with- 
out such  proof,  though  irregular  and  rev»^- 
ble,  is  not  on  that  account  void.  It  Is  so  far 
a  judgment  that  an  appeal  will  lie  to  review 
it  That  is  shown  by  the  cases  cited  above^ 
to  which  others  might  be  added.  And  in 
those  cases  where  the  requisite  proof  was 
not  shown  to  have  been  made  we  did  not 
pronounce  the  proceedings  void;  we  did  not 
quash  the  proceedings.  We  reversed  and  re- 
manded the  cases,  that  a  further  trial  might 
be  had.  If,  on  such  remandment,  the  nec- 
essary proof  should  be  made,  and  judgment 
again  rendered,  we  apprehend  no  one  woold 
contend  that  such  judgment  would  be  void, 
or  even  reversible.  The  very  remandment  of 
the  cases  for  furth^-  trial  was  the  equivalent 
of  an  affirmation  by  this  court  that  the  pro- 
ceedings were  not  v(rid.  Void  proceedings 
are  never  remanded  for  further  triaL 

Another  argument— possibly  a  stronger  one 
—against  the  contention  that  the  judg.aent 
we  are  considering  Is  void:  Even  after  an- 
l^eals  to  this  court  from  Judgments  of  the 
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lower  courts,  if  there  has  been  a  failure  to 
make  proof  of  Etervlce  of  process  In  cases  re- 
quiring such  proof,  the  courts  appealed  from 
hare  permitted  proof  of  serrioe  to  be  made 
afto:  the  appeal  was  taken,  and  have  amend- 
ed  the  Judgments  nunc  pro  tunc,  showing 
that  proof  of  service  liad  been  made;  and 
tills  court,  on  having  the  amended  judgment 
certified  up  in  obedience  to  certiorari,  has 
uniformly  afiSrmed  such  Judgments.  Mot  the 
judgments  as  originally  appealed  from. 
They  were  erroneous,  and  would  have  been 
reversed.  The  Judgments  affirmed  were  the 
amended  Judgments,— amended  on  proof 
made  after  the  appeals  were  taken.  Moore 
▼,  Horn,  6  Ala.  234;  West  T.  Galloway,  33 
Ala.  306;  Ware  v.  Brewer,  34  Ala.  114;  Wood- 
ward V.  Clegge,  8  Ala.  317;  Cunningham  v. 
Fontaine,  25  Ala.  644;  Harris  v.  Martin,  39 
Ala.  556;  Seymour  v.  Harrow  Co.,  81  Ala. 
250,  1  South.  45.  Could  a  stronger  argument 
be  made  that  Judgments  thus  imperfectly  en- 
tered are  not  void,  but  simply  reversible? 
The  cases  we  liave  cited  arose  on  appeals 
from  Judgments  of  circuit  and  chancery 
courts  to  this,  the  supreme,  court;  while  in 
this  case  the  Judgment  complained  of  as  im- 
pafect  was  rendered  by  a  Justice  of  the 
peace.  But  this  can  make  no  difCerence  in 
the  principles  applicable  to  the  two  classes 
of  cases.  No  argument  can  be  sound  which 
would  attempt  to  draw  a  distinction  between 
defects  of  the  kind  we  are  considering  when 
found  in  the  Judgments  of  courts  of  record, 
and  similar  errors  found  in  Judgments  pro- 
nounced by  Justices  of  the  peace.  Such  de- 
fect or  error  could  not  be  simply  a  reversible 
error  when  found  in  the  Judgments  of  the 
higher  and  more  learned  tribunals,  and  yet, 
when  committed  by  Justices  of  the  peace,  ab- 
solutely destroy  and  annul  the  entire  pro- 
ceeding. To  declare  such  rule  would  estab- 
lish an  unauthorized  distinction  where  no 
difference  can  be  shown.  It  would  declare 
a  severe  rule  of  accuracy  in  proceedings  be- 
fore a  Justice  of  the  peace,  against  the  ex- 
press language  and  policy  of  our  statutes. 
Instead  of  requiring  great  strictness  in  ad- 
judicating justices'  proceedings,  our  statute 
(Code  Ibou,  {  3405)  declares  that,  on  appeals 
from  Justices*  Judgments,  "all  such  cases 
must  be  tried  de  novo,  and  according  to  eq- 
uity and  justice,  without  regard  to  any  de- 
fect in  the  summons,  or  other  process,  or  pro- 
ceedings l)efore  the  Justice."  This  statute, 
without  material  change,  has  been  the  law 
of  this  state  ever  since  December  14,  1818, 
when  the  act  "to  regulate  the  proceedings  in 
the  courts  of  law  and  equity  in  this  state" 
was  approved.  Toulm.  Dig.  p.  186,  i  36,  on 
page  189.  See,  also.  Id.,  top  page  511,  section 
3.  It  has  been  many  times  passed  upon  In 
this  court  The  statute,  so  long  retained  as 
a  part  of  our  Judicial  system,  clearly  shows 
that,  in  reviewing  or  passing  upon  Justices' 
proceedings,  only  such  defects  as  deprive 
parties  of  their  Just  and  equitable  rights 
can  t>e  regarded  as  entitled  to  cooslderatioa. 


Ralboad  Co.  v.  Seale,  59  Ala.  608;  Abraham 
V.  Alford,  64  Ala.  281;  Bums  v.  Howard,  68 
Ala.  352;  Harsh  v.  Hefiin,  76  Ala.  499;  Solo- 
mon V.  Boas,  49  Ala.  198. 

Let  us  present  this  argument  in  another 
form.  It  cannot  be  questioned  that,  in  euact- 
ing  this  healing  clause  of  the  statute  of  18.19, 
the  intention  of  the  legislature  was  not  to 
give  greater  potency  and  effect  to  errors  com- 
mitted in  Justices'  proceedings  than  were 
awarded  to  similar  errors  committed  by 
courts  of  record.  On  the  contrary,  in  declar- 
ing that,  on  appeals  from  Judgments  of  Jus- 
tices of  the  peace,  the  cases  should  be  tried 
de  novo,  without  regard  to  any  defect  in  the 
summons  or  other  process  or  proceedings,  the 
almost  universal  want  of  legal  knowledge  in 
these  inferior  tribunals  was  had  in  contem- 
plation. The  manifest  Intention  was  not  to 
deal  severely  with  proceedings  liad  before 
them;  hence  it  was  declared  that,  on  appeals 
from  their  decisions,  only  questions  of  "Jus- 
tice and  equity"  should  be  inquired  into, 
"without  regard  to  any  defect  in  the  sum- 
mons, oe  other  process  or  proceedings''  that 
may  have  occtured  during  the  progress  of  the 
suit  in  that  court  The  argument  of  appel- 
lant is  that  because  the  legislature  has  taken 
from  It  the  right  to  have  the  error  com- 
plained of  reviewed  and  redressed  on  appeal 
to  a  higher  court  this  necessarily  arms  it  and 
ail  similar  suitors  with  the  right  to  invoke 
the  common-law  writ  of  certiorari;  the  con- 
tention being  tiiat  to  deny  to  it  this  writ  is  to 
withhold  from  it  all  redress  for  this  manifest 
error.  What  is  common-law  certiorari,  and, 
in  the  absence  of  statute,  what  relief  can  be 
granted  undw  it?  "It  is  not  a  writ  of  right 
except  when  made  so  by  statute,  or  when  is- 
sued at  the  instance  of  the  sovereign  power. 
•  •  •  It  will  not  be  granted  unless  re- 
quired to  do  substantial  Justice.  *  *  *  It 
does  not  lie  when  an  appeal,  writ  of  error,  or 
other  mode  of  review  is  given,  *  •  •  Tliis 
writ  does  not  lie  to  correct  mere  irregulari- 
ties in  the  proceedings  of  the  inferior  juris- 
dictions." 3  Am.  &  Eng.  Enc.  Law,  pp.  63, 
64;  2  Walt  Act  &  Def.  136. 137;  City  Coun- 
cil v.  Belser,  53  Ala.  379.  "Tlie  Judgmoat  on 
the  hearing  is  tbiat  the  iHX>ceedings  l>eIow  be 
either  quashed  or  affirmed  in  whole  or  in 
part"  3  Am.  &  Eng.  Enc.  Law,  66;  Town 
of  Camden  v.  Bloch,  66  Ala.  236;  McAllilley 
V.  Horton,  75  Ala.  491.  "But  a  writ  of  com- 
mon-law certiorari  can  only  t>e  availed  of,  to 
review  erroneous  decisions  or  proceedings  of 
Inferior  courts  or  tribunals,  In  cases  where 
there  is  no  other  available  remedy,  and  where 
otherwise  injustice  will  be  done."  2  Wait 
Act  &  Def.  134,  135;  Dean  v.  State,  63  Ala. 
153.  In  the  new  work,  Harris  («  Certiorari 
(section  2),  speaking  of  the  grant  of  this  writ 
that  author  says:  "The  application  is  ad- 
dressed to  the  sound  judicial  discretion  of  the 
judge  or  court  who  may  grant  or  refuse  it 
as  to  him  may  seem  proper  and  right  upon 
the  facts  of  the  particular  case  as  shown  by 
the  petitiiHier."    Before  the  statutory  ameud- 
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ment,  there  was,  under  this  common-law 
■writ,  no  power  to  correct  or  amend  Imperfec- 
tions or  defects.  The  judgment  must  be 
either  an  affirmance  or  a  quashaL 

We  hare  stated  the  principles  which  gov- 
ern the  common-law  'n'rit  of  certiorari,  its 
limits,  and  the  relief  obtainable  unda:  it 
Those  principles  remained  the  law  of  Ala/- 
bama,  at  least  until  February  29,  1870,  when 
the  law  .was  changed  by  statute  approved 
that  day.  Seas.  AcU  1878-79,  p.  160;  Code 
1886,  §1  3158,  3159.  Before  that  time  the 
healing  remedial  statute  of  1819  had  been  in 
force  nearly  60  years.  During  all  that  time  the 
defect  complained  of  in  this  case  was  irreme- 
diable by  process  of  appeal  to  a  higher  court 
If  the  argument  of  appellant  be  sound,  dur- 
ing all  those  years  the  common-law  writ  of 
certiorari  was  open  to  parties  aggrieved  by 
imperfect  entries  of  Judgments  in  Justices' 
courts,— open  to  them  solely  because  the  leg- 
islature, in  attempting  to  heal  such  defects, 
had  denied  to  suitors  the  right  to  avail  them- 
selves of  them  by  process  of  appeal  to  a  court 
of  record.  This  is  so  because,  in  the  absence 
of  that  statute,  a  party  thus  aggrieved  would 
have  had  a  remedy  by  appeal,— an  available 
remedy,  without  resorting  to  this  extraor- 
dinary writ,— and  hence  would  not  have  been 
entitled  to  the  common-law  writ  of  certiorari. 
Bryant  v.  Stearns,  16  Ala.  302;  Benton  v. 
Taylor,  46  Ala.  388;  Dean  v.  State,  63  Ala. 
153;  Crowder  v.  Fletcher,  80  Ala.  219;  Faust 
V.  Mayor,  etc.,  83  Ala  279,  3  South.  771; 
Bailroad  Co.  v.  Christian,  82  Ala.  307,  1 
South.  121;  and  many  authorities  cited.  Can 
it  be  inferred— Is  It  logical  to  infer- that, 
because  the  legislature  interdicted  the  right 
to  revise  such  errors  or  mistakes  on  an  ap- 
peal to  a  higher  court,  they  conferred  the 
right  to  resort  to  common-law  certiorari  In 
such  conditions,— that  inflexible  writ  which 
during  all  that  time  could  only  end  in  afiSrm- 
ing  the  Judgments  of  justices  of  the  peace,  or 
in  declaring  them  null  and  quashing  them? 
Can  remedial  legislation  lead  to  such  de- 
structive results  as  this?  It  is  not  my  inten- 
tion to  comment  at  this  time  on  the  act 
approved  February  12,  1879.  This  case  may 
be  disposed  of  without  any  reference  to  It 

The  Judgment  which  gave  rise  to  this  pro- 
ceeding was  rendered  by  the  Justice  March 
23,  1888.  Soon  afterwards  (March  30,  1888) 
the  defendant  corporation,  the  Independent 
Publishing  Company,  filed  a  written  motion 
before  the  justice  "to  set  aside  the  Judg- 
ment" on  the  following  grounds:  "That  said 
judgment  was  by  default  and  no  proof  was 
made  of  the  service  of  the  process,  and  that, 
therefore,  said  judgment  was  void.  Said 
Judgment  was  by  default,  and  was  entered 
and  rendered  without  proof  being  made  that 
the  person  upon  whom  the  summons  and 
complaint  were  served  was  at  the  time  of 
the  service  such  officer  or  agent  of  the  com- 
pany as  process  could  be  served  upon,  where- 
fore said  judgment  is  void."  The  justice 
overruled  this  motion.  It  will  be  observed 
that  in  this  motion  it  ia  not  denied,  but  is 


impliedly  admitted,  that  there  was  service 
of  the  summons,  and  that  It  was  served  on 
the  proper  person.  The  only  complaint  is 
that  no  proof  was  made  of  the  service,  and 
for  that  reason  it  was  alleged  that  the  judg- 
ment waa  void.  In  the  sworn  petition  tor 
certiorari,  filed  April  4,  1888,  the  defect  com- 
plained of  is  thus  expressed:  "Petitioner 
avers  that  said  judgment  was  rendered  by 
default  and  without  any  proof  of  service  up- 
on said  corporation,  as  the  law  directs  and 
requires;  and  petitioner  avers  that  it  did  not 
enter  any  appearance  In  said  cause,  by  at- 
torney or  otherwise;  and  petitioner  further 
avers  that  no  summons  waa  served  upon  any 
officer  Qc  agent  of  said  company,  as  required 
by  law."  We  may  well  inquire,  why  this 
difference  of  language  bet^-een  the  motion 
made  before  the  justice  to  set  aside  the  judg- 
ment and  the  sworn  application  to  the  court 
for  the  writ  of  certiorari?  In  the  motion  the 
complaint  was,  not  that  there  had  been  no 
service,  but  that  no  proof  had  been  made  of 
the  service.  Was  nqt  that  an  implied  admis- 
sion that  service  had  been  made?  Nor  does 
the  application  tor  the  writ  deny  categorically 
or  by  fair  interiH*etation  that  service  had  been 
made.  Its  language  is:  "Petitioner  further 
avers  that  no  summons  was  served  upon  any 
officer  or  agent  of  said  company,  as  required 
by  law."  Is  this  a  denial  that  service  had 
been  made?  Is  it  not  simply  an  averment 
that  service  was  not  made  in  a  lawful  man- 
ner, thus  undertaking  to  aver  a  legal  con- 
clusion, without  stating  wherein  it  fell  short 
of  legal  requirements?  If  the  last  four 
words,  "as  required  by  law,"  had  been  omit- 
ted, the  sentence  would  be  complete,  and 
would  contain  a  denial  that  any  officer  or 
agent  of  the  company  had  been  served  or 
notified.  The  averment  is  Insufficient  and 
would  be  bad  in  any  form  of  pleading.  IS 
Am.  &  Eng.  Enc.  Law,  567;  2  Brick.  Dig. 
p.  332,  §  32.  It  is  a  cardinal  rule  In  granting 
or  withholding  common-law  certiorari,  as  has 
been  already  said,  that  it  "is  not  a  writ  of 
right,  except  when  made  so  by  statute,  or 
When  issued  at  the  instance  of  the  sovereign 
power;  but  It  rests  in  the  sound  discretion  of 
the  court  to  grant  or  refuse  It  under  the 
circumstances  of  the  case.  It  will  not  be 
granted  unless  required  to  do  substantial  Jus- 
tice." 3  Am.  &  Eng.  Enc.  Law,  63;  DuggMi 
y.  McGruder,  12  Am.  Dec.  527,  and  elaborate 
note;  French  v.  Town  of  Barre,  58  Vt  567. 
5  Ati.  568;  State  v.  Kemen,  61  Wis.  494,  21 
N.  W.  530;  Cobb  v.  Lucas,  15  Pick.  1.  7: 
Hyslop  V.  Finch,  09  111.  171;  Gager  v.  Su- 
pervisors, 47  Mich.  107,  10  N.  W.  186;  Edgar 
▼.  Greer,  14  Iowa,  211. 

The  circuit  court  dismissed  the  certiorari, 
in  response  to  the  motion  made  therefor,  and 
it  is  our  duty  to  presume  that  he  rightiy 
ruled,  unless  error  is  affirmatively  shown. 
In  Harris  on  Certiorari  (section  15)  is  tills  lan- 
guage: "Where  the  writ  is  applied  for,  and 
it  appears  by  the  showing  made  by  the  ap- 
plicant that  no  injustice  has  been  done,  or  is 
likely  to  be  done,  the  writ  should  be  i-efused. 
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altbougli  there  may  be  irregularity  In  the 
proceedings."  Section  55:  "Ttie  issaance  or 
the  refusal  to  iaaue  tlie  common-law  writ  of 
certiorari  is  a  matter  entirely  wltbln  the  dls- 
cretloQ  of  the  court  or  Judge  to  whom  the  ap- 
plication is  made,  and  the  courts  of  New 
York  adhere  to  this  rule  with  commendable  - 
tenacity;  and  when  the  supreme  court  exer- 
cises this  discretion,  either  in  refusing  to 
grant  the  writ  or  in  quashing  the  same,  the 
discretion  will  not  be  reviewed  on  appeal." 
Section  138:  "But,  In  the  exercise  of  that 
discretion,  the  court  will  examine  all  the  cir- 
cumstances; and  if  it  appears  that  substan- 
tial Justice  has  been  done,  without  violating 
any  Important  rules  of  proceedings,  they  will 
refuse  to  grant  the  certiorari,  although  there 
exist  some  technical  or  formal  errors  and 
unimportant  departures  from  the  regular 
rules  of  practice;  and,  upon  such  Inquiry, 
the  court  may  receive  etxtrinsic  evidence,  not 
f<Mr  the  purpose  of  contradicting  the  record,— 
if  that  contains  afSrmatlve  defects,  it  is  in- 
curable,—but  to  supply  omissions,  and  to 
show  that  there  was  a  more  perfect  compli- 
ance with  the  rules  of  law  than  the  record 
shows,  and  that  real  Justice  has  been  done  be- 
tween the  parties."  Section  81:  "This  mo- 
tion [a  motion  to  dismiss]  may  be  interposed 
at  any  stage  of  the  proceedings  in  the  su- 
perior court,  that  court  having  jurisdiction 
over  its  own  writ,  and  having  a  discretion  to 
grant  or  refuse  the  writ  It  Is  a  continuing 
discretion  over  the  writ,  and  the  court  may 
at  any  time  before  final  judgment  quash, 
dismiss,  or  supersede  the  writ."  The  princi- 
ples last  above  quoted  are  fully  sustained  by 
decisions  In  Massachusetts  and  New  Tork,— 
two  states  confessedly  among  the  foremost  in 
reputation  for  Judicial  eminence.  I  think 
them  alike  conservative  and  sound,  and  be- 
lieve they  furnish  a  precedent  it  would  be 
wise  to  follow.  I  think  it  would  be  eminent- 
ly safe  for  us,  like  Massachusetts,  to  hold 
that,  on  trials  under  the  writ  of  common- 
law  certiorari,  proof  may  be  received,  not  to 
disprove  the  truth  of  recited  facts  in  the  re- 
turn made,  "but  to  supply  omissions,  and  to 
show  that  there  was  a  more  perfect  compli- 
ance with  the  rules  of  law  than  the  record 
shows." 

While  this  proceeding  in  certiorari  was 
pending  in  the  circuit  court,  the  Justice  of 
the  peace  who  had  rendered  the  Judgment 
attempted  to  remedy  the  Imperfection  in  the 
Judgment  entry,  but  it  does  not  appear  that 
any  notice  was  given  to  the  Indei)endent 
Publishing  Company  of  such  intended  action. 
He  did  amend  the  entry  on  his  docket  by 
causing  it  to  affirm  that  th»  summons  "was: 
served  on  K.  B.  Pettns,  president  of  the  In- 
dependent Publishing  Company."  He  also 
80  altered  it  as  to  maice  It  declare  that  on 
the  day  set  for  the  trial— March  23,  1888— 
the  Independent  Publishing  Company  ap-' 
peared  by  counsel,  and  moved  for  a  continu- 
ance, on  account  of  the  absence  of  M.  H., 
tta  leading  coimsel.  He  certified  these 
amended  entries,  to  the  circuit  court,  but  the 


court  disallowed  the  am^ided  return,  possi- 
bly Itecause  the  amendment  had  been  made 
without  notice  to  the  adversary  party.  The 
circuit  court  dismissed  the  certiorari,  in  re- 
sponse to  a  motion  made  therefor,  but  the 
particular  ground  stated  above  was  not  spe- 
cially assigned  as  a  reason  therefor.  It  is, 
however,  embraced  in  the  second  of  the 
grounds:  "Because  said  writ  of  certiorari 
was  granted  in  a  case  not  authorized  by 
law."  As  I  understand  and  Interpret  the  lan- 
guage of  the  petition,  it  fails  to  make  a  case 
which  calls  for  a  writ  of  common-law  cer- 
tiorari. True,  we  have  a  statute  which  re- 
quires that,  when  demurrers  are  interposed, 
special  grounds  must  be  assigned,  and  only 
the  grounds  assigned  can  be  considered.  We 
have  no  such  statute  in  reference  to  motions; 
and,  when  a  motion  is  granted  which  would 
have  been  Justified  on  any  ground  or  for  any 
reason,  it  Is  not  material  to  Inquire  whether 
the  correct,  or.  Indeed,  any,  reason  was  as- 
signed for  Invoking  or  granting  the  court's 
action.  A  correct  order  made  will  be  per- 
mitted to  stand,  even  when  an  insufficient 
<x  false  reason  is  given  for  the  making  of  it 
Oreen  v.  Casey,  70  Ala.  417;  Sessions  v.  Boy- 
kin,  78  Ala.  328.  My  own  opinion  is  that 
the  circuit  covrt.  In  the  ex»clse  of  a  sound 
discretion,  rightly  dismissed  the  certiorari, 
for  the  following  reasons:  First  The  peti- 
tion does  not  aver  positively  or  by  fair  inter- 
pretation that  the  summons  was  not  in  fact 
served,  and  served  on  the  proper  agent  or 
officer  of  the  defendant  corporation.  Second. 
It  is  not  claimed  or  averred  that  the  defend- 
ant did  not  have  notice  of  the  suit  and  of  the 
time  set  for  Its  trial;  nor  Is  it  denied  that 
defendant  owed  the  debt  for  which  the  Judg- 
ment was  rendered.  These  should  have  been 
averred  XMsItively;  and.  In  the  absence  of 
such  positive  averment,  the  petition  failed 
to  make  a  case  for  which  the  judge,  in  his 
discretion,  should  have  awarded  or  enter- 
tained a  certiorari.  Third.  If  the  Judgment 
was  unjust  or  for  too  great  an  amount  the 
defendant  could  have  obtained  ample  re- 
dress by  an  appeal  to  a  higha:  court  when 
and  where  he  would  have  been  entitled  to  a 
trial  de  novo  on  the  merits  of  the  case. 
Fourth.- 1  maintain  that  the  statute  of  1819 
(Code  1886,  S  3406)  had  a  broader  policy  and 
aim  than  simply  to  prescribe  that  appeal 
causes  from  Justices'  Judgments  should  "be' 
tried  de  novo,  and  according  to  equity  and 
Justice,  without  regard  to  any  defect  in  the 
summons  or  other  process  or  proceedings  be- 
fore the  Justice."  Its  purpose  was  to  deal 
charitably  with  that  necessary  body  of  mag- 
istracy, because  of  their  known  or  presumed 
want  of  knowledge  of  the  law,  and  to  over* 
look  all  defects  in  their  proceedings,  provided 
the  ends  of  Justice  and  equity  have  been  ac- 
complished. I  cannot  assent  to  the  proposi- 
tion that,  because  the  legislature  took  away 
all  right  to  raise  such  questions  on -appeal 
from  Justices'  .Judgments,  they  thereby  in- 
tended to  arm,  and  did  arm,  suitors  in  those 
Inferior  courts  with  the  power,. by  the  su- 
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pervisory  writ  ot  certiorari,  not  to  reverse 
and  correct  the  erroneous  rulings,  but  to 
quash  and  annul  them,  for  orors  which 
would  only  suffice  to  reverse  the  Judgments 
of  the  higher  courts. 

It  Is  objected  to  the  summation  of  princi- 
ples I  have  declared,  Nos.  1  and  2,  that  the 
defects  In  the  petition  for  certiorari  were  not 
assigned  In  the  motion  as  grounds  for  quash- 
ing or  dismissing  the  certiorari,  and  that  for. 
this  reason  the  circuit  court  erred  in  granting 
the  motion.  I  think  there  is  nothing  in  this 
objection.  When  an  order  is  made  by  the 
court  which  is  correct  in  itself,  having  a 
sufficient  fact  to  rest  on,  it  does  not  matter 
whether  any  reason,  or  even  an  insufficient 
or  erroneous  reason.  Is  assigned  for  the  rul- 
ing. This  is  the  rule  when  the  order  Is  grant- 
ed. It  will  not  be  reversed.  Oreen  v.  Casey, 
70  Ala.  417;  Sessions  v.  Boykln,  78  Ala.  328; 
Ezell  V.  State  (Ala.)  15  South.  810.  When, 
however,  the  motion  la  denied  or  overruled, 
the  rule  is  different  The  court  is  not  bound 
to  look  beyond  the  grounds  specified  in  the 
motion  in  search  of  some  ground  on  which  to 
base  affirmative  action.  If  the  specified 
grounds  contain  no  molt,  the  court  need  not 
look  beyond  them,  but  may  overrule  the 
motion.  In  such  case  it  is  the  fault  of  the 
movant  that  he  does  not  direct  the  attention 
of  the  court  to  the  true  ground  which  entitles 
him  to  relief.  To  hold  otherwise  might  lead 
to  a  reversal,  on  a  ground  which  the  court 
never  considered  or  even  thought  of.  Ses- 
sions V.  Boykln,  78  Ala.  S28;  Baker  v.  Boon 
(Ala.)  13  8mm.  481;  8  Brick.  Dig.  p.  388,  ( 
384. 

If  relief  be  granted  In  this  case.  It  will  es- 
tablish a  precedent  which,  in  my  Judgment, 
win  lead  to  very  disastrous  results.  There 
Is  BO  estimating  the  numb«  of  Judgments 
rendered  by  Justices  of  the  peace  which  are 
so  Incomplete  in  some  respects  as  that,  under 
the  principles  of  the  common-law  writ  of  cer- 
tiorari, if  permitted  to  be  invoked  in  their  se- 
verity, they  would  be  quashed.  Shall  we 
establish  such  precedent?  Can  we  afford  to 
announce  such  doctrine  aa  the  solemn  Judg- 
ment of  this  court? 

Some  ezpressionB  in  Railroad  Go.  v.  Bron- 
num,  11  South.  468,  96  Ala.  461,  are  not  rec- 
oncilable with  some  expressions  in  the  fc»%- 
golng  opinion.  The  o(m:«ctness  ot  the  Judg- 
ment pronounced  by  this  court  in  that  case 
need  not  be  controverted.  The  suit  was 
texMight  against  Morrow,  agent,  and  the  Judg- 
ment was  by  default,  and  against  the  railroad 
company,— an  entire  change  of  parties.  The 
error  was  irremedlaUe,  and  the  Judgment  far 
tally  defective.  The  proceedings  were  right- 
ly quashed.  1  Brick.  Dig.  p.  113,  {  6a  My 
own  oirinion  is  tliat  tiie  Judgment  of  tiie  cir- 
cuit court  ought  to  be  affirmed. 

HEAD,  X,  expresses  his  own  views,  and 
the  remaining  membo's  of  the  court  concur 
In  the  opinion  of  GOLEMAM,  J. 

Bevosed  and  rendered. 


COL^BMAi;,  J.  The  suit  began  in  a  Jus- 
tice's court  against  appellant,  a  corporation. 
The  return  made  by  the  officer  executing  the 
summons  is  as  follows:  "Executed  by  sum- 
mons on  Mar.  15,  188a  [Signed]  J.  Watklns, 
C<on."  Judgment  by  default  was  rendered 
by  the  Justice  against  the  corporation,  but 
there  Is  no  entry  showing  who  was  served 
with  notice,  or  that  the  person  served,  if  any, 
"was  president  or  other  head  thereof,  secreta- 
ry, cashier,  station  agent,  or  any  other  agent 
thereof,"  as  required  by  section  2657  of  the 
Code.  The  defendant  applied  by  petition  to 
the  circuit  court  for  the  common-law  writ  at 
certiorari,  and  prayed  that  the  Judgment  be 
quashed.  There  are  many  decisions  in  our 
court  where,  team  like  irregularities,  cases 
were  brought  to  this  court  by  appeal;  and 
In  every  Instance,  unless  the  defect  was  rem- 
edied in  the  trial  court  by  amendment  nunc 
pro  tunc,  the  case  was  reversed  and  remanded, 
although  the  error  was  apparent  on  the  rec- 
ord. On  appeal  to  this  court  a  Judgment 
merely  reversing  the  cause  was  the  proper 
Judgment  See  following  authorities:  Lyon 
V.  Lorant  3  Ala.  151;  Railroad  Co.  v.  Cole, 
6  Ala.  655;  Railroad  Co.  v.  Whorley,  74  Ala. 
264;  Insurance  Co.  v.  Fowler,  76  Ala.  372; 
Railroad  Co.  v.  Carr,  Id.  388.  In  no  case  re- 
ported, which  we  have  been  able  to  find, 
where  the  defendant  resorted  to  the  common- 
law  writ  of  certiorari  to  redress  the  error, 
was  there  a  Judgment  of  reversal  The  prop- 
er and  only  Judgment  which  could  be  ren- 
dered where  the  cases  were  brought  up  by 
the  common-law  writ  of  certiorari.  Instead 
of  by  appeal,  would  be  a  Judgment  of  af- 
firmance, or  one  quashing  the  Judgment  The 
cases  cited  in  which  the  remedy  Invoked  was 
by  appeal  are  not  authority  to  show  that  a 
like  judgment  of  reversal  merely  would  have 
been  rendered  if  the  common-law  writ  of 
certiorari  had  been  lnv(^ed.  It  needs  no 
argument  to  show— in  fact,  the  proposition  is 
conceded— that  the  remedy  by  the  common- 
law  writ  of  certiorari  was  available  to  reach 
such  a  defect  as  that  which  exists  in  the 
present  case.  At  common  law  and  by  the 
practice  of  this  court,  as  we  have  said,  the 
Judgment  on  the  writ  of  certiorari  would  be 
to  quash 'OT  affirm  the  Judgment  The  ques- 
tion, then,  is  directly  presented  whether  sec- 
tion 3158,  c.  13,  of  the  Code  changes  entlrdy 
the  principles  of  pleading,  rules  of  evidence, 
and  principles  of  procedure  which  have  al- 
ways applied  to  the  common-law  writ  of  cer- 
tiwari,  and  i>ermit  an  issue  of  fact  to  be 
made  up  In  the  supervisory  court  to  supply 
an  omission  In  the  record  proceedings,  or  to 
show  that  the  record  recitals  of  the  court  in 
which  the  Judgmoit  was  rendered  are  un- 
tme.  Chapter  13,  vrbltii  contains  8ectl(» 
3158  of  the  Code,  referred  to  above,  is  one  ot 
general  provision,  and  has  no  more  reference 
to  procedure  in  courts  of  Justice  of  the  peace 
or  courts  of  limited  Jurisdiction  than  in  the 
circuit  or  other  higher  courts  of  record  of  gen- 
eral Jurisdiction.    It  seema  manifest  that  U 
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the  Judgment  had  been  rendered  In  tbe  cir- 
cuit court,  upon  a  like  return  made  by  the 
sheriff,  and  tbe  defendant  bad  applied  to 
this,  court  tor  a  writ  of  c«tlorari  to  bring 
up  the  record,  this  court  would  have  ordered 
the  Judgment  and  proceedings  to  be  certlfled. 
Upon  such  an  cMrder  from  tliis  court,  would 
it  be  possible  for  the  plaintiff  to  make  an  is- 
sue of  fact,  and  have  the  same  tried  and  de- 
termined upon  parol  evidence  in  the  court  be- 
low? That  court  could  have  no  such  power. 
Its  duty  would  be  to  comply  with  the  order 
of  this  court,  and  send  up  the  record  as  it  ex- 
isted. True,  all  courts  have  the  authority  to 
amend  their  records  nunc  pro  tunc  In  proper 
cases,  but  no  issue  of  fact  to  be  established 
by  extrinsic  parol  proof  would  be  permissi- 
ble, nor  could  an  amendment  nunc  pro  tunc 
be  made  upon  parol  proof.  It  seems  dear 
that  the  construction  contended  for  undw 
section  3158  of  the  Code  cannot  be  applied  to 
the  common-law  writ  of  certiorari,  by  which 
a  defect  apparent  on  the  record  in  the  circuit 
or  other  higher  courts  is  sought  to  be  reached 
and  remedied  by  a  writ  from  this  court  We 
think  there  is  another  reason  fatal  to  tbe  con- 
tention. The  only  eTldence  of  tbe  execution 
of  the  summons  is  the  return  of  a  proper 
office.  Although,  under  proper  circumstan- 
ces, a  return  by  the  officer  that  a  summons 
has  been  poisonally  served  may  be  falsified, 
in  no  case  will  a  personal  Judgment  be  up- 
held, in  a  direct  proceeding  questioning  Its 
validity,  in  the  absence  of  record  evidence 
showing  that  tbe  court  had  Jurisdiction  of 
the  defendant.  A  valid  personal  Judgment 
cannot  be  rendered  without  record  evidence 
that  the  defendant  has  been  notified  by  a 
proper  ofllcer  in  a  legal  way.  The  return  of 
the  proper  ofilcer  to  this  effect  is  sufficient 
An  appearance  by  the  defendant  or  by  coun- 
sel in  court,  of  which  there  is  record  evidence, 
is  sufficient;  but  parol  proof  cannot  be  re- 
ceived to  establish  either  the  one  or  the  other. 
Moreover,  the  court  in  which  the  proceedings 
were  had  is  the  only  court  which  has  the  au- 
thority to  amend  its  record  nunc  pro  tunc 
Without  proper  service  or  a  legal  appearance, 
of  which  tlxere  is  record  evidence,  the  court 
is  without  Jurisdiction  of  the  p«:8on.  To 
give  to  section  3158  the  construction  contend- 
ed for  would  be  to  strike  down  all  these  ele- 
mentary principles  and  safeguards  of  the 
law,  and  have  the  effect  to  permit  the  circuit 
court,  upon  parol  proof,  to  amend  the  records 
nunc  pro  tunc  of  the  Justice's  court,  and  tliis 
court  to  amend  the  records  of  the  circuit 
court  upon  parol  evldmce.  It  amounts  to 
this,  and  nothing  lesa  Of  course,  it  must  be 
understood  that  we  are  treating  of  the  com- 
mon-law writ  of  certiorari  granted  in  this 
case  for  error  apparent,  which  Justffled  its 
issuance,  and  not  to  the  statutory  writ  of 
certiorari,  by  which  a  cause  may  be  brought 
from  a  Justice's  court  to  the  circuit  court, 
after  the  five  days  in  vriilch  an  appeal  may 
be  taken  have  exphred,  for  any  sufficient 
cause  showing  why  the  appeal  was  not  prose- 


cated  within  the  time  fixed  by  the  statute.  Up- 
on a  sufficient  showing,  without  reference  to 
any  error  of  record  apparent  the  writ  may 
issue,  and  the  case  be  brought  up.  It  Is  tried 
under  the  statute  de  novo.  But  this  section 
of  tbe  Code  (3405)  can  have  no  reference  to 
tbe  proceedings  under  the  common-law  writ 
of  certiorari,  which  is  granted  only  in  prop- 
er cases  for  err<«  of  record  apparent  upon 
which  tbe  only  proper  Judgment  is  to  affirm 
or  quash  the  proceeding.  Tills  question  has 
been  directly  passed  upon  by  tills  court  Ex 
parte  Madison  Turnpike  Co.,  62  Ai«,  94;  Cam- 
den V.  Blooh,  65  Ala.  236.  It  has  never  been 
held  in  this  state  ttiat  a  trial  de  novo,  upon 
the  merits  of  the  case  ch:  extrln^c  evidence, 
was  permissible  to  supply  an  omission  or  cure 
an  irregularity  apparent  upon  the  record  In 
a  case  brought  up  to  a  superior  court  by  the 
common-law  writ  of  certiorari.  On  the  oth- 
er hand,  the  reverse  has  been  adjudicated 
and  declared  to  be  the  law.  Tbe  very  ques- 
tion arose  in  the  case  of  Camden  v.  Bloch, 
65  Ala.  236.  Other  cases  could  be  cited. 
We  do  not  feel  authorized  to  give  the  statute 
this  construction,  and  more  especially  as  sec- 
tion 3166,  contained  in  chapter  13  of  the 
Code,  provides:  "The  common  law,  as  now 
in  force  In  this  state,  touching  any  of  the 
matters  embraced  in  this  chapter,  is  not  re- 
pealed, but  left  in  full  force."  If  it  be  con- 
ceded that  a  person  has  no  right  to  the  com- 
mon-law writ  of  c^tiorari,  when  he  has  a 
complete  remedy  by  appeal  or  by  the  statu- 
tory certiorari,  we  hold  in  the  present  case 
that  rule  would  would  not  apply,  toe  this 
reason:  For  the  d^ect  in  the  record,  at  com- 
mon law,  the  petitioner  had  the  right  to  liave 
the  Judgment  of  the  supervisory  court  quash- 
ing the  Judgment  of  tbe  lower  court  He 
was  not  required  to  resort  to  any  supposed 
remedy,  the  result  of  which  necessarily  de- 
stroyed this  legal  right  The  common-law 
writ  of  certiorari  was  tbe  only  remedy  left  to 
him  by  which  the  defect  in  the  Judgment 
could  be  reached,  and  a  Judgment  quashing 
it  could  be  rendered.  If  be  resorted  to  an 
appeal,  he  made  himself  a  party,  brought 
himself  into  court  and,  after  being  compelled 
to  secure  the  debt  by  his  appeal  trand  in  or- 
dee  to  obtain  the  appeal,  must  then  submit 
to  a  trial  de  novo,  without  having  a  Judg- 
ment void  for  want  of  legal  notice,  quashed. 
80  long  as  the  return  made  by  the  officer  ex- 
ecuting the  writ  of  summons  in  tbe  Justice's 
court  remained  as  It  was,  and  there  was  no 
proof  showing  the  iwrty  served  was  a  person 
mentioned  in  the  statute  as  a  proper  parson 
upon  whom  service  could  be  rendered,  it  is 
apparent  iqMm  the  record  that  the  Justice's 
court  did  not  have  Jurisdiction  of  the  defend- 
ant, and  the  Judgment  was  impn^erly  ren- 
dered. There  was  no  power  in  the  circuit 
court  to  amend  the  record  brought  up  by  the 
common-law  writ  of  certiorari,  or  to  hear 
parol  proof  to  supply  the  omission  or  cure 
the  defect  The  circuit  court  should  have 
granted  the  petition,  and  quashed  the  Judg- 
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ment  of  the  Justice's  court  Tbe  same  prin- 
ciple was  settled  In  the  case  of  Bailroad  Co. 
V.  Brannum  (Ala.)  11  South.  46S,  and  we  ad- 
here to  tlie  conclusion  reached  in  that  case. 

As  to  the  insufflclency  of  the  petition  and 
the  discretionary  power  of  the  court  to  grant 
or  refuse  the  writ,  we  have  but  to  say  the 
petition,  in  our  opinion,  is  not  subject  to 
criticism  for  insufficiency.  A  complete  tran- 
script of  the  proceedings  before  the  magis- 
trate Is  made  a  part  of  the  petition,  and  was 
before  the  court,  and  the  return  of  the  con- 
stable shows  afflrmatlTely  a  want  of  proper 
execution  of  the  summons,  and  the  Judgment 
fails  to  show  any  proof  of  service  upon  the 
defendant  Looldng  at  the  entire  proceed- 
ings and  Judgmoit  before  the  magistrate, 
there  Is  no  evidence  to  show  that  the  court 
had  Jurisdiction  of  the  person  of  the  de- 
fendant, or  any  authority  to  render  the  Judg- 
ment 

As  to  the  discretion  of  the  court  to  grant 
or  refuse  the  writ,  tills  discretion  was  exer^ 
dsed  when  the  writ  was  Issued.  After  the 
case  had  been  brought  bef(H:«  the  court  the 
petition  was  for  adjudication  upon  its  mer- 
its, as  shown  by  the  transcript  and  record 
from  the  magistrate's  court  In  the  case  of 
Myra  Walden  v.  Imperial  Life  Ins.  Co.,  ap- 
pealed from  Dale  circuit  court,  the  record 
shows  that  Myra  Walden  sued  the  defend- 
ant a  corp<H-atlon,  upon  an  Insurance  policy. 
The  return  of  this  sheriff  is  as  follows:  "Ex- 
ecuted by  serving  a  copy  of  the  within  sum- 
mons and  complaint  on  defendant  this  7th 
day  of  June,  1892."  At  the  spring  term, 
1893,  the  plaintiff  obtained  a  Judgment  by 
default  for  $2,333.35.  At  the  following  term 
of  the  circuit  court  the  defendant  appeared, 
and  moved  the  court  to  set  aside  and  annul 
tbe  Judgment  because  the  defendant  had 
not  been  sirred  with  a  copy  of  the  summons 
and  complaint  as  required  by  law,  and  had 
no  notice  of  the  pendency  of  the  suit  This 
motion  was  granted  by  the  court  and  the 
Judgment  set  aside  and  annulled.  The  plain- 
tiff appealed  the  case  to  this  court  for  re- 
vision, and  submitted  also  a  motion  for  tbe 
writ  of  mandamus  to  require  tbe  circuit 
court  to  set  aside  and  annul  the  order  by 
which  the  Judgment  In  favor  of  the  plain- 
tiff had  been  set  aside  and  annulled,  and  to 
reinstate  the  Judgment  Upon  motion  of  the 
appellee,  this  court  dlnmlssed  the  appeal, 
and  denied  the  motion  fbr  the  writ  of  man- 
damus. The  facts  of  the  case  cited  and  the 
mllng  of  this  court  adjudicated  the  ques- 
tions before  us.  If  the  Judgment  by  default 
was  merely  Irregular,  and  not  void,  the  cir- 
cuit court  had  no  authority,  at  a  subsequent 
term  or  any  other  term,  to  vacate  and  annul 
It  If  the  Judgment  was  merely  irregular, 
this  court  would  have  entertained  the  ap- 
peal, and  reversed  tlie  case.  On  tbe  other 
band,  If  the  Judgment  was  merely  irregular, 
and  not  void,  and  the  circuit  court  had  no 
Jurisdiction  at  a  subsequent  term  to  set  It 
aside  and  vacate  it,  and  if  appeal  would  not 


lie,  then  the  writ  of  mandamus  was  the  pref- 
er remedy,  and  the  circuit  court  would  have 
been  required  to  reinstate  the  Judgment. 
The  very  fact  that  this  court  held  that  nei- 
ther an  appeal  nor  a  mandamus  would  lie 
necessarily  determined  the  proposition  that 
the  Judgment  In  defanlt  was  void,  and  that, 
upon  Its  annulment,  there  was  no  final  Judg- 
ment which  would  support  an  appeal.  The 
questions  are  precisely  the  same  in  principle 
In  both  cases.  The  appeal  In  case  of  Myra 
Walden  v.  Imperial  Life  Ins.  Co.  being  dis- 
missed, it  has  not  been  reported,  but  It  Is  an 
adjudicated  case,  and  as  binding  as  any  other 
decision,  and,  in  our  opinion,  is  right  on  prin- 
ciple. It  was  decided  by  a  full  court  all  oon- 
cniTlng. 

There  was  no  demurrer  or  objecdoa  for  In- 
sufficiency, and  no  motion  to  dismiss  or 
quash  the  writ  as  having  been  improvident- 
ly  granted.  No  such  question  was  before  the 
court  The  writ  was  dismissed  for  some  one 
of  the  reasons  aaslgnied  in  the  motion,  and 
there  Is  but  one  entitled  to  any  consideration, 
and  that  Is  that  the  publishing  company  had 
the  right  to  appeal.  We  have  shown  that 
this  motion  ought  not  to  prevail  This  court 
will  therefore  render  the  Judgment  tbe  cir- 
cuit court  should  have  rendered,  and  set 
aside  and  vacate  the  Judgment  rendered  by 
the  Justice  of  the  peace.  Reversed  and  rm- 
dered. 

HEAD,  J.  I  concur  in  the  opinion  of  tbe 
chief  Justice  that  a  person  seelclng,  by  com- 
mon-law certiorari,  to  avoid  a  Judgment  ob- 
tained against  him,  In  a  case  lil^e  the  pres- 
ent should  show,  in  his  application  for  the 
writ,  that  he  has  a  meritorious  defense  to 
the  action  which  he  had  no  opportunity  to 
make.  My  position  Is  this:  Certiorari  is  a 
discretionary  writ,  designed  to  accomplish 
Justice;  and  although  the  proceedings  of  the 
Inferior  tribunal,  sought  to  be  reviewed, 
which  resulted  In  tbe  Judgment  complained 
of,  abound  in  errors  and  Irregularities  which 
It  Is  tbe  nature  of  this  remedy  to  redress, 
yet  if  it  should  appear  that  the  Jndgmcuc 
sought  to  be  avoided  is  manifestly  the  same 
as  would  have  been  obtained  had  tbe  pro- 
ceedings been  strictly  legal  and  regular,  tbe 
court  would  not  lend  Its  aid,  by  this  discre- 
tionary writ  to  set  it  aside.  It  would  be  op- 
posed to  the  purposes  for  which  the  remedy 
was  invented  (which,  as  I  have  Indicated, 
are  to  enforce  substantial  Justice,  and  pre- 
vent Injustice)  to  permit  It  to  be  used  to 
avoid  proceedings  which  involve  no  real  det- 
riment to  the  party  moving.  This  being  tbe 
spirit  and  purpose  of  certiorari,  I  think  tbe 
applicant  for  it  In  a  case  like  this,  should 
show.  In  his  application,  under  oath,  to  the 
Judge  to  whom  he  applies,  not  only  the  er- 
rors complained  of,  but  as  terms  upon  which 
the  discretion  of  the  Judge  will  be  exercised 
In  favor  of  awarding  the  writ,  that  he  has  a 
meritorious  defense  which  he  had  no  reajson- 
able  opportunity  to  make.   This  Is  the  rule^ 
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as  I  nnderstand  It,  which  equity  has  adopt- 
ed when  her  courts  are  invoked  to  vacate 
Judgments  as  having  been  unlawfully  ob- 
tained; and  the  same  spirit  pervades  our 
several  statutory  provisions  for  reviving  liti- 
gation once  determined  by  final  judgment. 
If  it  be  CMnltted,  the  vrrit  of  certic«ari  will 
be  the  efficient  means  of  setting  litigation  on 
foot,  and  accomplishing  the  vacation  of 
judgments  for  irregularities  which  wrought 
no  substantial  injury  whatever,— ends  op- 
posed to  the  spirit  of  the  remedy.  I  think 
the  judge,  in  granting  the  writ  without  this 
showing,  grants  It  improvidently.  Nor  does 
the  discretion  stop  with  the  judge  who 
awards  the  writ.  When  the  proceeding 
comes  on  before  the  court,  the  court,  if 
moved  thereto,  may  inquire  and  determine 
whether  it  was  improvidently  granted  or  not, 
and,  finding  that  It  was,  may  quash  It  for 
that  reason.  In  the  present  case,  If  my  view 
is  right,  the  petition  is  defective  for  non- 
conformity to  the  rule  I  express.  The  writ 
should  not  have  been  granted  in  the  first 
Instance,  and,  being  granted,  the  court,  if  it 
had  been  moved  thereto,  should  have  quash- 
ed it.  But  no  such  motion  was  made.  The 
parties  tried  the  cause  upon  the  merits  of 
the  proceedings  before  the  justice  of  the 
peace  brought  up  for  review  in  return  to  the 
certiorarL  The  question,  therefore,  as  to  suf- 
ficiency of  the  showing  made  in  the  petition 
toe  the  writ  In  respect  of  the  matter  above 
discussed  is  not  before  us  for  revision. 
-  There  was  a  motion  In  the  circuit  court  to 
quash  the  writ,  wUch  was  granted;  but  that 
motion  went  to  the  merits  or  validity  of  tlie 
judgment  sought  to  be  set  aside,  and  not  to 
the  quashing  of  the  writ  as  having  been  Im- 
providently granted,  on  account  of  the  omis- 
sion I  have  suggested.  The  writ  being  re- 
tained for  bearing  and  disposition  upon  Its 
merits,  I  concur  In  the  opinion  of  Justice 
COLEMAN  as  to  the  rules  and  principles 
which  govern  Its  disposition..  It  Is  Insisted,  In 
the  c^nlon  of  the  chief  justice,  that  a  judg- 
ment against  a  corporation,  rendered  upon  the 
sheriff's  or  constable's  return,  without  proof 
being  made  before  the  coort  that  the  person 
served  was  at  the  time  an  agent  or  officer  of 
the  corporation  authorized  by  law  to  receive 
service,  is  voidable  merely,  and  not  void.  But 
for  the  peculiar  role  obtaining  In  Alabama, 
and  nowh»e  else,  of  which  I  am  aware,  which 
requires  such  proof  to  be  made  before  the 
court,  in  aid  of  the  officer's  return,  such  a 
status  aa  a  return  of  service  of  mesne  process, 
voidable  on  the  face  of  the  record,  is  not  con- 
ceivable. Ilie  pmrpose  of  service  and  return 
thereof  Is  sole;  it  is  to  confer  jurisdiction  of 
the  person  of  the  party  sued  upon  the  court 
When  the  return  is  made,  it  is  the  record 
upon  which  rests  the  evidence  of  the  court's 
jurisdiction  of  the  person.  It  Imports  the 
same  verity,  and  is  as  conclusive,  as  any  other 
part  of  the  record.  To  confer  jurisdiction  the 
return  must,  of  coivse,  show  with  reasonable 
certainty  tho  facts,  and  all  the  facts,  essential 


to  such  jurisdiction.  If  it  falls  In  this,  even 
in  the  slightest  material  particular,  the  court 
cannot  accept  it  as  evidence  of  Jurisdiction. 
It  Is  a  nullity.  A  judgment  by  default  ren- 
dered upon  it  is  void  upon  the  face  of  the  rec- 
ord. On  the  other  hand,  if  it  shows  all  the 
essential  facts,  jurisdiction  Is  confored,  and 
the  sole  purpose  accomplished.  There  Is  no 
middle  ground.  The  return,  on  the  face  of  the 
record,  is,  necessarily,  complete  and  perfect, 
or  an  abscdute  nulUty.  Whether  the  sugges- 
tion of  the  chief  Justice,  that  the  omission  of 
the  record  to  show  that  the  peculiar  Alabama 
rule  in  respect  of  the  proof  required  to  be 
made  in  aid  of  the  return  was  compiled  with, 
renders  the  Judgmoit  voidable  merely,  I  do 
not  think  it  necessary  to  decide  in  this  case; 
for  I  understand  the  writ  of  certiorari  Is 
grantable  as  well  when  the  court  proceeded 
irregularly  to  judgment  as  when  it  was  with- 
out jurisdiction.  It  is  a  questiou  of  much  Im- 
portance, and  I  prefer  to  express  no  opinion 
upon  It  until  It  Is  expressly  raised  and  argued. 
I  desire,  however,  as  the  subject  has  been  dis- 
cussed in  the  opinions  of  my  tH-others,  to 
make  some  observations,  as  merely  suggest- 
ive, upon  the  general  law  of  service  upon 
corporations,  and  judgments  tho-ecMi,  and  to 
refer  to  the  origin  and  growth  of  the  Ala- 
bama rule  requiring  the  return  to  be  aided 
by  other  proof  of  Its  verity.  Undv  the  gen- 
eral law  prevailing  evoywhwe  else  than  in 
this  state  (unless  changed  by  statute),  there 
is  no  distlnctilon,  in  the  r^ty  accorded  a 
sheriff's  rettu-n,  in  suits  against  corporations 
and  against  Individuals.  In  the  former.  If 
thwe  be  no  statute  prescribing  the  particular 
officers  or  agents  upon  whom  the  service 
shall  be  made,  it  must  be  made  upon  the 
head  or  principal  mlficer  of  the  corpcnration. 
1  Tldd,  Pr.  marg.  p.  121,  and  notes;  Aug.  & 
A.  Corp.  (2d  IBd.)  506,  note;  Mor.  Corp.  §  521. 
If  regulated  by  statute,  the  service  must  be 
upon  the  offlc»  or  agent,  so  provided.  Tha 
return  must  show  deary  upon  what  ttOcer  or 
agent  service  was  made,  and  the  character  ot 
the  office  ae  agency.  The  time,  place,  and 
manner  of  service  should  be  clearly  stated. 
22  Am.  &  Eug.  Ena  Law,  184  et  seq.,  and 
notes.  A  return  thus  complete  Imports  abso- 
lute verity,  and  is  just  as  unassailable  as  a 
perfect  return  in  case  of  an  Individual.  By 
It  the  court  acquhres  jurisdiction  of  the  per- 
son, and  Its  judgment  is  conclusive.  If  the 
return  Is  untrue.  If  the  person  returned  as 
served  was  not  In  fact  the  officer  or  agent  of 
the  corporation,  as  repres«ited,  the  remedy 
of  the  corporation,  if  Injured,  is  against  the 
sheriff;  and  sometimes  equity  lends  Its  aid 
to  relieve.  1  Tldd,  Pr.  (Am.  Notes)  p.  122; 
22  Am.  &  Eng.  Enc.  Law,  192  et  seq.,  and 
notes.  E!xtraneous  evidence  will  not  be  re- 
ceived to  aid  the  return.  See  note,  1  Tldd, 
Pr.  122,  snpm. 

But  we  come  to  the  Alabama  rule.  It  be- 
gan with  the  case  of  Bank  v.  Walker,  Minor, 
391.  By  statute,  a  bank  was  liable  to  sum- 
mary judgment,  on  motion,  for  the  amount 
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of  its  bank  notes,  payment  of  tvhlch  had  beai 
refused  on  presentation.  The  statute  made 
serrloe  of  notice-  of  die  motion  on  the  presi- 
dent or  cashier  of  the  bank  sufficient  to  make 
tbe  bonk  a  party  defendant  The  sheriff  re- 
tnmed,  in  proper  form,  that  be  had  served 
the  notice  on  "Wm.  Q.  Hill,  casliier  of  the 
bank."  Tbe  court,  by  Judge  Gayle,  said: 
"By  the  record  it  is  not  shown  tbat  it  ap^ 
peaxed  to  the  satisfaction  of  tbe  court  tbat 
Hill  was  such  cashier.  It  seems  to  us  that  the 
official  duties  of  the  sheriff  did  not  re<iaire 
him  to  certify  in  his  return  who  was  the 
casblw.  His  retam  iH-oved  only  that  service 
was  made  on  a  particular  individual,  not  that 
such  individual  was  cashier.  He  being  only 
an  agent  of  the  bonk,  his  Identity  must  be 
ascertained,  as  other  facts  are,  by  proof.  The 
sheriff  might  serve  the  notice  on  a  stranger, 
having  no  connection  with  the  bank;  and 
judgment  might  thus,  on  motion,  be  rendered 
against  the  corporation,  without  an  opp<H'- 
tunity  of  making  defoise."  No  authorities 
are  dted.  Judge  Crenshaw  aissented.  He 
said:  "I  concur  with  the  majority  of  the 
court  in  thinking  that,  as  this  is  a  summary 
and  extraordinary  remedy,  the  record  should 
show  that  the  plaintiff,  in  the  motion,  had 
compiled  with  all  which  the  statute  requires 
to  entitle  him  to  the  remedy.  But  I  think 
that  the  plaintiff  has  done  all  this  in  the  ives- 
eut  case.  I  cannot  think  it  was  contemplated 
by  the  statute  that  the  plaintiff  should  prove 
that  the  perscxi  on  whom  the  notice  was 
served  was  the  cashier."  The  error  of  the 
conclusion  of  the  majority,  it  seems  to  me, 
is  obvious.  It  Is  not  only  opposed  to  the  au- 
thorities to  which  I  have  referred,  which  wo- 
cord  verity  to  the  return  showing  service  up- 
on the  proper  agent  of  the  corporation,  and 
which  exclude  extrinsic  proof  that  such  per- 
son was  not  the  agent,  but  to  reason  also. 
When  a  suit  Is  instituted,  jurisdiction  of  the 
person  of  the  defendant  must  in  some  way 
be  obtained.  The  law  diarges  the  sheriff  or 
constable,  as  the  case  may  be,  with  that  duty. 
That  officer  is  thus  authorized,  and  It  is  bis 
otSUdal  duty,  to  investigate  and  ascertain  wbo 
the  defendant— who  the  party  intoided  to  be 
sued— is;  to  identify  him  as  the  real  defend- 
ant and  serve  tlie  process  upon  him;  and 
when  he  performs  that  duty,  and  makes  re- 
turn, in  iNX^;>er  form,  he  thereby  makes  a  rec- 
ord as  imassailaUe  as  any  record  the  judge 
can  make.  The  evils  of  a  false  return,  sug- 
gested by  Judge  Gayle,  may  as  readUy  occur 
In  a  suit  against  an  individual  as  a  corpora- 
tion. Suppose  a  suit  against  John  Smith,  for 
instance,  and  there  are  a  dozen  persons  by 
that  name  in  the  county.  The  sheriff,  by  mis- 
take, serves  tbe  process  on  a  John  Smith  oth- 
er than  the  person  really  sued,  and  returns 
that  he  has  served  it  upon  tbe  defendant, 
Jatm  Smith,  upon  which  judgment  is  ren- 
dered. The  judgment  Is  conclusive  upon  the 
real  defendant.  Tbe  sheriff  is  responsible  to 
him  for  the  mistake,  just  as  he  would  be  as 
If,  bavins  a  writ  of  arrest  against  John  Smith, 


he  arrests  the  wrong  person,  though  bearing 
that  name.  He  is  bound  to  know  wbo  tbe 
party  to  the  process  is.  In  case  of  a  crapora- 
tlon,  the  agent  provided  by  law  to  receive 
service  Is,  for  the  purpose  of  service,  tbe 
desfendant  Itself.  Tbe  sheriff  must  and  may 
identify  him,  just  as  he  would  an  individual 
defendant,  and  there  is  no  reason  why  the 
duty  may  not  be  as  well  performed.  But, 
again,  suppose  the  rule  laid  down  by  Judge 
Gayle  be  sound.  It  results,  logically,  that  a 
sheriff's  return  cannot  bring  a  corpcx^tlon  in- 
to court  The  defendant  cannot  be  regarded 
as  before  the  court,  because  the  return  itself 
is  inefficacious  to  show  that  tbe  person 
served,  as  agent,  was  in  fajct  agent  The 
court  must  regard  that  he  was  not  an  agent 
The  rule  necessarily  proceeds  upon  that  ^«- 
sumptlon.  Then,  Is  it  not  manifest  that  the 
proceeding  Instituted  by  the  court  by  which 
evidence  is  taken  to  prove  that  he  was  audi 
agent  is  purely  ex  parte?  Can  such  a  pro- 
ceeding, to  which  the  corporation  is  not  a 
party,  and  hence  without  opportunity  to  be 
heard,  to  cross-examine  the  witnesses,  or  In- 
troduce rebutting  evidence,  be  binding  on  the 
corporation?  If  not,  then  of  what  value  is 
the  proof?  Wbat  does  it  legally  add  to  the 
verity  of  the  return?  The  rule  was  next  de- 
clared in  St  John  v.  Bank,  3  Stew.  146. 
where  Judge  Crenshaw  simply  followed  the 
former  decision  without  further  discussion. 
It  was  next  declared  in  Lyon  v.  Lorant,  3 
Ala.  151,  without  discussion  or  the  citation  of 
authorities,  but  evidently  following  tbe  for- 
mer cases.  Then,  In  Railroad  Co.  v.  Cole,  8 
Ala.  655,  and  Iron  Co.  v.  Spradley,  42  Ala.  24, 
and  many  subsequent  cases,  down  to  the  pres- 
ent day,  it  has  been  treated  as  the  settled 
rule,  up<«  the  authority  of  these  cases,  with- 
out being  discussed  or  questioned,  until  It 
miist  now  be  regarded  as  a  settled  rule  of 
practice  in  this  .state.  But  the  question 
raised  by  the  chief  justice,  whether  the  omis- 
sion from  the  record  of  the  required  proot 
renders  the  judgment  void,  or  merely  errone- 
ous and  reversible,  is  an  open  question.  Will 
it  be  regarded  as  an  essential  to  jurisdiction, 
or  will  it  be  so  tempered  as  to  leave  the  sher- 
iff's return  efficacious  to  otmfer  jurisdiction, 
and  the  rule  Itself  one  merely  of  practice,  in- 
tended as  a  safeguard  against  mistakes  of 
the  sheriff,  hence  failure  to  observe  it  a  mere 
irregularity? 


an  Ala.  tss 
SCOTTISH  TJNION   &  NATIONAL   INa 
CO.  V.  DANGAIX. 
(Supreme  Court  of  Alabama.    June  6,  1894.) 
Insurance— Action  to   Rbcovsr   Rbtukn   Prs- 

MIUM8 — SUFFICIBNOT  OP  PLBA— RkS  JUDICATA. 

1.  In  an  action  against  an  insurance  com- 
pany, by  the  assignee  of  claims  for  retnm 
premiums  on  policies,*  to  recover  such  retom 
premiums,  a  plea  denying  plaintiff's  owneiv 
ship  of  the  claims,  not  verified  as  required  by 
Code,  p.  810,  rule  29,  Is  demurrable. 

2.  Where  the  complaint  contains  separate 
counts  for  each  of  such  claims,  a  plea  aueginc 
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that  plaintiff  has  heretofore  recoTered  judg- 
ment for  a  portion  of  the  accoont  against  de- 
fendant for  such  claims,  which  jndgment  has 
not  been  reversed,  is  demurrable  for  failure  to 
show  which  of  the  claims  were  embraced  in 
such  judgment. 

3.  In  such  action  a  plea  ailing  that  the 
policies  were  procured  by  plaintiff  as  defend- 
ant's agent,  tor  the  procurement  of  which 
plaintiff  reseryed  a  portion  of  the  premiums 
paid;  that  plaintiff,  after  ceasing  to  be  de- 
fendant's agent,  procured  the  holders  to  cancel 
the  policies,  and  bought  the  unearned  pre- 
miums, in  violation  of  defendant's  rights, — 
states  no  defense,  since  the  allegations  of  the 
complaint  that  the  polic|r  holders  could  cancel 
their  policies  at  any  time,  and  immediately 
afterwards  demand  the  retnm_  of  their  un- 
earned premiums,  are  not  denied,  and  since 
their  assignee  has  the  right  to  sue  for  such 
unearned  premiums  if  they  have  such  right. 

Appeal  from  circuit  court,  Jefferson  county; 
James  J.  Banks,  Judge. 

Action  by  W.  J.  Dangalx  against  the  Scot- 
tish Union  &  National  Insnrance  Company. 
From  a  Judgment  for  plaintiff,  defendant  ap- 
peals.   Affirmed. 

This  action  was  brought  to  recover  certain 
return  or  unearned  premiums  on  policies  of 
insurance,  which  had  been  issued  by  the  de- 
fendant corporation  to  different  persons,  the 
holders  of  said  policies  having  canceled  them, 
as  allowed  under  the  terms  of  the  policies, 
and  demanded  the  return  of  a  certain  pro- 
portion of  the  premiums  paid.  The  plaintiff 
claimed  as  assignee  of  these  various  policy 
holders.  The  action  was  commenced  on 
March  15, 188a  The  complaint  contained  75 
counts.  Bach  of  the  first  73  counts  sought 
to  recover  separately  the  amount  of  the  re- 
turn or  unearned  premiums  due  to  individual 
ipollcy  holders,  after  the  cancellation  of  their 
respective  policies,  which  claims  for  the  un- 
earned premiums  had  been  regularly  trans- 
ferred and  assigned  to  the  plaintiff.  The  sev- 
enty-fourth and  seventy-fifth  counts  sought 
to  recover  the  aggregate  amount  due  to  the 
several  policy  holders  upon  such  cancellation. 
The  defendant  pleaded  the  general  issue,  and 
the  following  special  pleas:  (1)  "For  answer 
to  the  complaint  the  defendant  says  It  Is  not 
Indebted  in  manner  and  form  as  stated  In 
the  plaintiff's  complaint"  (2)  "For  further 
answer  to  the  complaint  the  defendant  says 
the  plaintiff  is  not  the  owner  of  the  account, 
or  dalm  sued  on."  (S)  "For  farther  answer, 
the  defendant  says  that  the  policies  of  insur- 
ance named  la  the  complaint  were  procured 
by  the  plaintiff  as  the  agent  of  the  defend- 
ant, and  were  issued  by  the  defendant 
throogb  the  plaintiff  as  their  agent,  and  for 
the  procurement  of  the  policy  holders  named 
in  the  complaint,  the  plaintiff  secured  from 
the  defendant  a  portion  of  the  premiums  paid 
by  said  policy  holders  on  said  policies  of  in- 
surance, which  said  portions  of  said  premi- 
ums are  still  held  by  the  plaintiff;  and  the 
defendant  avers  that  the  plaintiff,  after  he 
ceased  to  be  defendant's  agent,  procured  said 
policies  of  insurance  to  be  canceled  for  the 
pnrpooe  of  depriving  the  defendant  of  the 
benefits  thereof,  and  then  bought  the  tmeam- 


ed  premiums  In  violation  of  the  right  of  the 
defendant,  which  he  had  no  lawful  right  to 
do;  and  hence  the  defendant  avers  that  plaln- 
urr  never  procured  any  lawful  tlUe  to  said 
claims  for  unearned  premiums,  and  has  no 
right  to  maintain  this  suit  thereon."  (4) 
"For  further  answer,  the  defendant  says  tJie 
plaintiff  has  heretofore  brought  suit  for  a 
portion  of  the  account  held  against  the  de- 
fendant on  account  of  cancelled  policies  and 
the  return  of  unearned  premltmis  thereon,  in 
the  Justice's  court,  before  L.  J.  Haley,  a  no- 
tary public  and  ex  officio  Justice  of  the  peace, 
who  bad  Jurisdiction  of  the  parties  and  of 
the  subject-matter  of  the  suit,  and  Judgment 
was  rendered  by  said  L.  J.  Haley,  N.  P.,  ex. 
off.  Justice  of  the  peace,  against  this  defend- 
ant, for  eighty-one  dollars  and  seventy -four 
cents  ($81.74)  and  costs  of  suit,  and  said  Judg- 
ment is  still  subsisting  and  unreversed,  and 
the  plaintiff  cannot  now  have  or  maintain 
the  above  suit,  which  Is  for  a  part  of  the 
same  account  held  by  plaintiff  against  the 
defendant  at  the  time  said  suit  was  institut- 
ed by  the  plaintiff  against  the  defendant  be- 
fore said  L.  J.  Haley,  notary  public  and  Jus- 
tice of  the  peace."  The  plaintiff  demurred 
to  the  second  plea,  on  the  ground  that  it  was 
not  verified  by  affidavit  as  required  by  law. 
To  the  third  plea  the  plaintiff  demurred  up- 
on the  grounds:  (1)  That  it  presents  no  de- 
fense to  the  plaintiff's  cause  of  action.  (2) 
That  it  does  not  deny  the  averments  of  the 
complaint  (3)  That  said  plea  sets  up  no 
matter  which  precludes  or  estops  the  plain- 
tiff's recovery.  (4)  That  the  plea  sets  up  no 
duty,  which  plaintiff  owed  defendants,  the 
violation  of  which  would  preclude  the  plain- 
tifiTs  recovery.  (5)  That  the  averment  of  the 
plea  that  the  plaintiff  never  procured  any 
lawful  title  to  the  daim  sued  upon,  was  a 
conclusion  of  law.  To  the  fourth  plea  the 
plaintiff  demurred  on  the  ground  that  it  was 
not  shown  which  of  the  claims  sued  upon  In 
the  present  action  were  embraced  in  the  Judg- 
ment of  the  Justice  of  the  peace.  The  demur- 
rers to  these  several  pleas  were  sustained,  and 
Issue  was  Joined  upon  the  pleas  of  the  general 
issue.  The  plaintiff  was  the  only  witness  ex- 
amined on  the  trial  of  the  cause,  and  his  tes- 
timony tended  to  show  that  the  several 
claims  sued  on  had  been  regularly  transfer- 
red to  him  by  the  policy  holders;  that  the 
policies  so  issued  gave  to  the  holders  thereof 
the  privilege  of  canceling  their  policies,  and 
upon  such  cancellation  they  were  entitled  to 
a  certain  proportion  of  the  premitmis  which 
had  been  previously  paid;  that  the  plaintiff 
was  formerly  the  agent  of  the  defendant 
company,  and  as  such  agent  procured  the 
several  policy  holders  to  take  out  their  poli- 
cies In  the  defendant  company.  The  conten- 
tion of  the  defendant  on  the  trial  was,  that 
the  policies,  which  had  been  canceled  by  the 
respective  holders,  had  been  obtained  through 
the  agency  of  the  plaintiff  when  he  was  the 
agent  of  the  defendant  company;  that  a  few 
days  after  the  plaintiff  ceased  to  be  the  agent 
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of  the  defendant  company,  he  persuaded  the 
several  policy  holders  to  cancel  their  policies 
held  In  the  defendant  company,  and  induced 
them  to  take  In  their  stead  policies  issued  by 
another  insurance  company  of  which  the 
plalntlfr  was  the  agent;  and  that  the  claims 
sued  upon  were  the  claims  due  to  the  several 
policy  holders  upon  the  cancellation  of  their 
policies,  which  bad  been  canceled  at  the  in- 
stance of  the  plaintiff.  These  facts  were 
sou^t  to  be  brought  out  upon  the  trial  of 
the  caose,  by  several  questions  propounded 
to  the  plaintiff  as  a  witness  on  bis  cross-ex- 
amination. Each  of  such  questions  was  sep- 
arately objected  to  by  the  plaintiff,  and  the 
court  sustained  each  separate  objection,  and 
to  each  of  these  several  rulings  of  the  court 
the  defendant  separately  excepted.  The 
cause  was  tried  by  the  court  without  the  in- 
tervention of  a  Jury,  and  upon  the  hearing 
of  all  the  evidence  the  court  rendered  judg- 
ment for  the  plaintiff.  The  defendant  &p- 
peals,  and  assigns  as  error  the  several  i-ul- 
Ings  of  the  court  upon  the  evidence  and  the 
rendition  of  judgment  in  behalf  of  the  plain- 
tiff. 

Lane  &  White,  for  appellant.  John  P.  Till- 
man, for  appellee. 

HARALSON,  J.  1.  The  demurrer  to  the 
second  plea  was  properly  sustained,  for  that 
the  plea  denied  the  ownership  of  the  claims 
sued  on,  and  was  not  verified  as  required  by 
rule  29,  page  810  of  the  Code. 

2.  There  was  no  error  In  sustaining  the  de- 
murrer to  the  fourth  plea.  Each  cause  of  ac- 
tion in  the  complaint  (73  In  number)  Is  dis- 
tinct and  separate  from  every  other  one,  as 
much  so,  as  if  73  promissory  notes  had  been 
declared  on,  separately,  in  the  same  com- 
plaint The  principle  which  forbids  the  split- 
ting of  the  same  cause  of  action  by  bringing 
two  or  more  suits  upon  it,  has  no  application 
ho-e,  as  the  theory,  on  whlcb  the  plea  Is  filed, 
assumed. 

3.  The  real  contest  in  this  case,  evidenced 
by  the  procedure  in  the  court  below  and  the 
arguments  filed  In  the  cause,  was  upon  the 
demurrer  to  the  third  plea,— as  to  whether  or 
not  the  facts  therein  set  up,  and  as  pleaded, 
constitute  a  good  defense  to  this  action,  and 
preclude  a  recovery  by  the  plaintiff.  The  bill 
of  exceptions  states,  that  "the  plaintiff  intro- 
duced In  evidence  each  one  of  the  several 
policies  named  In  the  complaint,  separately, 
together  with  the  receipt  for  the  return  of 
the  premiums  and  the  authority  to  collect  the 
same  by  the  plaintiff  indorsed  on  it,  and  a 
transfer  and  assignment  of  Dangaix,  Crow- 
der  &  CSo.,  to  the  plaintiff  of  all  their  interest 
in  said  return  premiuma  Plaintiff  also 
proved  the  other  averment  in  said  complaint." 
This  stat^nent  shows  that  every  allegation 
in  the  complaint  was  proved;  which  entitles 
the  plaintiff  to  a  Judgment,  unless  It  appears 
that  he  Is  precluded  by  matters  set  up  in 
■aid  plea. 


4.  It  is  a  principle  of  universal  prevalence, 
that  an  agent  must  not  put  himself,  during 
the  agency,  in  a  position  which  is  adverse  to 
that  of  his  principal.  1  Pars.  Cent.  p.  93. 
This  rule  cannot,  perhaps,  be  more  compre- 
hensively and  concisely  stated,  than  as  we 
find  it  In  the  American  notes  to  Keech  ▼. 
Sandford,  1  White  &  T.  Lead.  Cas.  Bq.  53: 
"Wherever  one  person  Is  placed  In  such  re- 
lation to  another,  by  the  act  or  consent  of 
that  other,  or  the  act  of  a  third  person,  or  of 
the  law,  that  he  becomes  interested  for  him, 
or  interested  with  him,  in  any  subject  of 
property  («  business,  he  is  prohibited  from 
acquiring  rights  In  that  subject,  antagonis- 
tic to  the  person  with  whose  interests  be  has 
become  associated."  Davis  v.  Hamlin,  lOS 
111.  40.  We  have  been  unable  to  find  any  de- 
cided case,  or  to  find  the  principle  asserted  in 
any  text-book  on  agency,  which  lays  down 
the  proposition,  that  one  who  has  acted  as 
an  agent  of  another,  whose  agMicy  has  ter- 
minated, may  not,  thereafter,  if  he  act  in 
good  faith  and  without  fraud,  engage  in  busi- 
ness in  competition  with,  and  even  to  the  in- 
Jury  of  his  former  principal.  The  law  has 
not  attempted  to  prescribe  rules  for  the  con- 
duct of  one  who  leaves  the  service  of  his 
first  employer  and  enters  that  of  another. 
The  only  restraint  the  law  lays  on  the  retir- 
ing agent  Is,  that  he  must  tell  the  truth  when 
he  speaks  of  bis  former  employer  and  his 
business,  and  shall  be  guilty  of  no  fraud  or 
deceit  at  his  expense,  for  the  profit  of  him- 
self or  another.  If  he  does,  he  is  personally 
responsible  tat  the  damage  he  causes.  An 
Insmrance  agency  Is  a  profitable  and  useful 
business  employment.  A  good  and  capable 
agent  of  the  kind  often  controls  a  large  pat- 
ronage and  enjoys  a  valuable  good  wUl, 
which  he  may  use  or  sell.  If  be  should  cease 
to  represent  one  company,  and  engage  to  rep- 
resent another,  to  the  great  disadvantage  of 
the  first,  th»e  is  no  law  to  prevent  his  doing 
so.  Every  one  who  employs  an  agent  does 
so  with  the  certain  knowledge  that  his 
agency  may  terminate  at  any  time,  except  in 
so  far  as  it  is  restrained  by  contract,  and 
that  the  agent  may  transfer  himself,  with  all 
his  Information,  skill  and  patronage,  to  an- 
other rival  In  business,  or  set  up  on  his  own 
account,  in  a  competing  line.  Such  persons 
are  hired,  often,  in  consideration  of  the  trade 
that  follows  them,  and  this  is  legitimate,  to 
the  extent  that  it  Is  fahrly  infiuenced. 

5.  We  have  thus  stated  the  law  aa  favor- 
ably as  may  be  to  the  claims  of  the  plaintiff. 
On  the  other  hand,  it  is  certainly  true,  that 
there  are  obligations  which  continue  and  fol- 
low an  agent  after  the  termination  of  his 
agency.  We  have  a  fair  illustration  of  this 
principle  in  Edmonstone  v.  Hartshorn,  19  N. 
Y.  9,  which  was  a  suit  by  an  agent  for  his 
salary.  It  was  shown  that  he  had  been  em- 
ployed by  the  defendant  to  reside  in  the  Is- 
land of  Cuba,  as  his  agent  for  procuring  or- 
ders for  the  manufacture  of  engines;  that  iw 
was  to  be  paid  $2,400  per  annum  In  equal 
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monthly  hwtnlltnentB;  that  aft^  lemalning 
In  Cuba  some  eight  months,  piatnHff  re- 
turned to  Nev  York  and  presented  his  Mil  to 
defendant  for  the  residne  of  his  salary.  It 
was  shown  in  defoise,  that  when  the  plain- 
tiff left  Cnba,  he  was  engaged  In  a  nego- 
tiation with  a  Mr.  Beqnir  for  the  constmc- 
tion  by  defoidant  ot  a  steam  engine  to  be  set 
np  <m  his  plantation;  that  sereral  letters  had 
passed  between  Beqnir  and  the  plaintiff  In 
reference  to  the  character  and  price  of  the 
engine,  and  the  time  of  delivery.  The  terms 
proposed  by  the  plaintiff  were  accepted  by 
Beqnir,  In  a  letter  written  before  the  plain- 
tiff left  Cnba,  but  not  recelyed  by  him  until 
after  his  arrival  In  New  York,  and  the  pres- 
entation by  him  to  the  defendant  of  his  claim 
for  his  unpaid  salary;  that  a  few  days  after- 
wards, the  plaintiff  gave  the  order  for  the 
construction  of  Bequir's  engine  to  a  rival  es- 
tablishment by  which  It  was  constructed,  and 
the  defendant  could  have  complied  with 
Bequir's  order  within  the  time  limited  by  it 
for  delivering  the  mgine,  and  that  the  profit 
would  have  exceeded  the  entire  amount  of 
the  plaintUTs  salary.  Judgment  was  ren- 
dered for  the  plaintiff.  On  appeal,  that 
judgment  was  reversed,— five  out  of  the  eight 
Judges  concurring.  It  was  held,  that  if  the 
plaintiff  on  his  arrival  in  New  York,  desired 
to  take  no  further  care  of  defendant's  busi- 
ness, it  was  hlB  plain  duty  to  have  communi- 
cated to  him  the  fact  that  such  a  corporation 
existed;  and  when  in  New  York,  he  received 
Bequir's  letter  of  the  8th  of  June,  with  which, 
except  as  agent  of  defendant,  he  had  no  con- 
cern, he  should  have  transmitted  it  or  com- 
municated its  contents  to  him,  and  to  that 
extent,  at  least,  he  had  a  duty  unperformed 
which  he  remained  bound  to  perform  to  de- 
fendant though  his  agency  was  at  an  end. 
The  conrt  held  he  was  not  entitled  to  recov- 
er. In  the  case  of  Insurance  Ck>.  v.  Ander- 
son (Super.  N.  Y.)  6  N.  T.  Supp.  607,  tiie  de- 
fendants had  been  the  agents  of  the  plaintiff, 
and  as  such.  Insured  Hoe  &  Co.,  with  the 
plaintiff  company.  Issuing  to  them  two  poli- 
cies to  run  for  three  years.  By  the  agree- 
ment betweoi  plaintiff  and  defendants,  the 
latter  were  to  receive  30  per  cent  on  all 
premiums  received  by  them  on  policies  Issued 
through  their  agency.  They  received  this 
Va  ceat  on  the  premiums  for  these  two  poli- 
cies, for  the  entire  term  they  were  to  run. 
Before  the  expiration  of  the  policies,  defend- 
ants left  the  B»Tlce  of  plaintiff  and  became 
the  agents  of  another  insurance  company, 
and  solicited  Hoe  &  Co.  to  cancel  their  poli- 
cies with  plaintiff,  and  take  others  in  their 
new  company,  which  they  did,  and  plaintiff, 
retaining  the  customary  short  rate,  for  which 
the  policies  provided  in  case  the  insured 
should  at  any  time  desire  to  cancel  them, 
paid  the  balance  of  the  premiums  to  the  in- 
sured. The  plaintiff  sued  the  defendants  for 
damages  for  procuring  the  cancellation  of 
the  policies.  The  court  held  that  the  de- 
fendants were,  under  the  terms  of  their  con- 
tract, liable  to  plaintiff  for  30  per  cent  of 


the  retomed  premiums,  and  It  was  no  ormr  to 
so  direct  This  case  on  appeal  was  affirmed, 
the  court  holding,  that  the  power  of  an  agent 
to  create  rights  by  contract  for  his  principal 
Indodes  an  Implied  duty  to  observe,  and  not 
to  defeat  or  destroy  them.  Id.  (N.  Y.  App.) 
29  N.  E.  231. 

6.  Under  the  polldes  described  in  the  com- 
plaint it  Is  not  denied  that  the  policy  hold- 
ers had  the  absolute  right  to  a  cancellation  of 
their  policies  at  any  time,  and  were  further 
entitled,  by  the  terms  of  their  contracts  of 
insurance,  to  have  their  unearned  premiums 
refunded  to  them,  immediately  upon  the  can- 
cellation of  their  policies.  This  was  their 
legal  right  and  however  wrong  and  inexcus- 
able In  a  moral  and  legal  sense  it  may  have 
been  for  the  plaintiff,  to  Induce  them  to  can- 
cel their  policies  and  insure  with  him  in 
other  companies,  this  could  not  affect  their 
right  to  cancel,  if  they  elected  to  exercise  it, 
It  is  certainly  true,  that  having  exercised  it, 
they  could  have  brought  and  maintained 
their  respective  suits  against  defendant  to 
recover  these  premiums,  on  Its  refusal  to  pay 
them.  If  the  policy  holders  had  the  right  to 
sue,  they  had  the  right  to  sell  and  transfer 
their  causes  of  action  to  another;  and  to  sus- 
tain this  plea,  we  would  have  to  deny  their 
assignee  the  right  to  sue,  which,  without 
more^  under  the  established  rules  of  plead- 
ing, we  cannot  do.  There  was  no  error  in 
sustaining  the  demurrer  to  this  plea,  nor  In 
excluding  the  evidence  offered  on  the  trial 
to  support  its  averments.  The  facts  set  up 
in  said  plea  were  not  available  under  the  gen- 
eral Issue. 

7.  The  autborlttes  to  which  we  have  re- 
ferred, maintain  the  principle,  to  which  we 
give  sanction,  that  when  the  plaintiff  pro- 
cured these  policies  to  be  issued  by  the  de- 
fendant company,  and  was  paid  by  It  to  pro- 
cure them,  there  was  an  Implied  obligtltlon  on 
him,  supported  by  the  consideration  he  had 
been  paid  by  defendant  as  binding  as  If  It 
had  been  expressed,  and  which  was  con- 
tinuous during  the  life  of  the  policies,  even 
after  the  termination  of  his  agency,  that  he 
would  not  deprive  defendant  of  the  fruits  of 
the  services  it  had  employed  him  to  rend«. 
The  policy  holders,  as  we  have  said,  had  the 
unquestioned  right  to  cancel  their  policies 
and  demand  repayment  of  their  unearned 
premiums;  and  if  they  did  so,  of  their  own 
accord,  at  any  time,  whether  before  or  aftw 
the  termination  of  plaintiff's  agency,  the 
plaintiff  was  in  no  sense  responsible  for  the 
act;  but  for  him,  when  he  quit  the  defend- 
ant's employment  and  for  purposes  of  his 
own  gain,  to  turn  about  and  Induce  those 
who  had  Insured  with  defendant  to  cimcel 
their  policies  and  Insure  with  him  In  an- 
oth»  company,  or  In  other  companies,  there- 
by depriving  defendant  of  the  benefits  of 
premiums  on  policies  which  he,  as  Its  agent, 
had  procured,  for  a  c«'tain  per  cent  of  the 
premiums  paid  to  and  still  retained  by  him, 
was  a  violation  of  duty  he  owed  defendant, 
which  finds  no  sanction  In  la,w.    Such  a 
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course  Is  at  war  with  all  proper  business 
principles.  It  the  defendant  had  known  that 
plaintiff  would  pursue  this  course,  every  one 
knows  that  It  would  not  have  employed  him. 
We  have  felt  impelled  to  say  this  much,  lest 
a  bare  mUng  on  this  plea  might  seem  to  im- 
.ply  a  sanction  to  the  course  alleged  to  have 
been  pursued  by  plaintifl  to  acquire  the  title 
to  those  causes  of  action,  on  which  he  has 
obtained  a  Judgment  which  we  affirm. 

8.  If  the  defense  attempted  to  be  set  up  in 
said  plea,  had  been  presented  by  a  plea  of 


recoupment  properly  pleaded;  or.  If  on  a 
proper  statement  of  the  facts  in  a  plea  to 
show  the  fraud,  supported  by  affidayit,  It 
had  been  made  to  appear  that  the  transfer  to 
him  of  these  causes  of  action  had  been 
fraudulently  procured,  by  plaintiff,  and  de- 
nying his  right  and  title  to  them,  it  migrlit 
have  been,  that  a  defense  would  have  been 
presented  in  such  form  as  to  resist  the  as- 
sault of  a  demtsrer.  But,  tSils  we  need  not 
decide,  since  auch  pleas  are  not  before  us. 
Affirmed. 


End  of  Cases  nr  Vol.  18. 
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